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4  INSURANCE 

I.  DEFINITIONS.  —  Insurance  may  be  defined  as  an  agreement 
by  which,  for  a  stipulated  consideration,  one  party  undertakes  to  in- 
demnify the  other  against  loss  arising  from  certain  contingencies.^ 
The  agreement  is  customarily  embodied  in  a  formal  written  instru- 
ment termed  the  "policy."^    While  insurance  is  ordinarily  defined  as 


1.  Ga.— North  British  &  Merc.  Ins. 
Co.  V.  Tye,  1  Ga.  App.  380,  .58  S.  E.  110. 
HI.— United  States  Fidelity  &  G.  Co.  v. 
First  Nat.  Bank,  233  111.  47-5,  84  N.  E. 
670;  People  ex  rel.  Kasson  v.  Eose,  174 
111.  310,  51  N.  E.  246,  44  L.  R.  A.  124; 
Barnes  v.  People  ex  rel.  Molonv,  168 
111.  425,  48  N.  E.  91.  Ind.— State  v. 
Willett,  171  Ind.  296,  86  N.  E.  68,  23 
L.  R.  A.  (N.  S.)  197.  Kan.— State  v. 
Vigilant  Ins.  Co.,  30  Kan.  5s5,  2  Pac. 
840.  Me.— Geteheil  r.  Mercantile  etc. 
Mut.  Fire  Ins.  Co..  109  Me.  274,  83  Atl. 
801,  Ann.  Cas.  1913E,  738,  42  L.  R.  A. 
(N.  S.)  135;  Lvford  i:  'Connecticut  Fire 
Ins.  Co.,  99  Me.  273,  58  Atl.  916.  Md. 
Palatine  Ins.  Co.  r.  O'Brien,  107  Md. 
341,  68  Atl.  484,  16  L.  R.  A.  (N.  S.) 
1055.  Mass. — Tabbut  r.  American  Ins. 
Co.,  185  Mass.  419,  70  N.  E.  430,  102 
Am.  St.  Rep.  353;  Employers'  Liability 
Assur.  Corp.  v.  Merrill,  if).")  ^^ass.  404, 
29  N.  E.  529.  Mich.— Renseuhouse  v. 
Sceley,  72  Mich.  603,  40  N.  \V.  765. 
Minn. — State  r.  Federal  Inv.  Co.,  48 
Minn.  110,  50  N.  W.  1028.  Miss.— State 
V.  Alley,  96  Miss.  720,  51  So.  4(17.  Mo. 
Rogers  V.  Shawnee  Fire  Ins.  Co..  132 
Mo.  App,  275,  111  S.  W.  592.  Ohio. 
State  ex  rel.  Physician's  D.  Co.  v.  Lav- 
lin,  73  Ohio  St.  90,  76  N.  E.  567;  State 
ex  rel  Sheets  v.  Pittsburgh  C.  C.  &  St. 
L.  R.  Co.,  68  Ohio  St.  9,  67  X.  E.  93, 
96  Am.  St.  Rop.  635,  64  L.  R.  A.  405. 
Pa. — Com.  V  Equitable  Ben.  Assn.,  137 
Pa.  412,  18  Atl.  1112.  Tenn.— Ameri- 
can Surety  Co.  v.  Folk,  124  Tonn.  139, 
135  S.  W.  778,  Ann.  Cas.  1912D,  1024. 
Wis. — Shakman  r.  United  States  Credit 
System  Co.,  92  Wis.  366,  66  N.  W,  528, 
53  Am.  St.  Rep.  920,  32  L.  R.  A.  383. 

See  also  12  Standard  Proc.  22,  24. 

[a]  "A  contract  of  insurance  is  de- 
fined as  an  agreement  by  which  one 
party,  for  a  consideration  (which  is 
usually  paid,  in  money,  either  in  one 
sum,  or  at  different  times  during  the 
continuance  of  the  risk),  promises  to 
make  a  certain  payment  of  money, 
upon  the  destruction  or  injury  of  some- 
thing in  which  the  other  party  has  an 
interest.  In  fire  insurance  and  marine 
insurance,  the  thing  insured  is  ]irop- 
erty;    in   life   or  accident  insurance,  it 
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is  the  life  or  health  of  a  person."  Su- 
preme Commanderv  r.  Ainsworth,  71 
Ala.  436,  46  Am.  Rep.  332. 

[b]  There  are  "at  least  five  in- 
gredients necessary  in  a  contract  of 
insurance,  (1)  the  subject  matter,  (2) 
the  risks  insured  against,  (3)  the 
amount,  (4)  duration  of  the  risk,  and 
(5)  the  premium  of  insurance;  a  con- 
tract of  insurance  is  incomplete  which 
wants  any  of  these."  Tyler  v.  New 
Amsterdam  Fire  Ins.  Co.,  4  Robt.  (N. 
Y.)    151. 

[c]  All  that  is  requisite  to  consti- 
tute a  contract  of  insurance  "is  the 
I>ayment  of  the  consideration  by  the 
one,  and  the  promise  of  the  other  to 
pay  the  amount  of  the  insurance  upon 
the  happening  of  injury  to  the  subject 
by  a  contingency  contemplated  in  the 
rontract."  Com.  f.  Wethcrbee,  105 
Mass.   149. 

[d]  The  "real  nature  of  the  con- 
tract is  to  be  determined  not  so  much 
by  regarding  its  form  as  its  effect." 
rhvsi<ians'  Defense  Co.  f.  Cooper,  188 
Fed.  832. 

[c]  A  certificate  Issued  by  a  mutual 
benefit  association  is  a  contract  of  in- 
sur;ince.  Horn.-toin  r.  District  Grand 
Lodge,  2  Cal.  Aj.p.  624,  84  Pac.  271; 
Smith  r.  Bankers'  Union  of  Chicago, 
144   111.   App.  3^4. 

ff]  Contracts  to  indemnify  an  em- 
jdoyer  aixainst  liability  for  personal  in- 
juries suffered  by  his  employees  are  re- 
garded as  contracts  of  insurance. 
Standard  Life  etc.  Co.  f.  Bambrii'k  etc. 
Co.,   163   Mo.  App.  504.  143  S.  W.  845. 

2.  XT.  S.— Mut.  etc.  Assn.  r.  Austin, 
142  Fed.  398,  73  €.  C.  A.  498;  In  r© 
Schaefer,  189  Fed.  187.  N.  C— Floars 
r.  Aetna  Life  Ins.  Co.,  144  N.  C.  232, 
56  S.  E.  915,  11  L.  R.  A.  (N.  S.)  357. 
Ore. — Stringham  r.  Mutual  Ins.  Co.,  44 
Ore.  447,   75  P.nc.   S22. 

[a]  "A  policy  of  insurance  is  a 
somewhat  unique  species  of  contract. 
Its  jtrincipal,  or  at  least  its  ^most  con- 
spicuous elements  are  the  payment  of 
a  premium  by  the  insured,  and  the 
.Tgreement  of  the  insurer  to  indemnify 
the  insured  ag'in^^-  loss  on  a  certain 
subject   against   certain   perils."     Ger- 
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a  contract  of  indemnity,^  it  is  broader  in  its  scope ;  it  is  also  a  contract 
to  pay  lial)ilitit's.* 

II.     NATURE,    JURISDICTION   AND   VENUE    OF   ACTIONS.^ 

A.  Generally.  —  The  jurisdiction  and  venue  of  courts  in  actions  on 
contracts  of  insurance  are  to  some  extent  regulated  either  by  express 
statutory  provision/'  or  by  the  general  laws  pertaining  to  suits  against 
domestic  and  foreign  corporations/  But  in  the  absence  of  statutes 
affecting  the  matter,  actions  on  policies  of  insurance  are  deemed 
transitory  and  may  be  brought  "w^herever  service  can  be  had  on  the 
defendant  insurance  company.^ 


man  Am.  Ins.  Co.  v.  Yeagley,  1G3  Ind. 
651,   71  N.  E.  397. 

[b]  "A  policy  of  life  insurance  is 
a  chose  in  action — a  promise  to  pay 
money  upon  a  given  contingency." 
Dotv  V.  Dickey,  29  Ky.  L.  Rep.  900, 
96  S.  W.   544. 

3.  Cal.— Whitney  Estate  Co.  t". 
Northern  Assur.  Co.,  155  Cal.  521,  101 
Pac.  911,  23  L.  E.  A.  (N.  S.)  123;  Davis 
V.  Phoenix  Ins.  Co.,  Ill  Cal.  409,  43 
Pac.  1115.  Me. — Frve  v.  Bath  Gas  & 
El.  Co.,  97  Me.  241,  54  Atl.  395,  94  Am. 
St.  Rep.  500,  59  L.  R.  A.  444.  Pa. 
Scheel  v.  German-American  Ins.  Co., 
228  Pa.  44,  76  Atl.  507. 

See  generally  the  title  "Indemnity." 
[a]  Insurance  "is  a  contract  of  in- 
demnity, and  it  appertains  to  the  per- 
son or  party  to  the  contract,  and  not 
to  the  thing  which  is  subjected  to  the 
risk  against  which  its  owner  is  pro- 
tected." Cummings  v.  Cheshire  etc. 
Ins.  Co.,  55  N.  H.  457. 

4.  The  Livingstone,  130  Fed.  746,  65 
C.  0.  A.  610;  Poe  r.  Philadelphia  Cas. 
Co..   118  Md.   347,   84  Atl.  476. 

[a]  "The  difference  between  a  con- 
tract of  indemnity  and  one  to  pay  legal 
liabilities  is  that  upon  the  former  an 
action  cannot  be  brought,  and  a  recov- 
ery had,  until  the  1  iability  is  dis- 
charged; whereas  upon  the  latter  the 
cause  of  action  is  complete  when  the 
liability  attaches."  American  Em- 
ployers' L.  Ins.  Co.  V.  Fordvce,  62  Ark. 
562,  36  S.  W.  1051,  54  Am.  St.  Rep. 
305. 

fb]  A  life  insurance  policy  is  not  a 
contract  of  indemnity;  it  is  a  contract 
to  pay  a  sum  of  money  upon  the  death 
of  the  assured,  in  consideration  of  cer- 
tain payments  being  duly  made  at  fixed 
periods  during  his  life.  Reed  v.  Provi 
dent  etc.  Soc,  190  N.  Y.  Ill,  82  N.  E. 
734. 

5.  See  generally  the  titles  "Juris- 
diction;"   "Venue." 


6.  See  infra,  IT,   C. 

7.  Ind. — Indiana  M.  F.  Ins.  Co.  v. 
Routledge,  7  Ind.  25.  la. — Benesh  v. 
^fill  Owners  Mut.  F.  Ins.  Co.,  103  Iowa 
465,  72  N.  W.  674.  Ky.— Mutual  Fire 
Ins.  Co.  V.  Hammond,  106  Ky.  386,  50 
S.  W.  545;  Sun  Mut.  Ins.  Co.  v.  Crist, 
19  Ky.  L.  Rep.  305,  39  S.  W.  837.  Md. 
Henderson  r.  Marvland  Home  Fire  Ins. 
■Co..  90  Md.  47.  -44  Atl.  1020.  Mo. 
Roichard  r.  Manhattan  Life  Ins.  Co.,  31 
Mo.  518;  Wicecarver  V.  Mercantile  Mut. 
Ins.  Co.,  137  Mo.  App.  247,  117  S.  W. 
698.  N.  Y. — McKoever  V.  Supremo 
Court  I.  O.  of  F.,  122  App.  Div.  465, 
106  N.  Y.  Supp.  1041;  Sulz  v.  Mutual 
Reserve  F.  L.  Assn.,  7  Misc.  593,  28  N. 
Y.  Supp.  263;  Griesa  v.  Massachusetts 
Ben.  Assn..  15  N.  Y.  Supp.  71.  Ore. 
Hildobrand  f.  United  Artisans,  46  Ore. 
134,  79  Pac.  347,  114  Am.  St.  Rep.  852. 
Vt. — Osborne  t\  Shawmut  Ins.  Co.,  51 
Vt.   278. 

See  also  the  title  "Corporations,"  5 
Standahd  Pkoc.  536. 

8.  U.  S. — ^Mohr  etc.  Co.  v.  Insurance 
Co.,  12  Fed.  474.  Ind.— Ohio  Farmers' 
Ins.  Co.  V.  Stowman,  16  Ind.  App.  205, 
44  N.  E.  558,  940.  Mass.— Allen  v.  Pa- 
cific Ins.  Co.,  21  Pick.  257.  Wis.— Arnet 
V.  Milwaukee  etc  Ins.  Co.,  22  Wis.  516. 

[a]  An  action  on  a  life  insurance 
policy  is  transitory;  hence  a  non-resi- 
dent holder  of  such  a  contract,  namely, 
the  beneficiary,  may  maintain  a  suit 
thereon  in  the  courts  of  this  state,  al- 
though the  contract  was  made  by  a 
foreign  insurance  company  with  her 
husband  who  at  the  time  it  was  made, 
and  at  the  time  of  his  death,  was  a 
resident  of  another  state.  State  etc.  v. 
Grimm,  239  Mo.  135,  143  S.  W.  483. 

[b]  A  domestic  corporation  is  not 
entitled  to  a  change  of  the  place  of 
trial  to  the  county  where  it  has  its 
principal  place  of  business,  if  the  con- 
tract was  not  completed  therein,  al- 
though   the    policy    was    there    issued. 
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B.  Stipulations  of  Contract.  —  Stipulations  in  policies  of  in- 
surance tending  to  change  the  jurisdiction  or  venue,  as  provided  by 
statute,  are  void.^  Nor  can  the  parties  to  a  contract  of  insurance  oust 
the  courts  of  their  jurisdiction  by  a  requirement  in  the  policy,  that 
all  controversies  as  to  their  rights  and  liabilities  thereunder  shall 
be  submitted  to  arbitration  and  that  the  award  shall  be  final  and  con- 


Yore  t".  Bankers  &  Merchants  Mut.  L. 
Assn.,  88  Cal.  609,  26  Pac.  514. 

[c]  Upon  the  breach  of  a  contract 
of  insurance  consisting  in  failure  of 
the  insurance  company  to  ascertain  and 
determine  the  amount  of  loss,  as  pro- 
vided by  the  policy,  "the  remedy  is 
regulated  by  law  and  must  be  gov- 
erned by  that  of  the  forum  whore  re- 
dress is  sought"  and  the  insured  is  no 
longer  "bound  by  the  provision  that 
any  suit  should  be  brought  in  the 
county  where  the  company  is  estab- 
lished." Bartlett  V.  Union  M.  F.  Ins. 
Co.,  46   Me.   500. 

[d]  A  suit  on  a  benefit  certificate 
is  not  in  rem,  but  in  personam,  and 
the  location  of  the  beneficiary  fund  is 
wholly  immaterial.  IliudortY  r.  iSover- 
eign  Camp  Woodman  of  World,  150 
Iowa  185,  129   N.  W.  831. 

[e]  Where  it  is  alleged  in  the  com- 
plaint that  the  insurance  comjiany  at 
the  time  of  the  bringing  of  the  action 
had  an  agency  in  the  county  in  which 
suit  was  brought,  and  it  did  not  ap- 
pear from  the  complaint  that  the 
compan}'  had  such  agency  in  the  coun- 
ty in  which  the  insurance  was  con- 
tracted for  and  the  loss  occurred,  the 
defendant  cannot  raise  the  question  of 
jurisdiction  unless  he  files  a  plea  aver- 
ring such  facts  as  are  necessary  to  raise 
that  issue.  Ohio  Farmers'  Ins.  Co.  v. 
Stowman,  16  Ind.  App.  205,  44  N.  E. 
558,  940. 

[f]  Where  an  application  is  made 
in  one  county  and  a  policy,  varj'ing  in 
its  terms  from  the  application  is  is- 
8ucd  in  another  county,  suit  must  be 
brought  in  the  county  wherein  the  ap- 
plication was  made.  Yore  r.  Bankers 
&  Merchants  Mut.  L.  Assn.,  88  Cal.  609, 
26  Pac.   514. 

9.  U.  S. — Slocum  r.  Western  Assur. 
Co.,  42  Fed.  2.35.  la.— Matt  v.  Iowa  etc. 
Assn.,  81  Iowa  1.35,  40  N.  W.  857,  25 
Am.  St.  Rep.  4S.3.  Me.— Bartlett  v. 
Union  M.  F.  Ins.  Co.,  46  Me.  500.  Mass. 
Amesbury  v.  Bowditch,  etc.  Co.,  6  Grav 
596.  Tex. — Eaton  r.  International  Trav. 
Assn.  (Tex.  Civ.  App.\  186  S.  W.  817. 
W.  Va, — Brabham   i.  Phoenix  Ins.  Co., 
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41  W.  Va.  139,  23  S.  E.  553;  Carson  r. 
Phoenix  Ins.  Co.,  41  W.  Va.  136,  23 
S.  E.  552. 

[a]  Parties  "cannot,  by  their  con- 
sent, give  jurisdiction  to  courts,  where 
till!  la\v  has  not  given  it;  and  it  seems 
to  follow  from  the  same  course  of  rea- 
soning, that  parties  cannot  take  away 
jurisdiction,  where  the  law  has  given 
it."  Hall  r.  People's  Mut.  F.  Ins.  Co., 
6  Gray   (Mass.)    185. 

[bl  A  provision  of  a  policy  that 
suit  must  be  brought  in  the  highest 
court  of  original  jurisdiction  is  voiti  as 
against  public  policy.  Blair  t".  National 
etc.  Co.,  137  111.  App.  413. 

fc]  A  stipulation  in  a  "policy  is- 
s\ied  in  a  for«'ign  country,  providing 
that  suit  on  the  policy  sliall  only  be 
prosecuted  in  a  speiificd  foreign  court, 
is  invalid."  Slocum  i".  Western  Assur. 
Co..   42   Fed.   2.35. 

[<]]  By-law  of  a  mutual  fire  Insur- 
ance company,  provi.ling  that  any  suit 
on  a  policy  must  be  brought  in  the 
county  where  the  company  is  estab- 
lished, is  not  binding  on  the  insured. 
Nute  r.  Hamilton  Mut.  Ins.  Co.,  6  Gray 
(Mass.)    174. 

fe]  A  stipulation  contained  in  a  by- 
law of  a  mutual  fire  insurance  com- 
]'any,  that  in  case  of  loss  actions  must 
lie  brought  within  a  certain  time  "at 
a  proper  court  in  the  county  in  which 
the  oflice  of  the  company  is  estab- 
lished" is  valid  as  to  the  limitation  of 
time,  but  void  so  far  as  it  affects  the 
iurisdiction  of  courts.  Amesbury  V. 
Bowditch  etc.  Co.,  6  Gray  (Mass.) '.590. 

[fl  A  waiver  of  the  right  to  bring 
an  action  upon  ti  polii-y  except  in  the 
courts  of  the  state  in  which  the  insur- 
ance company  is  incorporated,  is  void, 
both  as  against  public  policy  and  the 
statute  relating  to  foreign  insurance 
companies.  Roichard  r.  Manhattan  L. 
Ins.   Co.,  31    Mo.  51S. 

fgl  A  provision  in  a  "Lloyd's" 
policy,  that  an  action  thereon  must  be 
brought  in  the  highest  court  of  orig- 
inal jurisdiction,  is  voiil  as  against  pub- 
lic policy  and  undertaking  to  deprive 
certain  courts  of  the  jurisdiction  given 
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elusive.^"  But  the  parties  may  stipulate  that  the  amount  of  loss  in 
ease  of  dispute  shall  be  submitted  to  arbitration."  A  clause  in  a 
certificate  of  a  mutual  benefit  organization  excluding  its  members  from 


them  by  law.  Blair  v.  National  etc.  Co., 
137  111.'  App.  413. 

[h]  Stipulations  Depriving  State 
Court  of  Jurisdiction.— In  some  juris- 
dictions it  is  provided  by  statute  that 
stipulations  in  contracts  of  insurance 
depriving  the  state  courts  of  jurisdic- 
tion in  actions  against  foreign  insur- 
ance companies  are  void.  Colo. — Ann. 
St.,  §3121.  Ga.— Code,  1911,  §2416. 
Mass.— Rev.  St.  Supp.,  1902,  1908,  p. 
1171,  §29.  Mo.-Rev.  St.,  1909,  §7043. 
Neb.— Rev.  St.,  1913,  art.  3158,  §22. 
N.  H.— St.,  1901,  p.  568,  §10.  N.  C. 
Rev.  St.,  1905,   §4809. 

10.  111.— Niagara  Tire  Ins.  Co.  v. 
Bishop,  154  111.  9,  39  N.  E.  1102,  45  Am. 
St.  Rep.  105.  Ind.— Bauer  r.  Samson 
Lodge,  102  Ind.  262,  1  N.  E.  571;  Volun- 
tary Relief  Department  v.  Spencer,  17 
Ind.  App.  123,  46  N.  E.  477.  la.— Prader 
V.  National  etc.  Assn.,  95  Iowa  149,  63 
N.  W.  601.  Me. — Stephenson  r.  Piscat- 
aqua  F.  &  M.  Ins.  Co.,  54  Me.  55,  70; 
Robinson  v.  Georges  Ins.  Co.,  17  Me. 
131,  35  Am.  Dec.  239.  Mass.— Lewis  v. 
Brotherhood  Ace.  Co.,  194  Mass.  1,  79 
N.  E.  802,  17  L.  R.  A.  (N.  S.)  714. 
Minn.  — Whitney  v.  National  Masonic 
Aec.  Assn.,  52  Minn.  378,  54  N.  W.  184. 
Mo. — Edwards  v.  American  Patriots, 
162  Mo.  App,  231,  144  S.  W.  1117; 
Easter  r.  Brotherhood  of  American  Yeo- 
men, 154  Mo.  App.  456,  135  S.  W.  964. 
Neb, — National  Masonic  Ace.  Assn.  v. 
Burr,  44  Neb.  256,  62  N.  W.  466;  Ger- 
man-American Ins.  Co.  v.  Etherton,  25 
Neb.  505.  41  N.  W.  406.  Utab.— Dani- 
her  V.  Grand  Lodge  A.  0.  U.  W.,  10 
Utah  110,  37  Pac.  245. 

[a]  A  stipulation  in  a  policy  requir- 
ing all  questions  pertaining  to  liabil- 
ity of  the  insurer  to  be  settled  by  ar- 
bitration and  prohibiting  the  bringing 
of  a  suit  except  to  enforce  payment 
of  the  award  of  the  arbitrators  is  void, 
for  there  "is  no  exception  to  the  rule 
that  parties  cannot  wholly  deprive 
themselves,  by  contract,  of  the  right  to 
resort  to  the  courts  of  the  country  to 
settle  controversies  between  them." 
Fox  I".  Masons  Frat.  Ace.  Assn.,  96  Wis. 
390,  71   N.  W.  363. 

[b]  Where  the  policy  provides  that 
no  suit  shall  be  brought  thereon  be- 
fore  the    claim    shall  have   been   arbi- 


trated "and  the  award  of  said  com- 
mittee shall  be  final  and  conclusive," 
such  provisions  stipulate  for  a  "settle- 
ment of  all  disputed  claims  by  the  ar- 
bitrators to  the  exclusion  of  the  courts 
and  are  to  that  extent  contrary"  to 
law  "and  will  not  be  enforced." 
Prader  v.  National  etc.  Assn.,  95  Iowa 
149,  63  N.  W.  601. 

fc]  A  stipulation  in  a  policy  of  ma- 
rine insurance  that  in  the  event  of  any 
dispute  in  regard  to  a  loss  such  dispute 
shall  be  referred  to  a  referee,  and  that 
no  suit  shall  be  brought  thereon  until 
after  an  ofTcr  had  been  made  to  sub- 
mit the  claim  to  such  referee,  and 
that  in  case  any  suit  shall  be  com- 
menced without  such  oflfor  the  claim 
shall  be  released  and  discharged  and 
the  company  exempted  from  all  liabil- 
itv  under  it,  is  void.  Stephenson  v. 
Piscataqua  F.  &  M.  Ins.  Co.,  54  Me.  55. 
[d]  Refusal  to  Arbitrate.— Though 
"the  parties  to  a  contract  provide  that 
if  a  dispute  arise  between  them  that 
such  dispute  shall  be  submitted  to  ar- 
bitration, refusal  to  arbitrate  or  no 
arbitration  is  not  a  defense  to  an  ac- 
tion brought  on  such  a  contract  by  one 
of  the  parties  thereto,  as  the  effect  of 
such  agreement  is  to  oust  the  courts 
of  their  legitimate  jurisdiction  and  is 
contrary  to  public  policy  and  therefore 
void."'  National  Masonic  Ace.  Assn. 
V.  Burr,  44  Neb.  256,  62  N.  W.  466. 

11.  U.  S. — Hamilton  v.  Home  Ins. 
Co.,  137  U.  S.  370,  34  L.  ed.  708;  Ham- 
ilton V.  Liverpool  etc.  Ins.  Co.,  136  U. 
S.  242,  34  L.  ed.  419;  Mutual  Fire  Ins. 
Co.  V.  Alvord,  61  Fed.  752,  9  C.  C.  A. 
623;  Kahnweiler  V.  Phoenix,  etc.  Co., 
57  Fed.  562.  Cal. — Adams  v.  South 
British  &  Nat.  F.  &  M.  Ins.  Co.,  70  Cal. 
198,  11  Pac.  627;  Old  Saucelito  L.  &  D. 
D.  Co.  r.  The  'Commercial  Union  Assur. 
Co.,  66  Cal.  253,  5  Pac.  232;  Holmes  v. 
Eichet,  56  Cal.  307,  38  Am.  Rep.  54. 
Fla. — Hanover  Fire  Ins.  Co.  v.  Lewis, 
28  Fla.  209,  10  So.  297.  111.— Birming- 
ham Fire  Ins.  Co.  v.  Pulver,  126  111.  329, 
18  N.  E.  804,  9  Am.  St.  Rep.  598.  Me. 
Robinson  v.  Georges  Ins.  Co.,  17  Me. 
131,  35  Am.  Dec.  239.  Md.— Caledon- 
ian Ins.  'Co.,  etc.  v.  Traub,  35  Atl.  13; 
Allegre  v.  Maryland  Ins.  Co.,  6  Har.  & 
J.  408.     Mich. — Chippewa  Lumb.  Co.  v. 
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resort  to  the  courts  is  ineffectual  to  bar  an  action  in  the  proper 
courts,^^  though  some  cases  may  be  found  holding  a  contrary  view.^^ 
C.  Statutory  PRO\asiONS.  —  In  a  large  number  of  jurisdictions 
there  are  statutes  designating  the  forum  for  actions  on  policies  of 
insurance.  These  statutes  differ  materially;  pursuant  to  some  statutes 
actions  on  policies  may  be  brought  in  the  county  in  ^vhich  the  cause 


The  Phenix  Ins.  Co.,  80  Mich.  116,  44 
N.  W.  1055.  Minn. — Gasser  v.  Sun  Fire 
Office,  42  Minn.  315,  44  N.  W.  252.  Mo. 
Zallee  v.  Laclede  etc.  Ins.  Co.,  44  Mo. 
530,  Mont. — Eandall  v.  American  Fire 
Ins.  Co.,  10  Mont.  340,  25  Pac.  953,  24 
Am.  St.  Pop.  50.  Pa.— Mentz  v.  Ar- 
menia F.  Ins.  Co.,  79  Pa.  478,  21  Am. 
Pep.  80.  Tex.— Scottish  Union  &  Nat. 
Ins.  Co.  V.  Clancy,  71  Tex.  5,  8  S.  W. 
630.  Wis. — Chapman  v.  Kockford  Ins. 
Co.,  89  Wis.  572,  62  N.  W.  422,  28  L.  E. 
A.  405. 

[a]  Where  a  condition  in  a  policy 
provides  that  "if  at  any  time  differ- 
ences shall  arise  as  to  the  amount  of 
any  loss  or  damage,  or  as  to  any  ques- 
tion, matter,  or  thing  concerning  or 
arising  out  of  this  insurance,  every 
such  difference  shall,  at  the  request  of 
either  party,  be  submitted,"  etc.;  the 
former  provision  is  distinct  and  separ- 
able from  the  latter,  "the  consequence 
being  that,  although  the  latter  would 
not  be  enforced,  the  former  will  be." 
Wolff  V.  The  Liverpool  etc.  Co.,  50  N. 
J.  L.  453,  14  Atl.  561. 

12.  Cal. — Kumle  r.  Grand  Lodge  A. 
O.  United  Workmen,  110  Cal.  204,  42 
Pac.  634.  Ind. — Kempton  Lodge  f. 
Mozingo,  180  Ind.  566,  1^3  N.  E.  411; 
Supreme  Council  of  C.  F.  i;.  Garrigus, 
104  Ind.  133,  3  N.  E.  818,  54  Am.  Pep. 
298;  Bauer  v.  Samson  Lodge,  102  Ind. 
262,  1  N.  E.  571;  Voluntary  Relief  Dpt. 
V.  Spencer,  17  Ind.  App.  123,  46  X.  E. 
477.  la.— Prader  r.  National,  etc. 
Assn.,  95  Iowa  149,  63  N.  W.  601.  Kan. 
Supreme  Lodge  v.  Ravmond,  57  Kan. 
647,  47  Pac.  533,  49  L.  R.  A.  373.  Minn, 
Whitney  v.  National  Masonic  Ace. 
Assn.,  52  Minn.  378,  54  N.  W.  184.  Mo. 
Easter  v.  Brotherhood  of  American  Yeo- 
men, 154  Mo.  App.  456,  135  S.  W.  964. 
Neb. — Markham  r.  Supreme  Court  I.  O. 
F.,  78  Neb.  295,  110  N.  W.  638.  N.  Y. 
Austin  r.  Searing,  16  N.  Y.  112,  69  Am. 
Dec.  665.  Utah. — Daniher  v.  Grand 
Lodge  A.  O.  U.  W.,  10  Utah  110,  37 
Pac.  245. 

Compare  also  infra,  V,  D,  5. 

[a]     A   mutual  benefit  society   "has 
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a  dual  character,  social  and  business. 
Courts  will  not  entertain  a  suit  to  en- 
force mere  social  rights  of  a  member 
in  such  a  society,  but  his  rights  as  a 
policy  holder  are  as  much  under  the 
protection  of  the  law  as  any  property 
right  .  .  ,  As  to  those  questions  the 
defendant  can  not  bind  its  members  to 
submit  to  its  judgment."  McMahon 
r.  Maccabees,  151  Mo.  522,  52  S.  W. 
384. 

[b]  The  action  of  the  supreme  trib- 
unal of  a  fraternal  order  cannot  be 
made  final  as  to  a  question  of  property 
rights,  and  it  is  immaterial  whether 
"fraud  or  honesty  entered  into  the  ac- 
tion." Supreme  Council  t*.  Grove,  176 
Ind.  356,  96  N.  E.  ir,9,  36  L.  R.  A. 
(X.   S.)    913. 

[c]  The  decision  of  a  mutual  bene- 
fit organization  as  to  the  right  of  a 
member  to  benefits  is  usually  held  con- 
clusive on  the  courts.  Barker  r.  Great 
Hive,  135  Mi.h.  499,  98  N.  W.  24;  Pill- 
more  r.  Great  Camp,  103  Mich.  437,  61 
N.  W.  785;  Hembcau  r.  Great  Camp, 
101  Mich.  161,  59  X.  W.  417,  45  Am.  St. 
Rep.  400,  49  L.  il.  A.  592;  Canfield  r. 
Great  Camp,  87  Mich.  626,  49  N.  W. 
875,  24  Am.  St.  Rep.  186,  13  L,  R.  A. 
625;  Van  Poucke  f.  Netherland  etc. 
So.,  63  Mich.  378,  29  N.  W.  863;  Os- 
ceola Tribe  No.  11,  I.  O.  R.  M.  v. 
Schmidt,  57  Md.  98;  Anacosta  Tribe 
No.  12,  I.  O.  R.  M.  f.  Murbach,  13 
Md.  91,  71  Am.  Dec.  625. 

13.  Rood  r.  Railway  etc,  Mut.  Ben. 
Assur.,  31  Fed.  62;  hotter  v.  Grand 
Lodge  A.  O.  U.  W.,  23  Mont.  82,  57 
Pac.   650. 

[a]  It  is  competent  for  the  members 
of  a  benefit  society  "to  agree  that 
questions  between  the  members  and  the 
order  relating  to  property  rights  may 
be  referred  to  and  settled  by  tribunals 
established  within  the  order,  and  that 
the  courts  will  not  undertake  to  inquire 
into  the  regularity  of  the  procedure 
adopted  and  pursued  by  those  trib- 
unals in  reaching  their  conclusions." 
Donnelly  r.  Supreme  Council,  106  Md. 
425,  67  Atl.  276,  124  Am.  St.  Rep.  499. 
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of  action  or  any  part  thereof  arose, ^^  or  in  the  county  wherein  the 
loss  occurred  ;^^  in  other  jurisdictions  the  statute  provides  that  actions 
on  insurance  policies  shall  be  brought  in  the  county  wherein  plain- 


ly. See  Ariz.— Eev.  St.,  1913,  §3387. 
Kan.— Gen.  St.,  1905,  §§3535,  3570. 
Neb.— Eev.  St.,  1913,  art.  7616,  §57. 
N.  D.— Eev.  Codes,  1905,  §5023.  Ohio. 
Eev.  St.,  1890,  §5026.  Wasli.— Eem.  & 
Ball.  Annot.  Codes  Supp.,  1913,  art. 
6059.  Wis.— St.,  1898,  §2619.  Wyo. 
Corap.   St.,   1910,  art.  4348. 

[a]  The  place  of  death  of  the  in- 
sured is  where  the  cause  of  action  on 
a  life  insurance  policy  arises  within 
the  meaning  of  a  statute  providing  that 
actions  on  policies  of  insurance  must 
be  brought  in  the  county  where  the 
cause  of  action,  or  some  part  thereof, 
arose.  Neb. — Bankers'  Life  Ins.  Co. 
V.  Eobbins,  o')  Xeb.  117,  75  N.  W.  585; 
Bankers'  Life  Ins.  Co.  v.  Eobbins,  53 
Neb.  44,  73  N.  W.  269.  Ohio.  — Union 
Central  L.  Ins.  Co.  v.  Pyers,  36  Ohio 
St.  544.  Wis. — Bruil  v.  Northwestern 
Mut.  Eclief  Assn.,  72  Wis.  430,  39  N. 
W.  529. 

[b]  Under  a  statute  providing  that 
an  action  against  an  insurance  com- 
pany may  be  brought  "in  the  county 
where  the  loss  or  some  part  thereof 
occurred,"  an  action  on  a  policy  of 
life  insurance  is  to  be  brought  in  the 
county  in  which  the  insured  died.  Un- 
ion Cential  L.  Ins.  Co,  v.  Pyers,  36  Ohio 
St.  544. 

[c]  Where  the  right  of  bringing  suit 
against  an  insurance  company  is  lim- 
ited h}'  a  special  legislative  act  to  a 
certain  count}',  but  the  comj^any  avails 
itself  of  the  privileges  granted  to  cor- 
porations by  the  general  laws,  and  de- 
nied under  the  special  act,  the  general 
laws  will  apply  to  the  corporation  also 
in  so  far  as  the  jurisdiction  of  the 
courts  is  concerned.  Knox  County  M. 
Ins.  Co.  r.  Bowersox,  3  Ohio  C.  D.  451. 

15.  See  Ark.— S.  &  H.  Dig.  St., 
§4142.  Idaho.— Eev.  Codes,  §4123.  la. 
Ann.  Code,  1897,  §3499.  Okla.— Eev. 
Laws,  §3442.  S.  D.-Code  Civ.  Proc, 
ch.  8,  §99.  Va.— Pollard  Ann.  Code, 
1904,  §32^14.  W.  Va.— Hogg  Ann.  Code, 
1913,    §4734,   as   to   property   insured. 

I  a]  An  action  on  a  life  insurance 
policy  is  properly  brought  in  the  coun- 
ty of  plaintiff's  residence.  Havnes  v. 
City  Nat.  Bank,  30  Okla.  614,  121  Pac. 
182. 

[b]     The    county    in    which    the    in- 


sured property  is  located  is  the  proper 
county  in  which  an  action  on  a  policy 
of  fire  insurance  is  to  be  brought  un- 
der a  statute,  providing,  that  such  ac- 
tion shall  be  brought  in  the  county 
wherein  the  loss  occurred.  Morotock 
Ins.  Co.  r.  Pankey,  91  Va.  259,  21  S.  E. 
487;  Brabham  v.  Phoenix  Ins.  Co.,  41 
W.  Va.  139,  23  S.  E.  553;  Carson  v. 
Phoenix  Ins.  Co.,  41  W.  Va.  136,  23  S. 
E.  552. 

[c]  Suit  on    an    accident    policy    is 

not  within  the  statute  designating  the 
venue  of  actions  on  policies  of  insur- 
ance to  recover  loss  or  damage  to  prop- 
erty insured,  but  must  be  brought  pur- 
suant to  the  general  laws  in  the  coun- 
ty in  which  the  corporation  has,  its 
principal  place  of  business.  Mullen  v. 
Northern  Ace.  Ins.  Co.,  26  S.  D.  402, 
128  N.  W.  483. 

[d]  A  prayer  for  reformation  of 
the  policy  in  addition  to  recovery  of 
the  indemnity  thereon,  does  not  take 
the  cause  out  of  the  statute  fixing  the 
county  in  which  actions  on  contracts 
of  insurance  shall  be  brought.  Beuesh 
r.  Mill  Owners  Mut.  F.  Ins.  Co.,  103 
Iowa  465,  72  N.  W.  674. 

[e]  A  contract  of  reinsurance  does 
not  come  within  the  provisions  of  a 
statute  designating  the  county  in  which 
actions  on  original  contracts  of  insur- 
ance must  be  brought.  Petite  v.  Atlas 
Ins.  Co..   142  Iowa  265,  120  N.  W.  642. 

[f]  A  statute  providing  that  "in- 
surance companies  may  be  sued  in  any 
county  in  which  is  kept  their  place  of 
business,  in  which  was  made  the  con- 
tract of  insurance  or  in  which  the  loss 
insured  against  occurred,"  is  broad 
enough  to  confer  jurisdiction  upon  a 
justice  of  the  peace  of  an  action 
brought  on  a  policy  insuring  property 
within  his  county.  Hunt  f.  The  Farm- 
ers' Ins.  Co.,  67  Iowa  742,  24  N.  W. 
745. 

[g]  A  mutual  benefit  association  or- 
ganized upon  the  mutual  assessment 
or  co-operative  plan,  for  the  purpose 
of  paying  benefits  to  its  members  for 
accidents,  is  an  insurance  company 
within  the  meaning  of  a  statute  regu- 
lating the  venue  of  suits  against  in- 
surance companies.  Prader  v.  National 
etc.  Assn.,  95  Iowa  149,  63  N.  W.  601. 
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tiff  resides/^  or  where  the  insurance  company  has  an  agent  or  agency. 


16.  See  111.— Hurd  Eev.  St.,  1913, 
ch.  110.  Mich.— How.  Annot.  St.,  §83.53. 
N.  H.— St.,  p.  571,  §12.  Pa.— Pourdon's 
Dig.,  13th  cd.,  vol.  2,  p.  1982,  as  to 
live-stock,  otherwise  in  county  in 
which  the  insured  property  is  located. 
Tex.— Savles'  Civ.  St.,  art.  3070.  W.  Va. 
Hogg  Ann.  Code,  1913,  §4734,  as  to 
life  insurance. 

[a]  Attachment  proceedings  are  not 
included  in  a  statute  giving  the  in- 
sured the  right  to  sue  in  any  county 
in  which  the  insured  property  is  lo- 
cated. Shipton  V.  Fees  &  F.  Ins.  Co., 
10  Pa.  Co.  Ct.  .583. 

[b]  Residence  of  the  person  whose 
life  is  insured  givos  the  covirt  jurisdic- 
tion of  an  action  on  a  life  policy  under 
a  statute  authorizing  suits  to  be 
brought  against  insurance  companies  in 
the  county  where  the  property  insured 
may  be  located,  and  providing  that 
such  act  "shall  apply  to  life  and  acci- 
dent insurance  conij)anics."  Quinn  V. 
Fidelity  Ben.  Assn.,  100  Pa.  382. 

17.  See  Ga.-Code,  1911,  §2.563.  Ky. 
Rev.  Codes,  1900,  §71.  La.— Acts,  1910, 
Act.  44.  Md.— Gen.  Laws,  1904,  p.  1638, 
§23. 

fa]  Agency  and  Agent  Distin- 
guished.— Under  a  statute  providing 
that  an  action  on  a  policy  may  be  com- 
menced in  any  county  in  which  the  in- 
surance company  "may  have  an  agency 
or  place  of  doing  business,"  an  allega- 
tion in  the  complaint  that  the  defend- 
ant had  an  agent  and  transactcil  busi- 
ness in  the  county,  instead  of  an  aver- 
ment of  agency,  is  insuHicient  to  with- 
stand a  general  demurrer  for  want  of 
.iurisdiction.  Atlanta  Ace.  Assn.  r. 
Bragg,  102  Ga.  748,  29  S.  E.  706. 

[b]  But  since  the  amendment  of 
the  statute  in  1902,  substituting  the 
word  "agent"  for  "agency,"  actions 
against  an  insurance  company  may  be 
brought  wherever  the  insurance  com- 
pany has  an  agent.  Great  Eastern  Cas. 
Co.  V.  Haynie  (Ga.  App.),  8.5  S.  E.  938. 

fc]  Agency  at  Time  of  Suit.— An 
insurance  company  may  be  sued  on  a 
policy  in  the  county  where  the  com- 
pany had  an  agency  at  the  time  the 
cause  of  action  accrued  or  the  contract 
was  made,  although  it  may  have  no 
agent  or  place  of  doing  business  in  such 
county  at  the  time  the  action  is  in- 
stituted. Jefferson  Fire  Ins.  Co.  v. 
Brackin,  140  Ga.  637,  79  S.  E.  467. 
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[d]  Where  a  policy  was  issued  in 
one  county  on  an  application  mailed 
from  another  county,  a  statute  provid- 
ing that  if  an  action  against  an  insur- 
ance company  "arise  out  of  a  transac- 
tion with  an  agent  of  such  corporation, 
it  may  be  brought  in  the  county  in 
which  such  transaction  took  place,"  is 
applicable  to  the  county  in  which  the 
policv  was  issued.  Sun  ^fut.  Ins.  Co. 
r.  Crist,  19  Kv.  L.  Rep.  30.5,  39  S.  W. 
S37. 

fe]  An  action  against  a  foreign  in- 
surance company  may  be  brought  in 
this  state  by  service  of  process  on  its 
agent,  although  the  contract  of  life  in- 
surance was  entered  into  and  the  in. 
sured  died  in  another  state.  North- 
western Mut.  L.  Ins.  Co.  r.  Lowerv,  14 
Ky.  L.  Rep.  600,  20  S.  W.  607. 

ff]  And  where  the  insurance  com- 
I»any  having  its  jirincipal  place  of  busi- 
ness in  another  state,  has  no  agent  in 
the  county  in  which  the  contract  of 
insurance  was  made,  the  action  may  be 
brought  in  another  countj'  in  which 
there  is  an  agent  of  the  company.  Owen 
r.  Howard  Ins.  Co.,  10  Kv.  L.  Rep.  608, 
10  S.  W.   119. 

fgl  A  general  law  subsequently 
passed  regulating  the  forum  of  actions 
on  insurance  policies  controls  an  ex- 
isting limitation  in  regard  thereto  in 
the  company's  charter,  although  the 
right  to  amend  or  repeal  is  not  ex- 
pre.«slv  reserved  therein.  Sanders  V. 
Hillsborough  Ins.  Co.,  44  N.  H.  238. 

[hi  Where  the  charter  of  an  insur- 
ance company  designates  where  ai'tions 
on  its  policies  must  be  brought,  but  a 
subsequently  enacted  general  statute 
provides  that  actions  on  policies  may 
be  brought  wherever  the  insurance  com- 
pany has  an  agency,  the  latter  provis- 
ion must  prevail,  for  "the  legislature 
has  the  power  to  regulate  the  remedy 
for  the  enforcement  of  contracts,  and 
to  modify  it  in  any  manner  it  may  deem 
proper,  if  the  obligation  of  the  con- 
tract be  not  thereby  impaired,  or  the 
vested  rights  of  the  parties  encroached 
upon  or  violated."  Howard  r.  Ken- 
tuckv  T..  ^rut.  Ins.  Co.,  13  B.  Mon. 
(Ky.)   2<<2. 

fi"!  Accident  Insurance  is  not  in- 
cluded in  a  statute  regulating  the  jur- 
isdiction of  courts  on  policies  of  "life, 
fire  and  marine  insurance."     Nolan  v. 
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D.  Equity.^^  —  A  court  of  equity  has  jurisdiction  in  actions  against 
several  insurance  companies  for  the  same  loss,  in  order  to  avoid 
multiplicity  of  suits/^  and  where  the  remedy  at  law  is  inadequate.^" 
An  oral  contract  for  a  policy  of  insurance  may  be  enforced  in 
equity.^^  A  court  of  equity  having  jurisdiction  to  reform  a  policy 
may  decree  its  payment  upon  such  reformation.--  While  the  bene- 
ficiary of  a  benefit  certificate  may  sue  in  equity  to  prevent  its  can- 
cellation, such  remedy  is  not  exclusive  and  an  action  at  law  for  breach 


New  Orleans  Cas.  Co.,  132  La.  315,  61 
So.   386. 

18.  See  generally  the  title  "Equity 
Jurisdiction  and  Procedure." 

Remedies  on  Misdescription,  Mistake, 
or  Cancellation. — ^oe   infra,  11,  II. 

Restoration  to  Membership.  —  See 
infra,    11,   I. 

19.  U.  S.— Spring  Garden  Ins.  Co.  r. 
Amusement  S.  Co.,  178  Fed.  519,  102 
C.  C.  A.  29;  Virginia,  etc.  Co.  f.  Home 
Ins.  Co.,  113  Fed.  1,  51  C.  C.  A.  21; 
Fuller  V.  Detroit  etc.  Ins.  Co.,  36  Fed. 
469.  Miss.  — Tisdale  f.  Three  Insurance 
Cos.,  84  Miss.  709,  36  So.  568.  N.  J. 
American  Cent.  Ins.  Co.  i".  Landau,  56 
N.  J.  Eq.  513,  39  Atl.  400.  Tenn. 
Dixie  Fire  Ins.  Co.  r.  American  Con- 
fectionery Co,,  124  Tenn.  247,  136  S. 
W.  915,  34  L.  R.   A.   (X.  S.)    897. 

See  generally  the  title  "Multiplicity 
of  Suits." 

fa]  But  where  each  of  several  pol- 
icies of  insurance  on  the  same  property 
contains  a  clause  providing  for  a  cer- 
tain proportionate  liability  of  each  in- 
surance company,  they  are  independent 
contracts  and  afford  no  ground  for  a 
resort  to  equity  for  an  accounting,  or 
an  injunction  restraining  the  prosecu- 
tion of  actions  at  law  on  the  other 
policies.  Mechanics'  Ins.  Co.  v.  Hoover 
etc.  Co.,  173  Fed.  888,  97  C.  C.  A.  400; 
Scruggs  V.  American  etc.  Co.,  176  Fed. 
224. 

20.  Colley  v.  Wilson,  86  Mo.  App. 
306;  Britten  v.  Supreme  Council  of 
Roval  Arcanum,  46  X.  J.  Eq.  102,  18 
Ati.  675,  19  Am.  St.  Rop.  376.  See 
generally   the    title    "Legal   Remedy." 

[a]  Where  the  association  is  not 
organized  for  profit  and  stands  in  the 
position  of  a  trustee  of  a  fund  in  the 
hands  of  its  numerous  members,  but 
belonging  to  the  beneficiaries,  a  court 
of  equity  might  properly  be  resorted  to 
as  being  capable  of  affording  a  more 
adequate  remedy,  by  directing  a  specific 
performance  of  the  contract.  Covenant, 


etc.  Assn.  v.  Sears,  114  111.  108,  29  N. 
E.  480. 

21.  Lid. — Western  Assur.  Co.  f.  Mc- 
Alpin,  23  Ind.  App.  220,  55  N.  E.  119, 
77  Am.  St.  Rep.  423.  N.  H.— Gerrish 
v.  German  Ins.  Co.,  55  N.  II.  355.  N.  Y. 
Carpenter  r.  Mutual  Safety  Ins.  Co.,  4 
Sandf.  Ch.  408. 

[a]  Renewal. — Upon  an  agreement 
for  a  renewal  of  a  policy  of  insurance 
the  action  may  be  "for  its  specific 
performance  in  equity,  or  at  law  for 
the  breach  occasioned  by  the  failure  to 
renew  the  insurance.  Either  form  could 
be  adopted  with  equal  propriety." 
Post  l:  Aetna  Ins.  Co.,  43  Barb.  (X.  Y.) 
351. 

[b]  A  binding  slip  is  a  contract  of 
insurance  and  a  direct  action  at  law 
will  lie  upon  it  as  well  as  a  suit  in 
equitv.  Kerr  v.  Union  M.  Ins.  Co.,  124 
Fed.  '835. 

22.  Conn. — Palmer  v.  Hartford  Ins. 
Co.,  54  Conn.  488,  9  Atl.  248.  HI.— Con- 
tinental Ins.  Co.  V.  Ruekman,  127  111. 
:^64,  20  N.  E.  77,  11  Am.  St.  Rep.  121. 
Me. — National,  etc.  Bank  v.  Ocean  Ins. 
Co.,  62  Me.  519.  Miss.— Phoenix  F. 
Ins.  Co.  V.  Hoffheimer,  46  Miss.  645. 
Ohio.— Globe  Ins.  Co.  v.  Boyle,  21  Ohio 
St.  119.  Tex.— Home  Ins.  etc.  Co.  v. 
Lewis,  48  Tex.  622. 

fa]  A  prayer  for  reformation  of  a 
policy  gives  jurisdiction  to  a  court  of 
equity,  and  upon  such  reformation  it 
retains  jurisdiction  for  the  determina- 
tion of  all  issues  raised  in  the  case. 
Hammel  f.  Queen  Ins.  Co.,  50  Wis.  240, 
6  X.  W.  805. 

[b]  But  where  suit  is  filed  for  the 
recovery  of  a  loss,  and  also  reforma- 
tion of  the  policy,  and  it  appears  that 
plaintiff  is  not  entitled  to  the  equity 
relief  demanded,  the  court  of  equity  has 
no  jurisdiction  to  retain  the  cause  for 
the  trial  of  the  legal  question  of  loss. 
Xew  York  Ice  Co.  v.  Xorthwestern  Ins. 
Co.,  20  How.  Pr.   (N.  Y.)   424. 

Necessity  of  reformation  before 
bringing  action  at  law,  see  infra,  II,  H. 
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of  contract  may  he  maintained  in  lieu  thereof.-^ 

If  the  obligation  of  a  fraternal  association  on  a  certificate  of  in- 
surance is  no  more  than  to  levy  an  assessment  on  its  members  and 
to  pay  the  proceeds  thereof  to  the  insured  or  beneficiary,  the  remedy 
to  compel  such  assessment  to  be  levied  is  in  equity.-*  But,  on  the 
other  hand,  if  the  certificate  provides  for  the  payment  of  a  fixed  sum 
upon  the  happening  of  a  certain  contingency,  the  remedy  is  an  action 
at  law  upon  the  certificate  for  recovery  of  the  sum  therein  stipulated." 

E.  Aj)miralty.2®  —  ^  contract  of  insurance  on  a  vessel,  which 
contemplates  its  use  as  an  instrument  of  commerce  or  navigation," 
is  a  maritime  contract  and  courts  of  admiralty  have  jurisdiction  of 
actions  brought  thereon.  It  should  appear  from  the  libel  that  the 
insurance  covered  the  vessel  during  navigation.^^  The  jurisdiction 
of  courts  of  admiralty  in  personam  is  concurrent  with  that  of  the 
state  courts.^* 


23.  Raymond  v.  Supreme  Lodge 
Knij^hts  of  Pvthias,  85  Misc.  141,  148 
N.  Y.  Supp.  76. 

24.  Wood  V.  Brotherhood  of  Ameri- 
can Yeoman,  148  Iowa  400,  126  N.  W. 
949. 

25.  Northwestern  T.  M.  Assn.  f. 
Crawford,   126  111.  App.  408. 

[a]  A  court  of  equity  has  no  jur- 
isdiction to  enforce  the  payment  of  the 
difference  betwocn  the  amount  collected 
from  assessments  and  the  sum  due  on 
a  certificate.  Frank  r.  Interstate  etc. 
Assn.,   151  Iowa  6S4,  132  N.  W.  49. 

26.  See  generally  the  title  "Ad- 
miralty." 

27.  New  England  M.  Ins.  Co.  r.  Dun- 
ham, 78  U.  S.  1,  20  L.  ed.  90;  Sun  Ins. 
Co.  V.  The  Hope,  49  Fed.  279;  Hale  f. 
Washington  Ins.  Co.,  2  Storv  176,  11 
Fed.  Cas.  No.  5,916;  The  Dolphin,  1 
Flip.  580,  7  Fed.  Cas.  No.  3.973;  De 
Lovio  1".  Boit,  2  Call.  398,  7  Fed.  Cas. 
No.  3,776;  Andrews  r.  Essex  F.  »&  M. 
Ins.  Co.,  3  Mason  6,  1  Fed.  Cas.  No.  374. 
See  also  1  Standard  Proc.  3S9. 

[a]  But  where  a  material  clause  is 
omitted  in  the  policy,  "a  court  of  ad- 
miralty is  incapable  of  administering 
the  proper  relief.  The  remedy  lies  at 
common  law  for  damages  for  nonper- 
formance of  the  original  agreement  or 
in  equity,  for  a  specific  performance  by 
reforming  the  policv.  Andrews  r.  Es- 
sex F.  &  M.  Ins.  Co.,  1  Fed.  Cas.  No. 
374. 

[b]  A  libel  seeking  to  reform  a 
policy  of  insurance  cannot  bo  main- 
tained in  an  admiralty  court.  Williams 
f.    Providciico   Wash.   Ins.   Co.,   56   Fed. 
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159;  Andrews  r.  Essex  etc.  Ins.  Co..  3 
Mason  6,  1  Fed.  Cas.  No.  374. 

[c]  A  fire  insurance  policy  insuring 
a  vessel  against  loss  by  fire  is  never- 
theless a  maritime  contract  in  the  jur- 
isdictional sense,  the  subject  matter  of 
the  policy  being  insurance  upon  a  ves- 
sel in  maritime  service.  North  German 
Fire  Ins.  Co.  r.  Adams,  142  Fed.  439, 
73  C.  C.  A.  555. 

fd]  A  binding  slip  is  a  contract  of 
insurance  and  tourts  of  admiralty  have 
jurisdiction  of  suits  based  upon  such 
slip.  Kerr  r.  Union  M.  Ins.  Co.,  124 
Fed.  835. 

[e]  But  a  contract  to  procure  in- 
surance on  a  vessi'l  is  not  a  maritime 
contract.  St.  Paul  etc.  Ins.  Co.  v. 
Rirrell,  164  Fed.  104;  Marquardt  r. 
French,  53  Fed.  603;  Andrews  r.  Ks.<!ex 
F.  &  M.  Ins.  Co.,  3  >rason  6.  1  Fed.  Cas. 
No.  374. 

ff]  Divesting  Jurisdiction- — The 
jurisdiction  of  admiralty  once  ac- 
quired cannot  be  divested  by  acts  sub- 
sequentlv  done  on  land.  American  Ins. 
Co.  f.  Johnson,  1  Blatch.  &  II.  9,  1  Fed. 
Cas.  No.  303. 

28.  The  Dolphin.  1  Flip.  .580,  7  Fed. 
Cas.  No.  3,973.  See  also  Detroit  V. 
Crummond,  121  Fed.  963,  58  C.  C.  A. 
301.  and  1   Stan-d.\rd  Proc.  390. 

29.  New  Eng.  M.  Ins.  €o.  t?.  Dun- 
ham, 78  U.  S.  1,  20  L.  ed.  90;  North 
C4orm.  F.  Ins.  Co.  r.  Adams.  142  Fed. 
439,  73  C.  C.  A.  555;  Gloucester  Ins.  Co. 
r.  Younger,  2  Curt  322,  10  Fed.  Cas. 
No.  5,4S7;  De  Lovio  r.  Boit,  2  Gall. 
398,  7  Fed.  Cas.  No.  3,776.  See  Albany 
City  Ins.  €o.  c.  Whitney,  70  Pa.  243; 
and  1  Standard  Proc.  373,  et  seq. 
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F.  Remedies  at  Law.  —  In  jurisdictions  in  which  the  common-law 
procedure  prevails,  assumpsit  is  the  proper  remedy  on  a  policy  not 
under  seal,^°  and  debt^^  or  covenant  lies  on  a  policy  under  seal.^^ 
A  renewal  by  endorsement  of  a  policy  under  seal,  containing  a  pro- 
vision for  its  extension  from  year  to  year  continues  the  policy  as 
a  specialty  arid  upon  the  expiration  of  the  original  term  an  action 
of  debt  is  properly  brought  upon  the  renewal.^^  But  where  no 
covenant  for  extension  is  contained  in  the  policy,  assumpsit  is  the 
proper  remedy  on  renewal  not  under  seal.^* 

While,  as  a  rule,  a  complaint  showing  an  adjustment  of  the  loss 
prior  to  the  commencement  of  the  action  presents  a  cause  of  action 
upon  the  policy  and  not  upon  the  agreement  of  adjustment,^'  an 
action  on  an  account  stated  may  be  maintained  in  such    a    case.^^ 

G.  Remedies  on  Failure  To  Issue  Policy  as  Agreed.  —  In  the 
event  of  failure  of  the  insurance  company  to  issue  a  policy  in  accord- 
ance with  the  contract  to  insure,  the  insured  may  either  bring  an  action 
at  law  for  the  return  of  the  premium  paid  by  him,*^  or  sue  in  equity 


[a]  Litigants  by  virtue  of  "the 
ninth  section  of  the  judiciary  act  have 
the  right  of  a  common  law  remedy  in 
all  cases  where  the  common  law  is  com- 
petent to  give  it  and  the  common  law 
is  as  competent  as  the  admiralty  to 
give  a  remedy  ...  in  personam  against 
the  underwriters  named  in  the  policy." 
New  England  etc.  Co.  v.  Dunham,  3 
Cliff.  332,  371,  18  Fed.  Cas.  Xo.  10,155. 

30.  Brown  v.  Commercial  F.  Ins.  Co., 
21  App.  Cas.  (D.  C.)  325;  Luciani  v. 
American  Fire  Ins.  Co.,  2  Whart.  (Pa.) 
167. 

[a]  A  recovery  upon  an  oral  con- 
tract of  insurance  cannot  be  had  under 
the  common  counts,  but  a  special  count 
is  necessary.  Concordia  Fire  Ins.  Co. 
f.  Heffron, '84  111.  App.  610, 

[b]  A  statute  providing  that  gen- 
eral assumpsit  shall  be  a  sufficient  dec- 
laration in  actions  on  policies  of  in- 
surance, does  not  make  the  action  of 
assumpsit  appropriate,  where  it  is  not 
so  at  common  law;  therefore  general 
assumpsit  on  a  sealed  policy  of  life  in- 
surance cannot  be  maintained  notwith- 
standing such  statute.  Morrill's  Admx. 
V.  Catholic  Order  of  Forresters,  79  Vt. 
479,   65   Atl.   526. 

31.  Flanagan  v.  Camden  Mut.  Ins. 
Co.,  25  N.  J.  L.  506;  Franklin  Fire  Ins. 
Co.  V.  Massey,  33  Pa.  221.  See  also  6 
Standard  Pkoc.  472. 

32.  Hodgson  v.  Marine  Ins.  Co.,  9 
U.  S.  100,  3  L.  ed.  48;  Marine  Ins.  Co. 
V.  Young,  1  Cranch  (U.  R.)  332.  See 
generally  the  title  "Covenant,  Action 
of,"  C  Standaed  Piioc.  133,  et  seq. 


33.  Franklin  Fire  Ins.  Co.  r.  Massey, 
33  Pa.  221.  But  compare  Luciani  v. 
American  Fire  Ins.  Co.,  2  Whart.  (Pa.) 
167. 

[a]  Where  a  policy  under  seal  pro- 
vides that  insurance  may  be  continued 
by  payment  of  premium,  renewal  re- 
ceipts are  not  new  contracts,  and  though 
not  under  seal,  the  proper  action  there- 
on is  an  action  on  the  covenant,  and 
not  assumpsit.  Herron  v.  Peoria  M.  & 
F.  Ins.  Co.,  28  111.  235,  81  Am.  Dec.  272. 

34.  Firemans'  Ins.  Co.  v.  Floss,  67 
Md.  403,  10  Atl.  139,  1  Am.  St.  Kep. 
398. 

[a]  Where  the  owner  of  the  insured 
property  assigns  a  policy  under  seal 
and  in  consideration  of  the  payment  of 
the  premium  the  insurer  gives  a  re- 
ceipt continuing  the  risk  for  a  year, 
the  assignee  must  sue  in  assumpsit,  this 
being  a  new  contract  not  under  seal. 
Peoria,  etc.  Co.  v.  Hervey,  34  111.  46. 

35.  Steinberg  v.  Boston  Ins.  Co.,  144 
App.  Div.  110,  128  N.  Y.  Supp.  994. 

36.  Farmers'  Ins.  Assn.  v.  Reavis, 
163  Ind.  321,  70  N.  E.  518,  71  N.  E. 
905. 

[a]  The  insured  may  proceed  on 
the  policy  as  well  as  on  the  award. 
Union  Marine  Ins.  Co.  v.  Charlie 's 
Transfer  Co.,   186   Ala.   443,   65  So.   78. 

37.  Mo. — Stilwell  v.  Covenant  Mut. 
Life  Ins.  Co.,  83  Mo.  App.  215.  Neb. 
Witt  r.  Old  Line  Bankers '  Life  Ins. 
Co.,  94  Neb.  748,  144  N.  W.  801.  Pa. 
Eeed  v.  Philadelphia  Life  Ins.  Co.,  58 
Pa.  Super.  83.  Wyo. — Mutual  Life  Ins. 
Co.  v.  Summers,  19  Wyo.  441,  120  Pac. 
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for  specific  performance.^'  Where  during  the  pendency  of  such  action 
a  loss  occurred  equity  may  decree  payment  of  the  loss  as  if  a  policy 
had  been  issued."'^  The  insured  may  also  recover  the  premium  paid 
in  case  that  the  insurance  company  delivers  to  him  a  policy  different 
from  that  contracted  for/" 

H.  Remedies  on  ^Misdescription,  ]\[ist.\ke,  or  Cancellation.  —  In 
some  jurisdictions  no  action  at  law  can  be  maintained  by  the  insured 
on  a  policy  incorrectly  describing  the  insured  property,*'  or  containing 
a  misdescription  of  the  party  insured,*^  or  misstating  the  terms  of  the 
contract/^  unless  a  reformation  of  the  policy  is  previously  obtained 
in  a  court  of  equity.  But  in  other  jurisdictions  it  is  not  necessary  to 
have  the  mistake  corrected  in  equity  prior  to  the  recovery  on  the 


185;  Summers  r.  Mutual  Life  Tns.  Co., 
12  Wyo.  369,  75  Pac.  9:>7,  lUi)  Am. 
►St.  Rep.  992,  06  L.  E.  A.  812. 

[a]  Where  the  agent  of  the  insur- 
ance compauy  made  false  representa- 
tions to  the  insured,  as  to  the  nature 
of  of  the  polif-y  to  be  issued,  the  in- 
suretl  may  maintain  an  action  for  the 
recovery  of  the  premium.  Mutual  Life 
Ins.  Co.  i'.  yummers,  19  Wyo.  441,  120 
Pac.  185. 

[b]  But  if  it  appears  upon  the  face 
of  the  complaint  that  the  policy  was 
not  issued  by  reason  of  plaintiff's  re- 
fusal to  submit  to  a  medital  examina- 
tion, the  complaint  is  insufficient  unless 
it  also  shows  that  there  was  justifica- 
tion for  such  refusal.  Witt  v.  Old  Line 
B.  Life  Ins.  Co.,  94  Neb.  748,  144  N.  W. 
801. 

[c]  Under  a  statute  prohibiting  il- 
legal inducements  to  the  making  of  a 
contract  of  insurance  a  party  who  has 
taken  out  a  policy  of  life  insurance  and 
paid  the  premium  therefor  ui>on  an 
understanding  with  the  agent  of  the 
insurance  company  to  negotiate  a  lo;ni 
witii  the  insurer  on  tlie  real  estate  of 
the  insured,  cannot  maintain  an  action 
for  the  recovery  of  the  premium  paid 
after  failure  to  secure  the  loan.  Mech- 
ling  r.  Philadelphia  Life  Ins.  Co.,  53 
Pa.   Super.    526. 

f  d  I  Where  a  mutual  life  insurance 
policy  contains  a  clause  reserving  to 
the  insurer  the  right  to  terminate  the 
policy  at  any  time  at  its  option  by 
written  notice  to  the  member  and  re- 
turn of  the  original  membership  fee, 
the  insured  in  case  of  cancellation  of 
the  policy  cannot  recover  more  than 
the  amount  of  the  membership  fee. 
Cliffonl  r.  Protective  Life  Assn.,  30 
Misc.  2,S7.  73  N.  Y.  Supp.  467. 
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38.  U.  S. — Franklin  Fire  Insurance 
Co.  1-.  ''olt,  20  Wall.  560,  22  L.  ed. 
423;  Commercial  Mut.  Marine  Ins.  Co. 
r.  United  Mut.  Ins.  Co.,  19  How.  318, 
15  L.  ed.  636;  Fitton  r.  Fire  Ins.  Assn., 
20  Fed.  766.  Kan.— Preferred  Ace.  Ins. 
Co.  r.  Stone,  61  Kan.  48,  58  Pac.  9S6. 
N.  H. — Gerrish  v.  German  Ins.  Co.,  55 
N.  H.  3.55. 

[aj  Where  the  contract  of  insurance 
was  made  with  an  agent  it  must  af- 
firmatively aj>pear  from  the  complaint 
that  the  agent  had  authority  to  bind 
the  con'pany.  Hadcn  v.  Farmers  &  Me- 
chanics Fire   Assn.,  80   Va.   683. 

An  oral  contract  for  insurance  may 
be  enforced  in  equity.  See  supra,  II, 
D,    note    21. 

39.  Kan. — Preferred  Ace.  Ins.  Co.  r. 
Stone,  61  Kan.  48,  58  Pac.  986.  N.  H. 
Gerrish  r.  German  Ins.  Co.,  55  >.'.  II. 
3.J.").  N.  Y. — Hicks  r.  British  America 
Assur.  Co.,  162  N.  Y.  284,  56  N.  E. 
743,  48  L.  R.  A.  424.  Wis.— Campbell 
r.  American  Fire  Ins.  Co.,  73  Wis.  100, 
40  N.  W.  601. 

40.  Cal. — La  ^larche  r.  New  York 
Life  Ins.  Co.,  126  Cal.  498,  58  Pac. 
](.i."3.  Ga. — International  Life  Ins.  Co. 
r.  Nix,  11  Ga.  App.  664,  75  S.  E.  1058. 
Ky. — Mutual  Life  Ins.  Co.  v.  Gorman, 
19  Ky.  L.  Rep.  295,  40  S.  W.  571. 
S.  C. — Prince  r.  State  Mut.  Life  Ins. 
Co.,  77  S.  C.  187,  57  S.  E.  766. 

41.  Collins  r.  St.  Paul  Fire  &  M. 
Tns.  Co.,  44  Minn.  440,  46  N.  W.  906; 
Gleason  v.  Prudential  Fire  Ins.  Co.,  127 
Ttnn.  8,   151   S.  W.   1030. 

42.  Tavlor  r.  Glons  Falls  Ins.  Co., 
44  Fla.  273,  32  So.  887;  Stanley  f.  Fire- 
man's Ins.  Co.,  34  R.  I.  491)  84  Atl. 
001,  42   L.  R.  A.   (X.  S.)    79. 

43.  Lumber  Underwriters  of  New 
York  r.  Rife,  237  U.  S.  605,  35  Sup.  Ct. 
717,  59  L.  ed.  1140. 
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policy,  and  the  reformation  of  the  policy  as  well  as  recovery  for  the 
loss  may  be  had  in  the  same  action.-**  In  a  suit  for  reformation  the 
court  may  also  decree  the  payment  of  the  policy .^^  Upon  surrender 
of  a  policy  under  a  mutual  mistake  of  fact,  a  bill  may  be  filed  in 
equity  for  the  reinstatement  and  enforcement  of  the  policy/^  Where 
an  unauthorized  surrender  of  a  policy  of  life  insurance  operates  as 
fraud  upon  the  beneficiary  equity  will  decree  a  revival  and  enforce- 
ment of  the  original  policy .^^  In  case  of  wrongful  cancellation  of  a 
policy  by  the  insurance  company,  the  insured  may  sue  in  equity  to 
have  the  policy  adjudged  in  full  force  and  effect,*^  and  also  to  determine 
the  rights  of  the  parties  thereunder,*^  or  he  may  treat  such  cancellation 


44.  Ind. — Fireman's  Fund  Ins.  Co. 
f.  Dunn,  22  Ind.  App.  332,  53  N.  E. 
251.  la. — Eggleston  v.  Council  Bluifs 
Ins.  Co.,  65  Iowa  308,  21  N.  W.  652. 
Kan. — Kansas  Farmers'  Fire  Ins.  Co. 
V.  Saindon,  52  Kan.  486,  35  Pac.  15, 
39  Am.  St.  Rep.  356.  Neb.— State  Ins. 
Co.  v.  Schreck,  27  Xeb.  527,  43  N.  W. 
340,  20  Am.  St.  Rep.  696,  6  L.  R.  A. 
524.  N.  Y.— Malier  r.  Hibernia  Ins. 
Co.,  67  N.  Y.  283;  Burke  r.  Niagara 
Fire  Ins.  Co.,  12  N.  Y.  Supp.  254. 
Wis.— Hobkirk  r.  Phoenix  Ins.  Co.,  102 
Wis.  13,  78  N.  W.  160;  Smith  r.  Com- 
monwealth Ins.  Co.,  49  Wis.  322,  5  N. 
W.   804. 

[aj  While  the  insured  doubtless  has 
the  right  to  bring  a  bill  for  the  refor- 
mation of  the  policy  in  the  first  in- 
stance and  in  the  same  proceeding  ask 
a  decree  for  the  damages  sustained,  he 
is  not  compelled  to  do  so,  but  he  may 
sue  at  law  and  then  bring  a  bill  to 
perfect  his  evidence.  "The  latter  does 
not  abate  the  former.  Tlie  bill,  as  filed, 
does  not  seek  relief  beyond  tlie  refor- 
mation of  the  policy  of  insurance.  If 
that  is  secured,  the  action  at  law  re- 
mains to  be  heard."  Abraham  v.  North 
German  Fire  Ins.  Co.,  37  Fed.  731,  3 
L.  R.  A.   18S'. 

45.  See  supra,  II,  D,  note  22. 

46.  Where  the  beneficiary  of  a  life 
insurance  policy  and  tlie  insurance 
company  acting  on  tlie  supposition  that 
the  insured  was  alive  agreed  to  ex- 
change the  policy  for  a  paid  up  policy 
in  a  smaller  amount  in  order  to  re- 
lieve the  beneficiary  from  further  pay- 
ment of  premiums  and  it  appeared  that 
the  insured  at  the  time  of  the  exchange 
■was  dead,  equity  will  relieve  the  bene- 
ficiary from  a  transaction  which  took 
place  under  a  mutual  mistake  of  fact 
and  order  a  reinstatement  of  the  orig- 
inal  policy.     Riege!  v.  American   Life 


Ins.  Co.,  153  Pa.  134,  25  Atl.  1070,  19 
L.  R.  A.  166. 

47.  Whitehead  r.  New  York  Life 
Ins.  Co.,  102  N.  Y.  143,  6  N.  E.  267, 
55  Am.  Rep.  787;  Manhattan  Life  Ins. 
Co.  r.  Smith,  44  Ohio  St.  156,  5  N.  E. 
417,  58  Am.  Rep.  SOO. 

[a]  The  beneficiary  of  a  policy  sur- 
rendered to  the  insurance  company  by 
the  insureil  without  his  consent  may 
maintain  an  action  to  procure  the 
restoration  of  the  policy.  Stilwell  v. 
Mutual  Life  Ins.  Co.,  72  N.  Y.  385. 

[bj  But  where  the  insurance  com- 
])any  had  no  knowledge  of  the  fact 
that  the  insured  acted  beyond  his 
authority  and  without  consent  of  the 
beneficiary,  equity  will  not  interfere 
to  revive  a  surrendered  policy.  Leon- 
hard  r.  Provident  Sav.  Life  Assur.  Soc, 
130  Fed.  287,  64  C.  C.  A.  533.  See  also 
Schneider  v.  United  States  Life  Ins. 
Co.,  123  N.  Y.  109,  25  N.  E.  321,  20 
Am.   St.   Rep.  727. 

48.  Conn.— Day  r.  Conn.  General 
Life  Ins.  Co.,  45  Conn.  480,  498,  29 
Am.  Rep.  693.  La. — Elgutter  v.  Mutual 
Res.  Fund  Life  Assn.,  52  La.  Ann.  1733, 
28  So.  2S9.  Mich.— Heinlein  v.  Im- 
perial Life  Ins.  Co.,  101  Mich.  250, 
59  N.  W.  615,  45  Am.  St.  Rep.  409, 
25  L.  R.  A.  627;  Tabor  v.  Michigan 
Mut.  Life  Ins.  Co.,  44  Mich.  324,  6  N. 
W.  830.  N.  Y.— Mever  v.  Knicker- 
bocker Life  Ins.  Co.,  73  N.  Y.  516,  29 
Am.  Rep.  200;  Cohen  v.  New  York  Mut. 
Life  Ins.  Co.,  50  N.  Y.  610,  10  Am. 
Rep.  522;  Mansbach  v.  Metropolitan 
Life  Ins.  Co.,  17  Hun  340;  Mincho  V. 
Bankers'  Life  Ins.  Co.,  129  App.  Div. 
332,  113  N.  Y.  Supp.  346.  Ohio.— Union 
Central  Life  Ins.  Co.  v.  Poettker,  5 
Ohio  Dec.   (Reprint)   263. 

49.  Mever  v.  Knickerbocker  Life 
Ins.  Co.,  73  N.  Y.  516,  29  Am.  Rep. 
200;  Hayner  v.  American  Popular  Life 
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as  a  repudiation  of  the  contract  of  insurance  and  recover  his  dam- 
age for  breach  of  such  contract.^"  Upon  wrongful  cancellation  of  a 
policy  the  premiums  paid  thereon  may  be  recovered  by  action  for 


Ins.  Co.,  69  N.  Y.  43.5;  Kelly  v.  Se- 
curity Mut.  Life  Ins.  Co.,  106  App. 
Div.  352,  94  N.  Y.  Supp.  601;  Insur- 
ance Co.  v.  Tulli.lge,  .39  Ohio  St.  240. 

[aj  The  contract  of  insurance  being 
a  peculiar  one  it  is  essential  that  the 
parties  should  know  their  rights  there- 
under and  whore  their  present  rights 
under  such  contract  are  denied,  a 
proper  case  is  made  out  for  the  exer- 
cise of  the  equitable  powers  of  the 
court.  Mausbach  r.  Metropolitan  Life 
Ins.  Co.,  53  How.  Pr.   (X.  Y.)  496. 

[b]  In  such  suit  the  insured  may 
elect  whether  he  desires  the  contract 
specifically  performed  or  wholly  re- 
scinded. Union  Central  Life  Ins.  Co. 
V.  Pottker,  33  Ohio  St.  439,  31  Am. 
Eep.  5."5. 

50.     U.    S. — ^Michaclsen     r.     Securitv 
Mut.  Life  Ins.  Co.,  ir.4  Fed.  356,  S3  0. 
C.   A.   334.     Ga.— Alabama    Gold    Life 
Ins.   Co.   r.   Garinany,   74   Ga.  51.     Ind. 
Metropolitan    Life    Ins.   Co.    r.    MoCor- 
mick,  19  Ind.  Ai>p.  49,  49  N.  E.  44,  65 
Am.  St.  Eep.  392.     Mo.— Smith  r.  Char- 
ter Oak  Life  Ins.  Co.,  64  Mo.  330;  Jkli- 
Kee   r.   Phoenix   Ins.  Co.,   28   Mo.   383, 
75    Am.    Dec.    129;    Suess    r.     Imperial 
Life   Ins.   Co.,   64   Mo.   App.   1.     N.  Y. 
Speer  v.  Phoenix  ^Iwt.  Life  Ins.  Co.,  3() 
Hun    322.     N.   C— Smallwood    r.    Life 
Ins.   Co.,  133   N.   C.    15,   45   S.   E.   519; 
Gwaltney  r.  Provident  Sav.  Life  Assur. 
Soc,  132  N.  C.  925,  44  S.  E.  659.    Ohio. 
Union  Central  Life  Ins.  Co.  v.  Poettkor, 
5     Ohio     Dee.     (Reprint)     263.       Tex. 
American  Nat.  Ins.  Co.  r.  Wilson  (Tex. 
Civ.    App.),    176    S.    W.    623;     Supreme 
Lodge   Knights   of   Pvthias     r.     Neelev 
(Tex.  Civ.  App.),  135  S.  W.  1016.    Va. 
Clenimitt    r.    Now   York   Life    Ins.    Co., 
76  Va.  355.    W.  Va.— McCall  r.  Phoenix 
Mut.   Life   Ins.   Co.,   9   W.   Ya.    237,   27 
Am.  Eop.  558.     Wis. — Merrick  r.  North- 
western   Nat.    Life    Ins.    Co.,    124    Wis. 
221,  102  N.  W.  593,  109  Am.  St.  Eep. 
931. 

[a]  Upon  refusal  of  the  insurance 
company  to  receive  premiums  the  in- 
sured "may  choose  between  two  reme- 
dies— 1.  He  may  elect  to  consider  the 
policy  at  an  en<l;  in  which  case,  with 
a  declaration  containing  proper  aver- 
ments, he  may  recover  the  equitable 
and  just  value  of  the  policy  ...  Of 
course  such  a  case  should  depend  upon 
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the   question   whether   the   policy    was 
rightfully  declared  forfeited.  If  it  was, 
the   plaintiff  cannot   recover;   if   it   was 
not,   he  will   recover  the  fuU   value  of 
the   policy.     2.   If   he   desires   that    the 
policy  shall  continue,  he  may  institute 
a    proceeding   to    have    it    adjudged    to 
be  in  force,  in  which  case  the  question 
of   forfeiture   may   be   determined.      In 
that  case  the  rights  of  the  parties  will 
be    determined    in    a    reasonable    time, 
the   parties    will    be     relieved     of    sus- 
pense, and  if  it  is  decided  against  the 
forfeiture   both  parties  will   have  what 
they    originally    contracte<l     for.       Per- 
haps   a    third    course    is    open    to    him, 
and    that    is,    to    tender    the    premium, 
and,   if   refused,   wait   until   the   policy 
by    its    terms    becomes     payable,     and 
then    test    the    forfeiture    in    a    proper 
action  on  the  policy.   .    .    .   He  did  not 
wait  for  the  policy  to  become  a  claim, 
he  did  not  resort  to  a  court  of  equity 
to  have  the  i)oli<y  established,  and  he 
did    not    elect    to    consider    the    policy 
at  an  end.     But   he  brought  a  suit  on 
an  alleged   implied   promise,  and   seeks 
to  recover  the  full  amount- of  the  pre- 
miums  paid   with   interest,   leaving   the 
question    of   the     defendants'     liability 
on  the  express  promise  contained  in  the 
|>olicy    an    open    one.      This    we    think 
cannot  be  done."     Dav  r.  Connecticut 
Ocneral  Life  Ins.  Co.,  45  Conn.  480,  29 
Am.    Rep.    693.     But    see    Kelly    i'.    Se- 
curity   Mut.    Life    Ins.    Co.,    186    N.   Y. 
16,    78    N.    E.    584,    holding    that    upon 
dotdaring    a    mutual    benefit    certificate 
forfeited   the   insured   cannot   maintain 
an    action   for   ilamage.s,   but    must   sue 
in  equity  to  compel  recognition  of  the 
contract  as  an   anticipated   breach  can- 
not  bo  the   basis   of  an   action   at   law. 
See    also    Robinson    r.    Mutual    Reserve 
Life   Ins.   Co.,   I.s2   Fed.   850. 

[b]  Wagering  Contract. — Where  a 
policy  of  life  insurance  is  issued  to 
one  who  has  no  insurable  interest  in 
the  life  of  the  person  named  in  the 
policy  no  action  for  the  recovery  of 
the  premium  thereon  can  be  main- 
tained, the  policy  being  a  wagering 
contract  and  against  public  policy. 
Little  r.  Arkansas  Nat.  Bank,  105  Ark. 
281,  152  S.  W.  281.  See  also  Security 
Mut.  Life  Ins.  Co.  r.  Little  (Ark.),  178 
S.  W.  418. 
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money  had  and  received.^^  The  action  for  the  return  of  premiums 
should  be  brought  by  the  party  who  paid  the  premiums  on  the  policy.^- 
A  complaint  in  such  action  which  attempts  to  set  forth  the  facts  should 
show  the  terms  of  the  contract,  performance  on  the  part  of  the  plaintiff 
and  a  failure  or  refusal  to  perform  on  the  part  of  the  insurance  com- 
pany constituting  a  breach  of  the  contract.^^ 

I.  Mandamus  will  lie  to  compel  a  nuitual  insurance  company  to 
accept  the  premiums  tendered  and  to  restore  the  insured,  who  has  com- 
plied with  all  the  rules  of  the  company,  to  his  rights  as  a  member.^* 
]\Iandamus,  however,  is  not  the  proper  remedy  where  the  insured,  by 
the  terms  of  a  mutual  benefit  certificate,  in  case  of  failure  to  pay 
premiums,  is  entitled  to  reinstatement  under  certain  conditions  only, 
but  a  suit  in  equity  should  be  brought  to  compel  the  insurer  to  reinstate 
plaintiff  upon  performance  of  the  stipulated  conditions.^^ 


51.  Ind. — Continental  Life  Ins.  Co. 
f.  Houser,  111  Ind.  2GG,  12  N".  E.  479. 
N.  Y. — Fulton  V.  Metropolitan  Life  Ins. 
Co.,  21  N.  Y.  Supp.  470.  N.  C— Burrus 
f.  Life  Ins.  Co.  of  Va.,  124  N.  C.  9, 
32  S.  E.  32,3.  Pa.— American  Life  Ins. 
Co.  r.  McAden,  109  Pa.  399.  W.  Va. 
Abell  V.  Penn  ISIut.  Life  Ins.  Co.,  IS 
W.  Va.  400;  MfCall  v.  Phoenix  Mut. 
Life  Ins.  Co.,  9  W.  Va.  237,  27  Am. 
Rep.  558.  Wyo. — Summers  v.  New 
York  Mut.  Life  Ins.  Co.,  12  Wyo.  369, 
75  Pac.  937,  109  Am.  St.  Eep.  992,  60 
L.   R.   A.   812. 

[a]  Where  a  life  insurance  com- 
pany transfers  all  its  assets  to  another 
company  and  ceases  to  transact  busi- 
ness a  policyholder  by  an  action  for 
money  had  and  received  may  recover 
the  premiums  paid  by  him  on  the 
policy.  Meade  v.  St.  Louis  Mut.  Life 
Ins.  Co.,  51  How.  Pr.  (N.  Y.)  1. 

52.  Trabandt  r.  Conn.  Mut.  Life  Ins. 
Co.,  131  Mass.  167;  North  American 
Life  Ins.  Co.  v.  Wilson,  111  Mass.  542. 

[a]  Where  a  wife  insures  her  hus- 
band's life  without  his  knowledge  or 
consent  and  pays  the  premiums  out  of 
moneys  furnished  by  the  husband  for 
household  expenses,  the  latter  may 
upon  discovery  of  the  fact  maintain 
an  action  for  the  recovery  of  the 
moneys  paid  by  his  wife  as  premiums. 
^Metropolitan  Life  Ins.  Co.  v.  Smith,  22 
Ky.  L.  Eep.  868,  59  S.  W.  24;  Metro- 
politan Life  Ins.  Co.  v.  Trende,  21  Ky. 
L.  Rep.  909,  53  S.  W.  412. 

[b]  Beneficiary. — A  beneficiary  has 
no  such  interest  in  the  policy  as  will 
entitle  him  to  recover  damages  for 
breach  of  contract  or  the  premiums 
paid  by  the  insured  upon  a  wrongful 
cancellation  of   the  policy.     Slocum  v. 


Northwestern  Nat.  Life  Ins.  Co.,  135 
Wis.  288,  115  N.  W.  796,  128  Am.  St. 
Eep.  1028,  14  L.  R.  A.  (N.  S.)  1110. 
See  also.  Knights  Templar  Indemnity 
Co.  r.  Gravett,  49  111.  App.  252. 

[cj  But  where  an  insurance  com- 
pany wrongfully  declares  a  policy  for- 
feited, the  wife  of  the  insured  to 
whom  the  insurance  is  made  payable 
is  the  proper  party  plaintiff  in  an  ac- 
tion to  recover  damages  for  such 
wrongful  cancellation  of  the  policy  and 
neither  the  husband  nor  his  heirs  are 
necessary  parties  to  the  action.  Mer- 
rick v.  Northwestern  Nat.  Life  Ins. 
Co.,  124  Wis.  221,  102  N.  W.  593,  109 
Am.  St.  Rep.  931.  See  also  Brooklyn 
Life  Ins.  Co.  v.  Week,  9  111.  App.  358. 

53.  Continental  Life  Ins.  Co.  v. 
Houser,  89  Ind.  258. 

[a]  The  complaint  in  such  action 
must  show  that  the  cancellation  was 
wrongful.  Green  v.  Hartford  Life  Ins. 
Co.,  139  N.  C.  309,  51  S.  E.  887,  1  L. 
R.   A.    (N.    S.)    623. 

[b]  Where  an  action  is  brought  by 
the  insured  for  the  recovery  of  pre- 
miums on  the  ground  that  the  insured 
consolidated  with  another  insurance 
company  the  complaint  must  affirm- 
atively show  facts  justifying  the  an- 
ticipation of  the  insured  that  the  con- 
tract will  not  be  performed  by  the  in- 
surer. Providence  Sav.  Life  Assur.  Soc. 
V.  Ellinger  (Tex.  Civ.  App.),  164  S.  W. 
1024. 

54.  People  ex  rel.  McPherson  v. 
Western  Life  Indemnity  Co.,  181  HI. 
App.  116;  O'Reily  v.  Mutual  Life  Ins. 
Co.,  2  Abb.  Pr.  N.  S.   (N.  Y.)   167. 

55.  Bradbury  v.  Mutual  Res.  Fund 
Life  Assn.,  53  N.  J.  Eq.  306,  31  Atl. 
775. 
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J.  Conversion  of  Policy.  —  "Where  the  insurer  obtains  possession 
of  the  policy  and  unlawfully  refuses  to  return  it,  an  action  for  con- 
version may  be  maintained.^'* 

III.  PARTIES.  —  A.  Plaintiff.  —  1.  Party  to  the  Contract. 
In  some  jurisdictions  an  action  on  a  policy  may  be  brought  by  the 
party  with  whom  the  contract  of  insurance  was  made,  although  the 
policy  was  issued  to  him  for  the  benefit  of  another."  Accordingly,  a 
part  owner  of  the  insured  property,^**  or  an  agent  of  the  owner  may 
sue  on  the  policy  in  his  own  name.^° 

2.  Real  Party  in  Interest.  —  Where  the  statute  requires  every 
action  to  be  prosecuted  in  the  name  of  the  real  party  in  interest,  an 
action  on  a  policy  is  properly  l)rought  by  the  person  beneficially 
interested.*'^    Hence,  the  beneficiary  named  in  an  insurance  policy  may 


56.  Mutual  Life  Ins.  Co.  v.  Allen, 
212  111.  1.34,  72  N.  E.  200;  Fraternal 
Army  of  America  v.  Evans,  114  111. 
App.  578;  Toplitz  r.  Bauer,  161  N.  Y. 
325,  55   N.   E.   1059. 

37.  U.  S.— California,  etc.  Co.  v. 
Union,  etc.  Co.,  1.3.3  U.  S.  387.  33  L.  ed. 
730;  Queen  Ins.  Co.  v.  Union  Bank  & 
T.  Co.,  Ill  Fed.  697,  49  C.  C.  A.  555. 
Ga.— Traders'  Ins.  Co.  r.  Mann,  IIS  Ga. 
381,  45  S.  E.  426.  111.— riioeni.x  Ins. 
Co.  r.  Mitchell,  67  111.  43.  La. -Lane 
r.  Sun  Mut.  Ins.  Co.,  35  La.  Ann.  224. 
Mass.— Ward  v.  Wood,  13  Mass.  539; 
Carroll  v.  Boston  M.  Ins.  Co.,  8  Mass. 
515.  Mo.— Wise  r.  St.  Louis  Marine 
Ins.  Co.,  23  Mo.  80;  Branipan  r.  Jeffer- 
son Mut.  Fire  Ins.  Co.,  102  Mo.  App. 
70,  76  S.  W.  643.  N.  H.— Folsom  r. 
Orient  F.  Ins.  Co.,  59  N.  H.  54;  C.ood- 
all  V.  New  England,  etc.  Ins.  Co.,  25 
N.  H.  169.  N.  Y.— Sturm  r.  Atlantic 
M.  Ins.  Co.,  63  N.  Y.  77.  Vt.— Powers 
r.  New  England  Fire  Ins.  Co.,  69  Vt. 
494,  38  Atl.  148.  W.  Va.— Murdock  r. 
Franklin  Ins.  Co..  33  W.  Va.  407,  10 
S.  E.  777,  7  L.  R.  A.  572. 

[a]  The  party  with  whom  the  con- 
tract of  insurance  was  made  has  the 
right  to  sue,  notwithstanding  the  fact 
that  the  policy  upon  its  face  shows 
that  it  was  issued  for  the  use  of  an- 
other person.  Schilanskv  r.  Merchants, 
etc.  F.  Ins.  Co.,  4  Benne.  (Del.)  293, 
55  Atl.  1014. 

[b]  Where  the  distinction  lietwoon 
sealed  and  unsealed  instruments  still 
prevails,  actions  on  policies  under  seal 
must  be  brought  in  the  name  of  the 
covenantee.  American  Ins.  Co.  r.  Ins- 
ley,  7  Fa.  223,  47  Am.  Dec.  509. 

In  whose  name  actions  on  contract 
may  or  must  bo  brought,  see  generally 
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11  Standard  Proc.  958,  et  seq;  and  the 
title  "Parties." 

38.  U.  S.  — Rowland  v.  Marine  Ins. 
Co.,  2  Cranrh  474,  12  Fed.  Cas.  No. 
6,798;  Steamship  Samana  Co.  v.  Hall, 
55  Fed.  663.  N.  Y.^Jolumbian  Ins. 
Co.  r.  Black,  18  Johns.  149.  Ohio. 
Knight  r.  Eureka  F.  &  M.  Ins.  Co.,  26 
Ohio  St.  664,  20  Am.  Rep.  778.  Pa. 
American  Ins.  Co.  f.  Insley,  7  Pa.  223, 
47   Am.   Doc.   509. 

fa]  Where  one  insures  a  vessel  to 
cover  his  interest  as  well  as  that  of 
a  co-owner,  the  insured  may  sue  in  his 
own  name  for  the  benefit  of  both. 
Walsh  r.  Washington  Ins.,  Co.,  32  N. 
Y.  427. 

39.  Gardner  r.  Bedford  Ins.  Co.,  17 
^^ass.  613;  Barnes  t".  Union  M.  F.  Ins. 
Co.,  45  X.  II.  21, 

[a]  But  if  before  the  commence- 
ment of  the  action  the  agency  is  re- 
voked, the  agent,  to  whom  the  policy 
was  issued,  cannot  maintain  an  action 
thereon.  Reed  f.  Pacific  Ins.  Co.,  42 
Mass.  166. 

[b]  Where  the  application  for  in- 
surance was  ma'le  by,  and  the  policy 
issued  to  plaintiff's  husband  without 
any  indication  of  his  agency,  no  ac- 
tion can  be  maintained  thereon  by 
plaintiff  although  she  was  the  owner 
of  the  insured  property,  and  the  hus- 
band acted  as  her  agent.  Zimmerman 
r.  Farmers'  Ins.  Co.,  76  Iowa  352,  41 
N.  W.  .39. 

40.  Ala,  — Capital  City  Ins.  Co.  v. 
Jones,  12S  Ala.  361,  30  So.  674,  86 
Am.  St.  Rep.  152.  Ga.— Traders'  Ins. 
Co.  f.  Mann.  118  Ga.  3S1.  45  S.  E.  426. 
m.— Traders'  Ins.  Co.  f.  Pacaud  &  Co., 
51  111.  App.  2.52;  New  Orleans  Ins.  Co. 
r.  Spruanco,  18  111.  App.  576.  Ind. 
New  Amsterdam  Cas.  Co.  v.  New  Pales- 


INSURANCE 


19 


sue  and  recover  thereon  in  his  own  name,*^  the  clause  in  the  policy 
which  makes  the  policy  payable  to  him,  being  equivalent  to  a  promise 
to  pay  to  him  the  amount  due  on  the  policy.*^  So,  too,  an  action  on 
a  policy  issued  for  the  benefit  "of  whom  it  may  concern,"  may  be 
brought  by  the  party  for  whose  benefit  the  insurance  was  effected, 
although  he  is  not  specifically  named  in  the  policy.*^  Where  a  policy 
is  made  payable  to  a  third  person  as  his  interest  may  appear,  such 
person   may  maintain   an   action  upon   the   policy  in   case   of  loss/* 


tine  Bank  (Ind.  App.),  107  N.  E.  554. 
la. — Benesh  v.  Mill  Owners'  Mut.  Fire 
Ins.  Co.,  103  Iowa  465.  72  N.  W.  674; 
Bartlett  v.  Iowa,  etc.  Ins.  Co.,  77  Iowa 
86,  41  N.  W.  579.  Kan.— German  Fire 
Ins.  Co.  V.  Thompson,  43  Kan.  567,  23 
Pac.  608.  La.— Gordon  v.  Wright,  29 
La.  Ann.  812;  Ballard  r.  Merchants' 
Ins.  Co.,  9  La.  258,  29  Am.  Dec.  444. 
Mass.— Rider  r.  Ocean  Ins.  Co.,  20  Pick. 
259.  Mich.— Eichelieu  &  O.  N.  Co.  r. 
Thames,  etc.  Co.,  58  Mich.  132,  24  N. 
W.  547.  Minn.- Newman  r.  Spring- 
field, etc.  Ins.  Co.,  17  Minn.  98.  Mo. 
Platho  V.  Merchants'  &  M.  Ins.  Co., 
38  Mo.  248.  N.  J.— State  Ins.  Co.  v. 
Maackens,  38  N.  J.  L.  564.  N.  Y. 
Pitney  v.  Glens  Falls  Ins.  Co.,  65  N. 
Y.  6;  Czerweny  r.  National  F.  Ins.  Co., 
139  N,  Y.  Supp.  345.  Ohio. — Phoenix 
Ins.  Co.  V.  Carnahan,  63  Ohio  St.  258, 
58  N.  E.  805.  Pa.— Zehring's  Estate, 
4  Pa.  Super.  243.  Tex.— Allison  v. 
Phoenix  Ins.  Co.,  87  Tex.  593,  30  S.  W. 
547;  German  Fire  Ins.  Co.,  etc.  v. 
Gibbs  &  Co.,  42  Tex.  Civ.  App.  407, 
92  S.  W.  1068,  96  S.  W.  760.  W.  Va. 
Eitchie  Co.  Bank  v.  Fireman's  Ins.  Co., 
55  W.  Va.  261,  47  S.  E.  94. 

[a]  The  holders  of  a  policy,  given 
to  them  as  collateral  security  for  an 
indebtedness  largely  in  excess  of  the 
face  of  the  policy,  can  sue  and  recover 
for  the  loss.  German  Fire  Ins.  Co.  t". 
Gibbs  &  Co.,  42  Tex.  Civ.  App.  407, 
92  S.  W.  1068,  96  S.  W.  760. 

Suit  by  Mortgagee. — See  infra,  III, 
A,  4. 

41.  lU.— Westchester  F.  Co.  v.  Fos- 
ter, 90  111.  121.  Me. — Martin  v.  Aetna 
L.  Ins.  Co.,  73  Me.  25.  Md.— Mut. 
Life  Ins.  Co.  r.  Stibbe,  46  Md.  302. 
Mass.— Timberlake  r.  Supreme  Com- 
manderv,  208  Mass.  411,  94  N.  E.  685, 
36  L.  R.  A.  (N.  S.)  597;  Emerson  r. 
Metropolitan  L.  Ins.  Co.,  185  Mass. 
318,  70  N.  E.  200;  Dean  v.  American 
Legion  of  Honor,  156  Mass.  435,  31 
N.  E.  1.  N.  Y.— Hogle  v.  Guardian  L. 
Ina.  Co.,  4  Abb.  Pr.   (N.  S.)   346.     Pa. 


York  Co.  Mut.  Aid  Assn.  v.  Myers,  11 
W.  N.  C.  541.  E.  L — Munroe  v.  Prov- 
idence P.  F.  R.  Assn.,  19  R.  I.  363,  34 
Atl.  149.  Term.— Donaldson  v.  Sun  Mut. 
Ins.  Co.,  95  Tenn.  280,  32  S.  W.  251. 
Tex.— Pacific  Mut.  L.  Ins.  Co.  v.  Wil- 
liams, 79  Tex.  633,  15  S.  W.  478;  Pied- 
mont &  L.  Life  Ins.  Co.  v.  Ray,  50 
Tex.  511.  W.  Va.— Ritchie  Co.  Bank 
r.  Fireman's  Ins.  Co.,  55  W.  Va.  261, 
47  S.  E.  94. 

42.  State  Ins.  Co.  v.  Maackens,  38 
N.  J.  L.  564;  Donaldson  r.  Sun  Mut. 
Ins.  Co.,  95  Tenn.  280,  32  S.  W.  251. 

43.  U.  S.— Earnmoor  V.  California 
Ins.  Co.,  40  Fed.  847;  Sedman  v.  Enter- 
prise, etc.  Ins.  Co.,  21  Fed.  778.  N.  Y. 
Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend. 
72;  Palmer  r.  Great  Western  Ins.  Co., 
10  Misc.  167,  30  N.  Y.  Supp.  1044. 
Ohio. — Protection  Ins.  Co.  v.  Wilson  & 
Co.,  6  Ohio  St.  553. 

[a]  Even,  in  the  absence  of  a  stat- 
ute, on  common-law  principles,  "suit 
on  a  policy  running  to  nominal  parties, 
for  the  benefit  of  'whom  it  may  con- 
cern' is  properly  instituted  in  the 
name  of  the  parties  intended  to  be  pro- 
tected." Insurance  Co.  of  N.  A.  V. 
Forcheimer  &  Co.,  86  Ala.  541,  5  So. 
870. 

[b]  The  consignee  of  a  cargo,  who 
had  advanced  money  for  its  purchase, 
may  under  such  clause  in  the  policy  sue 
in  his  own  name.  Aldrich  v.  Equitable 
8af.  Ins.  Co.,  1  Woodb.  &  M.  272,  1 
Fed.   Cas.  No.  155. 

[c]  Compare  Sturm  v.  Atlantic,  etc. 
Ins.  Co.,  6  Jones  &  S.  (N.  Y.)  281, 
holding,  that  under  a  clause  of  a  policy 
"on  account  of  whom  it  may  concern" 
the  party,  to  whom  the  policy  was 
issued,  may  bring  an  action  thereon  on 
behalf  of  all  the  owners. 

44.  Pitney  f.  Glens  Falls  Ins.  Co., 
65  N.  Y.  6;  Sullivan  v.  Spring  Gar- 
den Ins.  Co.,  34  App.  Div.  128,  54  N. 
Y.    Supp.    629. 

[a]  Contra. — Upon  a  clause  that 
payment   should   be   made   to    a    third 
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3.  Mortgagor.  —  In.  some  jurisdictions  the  owner  of  property  to 
whom  a  policy  of  insurance  thereon  is  issued  may  maintain  an  action 
although  the  loss  is  made  payable  to  the  mortgagee.^^  An  exception, 
however,  is  made  in  cases  in  which  the  premium  was  paid  by  the 
mortgagee.^"  In  other  jurisdictions  the  mortgagor  may  sue  on  a  policy 
payable  to  the  mortgagee  only  with  the  express  consent  of  the  mort- 
gagee/^ or  it  must  be  alleged  in  the  complaint  that  the  mortgage  debt 


party  as  his  interest  might  appear,  no 
right  of  action  can  arise,  because  it 
is  not  a  stipulation  to  pay  to  such 
party  in  case  of  loss.  Hatch  v.  Metro- 
pole  Ins.  Co.,  11  Fed.  Cas.  No.  6,207a. 

45.  U.  S.— Fricmansdorf  v.  Water- 
town  Ins.  Co.,  1  Fed.  68.  111.— Hart- 
ford F.  Ins.  Co.  V.  Peterson,  209  111. 
112,  70  N.  E.  757.  la.— Smith  v.  Con- 
tinental Ins.  Co.,  108  Iowa  382,  79  N. 
W.  ]26.  Mich.— Hartford  Fire  Ins.  Co. 
V.  Davenport,  37  Mich.  609.  N.  H. 
Bragg  V.  New  England,  etc.  Ins.  Co., 
2.5  N.  H.  289.  N.  J.— Sun  Ins.  Co.  f. 
Greenville  Bldg.  &  L.  Assn.,  58  N.  .1.  L. 
3G7,  33  Atl.  9(;2;  Martin  v.  Franklin 
Fire  Ins.  Co.,  38  N.  J.  L.  140,  20  Am. 
Eep.  372.  Pa. — Ameritan  Ins.  Co.  v.  In- 
sley,  7  Pa.  223,  47  Am.  Dec.  509.  Vt. 
Powers  V.  New  England  Fire  Ins.  Co.. 
69  Vt.  494,  38  Atl.  148.  W.  Va.— Staats 
V.  Georgia  Home  Ins.  Co.,  57  W.  Va. 
571,  50  S.  E.  815. 

fa]  Although  a  policy  is  made  pay- 
able to  a  mortgagee,  as  his  interest 
may  appear,  the  cause  of  action  is  in 
the  insured  alone  and  the  process  must 
run  in  his  name.  Stainer  V.  Eoyal  Ins. 
Co.,  13  Pa.  Super.  25. 

[b]  The  mortgagee  may  sue  on  the 
policy  only  in  the  name  of  the  insured 
for  his  use.  Peterson  r.  Hartford  Fire 
lus.  Co.,  87  111.  App.  567. 

[c]  Where  a  mortgagee  to  whom 
the  policy  was  assigned  with  the  con- 
sent of  the  insurer  waives  his  claim 
under  the  policy,  the  insured  owner 
may  bring  an  action  thereon  in  his 
own  name.  Worlev  r.  State  Ins.  Co., 
91  Iowa  150,  59  N.  W.  16,  51  Am.  St. 
Eep.  334. 

[d]  The  owner  having  paid  the 
premium  is  entitled  to  recover  on  a 
1)olicy  payable  to  the  mortgagee  as  his 
interest  mav  appear.  Minnock  r. 
Eureka  F.  &  M.  Ins.  Co.,  90  Mich.  230, 
51    N.  W.   367. 

[e]  On  a  policy  containing  a  clause: 
"Loss,  if  any,  first  payable  to  the 
mortgagee  or  assigns,  as  his  mortgage 
interest    may    appear,"    it   is    immate- 

Vol.  XIV 


rial,  whether  the  mortgage  debt  is 
greater  or  less  than  the  amount  of  the 
policy.  It  is  clear,  that  in  all  events 
"an  action  for  the  recovery  of  the 
money  in  case  of  loss  must  be  brought 
in  the  name  of  the  insured,  but  that 
the  mortgagee,  in  respect  to  his  in- 
terest, may  be  joined  with  him  as  a 
co-plaintiff."  Williamson  v.  Michigan 
F.  &  M.  Ins.  Co.,  86  Wis.  393,  57  N. 
\V.  46,  39   Am.  St.   Eop.  906. 

ff]  Although  a  policy  is  made  pay- 
able, in  case  of  loss,  to  the  mortgagee, 
to  the  extent  of  the  mortgage  debt, 
an  action  thereon  is  properly  brought 
in  the  name  of  the  insured  for  the 
whole  loss.  Perry  r.  DwollingHouse 
Ins.  Co..  67  N.  H.  291,  33  Atl.  731,  68 
Am.   St.   Bcp.   668. 

[g]  A  clause  in  a  policy  making 
a  loss  payable  to  the  mortgagee, 
not  absolutely,  but  "to  the  ex- 
tent of  his  mortgage  interest"  is  a 
mere  appointment  in  reference  to  a 
]>art  of  the  money,  and  the  mortgagee 
cannot  maintain  an  action  on  the  policy 
in  his  own  name,  even  though  the 
partial  lo.«s  does  not  exceed  the  amount 
due  on  the  mortgage.  Fire  Ins.  Cos. 
r.  Folrath,  77  Ala.  194,  54  Am.  Eep. 
oS. 

46.  ni.— Westchester  F.  Ins.  Co.  r. 
Foster,  90  HI.  121.  Mich.— Aurora,  etc. 
Ins.  Co.  r.  Hopkins  Mfg.  Co.,  11  N.  W. 
846.  N.  H.— Chamberlain  r.  N.  H.  Fire 
Ins.  Co.,  5-^  N.  H.  249.  N.  Y.— Weed 
r.  Hamburg-Bremen  Fire  Ins.  Co..  133 
N.  Y.  394,  31  N.  E.  231.  Pa.— Carnes 
V.  Farmers'  Ins.  Co.,  20  Pa.  Super. 
634. 

[al  Where  a  creditor  has  taken  out 
a  policy  in  his  name  and  holds  a  bill 
of  sale  from  the  debtor  as  security, 
he  may  sue  in  his  own  name  for  the 
full  amount  of  insurance,  although  it 
is  in  excess  of  the  debt.  Wheaton  r. 
Liverpool,  etc.  Ins.  Co.,  20  S.  D.  62,  104 
N.  W,  S50. 

47.  Ark. — Burlington  Ins.  Co.  r.  Low- 
erv,  61  Ark.  108.  32  S.  W.  383,  54  Am. 
St.  Eep.  196.     Kan.— Westchester  Fire 
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has  been  extinguished  prior  to  the  commencement  of  the  action.^^ 
4.  Mortgagee.  —  In  jurisdictions  in  which  actions  must  be  brought 
in  the  name  of  the  real  party  in  interest,  only  the  mortgagee  may 
sue  on  a  loss  under  a  policy,  payable  to  him  as  his  interest  may  ap- 
pear, when  the  amount  of  the  debt  exceeds  or  equals  the  sum  due  on 
the  policy.*^     But  an  action  may  be  brought  by  the  mortgagor^"  or 


Ins.  Co.  V.  Coverdale,  48  Kan.  446,  29 
Pac.  682.  La.— Lane  v.  Sun  Mut.  Ins. 
Co.,  35  La.  Ann.  224.  Me.— Patterson 
V.  Triumph  Ins.  Co.,  64  Me.  500.  Md. 
Coates  V.  Pennsylvania  F.  Ins.  Co.,  58 
Md.  172,  42  Am.  Rep.  327.  Mass. 
Turner  v.  Quiney  M.  F.  Ins.  Co.,  109 
Mass.  568;  Jackson  v.  Farmers'  Mut. 
F.  Ins.  Co.,  5  Gray  52. 

[a]  "Where  a  policy  of  insurance  is 
issued  to  one  party  and  the  loss  is 
payable  to  another,  who  holds  a  mort- 
gage on  the  property,  the  party  to 
whom  the  policy  was  issued,  cannot 
alone  and  without  authorization  from 
the  mortgagee  maintain  a  suit  to  re- 
cover the  loss.  Lane  v.  Sun  Mut.  Ins. 
Co.,   35   La.   Ann.   224. 

[b]  Mortgagors  "who  have  caused 
the  mortgaged  property  to  be  insured 
in  their  own  names  by  a  policy  mak- 
ing the  amount  insured  paj'able  to  ih" 
mortgagee  in  case  of  loss  may,  witli 
the  assent  of  the  mortgagee,  sustain 
an  action  in  their  own  names  upon  the 
policy."  Patterson  v.  Triumph  Ins. 
Co.,  64  Me.  500. 

48.  Ark. — Burlington  Ins.  Co.  v. 
Lowery,  61  Ark.  108,  32  S.  W.  383,  54 
Am.  St.  Eep.  196.  Kan.— Westchester 
Fire  Ins.  Co.  r.  Coverdale,  48  Kan. 
446,  29  Pac.  682.  Miss.— Scottish  Union 
&  Nat.  Ins.  Co.  v.  Enslie,  78  Miss.  157, 
28  So.  822. 

[a]  Where  it  does  not  appear  that 
the  mortgage  debt  has  been  paid,  the 
mortgagee  must  be  made  a  party  to 
the  action.  Ennis  V.  Harmony  F.  Ins. 
Co.,  3  Bosw.   (N.  Y.)   516. 

49.  Ala.— Capital  Citv  Ins.  Co.  v. 
Jones,  128  Ala.  361,  30  So.  674,  86  Am. 
St.  Rep.  152.  Ga.— Trust  Co.  of  Ga. 
V.  Scottish  Union  &  Nat.  Ins.  Co.,  119 
Ga.  672,  46  S.  E.  855.  Ind.— Frank- 
lin Ins.  Co.  V.  Wolff,  23  Ind.  App. 
549,  54  N.  E.  772.  Me.— Motley  v. 
Manufacturers'  Ins.  Co.,  29  Me.  337, 
50  Am.  Dec.  591.  Mass. — Palmer  Sav. 
Bjink  r.  Insurance  Co.  of  North  Amer- 
ica, 166  Mass.  ]89,  44  N.  E.  211,  55 
Am.  St.  Rep.  387,  32  L.  R.  A.  615. 
Minn. — Maxey  v.  New  Hampshire  F. 
Ins.  Co.,  54  Minn.  272,  55  N.  W.  1130, 


40  Am.  St.  Rep.  325;  Newman  t\  Spring- 
field-, etc.  Ins.  Co.,  17  Minn.  98.  Miss. 
Lowry  v.  Insurance  Co.  of  North 
America,  75  Miss.  43,  21  So.  664,  65 
Am.  St.  Rep.  587.  ?.7  L.  R.'  A.  779. 
Mo.— Berthold  V.  Clav  F.  &  M.  Ins. 
Co.,  2  Mo.  App.  311.  N.  Y.— Rogers 
r.  Traders'  I-ns.  Co.,  6  Paige  Ch.  583. 
N,  D. — Travelers'  Ins.  Co.  v.  Califor- 
nia Ins.  Co.,  1  N.  D.  151,  45  N.  W. 
703,  8  L.  r;  a.  769.  Utah.-Peck  v. 
Girard  F.  &  M.  Ins.  Co.,  16  Utah  121, 
51  Pac.  255,  67  Am.  St.  Repi  600.  Va. 
Tillev  V.  Connecticut  F.  Ins.  Co.,  86  Va. 
811,  11  S.  E.  120.  W.  Va.— Ritchie  Co. 
Bank  v.  Firemen's  Ins.  Co.,  55  W.  Va. 
261,  47  S.  E.  94.  Wis.— Hammel  v. 
Queen  Ins.  Co.,  50  Wis.  240,  6  N.  W. 
S05. 

[a]  It  is  immaterial  that  the  entry 
on  the  policy  making  the  loss,  if  any, 
payable  to  the  mortgagee,  was  not 
made  simultaneously  with  the  issuance 
of  the  pplicy,  and  that  the  mortgagee 
+s-  not  specifically  named  therein. 
Farmers'  Fire  Ins.  Co.  v.  Baker,  94 
Md.  545,  51  Atl.  184. 

[b]  It  is  not  necessary  to  aver,  in 
express  terms,  that  the  plaintiff  sues 
as  a  mortgagee,  but  it  is  sufficient  if 
that  may  be  inferred  from  the  allega- 
tions of  the  complaint.  Bartlett  v. 
Iowa  State  Ins.  Co.,  77  Iowa  86,  41 
N.  W.  579. 

[c]  But  it  must  appear  from  the 
complaint  that  the  mortgagee  at  the 
time  of  the  loss  had  an  interest  in 
the  insured  property.  Chrisman  v. 
State  Ins.  Co.,  16  Ore.  283,  18  Pac. 
466. 

[d]  An  averment  in  a  complaint 
by  a  mortgagee,  to  the  effect  that  the 
mortgage  debt  is  still  unpaid  and  ex- 
ceeds the  amount  of  insurance,  suffi- 
ciently shows  that  the  plaintiff  is  the 
proper  party  in  interest.  Hammel  v. 
Queen  Ins.  Co.,  50  Wis.  240,  6  N.  W. 
805. 

50.  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Cargill  (Okla.),  145  Pac.  1134;  Car- 
berry  V.  German  Ins.  Co.,  86  Wis.  323, 
56  N.  W.  920.  As  to  necessity  of 
joining  mortgagee,  see  infra,  III,  A,  7. 
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the  mortgagee,"  or  by  both  jointly,^^  where  the  interest  of  the  mortgagee 
in  the  policy  is  but  partial. 

5.  Assignee.  —  In  some  jurisdictions  an  assignment  of  a  contract 
of  insurance  does  not  give  to  the  assignee  the  right  to  sue  on  the  policy 
in  his  own  name,  unless  the  insurer  assented  to  such  assigmuent,^^ 


[a]  In  such  ease  either  the  mort- 
gagor or  the  mortgagee  could  prose- 
cute the  action  and  a  recovery  by 
either  or  both  would  bar  any  further 
action  on  the  policy.  Anthony  v.  Gei- 
man  Am.   Ins.   Co.,  48   Mo.  App.   65. 

[b]  The  mortgagor  may  sue  on  the 
policy,  even  though  it  was  procured  by 
the  mortgagee  for  the  benefit  of  the 
mortgagor  with  the  understanding, 
that  in  case  of  loss  the  mortgage  debt 
should  be  paid  from  the  indemnity. 
Aetna  Ins.  Co.   v.  Baker,  71  Ind.  102. 

51.  U.  S.— The  Grand  Republic,  10 
Fed.  398.  Conn.— Meriden  Sav.  Bank 
V.  Home  Mut.  F.  Ins.  Co.,  50  Conn. 
396.  111.— Hartford  F.  Ins.  Co.  v.  01- 
cott,  97  111.  439.  la.— Bartlett  V.  Iowa 
State  Ins.  Co.,  77  Iowa  86,  41  N.  W. 
579.  Kan. — Westchester  F.  Ins.  Co.  v. 
Coverdale,  48  Kan.  446,  29  Pac.  682. 
Mass.— Palmer  Sav.  Bank  v.  Insurance 
Co.  of  North  America,  166  Mass.  189, 
44  N.  E.  211,  55  Am.  St.  Eep.  387,  32 
L.  R.  A.  615.  N.  D.— Travelers'  Ins. 
Co.  V.  California  Ins.  Co.,  1  X.  D. 
151,  45  N.  W.  703,  8  L.  E.  A. 
769.  Pa.— Ebensburg  B.  &  L.  Assn. 
V.  Westchester  Fire  Ins.  Co.,  28 
Pa.  Super.  341.  E.  I. — Smith  v.  Union 
Ins.  Co.,  25  R.  I.  260,  55  Atl.  715,  105 
Am.  St.  Rep.  882. 

As  to  necessity  of  joining  mortgagor, 
see  infra,  III,  A,  7. 

[a]  The  mortgagee  may  sue  in  his 
own  name  on  the  policy  to  the  extent 
of  the  mortgage  debt.  Georgia  Home 
Ins.  Co.  V.  Leaverton  (Tex.  Civ.  App.), 
33  S.  W.  579. 

52.  U.  S.-The  Grand  Republic,  10 
Fed.  398.  Ind.— Home  Ins.  Co.  v.  Gil- 
man,  112  Ind.  7,  13  N.  E.  118.  La. 
McClelland  r.  Greenwich  Ins.  Co.,  107 
La.  124,  31  So.  691.  Mo.— Farmers' 
Bank  v.  Manchester  Assur.  Co.,  106  Mo. 
App.  114,  80  S.  W.  299;  Branigan  r. 
Jefferson  Mut.  Fire  Ins.  Co.,  102  Mo 
App.  70,  76  S.  W.  643.  N.  Y.— Winne 
V.  Niagara  F.  Ins.  Co.,  91  N.  Y.  185. 
Tex.— Georgia  Home  Ins.  Co.  v.  Leaver- 
ton  (Tex.  Civ.  App.),  33  S.  W.  579. 
Vt.— Williams  Mfg.  Co.  v.  Insurance 
Co.,    85    Vt.    282,    81    Atl.    916.       Wis. 
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Great  Western,  etc.  Co.  v.  Aetna  Ins. 
Co.,   40    Wis.   373. 

As  to  joinder  of  parties,  see  infra, 
III,   A,   7;   III,  B. 

[a]  A  mortgagor  and  mortgagee  to 
whom  the  loss  is  made  payable  as  his 
interest  may  appear,  cannot  recover 
separately  the  respective  amounts  pay- 
able to  each  under  the  policy.  O'Neil 
r.  Franklin,  etc.  Co.,  159  App,  Div. 
313,  145  X.  Y.  Supp.  432. 

53.  Ga. — National  Fire  Ins.  Co.  v. 
Grace,  106  Ga.  264,  32  S.  E.  100.  Me. 
Pollard  V.  Somerset,  etc.  Co.,  42  Me. 
221.  Mass. — Phillips  v.  Merrimack  M. 
F.  Ins.  Co.,  10  Cush.  350.  Mo.— Breck- 
enridge  v.  American  Cen.  Ins.  Co.,  87 
Mo.  62.  N.  H.— Folsom  v.  Belknap 
County,  etc.  Ins.  Co.,  30  N.  H.  231. 
W.  Va. — Bentley  r.  Standard  Fire  Ins. 
Co.,   40   W.   Va.   729,   23   S.   E.   584. 

As  to  right  of  assignee  to  sue,  see 
generally  .S  Staxd.\rd  Proc.  110,  et  seq. 
See    also    the    title    "Parties." 

[a]  Where  the  poUcy  is  assigned 
with  the  assent  of  the  insurer,  the  as- 
signee becomes  the  insurc^i  and  may 
maintain  an  action  on  the  policy  in  his 
own  name.  Bullman  r.  North  British 
&  M.  Ins.  Co.,  159  Mass.  118,  34  N.  E. 
169. 

[b]  Such  assignment  is  to  be  con- 
sidered as  a  novation  of  the  contract 
of  insurance.  Smith  r.  Union  Ins.  Co., 
25  R.  I.  260,  55  Atl.  715,  105  Am.  St. 
Rep.    882. 

[c]  As  Collateral  Security. — Where 
an  assignment  of  a  polii-y  is  made, 
which,  though  absolute  in  terms,  in 
fact  is  as  collateral  security,  and  the 
insurer  consents  to  such  assignment, 
the  assignee  may  sue  on  the  policy  in 
his  own  name.  Merrill  v.  Colonial 
Mut.  Fire  Ins.  Co.,  169  Mass.  10,  47 
X.   E.  439,   61   Am.  St.  Rep.  268. 

[d]  But  an  assignment  after  loss 
does  not  require  the  assent  of  the  in- 
surer and  the  assignee  may  sue  on  the 
policy  in  his  own  name.  Warner  v. 
Narragansett  Mut.  F.  Ins.  Co.,  Ill  Me. 
590,  90  Atl.  706;  Star  Union  Lum.  Co. 
v.  Finney.  35  Neb.  214,  52  N.  W.  1113. 

[e]  Where  the  insured  after  loss 
gave  to  a  creditor  an  order  on  the  in- 
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but  the  assignor  may  bring  suit  on  the  policy  in  his  name  for  the 
benefit  of  the  assignee.^*  In  others  the  assignee  has  the  right  to  sue 
on  the  policy  in  his  own  name.^' 

Where  the  by-laws  of  a  mutual  insurance  company  provide  that 
upon  ratification  of  an  assignment  by  the  company  the  assignee  be- 
comes a  member  thereof,  the  assignee,  in  case  of  loss,  may  sue  in 
his  own  name  on  the  policy,^**  and  it  is  not  necessary  to  make  the 
assignor  a  party  to  the  suit.^^ 

6.  Legal  Representative.  —  The  legal  representative  of  the  deced- 
ent, unless  otherwise  provided  by  statute,  is  the  proper  party  plaintiff 
in  an  action  upon  a  policy  of  insurance,^^  but  where  the  policy  is 


surance  for  the  amount  due  under  the 
policy  the  creditor  becomes  the  real 
party  in  interest  and  may  sue  on  the 
policy.  Spratley  r.  Hartford  Ins.  Co., 
1  Dill.  392,  22  Fed.  Cas.  No.  13,256. 

[f]  An  assignment  made  before, 
but  delivered  after,  the  loss  takes 
effect  from  the  time  of  delivery  and 
operates  as  an  assignment  after  loss 
giving  to  the  assignee  the  right  to 
maintain  an  action  on  the  policy. 
Watertown,  etc.  v.  Grover,  etc.  Co.,  41 
Mich.  131,  1  N.  W  96  32  Am.  Eep. 
146. 

[g]  A  clause  in  a  polic^  providing 
that  an  assignment  after  loss  in- 
validates the  policy  is  illegal,  and  an 
assignee  has  the  right  to  maintain  an 
action  notwithstanding  such  provision 
of  the  policy.  Spare  v.  Home  Mut. 
Ins.  Co.,  17  Fed.  568;  McCombs  v. 
Travelers',  etc.  Co.,  159  Iowa  435,  141 
N.   W.   328. 

54.  Virginia  F.  &  M.  Ins.  Co.  V. 
Feagin,  62  Ga.  515;  New  England  F. 
&   M.  Ins.  Co.  V.  Wetmore,  32  111.  221. 

[a]  An  insurance  policy  not  being 
negotiable  in  this  state  either  by  virtue 
of  the  common  law  or  statute,  the 
same  cannot  be  assigned  so  as  to  vest 
the  legal  title  in  the  assignee,  and 
an  assignee  must  bring  suit  in  the 
name  of  the  assignor.  Mutual  L.  Ins. 
Co.  V.  Allen,  113  111.  App.  89. 

55.  Cal.— Bridge  v.  Connecticut  Mut. 
Life  Ins.  Co.,  167  Cal.  774,  141  Pac. 
375.  Mass. — Burroughs  v.  State,  etc. 
Co.,  97  Mass.  359.  N.  Y.— Morgan  v. 
Mutual  Ben.  Life  Ins.  Co.,  119  App. 
Div.  645,  104  N.  Y.  Supp.  185.  Tex. 
East  Texas  Fire  Ins.  Co.  v.  Coffee,  61 
Tex.  287.  Wis.— Archibald  v.  Mut.  L. 
Ins.,  38  Wis.  542. 

[a]  A  person  who  has  an  insurable 
interest  in  the  life  of  another  may  ef- 
fect an  insurance  thereon  and  can  as- 


sign the  policy  being  a  chose  in  ac- 
tion, to  one  who  has  no  such  interest, 
and  recovery  can  be  had  on  it  by  such 
assignee.  Souder  v.  The  Home,  etc. 
See,  72  Md.  511,  20  Atl.  137. 

56.  Me. — Stimpson  v.  Monmouth 
Mut.  F.  Ins.  Co.,  47  Me.  379.  N.  H. 
Barnes  v.  Union  Mut.  F.  Ins.  Co.,  45 
N.  H.  21;  Rollins  V.  Columbian  Mut.  F. 
Ins.  Co.,  25  N.  H.  200.  N.  J.— Flana- 
gan V.  Camden  Mut.  Ins.  Co.,  25  N,  J. 
L.  506.  N.  y. — Mann  v.  Herkimer  Co. 
Mut.  Ins.  Co.,  4  Hill  187. 

57.  Continental  Ins.  Co.  V.  Pratt,  8 
Kan.  App.  424,  55  Pac.  671. 

As  to  joinder  of  parties,  see  infra, 
III,  A,  7;  III,  B. 

58.  Ala. — Norwich  Union  Fire  Ins. 
Co.  V.  Prude,  145  Ala.  297,  40  So.  322. 
Ga. — Queen  Ins.  Co.  v.  Peters,  10  Ga. 
App.  289,  73  S.  E.  536.  lU.— Massachu- 
setts Mut.  L.  Ins.  Co.  V.  Robinson,  98 
111.  324.  Ind.— Pfister  v.  Gerwig,  122 
Ind.  567,  23  N.  E.  1041.  Me.— Brann 
V.  Maine  Ben.  L.  Assn.,  92  Me.  341,  42 
Atl.  500;  Stowe  v.  Phinney,  78  Me.  244, 
3  Atl.  914,  57  Am.  Rep.  796;  Lee  v. 
Chase,  58  Me.  432.  Mass.— Bailey  v. 
New  England  Mut.  L.  Ins.  Co.,  114 
Mass.  177,  19  Am.  Rep.  329.  Mich. 
Westchester  F.  Ins.  Co.  v.  Dodge,  44 
Mich.  420,  6  N.  W.  865.  N.  Y.— Green- 
field V.  Massachusetts  Mut.  L.  Ins.  Co., 
47  N.  Y.  430.  Pa.— Farmers'  Mut.  Ins. 
Co.  f.  Graybill,  74  Pa.  17.  Vt.— Fair- 
r-hild  r.  Northeastern  Mut.  L.  Assn.,  51 
Vt.    613. 

[a]  Where  a  policy  is  payable  to 
the  wife  of  the  insured,  or,  in  case 
that  she  does  not  survive  him,  to  his 
administrator,  the  complaint  on  such 
a  policy  fails  to  state  a  cause  of  action 
unless  it  alleges  that  the  insured  sur- 
vived his  wife.  Knorr  V.  New  York, 
etc.  Assn.,  79  Hun  83,  29  N.  Y.  Supp. 
508. 
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issued  to  one  person  on  the  life  of  another,  the  legal  representative  of 
the  latter  cannot  maintain  an  action  thereon.^^ 

7.  Joinder.  —  Where  a  policy  is  issued  on  account  ' '  of  whom  it 
may  concern,"  the  parties  interested  may  join  in  an  action  thereon.*^*' 
A  joint  action  by  the  parties  named  in  a  policy  of  insurance  is  properly 
brought  on  a  policy  issued  to  several  persons  jointly,"  although  their 


[b]  A  complaint  on  a  life  insurance 
policy  brought  by  the  administrator  of 
the  insured,  alleging  that  the  benefi- 
ciaries named  in  the  policy  had  died 
prior  to  the  death  of  the  insured,  states 
a  good  cause  of  action,  under  the  rule 
that  where  a  person  procures  insur- 
ance on  his  life  for  the  benefit  of  one 
who  sustains  a  domestic  relationship 
other  than  of  wife  or  child,  and_  pays 
the  premiums,  his  representative  is  en- 
titled to  the  proceeds  in  case  insured 
survives  the  beneficiary  and  does  not 
assign  the  policy  after  the  beneficiary's 
death.  O'Eourke  v.  Patterson,  157 
App.  Div.  284,  142  N.  Y.  Supp.  195. 

[c]  Where  in  an  action  brought  by 
the  personal  representative  of  the  in- 
sured, the  beneficiaries  named  in  the 
policy,  upon  motion  of  the  insurance 
company,  are  ordered  to  be  and  are 
made  parties,  the  company  is  precluded 
from  objecting  that  they  are  not  prop- 
erly joined  with  it  as  defendants. 
Greenfield  r.  Massachusetts  L.  Ins.  Co., 
47  N.  Y.  430. 

[d]  The  wife  of  the  decedent  is 
not  a  necessary  party  and  need  not  be 
joined  in  an  action  on  a  policy  brought 
bv  the  administrator.  Metropolitan  Life 
Ins.  Co.  f.  Gibbs,  34  Tex.  Civ.  App. 
131,  78  S.  W.  398. 

[e]  But  where  the  policy  provides 
that  in  case  of  death  of  the  insured 
the  amount  of  the  policy  should  be  paid 
to  the  children  of  the  insured  "equally, 
if  surviving,  otherwise  to  the  legal  rep- 
resentatives of  the  insured,"  a  joint 
action  thereon  may  be  brought  either 
by  such  children  or  by  their  personal 
representatives.  Continental  Cas.  Co. 
V.  Johnson,  119  111.  App.  93. 

[f]  In  the  absence  of  designation 
of  a  beneficiary  in  the  certificate  the 
statutory  provision  providing  that  fra- 
ternal societies  may  furnish  benefits, 
upon  the  death  of  a  member  "to  the 
widow,  heirs,  relatives,  legal  represent- 
atives, or  the  designated  beneficiaries 
of  such  deceased  member"  is  controll- 
ing, and  the  widow  of  the  insured  in 
her  individual  capacity  and  not  as  the 
administratrix     of    the    estate    is    the 
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proper  partv  plaintiff.    Starcke  v.  P.  G. 
Gilde  of  the  U.  S.,  166  111.  App.  146. 

59.  Brockway  v.  Connecticut  Mut. 
L.  Ins.  Co.,  29  Fed.  766;  Cyrenius  v. 
Mutual  L.  Ins.  Co.,  145  N.  Y.  576,  40 
K  E.  225. 

As  to  joinder  of  mortgagor  and  mort- 
gagee, see  supra,  III,  A,  4. 

[a]  Where  a  policy  is  issued  "on 
the  property  of  the  insured  or  any 
member  of  the  household,"  an  action 
thereon  is  properly  brought  in  the  name 
of  the  insured  alone  and  it  is  not  nec- 
essary to  join  all  persons  interested  as 
plaintiffs.  McManus  r.  Western  Assur. 
Co.,  48  N.  Y.  Supp.  820. 

60.  Williams  v.  Ocean  Ins.  Co.,  2 
Mete   (Mass.)   303. 

61.  U.    S.— Fretz   v.    Bull,    12    How. 
466    13  L.   ed.   1068.     Ind.— Home  Ins. 
Co.    V.    Gilman,    112    Ind.    7.    13    N.    E. 
118.    la.— Graves  v.  Merchants  etc.  Ins. 
Co.,  82  Iowa  637,  49  N.  W.  65,  31  Am. 
St.  Eep.  507.     Ky. — Kenton  Ins.  Co.  v. 
Osborne,  21  Kv.  L.  Eep.  330,  51  S.  W. 
306.     Me.— Blanchard  v.   Dyer,   21    Me. 
Ill,  38  Am.  Dec.  253.     Md. — Firemen's 
Ins.   Co.  V.  Floss,   67   Md.   403,    10    Atl. 
139,  1  Am.  St.  Rep.  39S.     Mass.— Tate 
r.  Citizens'   Mut.  F.  Ins.  Co.,   13   Gray 
79.     Mich. — Castner   v.   Farmers'    Mut. 
F.  Ins.   Co.,  46  Mich.   15,  8   N.  W.  554. 
Minn. — Ermentrout  r.  American  F.  Ins. 
Co.,  60  Minn.  418,  62  N.  W.  .543;  Kau- 
Fal  V.  ]Minnesota  Farmers'  Mut.  F.  Ins. 
Co.,  31  Minn.  17,  IG  N.  W.  430,  47  Am. 
Eep.  776.    N.  Y.— Besant  r.  Glens  Falls 
Ins.    Co.,    72    App.    Div.    276,   76    N.   Y. 
Supp.   35.     Pa. — Manhattan  Ins.  Co.  v. 
Webster.  59   Pa.  227,  98  Am.  Dec.  332. 
Tex.— Lion  Fire  Ins.   Co.  v.   Heath,   29 
Tex.  Civ.  App.  203,  68  S.  W.  305.     Vt. 
Williams  Mfg.  Co.  r.  Insurance  Co.,  85 
Vt.    282,    81    Atl.    916;    Davis    V.    New 
England   Fire   Ins.    Co,.   70   Vt.   217,   39 
Atl.    1095.      Wash. — Hedican    v.    Penn- 
svlvania   Fire   Ins.    Co,,   21    Wash.   488, 
58   Pac.   574. 

[a]  Nominal  Partner. — Where  a  pol- 
icy was  issued  to  two  partners,  the 
action  is  properly  brought  by  them 
jointly,  although  one  of  them  was  mere- 
ly a  nominal  partner  and  had  no  inter- 
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interests  are  several.^^  But  a  policy  insuring  two  parties,  as  their 
interest  may  appear,  creates  a  several  contract  upon  which  either  may 
sue  without  joining  the  other.*'^ 

Under  the  code  practice  the  mortgagee  is  a  necessary  party  to  a 
suit  brought  by  the  mortgagor,  where  the  policy  is  payable  to  the 
mortgagee  as  his  interest  may  appear,  and  in  the  event  of  his  refusal 
to  join  as  plaintiff  he  may  be  made  a  party  defendant.''*  Where  the 
action  is  brought  by  the  mortgagee  as  the  real  party  in  interest,  the 
mortgagor  is  not  an  indispensable  party  to  the  suit,  although. he  may 
be  joined.'''^ 


i 


est  whatever  in  the  property.  Lion  F. 
Ins.  Co.  r.  Heath,  29  Tex.  Civ.  App.  203, 
68   S.   W.  305. 

[b]  Upon  a  policy  issued  to  two 
persons  jointly  both  "should  join  in 
bringing  an  action  for  a  breach  of  the 
contract,  and  the  omission  to  join  them 
is  a  good  defense,  either  in  abatement 
or  under  the  general  issue."  Tate  r. 
Citizens'  Mut.  F.  Ins.  Co.,  13  Gray 
(Mass.)   79. 

[c]  Where  several  persons  were 
Joint  owners  of  a  vessel  and  the  action 
is  brought  by  one  of  them  and  it  is 
alleged  in  the  answer  that  it  is  neces- 
sary that  all  the  part  owners  be  made 
parties,  it  is  necessary  to  make  them 
parties  * '  especially  when  it  is  not  al- 
leged that  such  interest  has  been  ex- 
tinguished or  transferred  to  the  plain- 
tiff by  any  act  done  by  such  other 
original  promisees  or,  with  their  knowl- 
edge or  assent."  Fowler  v.  Atlanta 
Mut.  Ins.   Co.,  8  Bosw.   (N.  Y.)   332, 

62.  Graves  f.  Merchants,  etc.  Ins. 
Co.,  82  Iowa  637,  49  N.  W.  65,  31  Am. 
St.  Eep.  507;  Kausal  v.  Minnesota 
Farmers'  Mut.  F.  Ins.  Co.,  31  Minn.  17, 
16  N.  W.  430,  47  Am.  Eep.  776. 

63.  U.  S. — Thatch  v.  Metropole  Ins. 
Co.,  11  Fed.  29.  Mich.— Hartford  F. 
Ins.  Co.  V.  Davenport,  37  Mich.  609. 
N.  Y.— Kent  r.  Aetna  Ins.  Co.,  84  App. 
Div.  428,  82  N.  Y.  Supp.  817,  overruling 
Besant  v.  Glen  Falls  Ins.  Co.,  72  App. 
Div.  276,  76  N.  Y.  Supp.  35;  Sullivan 
V.  Spring  Garden  Ins.  Co.,  34  App.  Div. 
128,  54  N.  Y.  Supp.  629.  Ore.— Chris- 
man  V.  State  Ins.  Co.,  16  Ore.  283,  18 
Pac.  466. 

64.  N.  Y.— Lewis  V.  Guardian  F.  & 
L.  Assur.  Co.,  181  N.  Y.  392,  74  N.  E. 
224,  106  Am.  St.  Eep.  557;  O'Neil  v. 
Franklin  Fire  Ins.  'Co.,  159  App.  Div. 
313,  145  N.  Y.  Supp.  432;  Lewis  v. 
Guardian  F.  &  L.  Assur.  Co.,  93  App. 
Div.  157,  87  K  Y.  Supp.  525.  N.  C. 
Proctor  V.  Georgia  Home  Ins.  Co.,  124 


N.  C.  265,  32  S.  E.  716.  Wis.— William- 
son V.  Michigan  F.  &  M.  Ins.  Co.,  86 
Wis.  393,  57  N.  W.  46,  39  Am.  St.  Eep. 
906;  Great  Western,  etc  Co.  V.  Aetna 
Ins.   Co.,  40    Wis.  373. 

[a]  Where  the  debt  exceeds  the 
amount  of  insurance,  the  mortgagee 
may  sue  on  the  policy  and  the  "insured 
is  a  necessary  party,  but  .  .  .  it  is  not 
material  whether  he  is  joined  as  plain- 
tiff or  made  a  defendant.  He  is  made 
a  party  to  answer  as  to  his  interest,  and 
whatever  rights  he  may  have  will  be 
liarred  bv  the  event  of  the  suit." 
Franklin  Ins.  Co.  r.  Wolff,  23  Ind.  App. 
549,  54  N.  E.  772. 

[b]  Where  a  policy  is  made  payable 
to  the  mortgagor  and  mortgagee  as 
their  interest  may  appear,  the  mort- 
gagee cannot  sue  on  the  policy  with- 
out making  the  mortgagor  a  party. 
Procter  v.  Georgia  Home  Ins.  'Co.,  124 
N.  C.  265,  32  S.  E.  716. 

65.  Cone  v.  Niagara  Fire  Ins.  Co., 
60  N".  Y.  619;  Kent  v.  Aetna  Ins.  Co., 
84  App.  Div.  428,  82  N.  Y.  Supp.  817. 

[a]  It  is  not  required  that  the 
owner  be  joined  as  a  party;  the  incum- 
brancer alone  can  sue.  He  has  a  right 
to  recover  the  whole  loss  sustained  by 
the  owner's  insurable  interest,  holding 
the  amount  recovered  after  payment  of 
his  lien,  as  trustee  for  the  owner.  If 
it  appear  that  the  owner  claims  in  hos- 
tility to  the  plaintiff,  defendant  may 
interplead.  Cone  v.  Niagara,  etc.  Ins. 
Co.,  60  N.  Y.  619. 

[b]  In  an  action  upon  a  policy  by 
the  mortgagee  alone,  the  question 
whether  the  mortgagor  is  a  necessary 
plaintiff  cannot  be  raised  by  demurrer, 
unless  the  complaint  itself  shows  an 
interest  in  the  mortgagor;  and  an  aver- 
ment that  the  mortgage  debt  still  due 
exceeds  the  insurance,  being  admitted 
by  demurrer,  shows  that  plaintiff  is  the 
sole     party     in     interest.     Hammel     v. 
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B,  Defend.ajsit.  —  1.  Joinder  of  Defendants.  —  Where  several  in- 
surance companies  issue  a  single  policy,  each  promising  to  pay  an 
equal  amount  in  the  event  of  a  loss,  they  may  be  sued  jointly  in 
the  same  action.*'*'  So  too,  the  sureties  on  a  bond  of  an  insurance 
company  may  be  joined  as  defendants  in  an  action  on  a  policy."^ 

2.  Under  Lloyd's  Policies.  —  In  "Lloyd's"  policies  it  is  usually 
provided  that  no  action  shall  be  brought  thereon  except  against  one 
of  the  underwriters  designated  in  the  policy  as  the  attorney  in  fact 
for  all  the  underwriters."^  An  action  brought  pursuant  to  such  pro- 
vision of  the  policy  against  the  attorney  in  fact  of  the  underwriters 
is  a  bar  to  any  other  action  against  the  underwriters.*"' 

C.  Intervener.  —  A  party  for  whose  benefit  a  contract  of  insur- 
ance was  made  may  intervene  in  an  action  brought  by  the  party  tc 
the  contract.'^*'  Similarly,  an  insurance  company  which  has  paid  the 
loss  may  intervene  in  an  action  brought  by  the  insured  against  the 
party  who  caused  the  loss,  and  assert  its  right  of  subrogation.^^ 

IV.  COMPLAINT  OR  DECLARATION.  —  A.  The  Contract  of 
Insurance.  —  1.  Generally.  —  The  general  rules  of  pleading  con- 
tracts^^ are  applicable  to  contracts  of  insurance,  and  the  policy  sued 
upon  may  be  pleaded  either  in  haec  verba,^^  or  according  to  its  legal  ef- 


Queen's  Ins.  Co.,  50  Wis.  240,  6  X.  W. 
805. 

66.  Sumner  t\  Piza,  91  Fed.  677; 
Szymkus  v.  Eureka,  etc.  Ini.  Co.,  114 
111.  App.  401. 

67.  State  L.  Ins.  €o.  v.  Ford,  101 
Ark.  513,  142  S.  W.  863. 

68.  Ketchum  t".  Belding,  58  App. 
Div.  295,  68  N.  Y.  Supp.  1099;  Uc- 
Credy  r.  Thrush,  37  App.  Div.  465,  56 
N.  Y.  Supp.  68;  Leiter  V.  Beecher,  2 
App.  Div.  577,  37  N.  Y.  Supp.  1114; 
Ealli  V.  White,  21  Misc.  2S5,  47  N.  Y. 
Supp.  197;  Gough  r.  Satterlee,  52  X.  Y. 
Supp.  492;  Gilchrist  v.  Perrvsburg  etc. 
Co.,  21  Ohio  C.  C.  19. 

[a]  But  where  the  attorneys  in  fact 
changed  several  times  and  it  could 
hardly  be  determined  who  was  the  at- 
torney in  fact  to  be  proceeded  against, 
en  action  against  all  the  underwriters 
is  proper.  American  Lucol  Co.  f. 
Blanchard,  26  Misc.  315,  57  N.  Y.  Supp. 
14. 

69.  McCredv  r.  Thrush,  37  App.  Div. 
465,  56  N.  Y.  *Supp.   68. 

[a]  A  judgment  in  such  action  is 
conclusive  "not  only  as  to  every  mat- 
ter which  was  actually  litigated  in  that 
suit,  but  as  to  every  fact  which,  if  set 
up,  would  have  constituted  a  defense 
upon  the  policy  although  it  was  not 
made  use  of.  Conant  v.  Jones,  50  App. 
Div.  336,  64  N.  Y.  Supp.  189. 

[b]  Such  stipulation,  however,  does 
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not  prevent  proceedings  against  the 
underwriters  to  enforce  a  judgment  ob- 
tained in  an  action  brought  pursuant 
to  the  policv.  Enterprise  Lumb.  Co.  v. 
Mundv,  62  N.  J.  L.  16,  42  Atl.  1063,  55 
L.  R.  A.   193. 

70.  Stevens  v.  Citizens'  etc.  Co.,  69 
Iowa  6.T<^,  29  N.  W.  769.  See  also  the 
title   "Intervention." 

[a]  But  a  party  having  a  claim 
against  the  plaintiff  has  no  interest  in 
the  subject  of  the  action  brought  on  an 
insurance  policy  within  the  meaning  of 
the  law  permitting  persons  interested 
in  the  subject  of  an  action  to  inter- 
vene. Palmer  r.  Mutual  L.  Ins.  Co.,  55 
X.  Y.  Super.  352. 

71.  Lake  Erie  &  W.  R.  Co.  f.  Falk, 
62  Ohio  St.  297,  56  N.  E.  1020. 

In  Admiralty. — See  1  Standard  Pboc. 
521. 

72.  For  general  rules  see  11  Stand- 
ABD  Proc.  989. 

73.  U.   S. — Cross  r.   Home  Ins.    Co., 
154  Fed.  679.     111.— Phoenix  Ins.  Co.  f 
Stocks,    149    111.    319,    36    N.    E.    408 
Colonial  Mut.  Fire  Ins.  Co.  r.  Ellinger 
112  111.  App.  302.     Ind.— Aetna  Ins.  Co 
r.   Strout.   16   Ind.   App.    160,   44    N.   E 
934.     N.  Y. — Sullivan  r.  Spring  Garden 
Ins.   Co..   34    App.    Div.    128,    54    N.    Y 
Supp.    629.      Ohio. — Coldham   v.   Ameri 
can  Cas.  &  Sec.  Co.,  4  O.  C.  D.  548,  8 
Ohio   C.  C.  620.     Tex.— Standard  L.   & 
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feet/*  The  complaint  must  show  the  date  of  issuance  and  delivery  of  the 
policy/^  and  that  such  policy  at  the  time  of  the  loss  was  in  full  force  and 
effect/*'  Thus,  in  actions  based  upon  fire  insurance  policies,  it  must 
affirmatively  appear  upon  the  face  of  the  complaint  that  the  policy 
covered  a  period  of  time  extending  to  and  including  the  date  of 
the  fire,"  and  a  complaint  upon  a  life  insurance  policy  must  show 


A.  Inc.  Co,  V.  Koen,  11  Tex.  Civ.  App, 
273,  33  S.  W.  133. 

[a]  Ordinarily  a  copy  of  the  policy 
attached  to  the  complaint  does  not  con- 
stitute a  part  thereof.  Supreme  Lodge 
Order  of  Mut.  Protection  v.  Meister,  78 
111.  App.  649;  Gossett  r.  Union  Mut. 
Ace.  Assn.,  27  111.  App.  266. 

[b]  Even  though  a  copy  of  the  pol- 
icy is  attached  to  the  complaint  as  an 
exhibit,  still  the  rule  of  law  applies, 
that  if  the  complaint  "  is  defective 
for  want  of  material  allegations,  it  can- 
not be  aided  by  reference  to  exhibits 
made  a  part  of  it;  and  that  it  must 
state  a  cause  of  action  without  regard 
to  the  exhibits."  Helvetia  etc.  Ins.  Co. 
r.  Allis  Co.,  11  Colo.  App.  264,  53  Pac. 
242. 

[c]  And  an  allegation  that  the 
facts  set  forth  will  more  fully  and  at 
length  appear  from  the  policy  ready 
in  court  to  be  produced,  etc.,  adds  no 
force  to  the  declaration.  Cooledge  r. 
Continental  Ins.  Co.,  67  Vt.  14,  30  Atl. 
798. 

[d]  Where  the  policy  is  made  part 
of  the  complaint  by  the  unequivocal 
averments  thereof,  it  constitutes  part 
and  parcel  thereof;  "and  if  the  mak- 
ing of  the  same  a  part  of  the  petition 
results  in  the  pleading  being  contra- 
dictory, the  pleader  must  suffer  the  con- 
sequences."  Hudson  V.  Scottish  U.  & 
N.  Ins.  Co.,  110  Ky.  722,  62  S.  W.  513. 

[e]  Where  a  copy  of  the  policy  sued 
on  was  filed  with  the  original  com- 
plaint and  thereafter  an  amended  com- 
plaint was  filed  but  no  copy  of  the 
policy  was  attached  thereto,  a  demur- 
rer to  the  amended  complaint  is  good, 
for  with  the  filing  of  the  amendment 
the  original  complaint  went  out  of  rec- 
ord. Western  Assur.  Co.  v.  McCarty, 
18  Ind.  App.  449,  48  N.  E,  265. 

74.  Ga. — ^Southern  Mut.  Ins.  Co.  r. 
Turnley,  100  Ga.  296,  27  S.  E.  975.  111. 
Richter  v.  Michigan  Mut.  L.  Ins.  Co., 
66  111.  App.  606;  Lincoln  Mut.  L.  & 
Ace.  Soc.  V.  Miller,  23  111.  App.  341. 
Ind. — Burton  v.  Connecticut  Mut.  L. 
Ins.  Co.,  119  Ind.  207,  21  N.  E.  746, 
12   Am.   St.   Kep.  405.     Md.— Citizens ' 


Mut.  F.  Ins.  Co.  v.  Conowingo  etc.  Co., 
113  Md.  430,  77  Atl.  378;  Caledonian 
Ins.  Co.  V.  Traub,  80  Md.  214,  30  Atl. 
904.  Mo.— Sharp  v.  Niagara  F.  Ins. 
Co.,  164  Mo.  App.  475,  147  S.  W.  154. 
Ohio. — Lauer  v.  Equitable  L.  Assur. 
Soc,  8  Ohio  N.  P.  117.  Tex.— North- 
western Mut.  L.  Ins.  Co.  V.  Freeman,  19 
Tex.  Civ.  App.  632,  47  S.  W.  1025;  Com- 
mercial Union  Assur.  Co.  V.  Dunbar,  7 
Tex.  Civ.  App.  418,  26  S.  W.  628.  Vt. 
Farrel  v.  American  Employer's  L.  Ins. 
Co.,  68  Vt.  136,  34  Atl.  478;  Tripp  V. 
Vermont  Life  Ins.  Co.,  55  Vt.  100. 
Wis. — Butternut  Mfg.  Co.  v.  Manu- 
facturer's M.  F.  Ins.  Co.,  78  Wis.  202, 
47  N.  W.  366. 

[a]  Where  the  complaint  does  not 
state  the  terms  of  the  policy  referred 
to  in  the  "binder"  and  proceeds  upon 
the  "binder"  alone,  a  demurrer  to  the 
complaint  should  be  sustained,  as  the 
"binder"  and  the  policy  being  part  of 
one  agreement  are  to  be  construed  to- 
gether in  order  to  determine  the  li- 
ability of  the  company.  Aetna  Life 
Ins.  Co.  V.  Bradford  (Okla.),  145  Pac. 
316. 

75.  HI.  —  Germania  F.  Ins.  Co.  v. 
Lieberman,  58  111.  117.  Mich. — Lum  v. 
United  States  Fire  Ins.  Co.,  104  Mich. 
397,  62  N.  W.  562.  W.  Va.— Simmons  v. 
Insurance  Co.,  8  W.  Va.  474. 

76.  Ala.— United  States  H.  &  A.  Co. 
V.  Veitch,  161  Ala.  630,  50  So.  95.  Mo. 
Shaver  v.  Mercantile  etc.  Ins.  Co.,  79 
Mo.  App.  420.  N.  Y.— Weltin  v.  Union 
M.  Ins.  Co.,  13  N.  Y.  Supp.  700.  Wyo. 
Hartford  Fire  Ins.  Co.  v.  Kahn,  4  Wyo. 
364,  34  Pac.  895. 

[a]  Where  from  the  allegations  of 
the  complaint  it  appears  that  the  pol- 
icy was  to  continue  for  an  indefinite 
period  of  time,  the  court  cannot  as- 
sume that  there  must  have  been  a  fixed 
period  of  time  for  its  duration,  and  a 
demurrer  on  that  ground  is  properly 
overruled.  Hartford  Fire  Ins.  Co.  V. 
Kahn,  4  Wyo.  364,  34  Pac.  895. 

77.  Where  plaintiff's  property  was 
insured  from  the  2nd  day  of  May,  1891, 
to  the  2nd  day  of  May,  1892,  and  it 
was  averred  in  the  complaint  that  the 
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the  period  of  time  for  which  the  life  was  insured,  so  as  to  include 
the  date  of  the  death  of  the  insured.^^ 

Where  the  suit  is  brought  upon  a  benefit  certificate,  it  must  be 
alleged  in  the  complaint  that  the  by-laws  of  the  organization  relied 
upon  were  in  force  at  the  time  of  the  death  of  the  insured/^  A 
statute  or  practice  which  requires  the  complaint  to  set  forth  a  copy 
of  the  contract  sued  on,  applies  to  actions  on  insurance  policies."*" 
An  averment  that  the  insurance  company,  on  demand,  refused  to  de- 
liver up  the  policy  in  its  possession,  presents  a  sufficient  excuse  for 
not  setting  out  a  copy  of  the  policy.^^ 

2.  Application.  —  The  application  for  insurance,  ordinarily,  need 
not  be  set  out  in  the  complaint,^-  nor  is  it  necessary  to  aver  matters 


property  was  burned  "on  the  day 

of  May,  1892,  and  while  the  said  pol- 
icy was  in  full  force  and  effect,"  the 
latter  statement  is  a  mere  conclusion 
of  law  and  the  complaint  fails  to  state 
a  cause  of  action.  Phoenix  Ins.  Co.  f. 
Heaverin,  15  Ky.  L.  Eep.  302. 

78.  United  States  H.  &  A.  Co.  v. 
Veitch,  161  Ala.  630,  50  So.  95;  Pence 
V.  Mutual  Ben.  Life  Ins.  Co.,  180  Ala. 
583,  61  So.  817. 

79.  A  complaint  on  a  benefit  certifi- 
cate, stating  the  provisions  of  the  by- 
laws at  the  time  of  the  commencement 
of  the  action,  which  was  more  than  a 
year  after  the  death  of  the  insured, 
but  not  showing  what  the  provisions 
of  the  by-laws  were  at  the  time  of  the 
death  of  the  insured,  is  defective  and 
a  demurrer  thereto  is  properly  sus- 
tained. Wingersky  v.  U.  S.  Grand 
Lodge,  141  App.  Div.  924,  126  N.  Y. 
Supp.   74. 

[a]  In  the  absence  of  averments  in 
the  complaint,  showing  that  the  instru- 
ment sued  upon  was  a  benefit  certifi- 
cate, it  will,  upon  general  demurrer, 
be  considered  an  ordinary  policy  of  in- 
surance. Eilov  r.  Royal  Arcanum,  140 
Ga.  178,  78  Sl  E.  803. 

80.  Indiana  Ins.  Co.  v.  Hartwell,  100 
Ind.  566;  McLean  v.  The  Equitable  L. 
Assur.  Soc,  100  Ind.  127,  50  Am.  Eep. 
779;  McHoney  r.  German  Ins.  Co.,  37 
Mo.  App.  218.     See  generally  6  vStakd- 

ARD  PrOC.  698;  8  STANDARD  "  PrOC.  795. 

fa]  Objection  to  the  failure  of  at- 
taching a  copy  of  the  policy  to  the 
complaint,  as  required  by  a  statute, 
cannot  be  effectively  raised  by  a  gen- 
eral demurrer,  but  in  such  instance  a 
special  demurrer  to  the  complaint 
should  be  interposed.  Eilev  r.  Boval 
Arcanum,  140  Ga.  178,  78  S."  E.  803." 

[b]     Setting    out    in    the    complaint 
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the  policy  of  insurance  in  haec  verba 
is  a  sulLcient  compliance  with  a  stat- 
ute, requiring  a  copj'  of  the  policy  to 
be  filed  with  the  complaint.  Phoenix 
Ins.  Co.  i:  Stocks,  149  III.  319,  36  N. 
E.  408. 

[c]  Where  the  policy  never  was  de- 
livered to  the  insured,  the  policy  agreed 
to  be  issued  is  not  the  foundation  of 
the  action  in  the  sense  that  it  must  be 
fik'd  with  the  complaint.  Western 
Assur.  Co.  V.  :McAlpin,  23  Ind.  App. 
220,  55  N.  E.  119,  77  Am.  St.  Eop.  423. 

[d]  Under  a  statute  requiring  that 
in  actions  on  a  policy  the  essential 
parts  of  the  contract  shall  be  made  a 
]iart  of  the  complaint,  the  failure  to 
do  so  is  an  amendable  defect  and  should 
be  taken  advantage  of  by  a  special 
demurrer.  Gonackey  f.  General  A.  F. 
&  L.  Assur.  Corp.,  6  Ga.  App.  381,  65 
S.  E.  53. 

81.  Security  Ins.  Co.  r.  Slack,  183 
111.  App.  579;  National  Fire  Ins.  Co.  etc. 
V.  Strcbe,  IG  Ind.  App.  110,  44  N.  E. 
768. 

82.  TJ.  S. — Connecticut  Mut.  L.  Ins. 
Co.  V.  McWhirter,  73  Fed.  444,  19  C. 
('.  A.  519.  Cal. — Berliner  r.  Travelers' 
Ins.  Co.,  121  Cal.  451,  53  Pac.  922.  D.  0. 
Jacobs  r.  National  Life  Ins.  Co.,  1  Mc- 
Arthur  632.  HL— Phoenix  Ins.  Co.  v. 
Stocks,  149  111.  31!>,  36  N.  E.  408; 
Guardian  ^lut.  L.  Ins.  Co.  r.  Hogan,  80 
111.  35,  22  Am.  Eop.  ISO;  Mutual  Ben. 
Life  Ins.  Co.  v.  Robertson,  .59  111.  123, 
14  Am.  Eep.  8;  Herron  r.  The  Peoria 
etc.  Co.,  28  III.  235,  81  Am.  Dec.  272. 
Ind.— Phoenix  Ins.  Co.  r.  Stark,  120 
Ind.  444,  22  N.  E.  413;  Knights  T.  & 
M.  Life  Indem.  Co.  r.  Dubois,  26  Ind. 
App.  38,  57  N.  E.  943;  Indiana  Farm- 
er's L.  S.  Ins.  Co.  V.  Bvrkett,  9  Ind. 
App.  443,  36  N.  E.  779;  Phoenix  Ins. 
Co.   r.  Lorenz,  7  Ind.  App.  266,  33   N. 
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which  appear  in  the  application  only,^'^  unless  it  appears  from  the 
complaint  that  all  the  terms  of  the  contract  are  not  embodied  in  the 
policy  and  the  application  is  expressly  made  by  the  parties  a  part 
of  the  contract.^* 

In  some  cases  it  has  been  held  not  to  be  essential  to  the  statement 
of  a  good  cause  of  action  to  set  out  in  the  complaint  a  copy  of  the 
application,  even  though  it  is  referred  to  in  the  policy  as  a  part  of 
the  contract  of  insurance,^^  or  is  attached  to  the  policy  pursuant  to 
a  statute.^^ 

3,  How  Fully  Pleaded.  —  a.  In  General.  —  It  is  not  necessary  to 
state  in  the  complaint  all  the  conditions  of  the  policy,  but  an  aver- 
ment of  the  promises  relied  upon  for  recovery  is  sufficient.^^     How- 


E.  444,  34  N.  E.  495.  Mich.— Throop 
V.  North  American  F.  Ins.  Co.,  19  Mich. 
423.  N.  C— Britt  v.  Mut.  Ben.  L.  Ins. 
Co.,  105  N.  C.  175,  10  S.  E.  896. 

83.  Cal. — Cowan  v.  Phoenix  Ins.  Co., 
78  Cal.  181,  20  Pac.  408;  Tisehler  v. 
California  F.  M.  F.  Ins.  Co.,  66  Cal. 
178,  4  Pac.  1169  (verbal  application). 
Colo. — Supreme  Lodge  Knights  of  Hon- 
or V.  Wollschlager,  22  Colo.  213,  44  Pac. 
598.  HI. — Monahan  V.  Metropolitan  L. 
Ins.  Co.,  ISO  111.  App.  390;  Sup.  Lodge 
V.   Albers,   106  111.   App.  85. 

[a]  The  application  being  in  the 
possession  of  the  defendant,  it  is  not 
necessary  for  plaintiff  to  aver  what 
the  terms,  conditions  and  warranties  of 
the  application  were,  for  they  are  pe- 
culiarly within  the  knowledge  of  the 
defendant.  Standard  L.  &  Ace.  Ins. 
Co.  V.  Koen,  11  Tex.  Civ.  App.  273,  33 
S.  W.  133. 

[b]  "If  the  plaintiff  were  required 
to  state  the  warranties  contained  in  the 
application  and  aver  and  prove  per- 
formance thereof,  he  would,  in  many 
instances,  be  required  to  do  that  which 
was  out  of  his  power.  To  set  out  cor- 
rectly the  warranties  contained  in  the 
application,  the  plaintiff  or  his  coun- 
sel should  have  access  to  the  applica- 
tion." Simmons  v.  Insurance  Co.,  8  W. 
Va.  474. 

84.  U.  S. — Bidwell  v.  Connecticut 
Mut.  L.  Ins.  Co.,  3  Sawy.  261,  3  Fed. 
Cas.  No.  1,393.  Cal.— Gilmore  v.  Ly- 
coming F.  Ins.  Co.,  55  Cal.  123.  Ohio. 
Lauer  v.  Equitable  L.  Assur.  Sec,  8 
Ohio  N.  P.  117. 

[a]  Where  the  complaint  and  the 
copy  of  the  policy  show  upon  their  face 
that  they  do  not  contain  a  complete 
statement  of  the  contract  of  insurance, 
a  demurrer  to  the  complaint  should  be 


sustained.      Fehl's    Extrx.    v.    Phoenix 
etc.  Ins.   Co.,  14  Pa.   Co.  Ct.   183. 

[b]  Where  the  application  is  plead- 
ed in  haec  verba  the  legal  effect  is  the 
same  as  though  every  fact  therein 
stated  had  been  in  the  ordinary  way 
expressly  averred.  Continental  Ins.  Co. 
r.  Rogers,  119  111.  474,  10  N.  E.  242,  59 
Am.   Rep.   810. 

85.  Cal. — Himmelein  v.  Supreme 
rouncil,  33  Pac.  ILSO.  Ind.— Supreme 
Lodge  K.  P.  V.  Graham,  49  Ind.  App. 
5.35,  97  N.  E.  806;  Prussian  Nat.  Ins. 
Co.  V.  Peterson,  30  Ind.  App.  289,  64 
N.  E.  102.  N.  C— Britt  V.  Mutual 
Ben.  L.  Ins.  Co.,  105  N.  C.  175,  10  S. 
E.  896. 

86.  Ind.— Penn  Mut.  Life  Ins.  Co. 
V.  Norcross,  163  Ind.  379,  72  N.  E.  132. 

87.  Ala.— Mobile  M.  D.  &  Mut.  Ins. 
Co.  r.  McMillan  &  Son,  31  Ala.  711. 
Colo.— Standard  Ace.  Ins.  Co.  v.  Fried- 
enthal,  1  Colo.  App.  5,  27  Pac.  88.  lU. 
McCarthy  v.  The  Pacific  Mut.  Life  Ins. 
Co.,  178  111.  App.  502.  Ky.— Aetna  Life 
Ins.  Co.  V.  Bethel,  140  Ky.  609,  131  S. 
W.  523.  Vt.— Farrell  v.  American 
Empl.  Liab.  Ins.  Co.,  68  Vt.  136,  34  Atl. 
478.  Wis. — Troy  Fire  Ins.  Co.  v.  Car- 
penter, 4  Wis.  20. 

See  generally  11  Standard  Proc.  992. 

[a]  It  is  only  essential  that  the 
pleader  shall  bring  himself  within 
those  provisions  of  the  policy  upon 
which  he  relies  for  a  recovery.  But  it 
is  not  necessary  to  mention  or  refer  to 
other  provisions  which  do  not  apply  to 
the  state  of  facts  upon  which  the  right 
to  indemnity  rests.  Aetna  Life  Ins. 
Co.  V.  Bethel,  140  Ky.  609,  131  S.  W. 
523. 

[b]  It  is  **  enough  for  the  plaintiff 
to  declare  upon  the  clause  of  the  con- 
tract under  which  he  deems  himself  en- 
titled to  recover  stating  the  facts  show- 
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ever,  plaintiff  must  allege  those  portions  of  the  contract  stating  the 
nature  and  extent  of  the  defendant's  promise,  in  other  words,  describ- 
ing the  subject-matter  of  the  insurance  and  the  conditions  precedent 
to  any  liability.^^  Hence,  the  complaint  must  show  that  property 
insured  against  fire,  was  at  the  time  of  its  destruction,  in  the  location 
described  in  the  policy,^^  and  under  a  fire  policy  insuring  a  building 


ing  prima  facie  such  right."  Aetna 
Life  Ins.  Co.  v.  Milward,  118  Ky.  716, 
82   S.  W.  364,  68  L.  R.  A.  285. 

[c]  A  plaintiff  "is  only  required  to 
bring  his  case  within  the  terms  appear- 
ing on  the  face  of  the  contract  in  suit, 
and  need  not  negative  conditions  and 
exceptions  indorsed  thereon."  Rail- 
way Officials  &  Em.  Ace.  Assn.  v.  Drum- 
mond,  56  Neb.  235,  76  N.  W.  562. 

[d]  A  complaint,  which  shows  the 
making  of  the  policy,  the  conditions 
thereof,  the  performance  of  the  con- 
ditions precedent  on  plaintiff's  part, 
and  the  happening  of  the  contingency 
upon  which  defendant  became  liable 
to  pay  and  the  failure  of  defendant  to 
do  so,  is  sufficient  to  support  a  judg- 
ment on  default.  Massachusetts  Mut. 
L.  Ins.  Co.  V.  Kellogg,  82  111.  614. 

[e]  Where  the  complaint  shows  the 
legal  effect  of  the  contract  of  insur- 
ance in  accordance  with  the  terms 
thereof,  an  inadvertent  omission  of  the 
name  of  the  insurance  company  as  the 
insurer  is  immaterial.  Butternut  Mfg. 
Co.  V.  Mfg.  Mut.  Fire  Ins.  Co.,  78  Wis. 
202,  47  N.  W.  366. 

[f]  But  a  complaint  is  insufficient 
which  does  not  contain  any  averment 
that  the  insurer  agreed  to  pay  a  cer- 
tain amount  upon  the  happening  of  the 
contingency  contemplated  by  the  part- 
ies to  the  contract  of  insurance.  Oven- 
shire  V.  Security  Mut.  Life  Ins.  Co.,  54 
Misc.   435,  104  N.  Y.  Supp.  378. 

88.  Ky.— Philadelphia  Life  Ins.  Co. 
V.  Farnsley's  Admx.,  162  Ky.  27,  171 
S.  W.  1004.  Mass.— Sohier  r.  Norwich 
Fire  Ins.  Co.,  11  Allen  336.  N.  Y. 
Lilly  V.  Preferred  Ace.  Ins.  Co.,  41 
Misc.  8,  83  N.  Y.  Supp.  585.  Vt.— Cool- 
edge  V.  Continental  Ins.  Co.,  67  Vt.  14, 
30  Atl.  798.  Wash.— Coats  v.  West 
Coast  F.  &  M.  Ins.  Co.,  4  Wash.  375,  30 
Pac.  404,  850. 

Pleading  compliance  with  conditions, 
see   infra,  IV,   D. 

[a]  In  a  complaint  based  upon  a 
parol  contract  to  insure,  it  is  not  nec- 
essary to  state  the  conditions  of  the 
policy,  which  was  to  have  been  issued 
pursuant  to  the  contract,  but  an  aver- 
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ment  of  the  contract  itself  in  its  legal 
effect  is  sufficient.  CaL — Law  v.  North- 
ern Assur.  Co.,  165  Cal.  394,  132  Pac. 
590.  Ind. — New  England  etc.  Co.  v. 
Robinson,  25  Ind.  536;  Western  Assur. 
Co.  V.  McAlpin,  23  Ind.  App.  220,  55 
N.  E.  119.  Minn.— Ganser  r.  Fireman's 
Fund  Ins.  Co.,  34  Minn.  372,  25  N.  W, 
943.  Mo.— Duff  V.  Fire  Assn.,  129  Mo. 
460,  30  &  W.  1034;  King  v.  Phoenix 
Ins.  Co.,  101  Mo.  App.  163,  76  S.  W. 
55.  Contra. — Trask  r.  German  Ins.  Co., 
58  Mo.  App.  431.  Tex.— Merchant's 
Ins.  Co.  r.  Arnold  (Tex.  Civ.  App.),  32 
S.  W.  579.  Wis.— Schwahn  V.  Michigan 
F.  &  M.  Ins.  Co.,  89  Wis.  84,  61  N.  W. 
78. 

[b]  But  a  complaint  on  a  parol  con- 
tract to  renew  a  policy  upon  the  terms 
and  stipulations  contained  therein  is 
defective,  if  it  fails  "to  set  forth  with 
sufficient  fullness  and  clearness  the 
terms,  agreements,  covenants  and  stip- 
ulations contained  in  the  former  policy, 
and  which  were  to  be  inserted  in  the 
renewal  of  the  policy."  Mallette  f. 
British  Amer.  Assur.  Co.,  91  Md.  471, 
46  Atl.   1005. 

[c]  Age  of  Insured. — Where  a  pol- 
icy of  accident  insurance  applies  only 
to  persons  of  a  certain  age,  a  com- 
plaint failing  to  show  that  the  insured 
was  at  the  time  of  the  accident  within 
the  age  contemplated  by  the  policy  is 
fatallv  defective.  Wheeler  v.  United 
States  Cas.  Co.,  71  N.  J.  L.  396,  59  Atl. 
347. 

[d]  Where  the  policy  provides  for 
a  reduced  liability  in  case  of  accident, 
while  the  insured  is  engaged  in  a  more 
hazardous  occupation,  plaintiff  suing 
for  the  full  amount  due  under  the  pol- 
icy must  negative  the  condition  under 
which,  if  it  existed,  the  liability  would 
be  smaller.  Philadelphia  Life  Ins.  Co. 
V.  Farmslev's  Admr.,  162  Ky.  27,  171 
S.  W.  1004;  American  Ace.  Co.  r.  Car- 
son, 99  Kv.  441,  36  S.  W.  169,  59  Am. 
St.  Rep.  473,  34  L.  R.  A.  301.  But  see 
contra,  Standard  Life  &  Ace.  Ins.  Co.  v. 
Keen,  11  Tex.  Civ.  App.  273,  33  S.  W. 
133. 

89.    Germania  Fire  Ins.  Co.  v.  Bar- 
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as  a  "dwelling-  house,"  it  is  essential  to  allege  that  the  plaintiff's  use 
of  the  building  was  of  the  character  described  in  the  policy.^" 

b.  Collateral  SUpulaUons  and  Conditions  Subsequent.  —  But  the 
plaintiff  is  not  required  to  allege  merely  collateral  stipulations^^  or 
conditions  subsequent.®^  In  other  words,  it  is  not  incumbent  upon 
plaintiff'  to  plead  stipulations  of  the  policy  which  would  relieve  the 
insurer  from  liability  under  certain  circumstances.®^ 


ringer,  43  Okla.  279,  142  Pae.  1026; 
Powers  V.  New  England  Fire  Ins.  Co., 
68  Vt.  390,  35  Atl.  331;  Cooledge  v. 
Continental  Ins.  Co.,  67  Vt.  14,  30  AtL 
798. 

[a]  Where  a  stock  of  merchandise 
is  Insured  in  a  certain  building,  the 
building  is  material  part  of  the  risk, 
and  a  complaint  on  the  policy  fails  to 
state  a  cause  of  action,  unless  it  is  al- 
leged therein  that  the  goods  were  lo- 
cated in  the  building  at  the  time  of  the 
fire.  Wright  &  Son  v.  Bankers  etc. 
Mut.  Fire  Ins.  Co.,  73  Mo.  App.  365. 

[b]  But  where  the  policy  describes 
the  merchandise  as  contained  on  the 
first  floor  of  a  certain  building,  and 
the  building  is  but  one  story  high,  a 
complaint  is  not  defective  for  failure 
to  allege  that  the  merchandise  when 
destroyed  was  on  the  first  floor.  Pence 
V.  Mercantile  Town  Mut.  Ins.  Co.,  106 
Mo.  App.  402,  80  S.  W.  746. 

90.  Arnold  V.  American  Ins.  Co.,  148 
Cal.  660,  84  Pac.  182,  25  L.  K.  A.  (N. 
S.)  6;  Allen  v.  Home  Ins.  Co.,  133  Cal. 
29,  65  Pac.  138. 

91.  Powers  v.  New  England  Fire  Ins. 
Co.,  68  Vt.  390,  35  Atl.  331;  Farrell  v. 
American  Empl.  Liab.  Ins.  Co.,  68  Vt. 
136,  34  Atl.  478;  Troy  Fire  Ins.  Co.  v. 
Carpenter,  4  Wis.  20. 

[a]  Concurrent  insurance  being  per- 
mitted by  the  terms  of  a  policy  of  fire 
insurance,  the  plaintifl"  is  not  required 
to  allege  the  existence  of  another  pol- 
icy, and  its  terms,  but  the  defendant 
may  take  advantage  thereof  in  the  an- 
swer. Aetna  Ins.  Co.  v.  McLead,  57 
Kan.  95,  45  Pac.  73,  57  Am.  St.  Kep. 
320. 

[b]  It  is  not  "necessary  that  parts 
of  the  contract  should  be  stated  which 
are  distinct  and  collateral  provisions, 
or,  respect  only  the  liquidation  of  dam- 
ages under  particular  circumstances, 
without  extending  to  absolve  the  de- 
fendant from  responsibility."  Cool- 
edge  V.  Continental  Ins.  Co.,  67  Vt.  14, 
30  Atl.  798. 

[c]  Plaintiff    need    not    allege    that 


the  insurance  company  by  its  charter 
is  estopped  to  set  up  the  illegal  acts  of 
its  agent  to  avoid  the  policy,  for  if  a 
charter  "authorizes  such  a  course  the 
company  must  plead  it  as  a  defense. 
There  is  no  presumption  that  the  com- 
pany 's  charter  contains  anything  sx)  at 
variance  with  settled  principles  of 
law."  Germania  L.  Ins.  Co.  v.  Lunk- 
enheimer.  127  Ind.  536,  26  N.  E.   1082. 

[d]  By-laws  of  a  benefit  society  pro- 
viding that  benefits  shall  be  paid  from 
a  certain  fund,  indicate  merely  the 
source  and  means  of  payment,  but  are 
not  a  condition  of  liability  and  there- 
fore need  not  be  alleged  in  the  com- 
plaint. Placa  V.  Polizzi,  etc.  Soc,  138 
N.   Y.   Supp.   822. 

[e]  Exercise  of  Option  To  Rebuild. 
It  is  not  necessary  to  aver  that  the  de- 
fendant had  not,  within  sixty  days  af- 
ter receipt  of  proofs  of  loss  as  provided 
by  the  policy,  given  notice  of  its  op- 
tion to  rebuild  or  repair  the  buildinjf, 
as  notice  of  election  to  exercise  such 
option  is  a  matter  of  defense.  Bene- 
dix  V.  German  Ins.  Co.,  78  Wis.  77,  47 
N.  W.  176. 

92.  Mass. — Forbes  v.  American  Mut. 
Life  Ins.  Co.,  15  Gray  249,  77  Am.  Dec. 
360.  Mo. — Farmers'  Bank  v.  Manches- 
ter Assur.  Co.,  106  Mo.  App.  114,  80  S. 
W.  299.  R.  I.— Whipple  v.  United  Fire 
Ins.  Co.,  20  E.  I.  260,  38  Atl.  498.  Tex. 
East  Texas  Fire  Ins.  Co.  v.  Dyches,  56 
Tex.  565. 

[a]  Clauses  "usually  contained  in 
policies  of  insurance,  which  provide 
that  the  policy  shall  become  void  or 
its  operation  defeated  or  suspended  or 
the  insurer  relieved  wholly  or  partially 
from  liability,  upon  the  happening  of 
some  event,  or  the  doing  or  omission 
to  do  some  act,  "are  conditions  subse- 
quent and  need  not  be  pleaded  by  the 
plaintiff,  being  matters  of  defense. 
Moody  V.  Amazon  Ins.  Co.,  52  Ohio  St. 
12,  38  N.  E.  1011,  49  Am.  St.  Eep.  699. 

As  to  pleading  compliance  with  con- 
ditions subsequent,  see  infra,  IV,  D,  1. 

93.  Kettenring  v.  Northwestern  Ma- 
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B.  Insurable  Interest,  —  1.  Generally.  —  Plaintiff 's  insurable 
interest  being  one  of  the  essential  facts  upon  which  the  right  of  re- 
covery on  policies  of  insurance  depends,  it  must  appear  from  the  com- 
plaint that  plaintiff  had  an  insurable  interest.^*  A  failure  to  show 
such  interest  renders  the  complaint  fatally  defectivcj*^    It  is  sufficient, 


sonic  Aid  Assn.,  99  Fed.  532;  Conti- 
nental Cas.  Co.  V.  Jennings,  45  Tex. 
Civ.  App.  14,  99  S.  W.  423. 

[a]  "It  is  enough  for  the  plaintiff 
to  declare  upon  the  clause  of  the  con- 
tract under  which  he  deems  himself  en- 
titled to  recover,  stating  the  facts 
showing  prima  facie  such  right.  The 
conditions  of  the  policy  that  would  ex- 
cuse the  insurer  from  payment,  or  that 
would  reduce  the  principal  sum  insured, 
are  matters  of  defense."  Aetna  Life 
Ins.  Co.  V.  Milward,  118  Ky.  716,  82  S. 
W.  364. 

[b]  The  plaintiff  is  not  required  to 
■anticipate  defenses  by  pleading  a  stip- 
ulation which  does  not  call  for  the  per- 
formance of  some  act  by  him,  but  pro- 
vides only  for  an  exceptional  case  in 
which  defendant  shall  not  be  liable  un- 
der the  contract  of  insurance.  Aetna 
Ins.  Co.  V.  Glasgow  EI.  &  L.  Co.,  107 
Ky.  77,  52  S.  W.  975. 

[c]  "Stipulations  added  to  a  prin- 
cipal contract,  which  are  intended  to 
avoid  the  defendant's  promise  by  way 
of  defeasance  or  excuse,  must  be  plead- 
ed in  defense,  and  must  be  sustained 
by  evidence.  They  are  in  the  nature 
of  provisos.  Exceptions  which  leave 
the  defendant  liable  to  perform  that 
which  remains  after  the  part  excepted 
is  taken  away  are  to  be  negatived,  and 
it  is  not  always  easy  to  determine  to 
which  class  a  stipulation  belongs." 
Coburn  v.  Travelers'  Ins.  Co.,  145  Mass. 
226,   13  N.  E. '604. 

[d]  The  occurrence  of  conditions 
which  operate  to  defeat  the  policy 
should  be  shown  by  the  party  relying 
upon  them.  Coburn  v.  Travelers'  Ins. 
Co.,  145  Mass.  226;  13  N.  E.  604. 

94.  U.  S.— The  Dolphin,  7  Fed.  Cas. 
No.  3,973.  Del. — Draper  v.  Delaware 
Mut.  Fire  Ins.  Co.,  91  Atl.  206.  Mass. 
Eider  v.  Ocean  Ins.  Co.,  20  Tick.  259. 
Mo.— Sharp  v.  Niagara  Fire  Ins.  Co., 
164  Mo.  App.  475,  147  S.  W.  154.  N.  Y. 
Bryan  v.  Farmers'  Mut.  Indm.  Assn., 
81  App.  Div.  543,  81  N.  Y.  Supp.  145; 
Fowler  v.  The  New  York  Cent.  &  11. 
E.  E.  Co.,  74  Hun  141,  26  N.  Y.  Supp. 
218.  Ore.— Chrisman  v.  State  Ins.  Co., 
16  Ore.  283,  18  Pac.  466.     Tex.— Conti- 
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nental  Fire  Assn.  v.  Bearden,  29  Tex. 
Civ.  App.  569,  69  S.  W.  982;  Sun  Mut, 
Ins.  Co.  V.  Tufts,  20  Tex.  Civ.  App.  147, 

50  S.  W.  ISO.  Vt.— Diekerman  f.  Ver- 
mont Mut.  Fire  Ins.  Co.,  67  Vt.  99,  30 
Atl.  808. 

[a]  An  allegation  that  the  defend- 
ant insured  the  plaintiff  against  loss 
by  fire  on  his  "stock  of  goods  and  fix- 
tures kept  in  his  store,"  is  not  a  dis- 
tinctive allegation  of  an  insurable  in- 
terest of  the  plaintiff  in  the  property 
covered  by  the  policy.  The  "petition 
is  radically  defective  in  these  particu- 
lars. It  fails  to  state  a  cause  of  ac- 
tion." Clevinger  r.  Northwestern  Nat. 
Ins.  Co.,  71   Mo.  App.  73. 

[b]  An  agent  suing  on  a  policy  is- 
sued to  him  for  his  princijial,  must 
show  the  latter 's  insurable  interest  in 
the  propertv.  Freeman  v.  Fulton  Fire 
Ins.  Co.,  3S'Bnrl..   (X.  Y.)   247. 

fc]  i'he  complaint  should  state  who 
were  the  real  parties  in  interest  at  the 
time  when  the  jKilicy  was  issued  and 
vat  the  time  of  the  loss.  Eider  v.  Ocean 
Ins.  Co..  20  Pick.   (Mass.)    259. 

95.  U.  S.— Ilenshaw  r.  Mut.  Safety 
Ins.  Co.,  2  Blatohf.  99,  11  Fed.  Cas.  No. 
6,387.  Ala.— Slaughter  r.  Grand  Lodge, 
6S  So.  367.  Ind.— Vernon  Ins.  &  T.  Co. 
r.  Bank  of  Toronto,  29  Ind.  App.  678, 
65  N.  E.  23;  Western  Assur.  Co.  v.  Mc- 
Carty,  IS  Ind.  App.  449,  48  N.  E.  265. 
Mo.— Wolf  r.  The  Sun  Ins.  Co.,  75  Mo. 
App.  306;  Clevinger  r.  Northwestern 
Nat.  Ins.  Co.,  71  Mo.  App.  73.  N.  Y. 
Brvan   v.  Farmers'   Mut.   Indem.   Assn., 

51  App.  Div.  543,  81  N.  Y.  Supp.  14.5s 
Ore.— Ilardwick  v.  State  Ins.  Co.,  20 
Ore.  547,  26  Pac.  840.  Tex.— Conti- 
nental Fire  Assn.  v.  Bearden,  29  Tex. 
Civ.  App.  569,  69  S.  W.  9'<2. 

[a]  A  complaint  which  alleges  an 
insurance  effoct< d  1iv  the  plaintiff  with 
the  defendant,  but  shows  no  interest  in 
the  thing  insured  existing  in  the  plain- 
tiff at  the  time  of  the  loss,  and  no  au- 
thority conferred  upon  him  by  the 
owner,  except  to  pay  the  premium,  is 
had  on  demurrer.  Freeman  v.  Fulton 
Fire  Ins.  Co.,  14  Abb.  Pr.  (N.  T.)  398. 

[b]  A  demurrer  to  a  complaint 
showing  that  the  property  was  owned 
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however,  that  the  insurable  interest  of  plaintiff  appears  upon  the  face 
of  the  policy  which  is  made  a  part  of  the  complaint.^^ 

2.  At  the  Time  of  Loss.  —  In  some  jurisdictions  a.  showing  of  an 
insurable  interest  at  the  time  of  the  issuance  of  the  policy  is  not 
sufficient,  but  it  must  appear  that  this  interest  existed  at  the  time 
of  the  loss,^^     In  others,  however,  allegations  showing  plaintiff's  in- 


by  one  person  and  the  policy  was  is- 
sued to  another,  without  any  allegation 
of  title  or  insurable  interest  in  the  in- 
sured, must  be  sustained.  Bryan  v. 
Farmers'  Mut.  Indem.  Assn.,  81  App. 
Div.  542,  81  N.  Y.  Supp.  145. 

[c]  Amendment. — The  failure  to 
aver  an  insurable  interest,  however, 
may  be  remedied  by  amendment  at  any 
time,  even  after  the  defendant  has 
moved  for  a  nonsuit  on  that  ground. 
Koshland  v.  Fire  Assn.,  31  Ore.  362,  49 
Pac.  865. 

[d]  And  a  defective  allegation  is 
cured  by  an  averment  in  the  answer 
that  plaintiff  had  a  title  less  than  a 
fee  simple.  Bode  r.  Firemen's  Ins.  Co., 
103  Mo.  App.  289,  77  S.  W.  116. 

96.  Colo.— Tabor  r.  Goss  &  P.  Mfg. 
Co.,  11  Colo.  419,  IS  Pac.  537.  111. 
Massachusetts  Mut.  L.  Ins.  Co.  v.  Kel- 
logg, 82  111.  614.  Neb.— Farmers'  &  M. 
Ins.  Co.  V.  Peterson,  47  Neb.  747,  66 
N.  W.  847;  Western  Horse  &  C.  Ins.  Co. 
V.  Scheidle,  18  Neb.  495,  25  N.  W.  620. 
N.  Y.— Castell  r.  Woodoork,  121  N.  Y. 
Supp.  585.  W.  Va. — Sheppard  v.  Pea- 
body  Ins.  Co.,  21  W.  Va.  368.  Wis. 
Canfield  v.  Watertown  Fire  Ins.  Co., 
55  Wis.  419,  13  N.  W.  252. 

97.  U.  S. — Earnmoor  v.  California 
Ins.  Co.,  40  Fed.  847.  Del. — Draper  v. 
Delaware  Mut.  Fire  Ins.  Co.,  91  Atl. 
206.  Ind.— Vernon  Ins.  &  T.  Co.  v. 
Bank  of  Toronto,  29  Ind.  App.  678,  65 
N.  E.  23;  Farmers'  Ins.  Co.  v.  Burris, 
23  Ind.  App.  507,  55  N.  E.  773;  In- 
diana Live  Stock  Ins.  Co.  v.  Bogeman, 
4  Ind.  App.  237,  30  N.  E.  7;  Phoenix 
Ins.  Co.  V.  Benton,  87  Ind.  132.  Mo. 
Cox  V.  American  Ins.  Co.,  137  Mo. 
App.  40,  119  S.  W.  476;  White  v.  Mer- 
chants' Ins,  Co.,  93  Mo.  App.  282; 
Harness  v.  National  Fire  Ins.  Co.,  62 
Mo.  App.  245.  Ore. — Hardwick  v.  State 
Ins.  Co.,  20  Ore.  547,  26  Pac.  840. 
S.  D. — Lindsay  v.  Pettigrew,  5  S.  D. 
500,  59  N.  W.  726.  Tex.— Alamo,  etc. 
Co.  V.  Davis  (Tex.  Civ.  App.),  45  S.  W. 
604;  Commercial  Union  Assur.  Co.  V. 
Dunbar,  7  Tex.  Civ.  App.  418,  26  S.  W. 
628.     Vt.— Davis  v.  New  England  Fire 


Ins.  Co.,  70  Vt.  217,  39  Atl.  1095 
Dickerman  v.  Vermont  Mut.  Fire  Ins 
Co.,  67  Vt.  99,  30  Atl.  808.  W.  Va 
Quarrier  v.  Aetna  Fire  &  Marine  Ins 
Co.,  10  W.  Va.  507,  27  Am.  Kep.  582 

[a]  Where  it  is  alleged  in  the  com 
plaint  that  plaintiff  at  the  time  of  is 
suance  of  the  policy  was  the  owner  of 
the  insured  property,  that  the  property 
was  destroyed  by  fire  and  that  plaintiff 
suffered  a  total  loss,  all  to  his  damage 
in  a  certain  sum,  such  allegations  do 
not  sufficiently  show  the  insurable  in- 
terest of  plaintiff  at  the  time  of  the 
loss.  Farmers'  Ins.  Co.  v.  Burris,  23 
Ind.  App.  507,  55  N.  E.  773. 

[b]  So,  too,  an  averment  that  plain- 
tiff's assignor,  to  whom  the  policy  was 
issued,  was  the  owner  at  the  time  of 
such  issuance  and  that  he  occupied  the 
property  at  the  time  of  the  loss,  falls 
short  of  an  averment  of  ownership^  at 
the  time  of  the  fire  and  is  not  suffi- 
cient to  show  that  plaintiff  has  an 
insurable  interest.  Phenix  Ins.  Co.  V. 
Moffitt  (Ind.  App.),  51  N.  E.  948. 

[e]  But  a  complaint  is  sufficient, 
though  it  does  not  specifically  allege 
an  insurable  interest  of  plaintiff  at  the 
time  of  the  loss, 'if  from  other  facts 
alleged  such  interest  is  clearly  infer- 
able; and  such  "inference,  when  the 
petition  is  assailed  by  a  general  de- 
murrer, must  be  taken  as  an  alleged 
fact."  Northwestern  Nat.  Ins.  Co.  v. 
Woodward,  18  Tex.  Civ.  App.  496,  45 
S.  W.  185. 

[d]  Averment  of  Policy  In  Full 
Force  and  Effect. — Where  in  addition 
to  an  averment  of  ownership  at  the 
time  of  issuance  of  the  policy  it  is 
alleged  that  while  the  policy  was  in 
full  force  and  effect  the  insured  prop- 
erty was  destroyed  by  fire,  such  allega- 
tions of  the  complaint  sufficiently  show 
the  insurable  interest  of  plaintiff  at 
the  time  of  the  loss.  Insurance  Co.  v. 
Hegewald,  161  Ind.  631,  66  N.  E.  902. 
To  the  same  effect:  American  Cent. 
Ins.  Co.  V.  White,  32  Tex.  Civ.  App. 
197,  73  S.  W.  827;  German  Ins.  Co.  v. 
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surable  interest  at  the  time  of  issuance  of  the  policy  are  held  sufficient^ 
the  law  presuming  such  status  to  continue  until  the  contrary  is  shown.^^ 
Extent  of  Interest.  —  In  actions  on  policies  insuring  property,  a 
general  allegation  of  plaintiff's  ownership  of  the  property,^^  or  a 
statement  of  facts  from,  which  such  ownership  by  reasonable  intend- 
ment may  be  inferred,  sufficiently  shows  plaintiff's  insurable  interest.^ 
Where  the  plaintiff  sues  as  a  trustee  he  is  not  required  to  set  forth 


Pearlstone,  18   Tex.  Civ.  App.    706,  45 
S.   W.   832. 

[e]  Such  Defect  Is  Not  Cured  by 
a  Verdict  and  Judgment. — Western 
Assur.  Co.  V.  Koontz,  17  Ind.  App.  54, 
46  N.  E.  95. 

[f]  A  "plaintiff  seeking  to  collect 
a  fire  insurance  policy  must  show  that 
he  was  the  owner  of  the  property,  or 
was  otherwise  interested  in  it  at  the 
time  of  its  destruction;  and  unless  he 
alleges  such  facts  in  his  petition  no 
cause  of  action  will  be  stated,  and 
therefore  no  judgment  can  be  renderctl 
in  his  behalf."  Alamo  Fire  Ins.  Co. 
V.  Davis  (Tex.  Civ.  App.),  45  S.  W. 
604. 

98.  Ala. — ^Commercial,  etc.  Co.  v. 
Capital,  etc.  Co.,  8  So.  222.  Colo. 
Tabor  v.  Goss  &  P.  Mfg.  Co.,  11  Colo. 
419,  18  Pac.  537.  Neb.— Western 
Horse  &  C.  Ins.  Co.  v.  Scheidle,  IS 
Neb.  495,  25  N.  W.  620.  N.  Y.— Kous- 
eel  V.  St.  Nicholas  Ins.  Co.,  52  How. 
Pr.  495;  Davis  v.  Grand  Eapids  Fire 
Ins.  Co.,  15  Misc.  263,  36  N.  Y.  Supp. 
792;  Castell  v.  Woodcock,  121  N.  Y. 
Supp.  585.  Ohio.— People 's  Fire  Ins. 
Co.  V.  Heart,  24  Ohio  St.  331. 

99.  U.  S.— Earnmoor  v.  California 
Ins.  Co.,  40  Fed.  847.  Cal.— Ferrer  v. 
Home  Mut.  Ins.  Co.,  47  Cal.  416.  Ind. 
Insurance  Co.  v.  Hegewald,  101  Ind. 
631,  66  N.  E.  902;  Phoenix  Ins.  Co.  r. 
Pickel,  119  Ind.  155,  21  N.  E.  546,  12 
Am.  St.  Kep.  393;  Vernon  Ins.  &  Trust 
Co.  V.  Bank  of  Toronto,  29  Ind.  App. 
678,  65  N.  E.  23.  Kan.— St.  Paul  F. 
&  M.  Ins.  Co.  V.  Kellv,  43  Kan.  741, 
23  Pac.  1046.  Mich.  — Eediker  v.  Queen 
Ins.  Co.,  107  Mich.  224,  65  N.  W.  105. 
Mo. — Rogers  v.  Western  H.  Mut.  F. 
Ins.  Co.,  93  Mo.  App.  24;  Boudurant 
V.  German  Ins.  Co.,  73  Mo.  App.  477. 
N.  y. — .Sullivan  v.  Spring  Garden  Ins. 
Co.,  34  App.  Div.  128,  54  N.  Y.  Supp. 
629.  Tex.— American  Cent.  Ins.  Co.  r. 
White,  32  Tex.  Civ.  App.  197,  73  S.  W. 
827.  W.  Va.— Quarrier  v.  Aetna  Fire 
&  Marine  Ins.  Co.,  10  W.  Va.  507,  27 
Am.  Eep.  582. 
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{a]  Averment  of  Interest. — An  aver- 
ment that  on  the  date  when  the  policy 
was  taken  out,  plaintiff  "was  inter- 
ested" in  the  property  insured,  to  a 
given  amount,  is  suflficient.  It  is  "not 
necessary  to  state  the  plaintiff's  title 
to,  or  ownership  in,  the  property  in- 
sured." Aurora  Fire  Ins.  Co.  v.  John- 
son, 46  Ind.  315.  See  also  Granger  r. 
Howard  ins.  Co.,  5  Wend.  (N.  Y.)  200. 

[b]  "A  general  averment  that  the 
plaintiff  at  the  inception  of  the  policy 
and  at  the  time  of  the  loss  was  the 
owner  of  the  property  destroyed  is 
sufficient  to  admit  evidence  of  any  in- 
terest he  may  have  had  without  fur- 
ther averment."  Phoenix  Ins.  Co.  t\ 
Kowe,  117  Ind.  202,  20  X.  E.  122. 

[c]  Sufficient  Allegation  of  Sole 
Ownership. — Such  averment  is  sufficient 
even  where  the  policy  expressly  pro- 
vides that  if  the  insured  shall  not  be 
the  sole  and  unconditional  owner  in 
fee  of  the  insured  property,  the  policy 
shall  become  void.  Ferrer  v.  Home 
Mut.  Ins.  Co.,  47  Cal.  416;  Phoenix  Ins. 
Co.  V.  Stark,  120  Ind.  444,  22  N.  E. 
413. 

1.  Ind.— Insurance  Co.  of  N.  A.  v. 
Hegewald,  161  Ind.  631,  66  N.  E.  902. 
N.  y. — Kline  Bros.  v.  German  Union 
Fire  Ins.  Co.,  147  App.  Div.  790,  132 
N.  Y.  Supp.  181.  Tex. — Northwestern 
Nat.  Ins.  Co.  v.  Woodward,  18  Tex. 
Civ.  App.  496,  45  S.  W.  185,  overruling 
on  this  point  Insurance  Co.  r.  Everett 
(Tex.  Civ.   App.),  36   S.  W.   125. 

[a]  Where  it  is  not  alleged  in  terms 
that  the  plaintiff  is  the  legal  owner 
of  the  policy,  but  it  is  alleged  that 
the  policy  was  issued  to  him,  such  al- 
legation is  equivalent  to  an  averment 
of  ownership.  German  Ins.  Co.  r.  Gibbs 
(Tex.  Civ.  App.),  35  S.  W.  679.  See 
also  Tabor  r.  Goss  &  P.  Mfg.  Co.,  11 
Colo.   419,   18   Pac.   537. 

[b]  An  averment  that  the  property 
insured  was  plaintiff's  property  at  the 
time  of  the  issuance  of  the  policy  and 
that  it  was  on  his  premises  when  it 
was   destroyed  by   fire    to   his   damage 
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the  nature  and  extent  of  his  trust.-  So,  too,  where  it  appears  from 
the  complaint  that  plaintiff  is  the  beneficiary  under  the  policy,  no  other 
allegation  of  plaintiff's  insurable  interest  is  required,^  but  in  an 
action  on  a  policy  procured  by  plaintiff'  on  the  life  of  another,  an 
averment  of  plaintiff's  insurable  interest  is  essential.'* 

C.  Loss  AND  Extent  of  Liability.  —  1.  Cause  of  Loss.  —  It  is 
essential  to  the  recovery  on  a  policy  of  insurance  that  the  complaint 
should  show  the  cause  of  the  loss,^  and  that  such  loss  occurred  by 
reason  of  a  peril  insured  against.^  A  complaint  otherwise  sufficient 
and  containing  a  statement  of  the  loss,  coupled  with  averments  show- 


in  the  value  thereof,  is  sufficient.  Phoe- 
nix Ins.  Co.  V.  Pickel,  119  Ind.  155, 
21   N.   E.   546,   12   Am.   St.   Eep.    393. 

[c]  Where  plaintiff  (1)  describes 
the  insured  property  as  "his"  prop- 
erty, an  inference  of  ownership  will 
be  drawn  from  such  averment  in  the 
interest  of  substantial  justice.  Kogers 
V.  Western  H.  Mut.  F.  Ins.  Co.,  93  Mo. 
App.  24;  American  Cent.  Ins.  Co.  v. 
White,  32  Tex.  Civ.  App.  197,  73  S. 
W.  827.  See  also  Aurora  Fire  Ins.  Co. 
V.  Johnson,  46  Ind.  315.  (2)  Such 
averment,  though  open  to  criticism,  is 
sufficient  after  verdict.  Shaver  v.  Mer- 
cantile T.  Mut.  Ins.  Co.,  79  Mo.  App. 
420;  Jones  v.  Philadelphia  Underwrit- 
ers,  78   Mo.  App.   296. 

2.  Henshaw  v.  Mut.  Safety  Ins. 
Co.,  2  Blatchf.  99,  11  Fed.  Cas.  No. 
6,387. 

3.  U.  S.— Robinson  v.  United  States 
Mut.  Ace.  Assn.,  68  Fed.  825.  HI. 
Guardian  Mut.  Life  Ins.  Co.  v.  Hogan, 
80  111.  35,  22  Am.  Eep.  180.  Kan. 
Foresters  of  A.  v.  Hollis,  70  Kan.  71, 
78  Pac.  160.  Mo. — Masonic  Ben.  Assn. 
V.  Bunch,  109  Mo.  560,  19  S.  W.  25; 
Keeton  v.  National  Union,  178  Mo. 
App.  301,  165  S.  W.  1107.  Tex.— Pacific 
Mut.  Life  Ins.  Co.  v.  Williams,  79  Tex. 
633,  15  S.  W.  478. 

[a]  Where  an  accident  policy  is  ob- 
tained by  the  insured  obviously  for 
his  own  benefit  but  with  a  clause  that 
in  case  of  an  injury  resulting  in  his 
death  the  amount  due  thereon  shall  be 
paid  to  plaintiff,  it  is  not  necessary 
for  plaintiff  to  aver  his  insurable  in- 
terest. American  Empl.  L.  Ins.  Co.  v. 
Barr,  68   Fed.  873,   16  C.   C.   A.  51. 

[b]  In  an  action  on  a  benefit  cer- 
tificate, which  under  the  laws  of  the 
society  is  payable  to  the  "nearest 
relatives"  of  the  deceased  an  aver- 
ment that  plaintiffs  are  the  father  and 
mother  of  the  deceased  and  his  near- 
est relatives  is   sufficient  to  make  out 


a  prima  facie  right  to  the  recovery  on 
the  certificate,  without  alleging  that 
deceased  left  no  surviving  widow  or 
children.  Sherry  v.  Plasterers'  Union, 
139  Pa.  470,  20  Atl.   1062. 

4.  Ind. — Burton  v.  Connecticut  Mut. 
L.  Ins.  Co.,  119  Ind.  207,  21  N.  E. 
746,  12  Am.  St.  Eep.  405.  Mo.— Single- 
ton V.  St.  Louis  Mutual  Ins.  Co.,  66 
Mo.  63,  27  Am.  Eep.  321.  N.  Y.— Euse 
r.  The  Mut.  Ben.  Life  Ins.  Co.,  23  N. 
Y.  516. 

[a]  Mere  Conclusion. — It  is  not 
sufficient  to  aver  merely  that  plaintiff 
Lad  an  insurable  interest  in  the  life 
of  the  insured,  but  facts  must  be 
stated  in  the  complaint  from  which, 
as  a  matter  of  law,  the  court  can  in- 
fer the  existence  of  such  an  interest. 
Elkhart  Mut.,  etc.  Assn.  v.  Houghton, 
98    Ind.    149. 

[b]  A  daughter  has  not  necessarily 
an  interest  in  her  mother's  life,  and  in 
a  suit  upon  a  policy  she  is  bound  to 
allege  her  pecuniary  interest  in  the 
life  of  the  mother.  Continental  Life 
Ins.  Co.  V.  Volger,  89  Ind.  572,  46  Am. 
Eep.  185. 

5.  Hicks    V.    Fitzsimmons,    1    Wash. 

C.  C.  279,  12  Fed.  Cas.  No.  6,460; 
Weltin  r.  Union  Marine  Ins.  Co.,  13  N. 
y.  Supp.  700. 

6.  U.  S. — Peters  v,  Warren  Ins.  Co., 
14  Pet.  99,  10  L.  ed.  371;  Western 
Eefrigerator  Co.  v.  American  Cas.  Ins. 
Co.,  51  Fed.  155.     Ala.— Mobile  Marine 

D.  &  Mut.  Ins.  Co.  V.  McMillan  & 
Son,  31  Ala.  711.  Cal. — Blasingame  v. 
Home  Ins.  Co.,  75  Cal.  633,  17  Pac. 
925;  Pacific  Union  Club  v.  Commercial 
U.  Assur.  Co.,  12  Cal.  App.  503,  107 
Pac.  728.  Ky. — Louisville  Marine  & 
Fire  Ins.  Co.  v.  Bland,  9  Dana  143.  Pa. 
American  Ins.  Co.  v.  Insley,  7  Pa.  223, 
47  Am.  Dee.  509. 

[a]  In  order  to  recover,  the  plain- 
tiff is  bound  to  allege  a  loss  of  the 
kind  covered  by  the  contract.     Price  v. 
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ing  such  loss  was  occasioned  by  a  peril  within  the  terms  of  the  policy, 
is  good  against  a  general  demurrer/  A  complaint  on  a  fire  insurance 
policy  must  show  that  the  insured  property  was  damaged  or  destroyed 
by  reason  of  a  fire.^ 

In  an  action  on  a  policy  insuring  against  bodily  injury  caused 
solely  by  external,  violent  and  accidental  means,  it  is  incumbent  upon 
plaintiff  to  allege  either  in  express  terms  that  the  injury  was  caused 
by  such  means,^  or  to  aver  facts  conclusively  showing  that  the  injury 


Occidental   L.   Ins.    Co.,    169    Cal.    800, 
147  Pac.  1175. 

[b]  Action  on  Policy  of  Marine  In- 
surance.—U.  S. — Hicks  V.  Fitzsimmons, 
1  Wash.  C.  C.  279,  12  Fed.  Cas.  No. 
6,460.  Cal. — Miller  v.  California  Ins. 
Co.,  7-6  Cal.  145,  18  Pac.  155,  9  Am. 
St.  Eep.  184.  Mo. — Gartside  v.  Or- 
phans' Ben.  Ins.  Co.,  62  Mo.  322.  N.  Y. 
Weltin  t'.  Union  Marine  Ins.  Co.,  13 
N.  Y.  Supp.  700. 

[c]  In  a  complaint  on  a  policy  of 
marine  insurance  containing  a  clause 
covering  damage  to  the  vessel  "to 
which  insurers  are  liable  by  the  rules 
and  customs  of  insurance  in  San  Fran- 
cisco," it  is  necessary  to  allege  that 
by  the  customs  of  insurance  in  San 
Francisco  insurers  are  liable  for  the 
damage  for  which  recovery  is  sought. 
Miller  v.  California  Ins.  Co.,  76  Cal. 
145,  18  Pac.   155,  9  Am.  St.  Rep.   184. 

7.  Gartside  v.  Orphans'  Ben.  Ins. 
Co.,  62  Mo.  322. 

8.  Rodi  V.  Rutgers  Fire  Ins.  Co.,  6 
Bosw.  (N.  Y.)  23;  Krank  r.  Conti- 
nental Ins.  Co.,  50  Misc.  144,  100  N. 
Y.  Supp.  399;  Keeler  V.  Niagara  Fire 
Ins.  Co.,  16  Wis.  523,  84  Am.  Dec. 
714.  See  Pacific  Union  Club  r.  Com- 
mercial U.  Assur.  Co.,  12  Cal.  App.  503, 
107  Pac.  728. 

9.  Cal.— Richards  i'.  Travelers'  Ins. 
Co,,  89  Cal.  170,  26  Pac.  762,  23  Am. 
St.  Rep.  455.  Ind.— National  Ben. 
Assn.  V.  Grauman,  107  Ind.  288,  7  N. 
E.  233.  Miss. — Pervangher  v.  Union 
Cas.  &  Sur.  Co.,  85  Miss.  31,  37  So. 
461.  Mo. — Jamison  r.  Continental  Cas. 
Co.,  104  Mo.  App.  306,  78  S.  W.  812. 
N,  Y.— Cilley  r.  Preferred  Ace.  Ins. 
Co.,  109  App.  Div.  394,  96  N.  Y.  Supp. 
282.  Tex.— Aetna  Life  Ins.  Co.  v.  Grif- 
fin, 58  Tex.  Civ.  App.  198,  123  S.  W. 
432. 

[a]  An  averment  that  the  death  of 
the  insured  was  the  result  of  an  "ac- 
cidental injury  independent  of  all 
other  causes,"  is  a  sufficient  averment, 
although   it    does   not   follow    precisely 
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the  terms  of  the  policy.  Pacific  Mut. 
L.  Ins.  Co.  V.  Shields,  182  Ala.  106,  62 
So.  71. 

[b]  An  averment  that  "the  in- 
sured was  killed,  his  death  resulting 
solely  from  physical  bodily  injuries 
proceeding  from  and  inflicted  by  ex- 
ternal, violent  and  accidental  means, 
the  same  producing  immediate  death," 
is  a  sufficient  allegation  of  death  by 
accident.  Railway  Officials'  Ace.  Assn. 
r.  Armstrong,  22  Ind.  App.  406,  53  N. 
E.  1037. 

[c]  In  action  on  a  policy  providing 
for  the  payment  of  a  certain  sum  in 
the  event  of  the  death  of  the  insured 
resulting  directly  and  immediately 
from  "physical,  bodily  injury  inflicted 
by  external  violent  and  accidental 
means,"  it  must  be  alleged  in  the 
complaint,  that  death  resulted  from  in- 
juries accidentally  received.  Newman 
V  Railway  Officials  &  Em.  Ace.  Assn., 
15  Ind.  App.  29,  42  N.  E.  650. 

[d]  Where  one  of  the  conditions 
of  the  policy  is  that  the  death  of  the 
insured  must  have  been  caused  solely 
by  "external,  violent  and  accidental 
means,"  and  the  complaint  does  not  in 
its  allegations  follow  the  terms  of  the 
policy,  but  does  aver  that  the  death 
of  tlie  insured  was  the  result  of  an 
"accidental  injury  independent  of  all 
other  causes,"  such  averment  sufficient- 
ly shows  that  the  death  occurred  in 
a  manner  contemplated  by  the  policy. 
Pac.  Mut.  L.  Ins.  Co.  v.  Shields,  182 
Ala.   106,  62  So.   71. 

[e]  An  allegation  that  the  assured 
died  "from  the  effects  of  said  ac- 
cidental injury"  is  in  effect  "an  aver- 
ment that  the  injury  was  the  direct  and 
not  a  remote  cause  of  death  and  should 
be  accepted  as  the  equivalent  of  an 
allegation  that  the  death  of  the  as- 
sured resulted  solelv  from  the  injury." 
Driskell  v.  United"  States  Health  & 
Ace.  Ins.  Co.,  117  Mo.  App.  362,  93  S. 
W.    880. 

[f]  Where   it   is   doubtful   whether 
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sustained  is  embraced  in  the  terms  of  the  policy.^" 

2.  Extent  Thereof.  —  A  complaint  on  a  policy  insuring  against 
loss  of  property  must  show  either  by  express  averment,"  or  by  neces- 
sary inference^^  the  value  of  the  insured  property  at  the  time  of  the 


the  facts  alleged  are  sufficient  to  jus- 
tify the  inference  that  the  injuries 
were  incurred  through  "external,  vio- 
lent and  accidental  means,"  the  com- 
plaint should  be  amended,  as  an  allega- 
tion to  this  effect  is  essential  to  sup- 
port a  judgment  for  plaintiff.  Hester 
V.  Fidelity  &  Cas.  Co.,  69  Mo.  App. 
186. 

[g]  Answer  Curing  Defect. — Where 
the  complaint  fails  to  show  that  the 
death  was  caused  by  external  or  vio- 
lent means,  but  it  is  alleged  in  the 
answer  that  the  death  did  not  so  oc- 
cur and  the  reply  puts  such  allegation 
in  issue,  the  defect  in  the  complaint 
is  cured  by  the  answer.  Summers  r. 
Fidelity  Mut.  Aid  Assn.,  84  Mo.  App. 
605. 

10.  Pacific  Mut.  Life  Ins.  Co.  v. 
Branham,  34  Ind.  App.  243,  70  N.  E. 
174;  Newman  v.  Eailway  Officials  & 
Em.  Ace.  Assn.,  15  Ind.  App.  29,  42 
N,  E.  650;  Driskell  v.  United  States 
Health  &  Ace.  Ins.  Co.,  117  Mo.  App. 
362,  93  S.  W.  880. 

[a]  Where  the  risk  is  limited  to  a 
case  of  death  "proximately  caused  by 
physical  injuries  of  which  there  should 
be  some  visible  external  sign,"  and  it 
is  averred  in  the  complaint  that  the 
assured  sustained  bodily  injuries  oc- 
casioned by  two  separate  falls  result- 
ing in  apoplexy  and  death,"  such  aver- 
ment is  sufficient  to  show  that  the 
death  did  not  result  in  consequence  of 
disease.  National  Ben.  Assn.  v.  Grau- 
man,  107  Ind.  288,  7  N.  E.  233. 

[b]  An  allegation  that  decedent 
"was  struck  upon  the  head  with  some 
hard  substance,  inflicting  a  mortal 
wound"  is  "precise  and  full  enough 
to  constitute  a  good  averment  that 
the  insured  met  death  by  an  'external, 
violent  and  purely  accidental  cause.'  " 
Jamison  v.  Continental  Cas.  Co.,  104 
Mo.  App.  306,  78  S.  W.  812.  So  is 
an  averment  that  the  insured  was  killed 
by  being  run  over  by  a  locomotive  en- 
gine. Phoenix  Ace.  &  Sick  Ben.  Assn. 
V.  Lathrop,  41  Ind.  App.  141,  81  N.  E. 
227. 

[c]  "Bodily"  injury  is  sufficiently 
pleaded  by  an  averment  that  the 
"plaintiff  received  an  injury  while  en- 


gaged in  a  lawful  vocation  which 
caused  the  total  and  permanent  loss 
of  his  right  eye."  Maynard  v.  Loco- 
motive E.  M.  L.  &  A.  Ins.  Assn.,  16 
Utah  145,  51  Pac.  259,  67  Am.  St.  Kep. 
602. 

[d]  Physical  marks  upon  the  body, 
caused  by  the  injury,  need  not  be  spe- 
cifically averred  where  it  is  alleged 
that  the  insured  was  killed  by  falling 
houses  and  flying  timbers  produced  by 
a  cyclone.  Standard  Life  &  Ace.  Ins. 
Co.  V.  Koen,  11  Tex.  Civ.  App.  273,  33 
S.  W.   133. 

11.  111.— The  Knickerbocker  Ins,  Co. 
V.  Tolman,  80  111.  106.  Ind.— Phoenix 
Ins.  Co.  V.  Benton,  87  Ind.  132.  Ky. 
Eoyal  Ins.  Co.  v.  Smith,  8  Ky.  L.  Rep. 
521.  Minn. — Maxey  v.  New  Hamp- 
shire Fire  Ins.  Co.,  54  Minn.  272,  55 
N.  W.  1130,  40  Am.  St.  Eep.  325. 
Mo. — Sharp  v.  Niagara  Fire  Ins.  Co., 
164  Mo.  App.  475,  147  S.  W.  154; 
Hilburn  v.  Phenix  Ins.  Co.,  129  Mo. 
App.  670,  108  S.  W.  576;  Shaver  v.  Mer- 
cantile Mut.  Ins.  Co.,  85  Mo.  App.  73; 
Wright  &  Son  v.  Bankers',  etc.  Mut. 
Fire  Ins.  Co.,  73  Mo.  App.  365;  Eam- 
sey  V.  Philadelphia  Underwriters  Assn., 
71  Mo.  App.  380;  Green  v.  Lancashire 
Ins.  Co.,  69  Mo.  App.  429.  Wis.— Bank ^ 
of  Elver  Falls  v.  German  Amer.  Ins. 
Co.,  72  Wis.  535,  40  N.  W.  506. 

[a]  A  complaint  failing  to  show 
that  the  property  destroyed  had  some 
value  and  what  the  value  was,  is 
fatally  defective.  Connecticut  Fire 
Ins.  Co.  V.  Union  Mercantile  Co.,  161 
Ky.  718,   171   S.  W.  407. 

[b]  The  doctrine  of  "aider"  by 
verdict  cannot  be  invoked  where  the 
value  of  personal  property  destroyed  is 
not  alleged.  Coleman  v.  Phoenix  Ins. 
Co.,  69  Mo.  App.  566. 

[c]  Plaintiff  suing  on  a  policy 
which  fixes  the  value  of  the  insured 
property,  is  only  required  to  allege 
the  amount  for  which  the  insurance 
was  effected.  Bode  v.  Firemen's  Ins. 
Co.,  103  Mo.  App.  289,  77  S.  W.  116. 

12.  American  Ins.  Co.  v.  Leonard, 
80   Ind,   272. 

[a]  Where  "the  amounts  of  the 
losses  upon  the  various  kinds  of  prop- 
erty   insured    were     itated     separately, 

Vol.  XIV 


38 


INSURANCE 


loss.  It  is  not  necessary,  however,  to  aver  its  actual  cash  value.''' 
A  complaint  on  an  open  policy  should  show  that  the  amount  of 
insurance  had  been  agreed  upon  prior  to  the  loss,"  and  in  an  action 
on  a  valued  policy,  the  amount  for  which  the  insurance  was  effected 
must  be  averred. ^^  An  allegation  that  plaintiff  had  an  interest  in  the 
insured  property  in  a  stated  amount  is  not  a  sufficient  allegation  of 
the  value  of  the  destroyed  property.^*^ 

In  actions  on  policies  of  marine  insurance  plaintiff  may,  under  an 
allegation  of  total  loss,  recover  for  a  constructive  total  loss,'^  and  it 
is  not  necessary  to  allege  the  abandonment  or  other  facts  constituting 
the  total  loss  relied  on.'**  A  complaint  on  an  accident  policy  must  show 
the  extent  of  the  disability  caused  by  the  accidental  injury.'^ 


and  demand  for  judgment  for  the  ag- 
gregate sum  of  such  losses  was  made," 
such  averments  were  "sufficient  for 
the  purpose  of  informing  the  defend- 
ant how  much,  and  on  what  account, 
the  plaintiff  claimed  to  recover  against 
it."  Hegard  v.  California  Ins.  Co. 
(Cal.),  11  Pac.  594. 

[b]  The  value  of  the  property  at 
the  time  of  issuance  of  the  policy  need 
not  be  alleged,  "but  the  value  at  the 
time  of  loss  must  be  alleged."  Phoe- 
nix Ins.   Co.   V.  Benton,   87   Ind.   132. 

[c]  Where  it  is  alleged  that  the  in- 
sured property  has  been  totally  de- 
stroyed and  that  the  plaintiff  has  sus- 
tained loss  and  damage  in  a  specified 
sum,  the  complaint  sufficiently  alleges 
loss  and  damage  to  the  plaintiff  as 
against  general  demurrer.  Maxey  r. 
New  Hampshire  Fire  Ins.  Co.,  54  Minn. 
272,  55  N.  W.  1130,  40  Am.  St.  Eep. 
325.  See  also  American  Ins.  Co.  v. 
Leonard,  80  Ind.  272.  But  see  contra, 
Coleman  v.  Phoenix  Ins.  Co.,  69  Mo. 
App.  566.  Compare  Shaver  v.  Mer- 
cantile Mut.  Ins.  Co.,  85  Mo.  App. 
73. 

13.  Green  r.  Lancashire  Ins.  Co.,  69 
Mo.  App.  429. 

[a]  Although  a  policy  provides, 
that  the  liability  of  the  insurance  com- 
pany shall  be  "in  no  case  greater  than 
the  actual  damage  to  or  cash  value  of 
the  property  at  the  time  of  the  fire," 
it  is  unnecessary  to  allege  in  the  com- 
plaint the  cash  value  of  the  destroyed 
property  at  the  time  of  the  loss.  Re- 
gard V.  California  Ins.  Co.  (Cal.),  11 
Pac.  594. 

14.  Crane  v.  Evansville  Ins.  Co.,  13 
Ind.  446. 

15.  Jones  r.  Philadelphia  Under- 
writers,   etc.,    78    Mo.    App.    296.      See 
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also    Bode   i".    Fireman's   Ins.    Co.,    103 
Mo.  App.  289,  77  S.  W.  116. 

16.  Eoyal  Ins.  Co.  v.  Smith,  8  Ky. 
L.  Eep.  521;  Wright  &  Son  v.  Bankers', 
etc.  Mut.  Fire  Ins.  Co.,  73  Mo.  App. 
365;  Sappington  v.  St.  Joseph  Mut. 
Fire  Ins.   Co.,   72   Mo.  App.  74. 

[a]  Such  averment,  however,  is  suf- 
ficient as  against  a  general  demurrer. 
Knickerbocker  Ins.  Co.  f.  Tolman,  80 
111.   106. 

17.  Snow  r.  Union  Mut.  Marine  Ins. 
Co.,   119   Mass.   592,   20   Am.   Eep.   349. 

[a]  An  averment  that  after  being 
"  'greatly  damaged  and  disabled  bj'the 
perils  of  the  sea  the  bark  was  found 
to  be  irreparable,  unfit  and  unable  to 
proceed  upon  her  voyage,'  and  that 
she  was  thereupon  'duly  condemned 
and  sold,'  "  is  a  sufficient  averment 
of  an  actual  total  loss  within  the 
meaning  of  a  policy  insuring  against 
such  loss.  Wright  v.  Williams,  20  Hun 
(X.  Y.)    320. 

18.  Snow  I".  Union  Mut.  Marine  Ins. 
Co.,   119   Mass.   592,   20   Am.   Eep.   349. 

[a]  Claims  for  a  general  average 
loss,  and  a  total  loss,  may  be  joined  in 
one  count.  Brvant  V.  Com.  Ins.  Co., 
6  Pick.   (Mass.)'  131. 

fbl  But  where  by  the  terms  of  the 
policy  the  defendants  were  entitled  to 
sixty  days  notice  in  case  of  any  aver- 
age loss,  and  an  action  was  commenced 
within  sixty  days  of  the  notice  of  such 
loss,  no  recovery  can  be  had  in  that 
action  for  an  average  loss.  Brvant  v. 
Com.   Ins.    Co.,   6   Pick.    (Mass.)    131. 

19.  Cal.  —  Eichards  r.  Travelers' 
Ins.  Co.,  89  Cal.  170.  26  Pac.  762,  23 
Am.  St.  Eep.  455.  Ind.— Pacific  Mut. 
Life  Ins.  Co.  v.  Branham,  34  Ind.  App. 
243,  70  N.  E.  174;  Indiana  Ins.  Co.  f. 
Pringle,  21  Ind.  App.  559,  52  N.  E.  821. 
N.  T. — Lillv  r.  Preferred  Ace.  Ins.  Co., 
41  Misc.  8,"  83  N.  Y.  Supp.  585. 
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Extent  of  Liability.  —  In  an  action  on  a  certificate  of  a  beneficial 
organization  fixing  the  liability  thereon  in  an  amount  equal  to  an 
assessment  from  each  member  in  a  certain  sum,  the  complaint  must 
contain  a  statement  of  facts  from  which  the  amount  due  on  the  policy 
can  be  determined  with  certainty.^"^  And  where  an  assessment  has 
been  made  it  is  essential  to  allege  that  the  assessment  equals  the  sum 
demanded.21  But  where  the  certificate  provides  for  a  benefit  equal  to 
one  assessment,  but  not  to  exceed  a  given  sum,  plaintiff  may  sue  for 
the  maximum  sum  without  alleging  the  amount  which  an  assessment 
would  have  produced.^^  And  where  the  certificate  sued  upon  pro- 
vides for  the  payment  of  a  specific  sum  upon  the  death  of  the  insured, 
it  is  not  necessary  to  aver  more  than  a  breach  of  promise  to  pay.-^ 
If  a  fire  policy,  though  fixing  a  maximum  liability,  contains  a  proviso 
that  if  there  is  other  insurance  the  insurer  shall  be  liable  only  for 
its  proportionate  share  of  the  loss,  the  plaintiff  must  allege  the  amount 
of  other  insurance  which  furnishes  the  basis  for  determining  the 
amount  payable  by  defendant.^* 

D.  Compliance  With  Conditions  of  Policy.  —  1.  Generally. 
In  order  to  recover  upon  a  policy  of  insurance  the  complaint  must 
show  compliance  with  all  conditions  precedent,^^  or    an    excuse    for 


[a]  An  allegation  (1)  that  "the 
plaintiff  became  and  now  is,  and  while 
he  may  live  will  continue  to  be  totallj' 
disabled,"  is  a  suflBcient  allegation  of 
disability.  Clark  v.  Brotherhood,  99 
Mo.  App.  687,  74  S.  W.  412.  (2)  And 
a  complaint  which  alleges  the  dis- 
ability in  the  language  of  the  policy  is 
sufficient.  McElfresh  v.  Odd  Fellows 
Ace.  Co.,  21  Ind.  App.  557,  52  N.  E. 
819.  (3)  Nor  is  it  necessary  to  specify 
the  particular  organ  hurt.  Pervangher 
V.  Union  Cas.  &  Sur.  Co.,  85  Miss.  31, 
37   So.   461. 

20.  Ala.— Woodmen  of  the  World  v. 
Wright,  7  Ala.  App.  255,  60  So.  1006. 
111.— Mutual  Ace.  Assn.  v.  Tuggle,  IBS 
111.  428,  28  N.  E.  1066;  Supreme  Lodge 
V.  Meister,  78  111.  App.  649;  Eing  v. 
United  States  Life  &  Ace.  Assn.,  33  111. 
App.  168.  la. — Sleight  v.  Supreme  Coun- 
cil, 121  Iowa  724,  96  N.  W.  1100.  N.  Y. 
Martin  v.  Equitable  Ace.  Assn.,  9  N. 
Y.  Supp.  16. 

[a]  Where  the  policyholder  is  en- 
titled to  as  many  dollars  as  there  were 
members  of  the  organization,  the  com- 
plaint must  show  facts  sufficient  to  the 
computation  of  the  amount  due.  Cur- 
tis V.  Mutual  Ben.  Life  Co.,  48  Conn. 
98.  See  also  Bates  v.  Detroit,  etc. 
Assn.,  47  Mich.   646. 

21.  Brann  v.  Maine  Ben.  Life  Assn., 
92   Me.   341,   42  Atl.   500. 

22.  Spande   v.   Western    L.     Indem. 


Co.,  68  Ore.  171,  136  Pac.  1189,  if  the 
assessment  would  have  produced  less, 
this  is  for  the  defendant  to  allege  and 
prove. 

23.  Woodmen  of  the  World  v. 
Wright,  7  Ala.  App.  255,  60  So.  1006; 
Follis  V.  United  States  Mut.  Ace,  etc. 
Assn.,  94  Iowa  435,  62  N.  W.  807,  58 
Am.  St.  Eep.  408. 

24.  Coats  V.  West  Coast  F.  &  M. 
Ins.  Co.,  4  Wash.  375,  30  Pac.  404,  850. 

Necessity  of  alleging  existence  of 
other  insurance  which  would  defeat 
the  policy,  see  infra,  IV,  D,  1. 

25.  Ind. — Louisville  Underwriters  v. 
Durland,  123  Ind.  544,  24  N.  E.  221,  7 
L.  E.  A.  399;  American  Cent.  Ins.  Co. 
V.  Sweetser,  116  Ind.  370,  19  N.  E.  159; 
Commercial  U.  Assur.  Co.  v.  State,  113 
Ind.  331,  15  N.  E,  518;  National  Ben. 
Assn.  V.  Bowman,  110  Ind.  355,  11  N. 
E.  316;  Aetna  Ins.  Co.  v.  Kittles,  81 
Ind.  96.  Kan.— Shawnee  F.  Ins.  Co. 
V.  Knerr,  72  Kan.  385,  83  Pac.  611. 
Mo.— Hilburn  v.  Phoenix  Ins.  Co.,  129 
Mo.  App.  670,  108  S.  W.  576;  Trask 
V.  German  Ins.  Co.,  58  Mo.  App.  431. 
N.  Y. — Meech  v.  National  Ace.  Soc, 
50  App.  Div.  144,  63  N.  Y.  Supp.  1008. 
Ohio.— Eoyal  Ins.  Co.  v.  Eies,  80  Ohio 
St.  272,  88  N.  E.  638;  Graham  v.  Ger- 
man Am.  Ins.  Co.,  75  Ohio  St.  374,  79 
N.  E.  930.  Ore.— Buford  v.  New  York 
Life  Ins.  Co.,  5  Ore.  334.  Tex.— Mer- 
chants'  Ins.   Co.   V.  Arnold    (Tex.    Civ. 
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failure  to  perform  such  conditions.^^  But  the  plaintiff  need  not  allege 
performance  of  conditions  subsequent,^^  or  deny  that  the  loss  occurred 
from  one  of  the  excepted  causes.^*    Hence,  'where  a  policy  of  fire  in- 


App.),    32    S.    W.    579.      Vt.— Tripp    v. 
Vermont  Life  Ins.  Co.,  55  Vt.   100. 

See  also  supra,  TV,  A,  3;  infra,  IV,  D, 
2;  IV,  D,  3;  IV,  D,  4;  and  generally 
11  Standard  Proc.  998,  et  seq. 

[a]  In  an  action  on  an  insurance 
policy,  where  the  money  is  only  pay- 
able on  the  performance  of  certain  acts 
and  the  existence  of  certain  facts,  the 
declaration  must  aver  the  performance 
of  those  acts  and  the  existence  of  those 
facts.  There  can  be  no  recovery  upon 
such  policy  upon  a  declaration  which 
contains  only  the  common  counts.  If 
the  common  counts  were  sufficient  then 
the  act  for  simplifying  declarations  on 
insurance  policies,  Acts  1871-2,  p.  57S, 
was  wholly  unnecessary.  Metropolitan 
Life  Ins.  Co.  v.  Rutherford,  95  Va. 
773,  30  S.   E.   3S3. 

[b]  The  conditions  precedent,  in  a 
policy  "include  only  those  affirmative 
acts  on  the  part  of  the  assured,  the 
performance  of  which  is  necessary  in 
order  to  perfect  his  right  of  action  on 
the  policy,  such  as  giving  notice  and 
making  proof  of  the  loss."  Moody  v. 
Amazon  Ins.  Co.,  52  Ohio  St.  12,  38  N. 
E,   1011,  49  Am.  St.  Eep.  699. 

26.  111.— Potomac  Ins.  Co.  r.  At- 
wood,  118  111.  App.  349.  Ind.— Grand 
Lodge  A.  O.  U.  W.  v.  Hall,  31  Ind. 
App.  107,  67  N.  E.  272;  American  Fire 
Ins.  Co.  V.  Sisk,  9  Ind.  App.  305,  36 
N.  E.  659.  la.— McCoy  r.  Iowa  State 
Ins.  Co.,  107  Iowa  80,  77  N.  W.  529. 
Ean. — Phoenix  Ins.  Co.  v.  Arnoldy,  5 
Kan.  App.  174,  47  Pac.  178.  N,  Y. 
Glazer  v.  Home  Ins.  Co.,  190  N.  Y.  6, 
82  N.  E.  727;  Allen  v.  Dutchess  Mut. 
Ins.  Co.,  95  App.  Div.  86,  88  N.  Y.  Supp. 
530;  Meech  v.  National  Ace.  Soc,  50 
App.  Div.  144,  63  N.  Y.  Supp.  1008. 
Tex. — Crescent  Ins.  Co.  v.  Camp,  64 
Tex.  521. 

See  infra,  IV,  E;  and  generally  11 
Standard  Proc.  1000,  1005. 

[a]  "There  are  two  classes  of  con- 
ditions usually  inserted  in  policies,  the 
first  pointing  to  the  time  of  the  con- 
tract, the  second  to  things  which  may 
occur  or  which  may  have  to  be  per- 
formed at  a  time  subsequent.  In  the 
former  case  the  stipulation  is  called  an 
affirmative  warranty,  and  .  .  .  we  can- 
not see  that  there  is  any  necessity  of 
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averring  performance  by  the  insured 
of  anything  warranted  to  be  true,  when 
the  policy  is  issued,  for  tlie  reason 
that  there  is  nothing  to  be  performed." 
Cowan  r.  Phenix  Ins.  Co.,  78  Cal.  181, 
20  Pac.  408. 

27.  Cal.— Blasingame  v.  Home  Ins. 
Co.,  75  Cal.  633,  17  Pac.  925.  Fla. 
Tillis  V.  Liverpool  &  L.  &  G.  Ins.  Co., 
46  Fla.  268,  35  So.  171,  110  Am.  St. 
Eep.  89,  "iron  safe"  clause.  Ind. — In- 
surance Co.  r.  Coombs  (Ind.  App.)  49  N. 
E.  471.  Mass.— Forbes  r.  American  Mut. 
Life  Ins.  Co.,  15  Gray  249,  77  Am.  Dec. 
360.  Mich. — Macatawa  Transp.  Co.  v. 
Firemen's  Fund  Ins.  Co.,  179  Mich.  443, 
146  N.  W.  396.  Mo.— Farmers'  Bank  v. 
Manchester  Assur.  Co.,  106  Mo.  App. 
114,  80  S.  W.  299.  Ohio.— Lauer  v. 
Equitable  Life  Assur.  Soc,  10  Ohio 
Dec.  397.  Tenn.— London  &  L.  Fire 
Ins.  Co.  V.  Crunk,  91  Tenn.  376,  23  S. 
W.  140.  Tex.— East  Texas  Fire  Ins. 
Co.  V.  Dyches,  56  Tex.  565.  Wis.— Red- 
man r.  Aetna  Ins.  Co.,  49  Wis.  431,  4 
N.  W.  591. 

See  also  supra,  IV,  A,  3,  b;  infra  V, 
C,  5;  and  generally  11  Standard  Proc. 
1002. 

[a]  In  a  complaint  on  a  policy  pro- 
viding that  the  insurer  in  addition  to 
the  cash  premium  should  pay  such 
sums  as  might  be  assessed  by  the  com- 
pany, plaintifif  need  not  specifically 
plead  the  performance  of  such  provis- 
ion which  is  in  the  nature  of  a  condi- 
tion subsequent.  Whipple  v.  United 
Fire  Ins.  Co.,  20  R.  I.  260,  38  Atl.  498. 

28.  XT.  S.— Manhattan  Life  Ins.  Co.  v. 
Willis,  60  Fed.  236,  8  C.  C.  A.  594.  Ala. 
Triple  Link  M.  I.  Assn.  v.  Williams, 
121  Ala.  13S,  26  So.  19,  77  Am.  St.  Rep. 
34.  Cal. — Blasingame  i".  Home  Ins.  Co., 
75  Cal.  633,  17  Pac.  925.  Colo.— United 
States  Casualtv  Co.  v.  Hanson,  20  Colo. 
App.  393,  79  "Pac.  176.  Ind.— Modern 
Woodmen  v.  Noves,  158  Ind.  503,  64 
N.  E.  21.  la.— Jones  v.  United  States 
Mut.  Ace.  Assn.,  92  Iowa  652,  61  N. 
W.  485;  Sutherland  v.  Standard  Life  & 
Ace.  Ins.  Co.,  87  Iowa  505,  54  N.  W. 
453.  Ky. — Travelers'  Ins.  Co.  v.  Hen- 
derson Cotton  Mills,  120  Kv.  218,  85 
S.  W.  1090,  117  Am.  St.  'Rep.  585. 
Minn.  —  Schrepfer  r.  Rockford  Ins. 
Co.,  77  Minn.  291,  79  N.  W.  1005.  Tenn. 
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surance  provides  that  it  shall  become  void  in  ease  of  vacancy  of  the 
insured  building,  it  is  not  necessary  to  allege  that  the  house  was 
occupied  at  the  time  of  the  fire.-^  So,  too,  plaintiff  is  not  required 
to  allege  that  the  insured  building  was  not  used  for  any  of  the  pur- 
poses enumerated  in  the  policy  as  extra-hazardous.^°  Likewise,  where 
the  policy  prohibits  any  other  insurance  on  the  property,  it  is  not 
necessary  to  allege  the  non-existence  of  other  insurance.^^  Nor  is  it 
necessary  to  negative  the  exercise  of  an  option  to  rebuild,  given  to 
defendant  by  the  terms  of  the  policy.^- 

Where  a  policy  of  life  insurance  provides  that  the  insurer  is  not 
liable  in  case  of  death  by  suicide,  it  is  not  necessary  to  negative  such 
exeeption,^^  Nor  is  it  necessary  to  allege  in  a  complaint  on  an  ac- 
cident policy  that  the  insured  at  the  time  of  the  accident  was  not 
engaged  in  a  more  hazardous  occupation  than  stated  in  the  applica- 


London  &  L.  Fire  Ins.  Co.  v.  Crunk,  91 
Tenn.  376,  23  S.  W.  140.  Tex.— Hart- 
ford Fire  Ins.  Co.  v.  Watt  (Tex.  Civ. 
App.),  39  S.  W.  200.  Wis.  — Cronkhite 
V.  Travelers'  Ins.  Co.,  75  Wis.  116,  43 
N.  W.  731,  17  Am.  St.  Eep.  184. 
See  supra,  TV,  A,  3,   1. 

[a]  "It  is  not  required  of  the  plain- 
tiff in  an  action  on  an  insurance  pol- 
icy tliat  he  in  his  complaint  negative 
warranties  and  exceptions  stated  in  the 
policy.  If  the  loss  is  within  a  war- 
ranty or  exception  it  is  matter  of  de- 
fense which  must  be  pleaded  affirma- 
tively by  the  defendant."  Louisville 
Underwriters  v.  Durland,  123  Ind.  544, 
24  N.  E.  221. 

[b]  Where  "a  right  is  conferred 
by  a  clause,  absolute  and  unconditional 
in  its  terms,  but  the  right  is  limited 
in  a  subsequent  clause  by  a  condition 
or  exception,  the  pleader  is  not  re- 
quired to  negative  the  condition  or  ex- 
ception, but  it  is  for  the  defense  to 
plead  it."  Knickerbocker  Ins.  Co.  v. 
Tolman,  80  111.  106. 

[c]  An  allegation  that  the  "fire 
did  not  happen  by  .  .  .  reason  of  any 
of  the  causes  excepted  by  the  terms  of 
the  policy"  is  surplusage  and  need  not 
be  proved  bv  plaintiff.  Western  Assur. 
Co.  V.  Mohlman  Co.,  83  Fed.  811,  28  C. 
C.  A.  157. 

[d]  A  warranty  is  "in  the  nature 
of  a  defeasance  where  the  insured  con- 
tracts that  if  the  representations  made 
by  him  are  not  true  the  policy  shall 
be  defeated  and  avoided.  But,  even 
if  these  warranties  are  to  be  deemed 
conditions  precedent,  it  has  become  set- 
tled in  insurance  law,  for  practical 
reasons,  that  the  burden  is  on  the  in- 
•urer  to  plead  and  prove  the  breach  of 


the  warranties."  Chambers  r.  North- 
western Mut.  Life  Ins.  Co.,  64  Minn. 
495,  67  N.  W.  367,  58  Am.  St.  Eep.  549. 
[e]  The  fact  that  the  insured  was 
in  sound  health  at  the  time  of  the  is- 
suance of  the  policy,  as  required  by 
the  policy,  is  not  an  affirmative  mat- 
ter necessary  to  be  alleged  by  plain- 
tiff in  order  to  state  a  cause  of  action, 
but  is  a  matter  of  defense.  American 
Nat.  Ins.  Co.  v.  Burnside  (Tex.  Civ. 
App.),   175   S.  W.  169. 

29.  Ind.— Home  Ins.  Co.  v.  Boyd,  19 
Ind.  App.  173,  49  N.  E.  285;  Phenix 
Ins.  Co.  V.  Golden,  121  Ind.  524,  23  N. 
E.  503.  Ohio. — Moodv  v.  Amazon  Ins. 
Co.,  52  Ohio  St.  12,  38  N.  E.  1011,  49 
Am.  St.  Eep.  699.  Wis.— Butternut 
Mfg.  Co.  V.  Mfg.  Mut.  Fire  Ins.  Co., 
78  Wis.  202,  47  N.  W.  366. 

30.  Lounsbury  v.  Protection  Ins.  Co., 
8   Conn.  459,  21  Am.  Dec.  686. 

31.  Scottish  National  Ins.  Co.  v. 
Adams,  122  111.  App.  471. 

32.  Aetna  Ins.  Co.  v.  Phelps,  27  111. 
71,  81  Am.  Dec.  217;  Howard  Fire  & 
Marine  Ins.  Co.  r.  Cornick,  24  111.  455; 
Benedix  v.  German  Ins.  Co.,  78  Wis.  77, 
47    N.    W.    176. 

33.  Ind.— Bed  Men's  F.  Ace.  Assn. 
r.  Eippey,  181  Ind.  454,  103  N.  E.  345, 
104  N.  E.  641,  50  L.  E.  A.  (N.  S.) 
1006.  Ky.— Philadelphia  Life  Ins.  Co. 
V.  Farnsley's  Admr.,  162  Ky.  27,  171 
S.  W.  1004.  Neb.— Eailway  Officials  & 
Era.  Ace.  Assn  r.  Drummond,  56  Neb. 
235,  76  N.  W.  562.  N.  Y.— Murray  v. 
New  York  Life  Ins.  Co.,  85  N.  Y.  236; 
Whitlatch  V.  Fidelity  &  Cas.  Co.,  71 
Hun  146,  24  N.  Y.  Supp.  537.  Tex. 
Employers'  Liability  Assur.  Corp.  €o. 
V.  Eochelle,  13  Tex.  Civ.  App.  232,  35 
S.  W.  869. 
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tion,^*  or  that  the  injuries  were  not  received  while  the  insured  was 
under  the  influence  of  intoxicating  drinks,^^  or  through  voluntary 
exposure  to  danger.^*^  But  in  actions  on  policies  of  marine  insurance 
the  warranty  of  seaworthiness  of  the  insured  vessel  is  a  condition 
precedent,  the  performance  of  which  must  be  alleged  in  the  complaint." 
General  Averment  of  Performance. —  In  some  jurisdictions  it  is  pro- 
vided by  statute  that  in  pleading  the  performance  of  conditions 
precedent  to  recovery  upon  a  contract,  a  general  allegation  of  per- 
formance of  such  conditions  on  the  part  of  the  plaintiff  is  sufficient.^^ 
Under  such  a  statute  it  is  held  that  in  an  action  upon  an  insurance 
contract  plaintiff  may  allege  performance  of  conditions  precedent  in 
general  terms  without  stating  the  facts  showing  such  performance.^^ 


34.  McCarthy  v.  Pacific  Mut.  Life 
Ins.   Co.,  178  111.   App.  5U2. 

35.  Sutherland  v.  Standard  Life  & 
Ace.  Ins.  Co.,  87  Iowa  505,  54  N.  W. 
453. 

36.  National  Ben.  Assn.  v.  Bowman, 
110  Ind.  355,  11  N.  E.  316,  or  in  con- 
sequence of  a  criminal  act. 

37.  Ward  v.  China  Mut.  Ins.  Co.,  44 
Fed.  43;  Guy  v.  Citizens'  Mut.  Ins.  Co., 
30  Fed.  695;  Van  Wickle  v.  Mechanics 
&  Traders  Ins.  Co.,  97  N.  Y.  350;  Mc- 
Lain  v.  British  &  F.  M.  Ins.  Co.,  14 
Misc.   650,  35   N.  Y.  Supp.  827. 

[a]  An  allegation  that  plaintiff  has 
duly  fulfilled  all  the  conditions  of  the 
policy  on  his  part,  sufficiently  pleads 
the  seaworthiness  of  the  insured  ves- 
sel. McLain  v.  British  &  F.  M.  Ins. 
Co.,  14  Misc.  650,  35  N.  Y.  Supp.  827. 
Contra — Guy  v.  Citizens'  Mut.  Ins.  Co., 
30  Fed.  695. 

38.  See  11  Standard  Proc.  998,  1002. 

39.  U.  S.— Mut.  Life  Ins.  Co.  of  New 
York  V.  Leubric,  71  Fed.  843,  18  C.  C. 
A.  332;  Kahnweiler  v.  Phenix  Ins.  Co., 
67  Fed.  483,  14  C.  C.  A.  485;  Perry  t: 
Phoenix  Assur.  Co.,  8  Fed.  643.  Ala, 
Southern,  etc.  Assn.  v.  Eidgway,  67  So. 
446;  Phoenix  Ins.  Co.  v.  Moog,  78  Ala. 
284.  Cal.— Emerv  r.  Svea  Fire  Ins.  Co., 
88  'Cal.  300,  26  Pac.  88;  Cowan  i\  Phe- 
nix Ins.  Co.,  78  Cal.  181,  20  Pac.  408; 
Blasingame  v.  Home  Ins.  Co.,  75  Cal. 
633,  17  Pac.  925.  Colo.— Helvetia  S. 
Fire  Ins.  Co.  v.  Allis  Co..  11  Colo.  App. 
264,  53  Pac.  242.  Fla.— Tillis  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.,  46  Fla.  268,  35 
So.  171,  110  Am.  St.  Rep.  89.  111.— Col- 
onial Mut.  Fire  Ins.  Co.  v.  Ellinser,  112 
111.  App.  302.  Ind.— Fireman 's  Fund 
Ins.  Co.  V.  Finkelstein,  164  Ind.  376,  73 
N.  E.  814;  Security  Ace.  S.  Ben.  Assn. 
V.  Lee,  160  Ind.  "249,  66  N.  E.  745; 
Federal  Casualty  Co.  v.  Taylor,  53  Ind. 
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App.  565,  102  N.  E.  146;  Manufactur- 
ers' Mut.  Fire  Ins.  Co.  r.  Swaney.  53 
Ind.  App.  429,  101  N.  E.  843.  Ky. 
Phoenix  Ins.  Co.  f.  Coomes,  13  Ky.  L. 
Rep.  238.  Mo.— De  Euntz  v.  St.  Louis 
Police  Relief  Assn.,  ISO  Mo.  App.  1, 
162  S.  W.  1053;  Farmers'  Bank  r.  Man- 
chester Assur.  Co.,  106  Mo.  App.  114, 
SO  S.  W.  299;  Winn  r.  Farmers  Mut. 
Fire  Ins.  Co.,  83  Mo.  App.  123;  Forse 
V.  Supreme  Lodge  K.  H.,  41  Mo.  App. 
106.  Mont.— Acklev  r.  Phenix  Ins.  Co., 
25  Mont.  272,  64  Pac.  665.  N.  J.— Vail 
r.  Pennsylvania  Fire  Ins.  Co.,  67  N. 
J.  L.  66,  "50  Atl.  671.  N.  Y.— Williams 
r.  Fire  Assn.  of  Philadelphia,  119  App. 
Div.  573,  104  N.  Y.  Supp.  100;  Sulli- 
van V.  Spring  Garden  Ins.  Co.,  34  App. 
Div.  128,  54  N.  Y.  Supp.  629.  Ohio. 
Union  Ins.  Co.  r.  McCookey,  33  Ohio 
St.  555;  Lauer  V.  Equitable  Life  Assur. 
Soc,  8  Ohio  N.  P.  llV.  Tex.— London 
&  L.  Fire  Ins.  Co.  r.  Sehwulst  (Tex. 
Civ.  App.),  46  S.  W.  89.  Wash.— Port 
Blakelv  Mill  Co.  r.  Hartford  Fire  Ins, 
Co.,  50  W'ash.  657,  97  Pac.  781.  Wis. 
Benedix  i\  German  Ins.  Co.,  78  Wis. 
77,  47  N.  W.  176;  Bank  of  River  Falls 
r.  German  Am.  Ins.  Co.,  72  Wis.  535, 
40  N.  W.  506. 

[a]  An  "averment  by  the  plaintiff 
that  he  has  fully  and  faithfully  per- 
formed all  and  singular  the  covenants, 
etc.,  on  his  part,  is  an  averment  that 
everything  was  done  which  he  was 
bound  to  do  or  cause  to  be  done,  and 
was  a  sufficient  allegation  .  .  .  that 
conditions  precedent  were  duly  per- 
formed." Ohlsen  r.  Equitable  Life 
Assur.  Soc,  25  Misc.  230,  55  N.  Y. 
Supp.  73. 

[b]  An  allegation  that  the  insured 
has  fully  complied  with  all  the  terms 
of  the  policy  negatives  the  violation 
of   any   condition   precedent   contained 
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It  has  been  held  that  such  allegation,  however,  must  strictly  conform 
with  the  statute.*^ 

2.  Payment  of  Premiums.  —  The  plaintiff's  allegations  must  be 
sufficient  to  show  that  the  premiums  have  been  paid  pursuant  to  the 
terms  of  the  policy,^^  or  that  compliance  with  such  terms  was  waived 


in  the  policy.  Voluntary  Relief  De- 
partment V.  Spencer,  17  Ind.  App.  123, 
46  N.  E.  477. 

[c]  A  general  averment  of  per- 
formance of  all  conditions  imposed  by 
the  policy  is  sufficient  without  ex- 
pressly alleging  that  the  first  premium 
has  been  paid  and  that  the  policy  was 
delivered  to  the  insured  while  he  was 
in  good  health,  although  the  application 
attached  to  the  policy  recites  that  the 
policy  shall  not  be  binding  under  other 
circumstances.  Illinois  L.  Ins.  Co.  v. 
Connell,  8  Ga.  App.  6S3,  70  S.  E.  107. 

[d]  Such  a  general  allegation  is 
wholly  unnecessary  if  all  the  condi- 
tions precedent  and  their  performance 
are  covered  bv  specific  allegations. 
Phenix  Ins.  Co.  V.  "VVilson,  132  Ind.  449, 
25  N.  E.  592. 

[e]-  A  specific  averment  of  per- 
formance is  not  aided  by  a  subsequent 
general  averment  of  performance  of  all 
conditions,  if  the  specific  averment 
shows  an  incomplete  performance  of  a 
particular  condition.  Perrv  r.  Phoenix 
Assur.  Co.,  8  Fed.  643.  Baker  v.  Ger- 
man Fire  Ins.  Co.,  124  Ind.  490,  24  N. 
E.  1041. 

[f]  But  an  averment  that  plaintiff 
gave  notice  of  the  loss  within 


days  after  the  loss,  construed  together 
with  a  general  averment  that  plain- 
tiff performed  all  the  conditions  of  the 
policy  on  his  part,  sufficiently  shows 
the  giving  of  the  notice  within  a  rea- 
sonable time.  Phenix  Ins.  Co.  V.  Rog- 
ers, 11  Ind.  App.  72,  38  N.  E.  865. 

[g]  In  a  suit  by  a  beneficiary  of  a 
policy,  an  averment  that  plaintiff  per- 
formed all  the  conditions  of  the  policy 
is  insufficient  since  it  does  not  show 
that  the  insured  also  complied  with  the 
conditions  of  the  policy.  Western  Ins. 
Co.  V.  Carson,  9  Ohio  Dec.  (Reprint) 
848. 

[h]  In  an  action  on  a  certificate  of 
a  beneficial  association,  (1)  an  aver- 
ment that  the  deceased  at  the  time 
of  his  death  was  a  member  of  the 
order,  and  entitled  to  all  the  rights 
and  privileges  of  such  member,  docs 
not  "supply  the  necessary  averment  of 
performance  of  all  conditions,  for  it  is 


only  the  statement  of  a  conclusion." 
Grand  Lodge  A.  O.  U.  W,  v.  Hall,  31 
Ind.  App.  107,  67  N.  E.  272.  But  in 
Lloyd  I".  Travelers  P.  Assn.  of  Amer- 
ica, 115  111.  App.  39,  (2)  an  averment 
that  the  deceased  at  his  death  was  an 
active  member  of  the  association  in 
good  standing,  though  argumentative 
was  a  sufficient  general  allegation  of 
performance  as  against  a  general  de- 
murrer. 

40.  Clemens  v.  American  F.  Ins.  Co., 
70  App.  Div.  435,  75   N.   Y.  Supp.  484. 

[a]  The  word  "duly,"  used  in  a 
statute  permitting  a  general  allegation 
of  performance  of  conditions  preced- 
ent, is  not  of  form  but  of  substance, 
and  an  allegation  of  such  performance, 
omitting  the  word  "duly"  does  not 
cure  the  failure  to  allege  facts  show- 
ing the  performance  of  conditions  pre- 
cedent. Guarino  v.  Fireman's  Ins.  Co., 
44  Misc.  218,  88  N.  Y.  Supp.  1044. 

41.  Ala.— Fearn  v.  Ward,  80  Ala. 
555,  2  So.  114.  D.  C— Jacobs  v.  Na- 
tional Life  Ins.  Co.,  1  McArthur  632. 
Ind. — Union  Mut.  Life  Ins.  Co.  v.  Ad- 
ler,  38  Ind.  App.  530,  73  N.  E.  835,  75 
N.  E.  1088.  Ky.— Noble  v.  Southern 
States  Mut.  Life  Ins.  'Co.,  157  Ky.  46, 
162  S.  W.  528.  Tex.— Texas  Mut.  Life 
Ins.  Co.  V.  Davidge,  51  Tex.  244;  Pa- 
cific Mut.  Ins.  Co.  r.  Shaffer,  30  Tex. 
Civ.  App.  313,  70  S.  W.  566.  Vt.— Far- 
rell  V.  American  Empl.  Liab.  Ins.  Co., 
68  Vt.  136,  34  Atl.  478. 

Sufficiency  of  general  averment  of 
performance  of  conditions  precedent, 
see  the  preceding   section. 

[a]  Extension  of  Time  for  Payment. 
An  allegation  of  the  complaint  that  an 
extension  of  time  for  the  payment  of 
the  premium  had  been  made  by  the 
"defendant's  agent"  is  insufficient  to 
show  such  extension  in  the  absence  of 
any  averment  that  the  defendant, 
through  its  agent,  made  the  extension 
or  that  the  agent  had  any  authority  in 
that  particular.  Mutual  Life  Ins.  Co. 
V.  Wilson,  17  Kv.  L.  Rep.  1316,  34  S. 
W.   708. 

[b]  Where  it  is  alleged  that  the  de- 
fendant owed  the  plaintiff  a  certain 
sum  which   defendant   should  have  ap- 
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or  excused.*^  Where  it  is  provided  by  the  policy  that  the  first  pre- 
mium shall  be  paid  at  the  time  of  delivery  of  the  policy  and  it  is 
alleged  in  the  complaint  that  the  policy  was  duly  executed  and  de- 
livered, the  complaint  is  sufficient  to  show  a  performance  of  such  con- 
dition or  a  waiver  thereof.*^  In  a  case  in  which  plaintiff  relies  upon 
a  statute  to  avoid  a  forfeiture  of  the  policy  for  failure  to  pay  the  pre- 
miums, he  must  state  facts  showing  that  the  policy  sued  upon  is  within 
such  statutory  provision.*"* 

3.  Notice  and  Proof  of  Loss.  —  Where  it  appears  that  the  giving 
of  notice  and  presentation  of  proofs  of  loss  within  a  specified  time 
are  conditions  precedent  to  the  maintenance  of  an  action,  the  com- 
plaint must  in  some  way  show  a  compliance  with  such  conditions,*^ 


plied  to  the  payment  of  assessments 
then  due  such  allegation  is  not  suffi- 
cient and  is  a  mere  conclusion  of  the 
pleader,  unless  the  facts  from  which 
it  follows,  that  defendant  should  have 
applied  the  amount  due  to  the  pay- 
ment of  assessments  on  the  certificate 
are  clearly  set  forth  is  the  complaint. 
Caywood  v.  Supreme  Lodge  K.  &  L.  of 
H.,  171  Ind.  410,  86  N.  E.  482,  23  L. 
R.  A.    (N.  S.)    304. 

[c]  Where  plaintiff  relies  upon  divi- 
dends to  cover  the  unpaid  premiums  it 
must  appear  from  the  complaint  that 
the  dividends  were  sufficient  for  that 
purpose.  Bulger  v.  Washington  Life 
Ins.   Co.,  63   Ga.   328. 

[d]  Allegation  That  Policy  Is  In 
Full  Force. — Though  the  complaint  does 
not  allege  that  the  insured  had  per- 
formed all  the  conditions  of  the  con- 
tract, but  merely  avers  that  the  policy 
was  in  full  force  at  his  death,  the 
logical  effect  of  such  allegation  is  that 
the  premiums  had  been  paid,  or  their 
nonpayment  had  been  waived,  and,  in 
the  absence  of  a  motion  for  particulars 
in  that  regard,  the  complaint  is  suffi- 
cient to  support  a  judgment.  Forney 
t\  Fidelitv  M.  L.  Ins.  Co.,  87  Kan.  397, 
124  Pae.  406. 

[e]  An  averment  that  the  premiums 
were  paid  up  to  a  certain  date  is  equiv- 
alent to  an  admission  that  they  were 
not  paid  after  that  date,  and  cannot  be 
considered  as  an  allegation  of  perform- 
ance of  the  obligation  to  pay  the  prem- 
iums. Bogardus  v.  Now  York  Life  Ins. 
Co.,  101  N.  Y.  328,  4  N.  E.  522. 

42.  See  infra,  IV,  E. 

43.  Stewart  v.  Union  Mut.  Life  Ins. 
Co.,  17  N.  Y.  Supp.  886;  Murphy  v. 
Lafayette  M.  L.  Ins.  Co.,  167  N.  C.  334, 
83  S.  E.  461. 

[a]     A     demurrer     to     a     complaint 
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showing  that  the  policy  was  executed 
and  delivered  to  the  plaintiff  in  con- 
sideration of  a  certain  sum  as  prem- 
ium, on  the  ground,  that  the  complaint 
does  not  show  that  plaintiff  paid  any- 
thing for  the  policy  is  properly  over- 
ruled, for  it  is  immaterial  "whether 
the  premium  was  paid  in  cash  or 
whether  a  credit  was  given  for  the 
same."  Ohio  Farmers'  Ins.  Co.  v. 
Stowman,  16  Ind.  App.  205,  44  N.  E. 
558,   940. 

44.  Cal. — Osborne  r.  Home  Life  Ins. 
Co.,  123  Cal.  610,  56  Pac.  616.  N.  Y. 
I)e  Frece  r.  National  L.  Ins.  Co.,  136 
N.  Y.  144,  32  N.  E.  556.  Ohio.— Scheif- 
ors  r.  Massachusetts  Mut.  Life  Ins.  Co., 
46  Ohio  St.  418,  21   N.  E.  635. 

[a]  Where  the  statute  provides  that 
notice  should  be  given  to  the  insured 
prior  to  the  declaring  or  a  policy  for- 
feited for  nonpayment  of  premium,  it 
is  not  necessary  to  allege  in  the  com- 
plaint that  the  insurance  company 
failed  to  give  such  notice.  Baxter  v. 
The  Brooklyn  Life  Ins.  Co.,  44  Hun 
(N.  Y.)    184. 

45.  XJ.  S.— San  Francisco  Savings 
Union   r.   Western  Assur.  Co.,   157   Fed. 

695.  Cal.— White  f.  Home  Mut.  Ins. 
Co.,  128  Cal.  131,  60  Pac.  666;  Borger 
r.  Connecticut  F.  Ins.  Co.,  24  Cal.  App. 

696,  142  Pae.  115.  lU.— McCarthy  v. 
The  Pacific  Mut.  Life  Ins.  Co.,  178  111. 
App.  502;  Hill  V.  Supreme  Ruling,  164 
111.  App.  217.  Ind.— National  Ben. 
Assn.  r.  Grauman,  107  Ind.  288.  7  N. 
E.  233.  la.— Carpenter  v.  Modern 
W^oodmen,  160  Iowa  602,  142  N.  W. 
411.  Ky. — Niagara  Fire  Ins.  Co.  v. 
Layne,  162  Ky.  665,  172  S.  W.  1090. 
Miss. — Penn  Mut.  L.  Ins.  Co.  v.  Keeton, 
95  Miss.  708,  49  So.  736.  Mont.— Da 
Ein  V.  Casualtv  Co.,  41  Mont.  175,  108 
Pac.  649,  137  Am.  St.  Kep.  709.     K.  Y. 
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Slocum  V.  Saratoga  &  Wash.  Fire  Ins. 
Oo.,  134  N.  Y.  Supp.  72;  Castell  v. 
Woodcock,  121  N.  Y.  Supp.  585;  Heil- 
ner  v.  China  Mut.  Ins.  Co.,  18  N.  Y. 
Supp.  177.  Ohio.— Home  Ins.  Co.  v. 
Lindsay,  26  Ohio  St.  348.  Okla.— Com- 
mercial U.  Assur.  Co.  V.  Shults,  37  Okla. 
95,  130  Pac.  572;  Gray  v.  Eeliable  Ins. 
Co.,  26  Okla.  592,  110  Pac.  728.  Ore. 
Stinchcombe  r.  New  York  L.  Ins.  Co., 
46  Ore.  316,  80  Pac.  213.  Tex.— Amer- 
oan  Nat.  Life  Ins.  Co.  v.  Eowell  (Tex. 
Civ.  App.),  175  S.  W.  170. 

[a]  A  complaint  "should  aver  that 
notice  was  given  and  proofs  of  loss 
furnished  or  set  out  facts  showing  that 
notice  and  proofs  were  waived  by  the 
company."  Aetna  Life  Ins.  Co.  v. 
Bethel,  140  Ky.  609,  131  S.  W.  523; 
Bennett  v.  Aetna  Ins.  Co.,  201  Mass. 
554,  88  N.  E.  335,  131  Am.  St.  Eep. 
414. 

[b]  An  allegation  that  the  company 
had  actual  notice  of  the  loss  does  not 
excuse  the  giving  of  the  notice  in  the 
manner  provided  by  the  policy.  Conti- 
nental Ins.  Co.  V.  Parkes,  142  Ala.  650, 
39  So.  204. 

[c]  An  allegation  that  satisfactory 
proofs  of  death  were  delivered  to  the 
defendant  is  sufficient,  and  it  is  not 
necessary  to  set  forth  the  substance  of 
the  proofs  furnished.  Ohlsen  v.  Equit- 
able Life  Assur.  Soc,  25  Misc.  230,  55 
N.  Y,  Supp.  73. 

[d]  And  in  Triple  Link  M.  I.  Assn. 
V.  Williams,  121  Ala.  138,  26  So.  19,  77 
Am.  St.  Eep.  34,  it  was  held  that  a 
complaint  containing  an  averment  that 
the  money  claimed  is  due  on  the  pol- 
icy is  not  open  to  objection  by  demur- 
rer on  the  ground  of  failure  to  allege 
that  proofs  were  furnished  prior  to 
the  bringing  of  the  suit,  but  that  the 
objection  should  have  been  made  by  a 
plea  in  abatement. 

[e]  The  furnishing  of  proofs  of  loss 
on  a  marine  insurance  policy  is  not  es- 
sential to  the  recovery,  where  the 
right  to  abandonment  of  the  vessel  is 
the  only  issue.  Eoyal  Exch.  Assur.  Co. 
V.  Graham  Transp.  Co.,  166  Fed.  32,  92 
C.  C.   A.   66. 

[f]  Whether  notice  and  proof  loss 
within  the  time  specified  is  a  condition 
precedent  to  a  right  of  action  is  a 
question  upon  which  the  courts  are  not 
entirely  agreed.  See  the  following 
eases:  Ala. — Taber  v.  Eoyal  Ins.  Co., 
124  Ala.  681,  26  So.  252.  Ark.— Arkan- 
sas Mut.  Fire  Ins.  €o.  v.  Clark,  84  Ark. 
224,  105  S.  W.  257;   Teutonia  Ins.  Co. 


V.  Johnson,  72  Ark.  484,  82  S.  W.  840. 
Colo. — Connecticut  F.  Ins.  Co.  v.  Colo- 
rado L.  M.  &  M.  Co.,  50  Colo.  424,  116 
Pac.  154,  Ann.  Cas.  1912C,  597.  Del. 
Emory  v.  Glens  Falls  Ins.  Co.,  7  Penne. 
101,  76  Atl.  230.  Ga.— Harp  v.  Fire- 
man's Fund  Ins.  Co.,  130  Ga.  726,  61 
S.  E.  704.  Kan.— St.  Paul  F.  &  M.  Ins. 
Co.  V.  Owens,  69  Kan.  602,  77  Pac.  544. 
Ky. — German  Ins.  Co.  v.  Brown,  16  Ky. 
L.  Eep.  601,  29  S.  W.  313.  Mass. 
Constantino  v.  Massachusetts  Ace.  Co., 
221  Mass.  464,  109  N.  E.  447.  Mich. 
Larkin  v.  Modern  Woodmen  of  A.,  163 
Mich.  670,  127  N.  W.  786.  Neb. 
Northern  Assur.  Co.  v.  Hanna,  60  Neb. 
29,  82  N.  W.  97.  N.  C— Gerringer  v. 
North  Carolina  Home  Ins.  Co.,  133  N. 
C.  407,  45  S.  E.  773.  Ore.— Dakin  v. 
Queen  City  F.  Ins.  Co.,  59  Ore.  269, 
117  Pac.  419;  Stinchcombe  v.  New 
York  L.  Ins.  Co.,  46  Ore.  316,  80  Pac. 
213.  Pa. —  Coventry,  etc.  Assn.  v. 
Evans,  102  Pa.  281.  Wash.— Burbank 
V.  Pioneer,  etc.  Assn.,  60  Wash.  253, 
110  Pac.  1005.  See  also  note  in  L.  E. 
A.  (N.  S.)  1915F,  1210. 

[g]  In  San  Francisco  Savings  Union 
V.  Western  Assur.  Co.  of  Toronto,  157 
Fed.  695,  the  policy  required  notice 
and  proof  of  loss  within  a  specified 
time,  and  provided  that  no  suit  could 
be  maintained  on  the  policy  until  after 
full  compliance  with  its  requirements. 
The  complaint  set  out  the  policy  and 
showed  that  the  proof  of  loss  was  not 
furnished  within  the  prescribed  time. 
Objection  was  made  that  it  did  not 
state  a  cause  of  action.  Judge  Van 
Fleet  says:  "This  objection,  arising 
in  various  forms,  has  had  considera- 
tion in  a  great  number  of  insurance 
cases  decided  by  the  courts  of  last  re- 
sort of  the  different  states  of  the  Un- 
ion, and  has  given  rise  to  a  very  sharp 
conflict  of  judgment  thereon.  The 
cases  are  very  evenly  divided  in  num- 
ber, but  are  so  numerous  that  it  would 
subserve  no  useful  purpose  to  attempt 
to  discuss  them  in  detail;  nor  could  I 
hope  to  add  anything  of  material  value 
to  the  literature  that  has  been  expended 
upon  the  subject.  Some  of  them,  it  is 
true,  have  turned  upon  a  slight  differ- 
ence in  phraseology  of  the  conditions 
of  the  particular  policy  under  consid- 
eration; but  others  based  upon  poli- 
cies employing  the  precise  phraseology 
of  the  policy  in  suit — commonly  desig- 
nated, in  insurance  parlance  as  the 
'standard  form,'  are  fundamentally 
divergent  and  in  no  manner  to  be  re- 
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or  a  waiver  of  or  excuse  for  not  complying  with  such  provisions.*®  In 
many  jurisdictions  a  general  allegation  of  performance  of  the  con- 
ditions of  the  contract  is  sufficient  to  cover  the  giving  of  notice  and 
proof  of  loss.*''  The  plaintiff  may  in  different  counts  of  his  complaint 
aver  both  a  waiver  by  the  insurance  company  of  the  proofs  of  loss,  and 
a  compliance  with  the  provisions  of  the  policy  as  to  such  proofs  on 
his  part.**  In  a  suit  on  an  accident  policy,  providing  that  the  insured 
in  case  of  accidental  injury  must  report  of  his  condition  periodically. 


conciled.  Of  the  latter  class  the  more 
usual  course  of  reasoning  of  those 
courts  holding  against  the  position 
taken  by  the  defendant  here — while  not 
in  that  respect  entirely  harmonious — 
is,  in  substance,  that  forfeitures  are 
not  favored  in  the  law,  and  courts  will 
seek,  if  possible,  to  give  such  construc- 
tion to  a  contract  as  to  avoid  inequit- 
able consequences;  that  conditions  of  a 
policy  of  insurance  affecting  the  risk 
itself  are  to  be  more  strictly  enforced 
than  those  relating  to  the  mere  mode 
of  establishing  the  loss;  and  that,  a 
condition  as  to  the  time  within  which 
proof  of  loss  is  to  be  furnished  being 
of  the  latter  class,  a  strict  compliance 
with  the  terms  thereof  should  not  be 
held  to  be  a  condition  precedent  to 
liability  on  the  part  of  the  company, 
unless  in.  express  and  precise  terms 
made  so,  but  rather  as  a  provision  in- 
tended to  postpone  thq  right  to  sue 
until  the  proof  has  been  supplied;  and 
that,  if  proof  is  made  within  a  reason- 
able time  and  before  suit  brought,  the 
plaintiff's  rights  are  not  forfeited.  On 
the  other  hand,  the  courts,  taking  the 
view  contended  for  by  the  defendant, 
proceed  upon  the  principle  that  con- 
tracts of  insurance  are  to  be  construed 
according  to  the  plain,  ordinary,  and 
popular  sense  and  meaning  of  the 
terms  which  the  parties  have  seen  fit 
to  employ,  and,  if  they  are  clear  and 
unambiguous,  they  should  be  given  ef- 
fect according  to  their  terms;  that, 
where  the  language  employed  is  sus- 
ceptible of  more  than  one  meaning,  it 
should  be  construed  most  strongly 
against  the  insurer,  but,  where  free 
from  doubt,  insurance  companies,  equal- 
ly with  other  suitors,  are  entitled  to 
have  their  contracts  interpreted  by  the 
same  rules  as  applied  by  the  courts  to 
the  interpretation  of  contracts  gener- 
ally; that  consequently,  if  the  assured 
has  complied  with  the  terms  of  his  con- 
tract, he  should  recov-er,  while,  if  he 
has  not,  the  court  in  deciding  against 
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him  is  not  declaring  a  forfeiture  of 
any  legal  right,  but  simply  construing 
the  contract  by  which  he  is  bound. 
Applying  these  principles,  it  is  held 
that  the  provision  of  the  policy  under 
consideration,  being  plain  and  unam- 
biguous in  language,  is  to  be  given  ef- 
fect according  to  its  terms,  equally 
with  any  other  condition  upon  which 
the  insured's  right  to  recover  depends; 
that,  so  construed,  it  makes  a  compli- 
ance with  its  requirement  as  to  matter 
of  time  as  essential  a  condition  pre- 
cedent to  plaintiff's  right  to  recover 
as  is  any  requirem.ent  stipulated  in 
the  policy.  After  a  careful  review  of 
both  lines  of  cases,  I  am  entirely  sat- 
isfied that  the  latter  view  is  sustained 
by  the  sounder  and  better  reasoning, 
and  that  the  contrary  rule  involves 
the  necessity  of  ignoring  some  of  the 
cardinal  principles  applicable  to  the 
construction  of  these  contracts.  These 
principles  are  aptly  stated  in  the  opin- 
ion of  the  supreme  court  in  the  case 
of  Imperial  Fire  Ins.  Co.  r.  Coos  Coun- 
tv,  151  U.  S.  452,  462,  14  Sup.  Ct.  379, 
,3S1,  38  L.  ed.  231."  See  also  Va. 
North  British  &  M.  Ins.  Co.  v.  Edmund-  - 
son,  104  Va.  4S6,  52  S.  E.  350.  Wash. 
Davis  r.  Northwestern  M.  F.  Assn.,  48 
Wash.  50,  92  Pac.  881.  W.  Va.— Smith 
Ins.  Agency  v.  Hamilton  F.  Ins.  Co., 
69  W.  Va.  129,  71  S.  E.  194. 

46.  See  infra,  IV,  E. 

47.  See  Emery  r.  Svea  Fire  Ins.  Co., 
88  Cal.  300,  26  Pac.  88;  Benedix  r.  Ger- 
man Ins.  Co.,  78  Wis.  77,  47  N.  W.  176; 
Bank  of  Eiver  Falls  v.  German  Amer. 
Ins.  Co.,  72  Wis.  535,  40  N.  W.  506,  and 
more  fully  svpra,  IV,  D,  1,  under  the 
catch  line  "General  Averment  of  Per- 
formance." 

48.  Indian  Eiver  State  Bank  t'. 
Hartford  Fire  Ins.  Co.,  46  Fla.  283,  35 
So.  228;  Warshawsky  v.  Anchor  Mut. 
Fire  Ins.  Co.,  98  Iowa  221,  67  N.  W. 
237. 
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it  must  appear  that  the  insured  complied  with  such  condition  of  the 
policy.  ^ 

4.     Expiration  of  Required  Time  Before  Action  Is  Maintainable. 

Where  it  appears  that  by  the  terms  of  the  policy  or  the  statute  pay- 
ment is  not  due  or  an  action  cannot  be  maintained  until  a  specified 
time  has  elapsed  after  notice  and  proof  or  ascertainment  of  loss  the 
complaint  must  show  that  the  required  time  has  elapsed  before  the 
institution  of  the  suit,^°  or  that  such  requirement  has  been  excused 
or  waived.^^  An  allegation  that  the  sum  demanded  is  "now  due" 
IS  insufficient  to  show  compliance  with  such  condition.^^  obviously 
however,  where  the  complaint  alleges  the  specific  date  from  which 
the  required  time  begins  to  run,  nothing  further  is  required  since  the 
record  itself  shows  when  the  action  w^as  commenced  and  these  dates 
determine  whether  the  requisite  time  has  elapsed.^^    A  general  allega- 


C.  Co., 


49,  Blunt  V.   National   F. 
93  Neb.  685,  141  N.  W.  1033. 

50.  Cal.— Gillon  v.  Northern  Assur. 
Co.,  127  Cal.  480,  59  Pac.  901;  Doyle  v. 
Phoenix  Ins.  Co.,  44  Cal.  264.  Del. 
Pierson  v.  Springfield  Fire  &  Marine 
Ins.  Co.,  7  Houst.  307,  31  Atl.  966.  Ga. 
Jackson  v.  Southern  Mut.  Life  Ins.  Co., 
36  Ga.  429.  la.— Von  Genechtin  v.  Citi- 
zens' Ins.  Co.,  75  Iowa  544,  39  N.  W. 
881.  Kan.— German  Ins.  Co.  f.  Hall,  1 
Kan.  App.  43,  41  Pac.  69.  Minn.— Gal- 
lenbeck  v.  Northwestern  Mut.  Belief 
Assn.,  84  Minn.  184,  87  N.  W.  614. 
N".  Y. — Clemens  v.  American  Fire  Ins. 
Co.,  70  App.  Div.  435,  75  N.  Y.  Supp. 
484;  Eobinson  v.  Sun  Ins.  Office,  152  N. 
Y.  Supp.  1022.  S.  D.— First  Nat.  Bank 
V.  Dakota  Fire  &  Marine  Ins.  Co.,  6 
S.  D.  424,  61  N.  W.  439.  Wis.-Car- 
berry  v.  German  Ins.  Co.,  51  Wis.  605, 
8  N.  W.  406. 

[a]  As  to  when  a  suit  is  deemed  to 
be  commenced,  see  Lesure  Lumb.  Co.  v. 
Mutual  Fire  Ins.  Co.,  101  Iowa  514,  70 
N.  W.  761;  and  more  fully  the  title 
"Suits  and  Actions." 

[b]  Although  a  charter  of  a  fire  as- 
sociation provides  that  an  action  shall 
not  be  maintained  on  a  policy  within 
sixty  days  from  the  happening  of  the 
loss  such  provision  is  not  within  the 
statute  requiring  a  copy  of  the  policy 
to  be  made  a  part  of  "the  declaration, 
and  therefore  cannot  be  considered  on 
demurrer  since  it  is  not  a  part  of  the 
declaration.  Farmers'  Fire  Ins.  Assn. 
V.  Kinsey,  101  Va.  236,  43  S.  E.  338. 

[e]  The  defendant  cannot  by  ask- 
ing further  information  postpone  the 
time  when  action  on  the  policy  might 
be  commenced  by  the  insured,  and  an 
action  brought  after  the  expiration  of 


the  stipulated  time  from  the  date  of 
furnishing  the  original  proofs  is  not 
premature,  although  such  period  of 
time  had  not  elapsed  after  the  furnish- 
ing of  supplemental  proofs.  Wood  v. 
Farmer's  Life  Assn.,  121  Iowa  44,  95 
N.  W.  226.  See  also  Thomas  v.  Guar- 
anty Fund  Life  Assn.,  73  Mo.  App.  371. 

[d]  A  provision  of  a  policy  making 
the  claim  thereunder  due  in  sixty  days 
after  presentation  of  proof  of  loss  be- 
comes ineffective  under  Eev.  Civ.  St., 
1911,  art.  4874,  when  a  total  loss  oc- 
curs, and  in  such  case  the  policy  be- 
comes a  liquidated  demand  for  the  full 
amount  of  the  policy  at  once.  North- 
ern Assur.  Co.  V.  Morrison  (Tex.  Civ. 
App.),  162  S.  W.  411. 

[e]  After  Ascertainment  of  Loss. 
Where  it  appears  that  the  amount  of 
loss  was  not  payable  until  the  lapse 
of  a  specified  time  after  the  ascertain- 
ment of  the  loss,  the  complaint  must 
show  that  such  ascertainment  took 
place  before  commencement  of  the  ac- 
tion. German  Ins.  Co.  v.  Hall,  1  Kan. 
App.  43,  41  Pac.  69;  Wicecarver  v. 
Mercantile  Mut.  Ins.  Co.,  137  Mo.  App. 
247,  117  S.  W.  698  (after  verdict,  in 
the  absence  of  demurrer,  the  complaint 
will  be  deemed  sufficient  in  this  respect 
if  the  fact  in  question  appears  by  rea- 
sonable  intendment). 

51.  See  infra,  IV,  E. 

52.  Doyle  v.  Phoenix  Ins.  Co.,  44 
Cal.  264.  See  also  Carberry  v.  German 
Ins.   Co.,   51   Wis.   605,   8   N.   W.   406. 

53.  Connecticut  Mut.  Life  Ins.  Co. 
r.  McWhirter,  73  Fed.  444,  19  C.  C.  A. 
519;  Pennsylvania  Fire  Ins.  Co.  V. 
Faires,  13  Tex.  Civ.  App.  Ill,  35  S. 
W.  55. 

As  to  judicial  notice  of  date  of  com- 
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tion  of  performance  of  conditions  of  the  policy  pursuant  to  the  statute 
authorizing  a  general  averment  of  performance  is  in  some  jurisdictions 
sufficient  to  show  that  the  required  time  had  elapsed  before  the  com- 
mencement of  the  action.^*  In  others,  where  a  similar  statute  pre- 
vails it  is  held  that  such  general  allegation  does  not  cover  this  con- 
dition.^^ 

It  has  been  held  in  some  jurisdictions  that  though  the  suit  is 
premature  an  amendment,^^  or  supplemental  pleading,'^  may  cure  the 
defect  if  the  required  time  has  elapsed  before  the  objection  is  raised. 
But  these  cases  are  inconsistent  with  the  general  rule  in  similar  cases 
elsewhere  discussed.^® 

5.  Determination  of  Amount  of  Loss.  —  "Where  by  the  terms  of 
the  policy  the  determination  of  the  amount  of  loss  in  the  manner 
therein  specified  is  made  a  condition  precedent  to  recovery,  the  com- 


mencement of  action,  see  7  ExcY.  or 
Ev.  999. 

[a]  An  allegation  that  proofs  of 
loss  were  furnished  immediately  after 
the  fire  does  not  sufficiently  show  when 
they  were  furnished.  First  Nat.  Bank 
V.  Dakota  Fire  &  Marine  Ins.  Co.,  6 
S.  D.  424,  61  N.  W.  439. 

[b]  In  Gallonbeck  v.  Northwestern 
Mut.  Eelief  Assn.,  84  Minn.  184,  87 
N.  W.  614,  the  policy  was  made  part 
of  the  complaint  and  required  ninety 
days  to  elapse  after  making  proofs  be- 
fore bringing  suit,  and  required  proofs 
to  be  made  six  months  after  death. 
The  complaint  was  filed  six  months 
and  ten  days  after  death  and  alleged 
that  proofs  were  furnished  "within  six 
months  after"  death.  The  complaint 
was  held  demurrable  since  it  did  not 
appear  therefrom  that  the  ninety  days 
had  elapsed. 

[c]  Where  the  policy  made  a  part 
of  the  complaint  provides  that  if  the 
amount  of  loss  is  not  ascertained  with- 
in sixty  days  after  the  presentation  of 
the  proof  of  loss  then  the  loss  shall 
be  payable  in  ninety  days  after  such 
receipt,  and  it  is  alleged  in  the  com- 
plaint that  plaintiff  on  the day 

of  May,  1912,  furnished  the  defend- 
ant with  proof  of  his  loss,  and  it  ap- 
pears from  the  record  that  such  com- 
plaint was  filed  on  the  fifteenth  day  of 
June,  1912,  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a 
cause  of  action,  as  no  presumption  can 
be  indulged  in  to  fill  the  blank  in  the 
complaint  with  a  date  earlier  than  thir- 
ty days  before  the  date  on  which  the 
Buit  was  begun.  Borger  v.  Connecticut 
Fire  Ins.  Co.,  24  Cal.  App.  696,  142 
Pac.   115. 
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54.  Potomac  Ins.  Co.  v.  Atwood,  118 
Til.  App.  349;  Phoenix  Ace.  &  S.  B. 
Assn.  r.  Lathrop,  41  Ind.  App.  141,  81 
N.  E.  227. 

Sufficiency  of  general  averment  of 
performance,  see  autna  IV,  D,  1,  under 
the  catchline  "General  Allegation  of 
Performance." 

55.  Cal. — Cowan  t\  Phenix  Ins.  Co., 
78  Cal.  ISl,  20  Pac.  408;  Borger  v.  Con- 
necticut Fire  Ins.  Co.,  24  Cal.  App. 
696,  142  Pac.  11.5.  Kan.  — German  Ins. 
Co.  r.  Hall,  1  Kan.  App.  43,  41  Pac. 
69.  Wis. — Carberrv  r.  German  Ins.  Co., 
51  Wis.  605,  8  N.'  W.  406. 

fa]  Not  a  Condition  To  Be  Per- 
formed by  Plaintiff. — Although  the  lapse 
of  the  required  time  is  a  condition  pre- 
cedent to  the  right  of  action,  it  is  not 
a  condition  precedent  to  be  performed 
hy  plaintiff  within  the  meaning  of  the 
statute  authorizing  a  general  allega- 
tion of  performance,  and  therefore  such 
a  general  allegation  is  insufficient. 
Carberrv  r.  German  Ins.  Co.,  51  Wis. 
605,  8   N.   W.  406. 

56.  Oklahoma  Fire  Ins.  Co.  t\  Mun- 
del,  42  Okla.  270,  141  Pac.  415;  West- 
ern Underwriters'  Exchange  f.  Coon, 
38  Okla.  453,  134  Pac.  22;  Fire  Assn. 
r.  Colgin  (Tex.  Civ.  App.),  33  S.  W. 
1004.  But  see  the  cases  cited  in  the 
foregoing  discussion. 

Effect  of  Premature  Commencement 
of  Suit.  — For  a  full  discussion  of  this 
question  see  the  title  "Suits  and  Ac- 
tions. ' ' 

57.  Franklin  Ins.  Co.  V.  McCrea,  4 
G.  Greene   (Iowa)    229. 

58.  See  the  titles  "Suits  and  Ac- 
tions;" "Supplemental  Pleadings." 
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plaint  must  show  compliance  with  such  condition,^^  or  state  facts 
showing  that  such  determination  of  the  loss  was  impossible,®"  or  that 
there  was  no  disagreement  as  to  the  amount  of  the  loss,*^^  or  that  the 
insurance  company  either  denied  any  liability  whatever,*'-  or  failed 


59.  U.  S. — Commercial  Union  Assur. 
Co.  V.  Dalzell,  210  Fed.  605,  127  C.  C. 
A.  241;  Smith  V.  Preferred  Masonic 
Mut.  Ace.  Assn.,  51  Fed.  520;  Gauche 
t\  London  &  Lancashire  Ins.  Co.,  10 
Fed.  347.  Cal.— Carroll  v.  Girard  Fire 
Ins.  Co.,  72  Cal.  297,  13  Pac.  863; 
Adams  v.  South  British  Ins.  Co.,  70 
Cal.  198,  11  Pac.  627;  Old  Saucelito 
Dry  Dock  Co.  v.  Commercial  Union 
Assur.  Co.,  66  Cal.  253,  5  Pac.  232. 
Fla. — Southern  Home  Ins.  Co.  v.  Faulk- 
ner, 57  Fla.  194,  49  So.  542,  131  Am. 
St.  Rep.  1098.  Ill,— German-Amer.  Ins. 
Co.  V.  Steiger,  109  111.  254;  Phoenix  Ins. 
Co.  V.  Lortom,  109  111.  App.  63.  la. 
Knapp  V.  Brotherhood  of  American 
Yeoman,  139  Iowa  136,  117  N.  W. 
298;  Gere  r.  Council  Bluffs  Ins.  Co.,  67 
Iowa  272,  23  N.  W.  137,  25  N.  W.  159. 
Ky. — Continental  Ins.  Co.  v.  Valland- 
ingham,  116  Ky.  287,  76  S.  W.  22,  105 
Am.  St.  Rep.  218.  Me.— Fisher  v.  Mer- 
chant's Ins.  Co.,  95  Me.  4S6,  50  Atl. 
282,  85  Am.  St.  Rep.  42S.  Midi.- Chad- 
wick  V.  Phoenix  Ace.  Ben.  Assn.,  143 
Mich.  481,  106  N.  W.  1122.  Minn. 
Gasser  v.  Sun  Fire  Office,  42  Minn.  315, 
44  N.  W.  252.  Mo.  — Murphy  v.  North- 
ern British  Mercantile  Co.,  61  Mo. 
App.  323.  Neb.— Mutual  Hail  Ins,  Co. 
V.  Wilde,  8  Neb.  427.  N.  Y.— Niemyj- 
ski  V.  Schlesinger,  91  Misc.  50,  154  N. 
Y.  Supp.  219;  Warner  r.  Schoharie  etc. 
Mut.  Fire  Ins.  Co.,  15  N.  Y.  Supp.  632. 
Okla. — American  Ins.  Co.  v.  Roden- 
house,  36  Okla.  211,  128  Pac.  502.  Pa. 
Mentz  V.  Armenia  Fire  Ins.  Co.,  79 
Pa.  478,  21  Am.  Rep.  SO.  E.  L— Rid- 
dell  V.  Rochester  German  Ins.  Co.,  36 
R.  I.  240,  89  Atl.  833.  Tenn.— Haro- 
witz  V.  Concordia  Fire  Ins.  Co.,  129 
Tenn.  691,  168  S.  W.  163;  Palatine  Ins. 
Co.  V.  Morton-Scott-Robertson  Co.,  106 
Tenn.  558,  61  S.  W.  787.  Tex.— Scot- 
tish Union  Ins.  Co.  v.  Clancy,  71  Tex. 
5,  8  S.  W.  630.  Va.— North"  British  & 
Mercantile  Ins.  Co.  v.  Robinett,  112  Va, 
754,  72  S.  E.  668.  Wis.— Chapman  v. 
Rockford  Ins.  Co.,  89  Wis.  572,  62  N. 
W.  422. 

60.  U.  S.— Summerfield  v.  North 
British  &  Mercantile  Ins.  Co.,  62  Fed. 
249.  111.— Retail  Merchants  Mut.Fire  Ins. 
Co,  V.  Cox,  138  111.  App.  14.  Kan.— Con- 


tinental Ins.  Co.  V.  Wilson,  45  Kan.  250, 
25  Pac.  629,  23  Am.  St.  Rep.  720.  Minn. 
Beyer  v.  Minnesota  Farmers'  Mut.  Ins. 
Co.,  125  Minn.  518,  145  N.  W.  376. 
N.  Y.— Wilson  v.  Central  Ins.  Co.,  135 
App.  Div.  649,  119  N.  Y.  Supp.  955. 
R.  I.— Grady  v.  Home  Fire  &  Marine 
Ins.  Co.,  27  R,  I.  435,  63  Atl.  173. 
W.  Va.— Teter  v.  Norfolk  Fire  Ins.  Co., 
82  S.  E.  201. 

[a]  Allegations  that  the  award  was 
invalid,  that  the  plaintiff  had  offered 
to  resubmit  to  referees  the  amount  of 
its  loss,  but  that  defendant  had  re- 
fused a  new  reference  and  insisted 
upon  the  validity  of  the  award  already 
made,  show  a  sufficient  compliance  with 
the  arbitration  clause  as  a  condition 
precedent  to  the  maintenance  of  an  ac- 
tion. Second  Society  of  Universalists 
V.  Royal  Ins.  Co.  (Mass.),  109  N.  E. 
384. 

[b]  Where  defendant  violates  the 
provisions  as  to  appraisal  in  ap- 
pointing as  appraiser  one  who  is  not 
a  disinterested  person,  the  plaintiff  is 
absolved  from  complying  therewith 
and  is  entitled  to  bring  suit  on  the 
policy  and  recover  the  amount  of  loss. 
Pierce  v.  Sun  Ins.  Office,  147  N.  Y, 
Supp.  947. 

61.  la. — Garretson  v.  Merchants'  & 
Bankers  Fire  Ins.  Co.,  114  Iowa  17,  86 
N.  W.  32.  Minn.— Fletcher  v.  German- 
American  Ins.  Co.,  79  Minn.  337,  82  N. 
W.  647.  N.  C— Pioneer  Mfg.  Co.  v. 
Phoenix  Assur.  Co.,  106  N.  C.  28,  10 
S.  E.  1057.  Ohio.— Ohio  Farmers'  Ins, 
Co.  V.  Titus,  82  Ohio  St.  161,  92  N.  E. 
82.  R.  I.— De  Paola  v.  National  Ins. 
Co.,  94  Atl.  700.  Tex. — Manchester 
Fire  Ins.  Co.  v.  Simmons,  12  Tex.  Civ. 
App.  607,  35  S.  W.  722.  Wis.-Phoenix 
Ins.  Co.  V.  Badger,  53  Wis.  283,  10  N, 
W,   504. 

62.  Ind. — Orient  Ins.  Co.  v.  Kaptur, 
176  Ind.  308,  95  N.  E.  230.  Mont.— Sav- 
age V.  Phoenix  Ins.  Co.,  12  Mont.  458, 
31  Pac.  66,  33  Am.  St.  Rep.  591.  Okla, 
Oklahoma  Fire  Ins.  Co.  v.  Mundel,  42 
Okla.  270,  141  Pac.  415.  Wash.— Pen- 
cil V.  Home  Ins.  Co.,  3  Wash.  485,  28 
Pac.  1031.  Wis. — Bailey  v.  Aetna  Ins, 
Co.,  77  Wis.  336,  46  N.  W.  440. 

See  infra,  IV,  E. 
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to  propose  an  arbitration,  as  by  the  terms  of  thd  policy  it  was  bound 
to  do,*^^  But  tliough  the  policy  provides  for  submission  of  the  amount 
of  loss  to  arbitration,  the  plaintiff  is  not  required  to  aver  compliance 
with  such  stipulation  where  it  is  not  expressly  or  by  necessary  implica- 
tion made  a  condition  precedent.^*  And  where  it  appears  that  the 
insurer  admits  loss  in  excess  of  the  total  amount  of  its  liability  under 
the  policy,  an  appraisement  or  arbitration  is  not  a  condition  precedent 
though  provided  for  by  the  policy,  since  it  would  be  useless.^^ 

An  allegation  that  the  appraisers  were  unable  to  agree  upon  an 
umpire  sufficiently  shows  that  plaintiff  performed  the  condition  of 
the  policy  in  regard  to  arbitration/'*'  While  the  statute  in  many  states 
permits  a  general  averment  of  performance  of  conditions  precedent, "^^ 
and  has  been  held  applicable  to  the  provision  requiring  an  appraisal 
or  arbitration  of  the  amount  of  loss  before  suit,°®  it  has  been  held  in 


63.  Sun  Mut.  Ins.  Co.  v.  Crist,  19 
Ky.  L.  Eep.  305,  39  S.  W.  837. 

[a]  Where  there  is  an  arbitration 
clause  in  the  policy  "it  is  the  duty 
of  either  party  to  comply  and  appoint 
an  arbitrator,  when  requested  so  to 
do  by  the  other  party.  If  the  insured 
fails  to  comply  with  this  demand  he 
cannot  sue  on  the  policy,  and,  if  the 
refusal  be  persisted  in  for  an  unrea- 
sonable time,  it  will  amount  to  a  for- 
feiture of  the  policy.  If  the  refusal  be 
on  the  part  of  the  insurer  the  insured 
may  bring  suit  on  the  policies  at  once." 
St."  Paul  Fire  &  M.  Ins.  Co.  v.  Kirk- 
patrick,  129  Tenn.  55,  164  S.  W.  1186. 

64.  U.  S. — Hamilton  v.  Home  Ins. 
Co.,  137  U.  S.  370,  11  S,up.  Ct.  133,  34 
L.  ed.  708;  British  etc.  Co.  v.  Darragh, 
128  Fed.  890,  63  C.  C.  A.  426. 
Ga.  —  Liverpool  London  &  Globe 
Ins.  Co.  V.  Creighton,  51  Ga.  95.  111. 
Birmingham  F.  Ins.  Co.  V.  Pulver,  126 
111.  329,  18  N.  E.  804,  9  Am.  St.  Eep. 
598;  Concordia  etc.  Co.  v.  Bowen,  121 
111.  App.  35.  la. — Read  v.  State  Ins. 
Co.,  103  Iowa  307,  72  N.  W.  665,  64 
Am.  St.  Rep.  180;  Gere  v.  Council  Bluffs 
Ins.  Co.,  67  Iowa  272,  23  N.  W. 
137,  25  N.  W.  159.  Kan.  — Aetna 
Ins.  Co.  V.  McLead,  57  Kan.  95,  45  Pac. 
73;  Continental  Ins.  Co.  V.  Wilson.  45 
Kan.  250,  25  Pac.  629,  23  Am.  St.  Rep. 
720.  Me. — Robinson  v.  Georges  Ins.  Co., 
17  Me.  131,  35  Am.  Dec.  239.  Mass. 
Badenfeld  v.  Massachusetts  Mut.  Ace. 
Assn.,  154  Mass.  77,  27  N.  E.  769;  Reed 
r.  Washington  etc.  Co.,  138  Mass.  572. 
Minn. — Kelly  v.  Liverpool  &  L.  &  G. 
Ins.  Co.,  94  Minn.  141,  102  N.  W.  380, 
110  Am.  St.  Rep.  351.  Mo.— Winn  v. 
Farmers'  Mut.  Fire  Ins.  Co.,  83  Mo. 
App.   123.     N.   H. — Leach   v.   Republic 
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Fire  Ins.  Co.,  58  N.  H.  245.  Pa.— Rub- 
enstein  v.  Dixie  Fire  Ins.  Co.,  51  Pa. 
Super.  447.  Wash.— Davis  v.  Atlas 
Assur.  Co.,  16  Wash.  232,  47  Pac.  436, 
885.  Wis.— Canfield  v.  Watertown  Fire 
Ins.  Co.,  55  Wis.  419,  13  N.  W.  252; 
Phoenix  Ins.  Co.  V.  Badger,  53  Wis. 
283,  10   N.  W.  504. 

[a]  In  an  action  on  a  policy  con- 
taining a  condition  that  in  the  event 
of  disagreement  the  amount  of  loss 
shall  be  ascertained  by  appraisement, 
it  is  not  necessary  "in  order  that  the 
insured  may  maintain  an  action  on  the 
policy,  that  he  negative  this  condition, 
or  prove  a  compliance  with  the  same 
on  his  part.  That  is  a  matter  of  de- 
fense." Long  Island  Ins.  Co.  v.  Hall, 
4  Kan.  App.  641,  46  Pac.  47. 

65.  Ohage  v.  Union  Ins.  Co.,  82 
Minn.  426,  85  N.  W.  212  (in  which  the 
only  dispute  was  as  to  the  injury  to 
foundation,  the  house  being  totally  de- 
stroyed and  of  an  agreed  value  in  ex- 
cess of  the  amount  of  the  policy); 
Springfield  Fire  &  Marine  Ins.  Co.  v. 
Ilomewood,  32  Okla.  521,  122  Pac.  196 
(where  the  loss  was  total).  See  also 
Oppenheim  r.  Fireman's  Fund  Ins.  Co., 
119  Minn.  417,  138  N.  W.  777. 

66.  111.— Slepski  v.  German  Fire 
Ins.  Co.,  141  111.  App.  614.  Md.— Shaw 
nee  Fire  Ins.  Co.  V.  Pontfield,  110  Md 
353,  72  Atl.  835,  132  Am.  St.  Rep.  449 
Mo. — Sharp  v.  Niagara  Fire  Ins.  Co. 
164  Mo.  App.  475,  147  S.  W.  154.  Pa, 
Post  V.  American  Cent.  Ins.  Co.,  51  Pa 
Super.  352.  R.  I.— Messier  V.  Williams 
burgh   etc.   Co.,  94  Atl.   875. 

67.  See  supra  IV,  D,  1,  under  the 
catehline  "General  Allegation  of  Per- 
formance." 

68.  Ackley  v.  Phoenix  Ins.   Co.,  25 
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some  eases  that  such  a  general  allegation  of  performance  does  not 
include  the  stipulation  for  arbitration.-^^  Where  a  valid  award  has 
been  made,  it  is  essential  to  the  statement  of  a  cause  of  action  to 
allege  such  award.^" 

6.  Exhausting  Extra-Legal  Remedies.  —  Where  it  appears  that 
a  member  of  a  mutual  benefit  society  has  certain  remedies  under  the 
rules  of  the  society,  his  complaint  must  show  that  he  has  exhausted 
the  remedies  so  provided.^^ 

E  Waiver  OR  Excuse.  — 1.  Generally.  —  Compliance  with  the 
conditions  of  the  policy  may  be  waived ;'-  thus  provisions  of  the  policy 
governing  the  time  for  commencing  an  action  may  be  waived.^^  An 
unqualified  denial  of  any  liability  whatever  on  the  policy  relieves  the 
plamtife  from  the  necessity  of  further  compliance  with  provisions  of 
the  policy  expressly  or  impliedly  requiring  the  lapse  of  a  specified 


Mont.  272,  64  Pac.  665;  Stephens  v. 
Union  Assur.  Soc,  16  Utah  22,  50  Pac. 
626. 

69.  Ind.— Vernon  Ins.  &  Trust  Co.  v. 
Maitlen,  158  Ind.  393,  63  N.  E.  755. 
Minn. — Mosness  v.  German-American 
Ins.  Co.,  50  Minn.  341,  52  N.  W.  932. 
N.  D.— Leu  V.  Commercial  Mut.  Fire 
Ins.  Co.,  15  N.  D.  360,  107  N.  W.  59. 
Compare  supra,  IV,  D,  3. 

70.  Carroll  v.  Girard  Fire  Ins.  Co., 
72  Cal.  297,  13  Pac.  863;  Weisman  v. 
Fireman's  Ins.  Co.,  208  Mass.  577,  95 
N.  E.  4J1.  ' 

[a]  Where  the  award  is  invalid, 
plaintiff  may  ignore  it  without  first 
Buing  in  equity  to  set  it  aside,  and  if 
the  award  is  pleaded  in  defense,  plain- 
tiff without  any  reply,  may  show  any 
facts  which  would  constitute  an  equit- 
able defense  to  it.  Wilbisky  v.  German 
Alliaace  Ins.  Co.,  152  N.  Y.  Supp.  1048. 

71.  U.  S.— Smith  v.  Preferred  Ma- 
sonic Mut.  Ace.  Assn.,  51  Fed.  520.  111. 
Timmerhoff  v.  Supreme  Tent,  155  111. 
App.  395.  la.  — Knapp  v.  Brotherhood 
of  American  Yeoman,  139  Iowa  136, 
117  N.  W.  298.  Kan.— Modern  Wood- 
men V.  Taylor,  67  Kan.  368,  71  Pac. 
806.  Ky. — Brotherhood  of  Trainmen  v. 
Swearingen,  161  Ky.  665,  171  S.  W: 
455.  Md.— Weigand  r.  Fraternities 
Ace.  Order,  97  Md.  443,  55  Atl.  530. 
Mich.— Allen  v.  Patrons'  Mut.  Fire  Ins. 
Co.,  165  Mich.  18,  130  N.  W.  196.  Minn. 
Kulberg  v.  National  Council  etc.  of 
Security,  124  Minn.  437,  145  N.  W. 
120. 

Compare  supra,   II,  B. 

As  to  necessity  of  exhausting  extra- 
legal remedies,  see  the  title  "Suits  and 
Actions. ' ' 


[a]  But  where  the  rules  are  un- 
reasonable, a  compliance  therewith  is 
not  a  ccmdition  precedent  to  recovery. 
Kane  r.  Supreme  Tent,  113  Mo.  App. 
104,   87   S.   W.  547. 

[b]  Where  the  beneficiary  is  not 
a  member  of  the  fraternal  organiza- 
tion, an  appeal  from  the  decision  of 
its  board  of  arbitrators  to  the  grand 
lodge  is  not  a  condition  precedent  to 
the  maintenance  of  an  action  on  the 
policy.  Grimbley  v.  Harrold,  125  Cal. 
24,   57   Pac.   558,   73   Am.   St.   Eep.    19. 

72.  See  cases  cited  infra,  this  sec- 
tion. 

[a]  A  demand  for  an  autopsy  of 
the  decedent  is  a  waiver  of  proof  of 
loss  on  an  accident  and  life  insurance 
policy.  Fisher  v.  Travelers'  Ins.  Co., 
124  Tenn.  450,  138  S.  W.  316,  Ann. 
Cas.    1912D,    1246. 

73.  111. — The  North  American  Ace. 
Ins.  Co.  V.  Williamson,  118  111.  App. 
670;  Metropolitan  Ace.  Assn.  v.  Clifton, 
63  111.  App.  152.  Neb.— Star  Union 
Lumb.  Co.  V.  Finney,  35  Neb.  214,  52 
N.  W.  1113.  N.  Y.-Howard  v.  Frank- 
lin Marine  &  Fire  Ins.  Co.,  9  How.  Pr. 
45.  Va. — Farmers'  Fire  Ins.  Assn.  r. 
Kinsey,    101    Va.    236,   43    S.    E.    338. 

[a]  But  if  it  is  provided  by  statute 
that  actions  on  policies  of  insurance 
cannot  be  brought  prior  to  the  expira- 
tion of  a  stated  time  after  proof  of 
loss,  an  allegation  of  waiver  of  such 
provision  is  unavailing.  Salmon  v. 
Farm  Property  Mut.  Ins.  Assn.,  168 
Iowa  521,  150  N.  W.  680;  Blood  v. 
Hawkeye  Ins.  Co.,  103  Iowa  728,  69 
N.  W.  1141;  Wilhelmi  v.  Des  Moines 
Insurance  Co.,  86  Iowa  326,  53  N.  W. 
233. 
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time  before  bringing  suit.''*  So  also  sucb  a  denial  within  the  time  pro- 
vided for  giving  notice  and  proofs  of  loss  is  a  sufBcient  excuse  for 
non-performance  of  the  condition  requiring  notice  and  proof  of  loss 
within  a  specified  timeJ^  Such  a  denial  may  also  be  a  waiver  of  com- 
pliance with  a  stipulation  requiring  the  amount  of  loss  to  be  determined 
by  arbitration.^^ 

2.     Pleading.  —  A  plaintiff  relying  upon  a  waiver  of  performance 
of  a  condition  precedent  generally  must  plead  such  waiver"^  by  stating 


74.  Ark.  — German  Ins.  Co.  v.  Gib- 
son, 53  Ark.  494,  14  S.  W.  672.  Colo. 
California  Ins.  Co.  v.  Gracey,  15  Colo. 
70,  24  Pac.  577,  22  Am.  St.  Eep.  376. 
Ga. — Continental  Ins.  Co.  v.  Wickham, 
110  Ga.  129,  35  S.  E.  287.  111.— Wil- 
liamsburg Fire  Ins.  Co.  v.  Cary,  83 
111.  453;  Columbus  Mut.  Life  Assn.  v. 
Plummer,  86  111.  App.  446.  Ind.  — New 
Amsterdam,  etc.  Co.  v.  New  Palestine 
Bank  (Ind.  App.),  107  N.  E.  554;  Home 
Ins.  Co.  V.  Sylvester,  25  Ind.  App.  207, 
57  N.  E.  991.  la.— Kisel  r.  Mutual  Re- 
serve Life  Ins.  Co.,  131  Iowa  54,  107  N. 
W.  1027.  Kan. — Phenix  Ins.  Co.  v.  Weeks, 
45  Kan.  751,  26  Pac.  410.  Ky.— Phoenix 
Ins.  Co.  V.  Flowers,  124  S.  W\  403. 
Md. — Baltimore  Fire  Ins.  Co.  r.  Loney, 
20  Md.  20.  Mass.— Whitten  r.  New 
England  Live  Stock  Ins.  Co.,  165  Mass. 
343,  43  N.  E.  121.  Mich.— Phillips  r. 
United  States  Ben.  Soc,  120  Mich.  142, 
79  N.  W.  1.  Minn. — Wondra  v.  Na- 
tional Life  Ins.  Co.,  126  Minn.  136, 
147  N.  W.  961;  Hand  v.  National  Live- 
stock Ins.  Co.,  57  Minn.  519,  59  N.  W. 
538.  Miss.— Atlantic,  etc.  Co.  v.  Nero, 
66  So.  780.  Mo. — Hosmer  r.  St.  Joseph 
Mut.  Fire  Ins.  Co.,  80  Mo.  App.  419. 
Neb. — Northern  Assur.  Co.  v.  Hanna, 
60  Neb.  29,  82  N.  W.  97.  N.  J.— State 
Ins.  Co.  V.  Maaekens,  38  N.  J.  L.  564. 
Tenn. — Home  Ins.  Co.  v.  Hancock,  106 
Tenn.  513,  62  S.  W.  145.  Tex.— Con- 
necticut, etc.  Co.  V.  Hilbrant  (Tex. 
Civ.  App.),  73  S.  W.  558. 

75.  U.  S. — Steamship  Samana  Co.  r. 
Hall,  55  Fed.  663.  Ark.— Queen  Ins. 
Co.  V.  Malone,  111  Ark.  229,  163  S.  W. 
771.  D.  0.— National  Union  v.  Thomas, 
10  App.  Cas.  277.  Ga. — Harp  r.  Fire- 
man's Fund  Ins.  Co.,  130  Ga.  726,  61 
S.  E.  704.  Kan. — Capitol  Ins.  Co.  v. 
Bank  of  Pleasanton,  48  Kan.  397,  29 
Pac.  578;  Phenix  Ins.  Co.  r.  Weeks, 
45  Kan.  751,  26  Pac.  410.  Ky.— Shaw- 
nee Fire  Ins.  Co.  r.  Poll,  145  Ky.  113, 
140  S.  W.  49.  Md.— McElrov  v.  Han- 
cock Mut.  Life  Ins.  Co.,  88  Md.  137, 
41  Atl.  112,  71  Am.  St.  Eep.  400.    Mass. 
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Whitten  v.  New  England  Live  Stock 
Ins.  Co.,  165  Mass.  343,  43  N.  E.  121. 
Minn.— Wondra  V.  National  Life  Ins. 
Co.,  126  Minn.  136,  147  N.  W.  961.  Mo. 
MeComas  v.  Covenant  Mut.  Life  Ins. 
Co.,  56  Mo.  573;  Crenshaw  v.  Pacific 
Mut.  Life  Ins.  Co.,  71  Mo.  App.  42. 
Mont. — Savage  f.  Phoenix  Ins.  Co.,  12 
Mont.  458,  31  Pac.  66,  33  Am.  St.  Eep. 
591.  N.  J.— Bohles  r.  Prudential  Ins. 
Co.,  84  N.  J.  L.  315,  86  Atl.  438;  State 
Ins.  Co.  f.  Maaekens,  38  N.  J.  L.  564. 
N.  Y.— Hutchinson  v.  Supreme  Tent, 
68  Hun  355,  22  N.  Y.  Supp.  801; 
Czerweny  r.  National  Fire  Ins.  Co., 
139  N.  Y.  Supp.  345.  S.  C— Wilson  v. 
Commercial  Union  Assur.  Co.,  51  S.  C. 
540,  29  S.  E.  245,  64  Am.  St.  Eep.  700. 
Tex. — Sun  Mut.  Ins.  Co.  v.  Mattingly, 
77  Tex.  162,  13  S.  W.  1016;  American 
Nat.  Ins.  Co.  i:  Bird  (Tex.  Civ.  App.), 
174  S.  W.  939.  Vt.— Mellen  v.  United 
vStates  Health  &  Ace.  Ins.  Co.,  83  Vt. 
242,  75  Atl.  273.  W.  Va.— Morris  V. 
Dutchess  Ins.  Co.,  67  W.  Va.  368,  68 
S.   E.   22. 

76.  Cash  I".  Concordia  Fire  Ins.  Co., 
Ill  Minn.  162,  126  N.  W.  524. 

77.  Cal. — Bank  of  Anderson  v. 
Home  Ins.  Co.,  14  Cal.  App.  208,  ill 
Pac.  507.  Ind. — Eailway  Passenger 
Assur.  Co.  r.  Burwell,  44  Ind.  460. 
la. — Knapp  r.  Brotherhood  of  American 
Yeoman,  139  Iowa  136,  117  N.  W.  298; 
McCov  r.  Iowa  State  Ins.  Co.,  107  Iowa 
80,  77  N.  W.  529;  Brock  v.  Des  Moines 
Ins.  Co.,  96  Iowa  39,  64  N.  W.  685; 
Welsh  r.  Des  Moines  Ins.  Co.,  71  Iowa 
337,  32  N.  W.  369.  Kan.— Gillett  v. 
Burlington  Ins.  Co.,  53  Kan.  108,  36 
Pac.  52.  Neb. — German  Ins.  Co.  v. 
Shader,  1  Neb.  (Unof.)  704,  96  N.  W. 
604;  Anders  r.  Life  Ins.  Clearing  Co., 
62  Neb.  585,  87  N.  W.  331.  N.  C. 
Shuford  V.  Life  Ins.  Co.,  167  N.  C.  547, 
83  S.  E.  821.  Okla.— Palatine  Ins.  Co. 
r.  Lynn,  42  Okla.  486,  141  Pac.  1167. 
Ore.— Long  Creek  Bldsr.  Assn.  r.  State 
Ins.  Co.,  29  Ore.  569,  46  Pac.  366.  Tex. 
American,  etc.  Co.  v.  Eowell  (Tex.  Civ. 
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facts  sufficient  to  establish  a  waiver  J®    And  waiver  need  not  be  averred 
in  terras  where  the  facts  alleged  show  a  waiver.^'*     In  some  states 
however,    a   general    allegation    of    performance     of     all     conditions 
precedent  is  sulHcient  to  cover  proof  of  a  waiver  of  such  a  condition  «" 


App.),  175  S.  W.  170;  Mecca,  etc.  Co. 
V.  Moore  (Tex.  Civ.  App.),  128  S. 
W.  441;  St.  Paul  Fire  &  Marine  Ins. 
Co.  V.  Hodge,  30  Tex.  Civ.  App.  257, 
70  S.  W.  574,  71  S.  W.  386. 

As  to  waiver  generally,  see  the  title 
"Waiver." 

[a]  Averment  of  Both  Waiver  and 
Compliance. — Where  it  is  alleged  that 
proof  of  loss  was  waived,  an  averment 
in  relation  to  furnishing  proof  of  loss 
in  a  subsequent  paragraph  of  the  com- 
plaint is  immaterial  and  surplusage. 
American  Fire  Ins.  Co.  v.  Sisk,  9  Ind. 
App.  305,  36  N.  E.  659.  But  see 
Stephenson  v.  Bankers'  Life  Assn.,  108 
Iowa  637,  79  N.  W.  459,  holding  that 
plaintiff  may  properly  plead  the  giv- 
ing of  proofs  of  death  and  also  a 
waiver  thereof  on  the  part  of  the  de- 
fendant. 

[b]  Amendment  After  Reversal,  To 
Plead  Waiver. — Upon  reversing  a  judg- 
ment for  plaintiff  on  the  ground  that 
the  complaint  fails  to  show  the  lapse 
of  the  required  time  before  commence- 
ment of  suit,  the  appellate  court  will 
order  the  action  dismissed  without  an 
opportunity  to  amend  to  plead  a  waiver 
of  this  condition  where  it  appears  that 
plaintiff  failed  to  avail  himself  of  an 
opportunity  to  prove  a  waiver,  and 
defendant's  evidence  showed  there  was 
ne-  waiver.  Davis  v.  Northwestern 
Mut.  Fire  Assn.,  48  Wash.  50,  92  I'ac, 
881. 

78.  Cal. — Goorberg  t\  Western  Assur. 
Co.,  150  Cel.  510,  89  Pac.  130,  119  Am. 
St.  Eep.  246.  Ind.— Commercial  Trav- 
elers' Mut.  Ace.  Assn.  v.  Springsteen, 
23  Ind.  App.  657,  55  N.  E.  973;  Eail- 
way  Official's  Ace.  Assn.  v.  Armstrong, 
22  Ind.  App.  406,  53  N.  E.  1037.  Neb. 
Anders  v.  Life  Ins.  Clearing  Co.,  62 
Neb.  585,  87  N.  W.  331.  Okla.  — Con- 
tinental, etc.  Co.  V.  Chance,-  150  Pac. 
114;  Palatine  Ins.  Co.  v.  Lynn,  42  Okla. 
486,    141    Pac.    1167. 

[a]  A  complaint  which  fails  to 
plead  the  facts  claimed  to  constitute 
a  waiver  is  fatally  defective.  Sasse 
V.  Order  U.  C.  T.  A.  (App.  Div.),  154 
N.  Y.  Supp.  558. 

[bj  It  is  not  sufficient  to  allege 
that   plaintiff    has   performed   the    con- 


ditions of  the  policy  except  where 
performance  has  been  waived  by  de- 
fendant, but  the  conditions  waived 
and  the  facts  and  circumstances  con- 
stituting such  waiver  must  be  spe- 
cifically stated.  Todd  v.  Union  Gas. 
&  S.  Co.,  70  App.  Div.  52,  74  N.  Y. 
Supp.   1062. 

79.  Commercial  Travelers'  Mut.  Ace. 
Assn.  v.  Springsteen,  23  Ind.  App.  657, 
55  N.  E.  973. 

[a]  "The  allegation  of  the  con- 
elusion  of  fact  that  the  condition  was 
waived  can  certainly  only  be  dispensed 
with  when  the  facts  averred  admit  of 
no  other  fair  conclusion."  Crescent 
Ins.  Co.  V.  Camp,  64  Tex.  521. 

[b]  But  where  it  is  alleged  in  the 
complaint  that  sixty  days  before  the 
commencement  of  the  action  plaintiff 
served  upon  defendant  a  proof  of  loss, 
which  was  retained  by  defendant  with- 
out objection,  the  fact  of  waiver  of 
further  proof  is  sufficiently  stated,  al- 
though the  word  "waiver"  is  not  used 
in  the  pleading.  Glazer  v.  Home  Ins. 
Co.,   190   N.   Y.   6,   82   N.   E.   727. 

[c]  Acceptance  of  Notice  Without 
Objection. — An  allegation  in  the  com- 
plaint that  defendant  accepted  a  notice 
given  by  the  plaintiff  as  a  sufficient 
notice  and  without  objection,  is  a  suffi- 
cient averment  of  a  waiver  of  a  pro- 
vision in  the  policy  requiring  a  writ- 
ten notice  to  be  given  at  the  home 
office  within  ten  days  after  the  injury. 
Commercial  Trav.  Mut.  Ace.  Assn.  v. 
Springsteen,  23  Ind.  App.  657,  55  N. 
E.   973. 

[d]  Retention  of  Proofs  Without 
Objection, — An  averment  that  plaintiff 
delivered  to  defendant  proofs  "in 
manner  and  form  as  required"  by  the 
policy  and  that  the  proofs  were  ac- 
cepted as  sufficient  by  defendant, 
pleads  a  waiver  of  the  condition  to 
submit  proofs  within  the  stipulated 
time  by  reason  of  the  receipt  and  re- 
tention of  the  proofs  without  objec- 
tion. Hurt  V.  Employers'  Liability 
Assur.   Corp.,   122  Fed.   828. 

80.     See  infra,  VII,  D. 

As  to  the  sufficiency  of  a  general 
averment  of  performance  of  conditions 
precedent,    see  supra,   IV,   D,    1,   under 
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though  in  other  jurisdictions  a  contrary  rule  prevails.^'  But  where 
the  complaint  shows  the  breach  by  the  insured  of  a  condition  of  the 
policy,  the  facts  showing  a  waiver  or  excuse  of  such  breach  must  be 
set  forth.^2  gince  a  denial  by  the  insurer  of  all  liability  on  the 
policy  may  be  sufficient  excuse  for  failure  to  comply  with  the  con- 
dition as  to  proof  of  loss,^^  ^^  ^^gy  ^e  alleged  as  such,^*  but  the  com- 
plaint must  show  that  such  denial  was  made  within  the  time  in  which 
proof  of  loss  by  the  terms  of  the  policy  was  to  have  been  furnished.'*^ 
An  allegation  that  plaintiff  furnished  proofs  of  loss  to  the  insurer, 
who  retained  such  proofs  without  making  any  objections  thereto,  is 
sufficient  to  show  that  further  proofs  were  waived  by  the  defendant."'' 
Where  a  subsequent  waiver  of  a  breach  of  condition  is  relied  upon, 
it  must  appear  from  the  complaint  that  the  insurer  at  the  time  of  the 
alleged  waiver  knew  of  the  breach." 

F.  DEM.1ND  AND  Non-Payment.  —  It  is  ordinarily  not  necessary 
to  allege  a  previous  demand  of  payment  before  suit  brought.'^  But 
the  complaint  must  show  the  failure  of  defendant  to  pay  the  amount 


the    eatehline,    "General   Allegation    of 
Performance." 

81.  See  iiifra,  VII,  D. 

82.  Goorberg  v.  Western  Assur.  Co., 
150  Cal.  510,  89  Pac.  130,  119  Am. 
St.  Kep.  246. 

83.  See  supra,  IV,  E,  1. 

84.  Ohio  Farmers'  Ins.  Co.  f.  Vogel 
(Ind.  App.),  73  N.  E.  612;  Home  Ins. 
Co.  V.  Sylvester,  25  Ind.  App.  207,  57  N. 
E.  991;  Phenix  Ins.  Co.  u.  Rogers,  11 
Ind.  App.  72,  38  N.  E.  865;  Phenix 
Ins.  Co.  V.  Pickel,  3  Ind.  App.  332, 
29  N.  E.  432. 

85.  Ky.— Gragg  v.  Home  Ins.  Co., 
28  Ky.  L.  Rep.  988,  90  S.  W.  1045. 
Okla.— Continental  Ins.  Co.  v.  Chance, 
150  Pae.  114.  Tex, — Employers'  Liabil- 
ity Assur.  Corp.  V.  Rochelle,  13  Tex. 
Civ.   App.   232,   35   S.   W.  869. 

[a]  An  averment  that  plaintiff  did 
not  give  notice  of  the  loss  -within  the 
time  required  by  the  policy  because 
the  insurance  company  already  had 
actual  notice  thereof,  and  relieved  him 
from  giving  further  notice  and  proofs, 
sufficiently  pleads  a  waiver  of  notice 
and  proofs  within  the  time  designated 
in  the  policv.  Phenix  Ins.  Co.  v.  Pick- 
el, 3   Ind.  App.  332,  29   N.  E.  432. 

86.  Ga. — Great  American  Co-op.  Fire 
Assn.  V.  Jenkins,  11  Ga.  App.  784,  76 
S.  E.  159.  Ind. — Commercial  Travelers 
Mut.  Ace.  Assn.  v.  Springsteen,  23 
Ind.  App.  657,  55  N.  E.  973;  Railway 
Officials'  Ace.  Assn.  v.  Armstrong,  22 
Ind.  App.  406,  53  N.  E.  103  7.  N.  Y. 
Glazer  r.  Home  Ins.  Co.,  190  N.  Y.  6, 
82  N,  E.  727;  Palmer  V.  Great  Western 
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Ins.  Co.,  10  Misc.  167,  30  X.  Y.  Supp. 
1044. 

87.  German- American  Ins.  Co.  v. 
Yeagley,  163  Ind.  651,  71  N.  E.  897; 
German-American  Ins.  Co.  v.  Waters, 
10  Tex.  Civ.  App.  363,  30  S.  W.  576. 

fa]  An  averment  that  a  compliance 
with  the  "iron  safe  clause"  was 
waived  by  the  agent  of  the  insurance 
company  is  insufficient,  unless  it  is  al- 
leged that  the  waiver  was  made  by 
the  company  with  knowledge  of  the 
breach.  German-American  Ins.  Co.  v. 
Waters,  10  Tex.  Civ.  App.  363,  30  S. 
W.  576. 

fb]  Acceptance  of  Overdue  Pre- 
mium.— All  avorinent  that  defendant 
accepted  a  payment  on  account  of  the 
annual  premium  then  due,  pleads  a 
waiver  of  the  condition  of  the  policy, 
that  a  failure  to  pay  any  premium  at 
the  stipulated  time  causes  a  forfeiture 
of  the  policv.  Battin  v.  Northwestern 
:\Iut.  Life  ins.  Co.,  130  Fed.  874,  65 
C.   C.  A.  358. 

88.  Ind. — Excelsior  Mut.  Aid  Assn. 
r.  Riddle,  91  Ind.  84;  Union  Cent.  Life 
Ins.  Co.  r.  Hollowell,  14  Ind.  App.  611, 
43  N.  E.  277.  Kan.— Kansas  Protective 
Union  r.  Whitt.  36  Kan.  760,  14  Pac 
275,  59  Am.  Rep.  607.  Mass. — Wright 
V.  Vermont  Life  Ins.  Co.,  164  Mass. 
302,  41  X.  E.  303.  Minn.— Ganser  r. 
Fireman's  Fund  Ins.  Co.,  34  Minn.  372, 
25  N.  W.  943;  Newman  r.  Springfield, 
etc.  Co..  17  Minn.  123.  Pa.— Heffron  v. 
Kittanning  Ins.  Co.,  132  Pa.  580,  20 
Atl.   698. 
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due  on  the  policy.^^  An  allegation  of  neglect  and  refusal  to  pay  is  a 
sufficient  allegation  of  non-payment.^" 

But  Avhere  plaintiff,  under  a  statute,  seeks  to  recover  damages  and 
counsel  fees,  a  general  allegation  of  failure  to  pay  is  not  sufficient, 
but  the  demand  and  the  refusal  to  pay  within  the  time  fixed  by  the 
statute  must  be  specifically  alleged.^^ 

In  a  complaint  based  upon  a  mutual  benefit  certificate  which  is 
payable  out  of  an  assessment,  it  is  not  sufficient  to  allege  that  the 
defendant  refused  to  pay  the  amount  due  on  the  policy,  but  it  must 
be  averred  either  that  defendant  refused  to  make  the  assessment  or 
that  having  collected  the  same,  refused  to  pay  it  to  plaintiff.''- 

G.  As  TO  Plaintiff's  Right  To  Sue  in  His  Own  Name.  —  The 
plaintiff  must  allege  facts  which  show  his  right  to  maintain  the  action 
in  his  name.^^  An  assignment  of  a  policy  may  ordinarily  be  pleaded 
in  general  terms,^*  though  in  some  jurisdictions  it  is  held  that  where 
an  assignment  in  a  particular  manner  or  form  is  required,  the  com- 


89.  Cal.— Eichards  V.  Travelers'  Ins. 
Co..  80  Cal.  .505,  22  Pae.  939.  111. 
King  V.  U.  S.  Life  &  Ace.  Assn.,  33  111. 
App.  168.  Mo.  — Taylor  v.  National 
Temperance  Relief  Union,  94  Mo.  35, 
6  S.  W.  71.  N.  Y.-Gill  V.  Aetna 
Live  Stock  Ins.  Co.,  82  Hun  363,  31 
N.  Y.  Supp.  485.  Ohio.— Prudential 
Ins.  Co.  V.  Simmons,  18  Ohio  C.  C. 
879.  Wis.— Butternut  Mfg.  Co.  v. 
Manufacturers'  Mut.  Fire  Ins.  Co.,  78 
Wis.  202,  47  N.  W.  366. 

90.  Irwin  r.  Insurance  Co.,  16  Cal. 
App.  143,  116  Pae.  294.  See  generally 
the  title   "Pasonent." 

[a]  But  a  mere  averment  of  a  re- 
fusal to  pay  is  not  equivalent  to  an 
averment  of  failure  to  pay  and  renders 
the  complaint  fatally  defective.  Baum- 
garten  v.  Alliance  Assur.  Co.,  159  Fed. 
275. 

91.  Mutual  Life  Ins.  Co.  r.  Ford, 
103  Tex.  522,  131  S.  W.  406;  General, 
etc.  Corp.  V.  Lacy  (Tex.  Civ.  App.), 
151  S.  W.  1170;  Northwestern  Life 
Assur.  Co.  V.  Sturdivant,  24  Tex.  Civ. 
App.  331,  59  S.  W.  61. 

[a]  Where  damages  and  attorney's 
fees  are  allowed  by  statute,  in  case 
of  refusal  of  the  insurance  company 
to  pay  on  demand,  the  complaint  must 
affirmatively  show  that  the  demand  was 
made  at  a  time  when  the  plaintiff  had 
a  right  to  exact  payment,  and  that 
the_  refusal  was  persisted  in  for  the 
period  of  time  within  which  the  in- 
surer by  the  terms  of  the  policy  had 
a  right  to  defer  payment.  Lester  v. 
Piedmont  Life  Ins.  Co.,  55  Ga.  475. 

92.  Conn.— Curtis  v.  Mut.  Ben.  Life 


Co.,  48  'Conn.  98.  111.— Ring  v.  U.  S. 
Life  &  Ace.  Assn.,  33  111.  App.  168. 
Mo.— Tavlor  v.  National  Temperance 
Relief  Union,  94  Mo.  35,  6  S.  W.  71. 

93.  Commercial  Ins.  Co.  v.  Treasury 
Bank,  61  111.  482,  14  Am.  Rep.  73 
(where  policy  contained  an  unsigned 
indorsement  that  loss  was  payable  to 
the  plaintiff.  It  was  held  that  some 
averments  showing  the  contractual  na- 
ture of  or  authority  for  this  indorse- 
ment were  necessary);  Granger  v.  How- 
ard Ins.  Co.,  5  Wend.    (N.  Y.)    200. 

As  to  insurable  interest,  see  supra, 
IV,  B. 

94.  Cosmopolitan  Fire  Ins.  Co.  v. 
Gingold,  3  Ala.  App.  537,  57  So.  266; 
Western  Assur.  Co.  v.  McCarty,  18  Ind. 
App.  449,  48  N.  E.  265.  But  see  3 
Standard   Proc.   127. 

[a]  Where  an  assignment  after  the 
loss  is  pleaded,  an  allegation  that 
"thereafter  the  insured  duly  trans- 
ferred and  assigned  all  its  interest  in 
said  policy  of  insurance  to  the  plain- 
tiff" sufficiently  alleges  an  assignment 
of  the  claim  or  debt  due  under  the 
policy.  Morley  v.  Liverpool  «fe  L.  & 
G.  Ins.  Co.,  76  Minn.  285,  79  N.  W. 
103. 

As  to  necessity  of  alleging  a  writing 
under  the  statute  of  frauds,  see  10 
Standard  Proc.  68. 

[b]  In  "pleading  an  assignment 
required  to  be  in  writing  it  is  suffi- 
cient to  aver  that  such  assignment  was 
made,  as  this  will  be  held  on  demurrer 
to  imply  a  valid  assignment  under  the 
statutes.    Bank  of  Eiver  Falls  v.   Ger- 
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plaint  must  show  an  assignment  in  compliance  with  such  require- 
ments.^^ 

Wherever  the  consent  of  the  insurer  to  the  assignment  of  tlie  policy 
is  essential  to  the  maintenance  of  an  action  by  the  assignee,  it  must 
appear  from  the  complaint  that  the  insurer  assented  to  the  assign- 
ment.^^ The  complaint  of  an  assignee  in  an  action  on  a  policy  with 
an  endorsement  of  the  insurer  that  the  loss  is  payable  to  the 
assignee  as  his  interest  may  appear,  must  show  that  the  plaintiff  had 
an  interest  in  the^  policy  at  the  time  of  the  loss.^^ 

V.  PLEA  OR  ANSWER.  —  A.  Generally.  —  Pleas  and  answers 
in  actions  on  insurance  C(mtracts  follow  the  general  rules  elsewhere 
discussed.^8  Thus  pleas  in  abatement  must  conform  to  the  general 
rules  governing  such  pleas.^^  In  such  actions  a  general  denial  or  gen- 
eral issue  in  accordance  with  the  rules  here  discussed,^  puts  in  issue 
only  those  alletrations  of  the  complaint  which  are  essential  to  the 
establishment  of  plaintiff's  cause  of  action.^    Hence  new  matter  tend- 


man    American    Ins.    Co.,    72   "Wis.    53.5, 
40  N.  W.  506. 

95.  Hartford  Fire  Ins.  Co.  f.  Amos, 
98  Ga.  53.3,  25  S.  E.  575,  writing.  See 
also  3  Standard  Proc.  127. 

96.  111. — Commercial  Ins.  Co.  v. 
Treasury  Bank,  61  111.  482,  14  Am. 
Eep.  73.  Kan.— German-American  Ins. 
Co.  V.  Johnson,  4  Kan.  App.  357.  45 
Pae.  972.  N.  Y. — Roussel  r.  St.  Nich- 
olas Ins.  Co.,  52  How.  Pr.  495. 

[a]  Plaintiff  must  allege  that  the 
policy  was  assigned  to  him  with  the 
written  consent  of  the  insurer.  Gor- 
don  r.  Wright,  29  La.  Ann.  812. 

97.  Chrisman  r.  State  Ins.  Co.,  16 
Ore.  283,  18  Pac.  466.  See  Granger  r. 
Howard  Ins.  Co.,  5  Wend.  (N.  Y.)  200; 
and  supra,  IV,  B.  Contra,  Ermentrout 
r.  American  Fire  Ins.  Co.,  60  Minn. 
418,    62    N.    W.    543. 

98.  See  generally  the  titles  "An- 
swers;" "Confession  and  Avoidance;" 
"Denials;"  "Implied  and  Express 
Agreements;"    "Pleas." 

[a]  A  denial  that  an  action  had 
accrued  to  the  plaintiff  is  a  denial  of 
a  mere  legal  conclusion  and  tenders  no 
material  issue.  Schaetzel  r.  German- 
town  Mut.  Ins.  Co.,  22  Wis.  412. 

99.  Ala.— Aachen  &  M.  F.  Ins.  Co. 
T.  Arabian  T.  Goods  Co.,  10  Ala.  App. 
395,  64  So.  635.  Ga.— Eosser  r.  Geor- 
gia Home  Ins.  Co.,  101  Ga.  716,  29  S. 
E.  286.  Ky. — American  Ace.  Co.  v.  Fid- 
ler's  Admx.,  18  Ky.  L.  Eep.  161,  35 
S.  W.  905,  36  S.  W.  528.  N.  Y.— Ealli 
V.  White,  21  IMise.  285,  47  N.  Y.  Supp. 
197.  Va— Farmers'  B.  F.  Ins.  Assn.  v. 
Kinsey,   101   Ya.  236,  43  S.  E.  338. 
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See  more  fully  the  title  "Abate- 
ment, Pleas  of." 

fa]  The  "fact  that  the  policy  pro- 
vides that  no  action  shall  be  insti- 
tuted until  thirty  days  after  proof  of 
loss  is  in  abatement  of  the  action  only, 
and  will  not  be  heard  after  making  up 
the  main  issue  by  proper  pleading." 
American  Ace.  Co.  r.  Fidler's  Admx., 
18  Kv.  L.  Eep.  161,  35  S.  W.  905,  36 
S.   W".   528. 

fb]  Must  Be  Pleaded  at  First  Term. 
Eosser  r.  Georgia  Home  Ins.  Co.,  101 
Ga.  716,  29  S.  E.  2«!6. 

fc]  Must  Be  Specific. — A  defense 
that  the  action  is  not  brought  against 
the  attorneys  for  the  underwriters  on 
a  Lloy<l  policy,  as  provided  in  the 
policyi  is  in  the  nature  of  a  plea  of 
abatement  and  must  be  full  and  spe- 
cific. It  is  not  available  if  not 
pleaded.  Ketchum  v.  Belding,  31  Misc. 
498,  64  N.  Y.  Supp.  550. 

1.  See  7  Standard  Proc.  66,  88. 

2.  U.  S.— Bennett  r.  Maryland  Fire 
Ins.  Co.,  4  Blatchf.  422,  3  Fed.  Cas. 
No  1,321.  111. — TlUnoig  Life  Assn.  v. 
Wells,  200  111.  445,  65  X.  E.  1072. 
Mass. — Peirce  v.  Cohasset  Mut.  Fire 
Ins.  Co.,  123  Mass.  572.  N.  Y.— Cheever 
r.  British-American  Ins.  €o.,  86  App. 
Div.  333,  83  N.  Y.  Supp.  728;  McDon- 
ough  r.  Aetna  Life  Ins.  Co..  38  Misc. 
625.  78  N.  Y.  Supp.  217;  McManus  r. 
Western  Assur.  Co.,  22  Misc.  269,  48 
N.  Y.  Supp.  820.  Tex. — Queen  Ins.  Co. 
■r.   Jefferson   Ice   Co.,   64   Tex.    578. 

[a]  A  deviation  from  the  voyage 
by  unreasonable  delay  in  prosecuting 
the    voyage    may    be    proved    under    a 
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mg  to  avoid  defendant's  liability  must  be  specifically  pleaded  by  de- 
fendant.3  Compliance  with  certain  conditions  precedent  to  his  rif^ht 
of  recovery  must  be  shown  by  the  plaintiff  in  his  declaration  or  com- 
plaint,^ and  as  to  such  matters,  obviously  no  special  plea  is  necessary 
since  they  are  covered  by  a  denial  or  the  general  issue,^  unless  it  is 
otherwise  provided  by  rule  of  coart,^  or  the  plaintiff  has  alleged  in 
general  terms  compliance  with  all  conditions  precedent,^  or  is  not 
required  under  the  statutory  form  to  allege  in  the  complaint  com- 
pliance with  the  particular  condition,^  in  which  event  it  is  in- 
cumbent upon  the  defendant  to  plead  the  condition  relied  upon,  and 
its  breach.  And  as  to  all  other  conditions  of  the  contract  not  covered 
in  the  complaint,  their  breach  if  relied  upon  must  be  specially  pleaded 


general    denial.     Amsinck  v.   American 
Ins.  Co.,  129  Mass.  185. 

As  to  what  allegations  are  essential 
to  plaintiff's  recovery,   sec  supra,   IV. 

As  to  what  matters  must  Tjc  specially 
pleaded,  see  the  following  discussion. 

3.  U.  S.— Marine  Ins.  Co.  v.  Hodg- 
son, 6  Crunch  206.  Ark.— Atlas  Ins. 
Co.  V.  Eobison,  94  Ark.  390,  127  S.  W. 
456.  111.— Metropolitan  Life  Ins.  Co. 
1".  McKenna,  73  III.  App.  283.  Ind. 
National  Ben.  Assn.  v.  Bowman,  110 
Ind.  355,  n  N.  E.  316.  La.— Theodore 
V.  New  Orleans  Mut.  Ins.  Assn.,  28 
La.  Ann.  917;  Pino  v.  Merchants'  Mut. 
Ins.  Co.,  19  La.  Ann.  214.  Mass. 
Coburn  v.  Travelers'  Ins.  Co.,  145 
Mass.  226,  13  N.  E.  604.  Mich.— Cronin 
V.  Fire  Assn.  of  Philadelphia,  112  Mich. 
106,  70  N.  W.  448.  Neb.— Phoenix  Ins. 
Co.  V.  Barnd,  16  Neb.  89,  20  N.  W. 
105.  N.  Y.— Cheever  v.  British-Ameri- 
can Ins.  Co.,  86  App.  Div.  333,  83  N. 
Y.  Supp.  728.  N.  D.— Stevens  v.  Con- 
tinental Cas.  Co.,  12  N.  D.  463,  97  N, 
W.  862.  Okla.— Union  Ace.  Co.  v.  Wil- 
lis, 145  Pac.  812.  S.  C.-Montgome"r,y 
V.  Delaware  Ins-.  Co..  67  S.  C.  399,  45 
S.  E.  934.  Tenn.— Insurance  Co.  v. 
Scales,  101  Tenn.  628,  49  S.  W.  743. 
Tex.— German  Ins.  Co.  v.  Cain  (Tex. 
Civ.  App.),  37  S.  W.  657. 

See  generally  the  titles  "Answers;" 
"Confession  and  Avoidance." 

As  to  what  is  new  matter,  see  the 
discussion   following. 

[a]  Extrahazardous  Employment. 
Where  a  policy  provides  that  if  the 
insured  is  injured  in  an  occupation 
classified  as  more  hazardous  than  that 
stated  in  the  schedule  of  warranties, 
the  liability  of  the  insurance  company 
as  reduced;  a  defense  on  that  ground 
may  be  pleaded  either  in  the  language 
of   the   policy    or   in   its    legal     effect. 


McCarthy   v.    The     Pacific     Mut.    Life 
Ins.  Co.,  178  111.  App.  502. 

[b]  Failure  To  Object.— The  failure 
of  plaintiff's  counsel  to  object  to  the 
introduction  of  evidence  tending  to 
prove  an  exception  to  defendant's 
liability  does  not  authorize  defendant 
to  rely  upon  it  in  defense,  unless  the 
existence  of  such  exception  is  pleaded 
in  the  answer.  Sling  v.  Scottish  Union 
&  Nat.  Ins.  Co.,  7  Utah  441,  27  Pac. 
170. 

[c]  The  increase  of  risk  by  the  acts 
of  the  insured  must  be  specially 
pleaded.  Tisehler  v.  California  Farm. 
M.  Ins.  Co.,  66  Cal.  178,  4  Pac.  1169; 
Cassacia  v.  Phoenix  Ins.  Co.,  28  Cal. 
628;  Theodore  v.  New  Orleans  Mut. 
Ins.  Assn.,  28  La.  Ann.  917, 

4.  See  supra,  TV,  D. 

5.  Emmons  v.  Home  Ins.  Co.,  1 
Penne.  (Del.)  83,  39  Atl.  775,  where  a 
special  plea  of  the  vacancy  of  the 
premises  was  stricken  on  the  ground 
that  it  was  covered  by  the  general 
issue,  the  plaintiff  having  negatived 
the  breach  of  the  condition  as  to  oc- 
cupancy. See  also  supra,  IV,  D.  But 
see  Continental  Ins.  Co.  v.  Chase,  89 
Tex.  212,  34  S.  W.  93;  Phoenix  Assur. 
Co.  of  London  v.  Deavenport,  16  Tex. 
Civ.   App.   283,   41   S.    W.    399. 

6.  In  Michigan  a  rule  of  court  re- 
quires a  breach  of  such  conditions  gov- 
erning time  for  filing  suit  or  furnish- 
nishing  proofs  of  loss,  or  change  of 
occupation,  if  relied  upon  by  the  de- 
fendant, to  be  set  out  in  the  notice 
accompanying  the  general  issue.  Gil- 
christ V.  Mj^stic  Workers  (Mich.),  154 
N.  W.  575;  Hare  v.  Workingmen's 
Mut.  Protective  Assn.,  151  Mich.  225, 
114  N.  W.  1009. 

7.  See   infra,   this   section. 

8.  Manhattan  Life  Ins.   Co.  v.  Ver- 
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by  defendant.^  Thus,  a  breach  of  warranty  as  to  mcumbranees  on 
the  insured  premises/"  change  of  possession/^  vacancy  of  premises  at 
the  time  of  the  loss/^  or  additional  insurance  m  violation  of  a  con- 
dition of  a  fire  insurance  policy  must  be  specifically  pleaded/^  Inas- 
much however,  as  a  plea  of  the  general  issue  is  somewhat  broader 
in  its'  scope  than  a  general  denial,"  it  is  held  in  some  jurisdictions 
where  the  common-law  practice  prevails,  that  the  defendant  may  prove 
some  defenses  under  the  general  issue  which  would  not  be  available 
under  a  general  denial,  such  as  breaches  of  conditions  or  other  facts 
showing  that  plaintiff  never  had  a  cause  of  action.^^ 


neuille,   156  Ala.  592,  47  So.  72,  proof 
of  loss. 

9^    U.  S.— Marine  Ins.   Co.  v.  Hodg- 
son, 6   Cranch   206,  3   L.   ed.  200;   Bit- 
tinger   v.   Providence    Wash.    Ins.     Co., 
24  Fed.  549.     Cal.— Tischler  v.  Califor- 
nia Farmers'    M.   F.   Ins.    Co.,   66    Cal. 
178,   4   Pac.    1169.     Colo.— Loyal   Mut. 
Fire    Ins.    Co.    v.    Brown,    etc.    Co.,    47 
Colo.   467,   107   Pac.   1098;   British   Am. 
Assur.   Co.  r.   Cooper,  6  Colo.  App.  2.), 
40  Pac.  147.     Idaho.— Allen  v.  Phoenix 
Assur.   Co.,   12   Idaho   653,   88   Pac   245, 
8  L.  E.  A.  (N.  S.)  903.    111.— American 
Ins.    Co.    V.    Egyptian    Lodge,    128    111. 
App.    161;    Concordia    Fire    Ins.    Co.    v. 
Bowen,   121   111.   App.  35.     Ind.— Home 
Ins.  €o.  V.  Gagcn.  38  Ind.  App.  680,  70 
N    E.  927.     la.— Salzman  v.  Machinery 
Mut.   Ins.   Assn.,   142   Iowa   99,    120   N. 
W.   697;    Sutherland   v.   Standard   L.    & 
A.    Ins.    Co.,    87    Iowa    505,    54    N.    W. 
453.      La.— Theodore     v.     New     Orleans 
Mut.  Ins.  A?sn.,  28  La.  Ann.  917;  Pino 
V.    Merchants'    Mut.    Ins.    Co.,    19    La. 
Ann.  214.     Mich.— O 'Neill  v.  Northern 
Assur.    Co.    of    London,    England,     155 
Mich.    564,    119    N.     W.     911.       Minn. 
Caplis   V.    American    Fire    Ins.    Co.,    60 
Minn.   376,   62   N.   W.   440,   51   Am.   St. 
Eep.    535.      Miss.— Western    Assur.    Co. 
r.   Ferrell,   40   So.   8.      Mo.— Ililburn   v. 
Phoenix    Ins.    Co.,    140    Mo.    App.    355, 
124    S.    W.    63.      Neb. — Farmers    &    M. 
Ins.   Co.  v'.  Wiard,   59   Neb.  451,  81   N. 
W    312;   Phoenix  Ins.   Co.   v.  Barnd,  16 
Neb.    89,    20    N.    W.    105.      N.    J.— Mc- 
Glade   v.   Home   Ins.    Co.,   71    N.   J.    L. 
40,  59  Atl.  628.  N.  Y.— Smith  r.  Home 
Ins.  Co.,  47  Hun  30;  Baumiller  r.  Work- 
ingman's  Co-op.  Assn.,  9   Misc.  157,  29 
N.  Y.  Supp.  26.     Ohio.— Ohio  Farmers' 
Ins.   Co.    V.   Titus,  82   Ohio   St.    161,   92 
N.   E.   82.     S.  D.— Smith    v.   Mutual   C. 
G.  F.  Ins.  Co.,  21  S.  D.  433,  113  N.  W. 
94.     Tex. — Delaware   Ins.    Co.    v.    Hill 
(Tex.  Civ.  App.),  127  S.  W.  283. 
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See  11  Standard  Proc.  1017,  1019. 

10.  Danvers  Mut.  F.  Ins.  €o.  v. 
Schertz,  95  HI.  App.  656;  Cronin  v. 
Fire  Assn.  of  Philadelphia,  112  Mich. 
106,  70   N.  W.  448. 

11.  Phenix  Ins.  Co.  r.  Caldwell,  187 
111.  73,  58  N.  E.  314. 

12.  Home  Ins.  Co.  v.  Gagon,  38  Ind. 
App.  680,  76  N.  E.  927.  But  see  Em- 
mons V.  Home  Ins.  Co.,  1  Penne.  (Del.) 
b3,  39  Atl.  775. 

[a]  Where  a  policy  provided  that  it 
shall  become  void  if  the  subject  of  in- 
surance be  a  manufacturing  establish- 
ment and  remain  itlle  for  more  than 
ten  consecutive  days,  it  is  essential  to 
a  defense  on  that  ground  that  the  an- 
swer contains  an  allegation  that  the 
insured  pro]  erty  was  a  manufacturing 
establishment.  Queen  Ins.  Co.  c.  Ex- 
celsior Mill.  Co.,  69  Kan.  114,  76  Pac. 
423. 

13.  Ind.— Keplogle  v.  The  American 
Ins.  Co.,  132  Ind.  360,  31  N.  E.  947; 
Humboldt  Fire  Ins.  Co.  v.  Ashby  (Ind. 
App.),  108  N.  E.  1.50.  Miss.— Western, 
etc.  Co.  V.  Ferrell,  40  So.  8.  Mo. 
Pager  r.  Commercial  Union  Assur.  Co. 
(Mo.  App.).  176  S.  W.  1064.  N.  Y. 
Smith    V.    Home   Ins.    Co.,   47    Hun    30. 

14.  See  7  Standard  Proc.  88;  and 
Insurance  Cos.  v.  Avery,  95  Tenn.  296, 
32  S.  W.  256. 

15.  Del.  — Emmons  v.  Home  Ins.  C, 
1  Penne.  S3,  39  Atl.  775.  HI. — Home 
Ins.  Co.  v.  Field,  42  111.  App.  392.  Md. 
Citizens'  Mut.  Fire  Ins.  Co.  i'.  Cono- 
wingo  Bridge  Co.,  113  Md.  430,  77  AtL 
378.  Tenn.— Insurance  Cos.  v.  Avery, 
95  Tenn.  296.  32   S.  W.  256. 

But  see  Manhattan  L.  Ins.  Co.  v. 
Verneuillc,    156    Ala.   592,   47   So.   72. 

[a]  "The  rule  is  well  settled  that 
all  defenses  are  open  under  the  gen- 
eral issue,  which  shows  the  plaintiff 
is  not  entitled  to  recover."  Citizens' 
Mut.  Fire  Ins.  Co.  r.  Conowingo  Bridge 
Co.,   113    Md.   430,   77   Atl.   378. 
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In  jurisdictions  where  it  is  sufficient  for  plaintiff  to  allege  generally 
the  performance  of  all  conditions  precedent,  it  is  incumbent  upon 
defendant  to  deny  specifically  the  performance  of  the  particular  con- 
dition relied  upon  as  a  defense.^*^  But  where  plaintiff  sets  forth  facts' 
showing  performance  of  the  conditions  of  the  policy  on  his  part,  a 
general  denial  puts  such  facts  in  issue/^  Likewise,  where  plaintiff 
unnecessarily  negatives  a  clause  of  the  policy  excepting  defendant 
from  liability  thereunder,  the  existence  of  such  exception  may  be 
proven  under  the  general  issue.^^  And  where  the  plaintiff's  evidence 
shows  a  violation  of  a  stipulation  of  the  policy  defendant  may  avail 
himself  of  this  defense  though  it  was  not  specially  pleaded.^^     The 


[b]  Under  "a  plea  of  the  general 
issue  the  defendant  may  show,  upon 
cross  examination  of  plaintiff's  wit- 
nesses or  otherwise,  a  non-compliance 
with  any  of  the  conditions  of  the  con- 
tract which  will  defeat  recovery." 
Morlev  v.  Liverpool  &  London  &  Globe 
Ins.  'Co.,  85  Mich.  210,  48  N.  W.  502. 
But  since  this  decision  a  rule  of  court 
has  been  adopted  which  requires  such 
matters  to  be  set  up  in  the  notice  ac- 
companying the  general  issue.  See  the 
note  following. 

[c]  Under  the  General  Issue  With 
Notice. — "Wilson  r.  Union  Mut.  Fire 
Ins.  Co.,  75  Vt.  320,  5o  Atl.  6(52.  See 
also  Gilchrist  V.  Mvstic  Workers 
(Mich.),  154  N.  W.  575;  Hare  v.  Work- 
ingmen's  Mut.  Protective  Assn.,  151 
Mich.  225,  114  N.  W.  1009. 

16.  U.  S. — Bittinger  V.  Providence 
Wash.  Ins.  Co.,  24  Fed.  549.  Ala. 
Cassimus  v.  Scottish,  etc.  Ins.  Co.,  135 
Ala.  256,  33  So.  163.  Cal.— Tischler  f. 
California  Farm.  M.  F.  Ins.  Co.,  66 
Cal.  178,  4  Pac.  1169;  'Cassacia  v. 
Phoenix  Ins.  Co.,  28  Cal.  628.  Colo. 
British  Am.  Assur.  Co.  v.  Cooper,  6 
Colo.  App.  25,  40  Pac.  147.  Ga.— Smith 
V.  Champion,  102  Ga.  92,  29  S.  E.  160. 
la.— Knapp  r.  Brotherhood  of  Am.  Yeo- 
man, 139  Iowa  136,  117  N.  W.  298. 
La. — Pino  v.  Merchants'  Mut.  Ins.  Co., 
19  La.  Ann.  214.  Mich.— Cronin  v.  Fire 
Assn.  of  Philadelphia,  112  Mich.  106, 
70  N.  W.  448.  Mo. — Hilburn  r.  Phoe- 
nix Ins.  Co.,  140  Mo.  App.  355,  124 
S.  W.  63.  Neb. — Farmers  &  M.  Ins. 
Co.  V.  Wiard,  59  Neb.  451,  81  N.  W. 
3,12.  N.  Y.— Smith  v.  Home  Ins.  €o., 
47  Hun  30.  S.  C. — Montgomery  v. 
Delaware  Ins.  Co.,  67  S.  C.  399,  45 
S.  E.  934;  Pickett  v.  Fidelitv  &  Cas. 
Co.,  60  S.  C.  477,  38  S.  E.  160.  Wis. 
Schaetzel  v.  Germantown  Mut.  Ins.  Co., 
22   Wis.  412. 


See  also   11   Standard  Proc.   1019. 

[a]  It  is  not  sufficient  "for  the 
answer  to  plead  a  general  denial.  The 
defense  may  arise  from  default  in  per- 
formance of  some  of  the  conditions; 
and  performance  having  been  pleaded 
the  denial  would  of  course  theoretically 
bring  into  issue  the  defense  relied  upon. 
But  the  uniform  practice  of  the  courts 
requires  that  all  matters  of  defense 
under  the  terms  of  the  contract  shall 
l>e  specially  pleaded."  Hester  v.  Fidel- 
ity &  Cas.  Co.,  69  Mo.  App.  186. 

[b]  That  due  notice  had  not  been 
given,  cannot  be  proved  under  general 
denial.  Hart  v.  National  Masonic  Ace. 
Assn.,    105    Iowa    717,    75    N.    W.    508. 

[c]  Failure  To  Submit  to  an  Ap- 
praisal.— Smith  r.  Continental  Ins.  Co., 
108  Iowa  382,  79  N.  W.  126. 

[d]  But  in  Indiana,  while  the  stat- 
ute permits  the  plaintiff  to  plead  per- 
formance of  conditions  precedent  by  a 
general  allegation  of  performance,  it 
is  incumbent  upon  him,  if  defendant 
interjioses  a  general  denial,  to  prove 
performance  of  such  conditions.  North 
British  &  Mercantile  Ins.  Co.  V.  Eudy, 
26  Ind.  App.  472,  60  N.  E.  9. 

17.  Brock  V.  Des  Moines  Ins.  Co., 
96  Iowa  39,  64  N.  W.  685. 

18.  Where  the  complaint  contains 
allegations  in  avoidance  of  an  alleged 
breach  of  the  policy,  thus  anticipating 
the  defense,  the  general  issue  is  suffi- 
cient to  form  the  issues  tendered  by 
the  complaint.  Weston  v.  The  State 
Mut.  Life  Assur.  Co.,  137  111.  App. 
319. 

19.  Where  it  appears  from  the 
proofs  of  loss  put  in  evidence  by  plain- 
tiff that  at  the  time  of  the  fire,  plain- 
tiff in  violation  of  the  stipulations  of 
the  policy  had  other  insurance  upon 
the  same  property,  the  defendant  may 
avail  himself  of  a  clause  of  the  policy 
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facts  constituting  the  breach  of  condition  relied  on  as  a  defense  must 
be  alleged  wath  sufficient  particularity  and  certainty  to  show  prima 
facie  a  breach,2o  and  where  defendant  relies  upon  a  breach,  which  by 
the  terms  of  the  policy  works  a  forfeiture,  all  the  essential  facts  of 
the  breach  must  be  distinctly  stated  in  the  answer.^^  An  averment 
that  there  had  been  no  appraisement  or  arbitration  as  to  the  amount 
of  loss  sustained  is  insufdcient,  unless  it  alyo  avers  that  defendant 


providing  for  a  ratable  proportion  of 
the  loss  in  case  of  other  insurance, 
although  he  did  not  plead  such  pro- 
vision of  the  policy.  McFetridge  v. 
American  F.  Ins.  Co.,  90  Wis.  138,  62 
N.  W.  938. 

20.  Colo.— United  States  Casualty 
•Co.  V.  Hanson,  20  Colo.  App.  393,  79 
Pac.  176;  Helvetia  S.  Fire  Ins.  Co.  V. 
Allis  Co.,  11  Colo.  App.  264,  53  Pac. 
242.  Del. — Hoffecker  v.  New  Castle 
Co.  Mut.  Ins.  Co.,  5  Houst.  101.  Fla. 
Tillis  V.  Liverpool,  etc.  Ins.  Co.,  46 
Fla.  26S,  35  So.  171,  110  Am.  St.  Eop. 
89.  Idaho. — Allen  v.  Phoenix  Assur. 
Co.,  12  Idaho  653,  88  Pac.  245,  8  L. 
R.  A.  (N.  S.)  903.  Mo.— Gilkey  v. 
Sovereign  'Camp  (Mo.  App.),  178  S.  W. 
875.  N.  J. — Dimmick  r.  Metropolitan 
Life  Ins.  Co.,  67  N.  J.  L.  367,  51  Atl. 
692;  Elliott  v.  Agricultural  Ins.  Co.  (N. 
J.  L.),  3  Atl.  171.  N.  Y.— Fischer  V. 
Metropolitan  Life  Ins.  Co.,  167  N.  Y. 
178,  60  N.  E.  431. 

[a]  An  allegation  in  the  answer 
that  plaintiff  failed  to  comply  with 
the  condition  of  the  policy  of  giving 
immediate  notice  of  death  is  insufli- 
cient  because  the  policy  contains  a 
number  of  conditions  pertaining  to 
such  notice,  and  since  no  one  of  them 
is  specified  in  the  answer,  it  does  not 
appear  therefrom  upon  which  the  de- 
fendant relies.  Evarts  V.  United  States 
Mut.  Ace.  Assn.,  16  N.  Y.  Supp.  27. 

[b]  Defendant,  claiming  a  for- 
feiture for  the  reason  that  the  insured 
property,  being  a  manufacturing  plant, 
ceased  to  operate  for  a  period  of  time 
forbidden  by  the  policy,  must  spe- 
cifically allege  that  the  insured  prop- 
erty was  a  "manufacturing  establish- 
ment." Queen  Ins.  Co.  r.  Excelsior 
Mill.  Co.,  69  Kan.  114,  76  Pac.  423. 

Pleading  Substance  of  By-Laws. — A 
defense  that  the  insured  failed  to  paj' 
an  assessment  must  at  least  in  sub- 
stance set  forth  the  by-laws  pertain- 
ing thereto  and  a  mere  reference  to 
the  "laws  of  defendant"  is  not  sufii- 
cient.     Johnson   r.  Sovereign  Camp  W. 
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of  W.,  119  Mo.  App.  98,  95  S.  W.  951. 
21.     U.    S. — Murphy    v.    Mutual    Re- 
serve  Fund   Life   Assn.,   114   Fed.   404; 
Bernays    r.    United    States    Mut.     Ace. 
Assn.,'  45   Fed.   455.     Ala.— Providence 
S.   L,    Assur.    Soc.   v.    Pruett,    141    Ala. 
688,  37  So.  700;  Western  Assur.  Co.  of 
Toronto   r.    McGlatherv,    115    Ala.    213, 
22  So.   104,  67   Am.  St.  Eep.   26.     Cal. 
Greiss  r.  State  Inv.  &  Ins.  Co.,  98  Cal. 
241,  33  Pac.  195.  Colo. — Loyal  Mut.  Fire 
Ins.  Co.  r.-  Brown,  et<^.  Co.,  47  Colo.  467, 
107  Pac.  1098.  111.— Triple  Link  Mut.  Ind. 
Assn.  V.  Froebe,  90  111.  App.  299;  Fore- 
hand r.  Niagara  Ins.  Co.,  58  111.  App. 
161.     la.— Parker   v.   Des   Moines   Life 
Assn.,    108    Iowa    117.    78    N.    W.    826; 
McConnell  r.  Iowa  Mut.  Aid  Assn.,  79 
Iowa  757,  43  N.  W.  188.     Kan.— Queen 
Ins.    Co.    r.    Excelsior    Mill.     Co.,     69 
Kan.   114,  76  Pac.  423.     Mich.— Metro- 
politan Life  Ins.  Co.  r.  Ethier,  34  Mich. 
277.    Minn. — Chambers  f.  Northwestern 
Mut.   L.   Ins.   Co.,  64   Minn.   495,   67   N. 
W.    367,    58    Am.    St.    Eep.    549.      Mo. 
Dolan    V.   Missouri   Mut.   Fire   Ins.   Co., 
SS    Mo.    App.    666.      Neb. — Farmers    & 
M.   Ins.   Co.   V.   Newman,  58   Neb.   504, 
7S  N.  W.  933.    N.  Y.— Fischer  v.  Metro- 
politan   Life   Ins.    Co.,    167    N.   Y.    178, 
60  N.  E.  431;   Studwell  r.   Charter  Oak 
Life  Ins.  Co.,  17  Hun  602.     Pa.— Hebb 
r.    Kittanning    Ins.    Co.,    138    Pa.    174, 
20    Atl.   837;    Metropolitan,   etc.   Co.   v. 
Jenkins,    10   Atl.    474.      Tex.— Phoenix 
Assur.    Co.    of    London    f.    Deavenport, 
16   Tex.   Civ.   App.   283,   41    S.   W.   399. 

[a]  The  fact  that  by  the  terms  of 
the  policy  it  defeats  the  right  of  ac- 
tion, must  be  stated.  Continental  Ins. 
Co.  r.  Chase,  89  Tex.  212,  34  S.  W.  93. 

[b]  A  plea  that  the  policy  has 
lapsed  because  of  default  in  the  pay- 
ment of  premium  notes  is  bad,  where 
it  avers  that  payment  of  such  notes 
was  to  be  made  "at  such  time  and  in 
such  sums  as  the  board  of  directors 
may  require,"  and  does  not  aver  that 
the'  board  of  directors  has  ever  made 
any  demand  upon  plaintiff  for  the  pay- 
ment of  i,h.e  whole  or  any  part  there- 
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asked  for  an  appraisement."^  "Where  defendant  relies  upon  an  un- 
authorized transfer  of  the  policy  as  a  defense,  it  must  be  alleged  that 
defendant  did  not  assent  thereto.^^ 

B.  Negligence.  —  Where  negligence  is  one  of  the  things  insured 
against,  an  allegation  of  negligence  of  the  insured  is  no  defense  to 
an  action  on  a  poli^cy.-*  An  averment  that  the  insured  neglected  to 
make  reasonable  exertipns  to  save  the  insured  property  from  fire,  with- 
out a  statement  of  facts  showing  that  he  could  have  saved  the  property, 
is  insufficient.^^ 

C.  Wrongful  Act  of  Insured.  —  A  defense  that  the  insured  caused 
the  destruction  of  the  insured  property  must  ordinarily  be  specifically 
pleaded.^''  A  defense  that  the  insured  was  addicted  to  the  excessive 
use  of  intoxicating  liquors,-^  and  that  he  voluntarily  exposed  himself 
to  danger  must  be  alleged  in  the  answer  to  an  action  on  an  accident 
policy.-'*     Suicide  is  an  affirmative  defense  to  an  action  on  a  life  in- 


of.      Farmers   Mut.   Ins.    Co.    r.   Koons, 
120   111.   App.   303. 

[c]  Failure  To  Pay  Assessiuent. 
An  allegation  that  defendant  failed  to 
pay  an  assessment  duly  levied  is  in- 
sufficient because  instead  of  stating 
the  facts  and  reciting  the  charter  pro- 
visions applicable,  it  pleads  the  plead- 
er's conclusion  of  their  legal  effect. 
Harlow  v.  Supreme  Lodge  K.  H.,  23 
Ky.  L.  Kep.  456,  62  S.  W.  1030. 

22.  la.— Smith  v.  Continental  Ins. 
Co.,  108  Iowa  382,  79  N.  W.  126.  Kan. 
Liverpool  &  L.  &  G.  Ins.  Co.  V.  Hall, 
1  Kan.  App.  18,  41  Pac.  65.  Ky. 
American  Fire  Ins.  Co.  v.  Bland,  19 
Ky.  L.  Rep.  287,  40  S.  W.  670.  Wyo. 
Kahn  v.  Traders  Ins.  Co.,  4  Wyo.  419, 
34   Pac.    1059,    62    Am.    St.   Eep.   47. 

[a]  The  failure  of  the  insured  to 
name  an  appraiser  is  no  defense  un- 
less it  is  also  alleged  that  there  was 
a  disagreement  as  to  the  amount  of 
loss.  Phoenix  Fire  Assur.  Co.  v.  Mur- 
ray,  187  Fed.   809,   109   C.   C.  A.   569. 

23.  Peoria  Marine  &  Fire  Ins.  Co.  V. 
Lewis,  18  111.  553. 

24.  U.  S.— Nome  Beach  Trans.  Co. 
V.  Munich  Assur.  Co.,  123  Fed.  820. 
111. — Greenwich  Ins.  Co.  v.  Raab,  11 
111.  App.  636.  Ky. — Louisville  Under- 
writers V.  Pence,  93  Ky.  96,  10  S.  W. 
10,  40  Am.  St.  Rep.  176.  Md. —Prov- 
idence Life  Ins.  &  Investment  Co.  V. 
Martin,  32   Md.   310. 

[a]  Mere  negligence  on  the  part  of 
the  insured  which  results  in  loss  is 
not  a  defense  to  an  action  on  a  policy 
of  fire  insurance,  but  is  one  of  the 
risks  covered  by  the  insurance.  First 
Nat.  Bank  of  Crandon  v.  United  States 


F.  &  G.   Co.,  150  Wis.  601,   137  N.  W. 
742. 

25.  Ind. — Home  Ins.  Co.  v.  Overturf, 
35  Ind.  App.  361,  74  N.  E.  47.  la. 
Davis  V.  Anchor  Mut.  F.  Ins.  Co.,  96 
Iowa  70,  64  N.  W.  687.  Minn.— Fletch- 
er V.  German-Am.  Ins.  Co.,  79  Minn. 
337,  82   N.  W.  647. 

26.  Mich. — Morley  v.  Liverpool,  L. 
&  G.  Ins.  Co.,  92  Mich.  590,  52  N.  W. 
939;  Residence  Fire  Ins.  Co.  v.  Hanna- 
wold,  37  Mich.  103.  S.  D.— Smith  v. 
Mutual  C.  G.  F.  Ins.  Co.,  21  S.  D. 
433,  113  N.  W.  94.  Tex.-Alamo  Fire 
Ins.  Co.  V.  Heidemann  Mfg.  Co.  (Tex. 
Civ.  App.),  28  S.  W.  910. 

[a]  Defendant's  denial  that  the  fire 
occurred  without  the  fault  or  negli- 
gence on  plaintiff's  part,  does  not  im- 
ply that  plaintiff  purposely  caused  the 
fire.  Cbrkerv  v.  Security  F.  Ins.  Co., 
99  Iowa  382,"  68  N.  W.  792. 

27.  U.  S. — National  Masonic  Ace. 
Assn.  V.  Shryoek,  73  Fed.  774,  20  C. 
C.  A.  3.  111. — Marren  v.  North  Amer- 
ican Union,  145  111.  App.  375.  N.  Y. 
Cilley  V.  Preferred  Ace.  Ins.  Co.,  109 
App.  Div.  394,  96  N.  Y.  Supp.  282. 

28.  National  Bon.  Assn.  v.  Bowman, 
110  Ind.  355,  11  N.  E.  316;  Conboy  v. 
Railway  Emploves'  Ace.  Assn.,  17  Ind. 
App.  62,  46  N.  E.  363,  60  Am.  St.  Rep. 
154;  Nichols  v.  Commercial  Ace.  Assn. 
(Mass.)    109  N.  E.   449. 

[a]  An  answer  in  which  it  is 
averred  that  the  accident  did  not  oc- 
cur to  plaintiff  while  in  the  perform- 
ance of  the  duties  of  his  employment 
as  required  by  the  policy,  but  resulted 
from  plaintiff  voluntarily  and  unneces- 
sarily exposing  himself  to  danger  when 
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surance  policy  and  must,  for  that    reason,    be    specially    pleaded.^^ 

D.  Ultra  Vires.  —  The  defense  of  ultra  vires  must  be  specifically 
pleaded  in  the  answer."*' 

E.  False  Representations.  —  Where  a  party  relies  upon  false 
representations  in  defense  of  an  action,  he  must  specifically  allege  the 
representations  and  their  falsity.^^  An  answer,  failing  to  show 
wherein  the  alleged  representations  were  false,  is  bad  as  against  a 
demurrrer.^^     Where    the   false   representations   are   not   material    to 


off  duty,  is  demurrable  as  stating  con- 
clusions instead  of  facts.  Voluntary 
Eelief  Department  f.  Spencer,  17  Ind. 
App.    123,   46   N.   E.   477. 

29.  D,  C— National  Union  v.  Thom- 
as, 10  App.  Cas.  277.  111. — Gooding  r. 
United  States  Life  Ins.  Co.,  46  111. 
App.  307.  Nel).— Kailway  O.  &  E.  Ace. 
Assn.  V.  Drummond,  56  Neb.  235,  76 
N.  W.  562.  N.  Y.— Benard  v.  Pro- 
tected Home  Circle,  161  App.  Div.  5'J, 
146  N.  Y.  Supp.  232. 

[a]  An  allegation  that  the  insured 
"did  then  and  there  immorally,  wrong- 
fully and  wickedly"  commit  suicide, 
is  substantially  an  allegation  that  he 
committed  the  act  while  sane.  The 
Northwestern  Ben.  &  Mut.  Aid  Assn. 
V.  Bloom,   21   111.  App.   159. 

30.  111.— Kripner  v.  Lincoln,  66  111. 
App.  532.  Mo.— Newland  V.  Modern 
Woodmen,  168  Mo.  App.  311,  153  S.  W. 
1097;  Weber  r.  Ancient  Order  of 
Pyramids,  104  Mo.  App.  729,  78  S.  W. 
650.  N.  Y. — Griesa  v.  Massachusetts 
Ben.  Assn.,  15  N.  Y.  Supp.  71,  af- 
firmed in  133  N.  Y.  619. 

[a]  Where  the  defense  of  ultra 
vires  is  predicated  upon  by-laws,  a  state- 
ment of  their  legal  effect  is  insufli- 
cient,  but  they  must  be  set  out  in  the 
answer.  Bloomington  Mut.  Ben.  Assn. 
V.  Blue,  120  111.  121,  11  N.  E.  331, 
60  Am.  Eep.  558;  Gray  v.  National 
Ben.  Assn.,  Ill  Ind.  531,  11  N.  E. 
477. 

31.  Ala.— Mutual  Life  Ins.  Co.  r. 
Witte,  67  So.  263.  Ga.— Southern  Life 
Ins.  Co.  V.  Logan,  9  Ga.  App.  503,  71 
S.  E.  742.  111.— Monahan  v.  Metro- 
politan Life  Ins.  Co..  ISO  111.  App.  390. 
Ky. — Kentucky  &  Louisville  Mut.  Ins. 
Co.  V.  Southard,  8  B.  Mon.  634.  Minn. 
Caplis  I'.  American  Fire  Ins.  Co.,  60 
Minn.  376,  62  N.  W.  440,  51  Am.  St. 
Eep.  535.  N.  J. — Sussex  County  Mut. 
Ins.  Co.  r.  Woodruff,  26  N.  J.  L.  541. 
Ore.— Buford  r.  New  York  Life  Ins. 
Co.,  5  Ore.  334.  Pa.— Wakelv  r.  Sun 
Ins.    Office,    246    Pa.    268,   92    Atl.    136. 
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[a]  A  "misrepresentation  by  the 
assured  not  specified  in  the  defendant's 
answer,  cannot  be  relied  on  to  defeat 
an  action  on  the  policy,  although  such 
misrepresentation  is  first  disclosed  by 
the  plaintiff" 's  evidence."  Ilaskins  v. 
Hamilton  Mut.  Ins.  Co.,  5  Gray  (Mass.) 
432;  Mulrv  r.  Mohawk  Vallev  Ins.  Co., 
5    Gray    (Mass.)    541. 

[b]  False  Statement  as  to  Other 
Insurance. — Where  plaintiff'  had  stated 
in  the  ajiplication  that  there  was  no 
other  insurance  on  the  property,  the 
truth  of  the  answer,  though  in  the 
nature  of  a  condition  precedent,  was 
not  essential  to  j>laintiff's  cause  of 
action,  and,  therefore,  it  is  a  matter 
to  be  pleaded  as  a  defense.  Smith  v. 
Home   Ins.   Co..  47   Hun    (N.  Y.)    30. 

32.  Mutual  Life  Ins.  Co.  v.  Witte 
(Ala.),  67   So.  263. 

[a]  Breach  of  warranties  must  bo 
pleaded  by  the  insurer  and  where  de- 
fendant proposes  to  contest  plaintiff's 
claim  on  the  ground  of  false  represen- 
tations, he  must  distinctly  state  the 
truth  of  which  statements  he  intends 
to  disprove  and  also  show  the  facts  on 
which  his  contention  is  founded.  Cham- 
bers r.  Northwestern  Mut.  L.  Ins.  Co., 
34  Minn.  495,  67  N.  W.  367,  58  Am.  St. 
Eep.   549. 

fb]  An  allegation  in  an  answer 
"that  there  was  a  material  misrep- 
resentation as  to  the  description  of 
the  premises  in  which  the  personal 
property  was  situated,  and  there  was 
a  misrepresentation  as  to  the  occupancy 
of  such  premises,  and  there  was  a  mis- 
representation as  to  the  interest  or 
ownership  of  the  insured,  all  of  which 
was  material  to  said  ri.sk,  and  induced 
defendant  to  make  said  policy  of  in- 
surance," is  wholly  insufficient.  "The 
plea,  to  be  good,  must  have  set  forth 
the  representations  complained  of,  and 
wherein  they  were  untrue;  and,  while 
it  is  not  necessar.v  to  aver  all  the 
minute  circumstances  which  .  .  .  the 
testimony    will    disclose,     the     substan- 
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the  risk,  it  must  appear  from  the  answer  that  they  were  made  with 
the  intent  to  deceive  the  defendant.^^  But  where  the  answer  shows 
that  the  misrepresentation  related  to  matters  material  to  the  risk,  an 
intent  to  deceive  on  the  part  of  the  insured  need  not  be  alleged,  as 
such  misrepresentation  avoids  the  policy,  even  though  the  insured  may 
have  believed  the  statement  to  be  true.^*  An  averment  that  the  false 
representations  of  the  insured  were  material  to  the  risk  is  merely  a 
conclusion,  but  the  facts  alleged  must  be  such  as  to  show  that  knowl- 
edge of  the  truth  would  have  caused  the  insurer  to  refuse  the  risk 
or  to  have  increased  the  premium.'^ 


tial  facts  must  be  averred."  Girard 
Fire  Ins.  Co.  v.  Boulden  (Ala.),  11  So. 
773. 

[c]  An  allegation  that  defendant  is 
informed  and  believes  that  the  answer 
of  the  insured  to  the  question  of 
whether  any  relatives  of  the  insured 
had  been  afflicted  with  consumption, 
scrofula,  rheumatism,  gout,  insanity, 
or  any  hereditary  disease,  was  false 
and  made  with  the  fraudulent  inten- 
tion of  deceiving  the  defendant  and 
of  obtaining  the  policy  by  fraud,  is 
too  indefinite,  it  being  "the  duty  of 
the  pleader,  in  presenting  such  an  an- 
swer, to  state  particularly  the  viola- 
tion which  is  set  up  as  a  defense.  For 
example,  whether  the  parent  was  af- 
flicted with  consumption  or  scrofula, 
rheumatism,  gout  or  insanity,  or  some 
hereditary  disease,  and  not  to  class 
these  all  together,  and  therefore  put 
the  plaintiff  to  the  necessity  of  pre- 
paring to  show,  by  evidence,  that  no 
one  of  these  numerous  diseases  existed 
in  the  family."  Studwell  v.  Charter 
Oak  Life  Ins.  Co.,  17  Hun  (N.  Y.) 
602. 

[d]  Other  Insurance. — A  defense 
based  upon  false  representations  in  re- 
gard to  other  insurance  must  show  that 
some  of  the  insurance  as  to  which  the 
false  representations  were  charged,  was 
in  force  at  the  time  of  the  death  of 
the  insured  and  also  that  the  insurer 
was  in  fact  injured  by  such  false  state- 
ments. Triple  Link  Mut.  Ind.  Assn. 
V.  Froebe,  90  111.  App.  299. 

33.  Ala.  —  Massachusetts  Mut.  L. 
Ins.  Co.  V.  Crenshaw,  186  Ala.  460,  65 
So.  65;  Mutual  L.  Ins.  Co.  v.  Allen,  174 
Ala.  511,  56  So.  568;  Empire  L.  Ins. 
Co.  V.  Gee,  171  Ala.  435,  55  So.  166. 
Colo.— Helvetia  S.  Fire  Ins.  Co.  v.  Al- 
lis  Co.,  11  Colo.  App.  264,  .53  Pac.  242. 
Ind.— Bowlus  r.  Phenix  Ins.  Co.,  133 
Ind.  106,  32  N.  E.  319,  20  L.  K.  A. 
400.     Md.— Supreme  Conclave  v.  Miles, 


92  Md.  613,  48  Atl.  845,  84  Am.  St. 
Eep.  528. 

[a]  An  answer  which  alleges  that 
the  insured  swore  falsely  about  the 
property  insured  and  as  to  its  value, 
but  does  not  aver  that  he  did  so  know- 
ingly and  wilfully,  does  not  set  up  a 
defense  to  the  action,  and  is  demur- 
rable. Tubb  V.  Liverpool,  London  & 
Globe  Ins.  Co.,  106  Ala.  651,  17  So. 
615. 

34.  U.  S. — Hodgson  v.  Marine  Ins. 
Co.,  5  Cranch  100,  3  L.  ed.  48.  lU. 
Modern  Woodmen  of  A.  v.  Davis,  184 
111.  236,  56  N.  E.  300.  Ind.— North- 
western Masonic  Aid  Assn.  v.  Bo- 
durtha,  23  Ind.  App.  121,  53  N.  E. 
787,  77  Am.  St.  Eep.  414.  Miss. 
Fidelity    Mut.    L.    Ins.    Co.    v.    Miazza, 

93  Miss.  18,  46  So.  817,  136  Am.  St. 
Rep.  534.  Mo. — Dolan  v.  Missouri  Mut. 
Fire  Ins.  Co.,  88  Mo.  App.  666.  N.  Y. 
Kasprzyk  v.  Metropolitan  Life  Ins. 
Co.,  79  Misc.  263,  140  N.  Y.  Supp.  211. 

[a]  An  averment  in  a  notice  of 
defense  that  the  insured  made  false 
representations  to  the  company  regard- 
ing his  health,  and  that  the  policy  was 
procured  thereby,  is  sufficiently  spe- 
cific. Metropolitan  Life  Ins.  Co.  v. 
Ethier,   34   Mich.   277. 

35.  Ala. — Empire  L.  Ins.  Co.  v.  Gee, 
171  Ala.  435,  55  So.  166;  Providence 
S.  L.  Assur.  Soc.  v.  Pruett,  141  Ala. 
688,  37  So.  700.  111.— Triple  Link  Mut. 
Ind.  Assn.  v.  Froebe,  90  111.  App.  299. 
Ind. — Germania  Fire  Ins.  Co.  v.  Stew- 
art, 13  Ind.  App.  627,  42  N.  E.  286. 
Minn. — Caplis  v.  American  Fire  Ins. 
Co.,  60  Minn.  376,  62  N.  W.  440,  51 
Am.  St.  Eep.  535.  Mo.— Christian  v. 
Connecticut  Mut.  L.  Ins.  Co.,  143  Mo. 
460,  45  S.  W.  268.  Pa.— McCaffrey  v. 
Knights  &  Ladies  of  Columbia,  213 
Pa.  609,  63  Atl.  189.  Tex.— Fidelity- 
Phenix  Fire  Ins.  Co.  v.  Sadau  (Tex, 
Civ.   App.),   167  S.  W.   334. 

[a]     Where   it   was   claimed   that    a 
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Where  fraud  is  claimed  as  a  defense  to  an  action  on  a  policy,  the 
defendant  must  state  facts  constituting  the  alleged  fraud.^^ 

F.  Cancellatioi>  of  Policy.  —  An  answer  based  upon  a  rescission 
of  the  policy  must  allege  all  the  facts  essential  to  a  rescission.'^ 

VI.  REPLICATION.  —  A.  Generally.  —  The  general  rules  gov- 
erning replication  and    reply,^^    and    departure,    are    applicable    to 


change  of  business  from  a  drug  store 
to  that  of  an  unlicensed  saloon  in- 
creased the  hazard,  a  statement  in  the 
answer  "that  the  risk  was  changed 
from  hazard  to  extra  hazard  is  not  an 
averment  of  the  fact  that  the  risk 
was  increased  by  the  change  in  busi- 
ness. It  is  at  best  but  the  conclu- 
sion of  the  pleader."  Aetna  Ins.  Co. 
V.  Norman,  12  Ind.  App.  652,  40  N.  E. 
1116. 

[b]  An  answer  that  the  insured 
warranted  that  he  had  never  had  any 
infirmity,  whereas  in  truth  he  was  af- 
flicted with  erysipelas,  and  that  he 
died  therefrom,  is  insuflicient  for  the 
reason  that  it  does  not  show  "that  the 
risk  of  death  in  the  event  of  an  ac- 
cidental cut  or  bruise  was  increased  by 
the  fact  that  the  deceased  was  af- 
flicted with  erysipelas,  and  the  court 
will  not  take  judicial  notice  that  such 
is  the  fact.  It  is  a  matter  that 
should  be  averred."  Bernays  f.  United 
States    Mut.    Ace.    Assn.,    45    Fed.    455. 

36.  Ala. — Phoenix  Ins.  Co.  r.  Moog, 
78  Ala.  2S4,  56  Am.  Kep.  31.  Cal. 
Capuro  V.  Builders'  Ins.  Co.,  39  Cal. 
123.  Ind. — Haughton  v.  Aetna  L.  Ins. 
Co.,  1G5  Ind.  32,  73  N.  E.  592,  74 
N.  E.  613.  La.— Pino  v.  Merchants' 
Mut.  Ins.  Co.,  19  La.  Ann.  214;  Flynn 
t\  Merchants'  Mut.  Ins.  Co.,  17  La. 
Ann.  135.  Minn. — Ganser  v.  Firemen's 
Fund  Ins.  Co.,  38  Minn.  74,  35  N.  W.' 
584.  Mo. — Summers  v.  Metropolitan 
Life  Ins.  Co.,  90  Mo.  App.  691.  N.  Y. 
Cheever  r.  British-American  Ins.  Co., 
S6  App.  Div.  333,  83  N.  Y.  Supp.  72S. 
S.  D. — Cunningham  r.  Eoval  Neighbors 
of   Am.,   24   S.   D.   489,   124   N.   W.   434. 

[a]  In'  the  absence  of  a  statement 
of  facts  constituting  the  alleged  fraud, 
there  is  no  basis  for  an  instruction 
submitting  the  issue  of  fraud.  Sum- 
mers V.  Metropolitan  Life  Ins.  Co.,  90 
Mo.   App.   691. 

[b]  Where  it  is  averred  in  the  an- 
swer that  plaintiff  committed  fraud  in 
making  certain  "false  statements  con- 
tained in  the  plans  and  specifications 
sworn  to  by  plaintiff  which  is  attached 
hereto     and     marked     'Exhibit     — ,'  " 
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and  no  copy  of  any  specifications  is 
filed,  such  averment  not  setting  forth 
the  facts  showing  fraud,  states  no  de- 
fense. Phoenix  Ins.  Co.  v.  McAtee, 
33   Ind.   App.   106,   70   N.   E.  947. 

37.  See  generally  the  title  "Re- 
scission  and  Canceliation." 

fa]  Tender  of  Return  of  Premiums, 
Cal.  — Quong  Tue  Sing  v.  Auglo-Nev. 
Assur.  Corp.,  86  Cal.  566,  25  Pac.  58, 
10  L.  R.  A.  144.  Ind. — American  Cent. 
Life  Ins.  Co.  v.  Kosenstein,  46  Ind. 
App.  537,  92  N.  E.  380;  United  States 
Ace.  Co.  r.  Clark,  41  Ind.  App.  345, 
S3  N.  E.  760;  Union  Cent.  Life  Ins. 
Co.  r.  Jones,  17  Ind.  App.  592,  47  N. 
E.  342.  Ky.— American  Mut.  Aid  Soc. 
V.  Helburn,  85  Ky.  1,  2  S.  W.  495,  7 
Am.  St.  Rep.  571;  Coyle  v.  Kentucky 
Grangers'  Mut.  Ben.  Soc,  8  Ky.  L. 
Rep.  604,  2  S.  W.  676. 

[a]  An  answer  showing  that  the  de- 
fendant by  its  constitution  and  by- 
laws was  prohibited  from  insuring  per- 
sons over  fifty-five  years  of  age,  and 
that  insureil  falsely  represented  his 
age  as  forty-nine,  when  it  was  really 
sixty,  is  bad,  unless  it  shows  a  tender 
to  the  insured  of  the  money  received 
by  defendant  under  the  contract  of  in- 
surance. Supreme  Lodge  Knights  of 
Honor  r.  Metcalf,  15  Ind.  App.  135, 
43  N.  E.  893. 

[bl  An  insurance  company  (1)  can- 
not aver  its  willingness  to  pay  back  the 
premiums  paid  on  the  policy  and  at 
the  same  time  claim  that  it  is  not 
liable  for  the  amount  of  the  premiums. 
Haley  r.  Prudential  Ins.  Co.,  189  HI. 
317,  .59  N.  E.  545.  But  see  United 
States  Life  Ins.  Co.  r.  Smith,  92  Fed. 
503,  34  C.  C.  A.  506;  Austin  v.  Mutual 
Reserve  Fund  Life  Assn.,  132  Fed. 
555;  Perry  v.  Metropolitan  Life  Ins. 
Co.  (App.  Div.),  153  N.  Y.  Supp.  459. 
(2)  Where  the  premiums  have  been 
earned  before  rescission  takes  place 
they  need  not  be  tendered  back  to  the 
assured.  Modern  Woodmen  of  A.  v. 
Young   (Ind.  App.),  108  N.  E.  869. 

38.  See  generally  the  title  "Repli- 
cation and  Reply. ' ' 

[a]     Reply  by  Denial  of  Affirmative 
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actions  on  insurance  contracts.^^  A  replication  setting  up  a  ratification 
by  the  insurance  company  of  the  acts  of  its  agent  is  not  a  departure, 
where  the  complaint  declares  upon  a  policy,  and  the  answer  is  based 
upon  the  claim  th^t  the  defendant  did  not  execute  the  policy  and 
that  the  agent  had  no  authority  to  do  so.*°  An  attempted  denial  in 
a  replication,  which  does  not  fully  meet  the  material  averments  of  the 
plea,  is  bad  as  against  a  demurrer.*^     New  matter  tending  to  avoid 


Defense.  — 111. — Connecticut  Mut.  Life 
Ins.  Co.  v.  Smith,  39  III.  App.  569. 
Ohio. — New  York  Life  Ins.  Co.  v.  La 
Boiteaux,  7  Ohio  Dec.  (Reprint)  182. 
Wash.— Olympia  Brew.  Co.  v.  Pioneer 
Mut.  Ins.  Assn.,  53  Wash.  16,  101  Pac. 
371. 

[b]  Setting  Up  New  Matter  Which 
Supports  the  Complaint  and  Avoids  the 
Affirmative  Defense.  —  Ala.  —  Western 
Assur.  Co.  V.  McGlathery,  115  Ala.  213, 
22  So.  104,  67  Am.  St.  Rep.  26.  Ind. 
German  Fire  Ins.  Co.  v.  Columbian  E.  T. 
Co.,  15  Ind.  App.  623,  43  X.  E.  41.  N.  Y. 
Sullivan  v.  Traders'  Ins.  Co.,  169  N.  Y. 
213,  62  N.  E.  146.  Va.— Virginia  Fire 
&  M.  Ins.  Co.  V.  Saunders,  86  Va.  969, 
11  S.  E.  794. 

[c]  Where  several  pleas  are  inter- 
posed by  defendant  and  a  replication 
is  filed  against  one  of  the  pleas,  such 
replication  cannot  be  considered  as  di- 
rected to  any  of  the  other  pleas.  United 
Order  of  the  G.  C.  v.  Hooser,  160  Ala. 
334,    49    So.    354. 

[d]  A  reply  setting  forth  a  con- 
temporaneous verbal  contract  in  con- 
travention of  the  provisions  of  the  pol- 
icy sued  on  for  the  purpose  of  avoid- 
ing one  of  its  terms  is  bad  on  de- 
murrer. Continental  Ins.  Co.  v.  Dor- 
man,  125  Ind.  189,  25  N.  E.  213. 

39.  Supreme  Tribe  B.  H.  v.  Hall,  24 
Ind.  App.  316,  56  N.  E.  780,  79  Am. 
St.  Rep.  262.  See  the  title  "De- 
parture." 

[a]  Where  it  is  alleged  in  the  an- 
swer that  the  plaintiff  was  not  the 
owner  of  the  insured  property  and  the 
petition  is  silent  as  to  the  nature  and 
extent  of  plaintiff's  title  and  interest, 
a  reply  showing  the  true  nature  of 
plaintiff's  title  does  not  constitute  a 
departure.  American  Cent.  Ins.  Co.  v. 
McLanathan,  11   Kan.  533. 

[b]  But  where  the  falsity  of  state- 
ments in  the  application  is  averred  in 
the  answer,  a  reply  in  which  it  is  al- 
leged that  plaintiff  did  not  conceal  any- 
thing material  to  the  risk,  constitutes 


a  departure.     Scott  v.  Insurance  Co.,  9 
Phila:    (Pa.)    266. 

[c]  Where  the  declaration  was 
based  upon  a  policy  for  a  term  of  three 
years  and  defendant  in  its  answer  re- 
lied on  the  fact  that  the  policy  on  its 
face  only  purported  to  be  for  one  year, 
and  the  reply  in  avoidance  of  the  de- 
fense pleaded  a  mistake  in  the  policy, 
there  is  no  departure.  Orient  Ins.  Co. 
r.  Clark,  22  Ky.  L.  Rep.  1066,  59  S.  W. 
863. 

40.  German  Fire  Ins.  Co.  v.  Colum- 
bia E.  T.  Co.,  15  Ind.  App.  623,  43 
N.   E.   41. 

[a]  In  Hanover  Fire  Ins.  Co.  v. 
Shrader,  11  Tex.  Civ.  App.  255,  31  S. 
W.  1100,  32  S.  W.  344,  it  was  held. 
unnecessary  to  aver  the  fact  of  ratifica- 
tion by  way  of  reply,  because  it  re- 
lates back  to  the  inception  of  the 
transaction. 

41.  Ala.— Fidelity  Mut.  Life  Ins. 
Co.  V.  Batson,  136  Ala.  330,  34  So.  166; 
'Cassimus  v.  Scottish  U.  &  N.  Ins.  Co., 
135  Ala.  256,  33  So.  163;  Standard  Life 
&  Ace.  Ins.  Co.  V.  Jones,  94  Ala.  434, 
10  So.  530.  Ind.— Supreme  Tribe  B.  H. 
r.  Lennert,  178  Ind.  122,  98  N.  E.  115. 
Md.— Fuller  v.  Baltimore  &  O.  E.  R. 
Assn.,  67  Md.  433,  10  Atl.  237. 

[a]  A  reply  to  an  answer  in  which 
it  is  alleged  that  in  violation  of  a 
condition  in  the  policy  the  building 
was  vacant  at  the  time  of  the  fire,  is 
not  responsive,  if  it  is  alleged  therein 
that  the  building  was  'vacant  at  the 
time  of  the  issuance  of  the  policy  and 
that  such  fact  was  known  to  defend- 
ant's agent.  Evans  v.  Queen  Ins.  Co., 
5  Ind.   App.   198,  31  N.   E.   843. 

[b]  Where  the  plea  of  the  insurer 
was  that  the  insured  violated  the  con- 
dition against  self-destruction  by 
shooting  himself,  a  replication,  "that 
at  the  time  when  the  alleged  act  of 
self-destruction  was  committed,  .  .  . 
was  of  unsound  mind,  wholly  and  en- 
tirely unconscious  of  the  physical  and 
moral  consequences  of  the  act,  and 
was  the   subject   of  an   insane  impulse 

Vol.  XIV 


66 


INSURANCE 


an  affirmative  defense  in  the  answer  may  be  set  up  in  reply .'*^ 

B.  Waiver  of  Breach.  —  In  some  jurisdictions  a  waiver  of  com- 
pliance with  conditions  of  the  policy,  upon  the  breach  of  which  de- 
fendant relies  in  the  answer,  may  be  pleaded  in  the  reply,  although 
it  is  alleged  in  the  complaint  that  plaintiff  performed  all  the  terms 
and  conditions  of  the  policy.*^  But  in  other  jurisdictions  the  rule 
is  to  the  contrary.**  A  general  denial  in  reply  to  an  answer,  based 
upon  a  breach  of  a  condition  of  the  policy,  as  a  rule,  is  not  sufficient 
to  raise  the  issue  of  waiver.*^    The  pleading  of  waiver  in  a  reply  is 


which  Ee  had  no  power  to  resist"  does 
not  deny  the  material  allegation  of  the 
plea  that  the  act  of  self-destruction 
was  intentional,  and,  therefore,  is  bad 
on  demurrer.  Suppiger  r.  The  Coven- 
ant Mut.  Ben.  Asso.,  20  111.  App.  595. 

[c]  Where  it  is  alleged  in  the  an- 
swer that  no  proofs  in  accordance  with 
the  requirements  of  the  policy  sued 
upon  were  furnished  by  plaintiff,  a  re- 
ply that  proofs  of  loss  were  made  on 
blank  forms  furnished  to  plaintiff  by 
defendant  for  that  purpose,  does  not 
take  issue  upon  the  material  allegation 
of  the  plea,  referring  to  proofs  as  re- 
quired by  the  terms  of  the  policy,  and 
the  demurrer  to  the  reply  should  be 
sustained.  Hanover  Fire  Ins.  Co.  v. 
Lewis,  28  Fla.  209,  10  So.  297. 

[d]  A  reply  to  an  answer  showing 
that  the  insured  was  not  the  owner  of 
the  insured  property  as  required  by  the 
policy,  which  admits  that  he  was  not 
the  owner  of  the  legal  title  thereto  and 
does  not  show  his  interest  therein,  is 
demurrable.  Franklin  Ins.  Co.  r.  Wolff', 
23  Ind.   App.  549,  54   N.   E.   772. 

42.  Carter  r.  Carter,  35  Ind.  App. 
73,  72  N.  E.  187;  Franklin  Ins.  Co.  r. 
Feist,  31   Ind.   App.  390,  68  N.   E.   188. 

[a]  A  reply  to  an  answer  based 
upon  the  "iron  safe"  clause,  in  which 
it  is  alleged  that  the  insured  "did 
keep  his  books  and  inventories  in  a  fire- 
proof safe,  as  agreed  upon  in  the  pol- 
icy of  insurance,  but  that,  without  fault 
on  his  part,  the  safe  and  its  contents 
were  destroyed  by  the  fire,"  is  suffi- 
cient and  it  is  error  to  strike  it  out 
on  defendant's  motion.  Sneed  r.  Brit- 
ish-Am. Assur.  Co.,  73  Miss.  279,  18 
So.   928. 

43.  la.— Parno  v.  Iowa  M.  M.  Ins. 
Co.,  114  Iowa  132,  86  N.  W.  210.  Va. 
Levy  f.  Peabody  Ins.  Co.,  10  W.  Va. 
560,  27  Am.  Eep.  598.  Wis.— Gans  r. 
St.  Paul  Fire  &  Marine  Ins.  Co.,  43 
Wis.  108.  28  Am.  Eep.  535. 

[a]     Where  it  is  averred  in  the  com- 

Voi.  xrv 


plaint  that  the  assessments  had  been 
paid  in  conformity  with  a  mutual 
agreement  between  the  insured  and  the 
fraternal  insurance  association  and  the 
answer  denying  the  agreement  claimed 
forfeiture  of  the  certificate  for  failure 
to  pay  the  assessments  in  accordance 
with  its  terms,  a  reply  that  the  condi- 
tions as  to  the  payment  of  assessments 
had  been  waived  by  the  conduct  of  the 
association  is  not  a  departure.  Sweet- 
ser  r.  Odd  Fellows  M.  A.  Assn.,  117 
Ind.  97,  19  N.  E.  722. 

44.  Union  Cas.  &  Sur.  Co.  r.  Bragg, 
63  Kan.  291,  65  Pac.  272;  Western  R. 
U.  Exchange  r.  Coon,  38  Okla.  453,  134 
Pac.  22;  Gage  r.  Connecticut  F.  Ins. 
Co.,  34  Okla.  744,  127  Pac.  407;  Spring- 
field F.  &  M.  Ins.  Co.  r.  Halsev.  34 
Okla.  383,  126  Pac.  237;  St.  Paul  F.  & 
M.  Ins.  Co.  r.  Mountain  Park,  etc.  Co., 
23  Okla.  79,  99  Pac.  647. 

45.  m.— Merchants'  Xat.  Ins.  Co.  r. 
Pearce,  84  111.  App.  255.  Ind.— Conti- 
nental Ins.  Co.  V.  Vanlue,  120  Ind.  410, 
26  N.  E.  119,  10  L.  R.  A.  843;  Ft. 
Wayne  Ins.  Co.  v.  Irwin,  23  Ind.  App. 
53.  54  N.  E.  817.  la.— Kahler  v.  Iowa 
State  Ins.  Co.,  106  Iowa  380,  76  N.  W. 
734.  Pa.— Diehl  r.  Adams  County  Mut. 
Ins.  Co.,  58  Pa.  443,  98  Am.  Dec.  302. 

[a]  Where  defendant  pleaded  a 
breach  of  the  conditions  in  the  policy 
against  keeping  or  using  gasoline  on 
the  premises  and  plaintiff  in  the  reply 
simply  denied  that  he  did  keep  gaso- 
line on  the  premises,  evidence  tending 
to  show  that  defendant's  agent  gave 
plaintiff  permission  to  so  keep,  is  not 
admissible.  Merchants'  Nat.  Ins.  Co. 
r.  Pearce,  84  111.  App.  255. 

fbl  A  Waiver  Must  Be  Specially 
Pleaded. — Ala.— Brown  v.  Commercial 
Fire  Ins.  Co.,  86  Ala.  189,  5  So.  500. 
Ind.— ContincntaJ  Ins.  Co.  v.  Vanlue, 
126  Ind.  410,  26  N.  E.  119,  10  L.  R.  A. 
843.  Kan. — Dwelling  House  Ins.  Co.  v. 
Johnson,  47  Kan.  1,  27  Pac.  100;  Sun 
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not  necessarily  inconsistent  with  a  denial  of  the  facts  alleged  in  the 
answer.*® 

VII.  VARIANCE.  —  A.  Terms  of  Contract.  —  The  general  rules 
pertaining  to  an  immaterial  variance  are  applicable  to  actions  on 
policies  of  insurance.*^  A  variance  as  to  the  nature  of  the  contract 
sued  upon,  however,  is  fatal.*^  Where  the  complaint  proceeds  upon 
a  policy  of  life  insurance  and  it  appears  on  trial  that  plaintiff's  claim 


Fire  Office  v.  Fraser,  5  Kan.  App.  63, 
47  Pac.  327. 

[c]  An  allegation  of  waiver  by  de- 
fendant's agent  is  not  sufficient  unless 
the  agency  is  averred  in  express  terms 
and  facts  are  shown  from  which  the 
agency  is  necessarily  inferable.  South- 
ern Home  Ins.  Co.  v.  Putnal,  57  Fla. 
199,  49   So.   922. 

[d]  Plaintiff,  pleading  a  waiver  by 
defendant's  agent,  should  state  who 
made  the  waiver  relied  on  and  whether 
it  was  in  writing  or  not.  "The  de- 
fendant could  not  reasonably  be  ex- 
pected to  know  what  officer  or  agent 
had  done  so.  The  plaintiff  did;  for,  if 
there  was  a  waiver,  the  plaintiff  must 
necessarily  know  who  made  it,  just  as 
certainly  as  he  knew  whether  it  was 
in  writing  or  not."  Webster  v.  Conti- 
nental Ins.  Co.,  67  Iowa  393,  2.5  N. 
W.   675. 

46.  Tobin  v.  Western  Mut.  Aid  Soc, 
72  Iowa  261,  33  N.  W.  663. 

[a]  Where  the  allegations  of  the 
answer  by  statute  are  deemed  denied 
without  further  pleadings,  a  general 
denial,  coupled  with  allegation  of  mat- 
ters in  avoidance  will  be  disregarded. 
Meadows  v.  Hawkeye  Ins.  Co.,  62  Iowa 
387,   17  N.  W.   600. 

47.  Ala. — Equitable  Ace.  Ins.  Co.  v. 
Osborn,  90   Ala.   201,   9   So.   869,   13   L. 

E.  A.  267.  Conn. — Lockwood  v.  Mid- 
dlesex Mut.  Assur.  Co.,  47  Conn.  553. 
Ind.— Phoenix  Mut.  Ins.  Co.  v.  Hines- 
ley,  75  Ind.  1.  Mich.— Clay  Fire  & 
Marine  Ins.  Co.  v.  Huron  Salt  &  Lumb. 
■Co.,  31  Mich.  346.  N.  H.— Sanders  f. 
Hillsborough  Ins.  Co.,  44  N.  H.  238. 
Tex.— Pelican  Ins.  Co.  v.  Schwartz,  19 
S.  W.  374.     W.  Va.— Smilev  r.  Citizens 

F.  M.   &  L.  Ins.  Co.,   14  W.  Va.  33. 
See  the  title  "Variance  and  Failure 

of  Proof." 

[a]  Variance  Between  Complaint 
and  Attached  Copy  of  Policy. — Where 
the  number  of  the  policy  and  the 
amount  of  the  insurance  were  correct- 
ly stated  in  the  body  of  the  com- 
plaint,  but   were    incorrectly    given    in 


the  copy  of  the  policy  attached  to  the 
complaint  as  a  part  of  it,  the  variance 
did  not  tend  to  surprise  the  defendant, 
and  therefore  was  immaterial.  Han- 
over Fire  Ins.  Co.  V.  Shrader,  11  Tex. 
Civ.  App.  255,  31  S.  W.  1100,  32  S.  W. 
344. 

[b]  A  misdescription  of  the  policy 
as  to  the  name  of  the  insured  cannot 
be  reached  by  demurrer,  and,  upon  the 
introduction  of  the  policy  in  evidence 
on  the  trial,  if  it  appears  that  the 
plaintiff  and  the  insured  named  in  the 
policy  are  one  and  the  same  person, 
the  misdescription  becomes  immaterial. 
Harvev  v.  Parkersburg  Ins.  Co.,  37  W. 
Va.  272,  16  S.  E.  580. 

[c]  Description  of  Property  In- 
sured.— An  averment  that  defendant 
insured  plaintiff's  "stock  of  goods" 
does  not  materially  vary  from  a  policy 
insuring  plaintiff's  "stock  of  merchan- 
dise, consisting  of,  etc.;"  "goods" 
and  "merchandise"  are  "synonymous 
terms  in  the  sense  in  which  they  are 
here  used,  and  there  could  be  no 
variance  or  misdescription  in  that  re- 
spect." Pelican  Ins.  Co.  v.  Schwartz 
(Tex.),   19  S.  W.   374. 

[d]  Place  of  Contract. — Where  the 
policy  was  alleged  in  the  complaint 
to  have  been  made  in  Michigan,  and 
the  policy  offered  purported  to  have 
been  made  in  Illinois,  there  is  no  vari- 
ance, for  wherever  "the  contract  was 
made,  the  right  to  sue  upon  it  was 
not  local."  The  Clay  Fire  &  Marine  Ins. 
Co.  V.  The  Huron  Salt  &  Lumb.  Co.,  31 
Mich.  346. 

48.  Germania  Fire  Ins.  Co.  v.  Lieber- 
man,  58  111.  117;  Caldwell  v.  Virginia 
Fire  &  Marine  Ins.  Co.,  124  Tenn.  593, 
139  S.  W.  698. 

[a]  A  complaint  upon  a  policy  al- 
leged to  have  been  issued  to  the  in- 
sured by  the  defendant,  cannot  be  sup- 
ported by  proof  of  an  oral  agreement 
between  the  parties.  Norths  m  v. 
Dutchess  County  Mut.  Ins.  Co.,  177  N. 
Y.   73,   69   N.   E.   222. 

[b]  Although    a    declaration     based 
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arose  from  an  accident  policy,  the  variance  is  material.^^  So,  too, 
proof  of  a  conditional  contract  of  insurance  is  not  admissible  where 
the  complaint  fails  to  show  the  condition  of  the  contract.^"  But  a 
defective  description  of  the  property  covered  by  the  policy  is  not 
material,  if  enough  of  the  description  is  true  to  identify  the  insured 
property.^^    An  averment  of  the  time  of  issuance  of  the  policy,  differ- 


upon  a  parol  contract  of  insurance  does 
not  show  that  such  contract  was  sub- 
ject to  the  terms  of  the  written  pol- 
icies, the  defendant  nevertheless  may 
prove  that  the  terms  and  conditions  of 
the  written  policies  were  part  of  the 
contract.  Northwestern  Ins.  Co.  v. 
Aetna  Ins.  Co.,  26  Wis.  78. 

[c]  Where  a  complaint  contains  sev- 
eral counts  and  the  policy  is  admis- 
sible under  one  of  the  counts,  the 
court,  if  requested  so  to  do,  should  in- 
struct the  jury  to  disregard  the  policy 
under  the  count  as  to  which  it  is 
variant.  Eockford  Ins.  Co.  v.  Nelson, 
65   III.   41.5. 

[d]  In  Period  of  Insurance.— Where 
the  complaint  shows  that  the  defend- 
ant insured  plaintiff's  health  and  life 
for  a  period  of  three  years,  and  the 
policy  introduced  in  evidence  was  is- 
sued for  three  months,  subject  to  a 
renewal,  the  variance  is  fatal.  United 
States  Health  &  Ace.  Ins.  Co.  v.  Sav- 
age, 18.5  Ala.  2.32,  64  So.  340. 

49,  United  States  H.  &  Ace.  Co.  V. 
Vcitch,  161  Ala.  6.30,  50  So.  95. 

[a]  But  where  the  complaint  con- 
tains two  counts,  one  on  a  life  insur- 
ance policy  and  the  other  on  an  ac- 
cident policy,  and  it  appears  from  the 
proof  that  the  policy  sued  upon  was 
an  accident  policy,  the  defendant  on 
the  ground  of  variance  should  have 
asked  for  an  instruction  limiting  the 
effect  of  the  policy  as  evidence  upon 
the  second  count  only,  but  in  the  event 
of  his  failure  to  do  so  there  is  no 
error  in  admitting  the  policy  in  evi- 
dence without  restriction.  National  L. 
&  Aec.  Co.  V.  Lokey,  166  Ala.  174,  52 
So.  45. 

50.  Ga. — Southern  Mut.  Ins.  Co.  v. 
Turnley,  100  Ga.  296,  27  S.  E.  975. 
111.— Eockford  Ins.  Co.  v.  Nelson,  65 
111.  415.  Mo. — Farmers'  Bank  r.  Man- 
chester Assur.  Co.,  106  Mo.  App.  114, 
80  S.  W.  299;  Heffernan  r.  Supreme 
Council,  etc.,  40  Mo.  App.  605.  Vt. 
Powers  V.  New  England  F.  Ins.  Co.,  68 
Vt.  390,  35  Atl.  331. 

See  supra,  IV,   D. 

[a]    An  oirisslon  to  plead  a  clause 
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of  a  policy  qualifying  defendant's  lia- 
bility creates  a  fatal  variance.  Cal. 
Allen  f.  Home  Ins.  Co.,  133  Cal.  29, 
6.5  Pac.  138.  Mo.— Wright  &  Son  v. 
Bankers  Mut.  Fire  Ins.  Co.,  73  Mo. 
App.  365.  N.  J.— Wheeler  v.  United 
States  Cas.  Co.,  71  N.  J.  L.  396,  59 
Atl.  347.  Tex. — Phoenix  Ins.  Co.  v. 
Boren,  83  Tex.  97,  18  S.  W.  484.  Vt. 
Cooledge  r.  Continental  Ins.  Co.,  67  Vt. 
14,  30  Atl.  798.  W.  Va.— Simmons  v. 
Insurance  Co.,  8  W.  Va.  474. 

[a]  An  allegation  setting  forth  a 
contract  to  insure  property  without 
reference  to  its  location  and  proof  of 
a  policy  insuring  the  property  while 
located  and  occupied  by  plaintiff  in  a 
certain  town  is  a  fatal  variance.  Pow- 
ers r.  New  England  F.  Ins.  Co.,  68  Vt. 
390,  35  Atl.  331. 

51.  Hatch  V.  New  Zealand  Ins.  Co., 
67  Cal.  122,  7  Pac.  411. 

fa]  Where  the  words  "Harlington 
addition  to  Mt.  Tabor"  are  added  to 
a  description  of  a  property  and  the 
proof  shows  that  there  is  no  such  ad- 
dition but  that  the  description  referred 
to  "Harlem  addition  to  East  Port- 
land," these  words  may  be  disregarded 
since  the  description,  leaving  out  these 
words,  is  sufficient  for  the  purpose  of 
recovery  of  the  loss.  Baker  v.  State 
Ins.  Co.,  31  Ore.  41,  48  Pac.  699,  65 
Am.   St.  Rep.  807. 

[bl  The  insured  property  being  de- 
scribed in  the  policy  as  well  as  in  the 
complaint  as  being  situated  upon  the 
northeast  quarter  of  a  certain  section 
of  land  and  it  appearing  from  the 
evidence  that  the  property  in  fact  is 
located  on  the  northwest  quarter  of 
that  section,  the  variance  is  not  mate- 
rial, and,  where  the  property  had  been 
inspected  by  the  company's  agent  be- 
fore the  issuance  of  the  policy,  it  is 
not  necessary  to  apply  in  equity  for  a 
reformation  of  the  policv.  State  Ins. 
Co.  r.  Schreck,  27  Neb.  .527,  43  N.  W. 
340,  20  Am.  St.  Eep.  696,  6  L.  R.  A. 
524. 

fc]  Where  the  policy  is  made  an 
exhibit  to  the  petition,  the  recitals 
of  the  policy  become  as  to  the  ques- 
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ent  from  that  appearing  upon  the  face  of  the  policy,  may  constitute 
a  fatal  variance.^-  Likewise,  a  variance  in  regard  to  the  amount  of 
insurance  is  fatal.^^ 

B.  Interest  or  Ownership.  —  A  variance  with  respect  to  the 
ownership  of  the  insured  property  may  be  fatal.^*  Where  a  policy  is 
issued  to  plaintiff  as  agent  without  disclosing  the  principal,  he  cannot 
recover  upon  a  complaint  brought  by  him  as  the  owner  of  the  prop- 


tion  of  description  a  matter  of  aver- 
ment in  the  petition.  Standard  Life 
&  Ace.  Ins.  Co.  V.  Koen,  11  Tex.  Civ. 
App.  273,  33  S.  W.  133. 

[d]  But  where  the  property  al- 
leged to"  have  been  insured  and  burned 
was  described  in  plaintiff's  complaint 
"as  a  single-roof  frame  building  and 
foundations,  occupied  as  a  private 
barn,  about  four  hundred  feet  from  his 
residence"  and  the  proof  showing  the 
house  destroyed  to  have  been  a  build- 
ing constructed  partly  of  logs  and 
partly  of  oak  and  pine  lumber,  sit- 
uated about  two  hundred  and  nineteen 
feet  from  plaintiff's  residence,  the 
variance  is  fatal.  Underwriters'  Fire 
Assn.  V.  Henry   (Tex.),  79  S.  W.  1072. 

52.  Germania  Fire  Ins.  Co.  v.  Lieber- 
man,  58  111.  117. 

[a]  But  (1)  where  the  loss  occurred 
some  time  after  the  day  of  the  is- 
suance of  the  policy,  such  variance  be- 
comes immaterial.  Wilson  v.  German 
Am.  Ins.  Co.,  95  Neb.  774,  146  N.  W. 
945.  But  see  Simmons  v.  Insurance 
Co.,  8  W.  Va.  474,  where  an  averment 
(2)  that  the  policy  sued  upon  was  to 
be  in  force  from  the  sixth  day  of 
January,  1870,  until  the  sixth  day  of 
January,  1871,  was  held  a  material 
variance  from  a  policy  issued  for  a 
period  of  time  commencing  from  the 
sixth  day  of  January,  1870,  "at  noon," 
to  the  sixth  day  of  January,  1871,  "at 
noon." 

[b]  Where  the  complaint  shows  that 
the  insurance  was  to  begin  to  run  on 
a  certain  future  day  on  the  expiration 
of  a  former  policy,  and  the  evidence 
establishes  the  fact  that  plaintiff 
wanted  a  new  policy  written  out  at 
once,  to  commence  at  the  expiration  of 
the  old  policy,  there  is  no  variance. 
Insurance  Co.  of  N.  A.  v.  Bird,  175 
111.  42,  51  N.  E.  686. 

53.  Where  the  plaintiff  declared 
upon  a  policy  of  insurance  for  $2100, 
covering  among  other  items  a  frame 
barn  at  $400,  and  the  policy  introduced 
in    evidence   was    for    $1800,    and   but 


$100  appeared  to  be  written  upon  the 
barn,  this  "was  a  variance  which  could 
not,  consistently  with  the  rules  of 
pleading,  be  overlooked."  Dove  v. 
Royal  Ins.  Co.,  98  Mich.  122,  57  N.  W. 
30. 

[a]  But  a  variance  between  an 
averment  of  the  complaint  that  plain- 
tiff was  insured  to  the  amount  of  $1000, 
and  a  policy  introduced  in  evidence 
showing  that  he  was  insured  in  an 
amount  not  to  exceed  $1000,  is  im- 
material. Powers  V.  New  England  Fire 
Ins.  Co.,  68  Vt.  390,  35  Atl.  331. 

[b]  A  complaint  showing  insurance 
upon  a  certain  building  in  the  sum 
of  five  hundred  dollars,  and  proof  of 
a  contract  of  insurance  upon  two  build- 
ings in  the  sum  of  six  hundred  dollars, 
is  not  a  mere  variance  but  proof  of 
an  entirely  different  cause  of  action, 
and  a  motion  for  non-suit  should  have 
been  sustained.  Waldron  v.  Home  Mut. 
Ins.  Co.,  9  Wash.  534,  38  Pac.  136. 

[c]  And  where  an  insurance  com- 
pany issued  a  "binding  slip"  for  $10,- 
000,  and  plaintiff  limited  himself  in  his 
action  to  $5000,  although  there  was 
a  total  loss,  it  cannot  be  "successfully 
urged  tha't  there  was  a  fatal  variance 
between  the  complaint  and  the 
proofs."  Van  Tassel  v.  Greenwich  Ins. 
Co.,  151  N.  Y.  130,  45  N.  E.  365. 

54.  Sanders  v.  Hillsborough  Ins.  Co., 
44  N.  H.  238;  Stetson  v.  The  Insurance 
Co.,  3  Phila.   (Pa.)   380. 

[a]  It  is  "clear  that  if  the  insured 
aver  an  entire  interest  in  themselves 
in  the  subject  insured,  such  averment 
cannot  be  supported  by  evidence  of  a 
joint  interest  with  others.  Nor  can  an 
averment  of  a  joint  interest  with  others 
be  supported  by  proof  of  a  sole  inter- 
est." Catlett  V.  Pacific  Ins.  Co.,  1 
Paine  594,  5  Fed.  Cas.  No.  2,517. 

[b]  But  where  a  policy  was  orig- 
inally issued  to  two  persons  and  aft'jr 
one  of  them  ceased  to  have  an  inter- 
est in  the  property  was  renewed  to 
the  other,  there  is  no  variance  in  de- 
claring   upon    the    contract    as    having 
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gj.^y  55  rpjjg  source  of  title  of  plaintiff  not  being  material,  no  variance 
is  created  by  an  averment  of  one  source  of  title  in  the  complaint,  and 
proof  of  another  source  of  title.°*^  An  allegation  of  ownership  at 
the  time  of  the  issuance  of  the  policy  is  not  supported  by  proof  of 
an  assignment  of  the  policy.^^  Proof  of  an  assignment  of  the  policy 
to  one  person  is  a  variance  from  an  averment  of  an  assignment  tt 
another.®^ 

C.  Loss.  —  A  variance  as  to  the  nature  of  the  injuries  received,^* 
and  the  cause  thereof,*^*^  will  not  be  deemed  material  unless  defendant 
w^as  misled  thereby;  nor  is  a  misstatement  of  the  time  at  which  the 
loss  occurred,  where  proof  of  loss  was  furnished  within  the  time  pro- 
vided by  the  contract  of  insurance.*'^     Under  an  averment  of  a  total 


been  issued  to  the  plaintiff.  Lockwood 
V.  Middlesex  Mut.  Assur.  Co.,  47  Conn. 
553. 

[c]  Under  "no  rule  for  proceedings 
on  a  special  contract  could  the  inter- 
est of  a  copartnership  be  given  in  evi- 
dence on  an  averment  of  individual  in- 
terest, or  an  averment  of  the  interest 
of  a  company  be  supported  by  a  spe- 
cial contract  relating  in  its  terms  to 
the  interest  of  an  individual."  Graves 
V.  Boston  Marine  Ins.  Co.,  2  Cranch 
(U.  S.)  419,  2  L.  ed.  330. 

[d]  An  averment  of  joint  interest 
•with  others  cannot  be  supported  by 
proof  of  sole  ownership.  Burgher  r. 
The  Columbian  Ins.  Co.,  17  Barb.  (N. 
Y.)  274;  Stetson  v.  Insurance  Co.,  3 
Phila.  (Pa.)  380. 

[e]  But  where  the  policy  is  issued 
to  two  partners  and  one  of  them  be- 
fore the  commencement  of  the  action 
assigns  his  interest  to  the  plaintiff, 
and  it  is  alleged  in  the  complaint  that 
plaintiff  at  the  time  of  the  issuance 
of  the  policy,  and  at  the  time  of  the 
loss  was  the  sole  owner  of  the  prop- 
ertv,  there  is  no  variance.  Eediker  r. 
Queen  Ins.  Co.,  107  Mich.  224,  65  N. 
W.  105. 

[f  ]  And  where  plaintiff  alleged  to  be 
the  owner  of  forty-three  shares  of  a 
bark,  proof  that  he  owned  fifty-one 
shares  thereof  is  not  a  material  vari- 
ance. Palmer  r.  Great  Western  Ins. 
Co.,  10  Misc.  167,  30  N.  Y.  Supp.  1044. 

[g]  An  allegation  that  the  insured 
property  was  the  separate  property  of 
a  married  woman,  and  proof  showing 
that  it  was  community  property,  con- 
stitutes a  fatal  variance.  German  Ins. 
Co.  V.  Hunter  (Tex.  Civ.  App.),  32  S.  W. 
344. 

[h]  So,  too,  an  averment  of  owner- 
ship of  the  insured  property  and  proof 
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of  an  assignment  of  the  policy  to  a 
prospective  purchaser  constitutes  a 
fatal  variance.  Bonenfant  v.  American 
F.  Ins.  Co.,  76  Mich.  653,  43  N.  W. 
682. 

55.  Hamburg-Bremen  Fire  Ins.  Co. 
r.  Lewis,  4  App.  Cas.  (D.  C.)  66,  he 
should  disclose  the  interest  of  his  prin- 
cipal. 

56.  Eediker  r.  Queen  Ins.  Co.,  107 
Mich.  224,  65  N".  W.   105. 

[a]  Where  in  the  first  count  of  the 
declaration  the  source  of  title  of  the 
plaintiffs  is  not  alleged,  but  it  is 
averred  that  they  are  the  owners  of 
the  destroyed  property,  and  in  the  sec- 
ond count  it  is  stated  that  they  de- 
rived their  title  through  a  will,  and 
the  proof  introduced  shows  title  by 
deed,  there  is  no  variance  for  the 
"fact  of  ownership  was  the  material 
question."  Monaghan  r.  Agricultural 
Fire  Ins.  Co.,  53  Mich.  238,  18  N.  W. 
797. 

57.  Under  a  statutory  form  of  com- 
plaint implying  that  plaintiff  was  the 
owner  of  the  insured  property  at  the 
time  of  the  execution  of  the  contract 
and  at  the  time  of  the  loss,  proof  of 
an  assignment  of  the  policy  to  plain- 
tiff creates  a  fatal  variance.  Feibel- 
man  v.  Manchester  F.  Assur.  Co.,  108 
Ala.   180,   19  So.  540. 

58.  An  averment  of  an  assignmeni 
of  a  policy  sued  upon  to  T.  H.  Lee  & 
Co.,  and  proof  of  a  policy  assigned  to 
D.  N.  Lee  creates  a  fatal  variance. 
Niagara  Ins.  Co.  v.  Lee,  73  Tex.  641, 
11   S.  W.  1024. 

59.  Aetna  Life  Ins.  Co.  v.  Hicks,  23 
Tex.  Civ.  App.  74,  56  S.  W.  87. 

60.  Continental  Cas.  Co.  v.  Hunt,  28 
Ky.  L.  Eep.  1006,  90  S.  W.  1056. 

61.  Lum  V.  United  States  Fire  Ins. 
Co.,  104  Mich.  397,  62  N.  W.  562. 
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loss  plaintiff  may  recover  for  a  partial  loss.*'-  A  difference  between 
the  amount  of  damages  alleged  and  proved  is  not  a  fatal  variance.®^ 

D.  Performance  of  Conditions  Precedent.  —  Evidence  that 
notice  of  loss  was  given  on  a  day  different  from  the  one  alleged  in 
the  complaint,  creates  no  material  variance,®*  nor  does  proof  of  a 
mistake  in  the  proofs  of  loss,  under  an  averment  as  to  proofs  of  loss 
which  does  not  mention  the  mistake  f^  but  an  averment  of  mailing 
proofs  of  loss  to  one  city  and  evidence  of  mailing  a  statement  of  loss 
to  another  city  constitutes  a  material  variance,®'' 

E.  Waiver  of  Performance.  —  The  general  rule  undoubtedly  is 
that  waiver  of  performance  of  conditions  precedent  cannot  be  proved 
in  an  action  on  a  contract,  under  an  allegation  of  performance,®^ 
and  this  rule  has  been  followed  in  many  insurance  cases,  where  it  is 
held  that  the  plaintiff  cannot  prove  waiver  of  the  conditions  precedent 
to  his  right  of  recovery,  under  an  allegation  of  performance,®^  par- 
ticularly where  he  has  specifically  alleged  performance  of  the  con- 
dition in  question.®^  In  some  jurisdictions,  however,  it  is  held  that 
in  this  class  of  cases  waiver  of  such  conditions  may  be  proved  under 
an  allegation  of  performance,'^*^    But  the  cases  which  so  hold  seem  to 


62,  The  Peoria  Marine  &  Fire  Ins. 
Co.  V.  Whitehill,  25  111.  382;  Moore  v. 
Sun  Ins.  Co.,  100  Minn.  374,  111  N.  W. 
260. 

63,  Ben  Franklin  Fire  Ins.  Co.  v. 
Flynn,  98  Pa.  627. 

[a]  But  an  averment  that  the  de- 
fendant promised  to  pay  a  certain  sum 
in  the  event  of  loss,  while  according 
to  the  proof  defendant  succeeded  to 
the  liability  of  the  insurer  with  whom 
the  contract  was  made,  does  not  con- 
stitute a  material  variance.  Wall  v. 
Continental  Cas.  Co.,  Ill  Mo.  App,  504, 
86   S.   W.   491. 

64,  Hovey  v.  American  Mut.  Ins. 
Co.,  2  Duer   (N.  Y.)   554. 

65,  Waldeck  v.  Springfield  F.  &  M. 
Ins.    Co.,    53    Wis.    129,    10    N.    W.    88. 

66,  Coryeon  v.  Providence  -  Wash. 
Ins.   Co.,   79   Mich.  187,  44  N.  W.  431. 

67,  See  11  Standard  Proc.  1052,  et 
seq.     See  also  the  title   "Waiver." 

68,  Ga.— Fidelitv  &  Cas.  Co.  v.  Gate 
City  Nat.  Bank,  97  Ga.  634,  25  S.  E. 
392,  33  L.  E.  A.  821.  la.— -Schworm  v. 
Fraternal  Bankers'  Soc,  150  N.  W. 
714;  Heusinkveld  V.  Capitol  Ins.  Co., 
95  Iowa  504,  64  N.  W.  594.  Kan, 
Westchester  Fire  Ins.  Co.  v.  Coverdale, 
9  Kan.  App.  651,  58  Pac.  1029;  Gillett 
V.  Burlington  Ins.  Co.,  53  Kan.  108,  36 
Pac.  52.  N.  y.' — Allen  v.  Dutchess  Coun- 
ty Mut.  Ins.  Co.,  95  App.  Div.  86,  88  N. 
Y.  Supp.  530;  Meeder  v.  Provident  Sav. 
L.  Assur.  Soc,  58  App.  Div,  80,  68  N, 


Y.  Supp.  518;  Carmichael  v.  Hancock 
Mut.  Life  Ins.  Co..  48  Misc.  386,  95 
N.  Y.  Supp.  587.  Okla.— Palatine  Ins, 
Co.  V.  Lynn,  42  Okla.  486,  141  Pac. 
1167.  Tex.— St.  Paul  Fire  &  Marine 
Ins.  Co.  V.  Hodge,  30  Tex.  Civ.  App, 
257,  71  S.  W.  386;  German  Ins.  Co.  v. 
Daniels  (Tex,  Civ.  App.),  33  S.  W. 
549. 

[a]  Nor,  under  such  an  allegation, 
is  evidence  tending  to  show  an  attempt 
to  perform  one  of  the  conditions,  ad- 
missible. Citizens'  Ins.  Co.  v.  Shrader 
(Tex.  Civ.  App.),  33  S.  W.  584. 

[b]  Where  plaintiff  pleads  a  waiv- 
er of  the  clause  regulating  the  pro- 
cedure upon  the  proof  of  loss  and 
avers  the  performance  of  all  other  con- 
ditions on  his  part,  he  is  precluded 
from  proving  a  waiver  of  the  condition 
limiting  the  time  for  commencement 
of  the  action.  Allen  v.  Dutchess  Coun- 
tv  Mut.  Ins.  Co.,  95  App.  Div.  86,  88 
N.  Y.  Supp.  530. 

69.  Gillon  v.  Northern  Assur.  Co., 
127  Cal.  480,  59   Pac.  901. 

70.  Colo, — Atlantic  Ins.  Co.  v.  Man- 
ning, 3  €olo.  224.  Mo,— Nickell  v. 
Phoenix  Ins.  Co.,  144  Mo.  420,  46  S. 
W.  435;  McCullough  v.  Phoenix  Ins, 
Co.,  113  Mo.  606,  21  S.  W.  207;  Pace 
V.  American  Cent.  Ins.  Co.,  173  Mo. 
App.  485,  158  S.  W.  892;  Nichols  v. 
Prudential  Ins.  Co.,  170  Mo.  App.  437, 
155  S.  W.  478;  Galvin  v.  Knights  of 
Father    Matthew,    169    Mo.     App.     496, 
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be  based  upon  the  proposition  that  proof  of  waiver  under  such  cir- 
cumstances amounts  to  proof  of  performance,"  due  to  the  fact  that 
usually  there  has  been  some  action  by  the  plaintiff  which  the  insurer 
has  apparently  acquiesced  in  or  accepted,  and  which  therefore  niay 
be  regarded  as  substantial  performance,  strict  performance  being 
waived,'^  or  because  a  general  allegation  of  performance  amounts  in 
effect  to  an  allegation  that  plaintiff  has  performed  all  the  conditions 


155  S,  W.  45;  Wicecarver  v.  Mercantile 
Mut.  Ins.  Co.,  137  Mo.  App.  247,  117 
S.  W.  698;  Burgess  r.  Mercantile  Mut. 
Ins.  Co.,  114  Mo.  App.  169,  89  S.  W. 
568;  Fulton  v.  Phoenix  Ins.  Co.,  51 
Mo.  App.  460.  Ohio.— Eureka  Fire  & 
Marine  Ins.  Co.  v.  Baldwin,  17  Ohio 
C.  C.  143.  W.  Va.— Lew  v.  Peabody 
Ins.  Co.,  10  W.  Va.  560,  27  Am.  Kep. 
598. 

See  Berliner  v.  Travelers'  Ins.  Co., 
121  Cal.  451,  53  Pac.  922;  Foster  r. 
Fidelity  &  Cas.  Co.,  99  Wis.  447,  75 
N.  W."^69,  40  L.  E.  A.  833.  Compare 
Gillon  V.  Northern  Assur.  Co.,  127  Cal. 
480,  59  Pae.  901. 

[a]  Where  plaintiff  on  trial  of  the 
action  "fails  to  prove  sufficiently  his 
compliance  with  some  requirement  that 
does  not  affect  the  real  and  substantial 
merits  of  the  matter  in  controversy, 
there  is  no  sufficient  reason  why  he 
may  not  at  once  suggest  and  prove  the 
waiver  if  he  can,  and  thus  help  out 
his  defective  proofs."  Pioneer  Mfg. 
Co.  V.  Phoenix  Assur.  Co.,  110  N.  C. 
176.  14  S.  E.  731,  2S  Am.  St.  Eep.  673. 

[b]  Proof  of  waiver  of  payment  of 
the  premiimi  under  an  averment  of  its 
payment  is  admissible  where  it  appears 
that  the  polic}'*  was  delivered  to  the 
insured.  Eaulet  v.  Northwestern  Nat. 
Ins.    Co.,    157    Cal.    213,    107    Pac.    292. 

[c]  Vairiance  Immaterial. — In  Penn- 
sylvania the  variance,  if  any,  between 
an  allegation  that  proofs  of  loss  were 
duly  furnished  and  evidence  of  a  de- 
nial of  liability  amounting  to  a  waiver 
of  such  proofs,  is  immaterial.  Penn- 
sylvania Fire  Ins.  Co.  v.  Dougherty, 
102  Pa.  568.  See  also  Lycoming  County 
Mut.  Ins.  Co.  r.  Schollenberger,  44  Pa. 
259,  where  the  variance  was  held  cured 
by  verdict,  since  the  declaration  was 
amendable  in  this  respect  as  a  matter 
of   right. 

71.     See  eases  in  preceding  note. 

[a]  In  St.  Louis  Ins.  Co.  v.  Kyle, 
11  Mo.  278,  291,  292,  49  Am.  Dec.  74, 
which  is  the  basis  of  the  rule  in  Mis- 
souri, the  court  says:   "The  third  and 
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fourth  instructions,  so  far  as  they  re- 
lated to  defects  in  the  proofs  of  loss, 
were  correct.  Formal  defects  in  the 
preliminary  proof,  which  may  be  sup- 
plied, if  objections  are  made  by  the 
underwriters  in  time,  may  well  be  re- 
garded as  waived  where  the  under- 
writers put  their  refusal  to  pay  dis- 
tinctly on  some  other  ground.  Nor  do 
I  perceive  any  objection  to  such  evi- 
dence on  the  ground  that  the  plead- 
ings involve  a  different  issue.  It  is 
merely  evidence  of  a  performance.  It 
is  not  the  case  of  a  substitution  of  a 
new  contract  for  the  old  one;  it  is 
not  an  excuse  for  non-performance  by 
the  prevention  or  discharge  of  the  de- 
fendants; but  it  is  evidence  of  perform- 
ance. The  party,  for  whose  benefit 
the  condition  is  inserted,  is  presumed 
to  understand  its  import,  and  his  ac- 
ceptance is  the  strongest  evidence  that 
the  act  agreed  to  be  done  has  been 
done  according  to  contract." 

[b]  "Defendant's  counsel  insists 
that  proof  of  the  waiver  of  the  proofs 
of  loss  was  inadmissible  under  the 
pleadings  for  the  reason  that  it  was 
not  pleaded,  and  they  cite  a  great 
many  authorities,  including  adjudica- 
tions of  this  court  and  elsewhere,  to 
the  effect  that  in  cases  of  waiver  for 
breaches  of  contract  that  the  waiver 
should  be  pleaded.  This  is  unquestion- 
ably the  rule,  even  in  this  state,  in 
regard  to  all  kinds  of  actions  except 
on  policies  of  insurance,  as  the  case 
at  bar.  It  has  been  uniformly  held  by 
this  court  that  under  the  allegations 
in  the  petition  that  all  of  the  condi- 
tions of  the  policy  had  been  complied 
with,  proof  of  waiver  is  permissible, 
and  is  proof  of  performance,  within 
the  meaning  of  the  conditions  of  the 
policv. "  McCullough  v.  Phoenix  Ins. 
Co.,  113  Mo.  606,  21  S.  W.  207. 

72.  See  cases  in  the  two  preceding 
notes. 

[a]  In  Zielke  /'.  London  Assur.  Corp., 
64  Wis.  442,  443,  444,  445,  25  N.  W.  436, 
the  court  says:  "The  complaint  alleges 
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of  which  performance  is  neeessary.^^  ^  general  allegation  of  waiver 
of  a  condition  of  a  policy  is  sufficient  to  support  proof  of  waiver 
in  any  manner.^*  Where  the  complaint  contains  a  general  allegation 
of  compliance  with  all  conditions  of  the  policy,  a  denial  of  perform- 
ance of  a  particular  condition,  as  a  rule,  excludes  proof  of  failure  to 
perform  another  condition/^ 

Vm.     QUESTIONS  OF  LAW  AND  FACT.  — A.     Existence   of 
Contract.  —  The  existence  of  a  subsisting  contract  of  insurance  at 


that    the    plaintiff     furnished     to     the 
company  due  proofs  of  loss,  and  he  at- 
tempted   to    prove    such    allegation    by 
ehowing  that  the  plaintiff  presented  in 
time    a    long    list    or    schedule    of    the 
property    destroyed,    and    the    value    of 
each  article,  to  the  agent  of  the  com- 
pany,   which    was    examined     by     him, 
and  returned  without  objection  to   the 
form    or    authentication     thereof,     and 
without  requiring  any  other  or  further 
proofs,    and    at    the     same     time     said 
agent  compelled  the  plaintiff  to  submit 
privately   to   a  full   examination  under 
oath  as  to  the  particulars  of  said  loss, 
and  reduced  the   same  to  writing,  and 
expressed    himself    satisfied     therewith, 
and   carried   the    same   away  and   kept 
it   until    the   trial.      The   learned   coun- 
sel of  the  appellant  contends  that  such 
evidence   being   introduced   to   prove   a 
waiver  of   any  proofs   of  loss,  and   an 
estoppel  of  the   company  to   claim   the 
same    or    to    insist    upon    the    perform- 
ance of  such  condition,  such  waiver  and 
estoppel  should  have  been  pleaded.   We 
do   not  understand  that   such   evidence 
tended    merely    to     prove     a     complete 
waiver    of     any    proofs     of    loss,     but 
rather    to    prove    the    making     of     the 
proofs   of  loss  required   by  the  policy, 
in   such   manner  and  form  as  required 
by  the  company  at  the  time,  as  a  com- 
pHance  with  the  condition   of  the  pol- 
icy in   that   respect,   and  if  it   showed 
any  waiver  it  was  as  to  the  mere  form 
of  the  written  proofs  and  their  authen- 
tication.    The  long  list  of  the  articles 
destroyed    and    showing   the    value     of 
each,  contained  all  the  substance  of  such 
a  list   authenticated   and   made   in   the 
form    required   by   the   policy,   and   the 
personal    examination    of    the    plaintiff 
on  oath  was  provided  for  by  the  policy, 
and   was   required   by  the   company   in 
addition    to    the    proofs     furnished     by 
such  list.     The  question  is  not  so  much 
of   a   waiver   of   this   condition    of   the 
policy  as   of   a    substantial   compliance 
with  such  condition  to  the  satisfaction 


of  the  company.  But  if  this  is  not 
the  true  theory  of  the  legal  effect  of 
such  evidence,  the  plaintiff  could  not 
anticipate  that  the  defendant  would 
deny  the  allegation  of  the  complaint 
that  the  proofs  of  loss  were  furnished. 
In  either  view  the  waiver  or  estoppel 
was  not  required  to  be  pleaded  by  the 
plaintiff.  The  authorities  cited  by  the 
learned  counsel  would  be  applicable  to  ■ 
cases  when  the  cause  of  action  or  de- 
fense depended  mainly  upon  an  es- 
toppel." See  also  Foster  v.  Fidelity 
&  Cas.  Co.,  99  Wis.  447,  75  N.  W.  69, 
40  L.  E.  A.  833. 

[b]  Waiver  Amounting  to  Estop- 
pel.—In  Eosater  v.  Peoria  Life  Assn., 
149  111.  App.  536,  it  appeared  that  the 
insurer  had  waived  strict  compliance 
with  the  requirement  of  the  contract 
by  accepting  the  premium  after  it  was 
due.  There  was  an  allegation  of  full 
compliance  with  all  the  terms  and  con- 
ditions of  the  policy.  It  was  contended 
that  the  evidence  showing  the  waiver 
as  to  time  of  payment  was  inadmis- 
sible under  the  allegation  of  perform- 
ance. The  court  says:  "The  doctrine 
of  waiver  in  this  connection,  is,  in 
substance  and  effect,  that  of  an  estop- 
pel in  pais,  which  at  common  law  need 
not,  although  it  might,  be  pleaded 
specially. ' ' 

73.  West  Eockingham  Mut.  Fire 
Ins.  Co.  V.  Sheets  &  Co.,  26  Gratt.  (67 
Va.)  854,  874;  Levy  v.  Peabody  Ins. 
Co.,  10  W.  Va.  560,  565,  27  Am.  Eep. 
598. 

74.  Franklin  Fire  Ins.  Co.  V.  Flynn, 
98  Pa.  627;  The  State  Ins.  Co.  v.  Todd, 
83  Pa.  272. 

[a]  The  fact  that  a  waiver  of  an 
inventory  is  alleged  to  have  taken 
place  at  a  different  time  than  the  time 
established  by  the  proof,  is  not  mate- 
rial. Fire  Assn.,  etc.  v.  Masterson 
(Tex.   Civ.  App.),  83  S.  W.  49. 

75.  Eyan  v.  Providence  Wash.  Ins. 
Co.,   79  App.  Div.  316,  79  N.  Y.  Supp. 
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the  time  of  the  loss,  when  inferable  from  conflicting  evidence,  is  to 
be  determined  by  the  jury.'^^  Thus  the  question  of  the  delivery  of 
the  policy  to  the  insured,"  the  acceptance  thereof,'^  and  the  date  of 
commencement  of  the  risk,^»  are  to  be  determined  by  the  jury  from 
all  the  circumstances  of  the  case.  Wliether  there  was  a  mistake,*'" 
and  if  so,  whether  it  influenced  the  parties,''^  is  for  the  jury  to  decide. 
But  where  the  evidence  is  either  insufficient,^^  or  undisputed,^^  it  is 
for  the  court  to  determine  whether  the  policy  in  question  was  delivered 
to  the  insured.  .       .  „ 

B.     Termination  of  Contract.  —  The  question  of  termination  ot 


460,   but   if   the   proof   is   not   objected 
to  the  variance  is  waived. 

76.  Ind.— Thompson  v.  Michigan  M. 
L.  Ins.  Co.,  56  Ind.  App.  502,  105  N. 
E  780.  la. — Unterharnscheidt  v.  Mis- 
souri St.  L.  Ins.  Co.,  160  Iowa  223,  138 
N.  W.  459,  45  L.  K.  A.  (N.  S.)  743. 
Ky._National  Council  v.  Thomas,  163 
Ky.  364,  173  S.  W.  813.  Mo.— Nute  v. 
The  Hartford  Fire  Ins.  Co.,  109  Mo. 
App.  585,  83  S.  W.  83.  N.  Y.— Walsh 
V.  Metropolitan  Life  Ins.  Co.,  105  App. 
Div.  186,  93  N.  Y.  Supp.  445.  Pa. 
Long  V.  North  British  &  M.  Ins.  Co.. 
137  Pa.  335,  20  Atl.  1014,  21  Am.  St. 
Eep.  879.  Utah. — Rouleau  v.  Conti- 
nental  Life   Ins.   Co.,   144    Pae.    1096. 

[al  Pajonent  of  Premiiun. — Mutual 
L.  Ins.  Co.  V.  Allen,  212  111.  134,  72 
N.  E.  200. 

[b]  Where  a  life  insurance  company 
seeks  to  rebut  its  receipt  for  an  an- 
nual premium  on  the  ground  of  a  mis- 
take of  fact,  but  fails  to  account  for 
the  failure  to  discover  the  alleged  mis- 
take for  three  years,  such  rebuttal  pre- 
sents a  disputed  issue  of  fact  to  be 
determined  by  the  jury.  Fidelity  Mut. 
Life  Ins.  Co.  v.  Click,  93  Ark.  162,  124 
S.  W.   764. 

[c]  Want  of  Consideration.— West- 
ern Mass.  Ins.  Co.  v.  Duffy,  2  Kan. 
347. 

[d]  Identity  of  Policy.— Whether  or 
note  the  policy  appearing  in  the  rec- 
ord is  the  one  actually  issued  by  the 
defendant  is  an  issue  of  fact  to  be 
submitted  to  the  jury.  International 
Order  v.  Denman  (Tex.  Civ.  App.),  160 
S.  W.  980. 

[e]  Where  the  plaintiff  does  not 
produce  a  policy,  the  existence  of 
which  is  denied  by  the  defendant,  and 
the  evidence  for  the  plaintiff,  though 
contradicted  tends  to  show  that  plain- 
tiff had  a  policy,  the  case  must  be  sub- 
mitted to  the  jury.  Comerer  r.  Patrons' 
Mut.  Fire  Ins.  Co.,  53  Pa.  Super.  516. 
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77.  U.  S. — Metropolitan  Life  Ins. 
Co.  V.  Williamson,  174  Fed.  116,  98  C. 
C.  A.  90.  Ark.— Gray  f.  Blackwood, 
165  S.  W.  9.5S;  Dupriest  V.  American 
Cent.  Life  lus.  Co.,  97  Ark.  229,  133 
S  W.  826.  N.  y. — Yousey  v.  Queen 
Ins.  Co.,  148  N.  Y.  Supp.  125.  N.  C. 
Powell  V.  North  State  Mut.  Life  Ins. 
Co.,  153  N.  C.  124,  69  S.  E.  12.  S.  C. 
Cauthen  v.  Hartford  L.  Ins.  Co.,  80  S. 
C.  264,  61  S.  E.  428. 

[a]  Whether  there  was  an  absolute 
delivery  of  the  policy  to  take  effect 
at  once  or  a  conditional  delivery  with 
the  understanding  that  the  policy  was 
not  to  go  into  effect  until  the  pre- 
mium had  been  paid  by  the  wages 
earned  by  insured,  is  a  question  of 
fact  to  be  submitted  to  the  jury  with 
adequate  instructions.  Snyder  v. 
Xederland  Life  Ins.  Co.,  202  Pa.  161, 
51  Atl.  744. 

[b]  Want  of  Manual  Delivery. 
Thompson  r.  Michigan  Mut.  Life  Ins. 
Co.,   56   Ind.   App.   502,   105   N.   E.   780. 

78.  Where  the  evidence  shows  that 
the  insured  was  permitted  to  take  the 
]iolicy  for  the  purpose  of  examining 
it  and  determining,  after  such  examina- 
tion whether  he  would  accept  it,  the 
question  of  acceptance  is  for  the  jury. 
Equitable  Life  Assur.  Soc.  f.  Mueller, 
99  111.  App.  460. 

79.  Sanborn  r.  Fireman's  Ins.  Co., 
16  Gray  (Mass.)  448,  77  Am.  Dec.  419; 
Duff  r.  Fire  Assn.  of  Philadelphia,  129 
Mo.   460,   30    S.   W.    1034. 

80.  Continental  Ins.  Co.  v.  Randolph, 
3  Ky.  L.  Rep.  188,  in  reducing  con- 
tract to  writing.  See  generally  the 
title  "Mistake." 

81.  Dodd  r.  Gloucester  Mut.  Fish- 
ing Ins.  Co.,  127  Mass.  151. 

82.  Gilmore  v.  Modern  Brotherhood, 
186   Mo.   App.  445,   171   S.   W.   629. 

83.  b  'Brien  v.  Brotherhood  of 
American  Y'eoman  (Mich.),  150  N.  W. 
130. 
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the  risk  prior  to  the  time  of  the  loss  is  ordinarily  for  the  jury.^* 
Upon  a  eonfiict  in  the  evidence  as  to  whether  the  contract  of  insurance 
had  been  cancelled  prior  to  the  loss,^^  or  abandoned,^*^  the  question  is 
one  of  fact  for  the  jury. 

C.  CoNSTEucTiON  OP  CONTRACT.  —  The  coustruction  of  the  contract 
of  insurance,  however,  is  for  the  court,^^  and  where  the  sole  issue  is 
the  proper  interpretation  of  the  policy,  there  is  nothing  to  go  to  the 


84.  Fletcher  v.  St.  Louis  Marine  Ins. 
Co.,   18   Mo.   193. 

[a]  The  question  whether  a  cargo 
was  substantially  discharged  in  a  cer- 
tain port  under  a  policy  insuring  a 
vessel  to  her  port  of  discharge  is  for 
the  jury.  Upton  v.  The  Salem  Com. 
Ins.  Co.,  8  Met.   (Mass.)   605. 

85.  Cal. — Eankin  v,  Amazon  Ins. 
Co.,  89  Cal.  203,  26  Pae.  872,  23  Am, 
St.  Eep.  460.  Mass. — Baxter  v.  Massa- 
soit  Ins.  Co.,  13  Allen  320.  Mich. 
O'Neill  V.  Northern  Assur.  Co.  of  Lon- 
don, 145  Mich.  516,  108  N.  W.  996. 
N.  Y. — American  Cent.  Ins.  Co.  v. 
Hagerty,  36  N.  Y.  Supp.  558.  Utah. 
Eouleau  v.  Continental  Life  Ins.  Co., 
144  Pac.  1096.  Vt.— McCloskey  v. 
Springfield  F.  &  M.  Ins.  Co.,  76  Vt. 
151,  56  Atl.  662.  Wash.— Naslund  v. 
Svea  Ins.  Co.,  64  Wash.  520,  117  Pac. 
264. 

[a]  The  question  whether  an  insur- 
ance company  was  authorized  to  can- 
cel policies  issued  by  other  insurance 
companies  should  go  to  the  jury,  and 
it  is  error  to  charge  that  the  returning 
of  the  policies  constitutes  a  cancella- 
tion. Merchants'  Fire  Ins.  Co.  v.  Mc- 
Adams,  88  Ark.  550,  115  S.  W.  175. 

[b]  The  question  whether  or  not  the 
insured  was  in  such  a  mental  condi- 
tion as  to  be  incapable  of  agreeing  to 
a  cancellation  of  the  insurance  policy 
is  a  question  of  fact  to  be  decided  by 
the  jury.  Jones  V.  New  York  L.  Ins. 
Co.,  32  Okla.  339,  122  Pac.  702. 

[c]  What  is  reasonable  time  with- 
in which  an  insurance  company  should 
elect  to  cancel  a  policy  for  breach  of 
warranty  is  for  the  jury  to  decide. 
United  States  H.  &  Ace.  Ins.  Co.  v. 
Clark,  41  Ind.  App.  345,  83   N.  E.  760. 

[d]  Whether  the  insured  was  ex- 
pelled from  a  beneficial  society  for 
failure  to  pay  dues  and  assessments  is 
a  question  of  fact  for  the  jury.  la. 
Finerty  v.  Supreme  Council  C.  K.  A., 
84  N.  W.  990.  Md.— Logan  Tribe  I.  O. 
E.  M.  V.  Schwartz,  19  Md.  565.  Minn. 
Kulberg  v.  National  Council  K.  L.  S., 


124  Minn.  437,  145  N.  W.  120;  Sauer- 
wein  V.  Grand  Lodge  O.  S.  H.,  121 
Minn.  229,  141  N.  W.  174.  Mo.— Han 
num  V.  Waddill.  135  Mo.  153,  36  S.  W 
616.  N.  Y.— Keeler  v.  New  York  St 
Mut.  Ben.  Assn.,  20  N.  Y.  Supp.  935 
Tex.— Grand  Lodge  F.  &  A.  M.  v.  Dil 
lard  (Tex.  Civ.  App.),  162  S.  W.  1173 
Wis. — Jackson  v.  Northwestern  Mut 
E.  Assn.,  78  Wis.  463,  47  N.  W.  733. 

[e]  But  whether  the  suspension  was 
proper  is  a  matter  of  law  for  the  court, 
upon  the  fact^  found,  and  not  a  mat- 
ter for  the  jury.  Sovereign  Camp  W. 
W.  r.  Wagnon  (Tex.  Civ.  App.),  164 
S.  W.  1082. 

86.  111. — Jones  v.  Supreme  Lodge 
Knights  of  Honor,  140  111.  App.  227. 
Ky. — National  Council  v.  Thomas,  163 
Ky.  364,  173  S.  W.  813.  Neb.— Haas 
V.  Mut.  Life  Ins.  Co.,  90  Neb.  808,  134 
N.   W.  937,   Ann.   Cas.   1913B,   919. 

[a]  Whether  the  insured  in  his  life- 
time voluntarily  resigned  from  the  or- 
der is  a  question  of  fact  to  be  sub- 
mitted to  the  jury.  Keily  v.  Knights 
of  Father  Matthew,  179  Mo.  App.  608, 
162    S.   W.   682. 

[b]  The  question  whether  the  in- 
sured voluntarily  allowed  the  policy  to 
lapse  or  whether  that  result  was  ac- 
complished by  the  wrongful  act  of  the 
insurer  is  a  question  of  fact  properly 
submitted  to  the  jury.  Balliet  V.  Metro- 
politan, etc.  Co.,  i25'App.  Div.  705,  110 
X.  Y.  Supp.  77. 

87.  Ark. — Industrial  Mut.  Indem. 
Co.  V.  Hawkins,  94  Ark.  417,  127  S.  W. 
457,  29  L.  E.  A.  (N.  S.)  635.  Colo. 
Preferred  Ace.  Ins.  Co.  v.  Fielding,  35 
Colo.  19,  83  Pac.  1013.  111.— Morgan 
V.  Bloomington  Mut.  Life  Ben.  Assn., 
32  111.  App.  79.  Ind.— Grand  Lodge 
A.  O.  U.  W.  v.  Hall,  31  Ind.  App.  107, 
67  N.  E.  272.  Md. — Williams  v.  New 
York  Life  Ins.  Co.,  122  Md.  141,  89 
Atl.  97.  Mich. — Lapeer  County  Farmer 
Mut.  Fire  Ins.  Assn.  v.  Doyle,  30  Mich. 
159.  Mo.— Loesch  v.  Union  Cas.  &  Sur. 
Co.,  176  Mo.  654,  75  S.  W.  621;  St. 
Louis  Gas  Light  Co.  v.  American  Fire 
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jury,^^  unless  the  language  of  the  policy  is  ambiguous  and  requires 
evidence  to  explain  it.^® 

D.     Agency.  —  Whether  a  particular  person  was  the  agent®"  of  the 


Ins.  Co.,  33  Mo.  App.  348.  N.  Y. 
Northrup  v.  Porter,  17  App.  Div.  80, 
44  N.  Y.  Supp.  814.  Pa.— Rose  v.  Com- 
mercial Mut.  Ace.  Co.,  12  Pa.  Super. 
394.  Tex. — National  Surety  Co.  f.  Sil- 
berberg  Bros.  (Tex.  Civ.  App.),  176  S. 
W.  97.  Wash.— Dubcich  v.  Grand  Lodge 
A.  O.  U.  W.,  33  Wash.  651,  74  Pac. 
832. 

[a]  What  is  meant  by  the  term 
"vacant  or  unoccupied"  as  used  in  a 
policy,  is  a  question  of  law  for  the 
determination  by  the  court.  Schuer- 
mann  v.  Dwelling  House  Ins.  Co.,  161 
111.  437,  43  N.  E.  1093,  52  Am.  St. 
Rep.   377. 

[b]  But  the  question  whether  a 
building  was  at  the  time  of  the  loss 
"vacant  and  unoccupied"  within  the 
meaning  of  the  policy,  is  a  question 
of  fact  for  the  jury.  Schuermann  v. 
Dwelling  House  Ins.  Co.,  161  111.  437, 
43  N.  E.  1093,  .'52  Am.  St.  Rep.  377; 
Rockford  Ins.  Co.  v.  Storig,  137  111. 
646,  24  N.  E.  674;  Phoenix  Ins.  Co. 
V.  Tucker,  92  111.  64,  34  Am.  Rep. 
106. 

[c]  Whether  the  act  of  a  master  of 
a  steamboat  in  using  turpentine  for  the 
furnace  constitutes  willful  misconduct 
within  the  meaning  of  a  policy  of 
marine  insurance  "the  law,  and  not  the 
jury,  must  decide.  If  the  law  declares 
those  acts  such  misconduct  as  endan- 
gers the  safety  of  the  boat,  then  the 
opinion  of  the  jury  is  not  needed,  and 
must  go  for  nothing."  Citizens'  Ins. 
Co.  r.  Marsh.  41   Pa.  386. 

[d]  A  definition  of  the  term  "leg" 
used  in  an  accident  insurance  policy 
should  be  given  by  the  court  and  the 
parties  are  not  permitted  to  introduce 
evidence  to  define  such  word.  Rogers 
V.  Modern  Brotherhood,  131  Mo.  App. 
353,  111  S.  W.  518. 

88.  III. — Firemen's  Fund  Ins.  Co.  v. 
The  Western  Ref.  Co.,  162  111.  322,  44 
N.  E.  746.  Md.— Mutual  Life  Ins.  Co. 
r.  Murray,  111  Md.  600,  75  Atl.  34S. 
Mich.  — Wolverine  Lumber  Co.  v.  Phoe- 
nix Ins.  Co.,  145  Mich.  558,  108  N.  W. 
1088.  Mo.— Woods  V.  Atlantic  Mut. 
Ins.  Co.,  50  Mo.  112;  Tesson  v.  The  At- 
lantic Mut.  Ins.  Co.,  40  Mo.  33,  93 
Am.  Dec.  293.  N.  Y.— Huntley  v. 
Providence    Wash.    Ins.    Co.,    77     App. 
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Div.  196,  79  N.  Y.  Supp.  35.  Pa. 
Baranowski  v.  Baltimore  Mut.  Aid 
Soc,  3  Pa.  Super.  367.  Wash.— Fer 
guson  V.  Lumbermen's  Ins.  Co.,  45 
Wash.  209,  88  Pac.  128.  Wis.— Homa 
Mut.  Ins.  Co.  f.  Boe,  71  Wis.  33,  36 
N.  W.  594. 

89.  Kenyon  v.  Knights  Templar  & 
M.  M.  Aid  Assn.,  122  N.  Y.  247,  25 
N.  E.  299. 

[a]  The  words  "actual  cash  value" 
of  the  insured  property  cannot  be  un- 
derstood to  mean  the  "market  value" 
of  the  property,  but  the  ascertainment 
of  the  value  contemplated  by  the  terms 
of  the  policy  must  be  left  to  the  jury. 
Yost  r.  Anchor  Fire  Ins.  Co.,  38  Pa. 
Super.  594. 

[bl  Special  Usage  Controlling. 
Where  the  meaning  of  words  used  in 
the  policy  is  controlled  by  some  spe- 
cial usage,  the  determination  of  the 
meaning  of  such  words  as  contemplated 
by  the  parties  to  the  contract  of  in- 
surance is  to  be  left  to  the  jury. 
Phillips  r.  Insurance  Co.,  19  Fed.  Cas. 
No.  11,102;  Calbreath  v.  Gracy,  1  Wash. 
C.  C.  219,  4  Fed.  Cas.  No.  2,296;  Macy 
r.  Whaling  Ins.  Co.,  9  Mete.  (Mass,) 
354. 

90.  Ala. — Robinson  v.  Aetna  Ins. 
Co.,  128  Ala.  477,  30  So.  665.  Conn. 
Hough  V.  Citv  Fire  Ins.  Co.,  29  Conn. 
10,  76  Am.  Dec.  581.  111.— Firemen 's 
Ins.  Co.  r.  Horton,  170  111.  258,  48 
N.  E.  955;  Lumerbmen's  Mut.  Ins.  Co.  v. 
Bell,  166  HI.  400,  45  N.  E.  130,  57  Am.  St. 
Rep.  140;  Lycoming  Fire  Ins.  Co.  f.  Ward, 
90  111.  545;  Insurance  Co.  f.  Manches- 
ter Fire  Assur.  Co.,  77  111.  App.  673. 
Ky.— Illinois  Life  Ins.  Co.  v.  Wortham, 
119  S.  W.  802;  Fireman's  Fund  Ins. 
Co.  V.  Kellev,  116  S.  W.  790;  Gragg 
r.  Home  In's.  Co.,  139  Ky.  472,  107 
S  W  3^1.  Md. — American  F.  Ins.  Co. 
r"  Brooks,  83  Md.  22.  34  Atl.  373.  Mo. 
Edwards  v.  Sun  Ins.  Co.,  101  Mo.  App. 
45  73  S.  W.  886;  Bolan  v.  Fire  Assn. 
of'  Phila.,  58  Mo.  App.  225.  N.  Y. 
Lewis  r.  Guardian  Fire  &  L.  Assur.  Co., 
93  App.  Div.  157,  87  N.  Y.  Supp.  525. 
Ore.- Hardwick  v.  State  Ins.  Co.,  20 
Ore.  547,  26  Pac.  840.  Pa.— Commer- 
cial Union  Assur.  Co.  v.  Elliott,  13  Atl. 
970  S.  C. — Cave  v.  Home  Ins.  Co.,  57 
S.  C.  347,  35  S.  E.  577.     Vt.-Frost  v. 
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defendant  insurance  company,  and  the  extent  of  his  authority,®^ 
as  whether  he  had  authority  to  receive  payment  of  premiums,''^  to 
refuse  to  receive  such  payment,®^  to  extend  the  time  for  payment,^* 
to  waive  proofs  of  loss,^^  or  a  breach  of  the  condition  of  the  policyj^*^ 
are  questions  to  be  submitted  to  the  decision  of  the  jury  under  proper 
instructions  of  the  court,  where  the  evidence  is  conflicting.  But  in 
the  absence  of  sufficient  evidence,  from  which  the  inference  can  fairly 
arise  that  a  person  was  the  agent  of  the  defendant,  it  is  error  to 
submit  the  question  of  agency  to  the  jury.^^ 

E.  Performance  op  Conditions  of  Policy.  —  The  question  whether 
the  insured  complied  with  the  terms  and  conditions  of  the  policy  is 
properly  left  to  the  jury  upon  conflicting  evidence.^^  But  where  the 
proof  in  regard  to  compliance  with  the  conditions  of  the  policy  is 
uncontradicted,  it  is  for  the  court  to  determine  whether  the  insured 


North  Britisli  &  M.  Ins.  Co.,  77  Vt. 
407,  60  Atl.  803.  Wash.— Staats  v. 
Pioneer  Ins.  Assn.,  55  Wash.  51,  104 
Pac.  185. 

See  generally  the  title  "Principal 
and  Agent." 

[a]  The  existence  and  extent  of  the 
power  and  authority  of  an  agent  of 
an  insurance  company  are  to  be  de- 
termined by  the  jury  from  the  facts 
of  the  case.  Coles  v.  Jefferson  Ins. 
Co.,  41  W..  Va.  261,  23  S.  E.   732. 

[b]  Special  Agent.  —  Where  the 
authority  of  an  agent  is  limited,  the 
question  whether  the  insured  had  notice 
of  such  limitation  is  a  question  of  fact 
for  the  jury.  Hardwick  v.  State  Ins. 
Co.,  20  Ore.  547,  26  Pac.  840. 

91.  Milwaukee  Mech.  Ins.  Co.  v. 
Schallman,  188  111.  213,  59  N.  E.  12; 
O'Neill  V.  Northern  Assur.  Co.  of  Lon- 
don, 145  Mich.  516,  108  N.  W.  996. 
See  generally  the  title  "Principal  and 
Agent." 

92.  Stubblefield  v.  Planters'  Fire 
Ins.  Co.,  105  Ark.  697,  150  S.  W.  120; 
Newark  Fire  Ins.  Co.  v.  Sammons,  110 
111.   166, 

93.  Supreme  Lodge  K.  of  P.  v.  'Con- 
nelly, 185  Ala.  301,  64  So.   362. 

94.  United  States  Life  Ins.  Co.  v. 
Lesser,  126  Ala.  568,  28  So.  646;  Shel- 
don V.  Connecticut  Mut.  Life  Ins.  Co., 
25  Conn.  207,  65  Am.  Dec.  565. 

95.  Jennings  v.  Metropolitan  Life 
Ins.  Co.,  148  Mass.  61,  18  N.  E.  601; 
Lycoming  County  Mut.  Ins.  Co.  V. 
Schollenberger,  44  Pa.  259. 

[a]  Whether  the  local  agent  of  an 
insurance  company,  through  whom  the 
insurance  was  effected,  acted,  and  was 
considered  by  the  insured,  as  the 
authorized  agent  of  the  company  in  all 


matters  pertaining  to  the  loss,  is  a 
question  of  fact.  Frost  v.  North  British 
Ins.    Co.,   77   Vt.   407,   60   Atl.   803. 

96.  Robinson  v.  Aetna  Ins.  Co.,  128 
Ala.  477,  30  So.  665;  Crawford's 
Admr.  v.  Travelers'  Ins.  Co.,  124  Ky. 
733,  99  S.  W.  963,  124  Am.  St.  Rep. 
525;  Standard  Ins.  Co.  v.  Holloway,  24 
Ky.  L.  Rep.  1856,  72  S.  W.  796. 

97.  Security  Ins.  Co.  v.  Mette,  27 
111.  App.  324;  Rahr  v.  Manchester  Fire 
Assur.  Co.,  93  Wis.  355,  67  N.  W.  725. 

98.  Ky.— St.  Paul  Fire  &  Marine 
Ins.  Co.  V.  Kendle,  163  Ky.  146,  173 
S.  W.  373.  Okla. — National  Union  v. 
Kelley,  42  Okla.  98,  140  Pac.  1157.  Pa. 
Rosenberg  v.  Fireman's  Fund  Ins.  Co., 
209  Pa.  336,  58  Atl.  671.  S.  C— Frier- 
son  V.  United  States  €as.  Co.,  100  S.  C. 
162,  84  S.  E.  535.  Tex.— Georgia  Home 
Ins,  Co,  V.  Jacobs,  56  Tex.  366, 

[a]  Suitable  Watch.— Where  a  pol- 
icy of  fire  insurance  contains  a  war- 
ranty that  a  "suitable  watch"  be  kept 
on  the  premises,  the  question  of  com- 
pliance with  such  warranty  within  the 
meaning  of  the  policy  is  for  the  jury. 
Pereival  v.  Maine  M.  M.  Ins.  Co.,  33 
Me.  242. 

[b]  Making  Inventory  of  Insured 
Stock, — Allen  v.  Milwaukee  Mech.  Ins. 
Co.,  106  Mich.  204,  64  N.  W.  15;  Hart- 
ford Fire  Ins.  Co.  v.  Walker  (Tex.  Civ. 
App.),  153  S.  W.  398;  Queen  City  Ins, 
Co.  V.  Long  (Tex.  Civ.  App.),  132  S. 
W.   82. 

[c]  Keeping  Set  of  Books  in  an 
Iron  Safe.  — Capital  Fire  Ins.  Co.  v. 
Kaufman,  91  Ark.  310,  121  S.  W.  289; 
Yates  r.  Thomason,  83  Ark,  126,  102 
S.  W.  1112;  Queen  Ins.  Co.  v.  Cooper 
Co.,  81  Ark.  160,  98  S.  W.  694. 
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complied  with  such  eonditions.^^  The  seaworthiness  of  a  vessel  in  an 
action  on  a  marine  insurance  policy  is  to  be  determined  by  the  jury 
from  all  the  evidence  in  the  case.^  So  whether  or  not  an  insured 
vessel  deviated  from  its  course,  within  the  meaning  of  the  term 
"deviation"  as  used  in  connection  Avith  marine  insurance,  is  ordinarily 
for  the  jury  to  determine.^''  The  adequacy  of  the  means  employed 
by  the  insured  for  the  purpose  of  complying  with  a  condition  of  the 
policy  is  ordinarily  a  question  of  fact  for  the  jury.^  While  the 
determination  of  what  within  the  terms  of  the  policy  constitutes 
sufficient  notice  and  proof  of  loss  is  in  the  province  of  the  court,' 
it  is  for  the  jury  to  say  whether,*  under  all  the  circumstances  of  the 


99.  Ind. — Baker  v.  German  Fire  Ins. 
Co.,  124  Ind.  490,  24  N.  E.  1041.  Mass. 
Kimball  v.  Howard  Fire  Ins.'  Co.,  8 
Gray  33.  Mich.— Cronin  v.  Fire  Assn., 
127  Mich.  612,  86  N.  W.  1028.  Pa. 
Robson  V.  Pennsylvania  Mut.  Live 
Stock  Ins.  Co.,  57  Pa.  Super.  491. 

1.  U.  S.— Nome  Beach  Trans.  Co.  v. 
Munich  Assur.  Co.,  123  Fed.  820.  La. 
Trimble's  Syndics  v.  New  Orleans  Ins. 
Co.,  3  Mart.  (O.  S.)  394.  Mass. 
Chase  v.  Eagle  Ins.  Co.,  5  Pick.  d1. 
Mo.— Gartside  v.  Orphans'  Ben.  Ins. 
Co.,  62  Mo  322;  Paddock-Hawley  Iron 
Co.  V.  Providence-Wash.  Ins.  Co.,  118 
Mo.  App.  85,  93  S.  W.  358.  N.  Y. 
Thebaud  v.  Great  Western  Ins.  Co.,  15o 
N.  Y.  516,  50  N.  E.  284;  Palmer  v. 
Great  Western  Ins.  Co.,  116  N.  Y.  599, 
28  N.  E.  5;  Starbuck  v.  Phenix  Ins. 
Co.,  19  App.  Div.  139,  45  N.  Y.  Supp_. 
995;  Voisin  v.  Providence,  etc.  Co.,  6.5 
N.  Y.  Supp.  333;  Walsh  v.  Washington 
Marine  Ins.  Co.,  32  N.  Y.  Supp.  427. 
Ohio. — Old  Dominion  Ins.  Co.  v.  Frank, 
7  Ohio  Dec.   (Reprint)  302. 

[a]  The  presumption  of  law  is  that 
a  vessel  is  seaworthy.  Whether  the 
evidence  removes  that  presumption  is 
for  the  jury  and  not  for  the  court. 
Field  V.  ins.  Co.  of  North  America,  3 
Md.  244. 

[b]  But  "where  the  evidence  is 
■without  dispute  that  the  voyage  is  of 
a  character  for  which  the  vessel  is  not 
fitted,  and  that  no  substantial  precau- 
tions whatever  have  been  taken  to  pro- 
vide for  perils  which  must  necessarily 
be  encountered,  there  seems  to  be  no 
question  for  the  jury  because  there  has 
been  no  compliance  with  the  law  and 
the  jury  have  no  power  to  find  con- 
trary to  the  evidence."  Thebaud  v. 
Phoenix  Ins.  Co.,  52  Hun  495,  5  N.  Y. 
Supp.    619. 

la.     La,— Mellon  v.  Louisiana  St.  Ins. 


Co.,  6  Mart.  (N.  S.)  424.  Mass.— Per- 
kins V.  Augusta  Ins.  Co.,  76  Mass.  312, 
71  Am.  Dec.  654;  Reynolds  v.  Ocean 
Ins.  Co.,  39  Mass.  191;  Smith  v.  New- 
buryport,  etc.  Co.,  4  Mass.  668.  N.  Y. 
Murray  f.  Great  Western  Ins.  Co.,  72 
Hun  282,  25  N.  Y.  Supp.  414. 

[a]  Whether  a  departure  of  the  ves- 
sel amounts  to  a  deviation  must  be  de- 
termined by  the  motives,  consequences 
and  circumstances  of  the  act,  and 
naturally  is  a  question  of  fact.  The- 
baud V.  Great  Western  Ins.  Co.,  155 
N.  Y.  516,  50  N.  E.  284. 

2.  Cal.— Sierra  M.  S.  &  M.  Co.  v. 
Hartford  Fire  Ins.  Co.,  76  Cal.  235,  18 
Pac.  267.  Mo.— Clarkston  v.  Metro- 
])olitan  Life  Ins.  Co.  (Mo.  App.),  176 
S.  W.  437.  Neb.— O'Donnell  v.  Eidgley 
Protective  Assn.,  153  N.  W.  547. 

3.  Ind. — Insurance  Co.  of  North 
America  v.  Brim,  111  Ind.  281,  12  N. 
E.  315.  Mich.— Cook  v.  Standard  L. 
&  Ace.  Ins.  Co.,  84  Mich.  12,  47  N.  W. 
568.  Mont. — Da  Rin  v.  Casualty  Co. 
of  A.,  41  Mont.  175,  108  Pac.  649,  137 
Am.  St.  Rep.  709,  27  L.  E.  A.  (N.  S.) 
1164.  Pa. — Elgin  Butter  Co.  v.  Home 
Ins.  Co.,  20  Pa.  Super.  320. 

[a]  But  it  "ordinarily  will  be  for 
the  jury,  looking  at  the  proof  actually 
furnished,  to  say  whether  it  was  such 
as  reasonably  should  have  satisfied" 
the  insurer.  Traiser  c.  Commercial 
Travelers'  E.  Ace.  Assn.,  202  Mass. 
292,   88    N.   E.   901. 

4.  U.  S. — Nax  r.  Travelers' Ins.  Co., 
130  Fed.  985.  Ind.— Insurance  Co.  of 
X.  A.  V.  Brim,  111  Ind.  281,  12  N.  E. 
315.  Mass. — Constantino  f.  Massachu- 
setts Ace.  Co.,  221  Mass.  464,  109  N.  E. 
447.  Mo.— McFarland  v.  United  States 
Mut.  Ace.  Assn.,  124  Mo.  204,  27  S. 
W.  436;  Clarkston  v.  Metropolitan  Life 
Tr.s.  Co.  (Mo.  App.),  176  S.  W.  437. 
Neb. — O'Donnell  v.  Eidgley  Protective 
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ease,  such  notice,  or  proof  of  loss  was  furnished  to  the  defendant  = 
Whether  the  notice  and  proof  were  given  within  the  time  stipulated 
m  the  pohcy  is  a  question  of  fact  for  the  jury,«  unless  the  evidence  on 
the  question  of  due  diligence  in  giving  notice  is  undisputed,^  or  the 
delay  is  so  great  as  to  justify  the  court  in  ruling  that  the  notice  was 
not  given  m  due  time  pursuant  to  the    stipulation    in    the    policy « 


Assn.,  153  N.  W.  547.  S.  C— Frierson 
V.  United  States  Gas.  Co.,  100  S.  C. 
162,  84  S.  E.  535. 

[a]  Upon  a  conflict  of  evidence  as 
to  whether  or  not  a  notice  claimed  to 
have  been  mailed  by  the  insured  was 
received  by  the  insurance  company,  the 
question  is  to  be  referred  to  and  to 
be  decided  by  the  jury.  Brown  v.  Fra- 
ternal Ace.  Assn.,  18  Utah  265,  55  Pac. 
63. 

5.  Ind.— Western  Assur.  Co.  v.  Stude- 
baker  Bros.  Mfg.  Co.,  124  Ind.  176,  23 
N.  E.  1138.  Mass.— Noyes  v.  Commer- 
cial Travelers'  E.  Ace.  Assn.,  190  Mass. 
171,  76  N.  E.  665.  Mc— Eoberts  v.  In- 
surance Co.,  94  Mo.  App.  142,  72  S.  W. 
144;  Dautel  v.  Pennsylvania  Fire  Ins. 
Co.,  65  Mo.  App.  44;  Porter  v.  German 
Am.  Ins.  Co.,  62  Mo.  App.  520.  Neb. 
Williams  v.  Western  T.  Ace.  Assn.,  97 
Neb.  352,  149  N.  W.  822.  Tex.— Fidel- 
ity Phenix  Fire  Ins.  Co.  v.  Sadau  (Tex. 
Civ.  App.),  178  S.  W.  559. 

6.  U.  S. — Nax  V.  Travelers'  Ins. 
Co.,  130  Fed.  985.  Ga.— Columbian  N. 
L.  Ins.  Co.  V.  Miller,  140  Ga.  346,  78 
S.  E.  1075,  Ann.  Cas.  1914D,  408;  Na- 
tional Life  Ins.  Co.  v.  Bean,  15  Ga. 
App.  661,  84  S.  E.  152.  Ill.-Fidelity 
&  Cas.  Co.  V.  Weise,  80  111.  App.  499. 
Ind.— Aetna  L.  Ins.  Co.  v.  Fitzgerald, 
165  Ind.  317,  75  N.  E.  262,  112  Am. 
St.  Rep.  232,  1  L.  E.  A.  (N.  S.)  422. 
la, — Lyon  v.  The  Eailway  Passenger 
Assur.  Co.,  46  Iowa  631.  Ky.— Aetna 
Life  Ins.  Co.  v.  Bethel,  140  Ky.  609, 
131  S.  W.  523.  Md.— Providence  Life 
Ins.  Co.  V.  Martin,  32  Md.  310.  Mass. 
Everson  v.  General  Aec.  F.  &  L.  Assur. 
Corp.,  etc.  Scotland,  202  Mass.  169,  88 
N.  E.  658;  Bowditct  Mut.  Fire  Ins.  Co. 
V.  Winslow,  8  Gray  38.  Minn.— Fletch- 
er V.  German-American  Ins.  Co.,  79 
Minn.  337,  82  N.  W.  647.  Miss.-Swan 
r.  Liverpool,  London  &  Globe  Ins.  Co., 
52  Miss.  704.  Mc— McFarland  v. 
United  States  Mut.  Ace.  Assn.,  124 
Mo.  204,  27  S.  W.  436.  Neb.— Wood- 
men Ace.  Assn.  v.  Pratt,  62  Neb.  673, 
87  N.  W.  546,  89  Am.  St.  Rep.  777, 
55  L.  R.  A.  291.  Ohio.— American  Ace. 
Co.  V.  Card,  13  Ohio  C.  C.  154;  Manu- 


facturers' Ace.  Indem.  Co.  v.  Fletcher, 
5  Ohio  C.  C.  633.  Pa.— People's  Aec. 
Assn.  V.  Smith,  126  Pa.  317,  17  Atl. 
605,  12  Am.  St.  Rep.  870.  Tenn.— In- 
surance Co.  V.  Norment,  91  Tenn.  1,  18 
S.  W.  395.  Vt.— Donahue  v.  Windsor 
County  Fire  Ins.  Co.,  56  Vt.  374. 

[a]  Immediate  Notice.— Whether  the 
diligence  of  the  insured  in  informing 
the  insurance  company  of  the  accident 
meets  the  requirement  of  the  policy  to 
give  immediate  notice  is  to  be  decided 
by  the  jury  from  all  the  circumstances 
of  the  ease.  Lyon  v.  Railway  Passen- 
ger Assur.  Co.,  46  Iowa  631. 

[b]  Under  a  policy  providing  that 
in  ease  of  loss  notice  shall  be  "forth- 
with" given  by  the  insured  to  the  in- 
surance company,  it  is  for  the  jury  to 
decide,  whether  proof  of  loss  rendered 
two  months  after  the  loss  was  "forth- 
with" rendered.  Harnden  v.  Mil- 
waukee Mech.  Ins.  Co.,  164  Mass.  382, 
41  N.  E.  658,  49  Am.  St.  Rep.  467. 

[e]  The  question  of  the  sufficiency 
of  the  excuse  offered  by  the  insured 
for  the  delay  in  giving  notice  and  "the 
diligence  of  the  beneficiary  in  giving, 
the  notice  after  the  removal  of  the 
disability  are  generally  questions  of 
fact  to  be  determined  by  the  jury,  ac- 
cording to  the  nature  and  circum- 
stances of  each  individual  case."  North 
American  Ace.  Co.  v.  Watson,  6  Ga. 
App.  193,  64  S.  E.  693. 

7.  111. — The  Knickerbocker  Ins.  Co. 
r.  Gould,  80  111.  388.  Ky.— Dixon  v. 
German  Ins.  Co.,  11  Ky.  L.  Eep.  1001. 
Mc— McFarland  v.  United  States  Mut. 
Aec.  Assn.,  124  Mo.  204,  27  S.  W.  436. 
Wis.— Foster  v.  Fidelitv  &  Cas.  Co.,  99 
AVis.  447,  75  N.  W.  69,  40  L.  R.  A. 
833. 

8.  Metropolitan  L.  Ins.  Co.  v. 
Frankel,  58  Ind.  App.  115,  103  N.  E. 
501;  Hughes  v.  Central  Aec.  Ins.  Co., 
222  Pa.  462,   71  Atl.  923. 

[a]  Where  the  insured  lived  seven- 
ty-two days  after  an  accidental  injury, 
during  which  time,  he  was  in  full  pos- 
session of  his  faculties,  his  failure  to 
give  notice  of  the  accident  before  his 
death  without  any  excuse  being  shown 
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Whether  the  failure  to  arbitrate  pursuant  to  the  terms  of  the  policy 
was  due  to  the  fault  of  the  insured  is  a  question  of  fact  for  the  jury." 
F.  Forfeiture  and  Waiver.  —  Whether  a  given  state  of  facts 
works  a  forfeiture  under  the  terms  of  the  policy  sued  upon  is  a  ques- 
tion of  law  for  the  decision  of  the  court,"  but  if  the  facts  are  in 
issue  the  matter  must  be  submitted  to  the  jury."  So  also  the  court 
must  determine  what  facts  will  constitute  a  waiver,"  and  where  the 
evidence  is  wholly  insufficient  to  show  a  waiver,^^  ^j.  jg  uncontra- 
dicted,^* the  court  should  not  submit  the  question  of  waiver  to  the 
jury.  But  ordinarily  a  waiver  to  be  implied  from  the  conduct  of  the 
parties  involves  issues  of  fact  to  be  decided  by  the  jury.^^  Th^s  the 
matter  must  be  submitted  to  the  jury  when  there  is  a  dispute  about 


therefor,  defeats  an  action  by  the 
beneficiary  as  a  matter  of  law.  Trav- 
elers' Ins.  Co.  V.  Nax,  142  Fed.  653, 
73  C.  C.  A.  649. 


9.  Ark.— National  Fire  Ins.  Co.  v. 
0 'Bryan,  75  Ark.  198,  87  S.  W.  129. 
Mo.— Non-Eoyaltv  Shoe  Co.  r.  Thoenix 
Assur.  Co.  (Mo.  App.),  178  S.  W.  246; 
Fowble  V.  Phoenix  Ins.  Co.,  106  Mo. 
App.  527,  81  S.  W.  485.  N.  Y.— Mc- 
Manus  v.  Western  Assur.  Co.,  22  Misc. 
269,  48  N.  Y.  Supp.  820;  Meyerson  v. 
Hartford  Fire  Ins.  Co.,  17  Misc.  121, 
30  N.  Y.  Supp.  329.  Tex.— Royal  Ins. 
Co.  r.  Parlin,  12  Tex.  Civ.  App.  572,  34 
S.  W.  401. 

[a]  The  question  whether  the  ap- 
praiser appointed  by  defendant  was  a 
distinterested  appraiser  within  the 
meaning  of  a  policy  is  a  question  of 
fact  for  the  jury  under  proper  instruc- 
tions from  the  court.  Pierce  f.  Sun 
Ins.  Office,  147  N.  Y.  Supp.  947. 

[b]  But  in  case  of  willingness  on  | 
the  part  of  the  defendant  to  proceed 
with  the  arbitration,  the  plaintiff 
should  propose  the  selection  of  other 
arbitrators,  and  in  the  absence  of  bad 
faith  of  the  insurer,  the  court  is  jus- 
tified in  directing  a  verdict,  where  the 
insured  disregarding  the  terms  of  the 
contract  sued  for  the  amount  of  loss. 
Westenhaver  v.  German  Am.  Ins.  Co., 
113   Iowa   726,   84   N.  W.   717. 

10.  Massachusetts  Ben.  Life  Assn. 
V.  Robinson,  104  Ga.  256,  30  S.  E.  918, 
42  L.  R.  A.  261;  Cox  v.  American  Ins. 
Co.,  184  111.   App.  419. 

11.  Massachusetts  Ben.  Life  Assn. 
V.  Robinson,  104  Ga.  256,  30  S.  E.  918, 
42  L.  E.  A.  261. 

12.  Massachusetts  Ben.  Life  Assn. 
V.  Robinson,  104  Ga.  256,  30  S.  E.  918, 
42  L.  R.  A.  261;  The  Aetna  Life  Ins. 
Co.  V.   Sanford,  200  111.  126,  65   N.  E. 
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661.     .See   generally   the   title    "Waiv- 
er." 

[a]  "Where  an  insured  was  informed 
by  letter  that  the  proof  of  loss  pre- 
sented by  him  was  unsatisfactory,  and 
that  there  was  no  liability  on  the  part 
of  the  company,  the  question  whether 
the  letter  was  a  waiver  of  further 
proof  of  loss  "was  a  question  of  law 
for  the  court,  and  not  a  question  of 
fact  for  the  .iury-"  Sun  Mut.  Ins. 
Co.  r.  Mattingly,  77  Tex.  162,  13  S. 
W.  1016. 


13.  Germania  Life  Ins.  Co.  v.  Lauer, 
30  Kv.  L.  Rep.  3,  97  S.  W.  363. 

14.  Colo.— Helvetia  Fire  Ins.  Co.  v. 
Allis  Co..  11  Colo.  App.  264,  53  Pac. 
242.  m. — The  Dwelling  House  Ins.  Co. 
V.  Dowdall,  159  111.  179,  42  N.  E.  606. 
Mich.— Foiles  t".  Detroit  Fire  &  Mar. 
Ins.  Co.,  175  Mich.  716,  141  N.  W.  879. 
Mo.— Mvers  v.  Maryland  Cas.  Co.,  123 
Mo.  App.  682,  101  'S.  W.  124.  N.  C. 
Clifton  V.  Mutual  L.  Ins.  Co.,  168  N.  C. 
499,  84  S.  E.  817. 

15.  Ala. — Robinson  v.  Aetna  Ins. 
Co.,  12S  Ala.  477,  30  So.  665.  Ark. 
Milwaukee  Mechanics'  Ins.  Co.  v.  Fu- 
quay,  179  S.  W.  497.  111.— Williams  v. 
Banters'  Union,  166  111.  App.  495.  la. 
Currie  r.  Continental  Cas.  Co.,  147 
Iowa  281,  126  X.  W.  164,  140  Am. 
St.  Rep.  300.  Mass. — Moore  v.  Wildey 
Casualty  Co.,  176  Mass.  418,  57  N.  E. 
673;  Jennings  V.  Metropolitan  Life  Ins. 
Co.,  148  Mass.  61,  18  N.  E.  601.  Mich. 
Cobbs  r.  Fire  Assn.,  68  Mich.  465,  36 
N.  W.  788.  Mo.— Thompson  v.  Modern 
Brotherhood,  189  Mo.  App.  15,  176  S. 
W.  506;  Kevs  r.  National  Council,  174 
Mo.  App.  671,  161  S.  W.  345;  Hoffman 
r.  Manufacturers'  Ace.  Indem.  Co.,  56 
]\to.  App.  301;  Haggard  v.  German  Ins. 
Co.,  53  Mo.  App.  98.  N.  Y.-Petrie  v. 
Phenix  Ins.  Co.,  132  N,  Y.  137,  30  N. 
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the  facts  as  to  whether  there  was  a  waiver  of  compliance  with  a  pro- 


E.  380;  Eeynolds  v.  Equitable  Ace. 
Assn.,  59  Ilun  13,  1  N.  Y.  Supp.  738. 
Okla.— Gish  r.  Insurance  Co.  of  North 
America,  16  Okla.  59,  87  Pac.  869,  13 
L.  E.  A.  (N.  S.)  826.  S.  C— Rowe  v. 
United  States  I.  Life  Ins.  Co.,  90  S.  C. 
168,  72  g.  E.  1018.  Tenn.— Insurance 
Co.  v.  Norment.  91  Tenn.  1,  18  S.  W. 
305.  Tex.— Fidelity  Phenix  Fire  Ins. 
Co.  V.  Sadau  (Tex.'  Civ.  App.),  178  S. 
W.  559.  Vt.— Mellen  v.  U.  S.  Health 
&  Ace.  Ins.  Co.,  83  Vt.  242,  75  Atl. 
273. 

[a]  Waiver  of  Conditions  of  Policy. 
Additional  Insurance.  — North  British  & 
Mer.  Ins.  Co.  r.  Eobertson,  134  Ky, 
529,  121  S.  W.  630;  Brumfield  v.  Union 
Ins.  Co.,  87  Ky.  122,  7  S.  W.  893; 
Walter  v.  Mutual,  etc.  Fire  Ins.  Co., 
120  Mich.  35,  78  N.  W.  1011;  Cleaver 
V.  Traders'  Ins.  Co.,  71  Mich.  414,  39 
N.  W.  571,  15  Am.  St.  Eep.  275. 

[b]  Payment  of  Premium  as  Condi- 
tion Precedent  to  Liability.— Baldwin 
V.  The  Chouteau  Ins.  Co.,  56  Mo.  151, 
17  Am.  Eep.  671;  Church  V.  The  La 
Fayette  Fire  Ins.  Co.,  66  N.  Y.  222. 

[c]  The  question  whether  the  plain- 
tiff had  a  right  to  believe  from  the 
course  of  conduct  between  the  parties 
that  the  defendant  was  willing  to  re- 
ceive payments  at  a  later  date,  and 
would  not  claim  a  forfeiture  by  reason 
of  the  failure  to  strictly  comply  with 
the  terms  of  the  certificate  in  regard 
to  payment  at  the  date  fixed,  is  one 
of  fact  for  the  jury.  Bricker  v.  Great 
Western  Ace.  Assn.  (Iowa),  140  N.  W. 
851. 

[d]  Iron  Safe  Clause. — Shook  v.  Ee- 
tail  Hdw;  M.  Fire  Ins.  Co.,  154  Mo. 
App.  394,  134  S.  W.  589;  Couch  &  Gil- 
liard  v.  Home  P.  Fire  Ins.  Co.,  32  Tex. 
Civ.  App.  44,  73  S.  W.  1077. 

[e]  Proof  of  Loss. — Me. — Bouchard 
V.  Dirigo  Mut.  Fire  Ins.  Co.,*  113  ?re. 
17,  92  Atl.  899,  L.  E.  A.  1915  D,  187. 
Mo. — Exchange  Bank  v.  Thuringia  Ins. 
Co.,  109  Mo.  App.  6.54,  83  S.  W.  534; 
Porter  v.  The  German-Amer.  Ins.  Co., 
62  Mo.  App.  520;  McCollum  v.  The 
Niagara  Fire  Ins.  'Co.,  61  Mo.  App. 
352;  Summers  V.  The  Western  Home 
Ins.  Co.,  45  Mo.  App.  46,  N.  Y.— Mess- 
mer  v.  Niagara  Fire  Ins.  Co.,  24  App. 
Div.   241,  48   N.  Y.   Supp.   478. 

[f]  A  refusal  to  pay  after  the  ex- 
piration of  the  time  for  making  proofs 
furnishes   no   ground   to    permit     "the 


"policyholder  to  go  to  the  jury  on  the 
question  of  waiver  under  proof  of  the 
solitary  fact  that  the  company  had 
afterwards  declined  for  another  rea- 
son to  recognize  the  validity  of  the 
policy."  Aetna  Life  Ins.  Co.  v.  Fitz- 
gerald, 165  Ind.  317,  75  N.  E.  262,  112 
Am.  St.  Eep.  232,  1  L.  E.  A.  (N.  S.) 
422. 

[g]  Delay  in  the  Presentation  of 
Proof  of  Loss. — Dobson  v.  Hartford 
Fire  Ins.  Co.,  86  App.  Div.  115,  83 
N.  Y.  Supp.  456;  Eberly  v.  Springfield 
Fire  Ins.  Co.,  51  Pa.  Super.  474. 

[h]  Whether  the  insurer  did  waive 
a  delay  in  presenting  proof  of  loss  is 
"a  question  of  fact  for  the  jury,  and 
it  is  not  a  practice  to  be  commended 
for  a  court  to  instruct  the  jury  that 
they  must  infer  a  fact  from  other 
facts."  Wheaton  v.  North  British  Ins. 
Co.,  76  Cal.  415,  18  Pac.  758,  9  Am. 
St.  Eep.  216. 

[i]  The  questions  whether  the  de- 
fendant waived  the  provisions  of  the 
policy  requiring  that  an  action  there- 
on must  be  commenced  within  six 
months  after  the  death  of  the  insured, 
or  estopped  itself  from  asserting  such 
limitation,  are  questions  of  fact  to  be 
decided  by  the  jury  from  the  evidence. 
Walsh  V.  'Metropolitan  L.  Ins.  Co.,  105 
App.  Div.  186,  93  N.  Y.  Supp.  445. 

[j]  It  is  for  the  jury  to  determine 
whether  the  insurance  company  by  ac- 
cepting and  retaining  an  inventory 
without  objection  had  not  waived  the 
furnishing  of  a  more  formal  proof  of 
loss.  Greengrass  v.  North  Eiver  Ins. 
■Co.,  79  Misc.  237,  139  N.  Y.  Supp. 
937. 

[k]  Even  though  no  one  ©f  the 
facts  established  at  the  trial  may  be 
sufficient  in  itself  to  warrant  an  in- 
ference of  waiver,  yet,  if  all  the  facts 
and  circumstances  in  the  case  taken 
together  tend  to  produce  that  result, 
it  is  no  error  to  submit  the  question  of 
waiver  to  the  jury.  Clark  v.  South- 
eastern Life  Ins.  Co.  (S.  C),  85  S.  E. 
407. 

[1]  Whether  insurance  company  had 
knowledge  of  the  existence  of  other 
insurance  when  they  issued  the  policy, 
and  therefore  waived  a  provision  of 
the  policy  avoiding  it  if  there  was 
other  insurance  is  for  the  jury.  Ma- 
goun   V.   Fireman's    Fund    Ins.    Co.,    86 
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vision  of  the  policy,  non-compliance  with  which  would  otherwise  work 
a  forfeiture/*' 

G  Misrepresentations  and  Concealment.  —  Both,  the  truth,  or 
falsity,^^  and  the  materiality  of  statements  of  the  insured  m  applying 
for  a  policy  ordinarily  are  to  be  determined  by  the  oury,^«  unless  the 


Minn.  486,  91  N.  W.  5,  91  Am.  St.  Eep. 
370. 

16.  Ark.— Pioneer  Life  Ins.  Co.  v. 
Cox,  112  Ark.  582,  166  S.  W.  951; 
Queen  of  Ark.  Ins.  Co.  V.  Laster,  108 
Ark.  261,  156  S.  W.  848.  Mich.— Cleav- 
er V.  Traders'  Ins.  Co.,  71  Mich.  414, 
39  N.  W.  571,  15  Am.  St.  Eep.  275. 
Mo. — Jaggi  V.  Prudential  Ins.  Co.,  191 
Mo.  App.  384,  177  S.  W.  1064. 

[a]  The  question  whether  the  in- 
surance company  upon  failure  by  the 
insured  to  pay  a  note  given  in  pay- 
ment of  the  premium  had  "exercised 
its  option  to  forfeit  for  non-payment 
of  the  note  or  waived  its  right  is  a 
question  of  fact  for  the  jury."  Se- 
curity, etc.  Co.  V.  Underwood  (Tex.), 
150  S.  W.  293. 

[b]  Where  the  by-laws  of  a  bene- 
ficial society  provide  that  a  change  of 
occupation  increasing  the  risk  invali- 
dates a  benefit  certificate,  it  is  a  ques- 
tion of  fact  for  the  jury  to  determine 
whether  the  society,  by  accepting  dues 
and  assessments  with  full  knowledge 
of  the  change  of  occupation  waived  the 
forfeiture  imposed  by  the  by-laws. 
O'Brien  v.  Catholic  Order  of  Foresters, 
172   111.  App.   638. 

17.     Ark.— Langford  v.  National  Life 
Ins.  Co.,  173  S.  W.  414.  HI.— Nymau  v. 
Manufacturers'  Life  Assn.,  262  111.  300, 
104  N.   E.   653;   Metropolitan  Life   Ins. 
Co.  V.  Mitchell,  72  111.  App.  621.     Ind. 
Prudential  Life  Ins.   Co.   v.   Sellers,  54 
Ind.  App.  326,  102  N.  E.  894.  Ky.— Mas- 
sachusetts Bonding  &  Ins.  Co.   v.  Dun- 
can, 166  Ky.  515,  179  S.  W.  472;  Colum- 
bia Life  Ins.  Co.  r.  Tousey,  152  Ky.  447, 
153  S.  W.  767;  Yeomen  of  A.  v.  Kott, 
140    S.    W.    1018.       Mass. — Everson     v. 
General  Ace,  Fire  &  Life  Assur.  Corp., 
202   Mass.   169,   88    N.    E.   658;    Daniels 
V.  Hudson  Eiver  Fire  Ins.  Co.,  12  Cush. 
416,  59  Am.  Dec.  192.     Mo.— Conner  r. 
Life   &   An.    Assn.,    171    Mo.   App.    364, 
157  S.  W.  814;  Winn  -y.  Modern  Wood- 
men, 138  Mo.  App.  701,  119  S.  W.  536. 
N.  Y.— Moore  v.  Prudential  Ins.  Co.,  92 
App.    Div.    135,    87    N.    Y,    Supp.    368. 
Pa. — Suravitz   v.   Prudential    Ins.     Co., 
244   Pa.   582,   81    Atl.    495,    L.    E.    A. 
1915A,   373;    Home  v.    Hancock    Mut. 
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Life  Ins.  Co.,  53  Pa.  Super.  330.  S.  C 
Currence  f.  Southern  Camp  W.  of  W., 
95  S.  C.  61,  78  S.  E.  442.  Wls.-French 
V.  Fidelity  &  Cas.  Co.,  135  Wis.  259, 
115  N.  W.  869,  17  L.  E.  A.  (N.  S.) 
1011. 

[a]  Where  the  agent  of  the  insurer 
wrote  the  application  and  the  insured 
signed  same  under  the  belief  that  the 
answers  were  correctly  written  by  the 
agent,  it  's  a  question  for  the  jury,  un- 
der all  the  circumstances,  whether  false 
answers  therein  were  made  by  the  in- 
sured or  by  such  agent.  United  States 
Ace.  Ins.  Co.  V.  Clark,  41  Ind.  App. 
345,  83  N.  E.  760. 

[b]  Where  the  evidence  in  regard 
to  the  illness  of  the  insured  at  the 
time  of  making  the  application  is  con- 
flicting, it  is  "for  the  jury  to  pass 
upon  the  credibility  of  the  testimony 
of  the  various  witnesses,  and  determine 
whether  or  not  the  answers  made  in 
the  application  for  insurance  were  true 
or  false."  Eigby  v.  Metropolitan  Life 
Ins.  Co.,  248  Pa.  351,  93  Atl.   1079. 

[c]  The  question  whether  facts 
concerning  the  insured  property,  if  mis- 
represented, were  known  to  the  insured 
should  be  left  to  the  determination  of 
the  jury  even  though  the  insured  was 
the  owner  of  the  property.  Houghton 
r.  Manufacturers  Mut.  Fire  Ins.  Co.,  8 
Met.   (Mass.)   114,  41  Am.  Dec.  489. 

[d]  Whether  the  "watch"  neces- 
sary and  proper  to  the  safety  of  a 
manufacturing  establishment  was  kept 
in  accordance  with  the  stipulations  of 
the  policy  and  whether  the  "watch" 
actually  employed  was  such  as  to  in- 
crease tluB  hazard,  are  questions  to  be 
decided  by  the  jurv.  Parker  v.  Bridge- 
port Ins.  Co.,  10  Gray   (Mass.)   302. 

18.  U.  S. — M'Lanahan  v.  Universal 
Ins.  Co.,  1  Pet.  170,  7  L.  ed.  98;  Fidel- 
ity &  Cas.  Co.  f.  Alpert,  67  Fed.  460, 
14  C.  C.  A.  474.  Cal. — McEwen  v.  New 
York  Life  Ins.  Co.,  23  Cal.  App.  694, 
139  Pac.  242.  Colo.— The  State  Ins. 
Co.  V.  Du  Bois,  7  Colo.  App.  214,  44 
Pac.  756.  Ga. — Connecticut  M.  Life 
Ins.  Co.  V.  Mulkey,  142  Ga.  358,  82  S. 
E.  1054;  Massachusetts  Ben.  Life  Assn. 
r.  Eobinson,  104  Ga.  256,  30  S.  E.  918, 
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falsity  of  such  statements  is  established  by  uncontradicted  evidence/^ 
or  they  are  in  themselves  manifestly  material  to  the  risk,^"  when  it 
becomes  the  duty  of  the  court  to  rule  accordingly.     But  where  the 


42  L.  R.  A.  261.  111.— Manufacturers' 
Mut.  Ins.  Co.  V.  Zeitinger,  168  111.  286, 
48  N.  E.  179,  61  Am.  at.  Rep.  105. 
Ind. — Catholic  Order  of  Foresters  v. 
Collins,  51  Ind.  App.  285,  99  N.  E.  745. 
Ky. — Brotherhood  of  R.  R.  Trainmen 
V.  Swearingen,  161  Ky.  665,  171  S.  W. 
455;  Provident  Sav.  Life  Assur.  Co. 
V.  Whayne's  Admr.,  131  Ky.  84,  93  S. 
W.  1049.  Me.— Warner  v.  Narragansett 
Mut.  Life  Ins.  Co.,  Ill  Me.  590,  90  Atl. 
706.  Md.— Dulany  v.  Fidelity  &  Cas. 
Co.,  106  Md.  17,  66  Atl.  614;  Monahan 
V.  Mutual  Life  Ins.  Co.,  103  Md.  145, 
63  Atl.  211,  5  L.  R.  A.  (N.  S.)  759; 
Maryland  Cas.  Co.  v.  Gehrmann,  96  Md. 
634,  54  Atl.  678.  Mass.— Daniels  v. 
Hudson  River  Fire  Ins.  Co.,  12  Cush. 
416,  59  Am.  Dec.  192.  Micli.— Rathman 
V.  New  Amsterdam  Cas.  Co.,  152  IN.  W. 
983.  Minn.— Price  v.  Standard  Life  & 
Ace.  Ins.  Co.,  90  Minn.  264,  95  N.  W. 
1118,  Mo.  — Keller  v.  Home,  etc.  Co., 
198  Mo.  440,  95  S.  W.  903;  Farber  v. 
American  Auto.  Ins.  Co.  (Mo.  App.), 
177  S,  W.  675;  Roedel  v.  John  Han- 
cock Mut.  Life  Ins.  Co.,  176  Mo.  App. 
5S4,  160  S.  W.  44;  Offineer  V.  Brother- 
hood Am.  Yeoman,  109  Mo.  App.  72, 
83  S.  W.  67.  N.  J.— Hartshorne  v.  Agri- 
cultural Ins.  Co.,  50  N.  J.  L.  427,  14 
Atl.  615.  Okla. — Orient  Ins.  Co.  v.  Van 
Zandt-Bruce  Co.,  151  Pac.  323;  Conti- 
nental Cas.  Co.  f.  Owen,  38  Okla.  107, 
131  Pac.  1084.  Pa.— Proctor  v.  Metro- 
politan Life  Ins.  Co.,  20  Pa.  Super.  523. 
Tex.— Metropolitan  Life  Ins.  Co.  v.  Len- 
nox, 103  Tex.  133,  124  S.  W.  623; 
Supreme  Ruling,  etc.  v.  Hansen  (Tex. 
Civ.  App.),  153  S.  W.  351. 

[a]  Where  "the  materiality  of  a 
statement  to  the  risk  involved  is  itself 
of  a  doubtful  «haracter,  its  determina- 
tion should  be  submitted  to  the  jury." 
March  v.  Metropolitan  Life  Ins.  Co., 
186  Pa.  629,  40  Atl.  1100,  65  Am.  St. 
Rep.  887. 

[b]  Under  a  policy  providing  that 
it  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented  any  material 
fact  or  circumstance  concerning  the 
subject  of  insurance,  the  materiality  of 
plaintiff's  omission  to  state  that  there 
was  a  small  mortgage  on  the  insured 
property  is  a  question  for  the  jury. 
Mascott  v.  First  Nat.  Fire  Ins.  Co., 
69  Vt.  116,  37  Atl.  255. 


[c]  Whether  misrepresentations  in 
obtaining  a  life  insurance  policy  re- 
lated to  a  condition  of  health  of  the 
insured  which  contributed  to  his  death, 
is  a  question  for  the  jury.  Coscarella 
V.  Metropolitan  Life  Ins.  Co.,  175  Mo. 
App.   130,  157  S.  W.  873. 

[d]  The  questions  whether  the  risk 
of  loss  was  increased  by  the  fact  that 
the  mother  of  the  insured  died  of  con- 
sumption or  by  the  fact  that  the  in- 
sured made  a  previous  unsuccessful  ap- 
plication for  life  insurance  to  another 
company,  are  for  the  jury.  Monjeau 
V.  Metropolitan  Life  Ins.  Co.,  208  Mass. 
1,  94  N.  E.  302, 

[e]  Where  an  agent  of  an  insur- 
ance company  with  knowledge  that 
decedent  had  suffered  an  operation  for 
chronic  appendicitis,  made  out  an  ap- 
plication and  incorrectly  stated  therein 
that  the  insured  had  not  received  in- 
demnity therefor,  the  question  whether 
such  misrepresentation  was  material  to 
the  risk,  is  one  for  the  jury.  Miller 
V.  Maryland  Cas.  Co.,  193  Fed.  343,  113 
€.  C.  A.  267. 

[f]  In  case  of  a  misdescription  of 
an  insured  automobile  with  reference 
to  the  year  model,  it  is  for  the  jury 
to  say  whether  the  alleged  misstate- 
ment was  material  and  increased  the 
risk  of  loss.  Locke  v.  Royal  Ins.  Co., 
220  Mass.  202,  107  N.  E.  911. 

19.  Md.— Aetna  Life  Ins.  Co.  v.  Mil- 
lar, 113  Md.  686,  78  Atl.  483.  Mo. 
Baxter  v.  State  Ins.  Co.,  65  Mo.  App. 
255.  Pa. — Timline  v.  American  Patriots, 
249  Pa.  465,  95  Atl.  104;  Lutz  v.  Metro- 
politan Life  Ins.  Co.,  186  Pa.  527,  40 
Atl.  1104.  Tex. — Security  M.  Life  Ins. 
Co.  V.  Calvert,  39  Tex.  Civ.  App.  382, 
87  S.  W.  889. 

20.  U.  S. — Connecticut  Fire  Ins.  Co. 
V.  Manning,  160  Fed.  382,  87  C.  C.  A. 
334.  Conn. — Ward  v.  Metropolitan  L. 
Ins.  Co.,  66  Conn.  227,  33  Atl.  902,  50 
Am.  St.  Rep.  80.  Ga. — Buchman  v.  In- 
surance Co.  of  N.  A.,  134  Ga.  506,  68 
S.  E.  71.  Ky.— Springfield,  etc.  Co.  v. 
PhTHips,  16  Ky.  L.  Rep.  352.  Md. 
Bankers  Life  Ins.  Co.  v.  Miller,  100 
Md.  1,  59  Atl.  116.  Miss.— Mutual,  etc. 
Assn.  V.  Opp,  30  So.  69.  Mo.— Dolan 
V.  Missouri  Mut.  Fire  Ins.  Co.,  88  Mo. 
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truth  of  a  statement  in  the  application  is  expressly  made  a  warranty 
by  the  terms  of  the  policy,  the  materiality  of  such  statements  cannot 
be  left  to  the  jury,  but  only  its  truth  or  falsity.-^ 

Wliether  matters  within  the  knowledge  of  the  insured  and  material 
to  the  risk  were  concealed  by  him,  is  a  question  of  fact  for  the  jury.^^ 
Likewise,  it  is  for  the  jury  to  decide  whether  there  was  any  fraud 
or  concealment  in  the  statement  of  loss  presented  to  the  insurance 
company.-^  The  questions  whether  the  insured  was  in  good  health  at 
the  time  of  the  issuance  of  the  policy,^^  or  whether  his  occupation  was 


ApD.  666,  N.  y. — Dwight  v.  Germania 
Life  Ins.  Co.,  103  N.  Y.  341,  8  N.  E. 
654,  57  Am.  Eop.  729.  Pa.— Rigby  v. 
Metropolitan  Life  Ins.  Co.,  240  Pa.  332, 
87  Atl.  428;  Lutz  v.  Metropolitan  Life 
Ins.  Co.,  186  Pa.  527,  40  Atl.  1104. 
Tex.— -Security  M.  Life  Ins.  Co.  v.  Cal- 
vert, 39  Tex.  'Civ.  App.  382,  87  S.  W. 
889.  Va.— Metropolitan  Life  Ins.  Co. 
V.  Haj^slett,  111  Va.  107,  68  S.  E.  256. 
[a]  It  "being  a  matter  of  common 
knowledge  that  the  acceptance  of  an 
applicijition  for  life  insurance  depends 
largely  on  the  answers  to  the  ques- 
tions asked  in  the  application,  the 
materiality  of  the  answers  in  regard 
to  the  insured  having  consumption  is 
too  clear  to  admit  of  doubt,  and  its 
submission  to  the  jury  was  error. 
Eoval  Neighbors  of  A.  v.  "Wallace,  64 
Neb.  330,  89  N.  "W.  758. 

21.  tr.  S.— Aetna  Life  Ins.  Co.  v. 
France,  91  U.  S.  510,  23  L.  ed.  401. 
Cal. — O'Connor  v.  Grand  Lodge  A.  O. 
U.  "W.,  146  Cal.  484,  SO  Pac.  6SS.  lU. 
Morgan  v.  Bloomington  Mut.  Life  Ben. 
Assn.,  32  111.  App.  79.  Ky.— Brother- 
hood of  E.  E.  Trainmen  v.  Swearingen, 
161  Ky.  665,  171  S.  "W.  455.  Minn. 
Price  V.  Phoenix  Mut.  Life  Ins.  Co., 
17  Minn.  497,  10  Am.  Dee.  166.  Ohio. 
Cheever  v.  Union  Cent.  Life  Ins.  Co., 
8  Ohio  Dec.  (Eeprint)  175.  Tex. 
Supreme  Euling  v.  Hansen  (Tex.  Civ. 
App.),  153  S.  "W.  351;  Knights  of  Mac- 
cabees V.  Hunter,  103  Tex.  612,  132  S, 
W.  116.  Wis. — McGowan  v.  Supreme 
Court  L  O.  F.,  104  Wis.  173,  80  N.  W. 
603. 

22.  U.  S.— Maryland  Ins.  Co.  v.  Eu- 
den's  Admr.,  6  Cranch  338,  3  L.  ed. 
242.  Mass.— Houghton  v.  Manufac- 
turers Mut.  Fire  Ins.  Co.,  8  Mete.  114, 
41  Am.  Dee.  489.  Mo. — Eosenheim  v. 
America  Ins.  Co.,  33  Mo.  230.  N.  Y. 
Sexton  f.  Montgomery  County  Mut.  Ins. 
Co.,  9  Barb.  191;  Livingston  v.  Dela- 
field,    1    Johns.     522.      Pa. — Landes    v. 
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Safety  Mut.  Fire  Ins.  Co.,  190  Pa.  536, 
42  Atl.  961.  Vt.— Maseott  v.  First  Nat. 
Fire  Ins.  Co.,  69  Vt.  116,  37  Atl.  255. 

[a]  Whether  the  knowledge  of  the 
insured  o''  the  improper  conduct  of  the 
master  should  have  been  communicated 
to  the  insurer  at  the  time  of  issuance 
of  the  policy,  "is  not  for  the  decision 
of  this  Court,  because,  whether  the 
circumstances  relative  to  the  master 
ought  to  have  been  disclosed,  depends 
upon  the  question,  whether  those  cir- 
cumstances were  material  to  the  risk; 
and  the  materiality  is  a  question  of 
fact  for  a  jury,  and  not  a  question  of 
law  for  the  Court."  N.  Y.  Firemen 
Ins.  Co.  r.  Walden,  12  Johns.  (N.  Y.) 
513,  7  Am.  Dec.  340. 

23.  Cal.— Helbing  v.  Svea  Ins.  Co., 
54  'Cal.  156,  35  Am.  Eep.  72;  Miller 
r.  Fireman's  Fund  Ins.  Co.,  6  Cal.  App. 
395.  92  Pac.  332.  la.— Goldstein  r.  St. 
Paul  Fire  &  Marine  Ins.  Co.,  124  Iowa 
143,  99  N.  W.  696.  Ky.— German  Ins. 
Co.  V.  Eeed,  13  Ky.  L.  Eep.  207;  Aetna 
Ins.  Co.  V.  Strickle,  etc.,  3  Ky.  L.  Eep. 
535.  La. — Israel  v.  Teutonia  Ins.  Co., 
28  La.  Ann.  689.  Me.— Williams  v. 
Phoenix  Fire  Ins.  Co.,  61  Me.  67.  Mo. 
Hilburn  v.  Phoenix  Ins.  Co.,  129  Mo. 
App.  670,  108  S.  W.  576.  N.  Y.— Nor- 
wood V.  Preferred  Ace.  Ins.  Co.,  56 
Misc.  529,  107  N.  Y.  Supp.  104.  Okla. 
Eoyal  Ins.  Co.  v.  Scritchfield,  152  Pac. 
97. 

[a]  Whether  the  over-valuation  of 
the  destroyed  property  in  the  proof  of 
loss  was  fraudulent  is  a  question  of 
fact  to  be  'determined  by  the  jury. 
The  Commercial  Ins.  Co.  «.  Friedlander, 
156  111.  595,  41  N.  E.  183. 

24.  U.  S. — Mclntyre  v.  Modern 
Woodmen  .  of  A.,  200  Fed.  1,  121  C. 
C.  A.  1.  Ky.— Bracket  r.  Modern 
Brotherhood  of  A.,  154  Ky.  340,  57  S. 
W.  690,  45  L.  E.  A.  ([N.  S.)  1144, 
Tex. — Supreme  Euling,  etc.  v.  Hansen 
(Tex.  Civ.  App.),  153  S.  W.  351. 
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misstated  in  the  application,-^  or  whether  he  had  been  injured  previous 
to  his  application,^^  are,  upon  conflicting  evidence,  for  the  jury. 

H.  Increase  of  Risk.  — Where  the  facts  are  undisputed  and  the 
only  reasonable  inference  therefrom  is  that  the  risk  was  increased, 
the  court  should  rule,  as  a  matter  of  law,  that  there  was  an  increase 
of  risk.^^  But  where  the  facts  are  in  dispute,  or  the  evidence  is  such 
that  different  inferences  might  reasonably  be  drawn  as  to  whether 
under  the  circumstances  the  risk  was  increased,  the  question  must 
be  submitted  to  the  jury.-^  Hence  in  such  cases,  in  actions  on  fire 
insurance  policies,  the  question  of  increase  of  hazard  by  a  change  in 


25,  U.  S.— Wilder  v.  Continental 
Casualty  Co.,  150  Fed.  92,  80  C.  C.  A. 
46;  Standard  Life  &  Ace.  Ins.  Co.  v- 
Fraser,  76  Fed.  705,  22  C.  C.  A.  499. 
Mo. — Loeseh  v.  Union  Cas.  &  Sur.  Co., 
176  Mo.  654,  75  S.  W.  621.  N.  Y. 
Brink  v.  Guaranty  Mut.  Ace.  Assn.,  7 
N.  Y.  Supp.  847.  Wis.— Hall  v.  Amer. 
Masonic  Aec.  Assn.,  86  Wis.  518,  57 
N.  W.  366. 

[a]  Where  the  occupation  of  the  in- 
sured is  stated  to  be  that  of  "grocer, 
"with  desk  and  counter  duties,''  and 
the  injury  was  sustained  by  insured 
while  hunting,  the  question  of  whether 
insured  "was  injured  while  doing  an 
act  or  thing  pertaining  to  the  occupa- 
tion of  a  hunter"  is  properly  sub- 
mitted to  the  jury,  although  the  lan- 
guage of  the  policy  has  reference  to 
acts  or  things  done  in  following  an 
occupation  or  business  and  not  to  in- 
dividual acts.  Kentucky  Life  &  Ace. 
-Ins.  Co.  V.  Franklin,  102  Ky.  512,  43 
S.  W.  709. 

26.  U.  S.— Miller  v.  Maryland,  etc. 
■Co.,  193  Fed.  343,  113  C.  C.  A.  267. 
Ind.— The  Standard  Life  &  Ace.  Ins. 
Co.  V.  Martin,  133  Ind.  376,  33  N.  E. 
105.  Mo. — Eoedel  v.  Hancock  M.  Life 
Ins.  Co.,  176  Mo.  App.  584,  160  S.  W. 
44.  Tex. — North  American,  etc.  Co.  v. 
Trenton,  99   S.  W.   740. 

[a]  Upon  a  showing  that  the  in- 
sured while  a  soldier  in  the  civil  war 
received  a  gunshot  wound  in  the  back 
of  his  head,  fracturing  the  external 
table  of  the  skull,  on  the  strength  of 
which  wound  he  was  granted  a  pen- 
sion by  the  government,  the  "trial 
judge  directed  a  verdict  in  favor  of 
the  defendant,  holding  that  the  con- 
dition produced  by  the  wound  was  a 
bodil}'^  infirmity  within  the  meaning  of 
the  warranty,  and  constituted  a  breach 
of  it  .  .  .  this  was  error,  the  ques- 
tion  being  for   the  jury,   and   not   for 


the  court,  under  the  evidence."  Black 
V.  Travelers'  Ins.  Co.,  121  Fed.  732,  58 
C.  C.  A.  14,  61  L.  E,  A.  500. 

27.  U.  S.— Aetna  Life  Ins.  Co.  v. 
Dunn,  138  Fed.  629,  71  C.  C.  A.  79. 
Ga.— Alston  v.  Greenwich  Ins.  Co.,  100 
Ga.  282,  29  S.  E.  266.  111.— Schuer- 
mann  v.  Dwelling  House  "Ins.  Co.,  161 
111.  437,  43  N.  E.  1093,  52  Am.  St. 
Eep.  377.  la. — Eussell  v.  Cedar  Eapids 
Ins.  Co.,  78  Iowa  216,  42  N.  W.  654, 
4  L.  E.  A.  538.  Ky.— Northwestern, 
etc.  Co.  V.  Davis,  9  Ky.  L.  Eep.  933. 
Mich.— Eichards  v.  Continental  Ins. 
Co.,  83  Mich.  508,  47  N.  W.  350,  21 
Am.  St.  Eep.  611.  Minn. — Betcher  v. 
Capital  Fire  Ins.  Co.,  78  Minn.  240,  80 
N.  W.  971.  N.  Y.— Child  v.  Sun  Mut. 
Ins.  Co.,  3  Sandf.  26.  Tex.— Galveston 
Ins.  Co.  V.  Long,  51  Tex.  89. 

[a]  But  even  if  the  proof  of  in- 
creased hazard  is  uncontradicted,  the 
question  of  plaintiff's  knowledge,  or 
control  thereof,  should  be  submitted  to 
the  jury.  Northern  Assur.  Co.  of  Lon- 
don, Eng.  V.  Crawford,  24  Tex.  Civ. 
App.  574,  59  S.  W.  916. 

28.  Conn. — Lockwood  v.  Middlesex 
Mut.  Assur.  Co.,  47  Conn.  553.  Del. 
Lattomus  v.  Farmers'  Mut.  Fire  Ins. 
Co.,  3i  Houst.  404.  Ga. — Adair  v.  South- 
ern Mut.  Ins.  Co.,  107  Ga.  297,  33  S. 
E.  78,  73  Am.  St.  Eep.  122,  45  L.  E. 
A.  204.  111.— The  North  British  Ins. 
Co.  V.  Steiger,  124  111.  81,  16  N.  E. 
95;  Hartford  Fire  Ins.  Co.  v.  Walsh, 
54  III.  164,  5  Am.  Eep.  115.  Ind.— The 
Germania  Fire  Ins.  Co.  v.  Deckard,  3 
Ind.  App.  361,  28  N.  E.  868.  la. 
Warshawky  v.  Anchor  M.  Fire  Ins.  Co., 
98  Iowa  221,  67  N.  W.  237.  Ky. 
Niagara  Fire  Ins.  Co.  v.  Layne,  162 
Ky.  665,  172  S.  W.  1090;  Mercantile 
Ins.  Co.  of  London  &  Edinburgh  v. 
Union  Stock  Yards  Co.,  120  Ky.  465, 
87  S.  W.  285.  Me.— Thayer  v.  Prov- 
idence   Ins,    Co.,     70     Me.     531.       Md. 

Vol.  XIV 


86 


INSURANCE 


the  use  and  occupancy  of  the  insured  premises,^^  or  by  the  vacancy 
of  the  premises  at  the  time  of  the  loss,^"  or  ])y  additions  and  altera- 
tions,^^ is  to  be  submitted  to  the  jury.    And  in  actions  on  health  and 


Schaeffer  r.  Farmers'  Mut.  Fire  Ins. 
Co.,  80  Md.  563,  31  Atl.  317,  45  Am. 
St.  Rep.  361.  Mass.— Parker  v.  Bridge- 
port Ins.  Co.,  10  Gray  302;  Perkins  v. 
Augusta  Ins.  Co.,  10  Gray  312,  71  Am. 
Dec.  654;  Gamwell  v.  Merchants  Mut. 
Fire  Ins.  Co.,  12  Cush.  167;  Lapham  v. 
Atlas  Ins.  Co.,  24  Pick.  1.  Mich.— Mil- 
ler V.  Prussian  Nat.  Ins.  Co.,  158  Mich. 
402,  122  N.  W.  1093.  Minn.— Taylor  v. 
Security  Mut.  Fire  Ins.  Co.,  88  Minn. 
231,  92  N.  W.  952.  Mo.— Griswold  v. 
The  American  Cent.  Ins.  Co.,  70  Mo. 
654;  Bitter  v.  Sun  Mut.  Ins.  Co.,  40 
Mo.  40;  Anthony  v.  The  Germ.  Amer- 
ican Ins.  Co.,  48  Mo.  App.  65.  N.  H. 
Janvrin  v.  Rockingham  F.  M.  Fire  Ins. 
Co.,  70  N.  H.  35,  46  Atl.  686.  N.  J. 
Schenck  v.  Mercer  Co.  Mut.  Fire  Ins. 
Co.,  24  N.  J.  L.  447.  N.  Y.— Williams 
V.  The  People's  Fire  Ins.  Co.,  57  N.  Y. 
274;  Le  Roy  v.  The  Park  Fire  Ins.  Co., 
39  N.  Y.  56;  Thebaud  r.  Great  Western 
Ins.  Co.,  84  Hun  1,  31  N.  Y.  Supp.  1084; 
Grant  v.  Howard  Ins.  Co.,  5  Hill  10. 
Ohio. — Eureka  Fire  &  Marine  Ins.  Co. 
V.  Baldwin,  62  Ohio  St.  308,  57  N.  E. 
57.  Pa.— Franklin  Fire  Ins.  Co.  v. 
Gruver,  100  Pa.  266.  Tex.— Scottish 
U.  &  N.  Ins.  Co.  V.  Weeks  Drug  Co., 
55  Tex.  Civ.  App.  263,  118  S.  W.  1086. 
Wash. — Norris  v.  China  Traders'  Ins. 
Co.,  52  Wash.  554,  100  Pac.  1025.  Wis. 
Pool  V.  Milwaukee  Mech.  Ins.  Co.,  91 
Wis.  530,  65  N.  W.  54,  51  Am.  St. 
Rep.    920. 

[a]  Where  special  circumstances  in- 
creasing the  risk  are  explained  by  ex- 
pert testimony,  it  is  still  within  the 
province  of  the  jurj^  to  determine 
whether  in  the  case  before  them  the 
theories  of  the  experts  are  applicable 
in  view  of  all  the  circumstances  proved. 
Cornish  v.  Farm  Buildings  Fire  Ins. 
Co.,    74    N.   Y.    295. 

29.  U.  S.— Phoenix  Assur.  Co.  v. 
Franklin  Brass  Co.,  58  Fed.  166,  7 
C.  C.  A.  144.  Ark.— Greenwich  Ins. 
Co.  V.  State,  74  Ark.  72,  84  S.  W.  1025. 
Ga. — Adair  v.  Southern  Mut.  Ins.  Co., 
107  Ga.  297,  33  S.  E.  78,  73  Am.  St. 
Rep.  122,  45  L.  R.  A.  204.  Ind.— Ger- 
mania  Fire  Ins.  Co.  v.  Stewart,  13  Ind. 
App.  627,  42  N.  E.  286.  la,— Cone  r. 
Century  Fire  Ins.  Co.,  139  Iowa  205, 
117   N.   W.   307.     Md.— Farmers'   Mut. 
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Fire  Ins.  Co.  v.  Schaeffer,  82  Md.  377, 
33  Atl.  728.  Mass.— Gamwell  v.  Mer- 
chants Mut.  Fire  Ins.  Co.,  12  Cush. 
167.  N.  Y.— Walradt  v.  Phoenix  Ins. 
Co.,  136  N.  Y.  375,  32  N.  E.  1063,  32 
Am.  St.  Rep.  752.  S.  D. — Minneapolis 
Thresh.  Mach.  Co.  v.  Darnall,  13  S.  D. 
279,  83  N.  W.  266.  Wis.-Pool  r.  Mil- 
waukee Mech.  Ins.  Co.,  91  Wis.  530,  65 
N    W.  54,  51  Am.  St.  Rep.  920. 

[a]  Whether  there  was  in  fact  any 
change  in  the  use  or  occupancy  of 
the  preinises  contemplated  by  the 
terms  of  the  policy  and,  if  so,  whether 
such  change  rendered  the  risk  more 
hazardous,  are  ordinarily  questions  for 
the  determination  of  the  jury.  Krell 
r.  Chickasaw  F.  M.  Fire  Ins.  Co.,  127 
Iowa   7J^,   104   X.   W.   364. 

[b]  Change  of  Encumbrance. — Rus- 
sell V.  Collar  Rapids  Ins.  Co.,  78  Iowa 
216,  42  X.  W.  654.  4  L.  R.  A.  538. 

[c]  Removal  of  Insured  Property. 
Adams  v.  Atlas  Mut.  I  us.  Co.,  135 
Iowa  299,  112  X.  W.  651. 

30.  Conn. — Lockwood  r.  Middlesex 
Mut.  Assur.  Co.,  47  Conn.  553.  III. 
Schuermann  r.  Dwelling  House  Ins.  Co., 
161  111.  437,  43  X.  E.  1093,  52  Am. 
St.  Rep.  377;  Gash  r.  Home  Ins.  Co., 
153  III.  App.  31.  Kan.— Home  Ins.  Co. 
r.  Wood,  47  Kan.  521,  28  Pac.  167. 
Minn. — Roach  r.  Aetna  Ins.  Co.,  108 
Minn.  127,  121  N.  W.  613.  N.  H. 
Stone  r.  Granite  State  Fire  Ins.  Co.,  69 
X.  H.  438,  45  Atl.  235.  Ohio.— Eureka 
Fire  &  Marine  Ins.  Co.  r.  Baldwin,  62 
Ohio  St.  36S,  57  N.  E.  57. 

[a]  Where  a  policy  of  insurance 
upon  a  dwelling  house  provided  that 
if  it  should  cease  to  be  occupied  in 
the  usual  manner  the  policy  should  be- 
come void,  the  question  whether  or 
not  the  house  was  unoccupied  at  the 
time  of  the  fire,  within  the  meaning 
of  that  term  as  used  in  the  policy,  was 
properlv  left  to  the  jurv.  Wait  r.  The 
Agricultural  Ins.  Co.,  13  Hun  (X.  Y.) 
371. 

31.  Colo.— Loval  Mut.  Fire  Ins.  Co. 
r.  Brown  &  Bro."  Co.,  47  Colo.  467,  107 
Pac.  1098.  HI.— Crete  Mut.  Ins.  Co.  r. 
Miller,  70  111.  App.  599.  Me.— Oilman 
r.  Commonwealth  Ins.  Co.,  112  Me.  52S, 
92  Atl.  721,  L.  R.  A.  1915C,  758.  Mass. 
Curry  v.   Commonwealth    Ins.    Co.,    10 
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accident  insurance  policies,  the  question  whether  the  insured  ehansred 
his  occupation  is  for  the  jury.^^  ^ 

I.  Loss  OR  Injury  and  Cause  Thereof.  —  Under  conflicting  evi- 
dence It  IS  for  the  jury  to  determine  whether  the  loss  was  within  the 
perils  insured  agamst.^^  Where,  however,  but  one  reasonable  infer- 
ence or  conclusion  upon  this  matter  can  be  drawn  from  the  evidence 
It  is  the  duty  of  the  court  to  draw  the  conclusion.^*  The  question  of 
the  proximate  cause  of  the  death  of  the  insured,  where  the  evidence 


Pick.  535,  20  Am.  Dee.  547.  Minn. 
Taylor  r.  Security  M.  Fire  Ins.  Co.,  SS 
Minn.  231,  92  N.  W.  952.  N.  J.-Schenck 
V.  Mercer  Co.  Mut.  Fire  Ins.  Co.,  24 
N.  J.  L.  447.  Pa.— Franklin  Fire  Ins. 
Co.  r.  Gruver,  100  Pa.  266. 

[a]  While  the  question  of  increase 
of  risk  is  "proper  for  the  jury  to  de- 
termine in  many  cases,  yet,  when  it  is 
admitted  that  the  burning  was  caused 
by  the  burning  of  the  addition,  the 
insured  cannot  claim  that  his  un- 
authorized act  in  making  the  alteration 
was  not  the  cause  of  the  fire."  North- 
western Ins.  Co.  V.  Davis,  9  Ky.  L. 
Kep.   933. 

32.  Mass. — Everson  v.  General  Ace. 
Fire  &  Life  Assur.  Corp.,  202  Mass. 
169,  88  N.  E.  658.  Mich.— Johnson  r. 
London  Guar.  &  Ace.  Co.,  115  Mich.  86, 
72  N.  W.  1115,  69  Am.  St.  Eep.  549, 
40  L.  R.  A.  440.  Neb.— Simmons  v. 
Western  Trav.  Ace.  Assn.,  79  Neb.  20, 
112  N.  W.  365.  Pa.— Seott  v.  Penn. 
Cas.  Co.,  240  Pa.  341,  87  Atl.  963. 

33.  U.  S.— Luma  r.  Atlantic  Mut. 
Ins.  Co.,  15  Fed.  Cas.  No.  8,605;  Manu- 
facturers' Ace.  Ind.  Co.  v.  Dorgan,  5S 
Fed.  945,  7  C.  C.  A.  5S1,  22  L.  R.  A. 
620.  Ky.— Lesser  r.  Jefferson  Fire  Ins. 
Co.,  141  Ky.  667,  133  S.  W.  551.  Md. 
Allegre's  Admrs.  r.  Maryland  Ins.  Co., 
2  Gill  &  J.  136,  20  Am.  Dec.  424.  Mass. 
Friend  v.  Gloucester  Mut.  Ins.  Co.,  113 
Mass.  326;  Upton  v.  Salem  Com.  Ins. 
Co.,  8  Mete.  605.  Mo.— Kansas  City 
Regal  Auto  Co.  r.  Old  Colony  Ins.  Co., 
187  Mo.  App.  514,  174  S.  W. 'l53.  N.  Y. 
Singleton  r.  Phenix  Ins.  Co.,  132  N. 
Y.  298,  30  N.  E.  839;  Atkinson  r.  Great 
Western  Ins.  Co.,  65  N.  Y.  531;  Voisin 
V.  Commercial  Mut.  Ins.  Co.,  67  Hun 
365,  22  N.  Y.  Supp.  348.  E.  I.— De 
Paola  r.  National  Ins.  Co.,  94  Atl. 
700.  Tex. —  International  Travelers' 
Assn.  V.  Bosworth  (Tex.  Civ.  App.), 
156  S.  W.  346.  Wash.— Brufif  v.  North- 
western Mut.  Fire  Assn.,  59  Wash.  125, 
109  Pae.  280,  Ann.  Cas.  1912A,  1138. 

[a]     Where  a  motorman's  policy  of 


accident  insurance  provides  that  the 
insurance  company  shall  not  be  held 
liable  thereon  if  the  insured  violates 
a  rule  of  the  employer,  the  question  of 
whether  or  not  the  accident  occurred 
because  of  a  violation  of  such  rule  is 
for  the  jury.  Burkhardt  t:  Columbia 
Relief  Fund  Assn.,  35  Pa.  Super.  284. 

[b]  Visible  Marks  of  Burglary. 
Where  a  policy  of  burglary  insurance 
provides  that  there  must  be  visible 
marks_  upon  the  premises  of  the  force 
and  violence  used  in  making  the  entry 
into  the  premises,  it  is  for  the  jury  to 
determine  whether  the  facts  of  the 
case  bring  it  within  the  meaning  of 
the  provisions  of  the  policy.  National 
Sur.  Co.  v.  Silberberg  Bros.  (Tex.  Civ. 
App.),  176  S.  W.  97. 

[c]  Assault  for  Sole  Purpose  of 
Eobbery.— Where  a  limited  amount  is 
payable  on  the  policy,  in  the  event  of 
death  due  to  injuries  intentionally  in- 
flicted upon  the  insured  by  another  per- 
son except  assault  committed  for  the 
sole  purpose  of  burglary  or  robbery, 
the  question  whether  a  blow  received 
by  insured  from  a  third  person  and 
causing  his  death  was  inflicted  for  the 
sole  purpose  of  robbery  is  one  of  fact 
for  the  jury.  Weidner  v.  Standard 
Life  &  Ace.  Ins.  Co.,  130  Wis.  10,  110 
N.   W.    246. 

34.  IT.  S.— Travelers'  Ins.  Co.  v. 
Selden,  78  Fed.  285,  24  C.  C.  A.  92. 
111.— Seth  Mason  t:  Supreme  Court  of 
Honor,  109  111.  App.  10.  Mass.— Nich- 
ols V.  Commercial  Travelers'  Ace.  Assn., 
221  Mass.  540,  109  N.  E.  449.  Neb. 
Hardinger  v.  Modern  Brotherhood,  72 
Neb.  860,  101  N.  W.  983,  103  N.  W. 
74.  S.  C. — Bounds  v.  Sovereign  Camp, 
85  S.  E.  770. 

[a]  If  there  is  no  evidence  that 
can  be  said  to  be  inconsistent  with 
the  conclusion  of  death  by  suicide,  then 
the  question  is  "properly  one  for  the 
court  to  direct  the  jury  to  find  a  ver- 
dict for  the  defendant."  Clemens  v. 
Royal  Neighbors  of  A.,   14  N.  D.   116, 
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is  conflicting,  or  more  than  one  conclusion  might  reasonahly  be  drawn 
from  the  evidence,  must  be  left  to  the  determination  of  the  jury.^'= 
Thus  whether  or  not  the  insured  came  to  his  death  by  his  own  hand,^° 


103  N.  W.  402;  Mannheim  Ins.  Co.  v. 
Clarke  (Tex.  Civ.  App.),  157  S.  W. 
291. 

35.  XJ.  S. — Illinois  Com.  Men's  Assn. 
V.  Parks,  179  Fed.  794,  103  C.  €.  A. 
286;  Myler  t\  Standard  Life  &  Ace. 
Ins.  Co.,  92  Fed.  861,  3.5  C.  C.  A.  55; 
Travelers'  Ins.  Co.  v.  Melick,  65  Fed. 
178,  12  C.  C.  A.  544,  27  L.  E.  A.  629. 
Ga.— Atlanta   Ace.  Assn.  v.  Alexander, 

104  Ga.  709,  30  S.  E.  939,  42  L.  E.  A. 

188      111. — Treat     V.     Merchants'     Life 

Assn.,    198   111.   431,   64   N.   E.   992.   la. 

Morrow  v.  National  Masonic  Are.  Assn., 

125    Iowa    633,    101    N.    W.    468.      Ky. 

American  Ben.  Assn.  v.   Stough,   83   S. 

W.   126;   Aetna  Ins.   Co.  r.  Kaiser,   115 

Ky.  539,  74  S.  W.  203.    Me.— Arnold  r. 

Connecticut  Mut.  Life  Ins.  Co.,  95  Me. 

331,  49   Atl.   1103.     Md.— General   Ace. 

Fire   &   Life   Assur.   Corp.   of   Scotland 

V.    Homely,    109    Md.    93,    71   Atl.    524; 

Mutual  Life  Ins.  Co.  v.  Stribbe,  46  Md. 

302.       Mass.— Traiser     v.     Commercial 
Travelers'    Ace.    Assn.,   202    Mass.   292, 
88  N    E.  901.     Mich. — Burnham  v.  In- 
terstate Cas.  Co.,  117  Mich.  142,  75  N. 
W.   445;    Utter  v.   Travelers'   In^    Co., 
65    Mich.    545,    32    N.    W.    812,    8    Am. 
St.   Eep.   913.     Minn.— Ludwig  v.   Pre- 
ferred   Aec.    Ins.    Co.,    113    Minn.    510. 
3  30    N.  W.   5;    Hale  v.   Life   Indem.    & 
Inv.  Co.,  61   Minn.  516,  63  N.  W.  IIOS, 
52  Am.  St.  Eop.  616.     Mo.— Johnson  r. 
Continental  Cas.  Co.,  122  Mo.  App.  369, 
99  S.  W.  473;  Driskell  v.  United  States 
Health   &  Ace.  Ins.  Co.,  117  Mo.  App. 
362,  93  S.  W.  880;  Summers  v.  Fidelity 
Mut.  Aid  Assn.,  84  Mo.  App.  605.    Neb. 
Ward  V.  Aetna  Life  Ins.   Co.,  82   Neb. 
499,  118   N.  W.  70.     N.  Y. — Martin  r. 
Manufacturers'  Ace.  &  Indem.  Co.,  151 
N.  Y.  94.  45  N.  E.  377;  Landon  v.  Pre- 
ferred Aec.  Ins.  Co.,  43  App.  Div.  487. 
60    N.   Y.   Supp.   188;    Larkin   v.   Inter- 
state,   etc.    Co.,    43    App.    Div.    365,    60 
N    Y.    Supp.    205;    Williams    V.    United 
States  Mut.  Aec.  Assn.,  82  Hun  268,  31 
N.    Y.    Supp.    343;    Brink    t\   Guaranty 
Mut.  Ace.  Assn.,  7  N.  Y.  Supp.  847.  Pa. 
McCullough  V.  Eailway  Mail  Assn.,  225 
Pa.   118,   73   Atl.   1007;    Hill  V.   Central 
Ace.  Ins.  Co.,  209  Pa.  632,  59  Atl.  262. 
S.    D. — Dischner    V.    Piqua    M.    Aid    & 
Aec.    Assn.,    14    S.    D.    436,   85    N.    W. 
998.     Tex. — Order  of  Commercial  Trav- 
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elers  v.  Simpson  (Tex.  Civ.  App.),  177 
S.  W.  169;  First  State  Ins.  Co.  r.  Jim- 
inez   (Tex.  Civ.  App.),  163   S.  W.  65G. 

[a]  Even  if  the  evidence  .on  the 
question  of  cause  of  death  is  undis- 
puted, but  from  the  state  of  facts  es- 
tablished by  the  evidence,  it  cannot  be 
said  that  but  one  conclusion  can  be 
reasonably  drawn  therefrom;  the  ques- 
tion is  still  peculiarly  one  of  fact. 
Modern  Woodmen  Ace.  Assn.  v.  Shry- 
ock,  54  Neb.  250,  74  N.  W.  607,  39 
L.  K.  A.  826^. 

36.  U.  S.— Standard  Life  &  Ace. 
Ins.  Co.  r.  Thornton,   100   Fed.  582.  40 

C.  C.  A.  564,  49  L.  E.  A.  116;  Fidelity 
&  Cas.  Co.  r.  Egbert,  84  Fed.  410,  28 
€.  C.  A.  281.  Ala» — Woodmen  of  the 
World  V.  Wright,  7  Ala.  App.  255,  GO 
So.  1006.  Cal.  — Eogers  v.  Manhattan 
Life  Ins.  Co.,  138  Cal.  2S5.  71  Pae.  348. 

D.  C.— Casey  r.  National  Union,  3  App. 
Cas.  510.     ill. — Supreme  Tent  v.  Stens- 
land,    206    111.    124,    68    N.    E.   1098,   99 
Am.   St.  Eep.   137.     la.— Wood   r.   Sov- 
ereign  Camp  W.  of  W.,   106  Iowa  391, 
147    N.    W.    SS'^;    Con  noil    r.    Iowa    St. 
T.  M.  Assn.,  130  Iowa  444,  116  N.  W. 
820.       Ky. — American,     etc.      Assn.      V. 
Stoug'h,   83   S.   W.   126.     Md. — Supreme 
Conclave  L  O.  H.  r.  Miles,  92  Md.  613, 
48    Atl.    8-15,    84    Am.     St.     Eep.     528. 
Mich. — Furbush   v.   Maryland   Cas.   Co., 
133  Mich.  479,  95  N.  W.  551;  Furbush 
r.    Marvland    Cas.    Co.,    131    Mich.    234, 
91    N.   W.    135,    100    Am.    St.    Eep.    60.x 
Minn. — Sartell   r.   Eoval    Neighbors.   85 
^rinn.  309,  88  N.  W. '9S5;  Hale  r.  Life 
Indem.    &    Inv.    Co.,    61    Minn.    516,    63 
N.  W.  IIOS,  52  Am.  St.  Eep.  616.     Mo. 
Kane  v.  Supreme  Tent  Maccabees,  113 
Mo.    App.    104,   87    S.    W.     547.       Neb. 
Tlardinger  r.   Modern   Brotherhood,    72 
Neb.    860,    101    N.   W.   983,   103    N.    W. 
74.     N.  Y.— Williams  v.  United  States 
Mut.  Assn..  82  Hun  268,  31  N.  Y.  Supp. 
343.     N.  D. — "NTessersmith    r.    Supreme 
Lodce,    153    N.   W.    989.      Ore.— Cox    r. 
Eoval   Tribe,   42   Ore.   365,   71    Pae.    73, 
95  Am.  St.  Eep.  752,  60  L.  E.  A.  620. 
Pa. — Jenkner  r.   Supreme  Tent   Macca- 
bees,  243   Pa.   281,  90   Atl.  73;    Hill   r. 
Central   Aec.  Ins.  Co.,  209  Pa.   632,  59 
Atl.  262;  Shank  v.  United  Brethren,  84 
Pa.  385.      Utah. — Moran  v.  Knights  of 

I  Columbus,    151    Pae.    353.      Va.— South 
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or  whether  his  death  resulted  from  an  accident  within  the  meaning 
of  an  accident  policy,"  or  was  caused  wholly  or  partially  from  a 
disease,^^  are  ordinarily  questions  for  the  jury  to  determine.  And  the 
same  is  true  as  to  the  questions  whether    plaintiff's    disability    was 


Atlantic  Life  Ins.  Co.  r.  Hurt's  Admx., 
115  Va.  39S,  79  S.  E.  401. 

[a]  Though  the  evidence  tends  to 
show  that  the  deceased  intentionally 
killed  himself,  yet  if  it  is  not  con- 
clusive it  is  proper  to  leave  the  de- 
termination of  the  question  to  the 
jury.  National  Union  v.  Thomas,  10 
App.   Cas.    (D.   C.)    277. 

37.  U.  S.— Railway  Mail  Assn.  v. 
Harrington,  220  Fed.  622,  136  C.  C.  A. 
230.  Ga. — Hall  v.  General  Acc.'Assur. 
Corp.  (Ga.  App.),  85  S.  E.  600.  111. 
Eailway  Employees'  Ace.  Assn.  v. 
Coady,  80  111.  App,  563.  Mich.— Jiroch 
f.  Travelers'  Ins.  Co.,  145  Mich.  375, 
108  N.  W.  728.  Mc— Hester  v.  The 
Fidelity  &  Cas.  Co.,  69  Mo.  App.  186. 
Neh. — Ward  v.  Aetna,  etc.  Co.,  82  Neb. 
499,  118  N.  W.  70.  N.  Y.— Brink  v. 
Guaranty  Mut.  Ace.  Assn.,  7  N.  Y. 
Supp.  847;  Guldenkirch  V.  United  States 
Mut.  Ace.  Assn.,  5  N.  Y.  Supp.  428. 

[a]  The  question  "whether  or  not 
the  evidence  pointed  equally  or  in- 
differently to  the  theory  of  accident  or 
suicide"  is^  under  the  evidence  in  the 
case,  a  question  for  the  jnvy.  Metro- 
politan Cas.  Co.  V.  McAuley,  134  Ga. 
165,  67  S.  E.  393. 

[h]  Though  Evidence  of  Accident 
Is  Weak.— Though  it  cannot  be  said 
from  the  evidence  that  the  accident 
was  the  efficient  cause  of  death,  yet  as 
long  as  reasonable  men  may  come  to 
different  conclusions  therefrom,  the 
proximate  cause  of  the  injury  is  to  be 
left  to  the  decision  of  the  jury.  Pat- 
terson v.  Ocean  Ace.  Corp.,  25  App. 
Cas.  (D.  C.)  46. 

[c]  Where  a  self-inflicted  knife  cut 
off  the  toe,  while  trimming  a  corn, 
caused  blood  poisoning  which  resulted 
in  the  death  of  the  insured,  it  is  for 
the  jury  to  decide,  whether  the  death 
resulted  from  an  "accidental,  external 
and  violent"  injury  within  the  mean- 
ing of  a  policy.  Nax  v.  Travelers' 
Ins.  Co.,  130  Fed.  985. 

[d]  Shooting  by  Third  Person. 
Where  the  shooting,  causing  the  deatii 
of  the  insured,  was  the  intentional  act 
of  a  third  person,  but  the  facts  are 
not  inconsistent  with  a  nonintentional 
injury,  a  question  is  presented  for  the 


jury's  consideration  and  the  court  can- 
not say,  under  such  circumstances,  as 
a  matter  of  law,  that  the  injury  was 
intentionally  inflicted.  Stevens  v.  Con- 
tinental Casualty  Co.,  12  N.  D.  463,  97 
N.  W.  862. 

[e]  Where  the  medical  testimony 
differs  as  to  whether  the  death  re- 
sulted solely  and  directly  from  an  ac- 
cident or  whether  disease  was  a  con- 
tributing cause,  the  question  is  for  the 
jury  to  determine  upon  the  weight  of 
all  the  evidence.  Binder  v.  National 
Masonic  Ace.  Assn.,  127  Iowa  25,  102 
N.  W.  190;  Standard  Ace.  &  Life  Ins. 
Co.  V.  Wood,  116  Md.  575,  82  AtL  702. 

[f  ]  But  a  mere  hypothesis  advanced 
by  medical  experts  that  the  death, 
which  occurred  a  month  after  the  ac- 
cident, was  indirectly  caused  thereby, 
through  shock,  is  insufficient  to  carry 
the  case  to  the  jury,  where  it  does 
not  appear  that  the  deceased  ever 
complained  of  shock,  or  of  the  injury 
for  some  time  prior  to  death,  and  other 
medical  testimony  is  contradictory. 
Thurber  v.  Commercial  T.  M.  Ace. 
Assn.,  32  App.  Div.  636,  52  N.  Y. 
Supp.  1071. 

38.  U.  S.— MeCormack  v.  Illinois 
Com.  Men's  Assn.,  159  Fed.  114,  86  C. 
C.  A.  304;  Commercial  Travelers'  Ace. 
Assn.  V.  Fulton,  93  Fed.  621,  35  C.  C. 
A.  493.  Cal.— Stout  f.  Pacific  Mut. 
Life  Ins.  Co.,  130  €al.  471,  62  Pac. 
732;  McEwen  V.  Occidental  Life  Ins. 
Co.,  20  Cal.  App.  477,  129  Pac.  598. 
Ga.— Columbian  Nat.  Ins.  Co.  v.  Miller, 
140  Ga.  346,  78  S.  E.  1079,  Ann.  Cas. 
191 4D,  408.  Ky.— Continental  Cas.  Co. 
V.  Semple,  112  S.  W.  1122.  Md.— Gen- 
eral Ace.  Fire  &  Life  Assur.  Corp.  of 
Scotland  V.  Homely,  109  Md.  93,  71 
Atl.  524.  Tex. — Aetna  Life  Ins.  Co.  v.' 
Hicks,  23  Tex.  Civ.  App.  74,  56  S.  W. 
87.  Va. — Continental  Cas.  Co.  V.  Pel- 
tier, 104  Va.  222,  51  S.  E.  209. 

[a]  Whether  the  injury  originally 
received  was  the  sole  cause  of  plain- 
tiff's condition,  or  whether  the  dis- 
ability was  subsequently  brought  about 
by  a  failure  to  follow  a  physician's 
advice  as  to  the  course  of  treatment, 
is  for  the  jury  to   determine.     United 

Vol.  XIV 


90 


INSURANCE 


caused  by  accidental  means,^^  or  whether  the  injuries  causing  the  dis- 
ability were  intentionally  inflicted.*^  "Where  several  causes  contributed 
to  the  disability  the  question  which  of  the  causes  was  the  efficient  cause 
is  to  be  left  to  the  decision  of  the  jury."  Where  the  facts  are  such 
that  reasonable  men  may  fairly  differ  upon  the  question  whether  the 
injuries  of  the  insured  resulted  from  unnecessary  exposure  to  danger, 
the  determination  of  the  matter  is  for  the  jury.*-  The  question  whether 


States  Casualty  Co.  v.  Hanson,  20  Colo. 
App.  393,  79  Pac.  176. 

[b]  Where  the  evidence  as  to  the 
condition  of  health  of  the  deceased 
prior  to  the  injury,  and  whether  the 
injuries  received  through  the  accident 
■were  sufficient  alone  to  cause  death  is 
conflicting,  both  issues  are  properly 
submitted  to  the  jury.  Illinois  Com- 
mercial Men's  Assn.  v.  Parks,  179  Fed. 
794,  103  C.  C.  A.  286. 

[c]  Whether  appendicitis  which 
caused  the  death  of  the  insured  was 
caused  by  an  accident,  or  was  the  re- 
sult of  a  diseased  condition  existing 
prior  to  the  accident,  on  which  ques- 
tion the  evidence  is  conflicting,  is  a 
question  for  the  jury.  New  Amsterdam 
Cas.  Co.  V.  Shields,  155  Fed.  54,  85  C. 
C.  A.  122. 

39.     U.    S. — McCormack     v.     Illinois 
Com.    Men's    Assn.,    159    Fed.    114,    86 
C.    C.    A.    304.       Colo. — Preferred    Ace. 
Ins.    Co.    V.    Fielding,    35    Colo.    19,    83 
Pac.   1013.     D.   C— Patterson   r.   Ocean 
Ace.  Corp.,  25  App.  Cas.  46.     Ga.— At- 
lanta Ace.  Assn.  V.  Alexander,  104  Ga. 
709,    30    S.    E.    939,    42    L.    R.    A.    188. 
Ill._Wilkinson  f.  The  Aetna  Life  Ins. 
Co.,    240    111.    205,    88    N.    E.    550,    130 
Am.  St.  Eep.  269,  25  L.  R.  A.   (N.  S.) 
1256.      Ind. — Continental     Cas.     Co.     v. 
Llovd,  16-  Ind.  52,  73  N.  E.  824.     la. 
Klumb    v.    Iowa   St.    T.    M.    Assn.,    141 
Iowa  519,   120  N.  W.  81.     Ky.— Amer- 
ican,   etc.    Assn.    v.    Stough,    83    S.    W. 
126.     Md.— Standard   Ace.   &   Life  Ins. 
Co.  V.  Wood,  116  Md.  575,  82  Atl.  702. 
Mich. — Turner    c.   Fidelitv    &    Cas.   Co., 
112  Mich.  425,  70  N.  W.  898,  67  Am.  St. 
Rep.  428,  38  L.  R.  A.  529.     Mo.— Bau- 
mister  i\  Continental  Cas.  Co.,  124  Mo. 
App.  38,  101  S.  W.  152;  Collins  r.  Fidel- 
ity &  Cas.  Co.,  63  Mo.  App.  253.    Neb. 
Ward  V.  Aetna,  etc.   Co.,  82   Neb.  499, 
118  N.  W.  70.     N.  Y.— Landon  v.  Pre- 
ferred Ace.  Ins.  Co.,  43  App.  Div.  487. 
60  N.  Y.  Supp.  188.     Pa.— Hill  r.  Cen- 
tral Ace.  Ins.  Co.,  209  Pa.  632,  59  Atl. 
262.     Tex.— Order  of  Commercial  Trav- 
elers V.  Simpson    (Tex.  Civ.  App.),   177 
S.    W.    169;     International     Travelers' 
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Assn.  V.  Bosworth  (Tex.  Civ.  App.), 
156  S.  W.  346.  Wis. — Hall  v.  American 
Masonic  Ace.  Assn.,  86  Wis.  518,  57 
N.   W.   366. 

40.  U.  S.— Travelers  Ins.  Co.  v.  Mc- 
Conkey,  127  U.  S.  661,  8  Sup.  Ct.  1360, 
32  L.  ed.  308.  Mich.— Utter  i".  Trav- 
elers' Ins.  Co.,  65  Mich.  545,  32  N.  W. 
812,  8  Am.  St.  Rep.  913.  N.  D.— Stev 
ens  r.  Continental  Cas.  Co.,  12  N.  D. 
463,  97  N.  W.  862.  Pa.— Hill  v.  Cen- 
tral Ace.  Ins.  Co.,  209  Pa.  632,  59  Atl. 
262. 

41.  U.  S. — Illinois  Com.  Men's  Assn. 
r.  Parks,  179  Fed.  794,  103  C.  C.  A. 
286.  Colo. — United  States  Casualty  Co. 
r.  Hanson,  20  Colo.  App.  393,  79  Pac. 
176.  Ind. — Continental  Cas.  Co.  r. 
Lloyd,  165  Ind.  52,  73  N.  E.  824.  la. 
Konnv  r.  Bankers  Ace.  Ins.  Co.,  136 
Iowa"l40,  113  N.  W.  566.  Mo.— Fetter 
r.  Fidelitv  &  Cas.  Co.,  174  Mo.  256, 
73  S.  W.  592,  97  Am.  St.  Eep.  560,  61 
L.  R.  A.  459. 

[a]  Whether  plaintiff's  injury  was 
caused  by  external,  violent  and  ac- 
cidental means  within  the  meaning  of 
a  policy  is  a  question  of  fact  for  the 
jury,  where  reasonable  men  may  differ 
as  '  to  whether  the  injury  was  at- 
tributable to  the  introduction  of  a 
hypodermic  needle  deeper  than  it  was 
intended  or  to  the  use  of  morphine 
which  the  plaintiff  voluntarily  inserted. 
Bailev  v.  Interstate  Cas.  Co.,  8  App. 
Div.   127.  40  N.  Y.  Supp.  513. 

[b]  Where  a  policy  provides  less 
liability  in  case  of  disease  resulting 
from  accidental  injury  than  for  dis- 
ability resulting  solely  therefrom,  the 
question  whether  the  disease  arising 
from  the  injury  was  such  a  disease  as 
the  policy  contemplated,  was  for  the 
jnrv.  Konnv  r.  Bankers'  Ace.  Ins. 
Co.",  136  Iowa   140,   113   N.  W.  566. 

42.  U.  S.— Travelers'  Insurance  Co. 
r.  Seavcr,  19  Wall.  531,  22  L.  ed.  155; 
Preferred  Ace.  Ins.  Co.  r.  Muir,  126 
Fed.  926,  61  C.  C.  A.  456;  Myler  r. 
Standard  Life  &  Ace,  Ins.  Co.,  92  Fed. 
861,  35  C.  C.  A.  55;  Ashenfelter  v.  Em- 
ployers' L.  Assur.  Corp.,  London,  Eng., 
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the  injury  of  the  insured  was  sustained  when  under  the  influence  of 
intoxicating  liquors,  or  in  consequence  thereof,  is  ordinarily  for  the 
jury.*^'    Likewise,  in  actions  on  marine  insurance  policies,  the  question 


87  Fed.  6S2,  31  C.  C.  A.  193;  Trav- 
elers' Ins.  Co.  V.  Randolph,  78  Fed. 
754,  24  C.  C.  A.  305.  Cal.— De  Greayer 
V.  Fidelity  &  Cas.  Co.,  126  Cal.  xvii, 
58  Pac.  390.  III.— Tinsman  v.  Illinois 
Com.  Assn.,  235  111.  635,  85  N.  E.  913; 
Continental  Cas.  Co.  v.  Johnson,  119 
111.  App.  93;  Columbian  Ace.  Co.  v. 
Sanford,  50  111.  App.  424.  la.— Payne 
i'.  Fraternal  Ace.  Assn.,  119  Iowa  342, 
93  N.  W.  361;  Follis  v.  United  States 
Mut.  Ace.  Assn.,  94  Iowa  435,  62  N. 
W.  807,  58  Am.  St.  Eep.  408,  28  L. 
E.  A.  78.  Ky.— Aetna  Life  Ins.  Co.  v. 
Claypool,  128  Ky.  43,  107  S.  W.  325; 
Travelers'  Ins.  Co.  v.  Clark,  109  Ky. 
350,  59  S.  W.  7,  95  Am.  St.  Eep.  374. 
Md. — The  Providence  Life  Ins.  Co.,  etc. 
V.  Martin,  32  Md.  310,  Mass.— Noyes 
17.  Commercial  Travelers'  Assn.,  190 
Mass,  171,  76  N.  E.  665;  Anthony  v. 
Merc.  Mut.  Ace.  Assn.,  162  Mass.  354, 
38  N.  E.  973,  44  Am.  St.  Eep.  367,  20 
L.  R.  A.  406;  Keene  v.  New  England 
Ace.  Assn.,  161  Mass.  149,  36  N.  E. 
891;  Badenfeld  v.  Massachusetts  Ace. 
Assn.,  154  Mass.  77,  27  N.  E.  769,  13 
L.  R.  A.  263.  Mich.— Putnam  r.  Phoe- 
nix P.  Aec.  Ins.  Co.,  155  Mich.  134,  118 
N.  W.  922;  Hess  v.  Preferred  Masonic 
M.  Ace.  Assn.,  112  Mich.  196,  70  N. 
W.  460,  40  L.  R.  A.  444.  Minn.— Price 
V.  Standard  Life  &  Ace.  Ins.  Co.,  92 
Minn.  238,  99  N.  W.  887.  Mo.— Powell 
V.  Travelers'  P.  Assn.,  160  Mo.  App. 
571,  140  S.  W.  939;  Dillon  v.  Continen- 
tal, etc.  Cas.  Co.,  130  Mo.  App.  502, 
109  S.  W.  89;  Bateman  v.  Travelers' 
Ins.  Co.,  110  Mo.  App.  443,  85  S.  W. 
128.  Neb.— Rustin  v.  Standard  Life  & 
Aec.  Ins.  Co.,  58  Neb.  792,  79  N.  W. 
712,  46  L.  R.  A.  253.  N.  H.— Whalen 
V.  Peerless  Casualty  Co.,  75  N.  H.  297, 
73  A.  642,  139  Am.  St.  Eep.  695.  N.  Y. 
Norwood  V.  Preferred  Ace.  Ins.  Co.,  56 
Misc.  529,  107  N.  Y.  Supp.  104;  Hess 
V.  Van  Auken,  11  Misc.  422,  32  N.  Y. 
Supp.  126.  Okla.— Pacific  Mut.  Life 
Ins.  Co.  V.  Adams,  27  Okla.  496,  112 
Pac.  1026.  Tenn.— Union  Cas.  &  Sur. 
V.  Harroll,  98  Tenn.  591,  40  S.  W.  1080, 
60  Am.  St.  Rep.  873. 

[a]  Whether  the  exposure  was  un- 
necessary, and  whether  the  insured  was 
aware  of  the  danger  and  intentionally 
risked  it,  are  questions  of  fact  whic'h 


are  properly  left  to  the  jury  under 
appropriate  instructions  by  the  court 
as  to  the  law  of  the  case.  Travelers' 
Ins.  Co.  V.  Randolph,  78  Fed.  754,  24 
C.   C.   A.   305. 

[b]  Where  a  policy  provided  that 
"the  party  insured  is  required  to  use 
all  due  diligence  for  personal  safety 
and  protection,"  the  fact  that  the  in- 
sured was  killed  by  falling  from  the 
second  story  of  a  barn  in  consequence 
of  the  breaking  of  a  joist,  did  not  con- 
clusively show  a  breach  of  provision 
of  the  policy  and  was  properly  left  to 
the  jurv.  Administrators  v.  The  United 
States  Cas.  Co.,  34  N.  J.  L.  371. 

[c]  Attempt  To  Board  a  Moving 
Street  Car.— Johanns  v.  Nat.  Aec.  Soc, 
16  App.  Div.  104,  45  N.  Y.  Supp.   117. 

[d]  Alighting  From  a  Moving  Train. 
National  Life  &  Ace.  Co.  v.  Lokey,  166 
Ala.   174,  52  So.  45. 

[e]  Riding  in  a  Bicycle  Race. 
Keefe  v.  Nat.  Ace.  Soc.  of  N.  Y.,  4 
App.  Div.  392,  38  N.   Y.  Supp.  854. 

[f]  Crossing  Railroad  Track  in  Vio- 
lation of  Law. — It  is  error  for  the 
court  to  rule,  as  a  matter  of  law,  that 
the  injury  of  one  who  crosses  the 
tracks  of  a  railroad  in  a  foot-path 
commonly  used  for  that  purpose,  re- 
sulted from  "voluntary  exposure  to 
unnecessary  danger"  and  from  viola- 
tion of  a  law  or  the  rules  of  a  public 
carrier,  unless  it  is  shown  that  the 
notice  provided  by  the  statute  was 
posted  at  or  near  the  path  and  was 
maintained  in  such  condition  that  those 
undertaking  to  enter  could  have  learned 
its  contents  by  the  exercise  of  reason- 
able care.  Whalen  v.  Peerless  Cas.  Co., 
75  N.  H.  297,  73  Atl.  642,  139  Am. 
St.  Rep.  695. 

43.  la.  —  McDermott  v.  Hawkeye 
Com.  Men's  Assn.,  158  Iowa  544,  139 
N.  W.  472;  Fenton  v.  Iowa  St.  Trav. 
M.  Assn.,  139  Iowa  166,  117  N.  W.  251; 
Sutherland  v.  Standard  Life  Aec.  Ins. 
Co.,  87  Iowa  505,  54  N.  W.  453.  Ky. 
Couadeau  v.  American  Ace.  Co.,  95  Ky. 
280,  25  S.  W.  6.  Minn.— Thompson  v. 
Bankers'  Mut.  Cas.  Ins.  Co.,  128  Minn, 
474,  151  N.  W.  180,  Ann.  Cas.  1916A, 
277.  Mo. — Reddick  v.  Northern  Ace. 
Co.,  180  Mo.  App.  277,  165  S.  W.  354. 
N.  Y. — Johanns  v.   Nat.  Ace,   Soc.,   16 
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■whether  the  acts  of  the  master  of  the  vessel  caused  the  loss  is  to  be 
left  to  the  decision  of  the  jury.** 

J.  Extent  of  Loss.  —  The  amount  of  the  loss  is  to  be  left  to  the 
determination  of  the  jury,*°  unless  the  evidence  in  regard  thereto  is 
uncontradicted,**'  or  the  admitted  loss  exceeds  the  sum  for  which  the 
property  is  insured.*''  The  question  as  to  whether  a  loss  by  fire  was 
total  or  only  partial,  ordinarily  is  for  the  jury,*®  and  the  same  is  true 
as  to  whether  an  injury  accidentally  received  constituted  a  total  dis- 
ability within  the  meaning  of  an  accident  policy.*^ 


App.  Div.  104,  45  N.  Y.  Supp.  117;  De 
Van  V.  Com.  Trav.  M.  Aec.  Assn.,  92 
Hun  256,  36  N.  Y.  Supp.  931.  S.  C. 
Clark  V.  Southeastern  Life  Ins.  Co.,  85 
S.  E.  407. 

44.  U.  S. — M'Lanahan  v.  Universal 
Ins.  Co.,  1  Pet.  170,  7  L.  ed.  98;  How- 
land  IK  Marine  Ins.  Co.,  2  Crancli  C.  C. 
474,  12  Fed.  Cas.  No.  6,798.  N.  Y. 
Thebaud  v.  Great  Wes'tern.  Ins.  Co.,  155 
N.  Y.  516,  50  N.  E.  284;  Hughes  v.  Sun 
Mut.  Ins.  Co.,  100  N.  Y.  58,  2  N.  E. 
901,  3  N.  E.  71;  Atkinson  v.  Great 
Western  Ins.  Co.,  65  N.  Y.  531.  Ohio. 
Old  Dominion  Ins.  Co.  v.  Frank,  7  Ohio 
Dec.  (Beprint)  302.  Pa. — Citizens  Ins. 
Co.  V.  Marsh,  41  Pa.  386. 

45.  U.  S.— Central  Nat.  Fire  Ins. 
Co.  V.  Black,  220  Fed.  8,  135  C.  C.  A. 
584.  111. — Birmingham  Fire  Ins.  Co.  v. 
Pulver,  27  111.  App.  17.  la.— Petty  v. 
Mutual  Fire  Ins.  Co.,  Ill  Iowa  358, 
82  N.  W.  767.  Kan.— Kansas  Ins.  Co. 
V.  Berry,  8  Kan.  159.  Mass. — Brinley 
V.  National  Ins.  Co.,  11  Met.  19.j. 
Minn. — Poppitz  v.  German  Ins.  Co.,  85 
Minn.  118,  88  N.  W.  438.  Mo.— Mad- 
dox  V.  German  Ins.  Co.,  39  Mo.  App. 
198.  N.  Y. — Marx  v.  Pennsylvania  Fire 
Ins.  Co.,  32  Misc.  637,  66  N.  Y.  Supp. 
481.  Pa. — Silverman  v.  Safety  Mut. 
Fire  Ins.  Co.,  44  Pa.  Super.  618.  Tex. 
Occident  Fire  Ins.  Co.  v.  Linn  (Tex. 
Civ.  App.),  179  S.  W.  523.  Va.— North 
British,  etc.  Co.  v.  Nidiffer,  112  Va. 
591,  72   S.  E.  130. 

[a J  The  ''fact  that  it  might  be 
difficult  for  the  jury,  and,  in  many  in- 
stances, perhaps  impossible,  to  arrive 
at  its  exact  cash  value,  would  not 
authorize  the  court  to  direct  a  verdict 
for  the  defendant."  Walker  v.  West- 
ern Underwriters'  Assn.,  142  Mich.  162, 
105  N.  W.   597. 

46.  American  Cent.  Ins.  Co.  r. 
Noe,  75  Ark.  406,  88  S.  W.  572; 
Lion  Fire  Ins.  Co.  v.  Heath,  29  Tex. 
Civ.  App.  203,  68  S.  W.  305. 
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47.  Ohage  v.  Union  Ins.  Co.,  82 
Minn.  426,  85  N.  W.   212. 

[a J  Where  there  is  a  total  loss  under 
a  valued  policy  and  no  evidence  of 
deterioration  in  value,  the  question 
need  not  De  submitted  to  the  jury.  Hil- 
burn  V.  Phoenix  Ins.  Co.,  140  Mo.  App. 
355,  124  S.  W.  63. 

48.  Kan. — ^Liverpool  &  L.  &  G.  Ins. 
Co.  V.  lleckman,  64  Kan.  388,  67  Pac. 
879.  Minn. — Oppenheim  i".  Fireman 's 
Fund  Ins.  Co.,  119  Minn.  417,  138  N. 
W.  777.  Tex.  —  Commercial  Union 
Assur.  Co.  of  London  r.  Meyer,  9  Tex. 
Civ.  App.  7,  29  S.  W.  93. 

[a]  It  is  "a  question  of  fact  for 
the  jury  whether  the  building  itself, 
as  an  edifice,  capable  of  use  as  a  build- 
ing, had  been  totally  destroyed;  and, 
if  they  found  that  the  cost  of  recon- 
struction would  exceed  one-half  of  the 
Aalue  of  the  building  when  restored,  it 
was  for  them  to  say  whether  or  not 
there  was  a  total  destruction  of  the 
building  within  the  meaning  of  this 
clause  of  the  policy."  Corbett  f.  Spring 
Garden  Ins.  Co.,  40  App.  Div.  628,  58 
N.  Y.  Supp.  148. 

49.  ni.— Groh  r.  Great  Eastern  Cas. 
&  ludcm.  Co.,  155  111.  App.  18.  Ind. 
]\rcElfresh  v.  O.ld  Fellow  Ace.  Co.,  21 
Ind.  App.  557,  52  N.  E.  819.  Kan. 
Smith  r.  Supreme  Lodge,  62  Kan.  75, 
61  Pac.  416.  Minn. — Lobdill  v.  Labor- 
ing Men's  Mut.  Aid  Assn.,  69  Minn. 
14,  71  N.  W.  696,  65  Am.  St.  Kep.  542, 
38  L.  R.  A.  537.  Mo.— Cren.shaw  r. 
Pac.  '^\nt.  Life  Ins.  Co.,  71  Mo.  App. 
42;  MiMahon  v.  Supreme  Council,  54 
Mo.  App.  468.  N.  Y. — Hutchinson  v. 
Supreme  Tent  Maccabees,  68  Hun  355, 
22  N.  Y.  Supp.  801. 

fa]  Whether  the  insured  was  "to- 
tally and  permanently  incapacitated 
from  performing  manual  labor,"  is  for 
the  jury  to  determine  from  all  the  evi- 
dence. Grand  Lodge  of  Locomotive 
Firemen  v.  Orrell,  109  111.  App.  422. 
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IX.  INSTRUCTIONS.  — A.  Generally.  —  The  general  rules  gov- 
eruing  instructions  apply  to  actions  based  upon  insurance  contracts.^" 
Thus,  it  is  error  to  instruct  the  jury  on  issues  not  made  in  the  cusc.^^ 
It  is  likewise  error  to  submit  issues  which,  though  tendered   were  not 


[b]  Where  a  policy  provides  that  in 
the  event  of  "loss  by  severance  of  one 
entire  hand  or  foot"  the  insured  shall 
be  entitled  to  a  certain  indemnity,  and 
from  the  evidence  different  viev/s 
might  be  entertained  upon  the  ques- 
tion, it  is  error  to  direct  a  verdict. 
Sneck  v.  Travelers'  Ins.  Co.,  88  Hun 
94,  34  N.  Y.  Supp.  545. 

[c]  The  question  whether  the  tear- 
ing off  of  three  fingers  wholly,  and  a 
part  of  the  other,  and  cutting  the 
hand,  and  destroying  the  joint  of  the 
thumb  is  the  loss  of  one  hand  "caus- 
ing immediate,  continuous  and  total 
disability"  within  the  meaning  of  a 
policy,  is  one  of  fact  for  the  jty-y. 
Lord  r.  American  Mut.  Aec.  Assn.,  89 
Wis.  19,  61  N.  W.  293,  46  Am.  St.  Eep. 
815,  26  L.  E.  A.  741. 

fd]  The  loss  of  a  left  arm  by  a 
druggist  is,  as  a  matter  of  law,  not 
a  total  and  permanent  disability  and  a 
demurrer  to  a  complaint  on  a  policy 
stipulating  for  a  certain  indemnity  in 
case  of  a  total  disability  is  properly 
sustained.  Smith  r.  Supreme  Lodge,  62 
Kan.  75,  61  Pac.  416. 

50.  See  the  title   "Instructions." 

51.  U.  S.— Western  Assur.  Co.  of 
Toronto  v.  Mohlman,  83  Fed.  811,  28 
C.  C.  A.  157,  40  L.  R.  A.  561.  Ala. 
Manchester  Fire  Assur.  Co.  v.  Feibel- 
man,  118  Ala.  308,  23  So.  759.  Ark. 
Beavers  v.  Security  Mut.  Ins.  Co.,  76 
Ark.  595,  90  S.  W.  13.  ni.— Drago  V. 
Prudential  Ins.  Co.,  184  111.  App.  618. 
Ind. — Eed  Men's  Frat.  Aec.  Assn.  v. 
Eippey,  181  Ind.  454,  103  N.  E.  345, 
104  N.  E.  641,  50  L.  E.  A.  (N.  S.) 
1006.  la.— McCoy  v.  Iowa  State  Ins. 
Co.,  107  Iowa  80,  77  N.  W.  529.  Kan. 
Pwelling-House  Ins.  Co.  v.  Johnson,  47 
Kan.  1,  27  Pae.  100.  Ky.— Continental 
Ins.  Co.  V.  Coons,  14  Ky.  L.  Rep.  110. 
Mo. — Summers  v.  Metropolitan  Life 
Ins.  Co.,  90  Mo.  App.  691.  N.  Y. 
Northam  r.  Dutchess  County  Mut.  Ins. 
Co.,  177  N.  Y.  73,  69  N.  E.  222.  S.  C. 
Stickley  v.  Mobile  Ins.  Co.,  37  S.  C. 
56,  16  S.  E.  280.  Tez.— East  Texas 
Fire  Ins..  Co.  r.  Brown,  82  Tex.  631, 
IS  S.  W.  713.  Va.— Wytheville  Ins. 
Co.  v:  Stultz,  87  Va.  629,  13  S.  E.  77. 


Wash. — Starr  v.  Aetna  Life  Ins.  Co.,  45 
Wash.  128,  87  Pac.  1119. 
See  13  Standard  Prog. 

[a]  A  charge  to  find  for  the  defend- 
ant, if  plaintiff's  representations  were 
in  any  respect  untrue,  is  erroneous, 
where  the  pleadings  contest  the  truth 
of  certain  specific  representations  only. 
Equitable  Life  Ins.  Co.  v.  Hazlewood, 
75  Tex.  338,  12  S.  W.  621,  16  Am.  St. 
Rep.  893,  7  L.  E.  A.  217. 

[b]  It  is  error  to  charge  the  jury 
that  defendant  must  prove  a  breacli  of 
warranties  by  a  preponderance  of  the 
evidence  where  plaintiff  admits  the 
breach.  Kelly  v.  U.  S.  Health  &  Aec. 
Ins.  Co.,  84  S.  C.  95,  65  S.  E.  949, 

[e]  If  a  breach  of  a  condition  ia 
unnecessarily  negatived  in  the  com- 
plaint, a  denial  in  the  answer  raises 
an  issue  upon  which  it  is  error  to  re- 
fuse to  charge.  Ellsworth  v.  Aetna 
Ins.  Co.,  89  N.  Y.  186. 

[d]  Contributory  Negligence. — A  re- 
fusal to  charge  that  if  the  injury  was  , 
caused  by  plaintiff's  negligence  in 
leaving  a  moving  conveyance,  the  ver- 
dict should  be  for  defendant,  is  not 
erroneous  where  an  exem.ption  from 
liability  on  the  ground  that  plaintiff 
contributed  to  the  negligence  was  not 
pleaded.  Kirkpatrick  v.  Aetna  Life 
Ins.  Co.,  141  Iowa  74,  117  N.  W.  1111, 
22  L.  R.  A.    (N.  S.)    1255. 

[e]  Proof  of  Loss. — In  an  action  in 
which  the  averments  of  the  complaint 
in  regard  to  proofs  of  loss  are  admitted 
by  the  answer,  an  instruction  defining 
plaintiff's  duty  to  furnish  proofs  of  loss  t 
and  what  would  amount  to  a  waiver, 
though  unnecessary,  is  harmless.  Rieger 
r.  The  Mechanics '"^Ins.  Co.,  69  Mo.  App. 
674. 

[f  ]  The  issue  of  waiver  not  having 
been  presented  by  the  pleadings,  it  is 
error  for  the  court  to  instruct  the  jury 
that  plaintiff  must  either  show  a  per- 
formance of  the  conditions  of  the  con- 
tract or  that  defendant  had  waived 
such  performance.  Ft.  Wayne  Ins.  Co. 
V.  Irwin,  23  Ind.  App.  53,  54  N.  E. 
817. 

[g]  Rebate  of  Unearned  Premiums. 
Where  the  matter  of  rebate  of  un- 
earned premiums  is   not  in  issue,  it  is 
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supported  by  proof.^-  The  instructions  must  be  applicable  to  the 
proof  introduced  at  the  trial.^^  An  omission  to  instruct  the  jury  on 
a  material  issue  supported  by  the  evidence  is  prejudicial  error.^*     In 


error  to  instruct  the  jury  that  the  in- 
surer attempting  to  cancel  the  policy 
was  bound  to  return  the  premium. 
Davison  v.  London  &  L.  Fire  Ins.  Co., 
189  Pa.  132,  42  Atl.  2. 

[h]  After  the  sustaining  of  a  de- 
murrer to  a  plea  setting  up  a  contract 
limitation,  the  question  of  such  limita- 
tion is  no  longer  presented  by  the 
pleadings  and  the  defendant  is  not  en- 
titled to  have  the  court  instruct  the 
jury  upon  that  point.  Barber  f.  F.  & 
M.  Insurance  Co.,  16  W.  Va.  658,  37 
Am.  Eep.  800. 

52.  U.  S. — New  Orleans  Insurance 
Co.  V.  Piaggio,  16  Wall.  378,  21  L.  ed. 
358.  Colo. — Strauss  v.  Phenix  Ins.  Co., 
9  Colo.  App.  386,  48  Pac.  822.  HI. 
The  American  Ins.  Co.  v.  Crawford,  89 
111.  62.  la. — Kennv  v.  Bankers'  Ace. 
Ins.  Co.,  136  Iowa  140,  113  X.  W.  SHC). 
Kan. — Western  Home  Ins.  Co.  v.  Thorpe, 
40  Kan.  255,  19  Pac.  631.  Md.— Al- 
legre's  Admrs  v.  MarVland  Ins.  Co.,  2 
Gill  &  J.  136,  20  Am.'Dec.  424.  Mass. 
Cook  V.  North  British  &  Mercantile 
Ins.  Co.,  181  Mass.  101,  62  N.  E.  1049. 
Mich. — Briggs  v.  Fireman 's  Fund  Ins. 
Co.,  65  Mich.  52,  31  N.  W.  616.  S.  C. 
Hankinson  v.  Piedmont  i\Iut.  Ins.  Co., 
80  S.  C.  392,  61  S.  E.  905.  Tex.— Fire 
Assn.  of  Philadelphia  r.  Masterson,  25 
Tex.  Civ.  App.  518,  61  S.  W.  962; 
Pennsvlvania  Fire  Ins.  Co.  r.  Faires, 
13  Tex.  Civ.  App.  Ill,  35  S.  W.  55; 
German-American  Ins.  Co.  v.  Waters, 
10  Tex.  Civ.  App.  363,  30  S.  W.  576. 

See  13  Standard  Proc. 

[a]  Excuse. — It  is  error  to  charge 
the  jury  that  they  might  consider  cir- 
cumstances excusing  the  delay  in  giv- 
ing notice  of  the  injury,  where  no  such 
matters  of  excuse  were  proved.  The 
Eailwav  Passenger  Assur.  Co.  v.  Bur- 
well,  44  Ind.  460. 

[b]  Where  there  was  no  evidence 
introduced  tending  to  support  a  waiver 
of  a  condition  of  the  policy  to  the  ef- 
fect that  if  the  building  ceased  to  be 
used  in  the  ordinary  manner  for  more 
than  ten  days,  the  policy  is  void,  it  is 
error  to  charge  the  jury  on  the  ques- 
tion of  waiver.  Cronin  v.  Fire  Assn., 
119  Mich.  74,  77  N.  W.  648. 

[c]  Increase  of  Risk. — In  the  ab- 
sence    of     evidence     showing     that     a 
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change  in  the  occupancy  of  the  in- 
sured premises  increased  the  risk,  it  is 
error  to  charge  the  jury  that  such 
change  rendered  the  policy  void.  Har- 
ris V.  Phoenix  Ins.  Co.,  85  Iowa  238, 
52  N.  W.  128;  Cronin  r.  Fire  Assn., 
119    Mich.    74,    77   X.    W.   648. 

[d]  Although  there  is  no  evidence 
of  a  compliance  with  the  condition  of 
the  policy  in  regard  to  the  ascertain- 
ment of  the  amount  of  loss  by  appraise- 
ment, but  the  evidence  shows  a  waiver 
of  such  compliance,  it  is  not  error  to 
charge  the  jury  that  plaintiff  has  per- 
formed the  conditions  of  the  policy. 
Hooker  r.  Phoenix  Ins.  Co.,  69  Mo. 
App.  141. 

[ej  Though  the  answer  alleges  the 
failure  of  insured  to  take  reasonable 
]irecaution  for  the  preservation  of  the 
property  and  that  by  the  terms  of  the 
jiolicy,  for  that  reason  he  could  not 
recover  the  full  amount  of  in.surance, 
if  there  is  no  evidence  supporting  such 
defense  it  is  not  improper  to  charge 
the  jury  that  if  they  find  for  plaintiff 
tliey  should  find  for  the  full  amount  of 
the  policv.  Schornak  r.  St.  Paul  Fire 
&  Marine  Ins.  Co.,  96  Minn.  299,  104 
X.  W.  1087. 

53.  Smith  Lumber  Co.  r.  Central  Ins. 
Co.,  68  Minn.  45,  70  X.  W.  866. 

[aj  Where  the  evidence  is  uncon- 
tradicted as  to  a  failure  of  plaintiff  to 
comply  with  the  arbitration  clause,  it 
is  error  to  charge  the  jury  on  the 
question  of  partial  loss,  as  plaintiff 
under  the  evidence  coubl  recover  only 
in  case  of  a  total  loss.  Teter  r.  Frank- 
lin Fire  Ins.  Co.,  74  W.  Va.  344,  82 
S.  E.  40. 

fbj  In  the  absence  of  a  written 
ayiplication  for  insurance  it  is  error  to 
charge  on  the  effects  of  a  concealment 
in  an  application.  Strauss  r.  Phenix 
Ins.  Co.,  9  Colo.  App.  3S6,  48  Pac.  822. 
fc]  In  an  action  on  a  benefit  cer- 
tificate payable  by  assessment,  where 
it  appears  that  the  full  amount  of  in- 
surance was  not  realized  from  the 
assessment,  it  is  error  to  tell  the  jury 
to  find  in  the  amount  claimed  if  they 
find  for  the  plaintiff.  Cram  r.  Equit- 
able Ace.  Assn.,  58  Hun  11,  11  N.  Y. 
Supp.    462. 

54.     Ga. — Phenix    Ins.    Co.    v.    Hart, 
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submitting  the  issues  the  court  must  of  course  completely  and  correct- 
ly instruct  th$  jury  as  to  all  the  material  elements  involved  in  such 
issues.^5  It  is  not  necessary,  however,  to  give  a  detailed  statement 
of  the  issues,  but  it  is  sufficient  for  the  court  to  state  the  facts  which 
would  sustain  or  defeat  a  recovery.^"  The  instructions  should  not  be 
misleading."  But  where  the  charge  of  the  court  construed  as  a  whole 
is  clear  in  its  meaning,  it  cannot  be  said  that  the  jury  were  misled 


112  Ga,  765,  38  S.  E.  67.  HI.— Covenant 
Mut.  Life  Assn.  v.  Cox,  71  111.  App. 
39.  Ind. — Indiana  Ins.  Co.  v.  Pringle, 
21  Ind.  App.  559,  52  N.  E.  821.  la. 
Harris  v.  Phoenix  Ins.  Co.,  85  Iowa 
238, -52  N.  W.  128.  Ky.— Boatman 's 
Fire  &  Marine  Ins.  Co.  r.  James  &  Red- 
ford,  10  Ky.  L.  Rep.  816.  Md.— Trans- 
atlantic Fire  Ins.  Co.  v.  Dorsey,  56  Md. 
70,  40  Am.  Rep.  403.  Mo.— Roberts  r. 
Insurance  Co.  of  America,  94  Mo.  App. 
142,  72  S.  W.  144.  Neb.— Agricultural 
Ins.  Co.  V.  Morrow,  43  Neb.  788,  62  N. 
W.  212. 

See  12  Standard  Pboc. 

[a]  An  instruction  in  an  action  in 
which  the  defense  relied  upon  a  fail- 
ure to  comply  with  the  ' '  iron  safe ' ' 
clause,  omitting  to  mention  such  de- 
fense and  proof  of  waiver  introduced 
by  the  plaintiff,  is  erroneous.  Rudd 
V.  American  Guar.  Fire  Ins.  Co.,  120 
Mo.  App.  1,  96  S.  W.  237. 

[bj  Instructions  authorizing  the 
jury  to  find  for  plaintiff  upon  waiver 
of  one  cause  of  forfeiture  alone,  not- 
withstanding there  may  have  been  no 
such  waiver  upon  other  grounds  of  for- 
feiture which  were  in  issue,  are  erro- 
neous. Ormsby  v.  Laclede  Farmers  Mut. 
Fire  Ins.  Co.,  98  Mo.  App.  371,  72  S. 
W.  139. 

[c]  But  the  right  to  a  forfeiture 
and  a  waiver  thereof  may  be  submitted 
in  one  instruction,  where  proof  is  in- 
troduced tending  to  show  a  waiver. 
German  Fire  Ins.  Co.  v.  Grunert,  112 
111.  68,  1   N.  E.   113. 

55.  Cal. — Miller  v.  Fireman's  Fund 
Ins.  Co.,  6  Cal.  App.  395,  92  Pac.  332. 
Neb. — Cunningham  v.  Modern  Brother- 
hood, 96  Neb.  827,  148  X.  W.  918.  Tex. 
Underwriters'  Fire  Assn.  v.  Palmer,  32 
Tex.  Civ.  App.  447,  74  S.  W.  603. 

See   13  Standard  Proc. 

[a]  An  instruction  on  the  increase 
of  risk  should  inform  the  jury  that  the 
policy  was  not  forfeited  if  the  in- 
creased hazard  was  not  within  the 
knowledge  or  control  of  the  insured. 
Northern  Assur.  Co.  of  London  v.  Craw- 


ford, 24  Tex.  Civ.  App.  574,  59  S.  W. 
916. 

[b]  An  instruction  on  waiver  of 
forfeiture  which  omits  the  element  of 
knowledge  of  the  forfeiture  by  the  in- 
surance company  is  erroneous.  Cox  v. 
American  Ins.  Co.,  184  111.  App.  419; 
Hankinson  r.  Piedmont  Mut.  Ins.  Co., 
80  S.   C.  392,   61   S.   E.   905. 

[cj  An  instruction  that  an  "  agent 'a 
agreement  to  settle  estopped  the  com- 
pan}^  from  asserting  a  forfeiture  for 
non-compliance  with  the  iron-safe 
clause,  without  requiring  a  finding  that 
at  the  time  the  agreement  was  made 
the  agent  had  knowledge  of  the  de- 
struction of  the  books,"  is  erroneous; 
for  knowledge  of  the  fact  to  be  waived 
is  an  essential  element  of  waiver.  Rudd 
r.  American  Guar.  Fire  Ins.  Co.,  120 
Mo.  App.  1,  96  S.  W.  237. 

[dj  It  is  error  to  charge  the  jury 
that  a  failure  "to  comply  with  a  con- 
dition precedent  works  a  forfeiture  of 
all  rights  under  the  policy  without  the 
qualification  of  a  possible  waiver  of 
forfeiture.  American  Ins.  Co.  v,  Haynie, 
91  Ark.  43,  120  S.  W.  825. 

56.  Kenny  v.  Bankers'  Ace.  Ins. 
Co.,  136  Iowa  140,  113  N.  W.  566;  Sun 
]\rut.  Ins.  Co.  r.  Tufts,  20  Tex.  Civ. 
App.  147,  50  S.  W.  180. 

57.  Ala. — United  States,  etc.  Co.  v. 
Lesser,  126  Ala.  568,  28  So.  646.  Colo. 
Des  Moines  Life  Assn.  v.  Owen,216  Colo. 
App.  60,  63  Pac.  781.  Ga.— Phenix  Ins. 
Co.  f.  Hart,  112  Ga.  765,  38  S.  E.  67. 
Ind. — Union  Life  Ins.  Co.  v.  Jameson, 
31  Ind.  App.  28,  67  N.  E.  199.  Mo. 
St.  Louis  Gas  Light  Co.  v.  American 
Fire  Ins.  Co.  of  Phila.,  33  Mo.  App. 
348. 

See  13  Standard  Proc. 

[a]  An  instruction  given  at  the 
request  of  the  plaintiff  and  telling  the 
jury  that  the  burden  was  upon  the  de- 
fendant to  prove  beyond  a  reasonable 
doubt  that  the  plaintiff  caused  the  fire 
in  question  is  misleading  for  the  rea- 
son that  if  the  defendant  proved  tha.t 
the    plaintiff   aided    in    or   abetted    the 
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by  some  instructions  which  taken  separately  may  be  considered  ob- 
jectionable.^® An  instruction  should  not  be  contradictory  so  as  to 
leave  the  jury  in  doubt  as  to  what  the  law  applicable  to  the  case  is.^^ 
Instructions  should  not  invade  the  province  of  the  jury,*^"  as  by  as- 
suming the  truth  of  material  facts  on  which  the  evidence  is  con- 
flicting/'^ 

B.     Tekms  and   Provisions   of   Contract.  —  It    is    improper    to 
charge  the  jury  to  take  the  words  used  in  a  policy  in  their  ordinary 


setting  of  the  fire  the  defense  sought 
to  be  interposed  would  be  thereby  es- 
tablished. Milhim  v.  Hawkeye  Ins. 
Co.,  171  111.  App.  262. 

[b]  Waiver. — It  is  error  to  charge 
the  jury  that  the  evidence  establishes 
a  verbal  waiver  of  proof  of  loss  and 
that  the  law  requires  a  waiver  of 
proof  of  loss  to  be  m  writing,  it  be- 
ing calculated  to  mislead  the  jury. 
Aetna  Ins.  Co.  v.  Bank  of  Brunson,  191 
Fed.  385,  114  C.  C.  A.  303. 

[cj  An  instruction  on  waiver  of 
forfeiture  "by  word  or  act"  without 
informing  the  jury  of  the  nature  of 
such  word  or  act  necessary  to  make 
it  a  waiver  is  misleading.  North  Britit^h 
&  ]\Ierc.  Ins.  Co.  v.  Steiger,  13  111.  App. 
482. 

58.  Penn  v.  Standard  Life  Ins.  Co., 
160  N.  C.  399,  76  S.  E.  262,  42  L.  E. 
A.  (N.  S.)  597. 

59.  Union  Life  Ins.  Co.  v.  Jameson, 
31  Ind.  App.  28,  67  N.  E.  199. 

[a]  But  where  the  court  in  one  in- 
struction tells  the  jury  that  if  a  cer- 
tain disease  of  the  insured  did  not 
contribute  to  his  death,  then  the  plain- 
tiff is  entitled  to  recover,  and  in  an- 
other calls  attention  of  the  jury  to 
the  fact  that  if  such  disease  actively 
co-operated  with  the  accidental  injury 
in  causing  his  death  they  should  find 
for  the  defendant,  these  instructions 
are  not  conflicting,  but  are  in  accord. 
Continental  Casualty  Co.  v.  Semple 
(Ky.),  112  S.  W.  1122.-  See  also  Gen- 
eral Accident  Corp.  v.  Homelv,  109  Md. 
93,  71  Atl.  524;  Continental  Cas.  Co.  r. 
Peltier,  104  Va.  222,  51  S.  E.  209. 

60.  Northwestern  Mutual  Life  Ins. 
Co.  r.  Muskegon  Nat.  Bank,  122  U.  S. 
501,  7  Sup.  Ct.  1221,  30  L.  ed.  1100, 

Questions  of  Law  and  Fact. — See 
supra,  Vm. 

[a]  The  question  of  cancellation  of 
a  policy  is,  under  conflicting  evidence, 
one  for  the  jury,  and  it  is  error  to 
direct  the  jury  under  such  circum- 
stances to   find   that   the    policy    sued 
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iipon  was  cancelled.  Merchants'  Fire 
Ins.  Co.  V.  McAdams,  88  Ark.  550,  115 
S.  W.  175. 

[bj  Waiver. — It  is  error  (1)  to 
charge  the  jury,  where  the  evidence  is 
conflicting,  that  a  waiver  has  been 
established  by  the  conduct  of  the  in- 
surer. Phoenix  Ins.  Co.  i?.  Minner,  64 
Ark.  590,  44  S.  W.  75;  Moriarty  v. 
United  States  Fire  Ins.  Co.,  19  Tex. 
Civ.  App.  669,  49  S.  W.  132.  (2)  But 
where  the  evidence  showing  a  waiver 
of  forfeiture  remained  uncontradicted 
the  court  should  charge  the  jury  that 
a  waiver  has  been  proven.  Towle  v. 
Ionia  ilut.  Fire  Ins.  Co.,  91  Mich.  219, 
51    N.   W.  987. 

\c^  Even  though  no  proof  of  the 
liness  of  an  insured  vessel  is 
1,  it  is  error  to  instruct  the 
]uiv  iii;it  the  plaintiffs  are  not  entitled 
to  recover  "because  they  had  offered 
no  testimony  of  any  loss  by  perils  of 
the  seas  within  the  terms  of  the  pol- 
icj-,"  for  the  seaworthiness  of  the  ves- 
sel is  presumed  and  whether  such  pre- 
sumption is  rebutted  by  the  evidence, 
is  for  the  jury  to  decide.  Field  v. 
Piesident,  etc.  Ins.  Co.  of  N.  A.,  3  Md. 
244. 

61.    See  13  Standakd  Pkoc. 

[a]  Agency. — Where  the  evidence  is 
conflicting  as  to  whether  a  person  act- 
ing as  the  agent  of  an  insurance  com- 
pany was  its  agent,  it  is  error  for  tho 
court  to  assume  in  the  charge  that  tho 
insurance  company  is  chargeable  with 
knowledge  communicated  to  such  per- 
son, m. — Gillespie  Tp.  Mut.  Fire  Ins. 
Co.  r.  Prather,  105  111.  App.  123.  Ky. 
Boatman's  Fire  &  Marine  Ins.  Co.  r. 
James  &  Bedford,  10  Ky.  L.  Eep.  816, 
abstract.  Tex. — East  Texas  Fire  Ins. 
Co.  V.  Brown,  82  Tex.  631,  18  S.  W. 
713. 

[b]  An  instruction  charging  an  in- 
surance company  with  notice  of  any 
matter  communicated  to  its  agent  at 
the  time  of  the  execution  of  the  con- 
tract is  erroneous  as  omitting  the  ele- 
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and  popular  sense,  as  it  is  the  province  of  the  court  and  not  of  the 
jury  to  construe  the  terms  of  the  contract  of  insurance. *^^  But  the 
charge  of  the  court  must  conform  to  the  terms  of  the  contract,*''^  and 


ment  of  authority  of  the  agent  to  make 
the  contract.  Cedar  Eapids  Ins.  Co.  v. 
Shimp,  16  111.  App.  248. 

62.  Ark. — Greenwich  Ins.  Co.  v. 
State,  74-  Ark.  72,  84  S.  W.  1025.  lU. 
The  American  Cent.  Ins.  Co.  v.  Eoth- 
child,  82  111.  166.  Mo.— The  St.  Louis 
Gas  Light  Co.  r.  The  American  Fire 
Ins.    Co.    of    Phila.,    33    Mo.    App.    348. 

63.  U.  S. — German  Savings  &  Loan 
Soc.  V.  Commercial  Union  Assur.  Co. 
of  London,  187  Fed.  758,  109  C.  C.  A. 
506;  Orient  Ins.  Co.  v.  Leonard,  120 
Fed.  808,  57  C.  C.  A.  176.  Cal.— Foun- 
tain V.  Connecticut  Fire  Ins.  Co.,  158 
Cal.  760,  112  Pac.  546,  139  Am.  St. 
Kep.  214.  D.  C. — Mitchell  v.  Potomac 
Ins.  Co.,  16  App.  Cas.  241.  111.— Tor- 
pedo Top  Co.  r.  Royal  Ins.  Co.,  162 
111.  App.  338.  Nelj. — Ward  v.  Aetna 
Life  Ins.  Co.,  85  Neb.  471,  123  N.  W. 
456. 

[a]  Where  a  condition  of  the  policy 
provides  for  a  limitation  of  time  with- 
in which  actions  thereon  must  be 
brought,  the  court  should  follow  the 
terms  of  the  policy.  Allemania  Ins. 
Co.  r.  Little,  20  111.  App.  431. 

[b]  The  presentation  (1)  of  proofs 
of  loss  being  essential  to  the  recovery 
under  the  terms  of  the  policy,  it  is 
error  to  give  an  instruction  authoriz- 
ing the  jury  to  find  for  the  plaintiff 
irrespective  of  presentation  or  waiver 
of  such  proofs.  Roberts  v.  Insurance 
Co.  of  America,  94  Mo.  App.  142,  72 
S.  W.  144.  (2)  Wliere  the  time  within 
which  proofs  of  loss  were  to  be  pre- 
sented is  specified  in  the  policy,  it  is 
error  to  instruct  the  jury  that  they 
are  to  determine  whether  or  not  proofs 
of  loss  were  presented  within  a  reason- 
able time.  White  r.  Home  Mut.  Ins. 
Co.,  128  Cal.  131,  60  Pac.  666.  (3)  It 
is  likewise  error  to  charge  the  jury 
that  if  the  insured  gave  notice  to  the 
defendant  upon  ascertaining  that  the 
injury  is  covered  by  the  policy,  then 
such  notice  is  sufficient  in  law,  with- 
out limitation  as  to  the  time  of  notice, 
is  erroneous.  The  Railway  Passenger 
Assur.   Co.   V.   Burwell,  44   Ind.   460. 

[c]  Loss  by  Explosion. — Where  by 
the  terms  of  the  policy  the  insurer 
was  not  liable  for  a  loss  by  fire  caused 
by    an  .explosion,    an    instruction    that 


"if  there  existed  upon  the  premises  a 
fire,  and  that  the  explosion,  if  there 
was  an  explosion,  followed  as  an  in- 
cident to  that  fire,  then  the  loss  to 
the  plaintiff  would  be  really  occasioned 
by  the  fire,  but  if  the  explosion  were 
not  an  incident  to  a  precedent  fire,  but 
was  the  origin  and  the  direct  cause 
of  the  loss,  then  there  was  no  de- 
struction by  fire,  and  the  plaintiff  is 
not  entitled  to  recover  anything  from 
the  defendant"  is  correct.  Mitchell  v. 
Potomac  Ins.  Co.,  183  U.  S.  42,  22  Sup. 
Ct.  22,  46  L.  ed.  74. 

[d]  Under  an  accident  policy  ex- 
cepting injuries  intentionally  inflicted 
by  another  person,  it  is  error  to  imply 
in  the  charge  that  the  insured  may  re- 
cover where  the  means  used  by  an- 
other were  accidental  as  to  him.  Trav- 
elers'  Ins.  Co.  V.  McConkey,  127  U.  S. 
661,  8   Sup.   Ct.  1360,  32  L.  ed.   308. 

[e]  Where  the  policy  provides  for 
indemnity  only  in  case  of  total  dis- 
ability, it  is  error  to  instruct  the  jury 
that  plaintiff  may  recover,  although  he 
is  able  to  do  some  part  but  not  all 
of  his  accustomed  work.  Lyon  v.  Rail- 
way Passenger  Assur.  Co.,  46  Iowa  631. 

[f]  Negligence  of  the  Insured. — (1) 
Where  the  policy  expressly  provides 
that  the  insured  shall  at  all  times  use 
due  care  and  diligence,  it  is  error  to 
instruct  the  jury  that  negligence  is  no 
defense  to  the  action.  Standard  Life 
&  Ace.  Ins.  Co.  v.  Langston,  GO  Ark. 
381,  30  S.  W.  427;  Southern  Mut.  Ins. 
Co.  V.  Hudson,  113  Ga.  434,  38  S.  E. 
964.  (2)  But  in  the  absence  of  such 
a  provision  in  the  policy  an  instruc- 
tion telling  the  jury  that  plaintiff  can- 
not recover  if  the  death  of  the  insured 
was  caused  by  his  own  negligence  is 
erroneous.  Mulville  v.  Pacific  Mut. 
Life  Ins.  Co.,  19  Mont.  95,  47  Pac.  650. 

[g]  Where  negligence  is  a  defense, 
an  instruction  telling  the  jury  that  the 
insured  is  required  to  use  that  degree 
of  care  and  caution  which  might  rea- 
sonably be  expected  of  an  ordinarily 
prudent  person  under  like  circumstances 
states  the  law  correctly.  Ky. — Trav- 
elers' Ins.  Co.  V.  Clark,  109  Ky.  350, 
59  S.  W.  7,  95  Am.  St.  Rep.  374.  Mo. 
Price   V.    Patrons'    &    Farmers'     Home 

1  Protection  Co.,  77  Mo.  App.  236.     Tenn. 

Vol.  XIV 


98 


INSURANCE 


\ 


construe  the  words  of  the  policy  according  to  their  obvious  meaning, 
unless  it  appears  that  the  parties  did  not  intend  to  so  use  them."* 
The  terms  used  in  the  policy  should  be  clearly  defined  by  the  court." 
But  it  is  not  necessary  to  quote  the  precise  language  of  the  policy."-^ 
Wliere  a  substantial  compliance  with  the  terms  of  a  policy  is  sufficient, 
an  instruction  requiring  a  literal  compliance  therewith  is  erroneous."' 


TTnion  Cas.  &  Sur.  Co.  f.  Harroll,  98 
Tenn.  591,  40  S.  W.  1080,  60  Am.  St. 
Eep.   873. 

[h]  Increase  of  Eisk  Through  Gross 
Negligence. — An  instruction  on  increase 
of  risk  by  a  change  in  the  use  of  the 
property,  charging  the  jury  that  if  the 
insured  changed  the  use  of  the  prop- 
erty in  such  a  way  as  manifests  gross 
negligence,  is  erroneous,  as  the  issue 
for  the  jury  to  determine  is  whether 
or  not  the  change  has  been  such  as 
to  materially  increase  the  risk.  South- 
ern Mut.  Ins.  Co.  V.  Hudson,  113  Ga. 
434,  38  S.  E.  964;  Seaman  v.  Anchor 
Fire  Ins.  Co.,  149  Iowa  583,  128  N.  W. 
934. 

[i]  Suicide. — "Where  under  the  terms 
of  the  policy  the  same  becomes  void 
in  the  event  that  the  insured  commits 
suicide  within  a  certain  time,  whether 
sane  or  insane,  a  charge  of  the  court, 
telling  the  jury  that  if  the  insured 
committed  suicide  while  insane  the 
plaintiff  nevertheless  cannot  recover, 
is  correct.  Jenkins  v.  National  Union, 
118  Ga.  587,  45  S.  E.  449. 

[j]  Interest. — An  instruction  author- 
izing the  jury  to  calculate  the  inter- 
est from  the  date  of  the  fire  is  erro- 
neous as  the  interest  should  be  com- 
puted from  the  date  on  which  the 
policy  is  made  pavable.  Hartford  Fire 
Ins.  Co.  V.  Enoch,  79  Ark.  475,  96  S. 
W.  393. 

64.  Ala. — Standard  Life  &  Ace.  Ins. 
Co.  v.  Jones,  94  Ala.  434,  10  So.  530. 
Ark. — Metropolitan  Life  Ins.  Co.  r. 
Shane,  98  Ark.  132,  135  S.  W.  836. 
Okla. — Sovereign  Camp  v.  Hutchins,  39 
Okla.   267,   134   Pae.  1116. 

[a]  In  defining  "accidental"  death 
it  is  not  error  for  the  court  to  illus- 
trate the  meaning  of  the  term  by  ex- 
amples. Fidclitv  &  Cas.  Co.  v.  Egbert, 
84  Fed.  410,  28  C.  C.  A.  281. 

[b]  Where  the  policy  (1)  provides 
against  liability  where  there  has  been 
a  voluntary  exposure  to  unnecessary 
danger,  it  is  error  to  instruct  the  jury 
that  plaintiff  could  not  recover  if  by 
the  exercise  of  ordinary  care  he  should 
have  been  aware  of  the  danger.     Trav- 
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elers'  Ins.  Co.  f.  Clark,  109  Ky.  350, 
59  S.  W.  7,  95  Am.  St.  Eep.  374;  Union 
Cas.  &  Sur.  Co.  r.  Harroll,  98  Tenn. 
591,  40  S.  W.  1080,  60  Am.  St.  Rep. 
873.  (2)  On  the  other  hand,  an  in- 
struction that  the  question  of  due  care 
is  not  involved  in  the  issue  of  volun- 
tary exposure  to  unnecessary  danger  is 
correct.  De  Grcaver  r.  Fidelitv  &  Cas. 
Co.,  126  Cal.  xvii,  58  Pac.  390.  (3) 
But  an  instruction  that  the  fact  of 
tlie  insured  being,  or  walking,  upon  a 
roadbeil  does  not  show  of  itself  that 
he  voluntarily  or  unnecessarHy  exposed 
I'.imself  to  danger,  is  erroneous  for  the 
reason  that  it  ignores  the  general  pre- 
sumption that  all  men  are  in  posses- 
sion of  their  faculties  and  that  the 
insured  in  going  upon  a  railroad  track 
went  there  knowingly  ami  voluntarily. 
Correll  r.  National  Ace.  Soc,  139  Iowa 
36,  116  N.  W.  1046,  130  Am.  St.  Rep. 
294. 

65.  Manchester  Fire  Assur.  Co.  v. 
Feibelman,  118  Ala.  308,  23  So.  759. 

[a]  Total  Loss  of  Building. — An  in- 
struction on  total  loss  as  follows:  "If 
you  believe  from  the  evidence  that  the 
building  has  lost  its  i>lentity  and  spe- 
cific character  as  a  building,  and  be- 
come so  far  disintegrated  that  it  can- 
not be  properly  designated  as  a  build- 
ing, altliough  some  part  of  it  may  re- 
main standing,  then  there  is  a  total 
loss  in  the  meaning  of  the  law"  states 
the  law  correctly.  Stevens  r.  Norwich 
T^nion  Fire  Ins.'  Co.,  120  Mo.  App.  88, 
96  S.  W.  684. 

66.  Central  Ace.  Ins.  Co.  r.  Rembe. 
220  HI.  151,  77  N.  E.  123,  110  Am.  St. 
Rep.  235,  5  L.  R.  A.   (N.  S.)   933. 

67.  Ark. — Queen  of  Arkansas  Ins. 
Co.  r.  Malone.  Ill  Ark.  229,  163  S.  W. 
771.  Tex. — Phoenix  Assur.  Co.  of  Lon- 
don V.  Stevenson,  34  Tex.  Civ.  App. 
471,  79  S.  W.  866.  Va.— North  British 
&  Mer.  Ins.  Co.  v.  Ni.liffcr,  112  Va. 
591,  72  S.  E.  130. 

[a]  An  inslruction  "that  a  strict 
and  literal  compliance  with  such  a  pro- 
vision is  not  in  every  instance  neces- 
sary in  order  to  entitle  a  party  to  re- 
cover, and  that  if  the  jury  found  from 
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C.  Refusal  of  Requested  Instructions.  —  It  is  error  to  refuse  a 
correct  request  for  an  instruction' on  a  material  issue.*^^  But  the  re- 
quested instruction  must  be  wholly  correct  in  point  of  law  or  there 
is  no  error  in  the  refusal  of  it.^^ 

D.  Presumptions  and  Burden  op  Proof.^<*  —  It  is  error  to  instruct 
the  jury  that  plaintiff  must  prove  a  compliance  with  all  the  terms 
and  conditions  of  the  policy  and  that  he  did  not  violate  any  of  them,"^ 
unless  compliance  with  all  the  terms  of  the  policy  is  a  condition 
precedent  to  recovery."  Where  the  question  as  to  whether  plaintiff 
set  the  insured  property  on  fire  is  in  issue,  an  instruction  that  it  is 
not  necessary  for  defendant  to  establish  such  fact  beyond  a  reason- 
able doubt  and  that  a  preponderance  of  the  evidence  is  sufficient,  is 
correct."  But  it  is  error  to  instruct  the  jury  that  the  insured  is  en- 
titled to  all  reasonable  presumptions  in  his  favor  on  the  question  of 
forfeiture.^*    "Wliere  it  is  a  question  of  fact  whether  a  misrepresenta- 


a  preponderance  of  the  evidence  that 
the  delay  in  the  proof  .  .  .  was  oc- 
casioned by  circumstances  not  at- 
tributable to  the  neglect  or  oad  faith  of 
the  plaintiff  or  her  attorney,  and  that 
the  proofs  were  filed  within  a  reason- 
able time  under  all  the  circumstances 
surrounding  the  case,  the  plaintiff 
would  be  excused  from  *  not  making 
proof  sooner  and  would  be  deemed  in 
law  to  have  complied  with  the  eon- 
tract  of  insurance "  is  a  correct  state- 
ment of  the  law.  Simmons  v.  Western 
Travelers'  Ace.  Assn.,  79  Neb.  20,  112 
N.  W.  365. 

68.  Ala. — Georgia  Home  Ins.  Co.  v. 
Allen,  119  Ala.  436,  24  So.  399.  Ark. 
German-American  Ins.  Co.  v.  Brown,  75 
Ark,  251,  87  S.  W.  135.  Ga.— Insurance 
Co.  of  N.  A.  V.  Leader,  121  Ga.  260,  48 
S.  E.  972.  N.  y.— Ellsworth  v.  Aetna 
Ins.  Co.,  89  N.  Y.  186.  Wis.— Dohmen 
Co.  V.  Niagara  Fire  Ins.  Co.,  96  Wis. 
38,  71  N.  W.  69. 

See  13  Standard  Proc. 

[a]  Assignment. — It  is  error  to  re- 
fuse to  instruct  the  jury  at  the  in- 
stance of  defendant  that  the  promise 
of  its  agent  to  procure  an  assignment, 
of  a  policy  is  not  sufficient  to  entitle 
plaintiff  to  recover  if  no  further  steps 
were  taken  to  procure  the  assignment. 
Shuggart  V.  Lycoming  Fire  Ins.  Co.,  55 
Cal.  408. 

[b]  Where  a  contract  of  accident 
insurance  provides  that  the  insurer  is 
not  liable  ,  for  a  disability  resulting 
wholly  or  in  part  from  a  disease,  and 
there  was  evidence  that  the  injury 
might  have  been  aggravated  or  caused 
by  a  disease,  a  refusal  to  instruct  that 


if  the  jury  so  found  there  could  be 
no  recovery,  is  error.  Binder  v.  Na- 
tional Masonic  Ace.  Assn.,  127  Iowa  25, 
]02  N.  W.  190. 

[ej  Harmless  Error. — But  where  the 
jury  upon  the  evidence  found  that  the 
insured  property  was  a  total  loss,  a 
refusal  to  charge  on  the  question  of 
partial  loss  is  harmless  error.  Com- 
mercial L'uion  Assur.  Co.  of  London  v. 
Meyer,  9  Tex.  Civ.  App.  7,  29  S.  W.  93. 

69.  United  States  Life  Ins.  Co.  v. 
Lesser,  126  Ala.  568,  28  So.  646;  Spring 
V.  Chautauqua  Mut.  Life  Assn.,  14  N.  Y. 
Supp.   904. 

70.  See  generally  13  Standard  Proc. 

71.  Hester  v.  Fidelity  &  Cas.  Co.,  69 
Mo.   App.    186. 

72.  Woodall  v.  Pac.  Mut.  Life  Ins. 
Co.  of  S.  F.  (Tex.  Civ.  App.),  79  S.  W. 
1090. 

73.  Mo,  —  Eothschild  v.  American 
Cent.  Ins.  Co.,  62  Mo.  356.  Ohio. 
Pennsvlvania  Fire  Ins.  Co.  v.  Carnahan, 
19  Ohio  Cir.  Ct.  97.  Ore.— First  Nat. 
Bank  v.  Fire  Assn.,  33  Ore.  172,  50 
Pac.  568,  53  Pac.  8.  Wash.— McWil- 
liams  V.  Cascade  Fire  &  M.  Ins.  Co., 
7  Wash.  48,  34  Pac.  140.  W.  Va.— Sim- 
mons V.  Insurance  Co.,  8  W.  Va.  474. 

74.  Denver  Mut.  Fire  Ins.  Co.  V. 
Resor,  95  III.  App.  197. 

[aj  But  it  is  not  error  to  so  in- 
struct the  jury  as  to  permit  them  to 
take  into  consideration  all  the  deal- 
ings of  the  parties,  the  knowledge  of 
the  insurer  of  the  character  of  the 
property  and  its  use,  both  at  the  time 
of  the  issuance  of  the  policy  and  after- 
wards, so  as  to  enable  them  to  deter- 
mine   whether   or   not    the   insurer   be- 
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tion  was  material,  a  charge  that  the  defendant  must  prove  that  but 
for  the  untrue  statements  of  the  insured  the  policy  would  not  have 
been  issued,  is  not  erroneous."  It  is  proper  to  instruct  the  jury,  where 
the  issue  of  fraud  on  the  part  of  the  insured  is  involved,  that  the 
law  presumes  innocence,  and  that  fraud,  therefore,  must  be  clearly 
provedJ"^  So  too,  it  is  proper  to  charge  the  jury  that  the  presumption 
of  law  is  against  suicide  and  that  defendant  must  show  by  a  fair 
preponderance  of  the  evidence  that  the  cause  of  death  was  suicide," 
but  such  instruction  should  not  be  given,  where  the  insured  was  suffer- 
ing from  a  form  of  insanity  attended  with  suicidal  tendencies/^ 

E.  Amount  of  Recovery.  —  It  is  the  duty  of  the  court  to  instruct 
the  jury  with  respect  to  the  proper  method  of  determining  the  true 
value  of  the  destroyed  property."  But  in  case  of  a  total  loss,  where 
the  value  of  the  property  is  designated  in  the  policy  and  there  is 
no  evidence  of  depreciation  thereof,  it  is  not  necessary  to  instruct 


came  estopped  from  setting  up  tlic 
breach  of  the  contract  relied  on  as  a 
defense.  Morotock  Ins.  Co.  v.  Pankey, 
91  Va.  259,  21  S.  E.  487. 

[bj  An  instruction  that  a  forfeit- 
ure of  an  insurance  policy  "is  not 
favored  under  the  law,  and  where  the 
language  of  policies  is  doubtful  the 
court  will  adopt  the  construction  which 
will  prevent  a  forfeiture,"  is  improper, 
because  the  application  of  this  rule  to 
the  construction  of  insurance  policies 
is  within  the  province  of  the  court,  and 
not  the  jury.  Prudential  Ins.  Co.  v. 
Union  Trust  Co.,  56  Ind.  App.  418,  105 
N.   E.  505. 

[c]  But  an  instruction  telling  the 
jury  that  if  defendant  upon  receipt  of 
what  purported  to  be  proof  of  loss  did 
not  communicate  to  plaintiff  any  ob- 
jections thereto  further  proofs  of  loss 
were  waived,  is  correct.  Arnold  v. 
Hartford  Fire  Ins.  Co.,  55  Mo.  App. 
149. 

75.  Shawnee  Fire  Ins.  Co.  v.  Chap- 
man (Tex.  Civ.  App.),  132  S.  W.  854. 

[a]  But  a  recjuested  instruction 
that  the  failure  of  the  insured  to  com- 
municate to  the  insurance  company  the 
extent  aud  nature  of  his  interest  in  the 
insured  premises  is  properly  refused, 
because  the  materiality  of  the  disclos- 
ure or  concealment,  which  is  the  de- 
cisive element,  is  omitted.  Franklin 
Fire  Ins.  Co.  v.  Coates,  14  Md.  285. 

76.  Guiltinan  v.  Metropolitan  Life 
Ins.  Co.,  69  Vt.  469,  38  Atl.  315;  Ban- 
non  V.  Insurance  Co.,  115  Wis.  250,  91 
N.   W.   666. 

77.  Ala. — Woodmen  v.  Wright,  7 
Ala.  App.  255,  60  So.  1006.    lU.— Fidel- 
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ity  &  Cas.  Co.  r.  Weise,  182  111.  496, 
55  N.  E.  540.  Mich. — Ferris  v.  Loyal, 
152  Mich.  314,  116  N.  W.  445.  Va. 
Life  Ins.  Co.  v.  Hairston,  108  Va.  832, 
62  S.  E.  1057,  128  Am.  St.  Eep.  989. 
Tenn.— Knights  of  Pythias  v.  Steele, 
107  Tenn.  1,  63  S.  W.  1126. 

[aj  But  see  Sackberger  v.  National 
Grand  Lodge,  73  Mo.  App.  38,  holding 
that  in  the  face  of  substantial  testi- 
mony bearing  on  the  issue  of  suicide 
it  is  not  proper  to  tell  the  jury  that 
the  presumption  of  law  is  against  sui- 
cide. 

78.  Wasey  v.  Travelers '  Ins.  Co.,  126 
Mich.  119,  85  N.  W.  459. 

79.  m.— Thimming  r.  Miller,  13  HI. 
App.  59').  la. — Warshawky  r.  Anchor 
:\lut.  Fire  Ins.  Co.,  98  Iowa  221,  67 
N.  W.  237.  Mo. — Maildox  v.  German 
Ins.  Co.,  39  :Mo.  App.  198.  Tex.— Occi- 
dent Fire  Ins.  Co.  v.  Linn  (Tex.  Civ. 
App.),  179  S.  W.  523;  Green  v.  Hill, 
4  Tex.  465.  Va. — North  British,  etc. 
Co.  V.  Nidiffer,  112  Va.  591,  72  S.  E. 
130. 

[a]  A  charge  authorizing  the  jury 
to  take  into  consideration  the  state- 
ments of  the  proof  of  loss  in  determin- 
ing the  value  of  the  lost  property  is 
erroneous.  Lundvick  r.  Westchester 
Fire  Ins.  Co.,  128  Iowa  376,  104  N.  W. 
429;  Virginia  Fire  &  Marine  Ins.  Co. 
V.  Cannon,  18  Tex.  Civ.  App.  588,  45 
S.   W.   945. 

[b]  Where  an  instruction  in  an  ac- 
tion on  a  fire  policy  erroneously  per- 
mitted the  jury  to  consider  the  value 
of  dental  books,  which  were  not  in- 
cluded in  the  policy,  such  error  cannot 
be   held  harmless  on   the   ground  that 
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the  jury  on  the  value  of  the  property.«<^  Where  a  policy  contains  a 
stipulation,  permitting  other  insurance  and  providing  for  a  stated 
proportion  of  liability,  it  is  proper  to  charge  the  jury  on  the  pro 
rata  liability,  as  provided  by  the  policy.^^ 

X.  VERDICT  AND  JUDGMENT.  —  The  general  rule,  that,  where 
special  findings  are  susceptible  of  two  constructions,  such  construction 
will  be  adopted  by  the  court,  which  upholds  the  general  verdict, 
applies  to  verdicts  on  policies  of  insurance.^^  A  motion  for  judg- 
ment on  the  answers  to  special  interrogatories  notwithstanding  the 
general  verdict  will  be  granted  only  where  the  conflict  between  such 
answers  and  the  general  verdict  is  irreconcilable, ^^  and  the  court  may 
in  such  event,  on  its  own  motion,  render  judgment  in  accordance  with 
the  answers  to  the  special  interrogatories.^*    Where  the  amount  of  the 


the  other  articles  more  than  covered 
the  insurance.  American  Fire  Ins.  Co. 
v.  Bell,  33  Tex.  Civ.  App.  11,  75  S.  W. 
319. 

[c]  An  instruction  allowing  the 
jury  to  select  one  of  several  measures 
of  damages  is  erroneous.  Schaefer  v. 
Anchor  Mut.  Fire  Ins.  Co.,  133  Iowa 
205,    100    N.    W.    857,    110    N.    W.    470. 

80.  Hilburn  v.  Phoenix  Ins.  Co.,  140 
Mo.  App.  355,  124  S.  W.  63;  Lion  Fire 
Ins.  Co.  V.  Heath,  29  Tex.  Civ.  App. 
203,  68  S.  W.  305. 

81.  The  American  Ins.  Co.  v.  Craw- 
ford, 89  HI.  62;  Orient  Ins.  Co.  v.  Mof- 
fatt,  15  Tex.  Civ.  App.  385,  39  S.  W. 
1013. 

[a]  There  being  no  doubt  as  to  a 
stipulation  in  the  policy,  that  in  case 
of  other  insurance  the  defendant  should 
be  liable  only  for  a  stated  proportion 
of  the  loss  and  there  being  evidence 
to  show  that  other  insurance  on  the 
property  was  taken,  the  court  should 
have  given  the  rule  of  the  pro  rata 
liability  in  accordance  with  the  stip- 
ulation of  the  policy.  Hibernia  Ins. 
Co.  V.  Starr   (Tex.),  13  S.  W.   1017. 

[b]  But  an  instruction  which  ig- 
nores the  three-fourths  value  clause  is 
harmless  error  where  the  evidence 
showed  that  the  total  amount  of  in- 
surance was  less  than  three-fourths  of 
the  value  of  the  property  destroyed. 
Malin  y.' Mercantile  Mut.  Ins.  Co.,  105 
Mo.  App.  625,  80  S.  W.  56. 

[c]  Where  a  policy  in  the  sum  of 
$350  provides  that  the  insurer  shall 
not  be  liable  for  more  than  three- 
fourths  of  the  value  of  the  property 
destroyed,  an  in '3truction  that  the  meas- 
ure of  damages  would  be  the  value  of 
the  property  destroyed  by  fire,  not  ex- 
ceeding the  sum  of  $350,  is  erroneous 


as  authorizing  the  jury  to  find  in  that 
amount.  State  Mut.  Fire  Ins.  Co.  v. 
Cathey  (Tex.  Civ.  App.),  153  S,  W. 
935. 

82.  Ind.— United  States,  etc.  Co.  v. 
Clark,  41  Ind.  App.  345,  83  N.  E.  760; 
Commercial,   etc.    Assn.   v.   Springsteen, 

23  Ind.  App.  657,  55  N.  E.  973.  la. 
Sutherland  v.  Standard  Life  &  Ace. 
Ins.  Co.,  87  Iowa  505,  54  N.  W,  453. 
Wash. — Mereier   v.  Travelers'  Ins.   Co., 

24  Wash.  147,  64  Pac.  158. 

See  the  titles  "Special  Interrog- 
atories to  Juries;"  "Verdict." 

[a]  Where  the  jury  finds  by  their 
general  verdict  that  the  death  of  the 
insured  was  produced  by  a  gun-shot 
wound  and  in  their  special  findings 
say  that  they  cannot  determine  from 
the  evidence  whether  the  pistol  was 
fired  by  the  insured  or  some  other  per- 
son, the  special  findings  must  be  so 
construed  as  to  uphold  the  general  ver- 
dict, and  the  presumption  of  law  being 
against  suicide,  it  must  be  considered 
that  the  jury  found  that  the  death  of 
the  insured  was  caused  by  violent  and 
accidental  means.  Warner  v.  United 
States  Mut.  Ace.  Assn.,  8  Utah  431,  32 
Pac.  696. 

[b]  The  failure  of  the  jury  to  re- 
turn a  special  finding  will  be  disre- 
garded if  the  jury  found  the  facts 
necessary  to  support  the  general  ver- 
dict. Sutherland  v.  Standard  Life  & 
Ace.  Ins.  Co.,  87  Iowa  505,  54  N.  W. 
453. 

83.  Cal.— McEwen  r.  New  York  Life 
Ins.  Co.,  23  Cal.  App.  694,  139  Pac. 
242.  Ga. — Georgia  Co-op.  Fire  Assn.  v. 
Harris,  124  Ga.  114,  52  S.  E.  88.  Ind. 
Catholic  Order  of  F.  v.  Collins,  51  Ind. 
App.  285,  99  N.  E.   745. 

84.  Maceman      v.      Equitable      Life 
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insurance  is  to  be  paid  in  installments,  a  judgment  may  be  entered 
for  the  amount  due  and  directing  payment  of  the  further  installments 
at  their  respectives  maturity.®^  In  rendering  judgment  on  a  benefit 
certificate  it  is  proper  to  deduct  the  assessments  and  dues  tendered 
but  not  actually  paid  prior  to  the  commencement  of  the  action.^" 
Wliere  the  jury  incorrectly  computes  the  pro  rata  liability  of  the 
several  defendants,  the  court  may  after  verdict  correct  the  mistake 
and  render  judgment  accordingly,^'^  In  some  jurisdictions  damages 
may  be  added  to  the  amount  found  due  on  the  policy  in  case  of  un- 
reasonable and  vexatious  delay,^^  and  in  others  reasonable  counsel  fees 
may  be  allowed  in  actions  on  policies  of  insurance.^^ 

XI.  INSOLVENCY  AND  RECEIVERSHIP.^o  —  The  insolvency  of 
an  insurance  company  operates  as  a  cancellation  of  all  outstanding 
policies,®^  but  as  the  company  by  its  insolvency  commits  a  breach  of 
its  contracts,  the  policyholders  thereupon  are  entitled  to  damages  for 
that  breach.^2  Upon  the  insolvency-  of  a  mutual  insurance  company 
and  the  appointment  of  a  receiver  a  policyholder  ordinarily  cannot 
maintain  an  action  for  loss  occurring  after  the  appointment  of  the 
receiver.^^     In   an   action  by  a   receiver   to   recover   assessments  the 


Assur.    Soc,    69   Minn.    285,   72   N.    "W. 
111. 

[a]  Where  the  jury  found  a  general 
verdict  for  the  plaintiff,  but  in  an- 
swer to  special  interrogatories  found 
that  there  were  no  visible  marks  of 
injury,  which  fact  under  the  policy 
was  essential  to  plaintiff's  recovery, 
the  ruling  of  the  court  in  rendering 
judgment  for  the  defendant  is  not  er- 
roneous. Mutual,  etc.  Co.  v.  Travelers', 
etc.  Assn.   (Ind.  App.),  100  N.  E.  451. 

85.  Central  Life  Ins.  Co.  r.  Eoberts, 
165  Ky.  296,  176  S.  AV.  1139. 

86.  Eeiter  v.  National  Council 
(Minn.),  154  N.  W.  665. 

[aj  Where  the  court  rendered  judg- 
ment on  the  verdict  for  the  full  amount 
prayed  for,  but  the  certificate  pro- 
vided that  $50  might  bo  retained  for 
a  special  fund,  the  judgment  will  be 
modified  so  as  to  allow  the  deduction 
stipulated  in  the  certificate.  National 
Council  V.  Scaley  (Tex.  Civ.  App.),  162 
S.  W.  455. 

87.  Orient  Ins.  Co.  i:  Moffatt,  15 
Tex.  Civ.  App.  385,  39  S.  W.  1013. 

88.  U,  S.— Mutual  Life  Ins.  Co.  r. 
Watson,  30  Fed.  653.  Ga.— Cotton  Life 
Ins.  Co.  V.  Edwards,  74  Ga.  220.  Ind. 
The  Commonwealth 's  Ins.  Co.  v.  Mon- 
ninger,  18  Ind.  352.  Mo. — Sappingtou 
V.  St.  Joseph  Mut.  Fire  Ins.  Co.,  77'"Mo. 
App.  270.  Tex. — Piedmont  Life  Ins. 
Co.  V.  Eay,  50  Tex.  511. 

89.  Fla. — Supreme    Lodge    v.    Lips- 
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comb,  50  Fla.  406,  39  So.  637.  Ga, 
Travelers'  Ins.  Co.  v.  Sheppard,  85  Ga. 
751,  12  S.  E.  18.  Kan.— Alliance  Co- 
operative Ins.  Co.  V.  Corbett,  69  Kan. 
564,  77  Pac.  108.  Mo.— Buehholz  v. 
Metropolitan  Life  Ins.  Co.,  176  Mo. 
App.  464,  158  S,  W.  451.  Neb.— Amer- 
ican Fire  Ins.  Co.  r.  Landfare,  56  Neb. 
482,  76  N.  W.  1068.  Tex.— Washington 
Life  Ins.  Co.  v.  Gooding,  19  Tex.  Civ. 
App.   490,   49   S.  W.   123. 

90.  See  generally  the  titles  "Cor- 
porations ; "  "  Insolvency; "  "  Receiv- 
ers." ( 

91.  American  Cas.  Ins.  Co. 's  Case, 
82  Md.  535,  34  Atl.  778,  38  L.  E.  A. 
97;  Doane  r.  Millville  Mut.  &  Fire  Ins. 
Co.,   43   N.   J.   Eq.  522,   11   Atl.   739. 

92.  Md. — American  Cas.  Ins.  Co. 's 
Case,  82  :\[d.  535,  34  Atl.  778,  38  L.  R. 
A.  97.  Mo. — Eelfe  r.  Commercial  Ins. 
Co.,  10  Mo.  App.  393.  N.  Y.— Mason  v. 
Cronk,  125  N.  Y.  496,  28  N.  E.  224. 

[a]  Mutual  Insurance  Company. 
Ind. — Clark  v.  ^Manufacturers'  Mut. 
Fire  Ins.  Co.,  130  Ind.  332,  30  N.  E. 
212.  Minn. — In  re  Minneapolis  Mut. 
Fire  Ins.  Co.,  49  Minn.  291,  51  N.  W. 
921.  Wis.— Dewey  v.  Davis,  82  Wis. 
500,   52   N.  W.   774. 

93.  Ind. — Eeliance  Lumber  Co.  v. 
Brown,  4  Ind.  App.  92,  30  N.  E.  625. 
Mass. — Com.  v.  Mass.  Mut.  Fire  Ins. 
Co.,  119  iNlass.  45.  Minn. — Taylor  v. 
North  Star  Mut.  Ins.  Co.,  46'  Minn. 
198,  48   N.   W.   772.     N.   J.— Doane   v. 
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complaint  must  state  all  the  facts  necessary  to  show  a  liability  of  the 
member  of  a  mutual  insurance  company  to  pay  the  assessment  sued 
for.^*  Where  the  receiver  of  an  insurance  company  is  not  authorized 
either  by  statute  or  by  the  order  of  court  appointing  him  to 
sue  in  his  own  name,  he  must  bring  the  action  in  the  name  of  the 
eompany.^5  A  policyholder  has  no  right  to  set  off  as  against  the 
assessment  sued  for,  a  loss  suffered  under  the  policy  held  by  him, 
after  the  appointment  of  the  receiver.^''  Nor  can  he-  set  off  against 
the  assessment  a  dividend  declared  by  the  receiver  of  the  mutual 
insurance  company,^^  or  his  own  claim  against  the  insurance  company 
for  the  value  of  the  policy  at  the  time  of  the  appointment  of  the 
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XII.  REMEDIES  OF  AND  ACTIONS  BY  INSURER.  —  Upon 
delivery  of  the  policy  to  the  insured  and  its  acceptance,  an  insurance 
company  may  bring  an  action  for  the  recovery  of  the  premium  specified 
in  the  policy.^^     Wliere  the  insurance  company  after  delivery  of  a 


Milville  Mut.  Marine  &  Tire  lus.  Co., 
43  N.  J.  Eq.  522,  11  Atl.  739.  E.  I. 
Insurance  Commissioner  ;;.  Commercial 
Mut.  Ins.  Co.,  20  E.  I.  7,  36  Atl.  930. 
Tenn. — Gleason  v.  Prudential  Fire  Ins. 
Co.,  127  Tenn.  8,  151  S.  W.  1030.  Wis. 
Boyd  V.  Mutual  Fire  Assn.,  116  Wis. 
155,  90  N.  W.  1086,  94  N.  W.  171,  96 
Am.  St.  Eep.  948,  61  L.  E.  A.  918. 

[aj  But  where  a  policy  is  issued 
by  a.  mutual  insurance  company  upon 
payment  of  a  fixed  premium  without 
provision  for  any  contingent  liability 
of  the  insured  an  action  may  be  main- 
tained by  the  insured  in  ease  of  loss 
under  such  a  policy  subsequent  to  the 
appointment  of  a  receiver.  People  v. 
Highland  Mut.  Fire  Jus.  Co.,  26  Misc. 
205,  56  N.  Y.  Supp.  83. 

94.  111. — Western  Manuf.  Mut.  Ins. 
Co.  V.  Eowell  Co.,  94  111.  App.  16.  Ind. 
Manlove  v.  Burger,  38  Ind.  211.  N.  Y. 
Thomas  ,r.  Whallon,  31  Barb.   172. 

[a] ''  That  an  Assessment  Has  Been 
Duly  Levied. — Embree  v.  Shideler,  36 
Ind.,  423;  Hurlbut  v.  Eoot,  12  How.  Pr. 
(N.  Y.)  511;  Devendorf  V.  Beardsley, 
23  Barb.    (N.  Y.)    656. 

[b]  That  demand  for  payment  of 
the  assessment  has  been  made  on  the 
defendant.  Hurlbut  V.  Eoot,  12  How. 
Pr.    (N.  Y.)    511. 

[c]  That  the  claims  for  losses  to 
be  satisfied  from  the  assessment  have 
been  adjusted  and  are  due  to  the  claim- 
ants (Manlove  r.  Burger,  38  Ind.  211), 
and  that  such  claims  arose  from  losses 
which  occurred  while  the  defendant 
was  a  policy  holder  and  a  member  of 
the  company.     Downs  v.  Hammond,  47 


Ind.  131;  Whitman  v.  Mason,  40  Ind. 
189;  Embree  v.  Shideler,  36  Ind.  423 j 
Jackson  v.  Eoberts,  31   N.  Y.  304. 

95.  Manlove  v.  Burger,  38  Ind.  211. 
See  the  title  "Receivers." 

96.  N.  Y. — Lawrence  v.  Nelson,  21 
N.  Y.  158.  Pa.— Schofield  v.  Lafllerty, 
17  Pa.  Super.  8;  Care  v.  Brown,  31  W. 
N.  C.  501.  Tenn.— Gleason  v.  Pruden- 
tial Fire  Ins.  Co.,  127  Tenn.  8,  151  S. 
W.  1030. 

[aJ  A  member  of  an  insolvent 
mutual  insurance  company  having  sus- 
tained a  loss  stands  in  the  double  rela- 
tion of  debtor  and  creditor  and  can- 
not participate  in  the  fund  until  all 
claims  against  the  company  are  satis- 
fied. He,  therefore,  is  not  permitted  to 
set  off  his  loss  against  an  assessment. 
Gain's  Estate,  5  Pa.  Dist.  350. 

97.  Gain's  Estate,  5  Pa.  Dist.  350. 

98.  Newcomb  v.  Almy,  96  N.  Y. 
308;  North  Carolina  Mut.  Life  Ins. 
Co.  V.  Powell,  71  N.  C.  389;  Conigland 
V.  N.  C.  Mut.  Life  Ins.  Co.,  62  N.  C. 
341,  98  Am.  Dec.  89. 

[aJ  The  general  rule  that  a  holder 
of  an  unmatured  policy  is  a  creditor 
of  the  insurance  company  and  in  case 
of  his  indebtedness  to  the  company 
may  set  off  his  claim  to  the  extent  of 
the  value  of  his  policy,  is  not  applicable 
to  mutual  companies,  the  debt  consti- 
tuting a  part  of  the  guaranty  fund  of 
the  company.  Allen  v.  Thompson,  108 
Ky.  476,  56  S.  W.  823. 

99.  Ga.— Loyd  v.  Pollitt,  86  S.  E. 
233.  111.— Illinois  Life  Ins.  Co.  v.  Ken- 
nedy, 191  111.  App.  29.  Tex. — Just  v. 
Herry    (Tex.    Civ.    App.),    174     S.     W. 
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policy  discovers  fraud  in  the  application  it  may  bring  suit  for  rescis- 
sion of  the  contract  of  insurance  and  ask  for  damages  to  be  deducted 
from  the  premium  received  on  the  policy.^ 

Subrogation. —  Upon  payment  to  the  insured  of  the  indemnity  specified 
in  a  policy  of  fire  or  marine  insurance  the  insurer  becomes  subrogated 
to  the  rights  of  the  insured  as  against  the  party  who  caused  the  loss 
and  such  rights  may  be  enforced  by  an  action  for  damages.^  This  rule, 
however,  is  not  applicable  to  life^  and  accident  insurance  policies.*  An 
action  by  virtue  of  subrogation  must  under  the  rules  of  the  common 
law  be  brought  in  the  name  of  the  insured  for  the  use  of  the  insurer." 
But  where  the  statute  requires  that  every  action  shall  be  brought  in 


1012;    Security   Life   Ins.    Co.   r.   Allen 
(Tex.  Civ.  App.),  170  S.  W.  131. 

1.  Mincho  V.  Bankers'  Life  Ins.  Co., 
129  App.  Div.  332,  113  N.  Y.  Supp. 
346. 

2.  U.  S. — Mobile  &  Montgomery  Ey. 
Co.  V.  Jurey,  111  U.  S.  584,  4  Sup.  Ct. 
566,  28  L.  ed.  527.  Ark.— Railway  Co. 
V.  Fire  Assn.,  60  Ark.  325,  30  S.  W. 
350,  28  L.  R.  A.  83.  Ga.— Norwich 
Union  Fire  Ins.  Soc.  V.  Bainbridge  Gro- 
cery Co.  (Ga.  App.),  85  S.  E.  622.  Ind. 
Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v. 
Home  Ins.  Co.,  108  N.  E.  525.  N.  J. 
Fire  Assn.  of  Philadelphia  v.  Wells  (N. 
J.  Eq.),  94  Atl.  619.  N.  Y.— Allen 
Renting  Co.  f.  United  Traction  Co., 
154  N.  Y.  Supp.  934. 

3.  Mobile  Life  Insurance  Co.  v. 
Brame,  95  U.  S.  754,  24  L.  ed.  580; 
Connecticut  Mut.  Life  Ins.  Co.  r.  New 
York  &  New  Haven  E.  Co.,  25  Conn. 
265,  65  Am.  Dec.  571. 

4.  Aetna  Life  Ins.  Co.  v.  Parker  & 
Co.,  96  Tex.  287,  72  S.  W.  168;  Gatz- 
weiler  v.  Milwaukee  Elec.  R.  &  L.  Co., 
136  Wis.  34,  116  N.  W.  633,  128  Am. 
St.  Rep.  1057,  18  L.  R.  A.   (N.  S.)   211. 

5.  Ga. — Holcombe  v.  Richmond  &  D. 
E.  Co.,  78  Ga.  776,  3  S.  E.  755.  111. 
Peoria  Marine  &  Fire  Ins.  Co.  v.  Frost, 
37  111.  333.  Me.— Rockingham  Mut. 
Fire  Ins.  Co.  v.  Bosher,  39  Me.  253,  63 
Am.  Dec.  618.  Pa. — Gales  v.  Hailman, 
11  Pa.   515. 

[aj  There  "is  no  doubt  of  the  right 
of  an  insurer,  who  has  paid  a  loss,  to 
use  the  name  of  the  insured,  in  order 
to  obtain  redress  from  the  author  of 
the  wrong;  a  right  to  be  exercised  for 
the  benefit  of  the  party  equitably  en- 
titled to  its  benefits,  not  to  be  enforced 
by  its  possessor  in  his  own  name,  but 
by  him  as  the  successor  to  the  remedies 
of  the  person  whom  he  has  indem- 
nified."    Connecticut    Mut.    Life    Ins. 
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Co.  V.  New  York  &  New  Haven  R.  Co., 
25   Conn.  265,  65  Am.  Dec.  571. 

[bj  The  insurance  company  having 
by  reason  of  payment  of  the  indem- 
nity been  subrogated  to  the  rights  of 
the  insured  cannot  be  deprived  of  its 
right  to  reimbursement  from  the  wrong- 
doer by  reason  of  the  insured  failing 
to  bring  suit.  It  has  such  an  interest 
as  authorizes  it  to  institute  suit  in  the 
name  of  the  insured  and  it  may  use 
the  name  of  the  insured  without  his 
consent  and  the  insured  cannot  prevent 
such  use  of  his  name,  or,  by  a  release 
to  the  defendant,  defeat  the  action. 
Kennebec  Ice  &  Coal  Co.  v.  Wilming- 
ton &  N.  R.  R.  Co.,  13  W.  N.  C.  (Pa.) 
162. 

[cj  "Where  the  owner  has  settled 
with  a  tort-feasor  for  loss  tlian  its  lia- 
bility, in  derogatiou  of  the  rights  of 
a  subrogee,  the  latter  may  bring  an 
action  in  the  name  of  the  owner,  with- 
out his  consent,  to  establish  its  liabil- 
ity, and  out  of  any  recovery  be  made 
whole  for  the  amount  paid,  if  the  re- 
covery so  far  extend.  The  suit  must 
be  in  the  name  of  the  owner."  Fire 
Assn.  of  Philadelphia  v.  Wells  (N.  J. 
Eq.),  94  Atl.  619. 

[d]  Where  several  insurance  com- 
panies have  paid  to  the  insured  "the 
several  amounts  required  by  their  re- 
spective policies,  and  thereby  become 
subrogated  to  the  rights  of  the  assured 
against  the  person  or  corporation  by 
■nhose  tortious  act  the  loss  has  been 
caused,  the  proper  mode  of  enforcing 
such  right  of  subrogation  .  .  .  would 
be  by  an  action  in  the  name  of  the 
assured  for  the  benefit  of  such  insur- 
ance companies."  Mobile  Ins.  Co.  f. 
Columbia  R.  R.  Co.,  41  S.  C.  408,  19 
S.  E.  858,  44  Am.  St.  Rep.  725. 

[e]  Assignment. — By  the  payment 
of    the    policies    the     insurer     becomes 
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the  name  of  the  real  party  in  interest  the  insurance  company  may 
maintain  an  action  against  the  wrongdoer  in  its  own  name  after  it 
has  paid  the  insured  the  full  value  of  the  destroyed  property.^  In 
the  event,  however,  that  the  insurance  carried  on  the  property  is  less 
than  its  value,  the  action  should  be  brought  in  the  name  of  the  owner 
of  the  property,^  or  the  insurer  should  join  as  plaintiff  wdth  the  owner, 
or  if  he  refuses  to  join,  should  be  made  a  party  defendant  to  the 
owner's  action.^  The  insurer  upon  payment  of  the  loss  may  intervene 
in  an  action  brought  by  the  insured  against  the  party  who  caused 
the  loss.^  It  is  no  defense  to  an  action  brought  by  an  insurance  com- 
pany under  right  of  subrogation  that  it  was  under  no  legal  obligation 
to  indemnify  the  insured  for  the  loss  sustained,^*^  or  that  the  insured 
released  the  wrongdoer  from  all  claims  for  damages,'^  but  otherwise 

divisible,  and  gives  rise  to  but  one 
liability.  If  one  insurer  may  sue,  then, 
if  there  are  a  dozen,  each  may  sue, 
and  if  the  aggregate  amount  of  all  the 
policies  falls  short  of  the  actual  loss, 
the  owner  could  sue  for  the  balance. 
This  is  not  permitted  .  .  . "  Aetna 
Ins.  Co.  v.  Hannibal  &  St.  Joseph  Ed. 
Co.,  3  Dill.  (U.  S.)  1,  1  Fed.  Cas.  No. 
96. 

8.  U.  S.  —  Crandall  v.  Goodrich 
Transportation  Co.,  16  Fed.  75.  Neb. 
Omaha  &  R.  V.  Ry.  Co.  v.  Granite  State 
Fire  Ins.  Co.,  53  Neb.  514,  73  N.  W. 
950.  Wis. — Wunderlich  v.  Chicago  & 
Xorthvi-estern  Ry.  Co.,  93  Wis.  132,  66 
N.  W.  1144;  Pratt  V.  Radford,  52  Wis. 
114,  8  N.  W.  606. 

[a]  ''When  the  amount  of  the  in- 
surance money  paid  is  less  than  the 
value  of  the  property  destroyed  by 
the  negligent  act,  all  the  authorities 
agree  that  the  insurer  must  either  sue 
in  the  name  of  the  insured  or  join  with 
him  in  bringing  an  action  against  the 
wrong-doer.  ...  In  that  cause  of 
action  he  acquires  a  joint  right  with 
the  owner  therein,  and  not  a  new  and 
separate  right  of  action,  and  therefore 
must  prosecute  it  jointly  with  him. 
They  have  a  joint  interest  in  a  single 
liability,  and  united  are  the  real  parties 
in  interest."  Home  Mut.  Ins.  Co.  v. 
Oregon  Rv.  &  Nav.  Co.,  20  Ore.  569, 
26  Pac.  857,  23  Am.  St.  Rep.  151. 

9.  Lake  Erie  &  Western  R.  Co.  V. 
Falk,  62  Ohio  St.  297,  56  N.  E.  1020. 

10.  Railway  Co.  v.  Fire  Assn.,  60 
Ark.  325,  30  S.  W.  350,  28  L.  R.  A. 
83 

il.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
Ry.  Co.  V.  Home  Ins.  Co.,  108  N.  E, 
525.  Mo. — Hartford  Fire  Ins.  Co.  v. 
Wabash  Ry.  Co.,  74  Mo.  App.  106. 
N.  J. — Monmouth  County  Mut.  Fire  Ins. 


subrogated  .pro  tanto  to  an  equitable 
right  in  the  cause  of  action  but  the 
entire  legal  right  remains  in  the  in- 
sured and  assignment  by  the  latter,  to 
the  insurer,  of  his  cause  of  action  for 
the  tort  does  not  alter  the  status  of 
the  insurer.  Over  v.  Lake  Erie  &  W. 
R.  Co.,  63  Fed.  34.  But  see  contra 
Home  Ins.  Co.  r.  North  Western  Packet 
Co.,  32  Iowa  223,  7  Am.  Rep.  183. 

[f]  Substitution  of  Parties  by 
Amendment. — Where  suit  is  brought  in 
the  name  of  the  insurance  company 
an  amendment  may  be  allowed  so  that 
the  cause  may  proceed  in  the  name  of 
the  insured  for  the  use  of  the  insurance 
company.  Holcombe  v.  Richmond  &  D. 
R.  Co.,  78  Ga.  776,  3  S.  E.   755. 

6.  U.  S.— Marine  Ins.  Co.  v.  St. 
Louis,  I.  M.  &  S.  Rv.  Co.,  41  Fed.  643. 
Kan.— Chicago,  B.  &  Q.  R.  Co.  v.  Ger- 
man Ins.  Co.,  2  Kan.  App.  395,  42  Pac. 
594.  Minn. — Nichols  v.  Chicago,  St. 
Paul  M.  &  O.  Ry.  Co.,  36  Minn.  452, 
32  N.  W.  176.  Mo.— Hartford  Fire 
Ins.  Co.  V.  Wabash  Ry.  Co.,  74  Mo. 
App.  106.  N.  Y.— Connecticut  Fire  Ins. 
Co.  V.  Erie  Ry.  Co.,  73  N.  Y.  399,  29 
Am.  Rep.   171. 

7.  Norwich  Union  Fire  Ins.  Soc.  v. 
Standard  Oil  Co.,  59  Fed.  984,  8  C.  C. 
A.  433;  Hartford  Fire  Ins.  Co.  v. 
Wabash  Ry.  Co.,  74  Mo.  App.  106. 

[a]  Where  the  property  destroyed 
exceeds  in  value  the  amount  of  the 
insurance,  the  insurance  company  can- 
not sue  the  wrong-doer  who  occasioned 
the  loss  in  his  own  name,  although 
the  statute  of  the  state  requires  that 
every  action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest. 
''The  suit,  though  for  the  use  of  the 
insurer,  must  be  in  the  name  of  the 
person  whose  property  was  destroyed. 
The   wrongful   act  was  single  and   in- 
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any  defense  available  against  the  insured  is  equally  available  against 
the  insurance  eompany.^^ 

XIII.  ACTIONS  BY  AND  AGAINST  AGENT.  —  An  agent  may 
of  course  maintain  an  action  against  the  insurance  company  for  the 
recovery  of  compensation  due  to  him  as  agent.^^  In  some  jurisdictions 
the  insured  under  the  statute  may  bring  an  action  against  the  agent 
of  a  foreign  insurance  company,  which  is  not  authorized  to  transact 
business  in  the  state,  for  his  loss  in  the  event  that  the  insurance  com- 
pany refuses  to  pay  the  loss  or  becomes  insolvent,^*  provided  that  the 
insured  did  not  know  at  the  time  of  the  issuance  of  the  policy  that 
the  company  had  no  authority  to  transact  business  in  the  state.^^ 
It  is  immaterial  to  the  liability  under  such  statute  whether  the  person 
acting  as  an  agent  was  a  general  or  special  agent,^''  or  had  direct 
contract  relations  with  the  company  at  all."  Nor  is  the  want  of 
knowledge  of  the  defendant  that  the  company  had  no  authority  to 
do  business  in  the  state  a  defense  to  an  action  brought  by  the  insured 
under  such  statute.^^  The  insured  is  not  required  before  bringing  suit 
against  the  agent  of  a  foreign  insurance  company  to  comply  with 
conditions  of  the  policy,  such  as  presentation  of  proofs  of  loss,^^  or 
filing  suit  within  a  stipulated  time,  as  the  action  is  not  upon  the 
policy  but  under  an  express  provision  of  the  statute.^" 

XIV.  CRIMINAL  PROSECUTIONS.  —  In  some  jurisdictions  the 


Co*  r.  Hutchinson,  E.  &  T.  Co.,  21  N. 
J.  Eq.  107.  N.  Y.— Connecticut  Fire 
Ins.  Co.  V.  Erie  Ey.  Co.,  73  N.  Y.  399, 
29  Am.  Eep.  171. 

12.  Omaha  &  E.  V.  Ey.  Co.  v.  Granite 
State  Fire  Ins.  Co.,  53  Neb.  514,  73 
N.   W.   950. 

13.  Burleson  v.  Northwestern  !Mut. 
Ins.    Co.,    86    Cal.    342,    24    Pae.    1064. 

[a]  Against  Foreign  Company. 
Crichton  v.  Columbia  Ins.  Co.,  81  App. 
Div.  61  i,  81  X.  Y.  Supp.  363. 

[b]  Limitation  of  Time  for  Com- 
mencement.— Where  the  contract  be- 
tween an  insurance  company  and  its 
affent  expressly  provides  that  no  action 
for  compensation  shall  be  maintained 
by  the  agent  until  the  expiration  of 
a  certain  period  of  time  after  presenta- 
tion of  his  claim  to  the  company,  such 
condition  is  a  condition  precedent  and 
must  be  substantially  complied  with 
before  the  commencement  of  the  ac- 
tion. Prudential  Ins.  Co.  r.  Meyers,  15 
Ind.  App.  339,  44  N.  E.  55. 

[e]  A  complaint  by  an  agent  seek- 
ing to  recover  compensation  for  serv- 
ices upon  a  quantum  valebat  instead 
of  damages  for  a  breach  of  an  express 
covenant  is  good  against  a  general  de- 
murrer. Newcomb  v.  Imperial  Life  Ins. 
Co.,  51  Fed.  725. 
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14.  Ala.— Noble  v.  Mitchell,  100  Ala. 
519,  14  So.  581,  25  L.  K.  A.  238.  la. 
Hartman  r.  Hollowell,  126  Iowa  643, 
102  N.  W.  524.  Ky. — Simons  v.  Vaughn, 
165  Ky.  167,  176  S.  W.  995.  Minn. 
Webster  v.  Ferguson,  94  Minn,  86,  102 
N.  W.  213.  N.  Y.— Landuskv  i:  Beirne, 
SO  App.  Div.  272,  80  N.  Y.  Supp.  238. 
Pa.— ]\rcBride  r.  Einard,  172  Pa.  542, 
33  Atl.  750;  Lauck  r.  Myers,  5  Pa. 
Dist.  377.  Tenn. — Woolwine  v.  Mason, 
128  Tenn.  35,  157  S.  W.  682;  Morton 
r.  Hart,  88  Tenn.  427,  12  S.  W,  1026. 
Tex. — Price  v.  Garvin  (Tex.  Civ.  App.), 
69  S.  W.  985. 

15.  Latham  Mere.  &  Com.  Co.  v.  Har- 
rod,  71  Kan.  565,  81  Pac.  214;  Preston 
r.  Preston,  163  Kv.  565,  174  S.  W.  2; 
Vertrees  v.  Head,  138  Ky.  83,  127  S.  W. 
523. 

16.  McBride  v.  Einard,  172  Pa.  542, 
33  Atl.  750. 

17.  Noble  r.  Mitchell,  100  Ala.  519, 
14  So.  581,  25  L.  E.  A.  238. 

18.  Simons  v.  Vaughn,  165  Ky.  167, 
176  S.  W.  995. 

19.  Noble  V.  Mitchell,  100  Ala.  519, 
14  So.  581,  25  L.  E.  A.  238. 

20.  Eothschild  v.  Adler- Weinberger 
S.  S.  Co.,  130  Fed.  866,  65  C.  C.  A. 
350. 


INSURANCE 


107 


statute  makes  it  a  crime  to  solicit  insurance  or  act  as  agent  for  a  for- 
eign insurance  company  which  is  not  authorized  to  transact  business 
in  the  state.-^  Such  statute,  however,  is  not  applicable  to  persons 
acting  as  agents  for  unincorporated  insurance  companies.-^  On  the 
other  hand  it  is  immaterial  Avhether  or  not  defendant  is  authorized 
by  the  insurance  company  to  procure  business.^^  The  information  or 
indictment  charging  a  person  with  such  offense  must  specifically  name 
the  company  for  which  defendant  acted  as  agent,^*  and  must  contain 
an  express  averment  that  the  foreign  insurance  company,  for  which 
defendant  acted,  had  not  complied  with  the  laws  of  the  state.  It  is 
not  sufficient  to  merely  negative  the  fact  that  the  company  was  organ- 
ized or  incorporated  under  the  laws  of  the  state.^^  So  too,  it  is  essen- 
tial to  name  in  the  indictment  the  person  from  whom  the  defendant 
has  solicited  insurance  in  behalf  of  such  foreign  insurance  company.^" 
But  it  is  not  material  to  the  prosecution  for  such  statutory  offense 
whether  or  not  the  defendant  had  a  license  to  solicit  insurance.^^ 
In  some  jurisdictions  an  agent  soliciting  insurance  without  first 
obtaining  a  license  therefor  is  guilty  of  a  misdemeanor.^^  Such 
statute  applies  to  nonresident  agents  as  well  as  to  residents.-^  The 
information  need  not  allege  in  the  language  of  the  statute  that  the 
defendant  was  the  agent  of  an  insurance  company;^"  and  an  allegation 
that  the  company  for  which  defendant  was  agent  was  engaged  in  the 


21.  U.  S.— Hooper  v.  California,  155 
U.  S.  C48,  15  Sup.  Ct.  207,  39  L.  ed. 
297.  Ga.— Fort  v.  State,  92  Ga.  8,  18 
S.  E.  14,  23  L.  E.  A.  86.  ni.— People 
V.  Fesler,  145  111.  150,  34  N.  E.  146; 
Pierce  v.  People,  106  111.  11,  46  Am. 
Rep.  683.  Me.— State  v.  Hosmer,  81 
Me.  506,  17  Atl.  578.  Mass.— Com.  v. 
Nutting,  175  Mass.  154,  55  N.  E.  895, 
78  Am.  St.  Rep.  483.  Miss.— Moses  v. 
State,  65  Miss.  56,  3  So.  140.  N.  J. 
Hickman  v.  State,  62  N,  J.  L.  499,  41 
Atl.  942.  Pa.— Com.  v.  Schaeffer,  20 
Pa.  Dist.  437. 

22.  State  v.  Campbell,  17  Ind.  App. 
442,  46  N,  E.  944;  Com.  t:  Reinoehl, 
163  Pa.  287,  29  Atl.  896,  25  L.  R.  A. 
24'7.- 

[a]  Under  a  statute  making  it  a 
misdemeanor  to  act  as  agent  for  any 
insurance  company  not  authorized  to 
transact  business  in  the  state,  an  agent 
of  a  voluntary  unincorporated  associa- 
tion does  not  come  within  the  mean- 
ing of  the  statute,  as  an  "insurance 
company"  must  be  construed  to  mean 
an  insurance  company  having  a  char- 
ter. Fort  V.  State,  92  Ga.  8,  18  S.  E. 
14,  23  L.  R.  A.  86. 

23.  Cain  v.  State,  103  Miss.  701,  60 
So.  731. 

24.  State  v.  Hosmer,  81  Me.  506,  17 


Atl.   578;    Slaughter  r.   Commonwealth, 
13  Gratt.  (54  Va.)  767. 

25.  People  v.  Fesler,  145  111.  150, 
34  N.  E.  146.         • 

26.  State  v.  Hosmer,  81  Me.  506,  17 
Atl.  578;  State  v.  Hover,  58  Vt.  496,  4 
Atl.   226. 

27.  Indiana  Millers'  Mut.  Fire  Ins. 
Co.  V.  People,  65  111.  App.  355. 

28.  Ky.— Sims  v.  Com.,  114  Ky.  827, 
71  S.  W.  929.  Minn.— State  v.  Johnson, 
43  Minn.  350,  45  N.  W.  711.  Mo. 
State  V.  Phelan,  66  Mo.  App.  548. 
N.  Y. — Fire  Dept.  v.  Kavanagh,  79 
Misc.  295,  140  N.  Y.  Supp.  871.  N.  D. 
State  r.  Hogan,  8  N.  D.  301,  78  N.  W. 
1051,  73  Am.  St.  Rep.  759,  45  L.  R. 
A.  166.  Tex. — Jasper  v.  State,  73  Tex. 
Crim.    197,    164    S.    W.    851. 

29.  Fire  Dept.  v.  Kavanagh,  79 
Misc.   295,   140  N.   Y.   Supp.   871. 

30.  State  v.  Phelan„  66  Mo.  App. 
548. 

[a]  Although  the  information  does 
not  contain  a  disti^nct  averment  that 
the  company  for  which  the  defendant 
acted  was  an  insurance  company,  yet 
where  such  fact  can  be  inferred  from 
the  name  of  the  company,  the  defect 
in  the  information  is  cured  by  the  ver- 
dict. Slaughter  v.  Com.,  13  Grat.  (54 
Va.)  767. 
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transaction  of  insurance  business  is  equivalent  thereto.^^  Where  the 
statute  provides  a  penalty  against  soliciting  insurance  "for  compen- 
sation" an  information  which  omits  to  state  that  defendant  solicited 
insurance  for  compensation  is  fatally  defective.'-  It  is  not  necessary 
to  state  in  the  information  whether  or  not  the  company  for  which 
defendant  acted  has  complied  with  the  laws  of  the  state,^^  or  ha* 
employed  the  defendant  as  its  agent.^*  Where  an  agent  is  crim- 
inally charged  with  allo\Wng  rebates,  it  must  be  alleged  in  the  informa- 
tion that  the  policy,  on  which  a  rebate  was  allowed  by  the  defendant, 
was  in  fact  issued,^^  and  that  the  rebate  was  not  stipulated  in  the 
policy.^^  But  it  is  not  necessary  to  allege  in  such  information  whether 
the  insurance  company  for  which  the  defendant  acted  as  agent  is  a 
foreign  or  domestic  corporation.^^ 

XV.  FORMS.  —  In  the  notes  will  be  found  forms  or  references  to 
forms  appropriate  to  the  matters  hereinbefore  discussed,^^  and  par- 
ticularly in  ease  of  actions  on  insurance  policies  or  contracts.^^ 


31.  State  V.  Phelan,  66  Mo.  App. 
548. 

32.  Jasper  v.  State,  73  Tex.  Crim, 
197,  164  S.  W.  851,  and  a  conviction 
thereon   cannot  be  sustained. 

33.  State  v.  Johnson,  43  Minn.  350, 
45  N.  W.  711. 

34.  Com.  V.  Gaither,  107  Ky.  572,  54 
S.  W.  956. 

35.  Com.  V.  Morningstar,  2  Pa.  Dist. 
41. 

36.  State  r.  Schwarzschild,  83  Me. 
26],  22  Atl.  164. 

37.  People  v.  Formosa,  131  N.  Y. 
478,  30  N.  E.  492,  27  Am.  St.  Hep.  612. 

38.  For  forms  generally,  see  9 
Standard  Proc.  658,  et  seq. 

For  statutory  forms  of  complaint,  see 
Ala.  Code,  1907,  §5382;  Hogg's  W,  Ya. 
Code,  Anno.,  1914,   §4815. 

As  to  Reformation. — See  9  Standard 
Proc.  1047,  1048;  and  the  title  * 'Refor- 
mation. ' ' 

As  to  Rescission  and  Cancellation. 
See  9  Standard  Proc.  1074,  et  seq.,  and 
the  title  "Rescission  and  Cancellation." 

39.  For  form  of  declaration  on 
policy  of  fire  insurance,  see  O  'Brien 
r.  Ohio  Ins.  Co.,  52  Mich.  131,  17  N. 
W.   726. 

Complaint  on  a  Parol  Contract  to  In- 
sure. 
(Commencement    as    in    9    Standard 
Proc.    658,    I,   A.)      That   on   or   about 

the    day    of    ,    IS—, 

the    plaintiff   applied    to   ,    the 

duly  authorized  agent  of  the  defendant 

company,    at    ,    in    the    county 

of  ,  state  of  ,  for  in- 
surance against  loss  or  damage  by  fire 
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upon  his  dwelling  house  and  furniture 
contained  therein,  in  the  city  of 
,  and  that  the  said  defendant, 


by  said  agent,  on  said  14th  day  of 
.June,  18 — ,  agreed  to  become  an  in- 
surer to  said  plaintiff  on  his  said 
dwelling  house  and  furniture  for  one 
year  from  the  said  day,  for  one  thous- 
and dollars,  of  which  sum  six  hundred 
dollars  was  to  insure  his  dwellinghouse 
and  the  remaining  four  hundred  dol- 
lars was  to  insure  his  furniture  there- 
in, at  a  premium  of  one  and  one-half 
per  cent,  amounting  to  $15.00. 

That   the   said   plaintiff   on   the   said 
day   of  ,    18 — ,   paid 


to  the  defendant  said  premium,  to-wit, 
$15.00,  and  the  said  defendant  then 
and  there  in  consideration  of  the  said 
premium  promised  and  agreed  to  and 
with  the  said  plaintiff  to  execute  and 
deliver  to  him  in  a  reasonable  time  a 
policy  in  the  usual  form  of  policies  is- 
sued by  said  defendant  insuring  the 
said  house  and  furniture  as  aforesaid. 

That  thereafter  and  within  the  said 
term  of  one  year,  for  which  the  said 
property  was  insured  as  aforesaid,  to- 
wit,  on  the  day  of  , 

IS — ,  the  said  dwelling  house  was  total- 
ly destroyed  by  fire  and  the  furniture 
therein  was  damaged  thereby  and  part- 
ly destroyed;  that  by  reason  thereof 
the  said  plaintiff  sustained  loss  and 
damage  to  a  large  amount,  to-wit,  to 
the  amount  of  over  $1,000  on  his  said 
dwelling  house  and  more  than  $400  ou 
his  furniture,  which  was  worth  over 
$600. 

That   the   said   plaintiff  fulfilled    all 
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the  conditions  of  said  agreement  on 
his  part  and  more  than  sixty  days  be- 
fore the  commencement  of  this  action, 

to- wit:  on  the  day  of  , 

18 — ,  gave  due  notice  and  proof  of 
loss  to  the  defendant  and  demanded 
payment  of  the  sum  of  $1,000. 

That  the  defendant  refused  to  pay 
the  same  or  any  part  thereof,  and  no 
part  thereof  has  been  paid.  Based  on 
Stickley  v.  Mobile  Ins.  Co.,  37  S.  G.  56, 
57,  58,  59,  16  S.  E.  280,  838.  See 
supra,  IV,  A,  3,  note  88  (a). 

Complaint  by  Agent. 

(Commencement  as  in  paragraphs  I 
and  II  in  9  Standard  Proc.  658,  I,  A.) 
That  on  the  day  of  the  making  of  the 
policy  of  insurance  and  from  that  time 
to  the  loss  of  the  insured  building  and 
machinery  by  fire,  said  building  and 
machinery  were  of  the  value  of  two 
thousand  dollars;  that  the  said  plain- 
tiff was  then  and  there  and  from 
thence  continually  afterwards  until  and 
at  the  time  of  the  loss  hereafter  men- 
tioned interested  in  said  building  and 
machinery,  as  agent,  to  the  whole 
amount  of  the  insurance. 

That  the  said  plaintiff  did  effect  the 
said  policy  of  insurance  as  agent  for 
Allen  &  Cummings,  I.  Goodali  &  Sou, 
and  Ira  Goodali,  owners  of  said  prop- 
erty. 

That  thereafter,  on  the  17th  day  of 
September,  A.  D.,  1849,  the  said  in- 
sured building  and  machinery  were 
totally  destroyed  by  fire. 

That    on    the    16th    day    of    October, 

1849,  at  the  city  of  ,  the  said 

defendants  received  notice  in  writing 
of  said  loss  and  of  the  premises  afore- 
said and  were  then  and  there  requested 
by  said  plaintiff,  as  agent  as  afore- 
said, to  pay  him  the  said  sum  of  two 
thousand  dollars  according  to  the  form 
and  effect  of  said  policy  of  insurance, 
but  that  the  defendants,  though  often 
requested,  have  not  paid  the  same  and 
refuse  so  to  do. 

AVherefore,  etc.  Based  on  Goodali  i'. 
New  England  Mut.  Fire  Ins.  Co.,  25 
N.   H.    169,   173,    174. 

Averment   of   Misdescription   of   Prop- 
erty in  the  Policy. 

.  .  .  And  the  said  plaintiff  fur- 
ther avers  that  said  defendant  at  the 
time  of  issuance  of  the  policy  to  the 
plaintiff  did  not  properly  describe  the 
real    estate    on     which     said     dwelling 


house  was  situated,  and  that  the  an- 
swers to  certain  questions  in  the  ap- 
plication and  transcribed  on  said  policy 
are  not  the  answers  of  the  plaintiff  to 
the  questions  as  they  appeared  on  said 
policy  of  insurance;  that  when  he  re- 
ceived said  policy  and  discovered  said 
errors,  he  returned  the  same  to  said 
insurance  company  for  correction;  that 
said  company  agreed  to  do  so  and  re- 
ceived from  said  plaintiff  his  said 
policy  for  that  purpose  and  kept  the 
same  until  after  said  loss  by  fire,  when 
the  same  was  returned  to  him  without 
any  correction  having  been  made. 
Based  on  Kansas  Farmers'  Fire  Ins. 
Co.  V.  Saindon,  52  Kan.  486,  35  Pac. 
15,  39  Am.  St.  Eep.  356. 

Averment  of  Value  of  Lost  Property. 

.  .  .  That  the  plaintiff 's  loss  on  ac- 
count of  the  destruction  by  fire  of  said 
dwelling  house,  the  said  furniture, 
stores,  wearing  apparel,  books,  wares, 
pictures,  musical  instruments,  and 
other  personal  effects,  included  in  and 
covered   by   said   policy,    was   the    sum 

of  ,  the  same  being  the  actual 

and  reasonable  value  of  said  property 
at  the  time  of  its  and  their  said  de- 
struction by  fire.  Based  on  McCol- 
lough  V.  Home  Ins.  Co.,  155  Cal.  659, 
102   Pac.   814. 

Averment  of  Waiver  of  Proof  of  Loss 
in  Writing. 

.  .  .  The  plaintiff  further  avers 
that  on  or  about  the  day  of 


,  19 — ,  he  gave  to  the  defend- 
ant full  and  complete  notice  and  proof 
of  loss  and  at  said  time  rendered  an 
oral  statement  to  said  company  stating 
his  knowledge  and  belief  as  to  the 
time  and  origin  of  said  fire,  the  cash 
value  of  each  item  thereof  and  the 
amount  of  loss  thereon,  and  also  by 
whom  and  for  what  purposes  the  said 
building  and  parts  thereof  were  oc- 
cupied at  the  time  of  said  fire,  and 
that  said  defendant  did  not  require 
said  notice  and  proof  to  be  in  writing, 
but  then  and  there  expressly  waived- 
the  requirement  of  the  policy  in  that 
regard  in  the  manner  as  follows,  to- 
wit:  that  defendant  represented  to  and 
informed  the  plaintiff  that  said  de- 
fendant would  not  require  or  expect 
plaintiff  to  furnish  said  notice  and 
proof  in  writing,  but  that  defendant 
was  satisfied  with  the  notice  and  proof 
given  and  rendered  by  plaintiff  as  above 
set    forth.      Based    on     McCollough     v. 
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Home  Ins.  Co.,  155  Cal.  659,  102  Pae. 
814. 

Complaint  "by  Wife  on  a  Benefit  Cer- 
tificate. 

(For  allegation  of  incorporation,  see 
9  Standard  Peoc.  658,  I,  A.)     Tiiat  on 

the   day    of    ,    18 — , 

the  defendants,  in  consideration  of  the 

payment  by  one  ,  of  the  sum 

of  $1.00  initiation  fee  and  assessments 
levied  from  time  to  time  and  the  fur- 
ther promise  on  the  part  of  the  in- 
sured to  accept  the  conditions  and 
rules  specified  in  the  contract  herein- 
after described,  entered  into  a  certain 
•written  agreement  with  said  insured, 
a  copy  of  which  is  hereunto  annexeil 
and  made  a  part  hereof,  wherein  among 
other  things,  the  defendants  agreed  to 
pay  to  the  plaintiff,  if  living,  in  sixty 
days  after  due  proof  of  the  death  of 
said  insured,  the  sum  of  one  thousand 
dollars. 

That  the  plaintiff  was  then  the 
wife  of  said  insured  and  had  an  insur- 
able interest  in  his  life. 

That    on    the   said   day   of 


,   18 — ,   the   said   insured   paid 

to  the  defendant  the  sum  of  .$1.00 
initiation  fee  and  thereafter,  during 
the  remainder  of  his  life,  paid  eight 
assessments  of  one  dollar  each,  levied 
from  time  to  time  by  the  defendants. 

That  said  eight  assessments  so  paid 
by  the  said  insured  were  all  of  the 
assessments  levied  from  time  to  time 
by  the  defendants  during  the  remainder 
of  *the  life  of  said  insured. 

That  on  the  day  of , 

18 — ,  the  said  insured  died. 

That  said  insured  duly  kept  and 
performed  all  of  the  conditions  and 
rules  of  said  agreement  of  insurance 
on  his  part. 

That  the  plaintiff  duly  performed 
all  the  conditions  of  said  agreement  of 
insurance    on    her     part,     and     on     the 

day  of  ,18 — ,   made 

due  proof  of  death  according  to  the 
requirements  of  the  policy. 

That  on  said  day  of , 

18 — ,  there  were,  and  at  all  times 
since  have  been,  and  now  are,  one 
thousands  persons  who  were  liable  by 
the  rules  of,  and  under  agreements 
with,  the  defendants,  to  pay  a  death 
assessment  of  one  dollar  each  to  the 
defendants,  to  enable,  and  which  would 
have  enabled,  the  defendants  to  meet 
and  discharge  their  agreement  with  the 
plaintiff  as  above  stated. 
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That  said  assessment  has  never  been 
made  by  the  defendants  and  the 
amount  of  said  insurance  has  never 
been  paid  to  the  plaintiff. 

Wherefore  plaintiff  claims  damages 
in  the  sum  of  $1,200.  Based  on  Lawler 
v.  Murphy,  58  Conn.  294,  295,  296,  20 
Atl.  457,  8  L.  R.  A.  113. 

Complaint  on  Life  and  Accident  Policy. 

(For  allegation  of  incorporation,  see 
9  Standard  Proc.  658,  I,  A.)  .  .  . 
That  said  defendant  did  make,  execute 

and    deliver    to    ,    of    the   city 

of   ,    its   policy     of     insurance 

against  certain  accidental  injuries 
therein  specified,  which  said  policy  was 

numbered — ,    and    thereby    and 

therein,  in  consideration  of  the  war- 
ranties contained  in  the  application 
tliereof,  and  of  a  sum  of  moneys 
therein    specified,   the    said     defendant 

did  insure  the  said  ,  classified 

by  occupation  as  "three"  for  the 
period  of  one  year  beginning  at  noon 
on  the  day  said  policy  was  dated,  to- 

wit,    on    said   first     day     of    , 

18—. 

That  in  and  by  the  said  policy  the 
said  defendant  did  promise,  in  the 
event  of  injuries  resulting  in  the  death 
of  said  insured  through  external,  vio- 
lent and  accidental  means,  to  ]>ay  one 
year's     wages,     to-wit,     the     sura     of 

,  to  the  wife  of  said  insured, 

if  surviA'ing. 

That  the  plaintiff  at  the  time  of  the 
making   and    delivery   of     said     policy, 

to-wit,   on   said   daj'   of  , 

18 — ,  was  the  wife  of  said  insured  and 
continued  to  be  his  wife  up  to  the  time 
of  his  decease  and  that  she  now  sur- 
vives him  and  is  the  person  to  whom, 
the  defendant  undertook  and  promised 
to  pay  said  sum  of  money  in  the 
event  of  injuries  resulting  in  the  death 
of   said  insured.- 

That  at  the  time  of  making  said 
policy,  to-wit,  on  the  day  of 


-,  IS — ,  at  the  cit}^  of 
the  said  insured  paid  to  the  defendant 

the    sum    of   ,    being    the    full 

amount  of  the  annual  premium  there- 
on and  accepted  and  received  said 
policy;  that  the  said  insured  during 
his  life  time  complied  with  all  the 
conditions  and  requirements  of  said 
policy  on  his  part. 

That      thereafter,      to-wit,      on      the 

day  of  ,  A.  D.,  18—, 

-,   the   said   in- 


at    the    city   of 

sured    was    struck    violently    upon    the 
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chest  by  a  large  block  of  coal  and 
was  thereby  severely  injured,  from 
•which  injuries  the  said  insured  died  on 
the  same  day. 

That     the     said     plaintiff     on     the 

day  of  ,  A.  D.,  18— 

did  make  and  file  in  the  home  office  of 

the  defendant,  in  the  city  of  , 

full  and  complete  ^proofs  of  the  said 
insured  from  injuries  received  through 
external,  violent  and  accidental  means, 
which  said  proofs  were  in  writing  and 
in  the  form  prescribed  by  the  defend- 
ant, and  contained  all  the  particulars 
of  said  injuries  and  death;  and  that 
the  defendant  thereby  became  and 
was,  by  reason  of  the  premises  afore- 
said, liable  to  pay  to  the  plaintiff  the 
sum  of  . 

That,  though  often  requested  so  to 
do,  the  defendant  has  not  paid  said 
sum,  or  any  part  thereof,  to  the  plain- 
tiff, but  wholly  neglects  and  refuses 
so  to  do.  Based  on  Farrell  v.  American 
Employers'  Liability  Ins.  Co.,  68  Vt. 
136,  34  Atl.  478. 

Complaint  on  Endowment  Coupon. 

The  plaintiff  in  the  above  entitled 
action  complains  of  the  defendant 
herein  and  for  cause  of  action  alleges: 

That  said  defendant  is  a  voluntary 
and  unincorporated  association  of  a 
very  large  number  of  persons,  and  has 
for  its  object  the  payment  of  endow- 
m.ents  in  the  sum  of  $500  at  certain 
periods,  computed  according  to  the  age 
of  the  member,  until  the  aggregate 
payments  to  each  member  amount  to 
the  sum  of  $5,000.  That  said  sums  of 
$500  are  paid  to  the  members  out  of 
a  fund  created  for  that  special  pur- 
pose, and  held  by  defendant  in  trust 
for  the  purpose  of  said  payment.  That 
said  fund  is  designated  the  ''endow- 
ment fund,"  and  is  composed  of  the 
proceeds  from  assessments  levied  upon 
the  members  to  meet  the  payment  of 
said  endowment  of  $500  as  the  same 
becomes  due,  and  is  also  composed  of 
fines  levied  for  non-payment  of  said 
assessments  and  the  accumulation  of 
interests  derived  from  investments  of 
said  assessments  when  collected. 

That  said  assessments  and  fines  are 
levied  by  said  defendant  upon  its  mem- 
bers. 

That  at  all  the  times  hereinafter 
mentioned,  the  persons  composing  the 
said  association  transacted  the  busi- 
ness thereof  at  said  city  and  county 
of  ^   under  the  common   name 


of 


Endowment     League, ' ' 


and  made  and  executed  all  business 
concerning  the  same  in,  under,  and  by 
said  name. 

That    heretofore,    to-wit,    during    the 

year    18 — ,    and    prior    to    of 

that  year,  this  plaiptiff  was  admitted 
to  membership  in  said  defendant  as- 
sociation, and  did  join  the  same  and 
thereby  became  a  member  thereof  in 
good  standing,  and  has  continuously 
ever  since  been  a  member  of  said  as- 
sociation in  good  standing. 

That  heretofore,  on  the  day 

of  ,   18 — ,   the   said  defendant 

association  made,  executed  and  de- 
livered to  plaintiff  a  certain  instru- 
ment in  writing,  of  which  the  follow- 
ing is  a  true  copy,  viz:   (insert  coupon). 

That  plaintiff  being  a  member  of 
said  defendant  association  in  good 
standing    on    Ihe     day     of 


,  18 — -,  and  on  that  day  pre- 
sented said  coupon  to  the  secretary  of 
said  association  and  demanded  pay- 
ment thereof,  and  said  association  then 
and  there  refused  to  make  payment  of 
said  sum  of  $500  provided  for  in  said 
coupon.     That  said  demand  was  made 

by   plaintiff   on    said  day   of 

-' ,    18 — ,    upon    said     defendant 

association,  at  said  city  and  county  of 
That    at    the    time    of   said 


presentation  and  of  said  demand, 
there  were  ample  funds  and  money  in 
said  "endowment  fund"  to  fully  pay 
said  sum  of  $500  provided  for  in  said 
coupon.  That  no  part  of  said  sum  of 
$500  provided  for  in  said  coupon  has 
been  paid. 

Wherefore,  plaintiff  prays  judgment 
against  the  said  defendant  association 
for  the  sum  of  $500,  with  interest  and 
costs  of  suit,  and  that  by  said  judg- 
ment the  defendant  association  be  di- 
rected to  pay  the  same  out  of  the  said 
"endowment  fund;"  and  for  such 
other,  further,  or  different  relief  as 
may  be  just.  Based  on  Hogan  v.  Pa- 
cific Endowment  League,  99  Cal.  248, 
250,  251,  33  Pac.  924. 

Defense    of    Misrepresentations    as    to 
Insurable  Interest. 

.    .    .  That  on  the  said  day 

of  ,  19 — ,  the  plaintiff  wrong- 
fully and  fraudulently  misrepresented 
and  concealed  material  facts  and  cir- 
cumstances concerning  the  said  insur- 
ance policy,  to-wit:  that  said  plaintiff 
falsely  represented  that  he  was  the 
owner  in  fee   simple   of   said  property 
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when  in  truth  and  in  fact  he  was  not 
the  owner  of  said  property  and  had  no 
interest  therein,  and  that  the  said 
property  was  the  property  of  his  wife 
at    the    said    time    and     at     all     times 

since   the  day    of    , 

19_;  that  at  the  time  said  policy  was 
issued  to  the  said  plaintiff,  the  said 
false  and  fraudulent  concealments  and 
misrepresentation's  were  not  within  the 
knowledge  of  this  defendant  but  that 
plaintiff  well  knew  that  the  said  state- 
ments were  false  'and  untrue;  that  if 
the  said  matters  and  things  had  not 
been  concealed  by  plaintiff,  the  said 
defendant  would  not  have  issued  the 
said  policy  to  plaintiff  and  that  by 
reason  of  said  misrepresentations  as 
aforesaid  the  said  policy  was  and  is 
wholly  void.  Based  on  McCollough  r. 
Home  Ins.  Co.,  155  Cal.  659,  102  Pac. 
814. 

Defense  of  Misrepresentation  as  to  the 
Value  of  the  Insured  Property. 
And  for  a  separate  and  distinct  de- 
fense the  said  defendant  avers  that 
said  plaintiff  falsely,  fraudulently, 
knowingly  and  willfully  misrepreseutcd 
the  value  of  his  said  property  in  his 
application  for  insurance  in  this:  that 
said  plaintiff,  in  and  by  said  applica- 
tion, stated  and  warranted  said  prop- 
erty to  be  of  the  cash  value  of , 

whereas,  in  truth  and  in  fact,  the  cash 
value  of  all  said  property  did  not  ex- 
ceed the   sum   of  • 

That  this  defendant  was  deceived  by 
said  statement  and  induced  thereby  to 
issue  the  policy  of  insurance  sued  on. 
Based  on  Men'k  v.  Home  Ins.  Co.,  76 
Cal.  50,  14  Pac.  837,  18  Pac.  117,  9 
Am.  St.  Eep.  158. 


Change  in  Use  of  Insured  Premises. 

And  the  defendant  alleges  that  after 
the  said  policy  had  been  executed  and 
delivered  to  the  plaintiff,  and  before 
the  time  of  the  destruction  of  the  said 
building  by  fire,  the  retail  grocery  men- 
tioned in  said  policy,  without  permis- 
sion therefor  in  writing  on  said  policy, 
was  removed  from  said  building  con- 
trary to  and  in  violation  of  one  of 
the  conditions  of  said  policy  and  that 
at  the  time  of  said  fire  no  part  of 
said  building  was  occupied  as  a  re- 
tail grocery  store,  by  reason  whereof 
the  plaintilEf  is  not  entitled  to  recover 
upon  said  policv.  Based  on  "Western 
Home  Ins.  Co.  v.  Thorp,  48  Kan.  239, 
241,   28   Pac.   991. 
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Averment  of  Unlawful  Use  of  Insured 
Premises. 

And  for  a  separate  and  distinct  de- 
fense defendant  alleges: 

That,  after  the  time  when  said  policy 
of  insurance  was  issued,  and  said  con- 
tract of  insurance  was  entered  into, 
the  said  plaintiff  used  and  occupied  a 
part  of  said  premises  for  unlawful  pur- 
poses, and  carried  on  an  illicit  and  un- 
laAvful  trade  therein,  to-wit:  that  he 
unlawfully  sold,  at  retail,  to  Indians 
and  other  persons  malt  and  spirituous 
liquors,  in  violation  of  the  terms  of 
said  contract  of  insurance,  which  facts 
the  said  plaintiff  willfully  and  fraud- 
ulentlv  concealed  from  the  said  de- 
fendant, and  that  said  defendant  was 
not  informed  of  or  concerning  the 
same  until  after  the  commencement  of 
this  action.  Based  on  Menk  v.  Home 
Ins.  Co.,  76  Cal.  50,  14  Pac.  837,  18 
Pac.  117,  9  Am.  St.  Eep.   158. 

Averment  of  Failure  To  Protect  the 
Property  From  Damage. 
The  defendant  alleges  that  the  policy 
of  insurance  issued  iDy  the  defendant 
to  the  plaintiff,  upon  which  suit  is 
brought,  contained  the  following  pro- 
vision (insert  provision  of  policy  pro- 
viding for  taking  measures  to  protect 
the  property  in  case  of  fire);  that 
plaintiff  in  "violation  of  the  foregoing 
provision  of  said  policy  failed  and  re- 
fused to  protect  the  property  from 
further  damage  and  that  the  said  plain- 
tiff permitted  divers  persons  to  the 
defendant  unknown  to  enter  the  build- 
ing in  which  said  property  was  located 
at  the  time  of  the  alleged  fire,  and 
permitted  them  to  handle  and  to  carry 
awav  a  portion  of  the  property  de- 
scribed in  the  policy,  and  permitted 
them  to  trespass  upon  said  property. 
Based  on  Slafter  ?•.  Concordia  Fire  Ins. 
Co.,    142   Iowa   116,    120    N.   W.    706. 


Averment  of  Failure  To  Ascertain 
Amount  of  Loss  by  Appraisal. 
.  .  .  And  further  answering  said 
defendant  alleges  that  soon  after  said 
fire  a  disagreement  arose  between  said 
plaintiffs  and  said  defendant  as  to  the 
amount  of  loss  which  was  occasioned 
to  said  property  mentioned  in  said 
policy  and  that'  said  defendant  there- 
upon' duly  demanded  of  said  plaintiffs 
and  each  of  them  that  the  same  be 
ascertained  by  appraisal,  as  is  called 
for  in  said  policy,  but  that  said  plain- 
tiffs have  always  refused  and  declined 
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to  have  tlie  amount  of  sucli  loss  so 
ascertained  and  that  whatever  loss  was 
occasioned  by  said  fire  has  never  been 
ascertained  by  appraisal,  as  provided 
by  the  policy. 

And  said  defendant  alleges  that  by 
reason  thereof  said  action  has  been 
prematurely  brought  and  that  said 
plaintiffs  and  neither  of  them  have 
any  claim  against  said  defendant.  Sisk 
V.  American  Central  Fire  Ins.  Co.,  95 
Mo.  App.  695,  69  S.  W.  687. 

Averment  of  False  Representation  as 
to  Health  of  Insured. 
.  ,  .  That  in  his  application  for 
insurance  the  deceased  falsely  and 
fraudulently  represented  that  he  was 
in  good  health  and  free  from  disease, 
while  in  truth  and  in  fact  at  the  time 
of  making  such  application  the  de- 
ceased well  knew  that  he  was  not  in 
goo.d  health  nor  free  from  disease; 
that  he  had  consulted  a  physician; 
about  three  months  prior  to  the  date 
of  his  application  and  was  by  him 
informed  that  he  was  aiflicted  with  a 
disease  of  the  kidneys  and  urinary 
organs;  that  said  representations  were 
falsely  and  fraudulently  made  for  the 
purpose  of  obtaining  the  policies  and 
that  said  defendant  relied  thereon  in 
issuing  the  policies.  Ferrandini  v. 
Bankers'  Life  Assn.,  51  Wash.  442, 
443,  99  Pac.  6. 

Averment  of  Failure  To  Pay  the  First 
Premium. 

And  the  defendant  further  alleges 
that  it  was  expressly  agreed  and  un- 
derstood between  the  defendant  and 
the  insured,  that  the  said  policy  of 
insurance   should   not   take   effect   until 

the   first   premium   of   dollars 

or  the  first  quarterly  installment  there- 
of, to-wit,  the  sum  of  dollars 

was  paid,  and  that  the  said  insured 
did  not  pay  said  quarterly  installment 
or  any  part  thereof,  and  that  by  said 
failure  of  the  insured  to  pay  said  pre- 
mium or  any  part  thereof  the  said  pol- 
icy of  insurance  never  took  effect. 
Based  on  Berliner  v.  Travelers'  Ins. 
Co.,   121   Cal.  451,  53  Pac.  922. 

Averment  of  Voluntary  Exposure  to 
Unnecessary  Danger. 
And  the  defendant  further  answer- 
ing avers  that  in  and  by  said  policy 
issued  by  said  defendant  it  was  ex- 
pressly stipulated  and  agreed  that  the 
said  policy  of  insurance  did  not  cover 


and  would  not  cover  nor  insure  the 
said  decedent  nor  said  plaintiff  against 
any  damage  or  injury  sustained  by  the 
said  decedent  by  reason  of  his  volun- 
tarily exposing  himself  to  unnecessary 
danger;   and  this  defendant  avers,  that 

heretofore,  to-wit:  on  the  day 

of  ,  the  said  insured  wilfully, 

with  malice  aforethought  and  with  in- 
tent then  and  there  to  kill  one  Samuel 
W.  Harper  made  an  assault  upon  his 
person  with  a  deadly'-  weapon,  where- 
upon the  said  person  so  assaulted  for 
the  purpose  of  protecting  and  defend- 
ing his  life  did  shoot  the  said  insured, 
who  died  from  the  wound  so  inflicted 
on  the  day  of . 

That  the  said  insured  did  then  and 
there,  as  aforesaid,  wilfully  and  volun- 
tarily expose  himself  to  unnecessary 
danger,  and  did  by  reason  of  said  vol- 
untary exposure  to  unnecessaiy  danger 
receive  said  wound,  of  which  he  died 
as  aforesaid. 

That  by  reason  of  the  premises  the 
said  defendant  is  and  was  fully  re- 
leased and  discharged  from  all  liability 
to  the  said  decedent  or  to  said  plain- 
tiff, under  or  by  virtue  of  said  policy. 
Based  on  Be  Greayer  v.  Fidelity  &  Cas. 
Co.,  126  Cal.  xvii,  58  Pac.  390. 

Denial  in  Replication  of  Misrepresenta- 
tions in  Application. 
.  .  .  And,  for  a  further  and  more 
(>omplete  reply  to  defendant's  answer 
the  plaintiff  avers  that  he  never  exe- 
cuted or  delivered  the  pretended  ap- 
plication for  insurance  set  forth  in  de- 
fendant's answer  and  marked  "Ex- 
hibit A;"  that  he  never  either  direct- 
ly or  indirectly  made  any  representa- 
tions to  defendant  that  his  real  estate 
was  not  mortgaged  or  incumbered, 
neither  did  he  ever  authorize  the  same 
to  be  made  to  defendant,  or  to  any 
one  acting  for  and  in  behalf  of  said 
defendant;  .  .  .  that  his  application 
for  the  insurance  was  oral  and  was 
not  reduced  to  writing  by  the  defend- 
ant and  that  in  obtaining  the  insur- 
ance policy,  he  did  not  conceal  or  at- 
tempt   to    conceal    any     debt     or     lien 

against    him;    that   who    was 

acting  for  and  on  behalf  of  the  de- 
fendant insurance  company  and  from 
whom  plaintiff  received  the  policy,  had 
personal  knowledge  of  the  financial 
condition  of  the  plaintiff  at  the  time 
of  the  issuing  and  delivering  of  the 
insurance  policy,  and  for  a  long  time 
prior  thereto.     Based  on  Kansas  Farm- 
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ers'  Fire  Ins.  Co.  v.  Saindon,  52  Kan. 
486,   35   Pac.  15. 

Replication  Denying  Failure    To    Pay 

Dues  and  Averring  Waiver  of  Prompt 

Payment. 

And  further  replying  tlie  plaintiff 
denies  that  the  said  decedent  failed 
to  pay  the  monthly  dues  for  the  month 
of  January,  1886,  as  averred  in  the 
answer,  but  alleges  that  the  same  were 
paid;  that  during  the  whole  of  the 
month  of  December,  1885,  the  said 
decedent  was  at  home  confined  to  his 
bed;  that  he  never  received  any  notice 
or  had  any  knowledge  that  anything 
was  due  on  any  of  said  certificates, 
nor  had  this  plaintiff  or  any  of  his 
friends  such  knowledge  until  on  or 
about  January  26,  1886,  when  a  notice 
was  received  through  the  mail  from 
defendant  that  dues  from  January  1, 
1886,  were  in  arrears.  That  plaintiff 
thereupon  at  once,  for  said  decedent, 
forwarded  to    defendant    the    sum     of 

to  pay  dues  for  the  months 

of  January  and  February,  1886,  which 
sum  was  duly  received  by  defendant 
and  was  kept  by  it  and  not  returned 
until  after  defendant  had  learned  of 
the  death  of  said  decedent. 

And  for  further  reply  plaintiff  avers 
that  defendant  is  and  ought  of  right 
to  be  estopped  from  now  setting  up 
the  alleged  failure  to  pay  said  dues 
in  advance  as  any  defense,  for  plain- 
tiff alleges  that  during  the  whole  time 
said  decedent  has  been  the  OAvner  of 
certificates,  in  the  defendant  company, 
said  defendant  has  without  objection 
received  from  him  the  monthly  dues 
long  after  the  date  on  which  by  the 
terms  of  the  contract  they  were  pay- 
able, and  had  thereby  led  said  decedent 
to  believe  that  the  payment  in  ad- 
vance was  not  essential  and  had  waived 
the  payment  thereof  in  advance.  Based 
on  Hartford  Life  Annuitv  Ins.  Co.  f. 
Unsell,  144  II.  S.  439,  12  Sup.  Ct.  671, 
36  L.  ed.  496. 


Complaint  Under  Liability  Policy. 

The  plaintiff  for  cause  of  action 
against  the  defendant  alleges  that  on 
the  day  of  ,  the  de- 
fendant for  a  valuable  consideration 
executed  and  delivered  to  plaintiff  a 
certain  policy  of  insurance,  a  copy  of 
which  is  attached  hereto  and  made  a 
part  hereof,  whereby  said  defendant 
agreed  to  indemnify  this  plaintiff  for 
loss  or  damages  suffered  on  account  of 
bodily  injuries  accidentally  sustained 
by  any  employe  of  this  plaintiff  in 
the  course   of   his  employment. 

That  while  said  contract  of  insur- 
ance   wat    in    full    force    and    effect,    a 

workman    by    the    name    of    , 

who  was  in  the  employ  of  the  plain- 
tiff sustained  injuries  by  reason  of  an 
accident  wliile  in  the  performance  of 
his  duties  as  jdaiutiff's  employe. 

That  the  defendant  was  duly  notified 
of  the  accident  in  accordance  with  the 
requirements  of  said  policy  and  that 
thereafter  said  employe  of  said  plain- 
tiff brought  an  action  to  recover  for 
the  injuries  sustained  by  him  and  that 
said  defendant  refused  to  take  charge 
of  the  defense  or  to  relieve  plaintiff 
of  all  responsibility  and  care  thereof, 
as  provided  in  the  policy;  that  there- 
after such  proceedings  were  had  in  said 
action,  that  said  eni])loye  of  this  plain- 
tiff obtained  a  judgment  for  damages 
in  the  sum  of  . 

That  said  defendant,  though  re- 
quested, has  refused  and  still  refuses 
to  pay  to  plaintiff  the  said  sum  recov- 
ered by  plaintiffs  as  damages  aforesaid. 

That  plaintiff  has  paid  to  said  em- 
ploye the  said  sum  and  has  also  neces- 
sarily expended  in  the  defense  of  said 
action  the  sum  of  . 

That  plaintiff  has  duly  performed 
all  the  provisions  of  the  said  policy  to 
be  performed  by  him. 

"Wherefore,  etc. 


INSURRECTION.  —  See  Courts  Martial;  Habeas    Corpus;    Martial 
Law ;  Navy  and  Army ;  Treason ;  V/ar. 


INTENT.  —  See  Indictment  and  Information;  Instructions;  Mental 
State ;  Province  of  Judge  and  Jury ;  Torts ;  and  index  to  this  work. 
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For  further  references  and  cross-references,  see  the  index  to  this 
work,  and  the  notes  throughout  this  article. 


I.    RECOVERY  OF,  IN  GENERAL.  — A.    Distinction  Between 

CONTRACTU.VL    INTEREST   AND    INTEREST    AS    DAMAGES. The     modc     of 

procedure  for  the  recovery  of  interest  largely  depends  upon  whether 
it  is  contractual  interest  or  interest  allowed  as  damages.^  In  the 
former  case  it  constitutes  an  integral  part  of  the  debt;^  in  the  latter 
it  is  but  an  incident  to  the  principal  debt  to  be  paid  with  it  and  as 
a  part  of  it.^ 

B,  Interest  in  the  Nature  op  Damages.  —  1.  Incident  to  Prin- 
cipal. —  Interest  in  the  nature  of  damages  is  but  an  incident  to  the 
principal  debt  and  must  be  recovered  in  the  action  for  the  principal.* 


1.  N.  y.— Southern  C.  R.  Co.  r. 
Moravia,  61  Barb.  180.  N.  C— King 
V.  Phillips,  95  N.  C.  245,  59  Am.  Eep. 
238.  W.  Va.— Bennett  r.  Federal,  etc. 
Co.,  70  W.  Va.  456,  74  S.  E.  418,  1913E, 
Ann.  Cas.  578,  40  L.  K.  A.  (N.  S.) 
588. 

See  infra,  I,  B  and  C. 

2.  U.  S.— National  Bk.,  etc.  v.  Me- 
chanics' Nat.  Bk.,  94  U.  S.  437,  24  L. 
ed.  176;  Butterfield  v.  Town  of  On- 
tario, 44  Fed.  171.  Ala. — Alabama  City, 
etc.  E.  Co.  V.  City  of  Gadsden,  64  So. 
91.  Cal.— City  of  Los  Angeles  v.  City 
Bank,  100  Cal.  18,  34  Pac.  510.  HI. 
Walker  v.  Kimball,  22  111.  537.  la. 
Failing  v.  Clemmer,  49  Iowa  104.  Md. 
Chase  v.  Manhardt,  1  Bland  333.  Mass. 
Stearns  v.  Brown,  1  Pick.  530.  N.  Y. 
Froment  v.  Oltarsh,  111  N.  Y.  Supp. 
657;  Smith  v.  City  of  Buffalo,  39  N.  Y. 
Supp.  881.  Pa.— Philadelphia,  etc.  E. 
Co.  V.  Smith,  105  Pa.  195;  Hummel  r. 
Brown,  24  Pa.  310.  R.  I.— Sessions  v. 
Eichmond,  1  E.  I.  298.  W.  Va.— Ben- 
nett V.  Federal,  etc.  Co.,  70  W.  Va. 
456,  74  S.  E.  418,  1913E,  Ann.  Cas. 
578,  40  L.  E.  A.   (N.  S.)  588. 

3.  U.  S. — Graves  v.  Saline  County, 
104  Fed.  61,  43  C.  C.  A.  414.  Colo. 
Bassick,  etc.  Co.  v.  Beardsley,  49  Colo. 
275,  112  Pae.  770,  33  L.  E.  A.  (N.  S.) 
852.  Mass. — Crane  v.  Brooks,  189 
Mass.  228,  75  N.  E.  710.     Mo.— Arnold 
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r.  Sedalia,  etc.  Bank,  100  'Slo.  App. 
474,  74  S.  W.  1038.  N.  Y.— Forschirm 
r.  Mechanics',  etc.  Bank,  137  App.  Div. 
149,  122  N.  Y.  Supp.  168;  Smith  v.  City 
of  Buffalo,  39  N.  Y.  Supp.  881;  Fake 
v.  Addy's  Exr.,  15  Wend.  76. 

4.  U.  S. — Graves  r.  Saline  County, 
104  Fed.  61,  43  C.  C.  A.  414;  Southern 
R.  Co.  V.  Dunlop  Mills,  76  Fed.  505,  22 
C.  C.  A.  302;  Johnson  v.  District  of 
Columbia,  31  Ct.  CI.  395.  Ala.— Ala- 
bama City,  etc.  R.  Co.  r.  City  of  Gads- 
den, 61  So.  91.  Cal. — Valentine  v. 
Donohue-Kelly  Bk.  Co.,  133  Cal.  191, 
65  Pac.  381;  Citv  of  Los  Angeles  v. 
City  Bank,  100  Cal.  18,  34  Pac.  510. 
m.— Vider  r.  City  of.  Chicago,  60  HI. 
App.  595.  La. — Succession  of  A.  An- 
derson, 12  La.  Ann.  95.  Me. — Amer- 
ican Bible  Soc.  v.  Wells,  68  Me.  572, 
28  Am.  Rep.  82.  Mass. — Maguire  v. 
Pan-American,  etc.  Co.,  205  Mass.  64, 
91  N.  E.  135,  137  Am.  St.  Rep.  422; 
Davis  r.  HarriuEcton,  160  Mass.  278, 
35  N.  E.  771.  Mo. — Arnold  f.  Sedalia, 
etc.  Bank,  100  :\ro.  App.  474,  74  S.  W. 
1038.  N.  Y.— Forschirm  v.  Mechanics', 
etc.  Bank,  137  App.  Div.  149,  122  N. 
Y.  Supp.  168;  Brady  r.  Mayor,  etc.,  43 
N.  Y.  Supp.  452;  Tillotson' t\  Preston, 
3  Johns.  229;  Johnson  r.  Tuttle,  17 
Abb.  Pr.  315.  W.  Va.— Bennett  v. 
Federal,   etc.   Co.,   70   W.   Va.   456,   74 
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2.  Effect  of  Payment  of  Principal.  —  The  payment  of  the  principal 
debt  extinguishes  the  liability  for  such  interest,^  and  acceptance  of 
the  principal  under  protest  does  not  save  the  right  to  interest,"  unless 
by  express  agreement,  made  at  the  time  of  payment,  the  right  to  its 
recovery  is  reserved,^  Where  payment  of  the  principal  is  made  and 
accepted  after  commencement  of  an  action  to  recover  both  the  prin- 
cipal and  interest,  the  cause  of  action  is  discharged  and  the  suit  will 
be  dismissed.^ 

C.  Contractual  Interest.  —  1.  Separate  Action.  —  Where  inter- 
est by  stipulation  of  the  parties  is  made  payable  at  another  or  other 
times  than  the  principal,  the  promise  to  pay  the  interest  and  the  prin- 
cipal is  divisible,^  and  suit  for  interest  may  be    brought    before    the 


S.  E.  418,  1913E,  Ann.  Cas.  578,  40  L. 
R.  A.  (N.  S.)  588. 

5.  U.  S.— Stewart  v.  Barnes,  153  U. 
S.  456,  14  Sup.  Ct.  849,  38  L.  ed.  781; 
Potomac  Co.  v.  Union  Bank,  3  Cranch 
C.  C.  101,  19  Fed.  Cas.  No.  11,318.  Ala. 
Louisville,  etc.  E.  Co.  v.  l^lmore  & 
Brame  (Ala.  App.),  65  So.  695.  Cal. 
City  of  Los  Angeles  v.  City  Bank,  100 
Cal.  18,  34  Pae.  510.  Ga.— Louisville, 
etc.  Co.  V.  Alford  &  Co.,  5  Ga.  App. 
428,  63  S.  E.  524.  111.— Vider  v.  City 
of  Chicago,  60  111.  App.  595.  la. — Jami- 
son V.  Burlington,  etc.  Co.,  87  Iowa 
265,  54  N.  W.  242.  Me.— American 
Bible  Soc.  v.  Wells,  68  Me.  572,  28 
Am.  Rep.  82;  Howe  v.  Bradley,  19 
Me.  31.  Mass. — Davis  v.  Harrington, 
160  Mass.  278,  35  N.  E.  771;  Simmons 
V.  Almy,  103  Mass.  33;  Gage  v.  Gan- 
nett, 11  Mass.  217.  Mich.— Talbot  r. 
Com.  Council,  71  Mich.  118,  38  N.  W. 
890.  Mo. — Arnold  t:  Sedalia,  etc. 
Bank,  100  Mo.  App.  474,  74  S.  W.  1038. 
Neb. — Gordon  v.  Citv  of  Omaha,  71 
Neb.  570,  99  N.  W.  242.  N.  M.— Maloy 
V.  Board,  etc.,  10  N.  M.  638,  62  Pac. 
1106,  52  L.  R.  A.  126.  N.  Y.— Cutter 
V.  Mayor,  etc.,  92  N.  Y.  166;  Bronx,  etc. 
Co.  V.  City  of  New  York,  29  Misc.  402, 
60  N.  Y.  Supp.  548;  Peck  v.  Granite, 
etc.  Assn.,  21  Misc.  84,  46  N.  Y.  Supp. 
1042;  Bonner  Brick  Co.  v.  Cauda  Co., 
18  Misc.  681,  42  N.  Y.  ,  Supp.  14; 
Southern,  etc.  R.  Co.  r.  Town  of  Mo- 
ravia, 61  Barb.  180;  Roberts  v.  Bran- 
dies, 44  Hun  468;  Middaugh  v.  City 
of  Elm.ira,  23  Hun  79;  Tenth  Nat. 
Bank  v.  Mayor,  etc.,  4  Hun  429;  Lud- 
ington  V.  Miller,  6  Jones  &  S.  478; 
Stevens  v.  Barringer,  13  Wend.  639; 
Johnston  v.  Brannan,  5  Johns.  268; 
Tillotson  r.  Preston,  3  Johns.  229;  Con- 
sequa  v.  Fanning,  3  Johns.  Ch.  587; 
People  V.  County  of  New  York,  5  Cow. 


331;  Jacot  v.  Emmett,  11  Paige  Ch. 
142.  N.  C— Moore  v.  Fuller,  47  N.  C. 
205.  Vt.— Abbott  v.  Wilmot,  22  Vt, 
437. 

[a]  In  Louisiana  no  distinction  i3 
made  in  this  respect  between  con- 
tractual interest  and  interest  as  dam- 
ages. Interest  cannot  be  recovered 
separately  from  the  principal.  Suc- 
cession of  A.  Anderson,  12  La.  Ann.  95. 

6.  U.  S. — Graves  v.  Saline  County, 
104  Fed.  61,  43  C.  C.  A.  414.  N.  Y. 
Forschirm  v.  Mechanics',  etc.  Bank, 
137  App.  Div.  149,  122  N.  Y.  Supp.  168. 
W.  Va. — Bennett  i'.  Federal,  etc.  Co., 
70  W.  Va.  456,  74  S.  E.  418,  1913E, 
Ann.  Cas.  578,  40  L.  R.  A.  (N.  S.) 
588. 

7.  U.  S. — Burr  v.  Burch,  5  Cranch 
C.  C.  506,  4  Fed.  Cas.  No.  2,187.  la. 
Kretzinger  v.  Emering,  150  N.  W. 
1038.  N.  Y.— Grote  v.  Citv  of  New 
York,  190  N.  Y.  235,  82  N.  E.  1088, 
reversing  102  N.  Y.  Supp.  977;  For- 
schirm V.  Mechanics',  etc.  Bank,  137 
App.  Div.  149,  122  N.  Y.  Supp.  168. 

8.  U.  S. — Potomac  Co.  v.  Union 
Bank,  3  Cranch  C.  C.  101,  19  Fed.  Cas. 
No.  11,318.  Conn.— Canfield  v.  Elev- 
enth School  Dist.,  19  Conn.  529.  Mass. 
Davis  V.  Harrington,  160  Mass.  278,  35 
N.  E.   77. 

[a]  Tn  South  Carolina,  the  plaintiff 
may,  although  the  principal  has  been 
paid  after  commencement  of  the  ac- 
tion, continue  his  action  for  the  recov- 
erv  of  interest.  Fishburne  v.  Sanders, 
1  Nott  &  McC.  (S.  C.)  242;  Admr.  of 
Pincknev  v.  Singleton,  2  Hill  (S.  C.) 
343. 

9.  U.  S.— National  Bk.,  etc.  v.  Me- 
chanics' Nat.  Bank,  94  U.  S.  437,  24 
L.  ed.  176;  Butterfield  v.  Town  of  On- 
tario, 44  Fed.  171.  Ala. — Alabama 
City,   etc.  R.   Co.  v.  City  of  Gadsden, 
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maturity  of  the  principal/*'  or  after  its  maturity,  and  such,  suit  does 
not  bar  a  subsequent  action  for  the  principal.^^ 

2.  After  Payment  of  Principal.  —  Payment  of  the  principal  does 
not  extinguish  the  right  to  the  recovery  of  interest  stipulated  for  in 
the  contract.^^ 


64  So.  91;  Ellerbe  v.  Troy,  58  Ala.  143. 
Ark.— Tnglish  v.  Watkius,  4  Ark.  199. 
111.— Dulaney  v.  Payne,  101  111.  325,  40 
Am.  Eep.  205;  Walker  v.  Kimball,  22 
111.  537.  Ind. — Marks  ;;.  Trustees,  etc., 
56  Ind.  288.  la. — Failing  v.  Clemmer, 
49  Iowa  104.  Me. — Bannister  v.  Rob- 
erts, 35  Me.  75;  Howe  v.  Bradley,  19 
Me.  31.  Md. — Presstman  v.  Beach,  61 
Md.  203;  Snowdcn  v.  Thomas,  4  Ilar. 
&  J.  335;  Chase  v.  Manhardt,  1  Bland 
333.  Mass. — French  v.  Bates,  149  Mass. 
73,  21  N.  E.  237,  4  L.  R.  A.  268; 
Andover  Sav.  Bank  f.  Adams,  1  Alien 
28;  Sparhawk  v.  Wills,  6  Gray  163; 
Cooley  v.  Rose,  3  Mass.  221;  Greenleaf 
V.  Kellogg,  2  Mass.  568.  Mo. — Linn 
County  V.  Farmers',  etc.  Bank,  175  Mo. 
539,  75  S.  W.  393;  Eowe  i:  Sehertz,  74 
Mo.  App.  602.  N.  Y.— Froment  r. 
Oltarsh,  111  N.  Y.  Supp.  657;  Smith 
V.  City  of  Buffalo,  39  N.  Y.  Supp.  881; 
People  V.  County  of  N.  Y.,  5  Cow. 
331.  Pa.— Heath  v.  Page,  63  Pa.  108, 
3  Am.  Rep.  533;  Evans  v.  Hall,  45 
Pa.  235;  Sparks  v.  Garrigues,  1  Binn 
152.  R.  I. — Sessions  v.  Richmond,  1  E. 
I.  298.  W.  Va.— Bennett  v.  Federal, 
etc.  Co.,  70  W.  Va.  456,  74  S.  E.  418, 
1913E,  Ann.  Cas.  578,  40  L.  R.  A.  (N. 
S.)   588. 

10.  XT.  S. — Kenosha  v.  Lamson,  9 
Wall.  477,  19  L.  ed.  725;  Knox  County 
V.  Aspinwall,  21  How.  539,  16  L.  ed. 
208.  Ark.— Walker  i\  Byrd,  15  Ark. 
33.  Conn. — Brooks  v.  Holland,  21  Conn. 
388.  Ga.— Calhoun  v.  Marshall,  61  Ga. 
275,  34  Am.  Rep.  99.  HI.— Dulaney  v. 
Payne,  101  111.  325,  40  Am.  Ecp.  205; 
Goodwin  v.  Goodwin,  65  111.  497;  Walk- 
er v.  Kimball,  22  111.  537;  Kurz  r.  Sup- 
piger,  18  111.  App.  630.  la.— Failing 
V.  Clemmer,  49  Iowa  104;  Hershey  v. 
Hershey,  18  Iowa  24.  Ky. — Shanks  r. 
Stephens,  6  K3\  L.  Rep.  516,  abstract. 
Me. — Bannister  v.  Roberts,  35  Me.  75. 
Mass. — Cooley  r.  Rose,  3  Mass.  221; 
Greenleaf  v.  Kellogg,  2  Mass.  568.  Mo. 
Waples  V.  Jones,  62  Mo.  440;  Stoner  r. 
Evans,  38  Mo.  461;  Rowe  v.  Sehertz, 
74  Mo.  App.  602;  Castlio  v.  Martin,  11 
Mo.  App.  251.  N.  H.— Kimball  v.  Cot- 
ton, 58  N.  H.  515.  Pa.— Philadelphia, 
etc.  R.  Co.  ■)-.  Smith,  105  Pa.  195;  Bank 
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of  the  United  States  v.  Macalester,  9 
Pa.  475;  Knettle  v.  Crouse,  6  Watts 
123;  Sparks  r.  Garrigues,  1  Binn.  152. 
R.  I. — Sessions  v.  Richmond,  1  R.  I. 
298.  Vt.— First  Nat.  Bank  r.  Town  of 
Mt.  Tabor,  52  Vt.  87,  36  Am.  Rep.  734; 
Catlin  v.  Lyman  &  Marsh,  16  Vt.  44. 
[a]  In  an  action  on  a  promissory 
note  running  for  several  years  and 
providing  that  the  interest  shall  be 
payable  annually  and,  if  the  interest 
is  not  paid,  the  entire  principal  shall 
become  due,  a  separate  demand  for  a 
year's  interest  is  proper  and  a  recov- 
ery of  interest  for  a  previous  year  is 
no  bar.  Wehrly  v.  Morfoot,  103  111. 
183.  But  on  a  note  containing  a  clause 
"if  interest  thereon  is  not  promptly 
paid  annually,  the  same  becomes  a  part 
of  the  principal,  anil  shall  bear  the  same 
rate  of  interest,"  no  action  for  inter- 
est can  be  maintained  until  the  prin- 
cipal is  due,  as  it  is  optional  with  the 
maker  whether  he  will  pay  the  inter- 
est annuallv  or  not.  Wood  v.  Whisler, 
67  Iowa  676,  25  N.  W.  847. 

11.  Dulaney  v.  Payne,  101  111.  325, 
40  Am,  Rep.  205;  French  r.  Bates,  149 
Mass.  73,  21  N.  E.  237,  4  L.  R.  A.  268; 
Andover  Sav.  Bk.  v.  Adams,  1  Allen 
(JMass.)  28;  Sparhawk  v.  Wills,  6  Gray 
(Mass.)    163. 

12.  TJ.  S.— Hobbs  v.  United  States, 
19  Ct.  CI.  220.  Ala.— Alabama  City, 
etc.  R.  Co.  V.  City  of  Gadsden,  64  So. 
91.  Ind. — Marks  v.  Trustees,  etc.,  56 
Ind.  288;  Robbins  v.  Check,  32  Ind. 
328,  2  Am.  Rep.  348.  la.— Kretzinger 
('.  Emering,  150  N.  W.  1038.  Me. 
.lackson  v.  Y.  &  C.  R.  Co.,  48  Me.  147. 
Md. — Snowden  v.  Thomas,  4  Har.  &  J. 
335;  Chase  v.  Manhardt,  1  Bland  333. 
Mass. — Fames  v.  Cushman,  135  Mass. 
573;  Stearns  v.  Brown,  1  Pick.  530. 
Mo. — Stone  r.  Bennett,  8  Mo.  41.  N.  Y. 
Southern,  etc.  R.  Co.  v.  Town  of  Mo- 
ravia, 61  Barb.  180;  Watts  v.  Garcia, 
40  Barb.  656;  Fake  v.  Addy's  Exr.,  15 
Wend.  76;  People  r.  County  of  New 
York,  5  Cow.  331;  Froment  v.  Oltarsh, 
111  N.  Y.  Supp.  657;  Smith  r.  City  of 
Buffalo,  39  N.  Y.  Supp.  881.  Pa. 
Waller  v.  Kingston,  etc.  Co.,  191  Pa. 
193,  43  Atl.  235.     W.  Va.— Bennett  v. 
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D.  Limitation  of  Actions.  — The  statute  of  limitations  does  not 
commence  to  run  against  claims  for  interest  until  maturity  of  the 
principal.  When  the  action  for  the  principal  is  barred  by  the  statute, 
the  action  for  interest  is  also  barred.^^  An  exception  is  made  in 
some  states  in  regard  to  interest  coupons.  It  is  held  that  the  period 
of  limitation  of  action  on  such  coupons  begins  from  the  date  of  their 
maturity,^*  But  in  other  jurisdictions  it  is  held  that  the  statute  of 
limitations  begins  to  run  against  the  interest  coupons  from  the  time 
of  maturity  of  the  bonds.^^  Upon  payment  of  a  portion  of  the  prin- 
cipal the  statute  begins  to  run  against  claims  for  interest  on  that 
portion  only.^'' 

II.  PLEADING.  —  A.  Contractual  Interest.  —  Wliere  the  re- 
covery of  interest  is  based  upon  a  contract,  such  contract  must  be 
pleaded,"  and  the  failure  to  pay  the  interest  as  well  as  the  principal 


Federal,  etc.  Co.,  70  W.  Va.  456,  74 
S.  E.  418,  1913E,  Ann.  Cas.  578,  40 
L.  E.  A.  (N.  S.)  588. 

[a]  Where  a  bond  or  other  instru- 
ment for  the  payment  of  money  does 
not  specify  on  its  face  that  interest 
is  to  be  paid,  interest  is  in  the  na- 
ture of  damages,  and  the  payment  of 
the  principal  money  will  bar  an  action 
for  the  interest,  but  where  interest  is 
stipulated  for  in  the  contract  itself,  it 
becomes  a  part  of  the  debt,  and  may 
be  recovered,  although  the  principal 
sum  had  been  paid.  King  v.  Phillips, 
95  N.  C.  245,  59  Am.  Eep.  238. 

[b]  In  the  absence  of  a  distinct 
understanding  that  the  payment  is 
made  in  full  and  is  received  as  such, 
the  amount  paid  may  be  applied  first 
toward  the  payment  of  interest  and 
the  balance  may  be  sued  for  as  prin- 
cipal. People  V.  County,  5  Cow.  (N. 
Y.)    331. 

13.  Colo.— First  Nat.  Bank  v.  Park, 
37  Colo.  303,  86  Pae.  106.  lU.— Ade 
V  Ade,  181  111.  App.  577.  Minn. — Cush- 
man  v.  Comrs.  of  Carver  County,  19 
Minn.  295.  Tex.— De  Cordova  v.  City 
of  Galveston,  4  Tex.  470;  Scott  v. 
Sloan,  3  Tex.  Civ.  App.  302,  23  S.  W. 
42. 

14.  Clark  v.  Iowa  City,  20  Wall.  (U. 
S.)  583,  22  L.  ed.  427;  Galveston  v. 
Loonie,   54   Tex.   517. 

[a]  "The  Statute  of  Limitations 
of  Iowa  begins  to  run  against  coupon 
interest  warrants  from  the  time  they 
respectively  mature,  although  they  re- 
main attached  to  the  bond  which  rep- 
resents the  principal  debt."  Amy  v. 
Dubuque,   98   U.   S.  470,   25  L.   ed.   228. 

[b]  In  California,  (1)  it  was  held 
in  Meyer  v.  Porter,  65  Cal.  67,  2  Pae. 


884,  that  "as  the  coupons  partake  of 
the  nature  of  the  bonds  to  which  they 
belong,  and  against  which  the  Statute 
of  Limitations  had  not  run,  they  were 
not  barred  by  the  statute."  (2)  But 
in  Mather  v.  City  &  County  of  San 
Francisco,  115  Fed.  37,  52  C.  C.  A.  631, 
the  court  commenting  upon  the  opinion 
in  Meyer  v.  Porter,  supra,  held  that 
"under  the  statute  of  limitations  of 
California  (Code  Civ.  Proc,  §337), 
which  requires  an  action  on  a  written 
instrument  to  be  brought  within  four 
years,  an  action  on  interest  coupons 
attached  to  municipal  bonds  is  barred 
in  four  years  from  the  time  the  cou- 
pons respectively  matured,  although 
such  coupons  have  not  been  detached 
from  the  bonds."  This  ruling  has 
been  approved  and  followed  in  Cali- 
fornia Safe,  etc.  Co.  v.  Sierra,  etc.  Co., 
158  Cal.  690,  112  Pae.  274,  1912A,  Ann. 
Cas.    729. 

15.  Lexington  v.  Butler,  14  Wall. 
(U.  S.)  296,  20  L.  ed.  809;  Broadfoot 
V.  Fayettville,  124  N.  C.  478,  32  S.  E. 
804. 

16.  Porter's  Admx.  v.  Shattuck's 
Estate,  75  Vt.  270,  54  Atl.  958,  98 
Am.  St.  Eep.  823;  Grafton  Bank  v. 
Doe,  19  Vt.  463,  47  Am.  Dec.  697. 

17.  Ala.  —  Butler  v.  Limerick,  1 
Minor  115.  Mo.— Ashby  v.  Shaw,  82 
Mo.  76.  Pa. — Hummel  v.  Brown,  24 
Pa.  310;  Eeichart  v.  Beidleman,  17 
Serg.  &  E.  41. 

[aj  While  it  is  the  better  practice 
to  state  the  precise  amount  due  as 
principal  and  interest,  it  has  been  held 
that  a  declaration  according  to  the 
tenor  of  the  instrument  sued  upon  is 
sufficient.  Gottfried  v.  German  Nat. 
Bank,  91  111.  75. 
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should  be  alleged  in  the  eomplaint.^^  A  special  count,  ho\rever, 
for  interest,  although  not  improper,  is  not  essential  to  the  re- 
covery ^^  The  absence  of  an  averment  of  the  contract  to  pay 
interest  is  not  supplied  by  a-  charge  for  interest  -  m  the  bill 
of  particulars.^'^  It  is  generally  held  that  the  rate  of  interest 
agreed  upon  must  be  pleaded,^^  especially  where  it  is  m  excess  ot 
the  statutory  rate.^^  But  where  the  instrument  sued  upon  is  set  out 
in  the  complaint  it  is  sufficient  to  allege  that  the  debt  remains  un- 
paid.^^ 

B.  When  Interest  Is  Not  Stipulated.  —  1.  Liquidated  Demand. 
In  order  to  recover  interest  on  a  liquidated  demand  the  time  of  presenta- 
tion of  the  claim  for  payment  must  be  stated    in    the    complaint.^'* 

2.  Unliquidated  Demand.  — No  specific  allegation  is  required  in 
cases  in  which  the  claim  is  unliquidated  and  the  interest  is  in  the 
nature    of    damages.^^      In    s-uch    cases,    the    interest^  may   be    re- 


18.  Dickinson  v.  Tunstall,  4  Ark. 
170;  Sumner  v.  Ford  &  Co.,  3  Ark.  389; 
Clary  &  Webb  v.  Morehouse,  3  Ark. 
261. 

19.  Indian,  etc.  Bank  v.  Hartford 
Fire  Ins.  Co.,  46  Fla.  283,  35  So.  228. 

20.  Schermerhorn  v.  Admx.  of  Per- 
man,  2  Bailey   (S.  C.)   173. 

21.  Mitchell  v.  Conley,  13  Ark.  414; 
Ashby  V.  Shaw,  82  Mo.  76. 

22.  Ark. — Matlock  v.  Purefoy,  18 
Ark.  492.  Cal. — Lamping  &  Co.  l'. 
Hyatt,  27  Cal.  99.  Haw.— May  v. 
Haalelea,  2  Hawaii  191.  Tex.— New- 
comb  V.  Stuart  &  Mair,  1  White  &  W. 
Civ.  Cas.,  §72;  Whittaker  v.  Wallace, 
Landes  &  Co.,  2  Will.  Civ.  Cas.,  §557. 

23.  Ark. — Cail  v.  BrookfieUl,  4  Ark. 
554.  Ind. — Wernwag  v.  Mothershead,  3 
Blackf.  401.  la.— Smith  v.  Watson,  28 
Iowa   218. 

24.  la. — Hall  v.  Farmers',  etc.  Bank, 
55  Iowa  612,  8  N.  W.  448;  David  r. 
Conrad  &  Co.,  1  Greene  336.  Kan. 
Shepard  i:  Pratt,  16  Kan.  209.  Mo. 
Van  Eiper  &  Eogers  v.  Morton,  61  Mo. 
App.  440;  Shockley  v.  Fischer,  21  Mo. 
App.  551. 

[a]  Where  an  itemized  account 
showing  the  dates  when  the  several 
items  were  to  be  paid  for  was  at- 
tached to  the  complaint  and  the  prayer 
asks  for  judgment  for  the  principal 
together  with  interest  according  as  the 
same  may  appear  to  be  due  from  the 
items  of  said  exhibit,  such  prayer  is 
sufficient  to  support  a  verdict  for  in- 
terest as  computed  from  the  date  when 
payment  for  each  of  the  several  items 
became  due.  Dunham  v.  HoUoway,  3 
Okla.  244,  41  Pac.  140. 
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[b]  In  an  action  to  recover  for 
monej'  had  and  received  the  plaintiif 
can  only  recover  interest  from  the 
date  of  "the  writ,  unless  in  his  declara- 
tion he  alleged  a  demand  before  that 
time.  Ordway  v.  Colcord,  14  Allen 
(Mass.)    59. 

[cj  Where  the  usage  of  trade  has 
fixed  a  period  at  which  book  accounts 
for  goods  sold  bear  interest,  ITiis  be- 
comes the  law  of  the  contract,  and 
it  is  not  necessary  to  demand  it  in 
the  declaration.  Watt  &  Co.  v.  Hoch, 
25  Pa.   411. 

[dj  But  when  a  stipulation  exists 
for  an  earlier  period  than  the  usage 
would  allow,  it  must  be  set  forth  or 
ailded  to  the  declaration.  Adams  v. 
Palmer,  30  Pa.  346. 

25.  Ala. — Nashville,  etc.  R.  Co.  v. 
Allen,  148  Ala.  664,  41  So.  633;  Mc- 
AVhorter  r.  Standifer,  2  Port.  519.  Ark. 
Bank  of  the  State  r.  Clark,  2  Ark. 
375.  Cal. — Cassacia  v.  Phoenix  Ins- 
Co.,  28  Cal.  628.  Fla.— Camp  r.  First 
Nat.  Bank,  44  Fla.  497,  33  So.  241,  103 
Am.  St.  Rep.  173.  Ga. — Ansley  v.  Jor- 
dan, 61  Ga.  482.  HI.— Grand  Lodge, 
etc.  r.  Baglev,  164  HI.  340,  45  N.  E. 
538;  Supreme  Lodge  v.  Zuhlke,  129  111. 
298,  21  N.  E.  789;  Heiman  v.  Schroeder, 
74  111.  158;  Tucker  r.  Page,  69  111. 
179;  March  v.  Wright,  14  HI.  248;  Mc- 
Connel  r.  Thomas,  3  HI.  313.  la.— Fre- 
mont Co.  r.  Fremont,  etc.  Bank,  145 
Iowa  8,  123  N.  W,  782.  Ky.— Adams 
Exp.  Co.  V.  Milton,  11  Bush  49.  La. 
Daquin  r.  Coiron,  8  Mart.  N.  S.  608. 
Contra,  Babin  v.  Nolan,  6  La.  Ann.  295. 
Minn. — Jones  v.  Burgess,  124  Minn. 
265,  144  N.  W.  954.     Miss.— Washing- 
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covered  under  a  count  simply  for  money  had  and  received.^^ 
3.  Where  Interest  Is  Allowed  by  Statute.  —  No  specific  allegation 
is  necessary  to  recover  interest  upon  a  debt  which  bears  interest  as 
a  matter  of  law,^^  nor  is  it  necessary  to  claim  it  in  the  bill  of  par- 
ticulars filed  by  order  of  court.-^  But  the  complaint  must  show  the 
debt  to  be  such  as  under  the  law  carries  interest.-^ 

C,  Prayer.  --- 1.  Necessity  of  Prayer.  —  As  a  general  rule  interest 
cannot  be  recovered  unless  prayed  for  in  the  complaint."" 

2.  Prayer  for  General  Relief.  —  In  some  cases  a  prayer  for  general 
relief  has  been  held  sufficient  to  authorize  a  recovery,^^  provided,  how- 
evel*,  that  the  total  recovery  did  not  exceed  the  amount  prayed  for  in 
the  complaint.^^ 


ton  i\  The  Planters '  Bank,  1  How.  230, 
28  Am.  Dec.  333.  Mo.— Harwood  v. 
Larramore,  50  Mo.  414.  N.  Y. — Kohn 
V.  Schuldenfrei,  84  N.  T.  Supp.  870. 
Pa.— Lloyd  v.  McGarr,  3  Pa.  474.  R.  I. 
Weeden  v.  Berry  &  Stanton,  10  E.  I. 
288.  S.  C— Harter  v.  Charleston,  etc. 
Co.,  85  S.  C.  192,  67  S.  E.  290.  Tex. 
iDternatiorml,  etc.  Co.  v.  Lewis,  23  S. 
W.  323;  Fort  Worth,  etc.  Co.  v.  Great- 
house,  82  Tex.  104,  17  S.'  W.  834; 
Atchison,  etc.  Ey.  Co.  v.  Smythe,  55 
Tex.  Civ.  App.  557,  119  S.  W.  892; 
Slaughter  v.  Coke,  34  Tex.  Civ.  App. 
598,  79  S.  W.  863.  Va.— Baird  v. 
Peter,  4  Munf.   76. 

26.  111.— Tucker  v.  Page,  69  111.  179. 
N.  Y.— P^ase  v.  Barber,  3  Caine  266. 
S.  C. — Lin^sey  v.  Bland,  2  Spears  30. 

[a]  In  this  country,  contrary  to 
the  English  cases  it  has  been  decided 
that  interest  can  be  recovered  under 
the  count  for  money  had  and  received, 
but  the  interest  is  given  not  as  such 
but  only  by  way  of  damages  for  the 
detention  of  the  principal.  Brooks  V. 
Holland,  21  Conn.  .388. 

27.  Ala.— Porter  r.  Nash,  1  Ala.  452. 
111. — Heiman  v.  Schroeder,  74  111.  158; 
Haley  v.  Supreme  Court,  139  111.  App. 
478;  Spooner  r.  Warner,  2  111.  App. 
240.  Ky.— Caldwell  v.  Eichards,  2 
Bibb  331.  La.— City  of  New  Orleans 
t:  Fisk,  14  La.  Ann.  862.  Neb.— Peter- 
son V.  Mannix,  2  Neb.  (Unof.)  795,  90 
N.  W.  210.  Tenn. — Brandon  v.  Diggs, 
1  Heisk.  472.  Vt.— Allen  v.  Lyman,  27 
Vt.  20. 

[a]  Where  interest  is  the  legal  con- 
sequence of  the  debt  without  express 
stipulation  it  may  be  recovered  al- 
though the  complaint  does  not  contain 
a  demand  for  interest.  City  of  Spo- 
kane V.  Costello,  42  Wash.  182,  84 
Pac.  652. 


28.  Meyer  v.  Johnson,  122  HI.  App. 
87. 

29.  Crook  &  Adriance  v.  McGreal,  3 
Tex.  487. 

30.  Ark. — Texas,  etc.  E.  Co.  v.  Don- 
nelly, 46  Ark.  87.  Cal. — American,  etc. 
Co.  V.  Butler,  17  Cal.  App.  764,  121 
Pac.  709.  m.— Eace  v.  Sullivan,  1  111. 
App.  94.  Kan. — Shepard  r.  Pratt,  16 
Kan.  209.  Ky. — Booton  v.  Floyd  Coun- 
ty, 13  K3%  L.  Eep.  877  (abstract) ; 
Graves  v.  Waller's  Admr.,  4  Ky.  L. 
Eep.  452  (abstract).  La. — Town  of 
Vinton  v.  Lyons,  131  La.  673,  60  So. 
54;  Babin  v.  Nolan,  6  La.  Ann.  295. 
Mo. — Davis  v.  Creamer,  166  S.  W. 
819;  Morley  v.  City  of  St.  Joseph,  112 
Mo.  App.  671,  87  S.  W.  1013.  Neb. 
Higgins  V.  Case,  etc.  Co.,  95  Neb.  3, 
144  N.  W.  1037;  City,  etc.  v.  Euthjen, 
71  Neb.  545,  99  N.  W.  240.  S.  C. 
Eawls  V.  American,  etc.  Co.,  97  S.  C. 
189,  81  S.  E.  505. 

[a]  In  debt  upon  a  note  with  in- 
terest from  the  date,  if  the  declaration 
does  not  demand  interest,  and  the  de- 
fendant withdraws  his  plea,  the  court 
cannot  give  judgment  for  the  interest. 
Hubbard  v.  Blow,  4  Call  (Va.)   224. 

31.  Travelers'  Ins.  Co.  v.  Hender- 
son, etc.,  120  Ky.  218,  85  S.  W.  1090, 
117  Am.  St.  Eep.  585;  Hancock  v. 
Haile  (Tex.  Civ.  App.),  171  S.  W. 
1053;  City  of  Houston  v.  Lubbock,  35 
Tex.  Civ.  App.  106,  79  S.  W.  851. 

[a]  In  a  Louisiana  case  it  was  held 
that  where  no  mention  is  made  of  in- 
terest in  the  prayer  but  interest  is  de- 
manded in  the  complaint,  the  prayer  in 
view  of  the  allegation  of  the  petition 
included  interest.  Sentell  v.  Hewitt, 
49  La.   Ann.   1021,  22   So.   242. 

32.  Prescott  v.  Maxwell,  48  HI.  82; 
Mills  V.  Heeuey,  35  111.  173;  Buffalo, 
etc.  Co.  V.  Stringfellow,  etc.  Co.   (Tex. 
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3.  Prayer  for  "Legal  Interest."  —  The  words  "legal  interest," 
when  used  in  pleadings  may  mean  either  the  rate  fixed  by  law  or  the 
highest  rate  allowed  by  law  on  special  eontraets.^^ 

D.  In  Equity.  —  Interest  may  be  recovered  in  equity,  although  not 
prayed  for  in  the  complaint,  it  the  court  under  all  the  circumstances 
of  the  case  deems  it  just  that  interest  be  allowed.^* 

III.  VARIANCE.  —  A.  Generally.  —  In  some  cases  it  has  been 
held  that  proof  of  an  instrument  in  which  interest  is  stipulated  is  not 
admissible  under  a  complaint  which  describing  the  instrument  omits 
to  mention  interest.^^  On  the  other  hand,  where  the  complaint  de- 
scribes the  instrument  sued  upon  as  being  for  a  certain  sum  with 
interest,  proof  of  an  instrument  in  which  no  interest  is  mentioned  is 
held  inadmissible.^® 

B.  When  Not  Material.  —  A  misdescription  of  the  instrument 
sued  on  in  regard  to  the  rate  of  interest  it  draws,^^  or  the  place  where 
it  is  payable,^^  or  the  day  when  it  is  due,  does  not  constitute  a  material 
variance.^^ 

IV.  INSTRUCTIONS  AND  PROVINCE  OF  JUDGE  AND  JURY. 
A.  Interest  as  a  IMatter  of  Right.  —  It  is  error  to  submit  to  the 
jury  the  question  of  the  right  to  interest  where  its  recovery  is  a 
matter  of  right  regulated  by  statute,^'*  or  by  agreement  express"  or  im- 


Civ.  App.),  129  S.  W.  1161;  Erie  City 
Iron  Wks.  v.  Noblo  (Tex.  Civ.  App.), 
124  S.  W.  172. 

33.  Fowler  v.  Smith,  2  Cal.  568.  See 
also  Beals  v.  Amador  County,  3o  Cal. 
624. 

[a]  And  where  the  contract  clear- 
ly shows  that  they  are  used  in  the 
former  sense,  they  ought  not  to  be  con- 
strued in  the  latter.  Towslee  v.  Durkee, 
12  Wis.  480. 

[bj  The  term  "lawful  interest" 
means  the  rate  fixed  by  law  or  the 
contract  rate  if  such  rate  is  within 
the  lawful  limit.  Daniel  i;.  Gibson,  72 
Ga.  367,  53  Am.  Rep.  845. 

34.  Prescott  v.  Maxwell,  48  111.  82; 
Carter  v.  Lewis,  29  111.  500;  Harwood 
V.  Larramore,  50  Mo.  414.  But  see 
contra,  holding  that  in  equity  the 
claim  for  intei;est  must  be  specifically 
asserted.  Godwin  v.  McGehee,  19  Ala. 
468. 

[a]  Where  money  has  been  received 
by  a  party  which  ex  'equo  et  bono 
he  ought  to  refund  or  pay,  interest  is 
implied  and  follows  as  a  matter  of 
course,  whether  or  not  it  has  been 
prayed  for  in  the  bill.  Smith  V.  God- 
hold,  4.Strobh.  Eq.   (S.  C.)    186. 

[bJ  In  Glenn's  Exrs.  r.  Cockey,  16 
Md.  446,  it  has  been  held  that  upon 
a  bill  by  the  cestui  que  trust  against 
a  trustee,  for  an  account  and  general 
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relief,  interest  may  be  allowed,  though 
not  prayed  for  in  the  bill,  if,  under 
the  facts  disclosed  it  appears  equitable 
that  it  should  be  allowed. 

35.  U.  S.— Coyle  v.  Gozzlcr,  2 
Cranch  C.  C.  625,  6  Fed.  Cas.  No.  3,312; 
Blue  v.  Russell,  3  Cranch  C.  C.  102,  3 
Fed.  Cas.  No.  1,568.  Ala. — Sawyer's 
Admr.  v.  Patterson,  11  Ala.  523.  Me. 
Gragg  r.  Frye,  32  Me.  283.  Pa.— Reich- 
art   V.  Beidleman,  17  Serg.   &  R.  41. 

36.  Cooper  v.  Guy,  Tapp.  (Ohio) 
ISO.  Contra,  Wilson  v.  King,  Morris 
(la.)  106;  Beach  &  Eddy  v.  Curie's 
Admr.,  15  Mo.  105. 

37.  Stowell  V.  Moore,  89  111.  563; 
Crittenden  v.  French,  21  111.  598. 

38.  Tryon  r.  Rankin,  9  Tex.   595. 

39.  Thompson  v.  French,  10  Yerg. 
(Tenn.)   452. 

40.  Ga. — Arthur  r.  Comrs.,  etc.,  67 
Ga.  220.  ni.— Riggs  v.  Ladd,  164  111. 
App.  464.  Ky. — Brigham  i".  A^anbus- 
kirk,  6  B.  Mon.  197;  Chambers  v. 
Querev,  2  Sneed  272.  Tenn. — Stumps 
V.  Cooper,  3  Baxt.  223. 

41.  U.  S. — .Tourolmon  r.  Ewing,  80 
Fed.  604,  26  C.  C.  A.  23.  Conn.— Peo- 
ple's Sav.  Bank  v.  Borough,  etc.,  56 
Conn.  547,  16  Atl.  257.  Ky.— Hender- 
son, etc.  Co.  V.  Lowell,  etc.,  86  Ky.  668, 
7  S.  W.  142.  N.  Y.— Mansfield  r.  New 
York,  etc.  R.  Co.,  114  N.  Y.  331,  21 
N.  E.  735,  1037,  4  L.  R.  A.  566.    Tenn. 
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plied*^  of  the  parties.  This  rule  has  been  applied  to  actions  for  dam- 
ages for  destruction,'^^  or  conversion  of  property.**  Where  the  statute 
expressly  provides  for  interest  in  case  of  a  withholding  of  money  by 
vexatious  delay  the  court  should  charge  that  it  is  for  them  to  determine 
whether  or  not  the  money  has  been  unreasonably  and  vexatiously 
delayed.*^ 

B.  Interest  Within  Discretion  op  Jury.  —  It  is  held  in  a  num- 
ber of  cases  that  in  actions  of  tort  the  jury  may  in  their  discretion 
calculate  interest  on  the  damages  actually  sustained  and  add  it  to 
their  verdict.**^     So,  too,  eases  may  be  found  holding  that  in  actions 


Williams   v.  Inman,  etc.   Co.,  5   Coldw. 
267. 

42.  111. — Supreme  Lodge,  etc.  v. 
Zuhlke,  129  111.  298,  21  N.  E.  789; 
Sanderson  v.  Eead,  75  111.  App.  190. 
Ky. — Henderson,  etc.  Co.  v.  Lowell, 
etc.,  86  Ky.  668,  7  S.  W.  142.  Md. 
State  V.  Fahey,  lOS  Md.  533,  70  Atl. 
218.  Mo. — McCormack  v.  Lynch,  69 
Mo.  App.  524.  N.  H. — Mcllvaine  v. 
Wilkins,  12  N.  H.  474.  N.  Y.— Dana 
V.  Fiedler,  12  N.  Y.  40,  62  Am.  Dec. 
130;  Eobinson  v.  Corn  Exch.  Ins.  Co., 
1  Eobt.  14.  S.  C— Wistar,  Siter  & 
Price  V.  Eobinson,  2  Bailey  274.  Tex. 
Gulf,  etc.  E.  Co.  r.  McCarty,  82  Tes. 
608,   18  S.  W.   716. 

[a]  In  Missouri  it  has  been  held 
that,  although  a  peremptory  instruction 
to  the  jury  to  find  interest  on  a  note 
is  proper,  the  court  cannot  assume  to 
calculate  the  interest,  but  must  submit 
the  matter  to  the  jury.  Johnson  v. 
Grayson,  230  Mo.  380,  130  S.  W.  673. 
See  also  Burghart  v.  Brown,  60  Mo.  24, 
and  Gates  v.  Nickell,  42  Mo.  169. 

43.  Ala. — Alabama,  etc.  E.  Co.  v. 
McAlpine  &  Co.,  75  Ala.  113.  Ark. 
St.  Louis,  etc.  E.  Co.  v.  Biggs,  50  Ark. 
169,  6  S.  W.  724.  Minn.— Vareo  v.  Chi- 
cago, etc.  E.  Co.,  30  Minn.  18,  13  N.  W. 
921.  Pa. — City  of  Allegheny  v.  Camp- 
bell, 107  Pa.  530,  52  Am.  Eep.  478. 
Utah.— Ehemke  v.  Clinton,  2  Utah  230. 

44.  Watson  v.  Harmon,  85  Mo.  443; 
Spencer  v.  Vance,  57  Mo.  427;  An- 
drews V.  Duraut,  18  N.  Y.  496. 

[a]  Interest  on  the  value  of  the 
goods  at  the  time  of  the  conversion  is 
no  more  in  the  discretion  of  the  jury 
than  the  value;  it  is  as  necessary  a 
part  of  complete  indemnity  as  the 
value  itself.  Wehle  v.  Butler,  43  How. 
Pr.  (N.  Y.)  5.  But  see  contra,  Davison 
V.  Guardian,  etc.  Co.,  144  N.  Y.  Supp. 
601. 

45.  Ark. — Tatum  v.  Mohr,  21  Ark. 
349;    Wright    v.    Morris,    15    Ark.    444. 


111. — Geohegan  v.  Union  Elevated  E. 
Co.,  266  111.  482,  107  N.  E.  786;  Davis 
V.  Kenaga,  51  111.  170;  Kennedy  v. 
Gibbs,  15  111.  406;  Levinson  v.  Sands, 
74  111.  App.  273;  Board  of  Education 
V.  Hoag,  25  111.  App.  558.  Ind.— Inde- 
pendent, etc.  Stores,  etc.  v.  Earles,  106 
N.  E.  730;  Eogers  v.  West,  9  Ind.  400. 
Mo.— McLean  v.  Thorp,  4  Mo.  256. 

[aj  It  is  error  to  instruct  the  jury 
that  they  might  allow  interest,  where 
the  only  ground,  upon  which  interest 
could  be  recovered  in  the  case,  is,  that 
there  had  been  "an  unreasonable  and 
vexatious  delay  of  payment,"  as  it  is 
for  the  jury  to  determine  whether  or 
not  there  was  such  a  delay.  Davis  v. 
Kenaga,  51  111.  170, 

[b]  But  where  the  evidence  as  to 
the  unreasonable  and  vexatious  delay 
is  not  conflicting,  there  is  nothing  for 
the  jury  to  consider.  Sanderson  v. 
Eead',   75  111.  App.  190. 

46.  U.  S.— Lincoln  v.  Claflin,  7  Wall. 
132,  19  L.  ed.  106;  Hugg  v.  Augusta, 
etc.  Co.,  12  Fed.  Cas.  No.  6,838.  Ga. 
Central  E.  E.  v.  Sears,  66  Ga.  499.  Ind. 
Chicago,  etc.  E.  Co.  v.  Barnes,  2  Ind. 
App.  213,  28  N.  E.  228.  Mich.— Lucas 
r.  Wattles,  49  Mich.  380,  13  N.  W.  782. 
N.  Y.— Durvee  v.  Mayor,  etc.,  96  N.  Y. 
477;  Walrath  v.  Eedfield,  18  N.  Y.  457; 
Hodge  V.  New  York,  etc.  E.  Co.,  27 
Hun  394;  Black  v.  Camden,  etc.  Co., 
45  Barb.  40;  Brush  r.  Long  Island  E. 
Co.,  10  App.  Div.  535,  42  N.  Y.  Supp. 
103.  N.  C. — Patapsco  G.  Co.  v.  Magee, 
86  N.  C.  350.  Pa. — Township,  etc.  v. 
Graver,  125  Pa.  24,  17  Atl.  249,  11  Am. 
St.  Eep.  867. 

[a]  "The  reason  for  allowing  the 
jury  to  add  interest  is  more  satisfac- 
tory in  cases  of  liquidated  than  un- 
liquidated damages.  In  the  first  it  is 
for  the  detention  of  money  due,  while 
in  the  latter  it  is  the  theory  of  the 
law  that  nothing  is  due  till  the  dam- 
ages  are  liquidated.     Still  an   analogy 
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sounding  in  contract  it  may  be  left  to  the  jury  to  decide  whether 
plaintiff  shall  recover  interest.*^  The  question  of  the  rate  of  interest 
upon  an  instrament  executed  in  another  state  should  be  submitted 
to  the  jury*^  to  be  determined  by  them  from  the  proof  presented  on 
the  trial  in  regard  thereto.*^ 

V.  VERDICT  AND  JUDGMENT.  —  Where  the  right  to  interest  is 
submitted  to  the  jury  and  the  verdict  is  silent  as  to  interest,  it  is 
error  to  add  interest  to  the  amount  found  by  the  jury.^"  But  if  the 
interest  be  omitted  through  inadvertence,  the  error  may  be  corrected 
before  the  verdict  is  closed.^^  Where  the  verdict  is  for  a  specified 
sum  A^ith  interest  thereon  the  court  may  direct  the  jury  to  retire 
and  make  the  legal  computation  of  interest  on  the  verdict,^^  or  the 
court  may  compute  the  interest,  provided  that  the  verdict  clearly  in- 
dicates the  intention  of  the  jury  to  allow  interest."  In  those  juris- 
dictions where  a  judgment  bears  interest  at  the  rate  prescribed  by 
the  contract  on  which  it  is  based,  the  judgment  should  be  for  interest 


exists  between  the  two  in  this,  that 
the  right  to  recover  unliquidated  dam- 
ages accrues  at  the  time  the  injury  is 
done,  and  the  damages  are  assessed  for 
the  injury  as  then  received;  and  if  the 
wrongdoer  causes  long  and  vexatious 
delay  and  the  jury  cannot  add  inter- 
est as  damages  for  the  delay,  as  is 
done  in  cases  of  liquidated  damages, 
injustice  is  the  result.  .  .  ."  Thomp- 
son V.  Boston  &  M.  E.  R.,  58  N.  H. 
524,  525. 

[b]  "There  is  a  class  of  actions 
sounding  in  tort  in  which  interest  is 
not  allowable  at  all,  such  as  assault 
and  battery,  slander,  libel,  seduction, 
false  imprisonment,  etc.  There  is  an- 
other class  in  which  the  law  gives  in- 
terest on  the  loss  as  part  of  the  dam- 
ages, such  as  trover,  trespass,  replevin, 
etc.  And  still  a  third  class  in  which 
interest  cannot  be  recovered  as  of 
right,  but  may  be  allowed  in  the  dis- 
cretion of  the  jury,  according  to  the 
circumstances  of  the  case."  Wilson  r. 
City  of  Trov,  135  N.  Y.  96,  32  N.  E. 
44,^31  Am.  St.  Rep.  817,  18  L.  R.  A. 
449. 

47.  Ky. — Schamberg  v.  Auxier,  101 
Ky.  292,  40  S.  W.  911.  Md.— Shoop  r. 
Fidelity,  etc.  Co.,  91  Atl.  753.  Pa. 
McCormick  v.  Crall,  6  Watts  207.  Va. 
Dow  V.  Adams'  Admr.,  5  Munf.  21. 

[a]  While  it  is  true  that  open  ac- 
counts do  not  bear  interest  as  of 
course,  "it  is  within  the  discretion  of 
the  jury  to  allow  interest  upon  such 
demands,  by  way  of  damages  for  the 
detention   of   the   debt,   and  the   right 
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to  it  on  principles  of  justice  would 
seem  to  stand  on  as  firm  ground  as 
the  right  to  interest  upon  written  con- 
tracts of  the  payment  of  money." 
Houston  V.  Crutcher,  31  Miss.  51. 

48.  Holley  v.  Holley,  Litt.  Sel.  Cas. 
(Kv.)  505,  12  Am.  Dec.  342;  Davidson 
V.   Gohaquin,  2  Bibb    (Ky.)    634. 

49.  Clarke  r.  Pratt,  20  Ala.  470; 
Ingraham  v.  Arnold,  1  J.  J.  Marsh. 
(Kv.)  406;  Russell  r.  Shepherd,  Hard. 
(Ky.)  44. 

50.  Ark. — McDonough  v.  Williams, 
86  Ark.  600,  112  S.  W.  164.  Kan. 
Carter  v.  Christie,  1  Kan.  App.  604,  42 
Pac.  256.  La. — Commandeur  v.  Russell, 
5  Mart.  (N.  S.)  456.  Mich.— Wright 
r.  Sceley,  96  Mich.  491,  50  N.  W.  86. 
Mo. — Dozier  r.  .Jerman,  30  Mo.  216. 
N.  Y. — Sohmidt  v.  Briarclifif,  etc.  Assn., 
147  N.  Y.  Supp.  911.  Tex.— San  An- 
tonio, etc.  R.  Co.  V.  Addison,  96  Tex. 
01,  70  S.  W.  200.  Wis. — Diedrich  v. 
Northwestern,  etc.  Co.,  47  Wis.  662,  3 
K.   W.    749. 

51.  Cochrane  v.  Murphy,  4  La.  Ann. 
6;  Strobridge,  etc.  Co.  v.  Randall,  78 
Mich.   195,  44  N.  W.   134. 

52.  Crane  Lumber  Co.  v.  Otter,  etc. 
Co.,  79  :^^ich.  307,  44  N.  W.  788. 

53.  HI.— Meyer  v.  Johnson,  122  HI. 
App.  87.  Kan.— Mills  v.  Mills,  39  Kan. 
455,  18  Pac.  521.  Neb. — Wiseman  v. 
Ziegler,  41  Neb.  886,  60  N.  W.  320. 
N.  J. — Carpenter  v.  Dickson,  60  N.  J. 
L.  375,  41  Atl.  21.  Okla.— St.  Louis, 
etc.  Co.  r.  Oliver,  17  Okla.  589,  87  Pac. 
423.  Tex. — Kretzschmar  v.  Peschel 
(Tex.  Civ.  App.),  144  S.  W.  1021. 
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at  that  rate,  stating  it.^*    It  is  the  better  practice  to  state  the  amounts 
of  principal  and  interest  separately.^® 


54.  U.  S.— Schofield  v.  Palmer,  134 
Fed.  753.  Ark. — Morris  v.  Carr,  77  Ark. 
228,  91  S.  W.  187;  Texas,  etc.  R.  Co. 
V.  Donnelly,  46  Ark.  87.  Cal. — Lane  v. 
Gluckauf,  28  Cal.  288,  87  Am.  Dec.  121. 
Compare  Gautier  v.  English,  29  Cal.  165. 
Ky.— Hardiu  v.  Major,  4  Bibb  104; 
Cotton  V.  Reavill,  2  Bibb  99.  Neb. 
Connecticut,  etc.  Co.  v.  Westerhoff,  58 
Neb.  379,  78  N.  W.  724,  79  N.  W. 
731,  76  Am.  St.  Rep.  101.  Tex.— Cruger 
V.  Sullivan,  11  Tex.  Civ.  App.  377,  32 
S.   W.    448. 

[a]  Where  the  rate  of  interest  fixed 
by  the  contract  of  the  parties  appears 
upon  the  face  of  the  judgment,  it  is 
not  necessary  that  there  should  be  a 
specific  recital  in  the  judgment  to  the 
effect  that  it  shall  bear  the  particular 
rate  of  interest.  Crook'  v.  Tull,  111 
Mo.  283,  20  S.  W.  8.  See  also  Fish  v. 
White,  2  Ohio  Dec.  Reprint  141,  hold- 
ing that   it  is  suflo-cient   if   it   appears 


from  the  record  that  the  instrument 
sued  upon  bears  a  certain  rate  of  in- 
terest. But  compare  Harper  v.  Bell,  2 
Bibb  (Ky.)  221,  in  which  a  judgment 
omitting  to  state  the  rate  of  interest 
is  held  to  be  uncertain  and,  therefore, 
erroneous. 

[bj  Where  neither  the  complaint 
nor  the  proof  introduced  at  the  trial 
show  that  the  debt  bore  a  greater  rate 
of  interest  than  provided  by  the  stat- 
ute, a  judgment  providing  that  the 
amount  found  to  be  due  shall  bear  in- 
terest at  a  higher  rate  than  fixed  by 
the  statute  is  erroneous.  Robison  v. 
Miller,  57  Miss.  237. 

55.  March  v.  Wright,  14  111.  248; 
Mager  v.  Hutchinson,   7   111.   266. 

[a]  It  is  not  error,  however,  to  ren- 
der judgment  for  the  aggregate 
amount.  Dickinson  v.  Branch  Bk.,  12 
Ala.  54;  Bondurant  v.  Mood  &  Abbott, 
1   Ala.  543. 


INTERLINEATION.  —  See  Amendments  and  Jeofails 


INTERLOCUTORY.  —  See  Appeals;    Decrees;    Equity   Jurisdiction 
and  Procedure ;  Judgments ;  Writ  of  Error. 
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CROSS-EEFEKENCES : 


Indictment  and  Information; 
Penalties,  Forfeitures  and  Fines; 


Search  and  Seizure; 
Taxation. 


For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 


Scope  of  Subject.  —  This  article  is  concerned  with  matters  of  pro- 
cedure, both  judicial  and  quasi-judicial,  specially  applicable  to  and 
arising  out  of  taxes  imposed  by  acts  of  congress,  other  than  duties  an 
imports,  the  latter  being  treated  in  a  separate  article  in  this  work.^ 

I,  INTRODUCTORY  — A.  Constitution a.^  and  Statutory  Pro- 
visions. —  The  internal  revenue  system  of  the  United  States  is  based 
upon  the  federal  constitution,-  and  acts  of  congress  pursuant  thereto.^ 
The  federal  courts  have  jurisdiction  of  internal  revenue  cases,  as  they 


1.  See  the  title  "Customs  Duties." 

2.  Art.  1,  §8,  clause  1,  providing: 
"The  congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imposts,  and 
excises,  to  pay  the  debts  and  provide 
for  the  common  defense  and  general 
welfare  of  the  United  States,  but  all 
duties,  imposts,  and  excises  shall  be 
uniform  through  the  United  States." 

3.  For  many  years  prior  to  the 
civil  war  there  had  been  no  internal 
revenue  taxes  in  this  country.  The 
basis  of  the  present  system  of  internal 
revenue  taxation  was  the  Act  of  July 
1,  1862.  Since  this  date,  the  system 
of  internal  revenue  taxation  has  been 
continued,  enlarged,  and  modified  by  a 
long  series  of  federal  statutes.    Among 


the  most  important  of  these  statutes 
are  the  acts  of  the  following  dates: 
June  30,  1864;  July  13,  1866;  Mar.  2, 
1867;  Feb.  3,  1868;  Mar.  31,  1868;  July 
20,  1868;  July  14,  1870;  Dec.  31,  1871; 
June  6,  1S72;  Dec.  24,  1872;  Mar.  3, 
1875;  Mar.  1,  1879;  Mar.  3,  1883;  Aug. 
2,  1886;  Oct.  1,  1890;  Aug.  27,  1894, 
28  St.  at  L.  509  (the  Wilson  bill); 
June  6,  1896,  29  St.  at  L.  253;  June  13, 
1898,  30  St.  at  L.  448;  Mar.  2,  1901, 
31  St.  at  L.  938;  April  12,  1902,  32 
St.  at  L.  96;  Mav  9,  1902,  32  St.  at 
L.  193;  June  7,  1906,  34  St.  at  L.  215; 
Aug.  5,  1909,  36  St.  at  L.  11  (Payne 
Tarifie  Bill);  Feb.  10,  1913,  37  St.  at 
L.  664;  Oct.  3,  1913  (Underwood  Tariff 
Bill) ;  Oct.  22,  1914, 
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arise  under  both  the  constitution  and  statutes  of  the  United  States.* 
B.  Nature  of  Internal  Revenue  Laws.  —  Such  laws  are  not  penal 
laws  in  the  sense  that  requires  them  to  be  construed  with  great  strict- 
ness in  favor  of  a  defendant,  but  are  rather  to  be  regarded  as  remedial 
in  character  and  intended  to  prevent  fraud,  and  are  to  be  so  con- 
strued as  to  carry  out  such  intention.^ 

II.  ASSESSMENT  AND  COLLECTION  OF  INTERNAL  REVE- 
NUE  TAXES.  —  A.  Assessments.  —  The  first  step  in  the  collection 
of  internal  revenue  taxes,  other  than  taxes  which  are  paid  by  stamps, 
is  the  assessment  of  the  tax  by  the  proper  officers.^  The  decisions  of 
an  assessor  or  board  of  assessors,  like  those  of  other  administrative 
commissioners,  are  of  a  quasi-judicial  character,  and  cannot  be  ques- 
tioned collaterally  when  made  within  the  scope  of  their  jurisdiction.'' 
But  if  an  assessment  is  illegally  made  it  i«5  void  for  all  purposes  and 
may  be  attacked  collaterally.^ 


4.  Spreckels  Sugar  Eef.  Co.  r.  Mc- 
Clain,  192  U.  S.  397,  24  Sup.  Ct.  376,  48 
L.  ed.  496. 

5.  United  States  v.  Thompson,  189 
Fed.  838.  See  also  iiifra,  II,  C,  note 
23. 

6.  Eev.  St.,  §3182,  Comp.  St.,  191.'?, 
§5904,  providing:  "The  commissioner 
of  internal  revenue  is  hereby  author- 
ized and  required  to  make  the  inquiries, 
determinations,  and  assessments  of  all 
taxes  and  penalties  imposed  by  this 
title,  or  accruing  under  any  former  in- 
ternal revenue  act,  where  such  taxes 
have  not  been  duly  pai<l  by  stamp  at 
the  time  and  in  the  manner  provided 
by  law,  and  shall  certify  a  list  of  such 
assessments  when  made  to  the  proper 
collectors  respectively,  who  shall  pro- 
ceed to  collect  and  account  for  the 
taxes  and  penalties  so  certified." 

7.  Clinkenbeard  V.  United  States, 
21  Wall.  (U.  S.)  65,  22  L.  ed.  477; 
Western  Express  Co.  v.  United  States, 
141  Fed.  28,  72  C.  C.  A.  516  (in  the 
assessment  of  special  taxoe  the  officers 
of  the  internal  revenue  act  in  a  quasi- 
judicial  capacity,  and  in  an  action  to 
recover  such  taxes  the  introduction  in 
evidence  of  the  assessment  list,  regular 
in  form,  makes  a  prima  facie  case  for 
the  government) ;  Delaware  Railroad 
Co.  V.  Prettyman,  7  Fed.  Cas.  No.  3,767 
(an  assessor  acts  judicially  in  determin- 
ing what  persons  and  property  are 
proper  subjects  of  taxation).  See  the 
title   "Immigration." 

[a]  In  TTnited  States  r.  Hodson,  14 
Int.  Eev.  Eec.  100,  26  Fed.  Cas.  No. 
15,376,  it  was  held  that  §§14,  20,  Act 
June   30,   1864,    13   St.   at   L.   226,   229, 
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as  amended  by  the  Act  of  July  13, 
1S66,  14  St.  at  L.  98,  clothe  assessors 
of  internal  revenue  with  supervisory 
power  over,  and  authorize  them  to  in- 
\estigate  all  accounts,  lists,  or  returns 
made,  or  required  to  be  made,  to  him 
by  any  and  all  classes  of  persons  liable 
to  i)ay  taxes  upon  any  property,  trade, 
or  business;  and  that  these  provisions 
of  the.  statutes  also  authorize  him  to 
increase  the  amount  of  the  assessment 
in  all  cases  of  fraud  or  omission,  and 
to  a.=sess  upon  every  party  the  amount 
of  tax  for  which  he  is  liable;  and  that 
this  authority  is  in  its  nature  judicial 
instead  of  ministerial. 

8.  Eunkle  f.  Citizens  Ins.  Co.  of 
Pittsburgh,  6  Fed.   143. 

[a]  If  an  inseparable  part  of  an 
assessment  is  illegal  the  whole  assess- 
ment is  void.  Hubbard  r.  Brainard,  35 
Conn.    563. 

[b]  If  the  assessors  assess  persons, 
property,  or  operations  not  taxable, 
such  assessment  is  illegal  and  cannot 
form  the  basis  of  an  action  at  law  for 
the  collection  of  the  tax,  however 
efficacious  it  may  be  for  the  protection 
of  ministerial  officers  charged  with  the 
duty  of  actual  collection  by  virtue  of 
a  regular  warrant  or  authority  there- 
for. Clinkenbeard  r.  United  States,  21 
Wall.   (XT.  S.)   65,  22  L.  ed.  477. 

fc]  Although  there  has  been  no  ap- 
peal from  the  assessment,  it  is  com- 
petent in  an  action  by  the  government 
to  recover  internal  revenue  taxes  for 
the  tax-payer  to  show  errors  in  the 
assessment.  United  States  v.  Myers, 
3  Hughes  239,  5  Rep.  364,  24  Int.  Rev. 
Eec.  44,  27  Fed.  Cas.  No.  15,846. 
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An  assessment  is  presumed  to  be  valid  and  is  prima  facie  evidence 
of  the  amount  due;  the  burden  of  proof  is  upon  the  party  attacking 
the  assessment.^ 

B.  Suits  by  United  States  To  Collect  Intern.vl  Revenue  Taxes. 
An  action  of  debt,"  or  indebitatus  assumpsit/^  may  be  maintained 
by  the  United  States  government  to  recover  internal  revenue  taxes, 
even  without  an  assessment  having  been  made,  where  the  statute  de- 
scribes the  subject  of  the  taxes  and  fixes  the  rates,  so  that  the  amount 
may  be  ascertained  by  evidence.^^    If  the  statute  creates  an  obligation 


9.  Schafer  v.  Croft,  144  Fed.  907; 
United  States  v.  Cole,  134  Fed.  697; 
United  States  v.  Bristow,  20  Fed.  378; 
United  States  v.  Butler,  18  Int.  Eev. 
Eee.  164,  25  Fed.  Cas.  No.  14,702; 
Schmitt  v.  Trowbridge,  24  Int.  Eev. 
Eec.  381,  21  Fed.  Cas.  No.  12,468. 

[a]  The  proof  of  the  assessment, 
however,  only  makes  out  a  prima  facie 
case  and  is  open  to  contestation.  United 
States  r.  Eindskoff,  105  U.  S.  418,  26 
L.  ed.  1131;  United  States  v.  Bank  of 
America,  15  Fed.  730;  United  States  r. 
Myers,  3  Hughes  239,  5  Eep.  364,  24 
Int.  Eev.  Eec.  44,  27  Fed.  Cas.  No. 
15,846. 

10.  Billings  t:  United  States,  232  U. 
S  261,  34  Sup.  Ct.  421,  58  L.  ed.  596; 
United  States  v.  Chamberlin,  219  U.  S. 
250,  31  Sup.  Ct.  155,  55  L.  ed.  204; 
United  States  v.  Snvder,  149  U.  S.  210, 
13  Sup.  Ct.  846,  37  L.  ed.  705;  United 
States  f.  Phila<lelphia  &  Eeading  Eail- 
road  Co.,  123  U.  S.  114,  8  Sup.  Ct.  77, 
31  L.  ed.  138;  United  States  v.  Eail- 
way  Co.,  107  U.  S.  1,  2  Sup.  Ct.  83, 
27  L.  ed.  385;  King  i.  United  Slates, 
99  U.  S.  229,  25  L.  ed.  373;  Dollar 
Savings  Bank  v.  United  States,  19  Wall. 
(U.  S.)  227,  22  L.  ed.  80;  United 
States  V.  Tilden,  24  Int.  Eev.  Eec.  99, 
9  Ben.  386,  28  Fed.  Cas.  No.  16,519; 
United  States  v.  Halloran,  14  Blatch.  1, 
22  Ind.  Eev.  Eee.  321,  26  Fed.  Cas. 
No.  15,286;  United  States  v.  Warrick, 
25  Fed.  138. 

11.  United  States  V.  Minneapolis 
Threshing  Maeh.  Co.,  229  Fed.  1019; 
United  States  v.  Washington  Mills,  2 
Cliff.  601,  6  Int.  Eev.  Eec.  146,  28  Fed. 
Cas.  No.  16,647. 

[a]  Remedy  To  Recover  Legacy  Tax 
Under  War  Revenue  Act,  of  1898. — If 
an  executor  failed  or  neglected  to  pay 
the  tax  when  due,  then  in  ease  he  had 
the  property  constituting  the  legacy  in 
his  possession  or  control,  the  United 
States  was  authorized  to  bring  an  ap- 
propriate  proceeding   against   him   and 


have  the  property  on  which  the  tax 
was  due  made  a  lien  levied  upon  to 
satisfy  the  tax;  if  he  had  parted  with 
the  possession  and  control  of  the  prop- 
erty, then  a  like  proceeding  for  the 
purpose  of  asserting  the  lien  and  satis- 
fying the  tax  thereon  was  authorized 
to  be  brought  against  any  person,  who- 
ever he  might  be,  having  possession  or 
control  of  the  property.  This  remedy 
provided  by  the  statute  was  exclusive. 
An  action  of  assumpsit  against  the 
legatee  could  not  be  brought.  United 
States  V.  Priest,  210  Fed.  332.  See' 
also  United  States  v.  Fitts,  197  Fed, 
1007. 

12.  United  States  v.  Chamberlin,  219 
U.  S.  250,  31  Sup.  Ct.  155,  55  L.  ed. 
204;  King  v.  United  States,  99  U.  S. 
229,  25  L.  ed.  373;  United  States  v. 
Minneay)olis  Threshing  Mach.  Co.,  229 
Fed.  1019;  United  States  V.  Little 
Miami,  Columbus  &  Xenia  E.  Co.,  1 
Fed.  700,  citing  Dollar  Savings  Bank 
r.  United  States,  19  Wall.  (U.  S.)  227, 
22  L.  ed.  80;  United  States  v.  Tilden, 
24  Int.  Eev.  Eec.  99,  9  Ben.  386,  28 
Fed.  Cas.  No.  16,519. 

[a]  Nor  will  the  fact  that  an  as- 
sessment has  been  made  and  paid,  bar 
an  action  of  debt  by  the  government 
to  recover  an  amount  claimed  to  be 
due  over  and  above  the  amount  which 
has  been  assessed  and  paid.  United 
States  V.  Little  Miami,  Columbus  & 
Xenia  E.  Co.,  1  Fed.  700  (citing  JJnited 
States  V.  Hazard,  22  Int.  Eev.  Eec. 
."^09);  United  States  v.  Tilden,  24  Int. 
Eev.  Eec.  99,  9  Ben.  386,  28  Fed.  Cas. 
No.    16,519. 

[b]  "A  tax  may  or  may  not  be  a 
'debt'  under  a  particular  statute,  ac- 
cording to  the  sense  in  which  the  word 
is  found  to  be  used.  But  whether  the 
government  may  recover  a  personal 
judgment  for  a  tax  depends  upon  the 
existence  of  the  duty  to  pay,  for  the 
enforcement  of  which  another  remedy 
has  not  been  made  exclusive.    Whether 
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to  pay  a  tax,  and  does  not  pro\nde  an  exclusive  remedy,  a  personal 
action  against  the  party  owing  the  tax  must  be  regarded  as  well 
brought.^^ 

Persons  sued  for  the  recovery  of  internal  revenue  taxes  cannot  plead 
set-offs  arising  out  of  independent  claims."  But  where  part  of  the 
property  taxed  is  sold  and  the  tax  thereon  paid  out  of  the  proceeds, 
a  set-off  as  to  such  payment  may  be  pleaded. ^^ 

C.  Suits  by  United  States  on  Bonds.^^  —  The  obligation  of  the 
bond  given  by  a  distiller  is  very  broad  in  its  operation,  the  bond  pro- 
viding that  the  distiller  shall  in  all  matters  relative  to  his  business 
comply  with  the  law.^'  The  obligation  of  the  bond  impresses  a  liability 
upon  both  principal  and  surety  not  only  to  pay  the  tax^^  due  upon 
the  spirits  distilled,  but  also  to  pay  fines  which  may  be  imposed  upon 
the  distiller,^^  and  all  penalties  which  he  may  incur.^" 

A  bond  given  to  secure  the  payment  of  internal  revenue  taxes  may 
be  made  payable  either  to  the  United  States  or  the  treasurer  of  the 
United  States.^^  If  made  payable  to  the  latter,  the  United  States  may 
sue  upon  it."^ 

Wliile  the  revenue  laws,  in  relation  to  bonds  required,  are  regarded 
as  remedial  rather  than  penal, ^^  considerable  strictness  exists  in  the 


an  action  of  debt  is  maintainable  de- 
pends not  upon  the  question  who  is 
the  plaintiff,  or  in  what  manner  the 
obligation  was  incurred,  but  it  lies 
whenever  there  is  due  a  sum  either 
certain  or  readily  reduced  to  certain- 
ty." United  States  v.  Chamberlain, 
219  U.  S.  250,  31  Sup.  Ct.  155,  55  L. 
ed.  204. 

[cj  "Whether  an  action  of  debt  is 
maintainable  depends  not  upon  the 
question  who  is  the  plaintiff,  or  in 
what  manner  the  oblij^ation  was  in- 
curred, but  it  lies  whenever  there  is 
due  a  sum  either  certain  or  readily  re- 
duced to  certaintv. "  Stockwcll  r. 
United  States,  13  Wall.  (U.  S.)  542,  20 
L.  ed.  491. 

13.  United  States  v.  Chamberlin, 
219  U.  S.  250,  31  Sup.  Ct.  155,  55 
L.  ed.  204,  holdinor  that  an  action  lies 
by  the  United  States  to  recover  the 
amount  of  a  stamp  tax  upon  the  execu- 
tion of  a  conveyance  payable  under  the 
War  Eevenue  Act  of  Jiine  13,  1898,  c. 
448,  30  St.  at  L.  448,  470,  and  that 
the  penalties  provided  in  such  act  for 
non-compliance  therewith  are  not  ex- 
clusive of  the  right  of  the  government 
to  collect  the  amount  by  suit.  See 
also  United  States  v.  Priest,  210  Fed. 
332;  United  States  v.  Fitts,  197  Fed. 
1007;  United  States  v.  Truck,  28  Fed. 
846. 

14.  Western  Union  E.  Co.  v.  United 
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States,  101  U.  S.  u43,  25  L.  ed.  1068; 
Unite(l  States  r.  National  Surety  Co., 
157  Fed.  174,  84  C.  C.  A.  622;  Missouri 
Kiver,  etc.  Co.  v.  United  States,  19 
Fed.  66;  United  States  v.  Pacific  E. 
Co.,  4  Dill.  66,  27  Fed.  Cas.  No.  15,- 
983. 

15.  United  States  r.  National  Surety 
Co.,  157  Fed.  174,  84  C.  C.  A.  622. 

[a]  But  as  to  any  excess  after  tho 
payment  of  the  tax  on  the  part  sold, 
there  is  no  right  of  setoff  against  liabil- 
ity for  the  whole.  United  States  v. 
National  Surety  Co.,  157  Fed.  174,  84 
C.   C.   A.   622. 

16.  Procedure  in  actions  on  bonds 
generallv,   see  the  title    "Bonds." 

17.  United  States  v.  Black,  11 
Blatchf.  538,  24  Fed.  Cas.  No.  14,600. 
See  United  States  v.  Sisk,  176  Fed.  885, 
100  C.  C.  A.  355. 

18.  United  States  v.  Eindskopf,  105 
U.  S.  41 S,  26  L.  ed.  1131. 

19.  The  sureties  on  a  distiller's  bond 
are  liable  for  the  payment  of  a  fine 
imposed  upon  him  in  a  criminal  case. 
I'nited  States  v.  Thompson,  45  Fed. 
468. 

20.  As  to  collection  of  penalties,  see 
infra,  IV,  B. 

21.  Jessup  V.  United  States,  106  U. 
S.  147,  1  Sup.  Ct.  74,  27  L.  ed.  85. 

22.  Jessup  r.  United  States,  106  U. 
S.  147,  27  L.  ed.  85,  1  Sup.  Ct.  74. 

23.  United    States   v.    Stowell,    133 
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rules  of  pleading  'governing  suits  on  distiller's  bonds.^*  An  action 
upon  a  bond  conditioned  upon  the  payment  of  an  assessment  will  not 
fail  because  the  complaint  does  not  set  forth  the  whole  of  the  assess- 
ment.25 

Wlien  a  suit  is  brought  on  a  bond,  after  property  has  been  con- 
demned, but  the  judgment  of  condemnation  stands  unsatisfied,  the 
obligation  to  pay  is  absolute,  and  no  collateral  defense  can  be  set  up.^*' 

The  provisions  of  the  statute  of  limitations  relative  to  actions  against 
violators  of  internal  revenue  laws  do  not  apply  to  suits  on  bonds.-^ 

D.  Bills  in  Equity  To  Enforce  Liens  for  Taxes.  —  The  federal 
statutes  provide  that  in  any  case  where  there  has  been  a  refusal  or 
neglect  to  pay  any  tax,  and  it  has  become  necessary  to  seize  and  sell 
real  estate  to  satisfy  the  same,  the  commissioner  of  internal  revenue 
may  direct  a  bill  in  chancery  to  be  filed-^  in  a.  district  court  of  the 
United  States^^  to  enforce  the  lien  of  the  United  States  for  tax  upon 
any  real  estate,  or  to  subject  any  real  estate  owned  by  the  delinquent, 
orin  which  he  has  any  right,  title  or  interest  to  the  payment  of  such 
tax.^°  In  such  cases  all  persons  having  liens  upon  or  claiming  any 
interest  in  the  real  estate  sought  to  be  thus  subjected  are  made  parties 


U.  S.  1,  10  Sup.  Ct.  244,  33  L.  ed. 
555;  United  States  v.  Hodson,  10  Wall. 
(U.  S.)  416,  19  L.  ed.  937;  United 
States  V.  National  Surety  Co.,  122  Fed. 
904,  59  C.  C.  A.  130. 

Nature  of  internal  revenue  laws  gen- 
erally, see  supra,  I,  B. 

24.  Thus  when  in  United  States  v. 
Zemal,  137  Fed.  989,  a  decdaration  on 
an  indemnity  bond,  the  condition  of 
which  was  that  the  principal  should  in 
all  respects  comply  with  the  require- 
ments of  the  law  and  with  the  regula- 
tions in  relation  to  the  duties  of  dis- 
tillers, was  demurred  to  on  the  ground 
that  the  breach  of  said  condition  as- 
signed did  not  set  forth  with  sufli- 
cient  certainty  the  law  and  regulations 
of  the  commissioners  of  internal  reve- 
nue alleged  to  have  been  violated,  or 
the  law  under  which  such  regulations 
were  made,  or  that  any  such  regulations 
v/ere  made,  it  was  held,  that  not  only 
should  the  act  prescribing  the  penalty 
bo  set  forth  with  reasonable  certainty, 
but  also  the  act  authorizing  said  com 
rnissioner  to  make  regulations,  and  the 
fact  that  they  were  made  by  him  there- 
under as  well  as  the  specific  regulation 
or  regulations  thus  authorized  and  made 
which  were  violated.  The  declaration 
in  this  case  was  therefore  held  to  be 
insufficient. 

25.     United  States  v.  O'Neill,  19  Fed. 
567. 

[a]     In     United     States     v.     United 


States  Fidelity  &  Guar.  Co.,  22  Fed. 
27,  136  C.  C.  A.  553,  which  was  an 
action  upon  a  distiller's  bond,  the  com- 
plaint alleged  the  removal  of  spirits 
without  the  payment  of  the  tax,  arid 
recited  an  assessment  by  the  commis- 
sioner. It  was  held  that  the  reference 
to  the  assessment  need  not  be  given 
the  effect  of  basing  the  action  upon 
the  assessment,  but  m'ight  be  regarded 
as  merely  asserting  a  prima  facie  meas- 
ure of  damages,  and  would  riot  pre- 
clude recovery  in  an  action  of  debt. 

26.  United  States  v.  Bergenthal,  29 
Fed.  444. 

27.  Ravmond  v.  United  States,  14 
Blatchf.  51,  20  Fed.  Cas.  No.  11,596. 

28.  Eev.  St.,  §3207  (Comp.  St.,  1913, 
§5929),  incorporating  provisions  of 
§106,  Act  July  20,  1868,  15  St.  at  L. 
125,  167;  United  States  v.  Eindskopf, 
8  Biss.  507,  27,  Fed.  Cas.  No.  16,166; 
United  States  v.  Mackay,  2  Dill.  299, 
26  Fed.  Cas.  No.  15,696. 

29.  §3207  Eev.  St.  (Comp.  St.,  1913, 
§5929)  reads  "district  or  circuit 
court."  Since  the  judicial  code  went 
into  effect,  action  must  be  brought  in 
district   court. 

30.  Eev.  St.,  §3207  (Comp.  St.,  1913, 
§5929). 

[a]  The  United  States  is  not  com- 
pelled to  resort  to  a  sale  of  chattels 
and  personal  effects  of  a  delinquent  in- 
ternal revenue  taxpayer  before  insti- 
tuting proceedings  to   onforre  the  lien 

Vol.  XIV 


132 


INTERNAL  REVENUE 


to  such  suit  and  brought  into  court  as  parties  in  other  chancery  pro- 

ceedmsrs.^^ 

This  statutory  provision  authorizing  an  action  in  equity  by  the  col- 
lector of  internal  revenue  to  enforce  a  lien  of  the  United  States  for 
unpaid  revenue  taxes  did  not  supersede  the  statutory  provisions^^ 
giving  the  remedy  of  distraint  so  that  such  lien  could  only  be  enforced 
by  suit  in  equity,  but  it  gave  another  and  cumulative  remedy  in  cases 
where,  as  expressed  in  the  act,  the  collector  deemed  it  expedient.^^ 
In  the  enforcement  of  liens  of  this  character,  and  in  other  cases,  a 
court  of  equity  will  interfere  to  aid  the  enforcement  of  a  remedy  at 
law  only  when  there  is  a  debt  acknowledged  or  established  by  judg- 
ment, and  also  an  interest  in  the  debtor's  property  or  lien  thereon 
created  by  law  or  contract."* 

E.  Summons  by  Collector  and  Production  of  Books  and  Papers. 
1.  in  General.  —  A  collector  of  internal  revenue,  whenever  any  per- 
son who  has  ])een  notified  to  furnish  a  return  or  list,  fails  to  do  so, 
or  whenever  any  person  who  is  required  to  deliver  a  monthly  or  other 
return  of  objects,  subject  to  tax  fails  to  do  so  at  the  time  required 
or  delivers  any  return  which,  in  the  opinion  of  the  collector  is  false 
or  fraudulent,  may  summon  such  person,  or  any  other  person  having 
possession  or  custody  of  books  of  account  containing  entries  relating 
to  the  business  of  such  person,  or  any  other  person  he  may  deem 
proper,  to  appear  before  him  and  produce  such  books,  and  to  give 
testimony  or  answer  interrogations,  under  oath,  respecting  any  objects 
liable  to  tax  or  the  returns  thereon.'^    There  is  some  conHict  between 


of  such  taxes  on  the  taxpayer's  real 
estate  and  leaseholds.  United  States 
V.  Curry,  201  Fed.  371. 

31.  Eev.  St.,  §3207  (Comp.  St.,  1913, 
§5929). 

32.  Rev.  St.,  §§3187-3196,  Act  July 
13,  1866,  14  St.  at  L.  106;  Comp.  St., 
1913,  §§5909-5918. 

33.  Blackloek  v.  United  States,  208 
U.  S.  75,  28  Sup.  Ct.  228,  52  L.  ed. 
396,  citing  Alkan  f.  Bean,  8  Biss.  83, 
1  Fed.  Cas.  No.  202,  and  distinguishinr/ 
Mansfield  r.  Excelsior  Eefiuing  Co.,  135 
U.  S.  326,  10  Sup.  Ct.  825,  34  L.  ed. 
162,  where  it  was  held  that  a  priority 
of  a  lien  acquired  by  the  United  States 
on  a  distillery  by  the  waiver  of  prior 
liens  upon  it,  under  Rev.  St.,  §3262, 
can  only  be  enforced  in  equity. 

34.  United  States  r.  Ingate,  48  Fed. 
251.  See  also  as  to  limitations  as  to 
use  of  bill  in  equity  to  enforce  lien  of 
United  States  for  taxes.  United  States 
V.  Hodson,  26  Fed.  Cas.  No.  15,376. 

35.  Rev:  St.,  §3173;  Comp.  St.,  1913, 
§5896. 

[a  J     Constitutionality     of     Statutes. 

Vol.  XIV 


As  proceedings  to  collect  taxes  are  civil 
and  not  criminal  in  their  nature,  the 
granting  of  such  power  to  the  collectors 
is  not  in  violation  of  the  provisions 
of  the  fifth  amendment  to  the  consti- 
tution, providing  that  no  person 
"shall  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against 
himself."  In  re  Strouse,  1  Saw.  6,  11 
Int.  Rev.  Rec.  182,  23  Fed.  Cas.  No. 
13,548.  See  also  Stanwood  v.  Green, 
2  Abb.  184,  11  Int.  Rev.  Rec.  134,  22 
Fed.  Cas.  No.  13,301. 

[b]  Character  of  Power. — This  pow- 
er of  the  collector  is  properly  a  judi- 
cial power  (In  re  Meador,  1  Abb.  317, 
10  Int.  Rev.  Rec.  74,  16  Fed.  Cas. 
No.  9,375),  although  the  mere  issuing 
of  the  summons  is  a  ministerial  act. 
In  re  Meador,  ftvpra. 

[cj  The  assessors  had  the  power 
formerly.  But  the  law  of  Dec.  24, 
1872,  abolished  the  local  assessors  of 
internal  revenue  and  consolidated  their 
duties  with  those  of  local  collectors. 
I''nited  States  v.  Myers,  2  Hughes  239, 
5  Rep.  364,  24  Int.  Rev.  Rec.  44,  27 
Fed.  Cas.  No.  15,846;  In  re  Brown,  3 
Int.   Rev.   134,  4  Fed.   Cas.   No.   1,977; 
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the  decisions  as  to  how  this  grant  of  authority  should  be  construed. ^"^ 
The  cases  in  which  this  summons  may  be  issued  are  strictly  limited 
by  the  terms  of  the  statute.^^ 

2.     Contents  of  Summons.  —  The  summons   should   be    sufficiently 
explicit  to  enable  the  person  summoned  to  decide^^  whether  he  is  bound 


In  re  Becker,  21  Int.  Eev.  Eec.  243,  3 
Fed.  Cas.  No.  1,208. 

36.  See  In  re  Strouse,  1  Sawy.  605, 
11  Int.  Eev, ,  Eec.  182,  23  Fed.  Cas. 
No.  13,548  (which  holds  that  as  the 
statute  is  remedial  it  should  be  con- 
strued liberally) ;  In  re  Brown,  1  Abb. 
317,  10  Int.  Eev.  Eec.  74,  4  Fed.  Cas. 
No.  9,375  (which  holds  that  it  should 
be  strictly  construed '  since  the  power 
granted  is  one  of  an  extraordinary  in- 
quisitional character). 

37.  Thus  such  a  summons  cannot  be 
issued  after  the  right  to  make  an  as- 
sessment has  been  lost.  In  re  Archer, 
9  Ber.  427,  24  Int.  Eev.  Eec.  110,  1 
Fed.  Cas.  No.  506.  Nor  to  aid  in  the 
collection  of  the  tax  on  oleomargarine. 
In  re  Kinney,  102  Fed.  468;  In  re 
Kearns,  64  Fed.  481. 

[a]  Extent  of  Power. — (1)  A  super- 
visor or  collector  can  exercise  his  power 
in  all  cases  where  persons  embark  in 
specified  occupations  to  which  there  are 
restrictions,  etc.,  subject  to  examination 
by  those  officers,  but  not  outside  of 
those  occupations  and  with  respect  to 
persons  wholly  disconnected  with  them 
and  those  engaged  therein.  In  re 
Becker,  21  Int.  Eev.  Eec.  243,  3  Fed. 
Cas.  No.  1,208.  (2)  Books  of  third 
persons  having  dealings  with  the  tax- 
payer cannot  be  required.  In  re  Chad- 
wick,  1  Low.  439,  11  Int.  Eev.  Eec. 
126,  133,  5  Fed.  Cas.  No.  2,570. 

[b]  That  the  books  are  the  books 
of  the  tax-payer,  or  his  agent,  contain- 
ing entries  concerning  his  trade  or 
business  within  the  statute  must  be 
stated.  In  re  Chadwick,  1  Low.  439, 
11  Int.  Eev.  Eec.  126,  133,  5  Fed. 
Cas.  No.  2,570. 

38.  In  re  Chadwick,  1  Low.  439,  11 
Int.  Eev.  Eec.  126,  133,  5  Fed.  Cas. 
No.  2,570. 

[a]  Form  of  Summons. — "United 
States  of  America,  Eastern  District  of 
Missouri.      Office   of   Supervisor   of  Int. 

Eevenue.     St.   Louis,   18 . 

To  F.  B.  of  F.  B.  &  Co.,  St.  Louis, 
Mo.:  By  virtue  of  the  authority  vested 
in  me  by  section  3163  of  the  Eevised 
Statutes  of  the  United  States,  you  are 
hereby  summoned  and  required  to  ap- 


pear before  me,  F.  M.,  a  supervisor  of 
internal  revenue  of  the  United  States, 
duly  appointed,  commissioned  and  qual- 
ified as  such  and  assigned  to  duty  in 
the  district  of  Missouri,  Kansas,  Arkan- 
sas, New  Mexico  and  Indian  Territory 
and  Texas,  and  in  said  district  at  my 

office    therein,    to-wit,    room    No.   , 

No.  ,  street,   in  the   city 

of  ,  state  of  ,  on  the 

day  of  .  .  at 


o'clock  —  m.  of  that  day,  then 
and  there  to  testify  before  me,  and  the 
truth  to  say  in  certain  matters  de- 
pending before  me  as  such  supervisor, 
wherein  as  such  supervisor  I  am  ex- 
amining into  the  efficiency  and  conduct 
as  such  of  the  officers  of  internal  reve- 
nue within  and  for  the  first  collection 
district  of  Missouri,  and  am  aiding  in 
the  detection  and  punishment  of  frauds 
in  relation  to  the  fraudulent  non-pay- 
ment of  internal  revenue  taxes,  due 
now  and  heretofore  on  liquors,  high 
vrines  and  distilled  spirits,  distilled  in 
and  brought  into  said  district  last 
named;  and  for  the  purposes  aforesaid 
you  are  further  summoned  and  required 
to  produce  and  have  before  me,  as  such 
supervisor,  at  the  time  and  place  afore- 
said, certain  books,  papers  and  docu- 
ments of  yourself  and  your  said  firm, 
now  and  heretofore  in  your  possession, 
custody  and  control,  and  which  contain 
entries  relating  to  grain  and  malt,  by 
you    and    your    firm    sold,    shipped    and 

delivered   to   B —    Bros.,    at    , 

and 


which  entries  were  made  in  the  course 
of  and  relating  to  the  business  of  your 
said  firm  as  maltsters,  to-wit:  Each 
and  every  ledger  kept  and  used  by  you 
and  your  said  firm  now  or  heretofore, 
containing  any  such  entries  as  afore- 
said, made  for  or  during  the  years 
,  ,  and  ,  and 


any  part  thereof;  each  and  every  jour- 
nal and  day  book  and  cash  book  kept 
or  used  by  you  now  or  heretofore  con- 
taining such  entries  as  aforesaid,  made 
for  and  during  the  years  last  named, 
or  during  any  part  thereof,  and  any 
and  all  other  books,  papers,  dray  tickets 
and  documents  containing  any  like  en- 
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to  appear  or  not.  The  cause  of  its  being  issued,^^  the  case  or  subject- 
matter  in  which  it  is  issued,*"  and  what  the  proposed  evidence  relates 
to,*^  should  be  stated  in  the  summons.  It  must  appear  on  the  face  of 
the  summons  that  the  subject-matter,  as  well  as  the  process,  are  within 
the  jurisdiction  of  the  officer  issuing  it.'^^  what  books  and  papers 
are  desired  must  be  stated  with  reasonable  certainty.*^  What  they 
relate  to  or  are  supposed  to  contain  should  also  be  shown.'**  But  it  is 
not  necessary  to  state  who  is  charged  with  an  offense,  for  sometimes 
the  purpose  of  the  investigation  is  to  see  if  an  offense  has  been  com- 
mitted.*^ 

3.  Proceedings  on  Failure  To  Obey  Summons.  —  When  the  sum- 
mons has  been  neglected  or  disobeyed,  the  officer  who  issued  it  must 
apply  to  the  proper  officer  for  aVrit  of  attachment  to  enforce  obedience 
thereto.**^  This  officer  may  hear  the  application  ex  parte,*^  or  he  may 
notify  the  person  summoned  to  appear  and  show  cause  against  it." 
Amendments  to  the  application  may  be  permitted.*^ 

Since  the  answers  of  the  witness  cannot  be  used  against  him  in  a 


tries  for  each  of  the  years  aforesaid, 
and  in  your  custody  and  under  your 
control.  Hereof  fail  not  at  your  peril. 
Given  under  my  hand,  at  my  office 
aforesaid,  this  day  of  , 


F.  M.,  Supervisor  of 
Internal  Eevenue. 
Approved  in  In  re  Becker,  21  Int.  Rev. 
Eec.  243,  3  Fed.  Cas.  No.  1,208. 

[b]  Objections  to  Insufficiency  of 
Summons. — After  having  appeared  in 
answer  to  a  summons  and  having 
learned  the  subject-matter  of  the  in- 
quiry, the  person  summoned  will  not 
be  heard  on  attachment  proceedings  to 
object  to  the  insufficiency  of  the  sum- 
mons in  that  it  failed  to  specify  the 
case  or  subject-matter.  Had  he  on  that 
ground  declined  to  obe.y  the  summons, 
or  having  appeared,  had  he  declined  to 
answer  any  interrogatory  until  the  sub- 
ject of  inquiry  had  been  made  known 
to  him,  and  the  subject  of  inquiry  had 
been  withheld,  the  objection  would  have 
been  available.  In  re  Phillips,  10  Int. 
Bev.  Rec.  107,  19  Fed.  Cas.  No.  11,- 
097. 

39.  In  re  Chadwiek,  1  Low.  439,  11 
Int.  Eev.  Rec.  126,  133,  5  Fed.  Cas. 
No.  2,570. 

40.  In  re  Phillips,  10  Int.  Rev.  Eec. 
107,  19  Fed.  Cas.  No.  11,097. 

41.  In  re  Becker,  21  Int.  Rev.  Rec. 
243,  3  Fed.  Cas.  No.  1,208. 

42.  In  re  Becker,  21  Int.  Rev.  Rec. 
243,  3  Fed.  Cas.  No.  1,208. 
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43.  In  re  Becker,  21  Int.  Eev.  Rec. 
243,  3  Fed.  Cas.  No.  1,208. 

44.  In  re  Becker,  21  Int.  Rev.  Rec. 
243,  3  Fed.  Cas.  No.  1,208. 

45.  In  re  Becker,  21  Int.  Rev.  Rec. 
243,  3  Fed.  Cas.  No.  1,208. 

46.  In  re  Archer,  9  Ben.  427,  24  Int. 
Rev.  Rec.  110,  1  Fed.  Cas.  No.  506; 
Stanwood  r.  Green,  2  Abb.  (U.  S.)  184, 
11  Int.  Rev.  Rec.  134,  22  Fed.  Cas. 
No.  13,301;  In  re  Meador,  1  Abb.  (U. 
S.)  317,  10  Int.  Rev.  Rec.  74,  16  Fed. 
Cas.  No.  9,375;  In  re  Lippman,  3  Ben. 
95,  9  Int.  Rev.  Rec.  1,  15  Fed.  Cas. 
No.  8,382;  Ex  parte  Ives,  1  Int.  Rev. 
Rec.  145,  13  Fed.  Cas.  No.  7,114. 

[a]  But  if  the  summons  requires 
the  impossible,  or  is  oppressive,  the 
person  summoned  may  disregard  it  and 
lie  will  not  be  held  to  be  in  contempt. 
Thus  a  summons  which  requires  the 
production  of  all  the  books  and  papers 
of  a  large  banking  house  on  the  in- 
stant without  saying  where  they  are 
to  bo  brought,  requires  an  act  impos- 
sible of  performance  and  is  oppressive 
and  mav  be  disregarded.  United  States 
r.  Ford'vce,  13  Int.  Rev.  Rec.  77,  25 
Fed.  Cas.  No.  15,130. 

47.  7»  re  Chadwiek,  1  Low.  439,  11 
Int.  Rev.  Rec.  1^6,  133,  5  Fed.  Cas. 
No.  2,570. 

48.  In  re  Chadwiek,  1  Low.  439,  11 
Int.  Rev.  126,  133,  5  Fed.  Cas.  No. 
2,570. 

49.  In  re  Chadwiek,  1  Low.  439,  11 
Int.   Rev.   Rec.   126,   133,   5   Fed.   Cas. 

I  No.  2,570. 


INTERNAL  REVENUE 


135 


criminal  prosecution,  he  cannot  refuse  to  ansM^er  any  questions  put  to 
him  on  the  ground  that  his  answer  would  tend  to  incriminate  him.'*' 
F.  Income  Taxes.  —  The  present  system  of  federal  income  taxes 
is  based  upon  the  sixteenth  amendment  to  the  United  States  con- 
stitution,^^ and  is  embodied  in  the  Act  of  1913,'^  which  prescribes  the 
method  of  assessment  and  the  proceedings  by  which  it  may  be  en- 
forced. The  statutes  relating  to  the  collection  of  internal  revenue 
taxes  which  are  not  inconsistent  with  the  act,  are,  by  express  pro- 
vision, extended  and  made  applicable  to  the  collection  of  such  taxes.'^ 
Penalties  are  provided  in  the  event  of  a  failure  to  comply  with  the 
provisions  of  the  act.'* 

Income  taxes  may  be  collected  by  a  suit  brought  for  that  purpose.'' 

Under  a  general  statute  forbidding  the  maintenance  of  a  suit  to 

restrain  the  collection  of  any  tax,  the  collection  of  an  income  tax  can- 


50.  7')  re  Phillips,  10  Int.  Rev.  Eee. 
107,  19  Fed.  Cas.  No.  11,097. 

51.  Providing  that  "The  congress 
shall  have  power  to  lay  and  collect 
taxes  on  incomes,  from  whatever  source 
derived,  "without  apportionment  among 
the  several  states,  and  without  regard 
to  any  census  or  enumeration." 

[a]  The  constitutionality  of  the  in- 
come tax  law  of  1862  was  sustained 
(Springer  V.  United  States,  102  U.  S. 
586,  26  L.  ed.  25;  Clark  r.  Sickel,  14 
Int.  Eev.  Eec.  6,  5  Fed.  Cas.  No.  2,862; 
Smedberg  v.  Bentlev,  24  Int.  Rev.  Rec. 
38,  22  Fed.  Cas.  No.  12,964),  but  the 
income  tax  law  of  1894  was  finally 
held  by  the  supreme  court  to  be  a 
direct  tax  and  unconstitutional  as 
levied.  Pollock  v.  Farmers  Loan  and 
Trust  Co.,  157  U.  S.  429,  15  Sup.  Ct. 
673,  39  L.  ed.  759,  158  U.  S.  601,  15 
Sup.  Ct.  912,  39  L.  ed.  1108. 

52.  38  St.  at  L.  1'66,  181,  c.  16; 
U.  S.   Comp.   St.,   1913,    §§6319-6336. 

53.  §2,  subsec.  L  of  the  Act.  Dodge 
r.  Osborn,  240  U.  S.  — ,  36  Sup.  Ct. 
275,  nifirming  Dodge  v.  Osborn,  43  App. 
Cas.   (D.  C.y  145. 

As  to  collection  of  internal  revenue 
taxes  by  suit,  see  supra,  II,  B,  C,  and  D. 

54.  As  to  actions  for  penalties  gen- 
erally, see  the  title  "Penalties,  For- 
feitures and  Fines." 

[a]  Under  a  former  act  it  was  held 
that  to  constitute  a  cause  of  action  to 
recover  penalties  for  failure  to  make 
return  of  interest,  and  to  pay  the  tax 
on  a  bond  of  the  defendant,  the  com- 
plaint was  sufficient  if  it  averred  either 
a  dividend  declared,  on  the  earnings 
or  profits,  which  instead  of  being  di- 
vided had  gone  to  increase  the  surplus 


fund  of  the  corporation.  United  States 
r.  Brooklyn  City  &  Newton  R.  R.,  14 
Fed.  284. 

55.  See  United  States  v.  Chamber- 
lin,  219  U.  S.  250,  269,  31  Sup.  Ct 
155,  55  L.  ed.  204,  which  was  an  action 
to  recover  a  stamp  tax  payable  under 
the  War  Revenue  Act  of  1898,  in  which 
the  court,  answering  the  objection  that 
such  an  action  could  not  be  brought, 
concludes,  "We  are  also  of  the  opinion 
that  the  statute  itself  provides  that 
payment  may  be  enforced  by  action. 
Section  31  makes  'all  administrative, 
special  or  stamp  provisions  of  law,  in- 
cluding the  laws  in  relation  to  the  as- 
sessment of  taxes,  not  heretofore  spe- 
cifically repealed,'  applicable  to  the 
act.  Within  'administrative'  provisions 
must  be  included  those  which  relate 
to  the  collection  of  the  taxes  imposed. 
For  the^  administration  of  the  statute 
may  well  be  taken  to  embrace  all  ap- 
propriate measiires  for  its  enforcement, 
and  there  is  no  substantial  reason  for 
assigning  to  the  phrase  which  is  used 
in  the  section  quoted  a  narrower  inter- 
pretation. It  therefore  .comprehends 
the  authority  conferred  by  §3213  of  the 
Revised  Statutes  in  the  following 
words:  'And  taxes  may  be  sued  for 
and  recovered  in  the  name  of  the 
United  States,  in  any  proper  form  of 
action,  before  anv  circuit  or  district 
court  of  the  United  States  for  the 
district  within  which  the  liability  to 
such  tax  is  incurred,  or  where  the 
party  from  whom  such  tax  is  due  re- 
sides at  the  time  of  the  commencement 
of  the   action.'  " 

[a]     Under  the  Wisconsin  income  tax 
law,  all  remedies  and  actions  given  for 
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not  be  restrained  by  injunetion.^^  But  the  statute  forbidding  suits 
to  enjoin  the  collection  of  taxes  does  not  operate  to  prevent  a  stock- 
holder of  a  corporation  from  bringing  an  action  to  restrain  the  cor- 
poration from  complying  with  the  provisions  of  the  income  tax  act.^^ 

m.  REMEDIES  OF  TAXPAYERS.  —  A.  Appeal  From  Assess- 
ment.—  The  first  step,  which  must  be  taken  by  a  party  who  wishes 
to  contest  any  internal  revenue  tax  which  has  been  assessed  against 
him,  is  that  of  an  appeal  from  such  assessment ;  this  is  a  prerequisite 
to  the  maintenance  of  an  action.^*  Such  an  appeal  may  be  taken 
either  by  the  owner  of  the  property  at  the  time  of  the  assessment, ^^ 
or  by  a  subsequent  purchaser.^"'     When  an  appeal  from  an  assess- 


the  collection  of  taxes  on  personal  prop- 
erty are  available  for  the  collection  of 
income  taxes,  including  the  taxes  of 
corporations.  The  remedy  may  be  by 
way  of  an  action  of  debt  in  the  name 
of  the  town,  city,  or  village,  and  after 
the  tax  is  returned  as  delinquent  in 
the  name  of  the  county.  The  action 
may  be  brought  in  the  circuit  court. 
Superior  t".  Allouez  Bay  Dock  Co.,  loG 
Wis.  177,  145  N.  W.  6.56. 

56.  Dodge  v.  Brady,  240  U.  S.  — , 
36  Sup.  Ct.  277;  Dodge  r.  Osborn,  240 
U.  S.  — ,  36  Sup.  Ct.  275,  affirming  43 
App.  Cas.  (D.  C.)  145  (both  under 
§3224,  Rev.  St.  [Comp.  St.,  1913, 
§5947]);  Robbins  r.  Freeland,  14  Int. 
Rev.  Rec.  28,  20  Fed.  Cas.  No.  11,883, 
cited  in  Kensett  v.  Stovens,  10  Fed. 
524,  and  in  Snvder  v.  Marks,  109  U.  S. 
193,  3  Sup.  Ct.  160,  27  L.  ed.  901,  to 
the  point  that  a  bill  will  not  lie  to 
restrain  the  collection  of  an  income 
tax  assessed  against  the  plaintiff  upon 
the  ground  that  the  act  of  congress 
imposing  the  tax  was  unconstitutional 
and  void,  and  alleging  that  the  plain- 
tiff had  no  remedy  at  law  sufficient  to 
indemnify  him  if  the  collector  was  al- 
lowed to  distrain  and  sell  liis  j^roperty. 

As  to  remedies  of  a  taxpayer  gen- 
erally, see  infra,  III. 

57.  Stanton  v.  Baltic  ^Mining  Co. 
(U.  S.),  36  Sup.  Ct.  278;  Brushaber  r. 
Union  Pacific  R.  Co.,  240  U.  S.  1,  36 
Sup.  Ct.  236.  See,  however,  Corbus  r. 
Gold  Min.  Co.,  187  U.  S.  455,  23  Sup. 
Ct.  157,  47  L.  ed.  256,  which  is  an 
AlasKa  license  case,  in  which  the  court 
sustained  the  dismissal  of  the  suit  as 
the  plaintiff  had  not  shown  some  ef- 
fort to  secure  action  bv  the   directors. 

58.  Rev.  St.,  §3226  (Comp.  St.,  1913, 
§5949);  Tavlor  r.  Secor,  92  U.  S.  575, 
23  L.  ed.  663;  The  Collector  v.  Hub- 
bard,   12   Wall.    (U.   S.)    1,   20   L.    ed. 
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272;  Braun  r.  Sauerwein,  10  Wall.  (U. 
S.)  218,  19  L.  ed.  895;  Cutting  v.  Gil- 
bert, 5  Blatchf.  259,  2  Int.  Rev.  Rec. 
94,  6  Fed.  Cas.  No.  3,519;  United  States 
r.  Pacific  R.,  4  Dill.  66,  27  Fed.  Cas. 
No.  15,983.  See  also  United  States  v. 
Myers,  3  Hughes  239,  5  Rep.  364,  24 
Int.  Rev.  Rec.  44,  27  Fed.  Cas.  No. 
15,846;  Nelson  r.  Carman,  5  Blatchf. 
511,  6  Int.  Rev.  Rec.  181,  17  Fed.  Cas. 
No.  10,103;  Nixon  r.  United  States,  18 
Ct.  CI.  448;  Lauer  r.  United  States,  5 
Ct.  CI.  447. 

[a]  "The  government  of  the  United 
States  has  provided,  both  in  the  cus- 
toms and  in  the  internal  revenue,  a 
complete  system  of  corrective  justice 
in  regard  to  all  taxes  imposed  by  the 
general  govornment,  which  in  both 
branches  is  founded  upon  the  idea  of 
ajipeals  within  the  executive  depart- 
ments. If  the  party  aggrieved  does 
not  obtain  satisfaction  in  this  mode, 
there  are  provisions  for  recovering  the 
tax  after  it  has  been  paid,  by  suits 
against  the  collecting  officer.  But  there 
is  no  place  in  this  system  for  an  ap- 
plication to  a  court  of  justice  until 
after  the  monev  is  paid."  Tavlor  v. 
Secor,  92   U.  S."575,  23  L.  cd.  663. 

[b]  Applicability  to  Income  Tax. 
This  statute  applies  to  jirocoedings 
under  the  income  tax  law  of  1913. 
Dodge  r.  Osborn  (U.  S.),  36  Sup.  Ct. 
275. 

fc]  Where  there  has  been  a  second 
assessment  made,  an  appeal  from  the 
second  assessment  is  a  prerequisite  to 
the  maintenance  of  an  action  to  re- 
cover taxes  paid  on  this  assessment. 
Cheatham  r.  United  States,  92  U.  S. 
85,  23  L.  ed.  561. 

59.  Milan  Distilling  Co.  v.  Tillson, 
26  Int.  Rev.  Rec.  5,  17  Fed.  Cas.  No. 
9,539. 

60.  Milan   Distilling  Co.   v.    Tillson, 
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ment  of  an  internal  revenue  tax  has  been  granted,  and  all  rights  under 
it  fully  exercised  and  enjoyed,  it  is  too  late  to  object  that  the  notice 
of  the  assessment  was  irregular.*^^ 

B.  Injunctions  Against  Assessment  or  Collection  op  Internal 
Eevenue  Taxes.  — The  United  States  statutes  provide  that  "No  suit 
for  the  purpose  of  restraining  the  assessment  or  collection  of  any  tax 
shall  be  maintained  in  any  court.  "^-   The  only  remedy  which  is  avail- 


26  Int.   Eev.   Eec.  5,  17  Fed.   Cas.  No. 
9,539. 

61.  Bailey  v.  New  York  Cent.  & 
Hudson  E.  Co.,  22  Wall.  (U.  S.)  604, 
22  L.  ed.  840. 

62.  Eev.  St.,  sec.  3224  (Comp.  St., 
1913,  §5947);  Dodge  v.  Osborn  (U.  S.), 
36  Sup.  Ct.  275;  Snyder  v.  Marks,  109 
U.  S.  189,  3  Sup.  Ct.  157,  27  L.  ed. 
901;  Keely  v.  Sanders,  99  U.  S.  441, 
25  L.  ed.  327;  Howland  r.  Soule,  Deady 
413,  12  Fed.  Cas.  No.  6,800;  Pullan  v. 
Kinsinger,  2  Abb.  (U.  S.)  94,  20  Fed. 
Cas.  No.  11,463;  Eobbins  v.  Freeland, 
14  Int.  Eev.  Eee.  28,  20  Fed.  Cas.  No. 
11,883;  E.  E.  Co.  v.  Prettvman,  17  Int. 
Eev.  Eec.  99;  United  States  v.  Black, 
11  Blatchf.  538,  24  Fed.  Cas.  No. 
14,600;  Kissinger  v.  Bean,  7  Biss.  60, 
14  Fed.  Cas.  No.  7,853;  United  States 
V.  Pacific  E.  E.  Co.,  4  Dill.  66,  27  Fed. 
Cas.  No.  15,983;  Alkan  v.  Bean,  23  Int. 
Eev.  Eec.  351,  1  Fed.  Cas.  No.  202. 

[a]  "The  inhibition  of  §3224  ap- 
plies to  all  assessments  of  taxes,  made 
under  color  of  their  offices,  by  internal 
revenue  officers  charged  with  general 
jurisdiction  of  the  subject  of  assessing 
taxes  against  tobacco  manufacturers. 
The  remedy  of  a  suit  to  recover  back 
the  tax  after  it  is  paid  is  provided  by 
statute,  and  a  suit  to  restrain  its  col- 
lection is  forbidden.  The  remedy  so 
given  is  exclusive,  and  no  other  remedy 
can  be  substituted  for  it.  Such  has 
been  the  current  of  decisions  in  the 
circuit  courts  of  the  United  States, 
and  we  are  satisfied  it  is  a  correct 
view  of  the  law.  ...  In  Cheatham 
V.  United  States,  92  U.  S.  85,  88,  and 
again  in  State  Eailroad  Taxes  Cases, 
92  U.  S.  575,  613,  it  was  said  by  this 
court  that  the  system  prescribed  by 
the  United  States  in  regard  to  both 
customs,  duties  and  internal  revenue 
taxes,  of  stringent  measures,  not  judi- 
cial to  collect  them,  with  appeals  to 
specified  tribunals  and  suits  to  recover 
back  moneys  illegally  exacted,  was  a 
system  of  corrective  justice,  intended 
to  be  complete  and  enacted  under  the 


right  belonging  to  the  government  to 
prescribe  the  conditions  on  which  it 
would  subject  itself  to  the  judgment 
of  the  courts  in  the  collection  of  its 
revenues.  In  the  exercise  of  that  right 
it  declares  that  its  officers  shall  not 
be  _  enjoined  from  collecting  a  tax 
claimed  to  have  been  unjustly  assessed 
when  those  officers,  in  the  course  of 
general  jurisdiction  over  the  subject- 
matter  in  question,  have  made  the  as- 
sessment and  claim  that  it  is  valid." 
Snyder  v.  Marks,  109  U.  S.  189,  3  Sup. 
Ct.  157,  27  L.  ed.  901. 

[b]  This  section  of  the  revised  stat- 
utes must  be  taken  as  having  the  same 
meaning  as  §19  Int.  Eev.,  Act  July  13, 
1866  (14  St.  at  L.  152),  as  amended 
by  §10,  Act  Mar.  2,  1867  (14  St.  at 
L.  475;  Kensett  V.  Stivers,  10  Fed. 
517,   522). 

[c]  Before  the  passage  of  this  act 
it  had  been  held  (1)  that  an  injunction 
might  be  granted  against  the  levying 
and  collecting  of  a  broker's  tax  under 
§79  Int.  Eev.  Act,  June  30,  1864.  Clark 
r.  Gilbert,  5  Blatchf.  330,  4  Int.  Eev. 
Eec.  42,  5  Fed.  Cas.  No.  2,822.  (2) 
In  another  case  it  was  also  held  that 
by  virtue  of  §2,  Act  March  2,  1833,  and 
§50,  Act  June  30,  1864,  the  proper 
courts  of  the  United  States  had  the 
power  to  prevent  by  injunction  the 
imposition  of  an  illegal  tax  under  the 
alleged  authority  of  the  latter  act.  Cut- 
ting V.  Gilbert,  5  Blatchf.  259,  2  Int. 
Eev.  Eec.  94,  6  Fed.  Cas.  No.  3,519. 

[d]  In  Georgia  v.  Atkins,  8  Int. 
Eev.  Eee.  113,  10  Fed.  Cas.  No.  5,350, 
the  court  cites  with  approval  the  de- 
cision in  Cutting  v.  Gilbert,  supra,  and 
held  that  the  '  United  States  circuit 
courts  had  power  in  proper  eases  to 
grant  an  injunction  against  threatened 
proceedings  of  an  internal  revenue  col- 
lector to  collect  a  tax  not  authorized 
hj  congress. 

[e]  In  Magee  v.  Denton,  5  Blatchf. 
130,  16  Fed.  Cas.  No.  8,943,  under  the 
Internal  Eevenue  Act  of  July  1,  1862, 
12   St.   at  L.  432,  it  was  held  that  if 
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able    now    is    a    suit    to    recover    back    the    tax.^^ 

C.  Refundin.g  or  Remitting  Taxes.  —  By  the  provisions  of  the 
federal  statute  the  commissioner  of  internal  revenue  is  authorized, 
on  appeal  to  him,  to  remit,  refund  and  pay  back  all  taxes  erroneously 
or  illegally  assessed  or  collected,  all  penalties  collected  without  author- 
ity, and  all  taxes  that  appear  to  be  unjustly  assessed  or  excessive 
in  'amount,  or  in  any  manner  wrongfully  collected."*  The  words 
"wrongfully  collected"  cannot  be  taken  as  having  a  broader  scope  than 
would  the  words  "illegally  collected. '"^^ 

While  the  commissioner  of  internal  revenue  is  not  obliged,  but  mere- 
ly authorized,  to  refund  taxes  erroneously  collected,""  he  should  refund 
in  all  such  cases  except  where  the  fault  of  the  taxpayer,  or  his  waiver 
of  his  rights,  or  his  long  acquiescence,  or-  other  sufficient  circum- 
stances discredit  the  claim."  The  forms  of  procedure  by  the  com- 
missioner are  not  witliin  the  control  of  the  claimants,  and  they  should 
not  lose  their  rights  by  any  errors  or  imperfections  therein  made  by 
him  or  with  his  concurrence."^  An  informal  appeal  to  the  commissioner 
which  is  satisfactory  to  him,  and  is  accepted  as  such,  is  a  sufficient 
presentation  of  claim  to  lay  the  foundation  for  a  more  formal  applica- 
tion to  be  made  in  conformity  to  the  regulations,  when  required  by 
the  commissioner."^  The  statutes  provide  that  all  claijiis  for  refunding 
shall  be  presented  to  the  connuissioner  within  two  years  next  after  the 
cause  of  action  accrued.^"    A  protest  does  not  seem  to  be  necessary  as 


an  assessment  of  an  income  tax  was 
not  made  in  a  legal  form  the  remedy 
of  the  person  aggrieved  was  at  law 
and  not  in  equity,  and  if  such  assess- 
ment was  made  in  legal  form  the  party 
aggrieved  was  obliged  to  first  pursue 
the  remedy  by  appeal  provided  by 
§93  of  the  act  before  he  could  resort 
to  a  court  of  equity  for  relief. 

63.  Antoni  r.  Greenhow,  107  U.  S. 
769,  2  Sup.  Ct.  91,  27  L.  ed.  468. 

[a]  Shipman,  J.,  in  United  States 
V.  Black,  11  Blatchf.  (U.  S.)  543, 
"payment  must  be  made  at  all  events, 
whether  the  tax  was  jiistly  or  unjustly 
levied." 

[bj  A  bill  for  a  mandatory  injunc- 
tion requiring  a  collector  to  accept  an 
export  bond  for  certain  spirits  in  a 
bonded  warehouse  after  the  bonded 
period  has  expired,  and  to  allow  their 
withdrawal  for  export  without  requir- 
ing payment  of  the  tax  thereon,  is  in 
effect  a  bill  to  restrain  the  collection 
of  internal  revenue  taxes  which  the 
courts  are  forbidden  to  entertain.  Miles 
t:  Johnson,   59  Fed.   38. 

As  to  restraining  collection  of  taxes 
generally,  see  the  title   "Taxation." 

As  to  restraining  collection  of  in- 
come tax,  see  supra,  II,  F. 
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64.  Rev.  St.,  §3220  (Comp.  St.,  1913, 
«i5944);  Real  Estate  Sav.  Bank  v. 
United  States,  16  Ct.  CI.  335;  First 
Nat.  Bank  r.  United  States,  15  Ct.  CI. 
225.  See  Logan  County  f.  United 
States,' 31  Ct.  CI.  23,  as  "to  refund  of 
a  tax  on  moneys  which  are  profits,  but 
which  were  never  distributed  or  paid 
over  to  the  shareholders  of  the  railroad 
as  dividemls. 

65.  16  Op.  Atty.-Gen.  667. 

66.  13  Op.  Atty.-Gen.  439. 

67.  13   Op.   Atty.-Gen.   439. 

68.  Woolner  v.  United  States,  13  Ct. 
CI.  355. 

[a]  Valid  claims  cannot  be  defeated 
by  irregularities  of  the  executive  offi- 
cers in  mere  matter  of  form.  Wayne 
V.  United  States,  26  Ct.  CI.  274. 

69.  First  Nat.  Bank  v.  United 
States,  15  Ct.  CI.  225. 

70.  Rev.  St.,  §3228  (Comp.  St.,  1913, 
§5951);  King's  County  Sav.  Inst.  V. 
Blair,  116  U.  S.  200,  6  Sup.  Ct.  353,  29 
L.  ed.  657. 

[a]  But  this  does  not  mean  that 
the  claim  must  be  served  person- 
ally on  the  commission,  or,  like  the 
personal  service  of  a  writ  or  other 
process  in  an  action  at  law.     Real  Es- 
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a  condition  precedent  to  the  right  to  appeal  to  and  obtain  a  refund  of 
taxes  from  the  commissioner^^ 

The  allowance  of  a  claim  under  this  statute  by  the  commissioner  of 
internal  revenue  is  not  merely  the  allowance  of  an  ordinary  claim 
against  the  government  by  an  ordinary  accounting  officer,  but  the 
adjudication  by  the  first  tribunal  to  which  the  matter  must  by  law 
be  submitted. '^^  The  decision  of  the  commissioner  is  in  the  nature 
of  an  award  made  by  arbitrators.'^^  It  is  final  ;"*  there  is  no  appeal  to 
any  other  executive  officer.''^    It  may,  however,  be  impeached  for  fraud 


tate   Sav,    Bank    v.    United    States,    16 
Ct.  CI.  335. 

71.  First  Nat.  Bank  v.  United 
States,  15  Ct.  CI.  225. 

72.  United  States  v.  Kaufman,  96 
U.  S.  567,  24  L.  ed.  792;  Edison  Elee. 
Ulum.  Co.  r.  United  States,  38  Ct.  CI. 
208;  Louisville  V.  United  States,  31  Ct. 
CI.  1;  Nixon  v.  United  States,  IS  Ct. 
CI.  448;  Barnett  v.  United  States,  16 
Ct.  CI.  515;  Real  Est.  Savings  Bank 
V.  United  States,  16  Ct.  CI.  335. 

[a]  Where,  however,  an  appropria- 
tion for  paying  a  claim  for  a  specific 
sum,  has  been  made  by  congress,  the 
work  of  the  government  officials  in 
auditing  and  paying  such  claim  are 
only  clerical.  United  States  v.  Louis- 
ville Sinking  Fund  Comrs.,  169  U.  S. 
249,  18  Sup.  Ct.  358,  42  L.  ed.  735, 
affirming  31  Ct.  CI.  1. 

[b]  The  allowance  of  a  claim  under 
the  provisions  of  this  statute  is  at 
least  equivalent  in  its  effect  to  an  ac- 
count stated  between  private  parties, 
which  is  good  until  impeached.  United 
States  V.  Savings  Bank,  104  U.  S.  728, 
26  L.  ed,  908;  United  States  i:  Kauf- 
man, 96  U.  S.  567,  24  L.  ed.  792;  Dugan 
f.  United  States,  34  Ct.  CI.  458,  466; 
Louisville  v.  United  States,  31  Ct.  CI.  1. 

73.  First  Nat.  Bank  v.  United  States, 
15  Ct.  CI.  225. 

74.  First  Nat.  Bank  v.  United  States, 
15  Ct.  CI.  225. 

[a]  When  Decision  Becomes  Final. 
An  award  of  the  commissioner  of  in- 
ternal revenue  for  the  refund  of  a  tax 
illegally  assessed,  cannot  become  final 
and  irrevocable  before  it  has  passed 
out  of  his  control;  while  it  remains  in 
the  office  of  the  commissioner  it  is  sub- 
ject to  his  revision,  correction,  or  revo- 
cation. Stotesbury  v.  United  States, 
23  Ct.  CI.  285;  Eidgway  v.  United 
States,  18  Ct.  CI.  T07. 

[b]  The  action  of  the  commissioner 
is  not  consummated  until  the  taxes  are 
paid  back,  no  suit  having  been  brought 


therefor.      Eidgway    V.    United    States, 
IS  Ct.  CI.  707. 

[c]  Advice  of  Secretary  of  Treas- 
ury.— The  treasury  regulation  provid- 
ing that  as  to  certain  claims  the  com- 
missioner will,  before  final  decision, 
transmit  the  case  to  the  secretary  of 
the  treasury  for  his  consideration  and 
advisement,  does  not  take  away  from 
the  commissioner  the  final  decision,  but 
merely  gives  him  the  benefit  of  the 
secretary's  advice.  Sybrandt  v.  United 
States,  19  Ct.  CI.  461. 

[d]  Where  the  commissioner  com- 
plying with  a  regulation  of  the  secre- 
tary of  the  treasury  transmits  the  case 
with  the  evidence  to  the  secretary  for 
his  consideration  and  advisement,  there 
is  no  final  determination  by  the  com- 
missioner. Stotesbury  v.  United  States, 
146  U.  S.  196,  13  Sup.  Ct.  1,  36  L. 
ed.  940. 

75.  Svbrandt  v.  United  States,  19 
Ct.  CI.  461. 

[a]  "From  the  commissioner's  de- 
cision there  is  no  appeal  to  any  other 
executive  officer,  on  the  one  side  or 
the  other.  If  the  decision  is  against 
the  claimant,  his  legal  remedy  in  the 
treasury  department  is  exhausted,  and 
he  must  submit  to  the  judgment  as  a 
final  disposition  of  his  claim,  unless 
the  claim  be  such  that  he  can  maintain 
an  action  upon  it  against  the  collector. 
(Rev.  St.,  §629,  fourth  par.,  §§3226, 
3227;  Cheatham  v.  United  States,  92 
U.  S.  85.)  If  the  decision  is  in  his 
favor,  and  the  commissioner  makes  and 
certifies  to  an  allowance,  the  liability 
of  the  United  States  becomes  fixed  and 
the  claimant's  right  to  payment  es- 
tablished. .  .  .  The  first  comptroller, 
or  the  secretary  of  the  treasury  may 
refuse  to  sign  a  warrant  when  no  ap- 
propriation is  made  by  congress.  .  .  . 
Such  action,  however,  would  not  affect 
the  merits  of  the  allowance,  and  the 
claimant's  right  to  payment  would  still 
remain,    although    he    would     be    com- 
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or  mistake,''®  want  of  jurisdiction/^  and  generally  for  such  other 
irregularities  in  the  proceedings  as  would  avoid  an  award  made  by 
arbitrators  so  far  as  the  proceedings  are  similar;'*  but  not  for  a  mis- 
take of  judgment  or  discretion  while  acting  \\ithin  the  scope  of  his 
jurisdiction.'^ 

D.  Suits  To  Recover  Taxes  Paid.  —  1.  Remedy  and  Conditions 
Precedent.  —  Where  illegal  taxes  have  been  paid,  no  action  can  be 
maintained  at  common  law  on  an  implied  assumpsit  to  recover  the 
amount  paid ;  and  hence  an  action  to  recover  such  taxes  can  only  be 
maintained  under,  and  in  strict  pursuance  of,  the  statutes  authorizing 
the  same,®°  and  therefore  an  appeal  must  first  have  been  taken  to  the 


pelled  to  seek  an  appropriation  from 
congress  or  the  judgement  of  this  court 
in  order  to  obtain  the  money  found  to 
be  due  him."  First  Nat.  Bank  v. 
United  States,   15  Ct.  CI.   225. 

[b]  No  other  executive  officer  can 
reverse,  annul  or  review  an  allowance 
authorized  by  the  commissioner  of  in- 
ternal revenue.  Ridgway  v.  United 
States,  18  Ct.  CI.  707. 

[c]  But  a  final  decision  upon  a 
knowledge  of  all  the  facts,  made  by 
an  officer  authorized  to  decide  on 
claims  against  the  United  States  gov- 
ernment, is  not  to  be  re-opened  and  re- 
viewed by  his  successors  in  office,  ex- 
cept for  the  correction  of  mistakes, 
such  as  errors  in  calculating,  etc.  14 
Op.  Atty.-Gen.  275,  the  rule  applied  in 
cases  acted  upon  by  the  commissioner 
of  internal  revenue  under  §44  of  the 
Act  of  June  30,  18(54,  c.  173. 

[d]  The  sufficiency  of  the  evidence 
upon  which  the  decision  of  the  com- 
missioner is  founded  is  not  subject  to 
review  by  any  other  officer  or  tribunal. 
First  Nat.  Bank  v.  United  States,  15 
Ct.  CI.  225;  Woolner  V.  United  States, 
13  Ct.  CI.  355. 

[e]  The  time  of  the  presentation 
of  a  claim  is  one  of  the  facts  to  be 
determined  by  the  commissioner  upon 
such  evidence  as  was  presented  to  him, 
and  his  decision  thereon,  in  the  ab- 
sence of  fraud  or  irregularity  is  con- 
clusive, and  cannot  be  set  aside  by  any 
court.  Bank  of  Greencastle  Case,  15 
Ct.  CI.  225  (United  States  v.  Real  Es- 
tate Sav.  Bank,  104  U.  S.  728,  26  L. 
ed.  908,  afflrming  16  Ct.  CI.  335,  holds 
that  it  is  sufficient  if  appeal  made  out 
in  due  form  is  lodged  with  the  proper 
collector  of  internal  revenue  for  pur- 
pose of  transmission  to  the  commis- 
sioner, but,  contra,  in  Cotton-Press  Co. 
V.  Collector,  1  Woods  296,  6  Fed.  Cas. 
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No.  3,271,  wherein  the  court  held  that 
the  appeal  must  be  filed  with  the  com- 
missioner within  two  years). 

76.  Uiiited  States  r.  Savings  Bank, 
104  U.  S.  728,  26  L.  ed.  908;  United 
states  r.  Kaufman,  96  U.  S.  567,  24 
L.  ed.  792;  Dugan  r.  United  States, 
34  Ct.  CI.  458,  466;  Sybrandt  v.  United 
States,  19  Ct.  CI.  461;  First  Nat.  Bank 
r.  United  States,  15  Ct.  CI.  225. 

[a]  For  a  mistake  apparent  upon 
the  certificate  of  allowance,  the  allow- 
ance may  be  impeached.  First  Nat. 
Bank  v.  United  States,   15  Ct.  CI.  225. 

77.  Logan  Countv  r.  United  States, 
31  Ct.  CI.  23',  31;'  Nixon  r.  United 
States,  18  Ct.  CI.  448;  First  Nat.  Bank 
r.  United  States,  15  Ct.  CI.  225. 

78.  First  Nat.  Bank  r.  United 
States,  15  Ct.  CI.  225. 

79.  Nixon  r.  United  States,  IS  Ct. 
CI.    448. 

[a]  A  mistake  of  judgment  in 
weighing  and  giving  effect  to  evidence 
cannot  be  urged  to  impeach  the  al- 
lowance. First  Nat.  Bank  v.  United 
States,  15  Ct.  CI.  225. 

80.  Hastings  r.  Herald,  184  Fed. 
759;  Sinking  Fund  Comrs.  f.  Buckner, 
48  Fed.  533;  Hubbard  i:  Kelley,  8 
W.  Ya.  46.  See  generally  the  title 
"Taxation." 

[aj  A  person  cannot  recover  from 
an  internal  revenue  collector,  taxes 
paid  which  were  in  fact  due  by  him, 
even  though  the  manner  of  their  as- 
sessment or  collection  was  unauthor- 
ized. Schafer  r.  Craft,  144  Fed.  907 
(the  decision  in  this  case  was  affirmed 
in  Craft  r.  Schafer,  153  Fed.  175,  82 
C.  C.  A.  349,  but  this  point  was  not 
passed  upon  on  the  appeal). 

[b]  The  Remedy  Provided  by  the 
Statute  Is  Exclusive. — Snvder  r.  Marks, 
100  U.  S.  189,  3  Sup.  Ct.  "l57,  27  L.  ed. 
901;   Public   Service  R.   Co.  v.  Herold, 
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commissioner,   who  must   have  rendered  a   decision   or  deferred  his 
decision  more  than  six  months.^^ 

Suit  may  be  brought  whether  the  claim  has  been  allowed  or  dis- 
allowed f^  if  allowed,  the  allowance  of  the  claim  by  the  commissioner 
of  internal  revenue,  being  an  award,  may  be  used  as  the  basis  of 
the  action  and  will  be  prima  facie  evidence  of  the  amount  that  is  due.^^ 
Generally,  illegal  taxes  paid  cannot  be  recovered  back  unless  they 
were  paid  under  duress  and  a  protest  was  made  at  the  time  of  pay- 


219  Fed.  301;  Allen  v.  Sheridan,  145 
Fed.  963. 

[cj  No  suit  can  be  maintained 
against  a  collector  of  internal  revenue 
for  taxes  claimed  to  have  been  illegal- 
ly collected  unless  a  claim  therefor  has 
been  presented  to  the  commissioner  of 
internal  revenue  within  the  two  years 
period  prescribed  by  statute.  King's 
County  Sav.  Inst.  v.  Blair,  116  U.  S. 
200,  6  Sup.  Ct.  353,  29  L.  ed.  657. 

[d]  Notice  before  judgment  of  the 
pendency  of  the  suit  need  not  be  given 
to  the  secretary  of  the  treasury,  the 
solicitor  of  the  treasury,  or  the  attor- 
ney-general. Nixon  t\' United  States, 
18  Ct.  CI.  448. 

81.  Rev.  St.,  §3226  (Comp.  St.,  1913, 
§5949);  Nicholl  v.  United  States,  7 
Wall.  (U.  S.)  122,  19  L.  ed.  125; 
Weaver  v.  Ewers,  195  Fed.  247,  115  C. 
C  A.  219  (oleomargarine  case) ;  Chris- 
tie Street  Com.  Co.  v.  United  States, 
136  Fed.  326,  69  C.  C.  A.  464;  Hastings 
V.  Herold,  184  Fed.  759;  Hubbard  v. 
Kelley,  8  W.  Va.  46.     See  supra,  III,  A. 

[a]  But  where  before  the  tax  was 
paid  a  claim  for  its  abatement  was 
presented  to  the  commissioner  of  in- 
ternal revenue,  in  accordance  with  the 
rules  of  the  department,  which  claim 
was  rejected,  it  was  held  that  this  was 
equivalent  to  an  appeal,  and  that  an 
appeal  after  payment  on  the  same 
grounds  was  not  necessary  in  order  to 
establish  a  basis  on  which  to  bring  the 
suit.  De  Bary  r.  Dunne,  162  Fed.  961; 
Sehwarzchild  &  Sulzberger  Co.  f. 
Rucker,  143  Fed.  656;  San  Francisco 
S.  &  L.  Soc.  V.  Cary,  2  Sawy.  333,  17 
Int.  Rev.  Rec.  109,  21  Fed.  Cas.  No. 
12,317.  See  also  Tucker  v.  Grier,  160 
Fed.  611,  87  C.  C.  A.  513. 

[b]  Whether  Jurisdictional.  —  The 
statute  requiring  an  appeal  to  the  com- 
missioner as  a  condition  precedent  to 
an  action  to  recover  back  taxes  does 
not  affect  the  jurisdiction  of  the  court, 
and  to  obtain  the  benefit  of  it  the 
defendant  must  set  it  up;  but  if  he 
does    not    do    so,    he,    by    his    silence. 


waives   the    defense.     Hendy  v.   Soule, 
1  Deady  400,  11  Fed.  Cas.  No.  6,359. 

[c]  Adverse  Decision  Implied. — The 
words  "until  appeal  shall  have  been 
duly  made,"  appear  to  imply  an  ad- 
verse decision  by  the  collector,  at  least 
a  compelled  payment,  or  official  de- 
mand for  payment  from  which  the  ap- 
peal is  taken.  Chesebrough  v.  United 
States,  192  U.  S.  253,  48  L.  ed.  432. 

[d]  Where  an  appeal  would  be  use- 
less, as  where  the  opinion  of  the  com- 
missioner had  been  obtained  on  an  ap- 
plication for  review  of  the  assessment, 
an  appeal  after  payment  of  the  tax 
is  unnecessary.  Weaver  v.  Ewers,  195 
Fed.  247,  115  C.  C.  A.  219.  See  to 
same  effect,  Grier  v.  Tucker,  150  Fed. 
658;  San  Francisco  S.  &  L.  Soc.  v. 
Cary,  2  Sawy.  333,  17  Int.  Rev.  Rec. 
109,  21  Fed.  Cas.  No.  12,317. 

82.  Christie-Street  Com.  Co.  v. 
United  States,  136  Fed.  326,  69  C.  C. 
A.  464. 

[a]  When  the  allowance  of  a  claim 
has  been  refused  by  the  commissioner, 
suit  may  be  brought  against  the  United 
States  on  such  claim,  either  in  the 
court  of  claims  or  in  the  proper  federal 
court,  under  the  general  provisions  gov- 
erning the  jurisdiction  of  these  courts. 
United  States  v.  Hvoslef,  237  U.  S.  1, 
35  Sup.  Ct.  459,  59  L.  ed.  813;  United 
States  V.  Emery,  237  U.  S.  28,  35  Sup. 
Ct.  499,  59  L.  ed.  825;  Hvoslef  v.  United 
States,  217  Fed.  680;  United  States  v. 
Finch,  201  Fed.  95,  119  C.  C.  A.  433; 
United  States  v.  Hyams,  146  Fed.  15, 
76  C.  C.  A.  523  (arising  under  the 
fourth  section  of  the  Act  of  April  12, 
c.  500,  32  St.  at  L.  97,  U.  S.  Comp. 
St.  Supp.  1905,  p.  445);  Christie-Street 
Com.  Co.  V.  United  States,  136  Fed. 
326,  69  C.  C.  A.  326. 

83.  Logan  Co.  v.  United  States,  169 
U.  S.  255,  42  L.  ed.  737;  United  States 
r.  Real  Estate  Bank  of  Pittsburgh,  104 
tl.  S.  728,  26  L.  ed.  908;  United  States 
r.  Kaufman,  96  U.  S.  567,  24  L.  ed. 
792;  Edison  Elec.  Ilium.  Co.  V.  United 
States,  38  Ct.  Cl.  208;  County  of  Logan 
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ment.^*    But  in  the  case  of  the  payment  of  internal  revenue  taxes  it 
is  not  necessary  that  the  protest  should  be  in  writing.®^     The  federal 
statutes  contain  a  special  statute  of  limitations  for  actions  for  the 
recovery  of  internal  revenue  taxes.^® 
2.    Procedure  in  Connection  With.  —  Suits    to    recover    internal 


V.  United  States,  31  Ct.  CI.  23  j  Louis- 
ville V.  United  States,  31  Ct.  CI.  1; 
Nixon  V.  United  States,  18  Ct.  CI.  448. 

[a]  A  new  cause  of  action  arises 
by  implied  contract  or  statute  upon 
the  certificate  into  which  the  original 
demand  is  merged  when  the  commis- 
sioner allows  the  claim  and  makes  his 
certificate  to  that  effect.  First  Nat. 
Bank  v.  United  States,  15  Ct.  CI.  225. 

[b]  When  the  commissioner  of  in- 
ternal revenue  acts  beyond  his  juris- 
diction in  making  an  allowance,  such 
an  allowance  is  without  force  or  effect, 
and  cannot  be  used  as  the  basis  of 
an  action  at  law.  Seat  v.  United  States, 
18  Ct.  CI.  458. 

84.  United  States  v.  New  York  & 
Cuba  Mail  S.  S.  Co.,  200  U.  S.  488, 
26  Sup.  Ct.  327,  50  L.  ed.  569,  reversing 
125  Fed.  320,  following  Chesebrough  r. 
United  States,  192  U.  S.  253,  24  Sup. 
Ct.  262,  48  L.  ed.  432;  Wright  r. 
Blakeslee,  101  U.  S.  174,  25  L.  ed. 
1048;  Merck  v.  Treat,  202  Fed.  13:?, 
122  C.  C.  A.  301;  Cambria  Steel  Co.  r. 
M 'Coach,  225  Fed.  278;  Abrast  Realty 
Co.  V.  Maxwell,  206  Fed.  333;  Schmitt 
V.  Trowbridge,  24  Int.  Eev.  Kec.  381, 
21  Fed.  Cas.  No.  12,468.  But  com}}are, 
Hvoslet  V.  United  States,  217  Fed.  680; 
Hubbard  v.  Kelley,  8  W.  Va.  46. 

[a]  In  Erskine  v.  Van  Arsdale,  15 
Wall.  (U.  S.)  75,  21  L.  ed.  63,  it  was 
held  that  taxes  illegally  assessed  and 
paid  may  always  be  recovered  back,  if 
the  collector  understands  from  the 
payer  that  the  taxes  are  regarded  as 
illegal  and  that  suit  will  be  instituted 
to  compel  the  refunding  of  them.  In 
a  note  to  this  case  the  leading  state 
decisions  relative  to  the  general  sub- 
ject of  the  right  to  recover  the  amount 
paid  on  illegal  taxes  are  collected. 
See  also  on  the  recoverv  of  taxes,  Stew- 
art r.  Barnes,  153  U."S.  456,  14  Sup. 
Ct.  849,  38  L.  ed.  781;  Swift  Co.  v. 
United  States,  111  U.  S.  22,  4  Sup.  Ct. 
244,  28  L.  ed.  341;  Wright  v.  Blakes- 
lee, 101  U.  S.  174,  25  L.  ed.  1049; 
Cheatham  v.  United  States,  92  U.  S. 
85,  23  L.  ed.  561 ;  Collector  v.  Hubbard, 
12    Wall.    (U.    S.)    1,    20    L.    ed.    272j 
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Philadelphia  v.  Collector,  5  Wall.  (U. 
S.)  720,  18  L.  ed.  614;  Bend  f.  Hoyt, 
13  Pet.  (U.  S.)  263,  10  L.  ed.  154; 
Elliott  v.  Swartwart,  10  Pet.  (U.  S.) 
137,  9  L.  ed.  375;  Eeal  Estate  Sav. 
Bank  r.  United  States,  16  Ct.  CI.  335, 
affirmed,  104  U.  S.  728. 

[b]  Whether  the  taxes  were  paid 
under  duress  and  constraint  is  a  ques- 
tion of  fact.  Eutan  v.  Johnson  and 
Johnson    (C.   C.   A.),  231  Fed.   369. 

[c]  No  protest  is  necessary  under 
the  act  of  July  27,  1912,  c.  256,  37 
St.  at  L.  240  (Comp.  St.,  1913,  §6370). 
The  fact  that  the  words  of  the  acts 
of  March  4,  1907,  c.  2919,  34  St.  at 
L.  1373,  and  of  Feb.  1,  1909,  c.  53,  35 
St.  at  L.  590,  expressly  providing  for 
refunding,  whether  the  taxes  had  been 
paid  under  protest  or  not,  were  not 
repeateil  in  the  act  of  1912,  cannot  be 
regarded  as  evidencing  a  different  in- 
tent. United  States  r.  Hvoslef,  237 
U.  S.  1,  35  Sup.  Ct.  459,  59  L.  ed. 
813. 

85.  Wright  V.  Blakeslee,  101  U.  S. 
174,  25  L.  ed.  1048.  See  also  Shaefer 
r.  Ketchum,  6  Int.  Eev.  Eec.  4,  21  Fed. 
Cas.  No.  12,693. 

[a]  "On  this  point  it  is  to  be  ob- 
served that  the  case  stands  on  a  differ- 
ent ground  from  that  of  the  illegal 
exaction  of  duties  on  imports.  To  re- 
cover these,  the  statute  makes  it  neces- 
sary that  the  party  interested  should 
give  notice  in  writing  to  the  collector, 
if  dissatisfied  with  his  decision  setting 
forth  distinctly  and  specifically  the 
grounds  of  his  objections  thereto. 
(Act  of  June  30,  1864,  §14,  13  St.  at 
L.  214;  E.  S.  §2931.)  No  such  written 
notice  or  protest  is  required  of  a 
party  paying  illegal  taxes  under  the  in- 
ternal revenue  laws.  He  must  pay 
under  protest  in  some  form,  it  is  true, 
or  his  payment  will  be  deemed  volun- 
tary. But  whilst  a  written  protest 
would  in  all  cases  be  most  convenient, 
there  is  no  statutory  requirement  that 
the  protest  shall  be  in  writing." 
Wright  V.  Blakeslee,  101  U.  S.  174,  25 
L.   ed.    1048. 

86.  Eev.  St.,  §3227  (Comp.  St.,  1913, 
§5950);   Kings  Co.  Sav.  Inst.  v.  Blair, 
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revenue  taxes  illegally  collected  may  be  brought  in  the  court  of 
claims,^^  or  in  the  proper  federal  court.^® 

The  action  may  be  brought  either  against  the  collector,^^  or  against 
the  United  States.^° 

Joinder  of  Actions.  —  The  general  rules  as  to  joinder  of  actions  are 
applied  in  such  actions.^^  Under  some  circumstances  separate  suits 
may  be  maintained  by  the  same  person  against  the  same  or  successive 
collectors.^^ 


116  U.  S.  200,  6  Sup.  Ct.  353,  29  L. 
ed.  657;  James  v.  Hicks,  110  U.  S.  272, 
4  Sup.  Ct.  6,  28  L.  ed.  144;  Cheatham 
r.  United  States,  92  U.  S.  85,  23  L.  ed. 
561;  Public  Service  Ry.  Co.  v.  Harold, 
219  Fed.  301;  Christie-Street  Com.  Co. 
t:  United  States,  136  Fed.  326,  69  C.  C. 
A.  464;  Comrs.  of  Sinking  Fund  V. 
Buckner,  48  Fed.  533;  Stuart  v.  Barnes, 
43  Fed.  281;  Francis  v.  Slack,  4  Cliff. 
186,  16  Int.  Rev.  Rec.  134,  9  Fed.  Cas. 
No.  5,041. 

[a]  The  proviso  in  Rev.  St.,  §3226 
(Comp.  St.,  1913,  §5949),  that  "if  such 
decision  is  delayed  more  than  six 
months  from  the  date  of  such  appeal, 
then  the  said  suit  may  be  brought, 
without  first  having  a  decision  of  the 
commissioner,  at  any  time  within  the 
period  limited  in  the  next  section,"  is 
permission  only,  and  does  not  compel 
a  claimant  to  bring  suit  withiu  two 
years  and  six  months  after  taking  ap- 
l)eal  in  any  case,  but  that  he  may  at 
his  election  await  the  decision  of  the 
commissioners,  and,  if  adverse,  bring 
suit  within  two  vears  thereafter.  Merck 
V.  Treat,  174  Fed.  388,  98  C.  C.  A. 
606.  See  Public  Service  R.  Co.  v.  Her- 
old,  219  Fed.  301. 

87.  United  States  v.  Kaufman,  96 
U.  S.  567,  24  L.  ed.  792;  First  Nat. 
Bank  v.  United  States,  15  Ct.  CI.  225. 
Compare,  Nicholl  v.  United  States,  7 
Wall.   (U.  S.)  122,  19  L.  ed.  125. 

88.  Christie-Street  Com.  Co.  v. 
United  States,  136  Fed.  326,  69  C.  C. 
A.  464;  Com.  of  Sinking  Fund  v.  Buck- 
ner, 48  Fed.  533.  See  generally  the 
title  "United  States  Courts." 

89.  The  Collector  v.  Hubbard,  12 
Wall.  (U.  S.)  1,  13,  20  L.  ed.  272; 
Hubbard  v.  Kelley,  8  W.  Va.  46. 

90.  Under  the  provisions  of  the  stat- 
utes (Act,  Mar.  3,  1887,  c.  359,  24  St. 
at  L.  505  [U.  S.  Comp.  St.,  1901,  p. 
752],  as  amended  by  Act  Mar.  3,  1911, 
c.  231,  subc.  2,  §24,  par.  20,  and  subc. 
14,   §297,  par.   7,   36   St.   at   L.    §1087, 


1168  [U.  S.  Comp.  St.  Supp.  1911,  pp. 
138,  245]),  authorizing  suits  in  the 
district  court  against  the  United  States 
founded  on  any  law  of  congress,  a  suit 
to  recover  internal  revenue  taxes 
wrongfully  assessed  and  collected  may 
be  brought  directly  against  the  United 
States,  instead  of  against  the  collector 
of  internal  revenue.  Emery,  Bird 
Thayer  Realty  Co.  v.  United  States, 
198  Fed.  242,  following  Christie-Street 
Com.  Co.  r.  United  States,  136  Fed. 
326,  69  C.  C.  A.  464. 

[a]  A  claim  to  recover  back  in- 
ternal taxes  illegally  collected  may  be 
enforced  by  an  action  directly  against 
the  United  States  after  it  has  been 
presented  to  the  commissioner  of  inter- 
nal revenue,  whether  it  has  received 
his  approval  or  not.  Christie-Street 
Com.  Co.  V.  United  States,  136  Fed.  326, 
69  C.  C.  A.  464,  explaining  the  earlier 
decisions  of  the  supreme  court,  to  the 
effect  that  "actions  for  taxes  erro- 
neously collected  could  be  maintained 
against  the  United  States  only  when 
the  claims  for  them  had  been  allowed 
by  the  commissioner  (United  States  v. 
Kaufman,  96  U.  S.  567,  569,  24  L.  ed. 
792),  while,  in  eases  in  which  the 
commissioner  had  refused  or  neglected 
to  approve  the  claims,  the  only 
remedy  was  an  action  against  the  col- 
lector for  the  tortious  taking  of  the 
money.  United  States  v.  Savings  Bank, 
104  U.  S.  728,  734,  26  L.  ed.  908." 

91.  See  generally  the  titles  "Join- 
der of  Actions;"  "Parties." 

[a]  Where  an  internal  revenue  tax 
was  wrongfully  assessed  against  three 
eestuis  que  trust  under  a  will,  and  the 
trustees  jointly  paid  under  protest, 
such  trustees  and  beneficiaries  are  en- 
titled to  join  in  a  single  suit  against 
the  collector  of  internal  revenue  to  re- 
cover same.  Armour  v.  Roberts,  151 
Fed.  846. 

92.  A  manufacturer  who  purchased 
internal  revenue  stamps  from  time  to 
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Pleadings.  — The  plaintiff's  pleading  should  contain  a  statement  of 
the  facts  showing  his  right  to  recover  the  payment  made 

Findings  and  Conclusions.  -  In  a  suit  against  the  United  States,  writ- 
ing, findings,  and  conclusions  must  be  filed  ^*  ,    ^  ^  ^      +!,„+;„ 

Costs. -It  seems  to  be  contemplated  by  the  federal  statutes  that  n 
actions  against  government  officers  for  the  recovery  of  taxes  illegally 
collected,  costs  will  be  awarded  against  such  officers,  and  will  be  paid 
in  due  course  by  the  United  States.^^ 

E  Civil  Actions  Against  Eevenue  Officers.  —  Revenue  ofScers 
of  the  United  States  are  civilly  liable  for  their  trespasses  or  other 
torts  ^«  and  for  their  refusal  to  perform  a  ministerial  act.^^  It  is  the 
duty'  of  the  United  States,  however,  to  defend  one  of  its  internal 
revenue  officers  who  is  sued  for  doing  what  the  law  required  him 
to  do.»«  And  in  some  cases  the  United  States  protects  the  internal 
revenue   ofdcer  by  itself  assuming  the  responsibility   for  his   acts.^^ 


time  under  protest  for  use  of  articles 
manufactured  and  sold  by  him,  may 
maintain  different  a:ctions  against  suc- 
cessive internal  revenue  collectors  to 
recover  amount  paid  to  each,  and  even 
different  actions  against  the  same  col- 
lector when  this  is  necessary  to  pre- 
vent the  bar  by  the  statute  of  limita- 
tions, or  when  they  relate  to  different 
classes  of  articles  and  the  questions 
involved  may  be  different,  and  under 
such  circumstances  a  recovery  in  one 
of  such  suits  is  not  a  bar  to  the  prose- 
cution of  the  others  where  no  motion 
has  been  made  to  consolidate.  John- 
son V.  Herold,  161  Ted.  593. 

93.  A  statement  of  claim  in  a  suit 
against  a  collector  to  recover  internal 
revenue  taxes  assessed  and  collected 
from  plaintiff  as  a  broker  under  the 
War  Eevenue  Act  of  1898,  on  the 
ground  that  the  plaintiff  was  not  sub- 
ject to  such  taxes,  should  set  out  the 
transactions  on  account  of  which  they 
were  assessed.  Haight  &  Freese  Co.  v. 
McCoach,   135  Fed.   894. 

[a]  A  showing  that  an  appeal  has 
"been  made  to  the  commissioner  is  not 
necessary  to  the  maintenance  of  an 
action  to  recover  taxes  as  this  is  a 
matter  of  defense.  Hendy  v.  Soule,  1 
Deady  400,  11  Fed.  Cas.  ISTo.  6,359. 

94.  Under  the  statute  providing 
that  in  cases  of  the  prosecution  of 
claims  against  the  United  States,  it 
shall  be  the  duty  of  the  court  to  cause 
a  written  opinion  to  be  filed  in  the 
case  setting  forth  the  specific  findings 
by  the  court  of  the  facts  therein,  and 
the  conclusions  of  the  court  on  all  ques- 
tions of  law  involved  in  the  case,  and 
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to  render  judgment  thereon,  it  was 
held  that  where  the  trial  judge,  in  a 
suit  to  recover  a  tobacco  tax  rebate, 
filed  two  papers,  one  entitled  a  decree 
for  the  petitioner,  and  the  other  the 
opinion  of  the  court,  which  the  statute 
makes  in  effect  a  part  of  the  record, 
the  two  setting  out  sufficient  findings 
of  fact  to  sustain  the  court's  con- 
clusions, such  papers  were  sufficiently 
formal  to  constitute  a  compliance  with 
the  section.  United  States  V.  Hyams, 
146  Fed.  15,  76  C.  C.  A.  523. 

95.  De  Barv  v.  Carter,  102  Fed.  130, 
42  C.  C.  A.  209. 

96.  United  States  v.  Deaver,  14  Fed. 
595;  Coblens  v.  Abel,  1  Woodw.  293, 
5  Fed.  Cas.  No.  2,926. 

[a]  The  doctrine  that  the  United 
States  cannot  be  sued  does  not  extend 
to  the  protection  of  officers  or  agents 
of  the  United  States  when  sued  by 
private  persons  for  property  in  his 
possession  because  of  such  office  or 
agencv.  United  States  v.  Emery,  237 
U.  S.*  28,  35  Sup.  Ct.  499,  59  L.  ed. 
825;  United  States  v.  Lee,  106  U.  S. 
196,  1   Sup.   Ct.   240,  27  L.   ed.   171. 

97.  Amy  v.  Barkholder,  11  Wall. 
(U.  S.)  136,  20  L.  ed.  101. 

98.  9  Op.  Atty.-Gen.  52. 

99.  The  federal  statutes  provide  (1) 
that  in  suits  against  revenue  officers, 
whenever  a  recovery  shall  be  had  in 
such  suit,  and  the  court  shall  certify 
that  there  was  probable  cause  for  the 
act  done  by  the  collector  or  other  offi- 
cer, or  that  he  acted  under  the  direc- 
tions of  the  secretary  of  the  treasury, 
or  other  proper  officer  of  the  govern- 
ment, no  execution  shall  issue  against 
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The  federal  statutes  provide  that  when  any  civil  suit  or  criminal 
prosecution  is  commenced  in  a  state  court  for  an  act  done  by  an  officer 
under  the  revenue  laws  of  the  United  States,  the  same  may  be  removed 
into  the  United  States  district  court.^ 

F.  Mandamus.  —  The  authority  of  the  secretary  of  the  treasury 
to  make  regulations  relative  to  the  collection  of  internal  revenue  taxes 
is  largely  discretionary,  and  cannot  be  controlled  by  the  writ  of 
mandamus.^ 

IV.  VIOLATION  OF  INTERNAL  REVENUE  LAWS.  —  A.  Jur- 
isdiction OF  Courts.  — The  district  courts  are  given  jurisdiction  by 
the  provisions  of  the  judicial  code,  "of  all  cases  arising  under  any 
law  providing  for  internal  revenue.  "^  Internal  revenue  cases  may  be 
taken  by  appeal  or  writ  of  error  from  the  district  court  to  the  proper 
circuit  court  of  appeals,  and  the  decision  of  the  circuit  court  of  appeals 
is  final.* 

B.  Penalties  and  Forfeitures.  —  1.  Penalties.  —  Both  penalties 
and  forfeitures  are  prescribed  for  violations  of  the  revenue  laws.    Pro- 


the  collector  or  other  officer,  but  the 
amount  so  recovered  shall  upon  final 
judgment  be  provided  for  and  paid 
out  of  the  proper  appropriation  from 
the  treasury.  Act  of  March  3,  1863, 
12  St.  at  L.  741;  Act  of  July  28,  1866, 
14  St.  at  L.  329;  Eev.  St.,  §§970,  989 
(U.  S.  Comp.  St.,  1901,  pp.  702,  708). 
See  United  States  r.  Sherman,  98  U.  S. 
565,  25  L.  ed.  235;  Dunnegan  r.  United 
States,  17  Ct.  CI.  247;  New  York  Cent., 
etc.  E.  Co.  V.  United  States,  24  Ct. 
CI.  23.  (2)  But  in  a  case  where  the 
United  States  did  not  have  notice  of 
the  proceedings  prior  to  the  judgment 
it  is  not  bound  by  the  certificate. 
Dunnegan  v.  United  States,  17  Ct.  CI. 
247. 

[a]  When  an  internal  revenue  offi- 
cer makes  a  seizure  by  direction  of  the 
commissioner  or  internal  revenue  col- 
lector, who  acted  upon  information  re- 
ceived from  his  special  agent,  there  is 
probable  cause.  Agnew  v.  Havmes, 
141  Fed.  631,  72  C.  C.  A.  325.''  See 
also  United  States  r.  Abatoir  Place,  106 
U.  S.  160,  1  Sup.  Ct.  169,  27  L.  ed. 
128;  Averill  v.  Smith,  17  Wall.  (U.  S.) 
82,  21  L.  ed.  613;  Gelston  v.  Hovt,  3 
Wheat.  (U.  S.)  246,  4  L.  ed.  "381; 
Locke  r.  United  States,  7  Cranch  (U. 
S.)  339,  3  L.  ed.  364. 

[b]  An  internal  revenue  officer  is 
entitled  (1)  to  a  certificate  of  prob- 
able cause  whenever  he  acted  in  good 
faith,  with  reasonable  grounds  for  his 
action,  or  when  the  true  meaning  of 
the  law  governing  the  case  is  doubtful. 


Averill  v.  Smith,  17  Wall.  (U.  S.)  82, 
21  L.  ed.  613;  United  States  v.  The 
Reindeer,  27  Fed.  Cas.  No.  16,145.  (2) 
And  even  if  the  court  fail  to  make  a 
certificate  of  probable  cause  in  a  case 
of  this  kind,  the  defendant  may  set 
this  up  as  a  defense.  Harding  v. 
Woodcock,  137  U.  S.  43,  11  Sup.  Ct. 
6,  34  L.  ed.  580;  Agnew  V.  Haymes, 
141  Fed.  631,  72  C.  C.  A.  325. 

[c]  If  the  district  court  refuses  to 
grant  a  certificate  of  reasonable  cause 
in  a  suit  against  an  internal  revenue 
officer,  such  a  decision  is  not  subject 
to  review  by  any  higher  court.  United 
States  r.  Frerichs,  106  U.  S.  160,  27 
L.  ed.  128;  United  States  v.  Frerichs, 
16  Blatchf.  547,  25  Int.  Rev.  Rec.  319, 
25  Fed.  Cas.  No.  15,166;  Frerichs  v. 
Coster,  22  Fed.  637. 

1.  Circuit  court  before  adoption  of 
judicial  code. 

[a]  Under  this  statute  a  prosecution 
is  "commenced"  when  a  warrant  has 
been  issued  and  the  arrest  made  by  the 
state  officers,  and  it  is  no  objection 
to  the  removal  that  no  indictment  has 
yet  been  found  in  the  state  court,  or 
that  there  is  no  provision  in  the  fed- 
eral law  for  indictment  for  offenses 
against  the  state  law.  North  Carolina 
r.  Kirkpatrick,  42  Fed.  689. 

2.  Dunlap  r.  United  States,  173  U.  S. 
65,  19  Sup.  Ct.  319,  43  L.  ed.  616.  See 
generally  the  title  "Mandamus." 

3.  Judicial  Code,  §24,  clause  5. 

4.  Judicial  Code,  §128. 

As  to   jurisdiction   of  United   States 
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ceedings  for  the  former  are  in  personara,^  and  may  consist  of  a  civil 
action  for  debt.*^  But  an  action  of  debt  is  not  an  exclusive  remedy/ 
since  indictment^  or  information,^  may  be  resorted  to.     The  collection 


courts  genercally,  see  the  title  "United 
States  Courts." 

5.  United  States  V.  Walsh,  6  Int. 
Eev.  Eee.  212,  1  Abb.  66,  1  Deady  281, 
28  Fed.  Cas.  No.  16,635.  A  manufac- 
turer of  matches  who  disposes  of  the 
same  without  stamping  them  as  re- 
quired by  law  thereby  commits  a  fraud 
upon  the  United  States,  and  in  an  ac- 
tion by  the  latter  to  recover  a  penalty 
for  such  violation  held  that  the  defend- 
ant could  be  arrested  as  in  an  action 
for  a  debt  incurred  by  fraud. 

6.  Lees  v.  United  States,  150  U.  S. 
476,  14  Sup.  Ct.  163,  37  L.  ed.  1150; 
Chaffee  v.  United  States,  18  Wall.  (U. 
S.)   516,  21  L.  ed.  908. 

[a]  In  United  States  V.  Ebner,  4 
Biss.  117,  25  Fed.  Cas.  No.  15,020,  the 
court  says:  "Where  the  punishment 
provided  is  a  pecuniary  penalty  or  fine 
only,  and  where  the  act  fixes  the  exact 
amount  of  it,  the  action  of  debt  will 
lie  to  recover  it.  Where  the  punish- 
ment provided  is  a  fine  only,  and  the 
exact  amount  of  it  is  not  fixed  by  the 
act,  but  is  left  to  the  discretion  of  the 
court  trying  the  case,  as  where  the 
language  is  that  the  party  shall  be 
fined  in  any  sum  not  exceeding  a  cer- 
tain amount,  there  the  action  of  debt 
will  not  lie,  nor  can  any  other  civil 
action  be  the  appropriate  remedy,  but 
the  prosecution  must  be  by  indictment. 
In  all  cases  in  which  the  act  pro- 
vides that  imprisonment  either  may  or 
must  be  a  part  of  the  punishment; 
there  no  civil  action  will  lie,  and  the 
only  remedy  is  by  indictment."  See 
also  United  States"^  v.  Morin,  4  Biss.  93, 
26  Fed.  Cas.  No.  15,810;  United  States 
V.  Brown,  Deady  566,  24  Fed.  Cas.  No. 
14,662.  Conira, 'United  States  v.  Foster, 
2  Biss.  453,  19  Int.  Eev.  Eee.  5,  25 
Fed.  Cas.  No.  15,142. 

7.  United  States  v.  Moore,  11  Fed. 
248,   251. 

[a]  In  United  States  v.  Abbott,  9 
Int.  Eev.  Eee.  186,  24  Fed.  Cas.  No. 
14,146,  the  court  said  relative  to  the 
interpretation  of  this  same  provision 
of  the  statute:  "Evidently  the  phrase 
'  by  any  appropriate  form  of  proceeding ' 
was  intended  to  be  more  comprehensive 
than  the  phrase  'in  any  proper  form 
of  action,'  which  precedes  it,  and  it  is 
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difficult  to  see  what  other  procedure 
than  indictment  could  be  meant,  as  in- 
formations in  revenue  cases  are  exclu- 
sively recognizable  in  the  district 
courts  except  on  appeal  or  writ  of  er- 
ror." (The  case  involved  was  tried  in 
the  circuit  courts.) 

[b]  In  United  States  v.  Chapel,  25 
Fed.  Cas.  No.  14,781,  it  was  stated 
that:  "Where  the  remedy  is  not  pro- 
vided in  the  same  clause  that  gives  the 
penalty,  but  in  another  substantive 
clause,  the  prosecutor  may  elect  to  pro- 
ceed as  for  a  misdemeanor,  at  common 
law  or  by  civil  suit."  See  also  United 
States  f.  Mattingly,  6  Int.  Eev.  Eee. 
19,  26  Fed.  Cas.  No.  15,743;  United 
States  r.  Fenelon,  14  Int.  Eev.  Rec. 
182,  25  Fed.  Cas.  No.  15,085. 

8.  United  States  v.  Craft,  43  Fed. 
374,  citing  United  States  v.  Moore,  11 
Fed.  248;  United  States  V.  Bougher,  6 
McLean   277,   24   Fed.   Cas.   No.    14,627. 

As  to  indictment  or  information  in 
civil  cases  genernlly,  see  the  title 
"Indictment  and  Information;"  in  ac- 
tions for  penalties  or  forfeitures,  see 
the  title  "Penalties,  Forfeitures  and 
Fines." 

9.  Tn  United  States  v.  Maxwell,  3 
Dill.  275,  21  Int.  Eev.  Eee.  148,  14 
Am.  Law  Reg.  (N.  S.)  433,  2  Cent. 
L.  J.  314,  26  Fed.  Cas.  No.  15,750,  the 
circuit  court  upheld  (1)  a  prosecution 
for  a  violation  of  the  internal  revenue 
law  begun  by  information  saying:  "It 
has  been  several  times  expressly  ad- 
judged that  offenses  not  capital  or 
otherwise  infamous  may  be  prosecuted 
in  the  federal  courts  by  information," 
and  "It  is  well  known  that  the  in- 
ternal revenue  laws  have  created  a 
large  number  of  minor  offenses,  many 
of  them  involving  no  moral  turpitude, 
and  that  the  cost  of  proceeding  by  a 
grand  jury  and  the  delay  are  burden- 
some and  inconvenient  both  to  the 
government  and  the  defendant."  (2) 
But  in  United  States  v.  Joe,  15  Int. 
Eev.  Rec.  57,  26  Fed.  Cas.  No.  15,478, 
it  was  held  that  prosecution  by  crim- 
inal information  was  unauthorized  in 
such  cases.  (3)  The  case  of  United 
States  r.  Taylor,  11  Fed.  470,  was  be- 
gun by  information  in  the  district  court 
for    the    district    of    Kansas,    but    the 
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of  a  penalty  by  the  United  States  for  the  violation  of  the  internal 
revenue  law  does  not  prevent  proceedings  for  the  forfeiture  of  the 
property  involved  in  the  violation.^" 

2.  Forfeitures.  —  a.  Generalhj.  — The  authority  of  the  United 
States  to  procure  the  forfeiture  of  all  personal  property,  for  violation 
of  the  internal  revenue  tax  laws,  is  governed  by  statute." 

b.  Seizure  and  Search.  —  Judicial  proceedings  in  rem  to  enforce  a 
forfeiture  cannot  be  properly  instituted  until  the  property  inculpated 
is  previously  seized  by  the  executive  authority,  as  it  is  the  preliminary 
seizure  of  the  property  that  brings  the  same  within  the  reach  of  such 
legal  process.^-     Seizure  may  be  either  actual  or  constructive.^^     The 


question  of  the  legality  of  this  method 
of  procedure  was  not  raised  nor  passed 
upon  by  the  court. 

10.  In  United  States  v.  Seven  Bar- 
rels of  Whiskey,  131  Fed.  806,  it  was 
held  that  the  penalty  imposed  by  Rev. 
St.,  §3323,  as  amended  by  Act  Cong. 
July  16,  1892,  c.  196,  27  St.  at  L.  200 
(U.  S.  Comp.  St.,  1901,  p.  2167)  which 
declares  that  every  rectifier  or  whole- 
sale liquor  dealer  who  refuses  or  wil- 
fully ne'glects  to  comi^ly  with  the  re- 
quirements of  the  act  as  to  marking, 
branding,  and  stamping,  in  accordance 
with  the  rules  and  regulations  made  in 
pursuance  thereof,  the  packages  filled 
on  his  premises,  shall  be  fined  for  each 
offense  not  less  than  $200  nor  more 
than  $1000,  was  not  exclusive  and  did 
not  prevent  the  United  States  from  en- 
forcing a  forfeiture  of  the  goods  not 
properly  stamped  in  a  proceeding  in 
rem  against  them. 

11.  U.  S.  Eev.  St.,  §§3450,  3453 
(Comp.  St.,  1913,  §§6352,  6355). 

[a]  In  case  of  oleomargarine  tax, 
see  24  St.  at  L.  209,  U.  S.  Comp.  St. 
(1901),  p.  2234;  United  States  r.  One 
Bay  Horse  and  One  Buggy,  128  Fed. 
207. 

12.  Dobbins  v.  United  States,  96  U. 
S.  395,  24  L.  ed.  637;  Pike  r.  Wassell, 
94  U.  S.  711,  24  L.  ed.  307;  Miller  r. 
United  States,  11  Wall.  (U.  S.)  268,  20 
L.  ed.  135;  The  Brig  Anne,  9  Cranch 
(U.  S.)  289,  3  L.  ed.  734;  United  States 
V.  Ninetv-Two  Barrels  of  Rectified 
Spirits,  8  Blatchf.  480,  27  Fed.  Cas. 
No.  15,892;  The  Silver  Spring,  1  Spr. 
551,  22  Fed.  Cas.  No.  12,858. 

[a]  So  necessary  is  the  possession 
of  the  property  by  the  government  to 
a  proceeding  for  its  condemnation  that 
ai>.  abandonment  by  the  officer  who  has 
seized  the  property  nullifies  the  seizure 
and  puts  a  stop  to  proceedings  for  con- 


demnation. In  re  Ninety-Two  Barrels 
of  Spirits,  5  Ben.  323,  18  Fed.  Cas. 
No.  10,275. 

[bj  Where  goods  seized  by  a  col- 
lector for  violation  of  the  internal 
revenue  law,  under  Rev.  St.,  §3453 
(U.  S.  Comp.  St.,  1901,  p.  2278)  are 
attached  while  in  his  hands  by  the 
marshal,  on  process  issued  in  proceed- 
ings for  their  forfeiture,  and  a  bond 
for  their  release  is  thereafter  given  by 
the  claimant  under  §3459  (U.  S.  Comp. 
St.,  1901,  p.  2281),  the  proviso  to  said 
section  requiring  notice  of  the  pend- 
ency of  the  proceedings  in  court  to  be 
given  to  the  parties  executing  the  bond 
is  inapplicable,  such  notice  being  in- 
tended to  take  the  place  of  an  actual 
seizure  by  the  marshal  where  the  goods 
have  been  returned  to  the  claimant 
under  the  bond  before  such  seizure  has 
been  made,  and  unnecessary  where  the 
attachment  has  been  made  and  the  pro- 
ceeding in  rem  is  pending  when  the 
bond  is  given.  United  States  v.  59,650 
Cigars,   146  Fed.   130,  76   C.   C.   A.   556. 

[c]  Property  which  has  become 
liable  to  seizure  for  a  violation  of  the 
internal  revenue  law  may  be  seized  in 
whosoever 's  hands  it  may  be  found. 
Thacher's  Distilled  Spirits,  103  U.  S. 
679,  26  L.  ed.  535;  Henderson's  Dis- 
tilled Spirits,  14  Wall.  (U.  S.)  44,  20 
L.  ed.  815. 

As  to  seizure  generally  see  the  title 
"Search  and  Seizure." 

13.  Miller  v.  United  States,  11  Wall. 
268,  20  L.  ed.  135. 

[a]  The  marshal's  return  need  not 
describe  the  mode  of  seizure  of  the 
property;  it  is  sufficient  if  the  return 
to  the  -  warrant  states  that  he  has 
seized  the  property,  and  that  he  holds 
it  subject  to  the  farther  order  of  the 
court.  Miller  v'.  United  States,  11  Wall. 
(U.  S.)  268,  20  L.  ed.  135. 
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seizure  of  property  must  be  followed  by  judicial  proceedings  to  con- 
demn it."  Property  seized  for  alleged  violation  of  the  internal  revenue 
laws  cannot  be  replevied.^^ 

Search  Warrant.  —  In  aid  of  a  forfeiture  search,  warrants  may  issue, 
subject  to  the  limitations  of  the  constitution.^^  The  granting  or  re- 
fusing a  search  warrant  by  a  federal  judge  is  a  judicial  act."  It  is 
not  necessary  that  a  complaint  or  affidavit  should  accompany  the 
warrant.^® 

3.  Pleading  and  Practice.  —  a.  Form  of  Action.  —  The  proper 
method  in  which  to  begin  proceedings  for  the  forfeiture  of  property 
for  violation  of  the  internal  revenue  laws  is  by  a  libel  of  information 
filed  in  the  judicial  district  in  which  the  property  is  located.^^  Such 
an  action  is  an  action  in  rem,  and  the  proceedings  so  far  as  the  plead- 


[b]  Irregularity  in  the  seizure  of 
goods  will  be  cured  if  sufficient  cause 
is  alleged  in  the  information,  and  es- 
teblished  by  evidence.  United  States 
V.  Whiskey,  11  Int.  Kev.  Eec.  109,  28 
Fed.  Cas.  No.  16,671. 

[e]  In  United  States  v.  Five  Hun- 
dred and  Eight  Barrels  of  Distilled 
Spirits,  5  Blatchf.  405,  5  Int.  Eev.  Eec. 
190,  25  Fed.  Cas.  No.  15,113,  it  was 
held  that  the  adoption  by  the  govern- 
ment of  a  seizure  under  the  internal 
revenue  laws  cures  any  defect  in  the 
competency  to  seize  of  th"e  person  who 
made  the  seizure. 

[b]  In  Taylor  v.  United  States,  3 
How.  (U.  S.)  197,  11  L.  ed.  559,  it 
was  held  that  it  is  the  right  of  an 
officer  of  the  customs  to  seize  goods 
which  are  suspected  to  have  been  intro- 
duced into  the  country  in  violation  of 
the  revenue  laws,  not  only  in  his  own 
district,  but  also  in  any  other  internal 
revenue  district  and  that  it  is  wholly 
immaterial  who  makes  the  seizure,  or 
whether  it  was  irregularly  made  or  not, 
or  whether  the  cause  assigned  original- 
ly for  the  seizure  be  that  for  which 
the  condemnation  takes  place,  provided 
the  adjudication  is  for  a  sufficient 
cause. 

14.  When  a  collector  seizes  property 
it  is  his  duty  to  immediately  turn  the 
case  over  to  the  proper  law  officer  of 
the  government  in  order  that  legal  pro- 
ceedings may  be  commenced  without 
delay.  In  re  Fifteen  Emptv  Barrels, 
1   Ben.   125,   9  Fed.   Cas.   No.'  4,778. 

15.  Eev.  St.,  §934  (Comp.  St.,  1913, 
§1560);  Treat  v.  Staples,  Holmes  1,  24 
Fed.  Cas.  No.  14,162;  Briee  v.  Elliot, 
22  Int.  Eev.  Eec.  206,  4  Fed.  Cas.  No. 
1,854. 
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16.  Eev.  St.,  §3462  (Comp.  St.,  1913, 
§6364).  See  fourth  amendment,  and 
United  States  r.  Fears,  3  Woods  510, 
25  Fed.  Cas.  No.  15,080;  Kimball  v. 
Weld,  14  Int.  Eev.  Eec.  180,  14  Fed. 
Cas.  No.  7,776  (holding  the  Act  of 
March  2,  1867,  14  St.  at  L.  547,  pro- 
viding that  search  warrants  might  is- 
sue in  certain  cases  of  frauds  upon  the 
revenue,  to  be  constitutional). 

[a]  It  has  been  held  by  the  attor- 
ney-general (24  Op.  Atty.-Gen.  685), 
that  it  is  the  right  and  duty  of  United 
States  commissioners  to  issue  search 
warrants  in  internal  revenue  cases 
when  a  proper  application  is  made  to 
them  for  such  warrants.  Kercheval  V. 
Allen,  220  Fed.  262,  135  C.  C.  A.  1. 

As  to  matters  pertaining  to  search 
warrants  see  fully  the  title  "Search 
and  Seizure." 

17.  Stockwell  V.  United  States,  3 
Cliff.  284,  23  Fed.  Cas.  No.  13,466. 

18.  Stockwell  I".  United  States,  3 
Cliff.  284,  23  Fed.  Cas.  No.  13,466. 

19.  Coffev  r.  United  States,  116  U. 
S.  427,  6  Sup.  Ct.  432,  29  L.  ed.  681, 
rehearing  denied  in  117  U.  S.  233,  6 
Sup.  Ct.  717,  29  L.  ed.  890. 

[a]  In  What  Court. — Although,  in 
practice,  suits  in  rem  for  forfeitures 
for  violation  of  the  internal  revenue 
laws  are  more  frequently  brought  in 
the  district  courts,  yet  cases  are  to 
be  found  of  such  suits  originally 
brought  in  the  circuit  courts,  where 
jurisdiction  was  taken  and  was  not 
questioned.  Coffev  r.  United  States, 
116  U.  S.  427,  6  Sup.  Ct.  432,  29  L.  ed. 
681.  Such  suits  will  now  be  brought  in 
the  district  court,  the  circuit  court  be- 
ing abolished.  See  generally  the  title 
"United  States  Courts." 
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ings  are  concerned,  are  kindred  to  those  in  a  suit  in  admiralty.-"  Such 
actions  are  civil  actions  in  form,^^  but  in  their  nature  are  quasi  crim- 
inal.^^  As  a  proceeding  for  forfeiture  is  in  rem,  and  not  in  personam, 
in  case  of  conviction  it  is  the  property  which  is  found  guilty  and  not 
the  owner.  2^ 

b.  Pleading.  —  An  information  for  the  forfeiture  of  property  for 
violation  of  the  internal  revenue  laws  should  describe  both  the  nature 
of  the  offense  committed,^*  and  the  property  which  it  is  sought  to  for- 


20.  Coffey  v.  United  States,  116  U. 
S.  427,  6  Sup.  Ct.  432,  29  L.  ed.  681. 
See  also  the  title  "Admiralty." 

[a]  In  Union  Ins.  Co.  v.  United 
States,  6  Wall.  (U.  S.)  759,  18  L.  ed. 
879,  the  supreme  court  in  construing 
Act  of  Aug.  6,  1861,  authorizing  pro- 
ceedings in  the  circuit  court  for  con- 
demnation of  property  used  in  aid  of 
the  rebellion,  held  that  in  such  cases 
the  proceedings  must  be  in  general 
conformity  to  the  course  in  admiralty. 
See  also  The  Sarah,  8  Wheat.  391,  "^5 
L.  ed.  644;  Armstrong's  Foundry,  6 
Wall.  (U.  S.)  766,  18  L.  ed.  882;  Mor- 
ris's Cotton,  8  Wall.  (U.  S.)  507,  19 
L.  ed.  481. 

[b]  No  reply  or  replication  to  the 
answer  is  necessary  to  raise  an  issue 
of  fact  on  the  matters  averred  in  the 
answer;  all  new  matter  in  an  answer  is 

;onsidered  denied  by  the  libelant. 
Coffey  V.  United  States,  116  U.  S.  427, 
6  Sup.  Ct.  432,  29  L.  ed.  681.  The 
court  in  this  case  bases  its  decision 
on  this  point  upon  the  51st  rule  of  ad- 
miralty practice. 

[c]  Proceedings  on  an  information 
for  forfeitures  are  suits  in  rem,  and 
the  claimant  is  an  actor,  who  is  en- 
titled to  come  before  the  court  in  that 
character  only,  in  virtue  of  his  pro- 
prietary interest  in  the  rem.  United 
States 'r.  422  Casks  of  Wine,  1  Pet. 
(U.  S.)  547,  7  L.  ed.  257,  where  it  was 
held  that  it  was  necessary  for  the 
claimant  to  establish  his  right  to  that 
character  as  a  preliminary  to  his  ad- 
mission as  a  party  ad  litem,  capable  of 
sustaining  the  litigation.  He  is,  there- 
fore, in  the  regular  and  proper  course 
of  practice,  required  in  the  first  in- 
stance to  put  in  his  claim  upon  oath, 
averring  in  positive  terms  his  proprie- 
tary interest;  if  he  refuses  so  to  do 
it  is  a  sufficient  reason  for  a  rejection 
of  his  claim.  If  the  claim  is  made  by 
an  agent,  the  agent  must  make  oath 
to  his  belief  in  the  verity  of  the  claim. 

21.  Friedenstein  v.  United  States, 
125  U.  S.  224,  8  Sup.  Ct.  838,  31  L.  ed. 


736;  Origet  i:  United  States,  125  U.  S. 
240,  8  Sup.  Ct.  846,  31  L.  ed.  743; 
Lilienthal's  Tobacco  v.  United  States, 
97  U.  S.  237,  24  L.  ed.  901;  Dobbins 
Distillery  v.  United  States,  96  U.  S. 
395,  24  L.  ed.  637;  United  States  v. 
Three  Copper  Stills,  47  Fed.  495; 
United  States  v.  Three  Tons  of  Coal, 
6  Biss.  379,  28  Fed.  Cas.  No.  16,515. 
See  the  title  "Penalties,  Forfeitures 
and  Fines." 

22.  Boyd  v.  United  States,  116  U.  S. 
616,  6  Sup.  Ct.  524,  29  L.  ed.  746; 
Snyder  r.  United  States,  112  U.  S.  216, 
5  Sup.  Ct.  118,  28  L.  ed.  697;  Clifton 
V.  United  States,  4  How.  (U.  S.)  242, 
11  L.  ed.  957;  Three  Packages  of  Dis- 
tilled Spirits  V.  United  States,  129  Fed. 
329,  63  C.  C.  A.  263. 

23.  Agnew  v.  Havmes,  141  Fed.  631, 
72  C.  C.  A.  325;  United  States  v.  Seven 
Barrels  of  Distilled  Oil,  6  Blatchf.  174, 
27  Fed.  Cas.  No.  16,253;  United  States 
r.  Belding,  12  Int.  Eev.  Rec.  39,  24 
Fed.  Cas.  No.  14,562  ("Indeed,  if  in 
such  proceedings  the  owner  of  the  rem 
does  not  see  fit  to  appear  and  claim, 
he  will  not  be  before  the  court  at  all 
to  be  charged  by  any  judgment"). 

[a]  "It  is  the  distillery  and  other 
property  proceeded  against  that  are 
treated  as  the  offenders.  The  claim- 
ants, strictly  speaking,  are  not  parties 
to  the  proceedings.  They  are  here  of 
their  own  motion  and  not  on  the  process 
of  the  court.  The  judgment  must  be 
for  or  against  the  property  libeled,  not 
for  or  against  the  claimants.  A  for- 
feiture of  the  property  does  not  con- 
vict the  claimants.  This  proceeding  is 
entirely  independent  of  any  criminal 
proceedings  which  have  been  com- 
menced, or  which  may  hereafter  be 
commenced  against  them."  United 
States  V.  Distillery  No.  28,  6  Biss.  483, 
21  Int.  Rev.  Rec.  366,  25  Fed.  Cas. 
No.   14,966. 

24.  United  States  i\  Bardenheier, 
49  Fed.  846;  United  States  V.  Three 
Hundred  and  Ninety-six  Barrels  of  Dis- 
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feit^s  with  reasonable  certainty.  While  such  an  information  need  not 
generally  comply  with  the  technical  requirements  applied  m  the  case 
of  an  indictment,  it  must  be  definite  enough  to  clearly  apprise  the 
owner  of  the  property  of  the  nature  of  the  charge.  An  information 
should  at  least  be  as  clear  and  certain  as  a  common  law  declaration. 
An  information  will  generally  be  upheld  which  follows  the  language 
of  the  statute  creating  and  defining  the  offense."  If  an  information 
is  too  vague,  the  claimant  is  entitled,  upon  motion,  to  an  order  upon 
the  district  attorney  for  a  bill  of  particulars.^^  A  liberal  rule  pre- 
vails as  to  the  right  of  the  United  States  district  attorneys  to  amend 


tilled  Spirits,  3  Int.  Eev.  Eec.  123,  28 
Fed.   Cas.  No.  16,503. 

[a]  It  is  not  necessary  in  an  in- 
formation under  Eev.  St.,  §3257,  to  set 
forth  the  particular  means  by  which 
the  claimant  defrauded  or  attempted 
to  defraud  the  United  States  of  the 
tax.  Coffey  v.  United  States,  116  U.  S. 
427,  6  Sup.  Ct.  432,  29  L.  ed.  681; 
United  States  v.  Sixteen  Hogsheads  of 
Tobacco,  2  Bond  137,  27  Fed.  Cas.  No. 
16,302.  It  is  not  necessary  to  set  out 
in  an  information  the  fact  from  which 
a  fraudulent  intent  alleged  in  the  in- 
dictment is  inferred. 

[b]  An  information  charging  that 
the  defendant  "did  unlawfully  change 
and  alter"  the  marks  and  stamps  in 
question,  sufficiently  shows  that  the 
act  was  done  intentionally.  United 
States  V.  Bardenheier,  49  Fed.  846. 

25.  United  States  v.  Three  Hundred 
and  Ninetv-Six  Barrels  of  Distilled 
Spirits,  3  Int.  Eev.  Eec.  123,  28  Fed. 
Cas.  No.  16,503. 

[a]  An  information  is  not  defective 
because  it  fails  to  specify  the  par- 
ticular spirits  covered  by  the  tax  of 
which  the  United  States  was  defrauded. 
Coffev  V.  United  States,  116  U.  S.  427, 
6  Sup.   Ct.  432,  29  L.  ed.  681. 

26.  United  States  v.  One  Distillery, 
4  Biss.  26,  27  Fed.  Cas.  No.  15,929. 

[a]  Eev.  St.,  §3287  (Comp.  St.,  1913, 
§6028),  requires  each  warehouse;  stamp 
to  bear  the  date  of  the  receipt  of  the 
package  into  the  warehouse;  if  the 
dates  have  been  removed  through  ac- 
cidental causes,  their  absence  is  no 
ground  of  forfeiture,  but  as  the  stat- 
ute does  not  in  terms  contain  any  ex- 
ceptions, this  fact  need  not  be  neg- 
atived in  the  information,  it  being  a 
matter  of  defense  to  be  set  up  by  the 
claimant.     United  States  ex  rel.  U.  S. 
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Attv.  V.  9  Casks  and  Packages  of  Dis- 
tilled Spirits,  51  Fed.  191. 

27.  Coffey  v.  United  States,  116  U. 
S.  427,  *^  Sup.  Ct.  432,  29  L.  ed.  681; 
United  States  v.  Manufacturing  Ap- 
paratus, etc.,  141  Fed.  475  (an  infor- 
mation for  the  forfeiture  of  an  oleo- 
margarine plant  under  Act  Aug.  2, 
1886,  c.  840,  §17,  24  St.  at  L.  212, 
U.  S.  Comp.  St.,  1901,  p.  2235,  is  suffi- 
cient which  charges  in  the  language  of 
the  statute  that  the  claimant  was  en- 
gaged in  the  business  of  manufactur- 
ing oleomargarine,  and  defrauded  and 
attempted  to  defraud  the  United  States 
of  the  tax  on  the  oleomargarine  pro- 
duced by  it,  or  a  part  thereof) ;  United 
States  r.  Sixteen  Hogsheads  of  To- 
bacco, 3  Dill.  285,  2i  Int.  Eev.  Eec. 
391,  27  Fed.  Cas.  No.  16,255  (affirming 
24  Fed.  Cas.  No.  14,424,  21  Int.  Eev. 
Eee.  3116).  But  in  United  States  i\ 
Three  Hundred  and  Ninety-Six  Barrels 
of  Distilled  Spirits,  3  Int.  Eev.  Eec. 
123,  28  Fed.  Cas.  No.  16,503,  it  was 
held  that  a  general  averment  that  the 
statute  has  been  violated  is  not  suffi- 
cient. 

28.  United  States  v.  Two  Hundred 
Bushels  of  Corn,  9  Ben.  186,  28  Fed. 
Cas.  No.  16,586. 

[a]  In  a  proceeding  for  the  for- 
feiture of  distilled  spirits  on  the 
ground  of  a  fraudulent  violation  of 
the  internal  revenue  laws,  the  govern- 
ment will  not  be  required,  on  motion 
of  an  intervening  claimant,  to  furnish 
such  claimant  before  trial  with  the  re- 
port of  the  gauger  showing  the  meas- 
urements of  the  packages  containing 
such  spirits,  such  report  being  on  file 
in  the  proper  district  and  the  claimant 
being  entitled  on  application  there  to 
an  inspection,  or  to  a  certified  copy  of 
the  same.  United  States  r.  164  8/100 
Proof  Gallons  Distilled  Spirits,  81  Fed. 
614,  82  Fed.  204. 
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informations  for  forfeitures.^^    Informations,  however,  must  always  be 
construed  most  favorably  for  the  defendant. ^*^ 

c.  Jury  Trial.  —  The  claimant  of  property  seized  on  land  is  entitled 
to  a  trial  by  jury  if  he  appears  and  files  an  answer  denying  the  facta 
set  forth  in  the  information.^^ 

d.  Verdict.  —  The  verdict  is  governed  by  general  rules  elsewhere 
discussed.^2 

e.  Sulj sequent  Proceedings  in  general  follow  the  procedure  dis- 
cussed in  other  parts  of  this  work.^^ 

f .  Costs.  —  In  proceedings  brought  by  the  United  States  for  viola- 
tions of  internal  revenue  laws,  the  defendants,  including  claimants, 
are  liable  for  costs.^* 


29.  The  practice  is  sufficiently  lib- 
eral to  allow  new  counts  or  articles 
to  be  introduced  by  way  of  amendment, 
although  they  contain  substantially  new 
causes  of  action.  A  new  res  cannot 
be  covered  by  way  of  amendment,  but 
when  a  res  is  before  the  court  for  an 
alleged  forfeiture,  the  court  will  per- 
mit, by  way  of  amendment,  any  new 
cause  of  forfeiture  consistent  with  the 
original  nature  of  the  suit  to  be  intro- 
duced by  amendment.  United  States 
V.  Three  Hundred  and  Ninety-Six  Bar- 
rels of  Distilled  Spirits,  3  Int.  Rev. 
Rec.  123,  28  Fed.  Cas.  No.  16,503.  See 
also  United  States  v.  Rectifying  Es- 
tablishment, 11  Int.  Rev.  Rec.  46,  27 
Fed.  Cas.  No.  16,131;  United  States  v. 
Sixteen  Hogsheads  of  Tobacco,  2  Bond 
137,  27  Fed.  Cas.  No.  16,302;  United 
States  V.  Whiskev,  11  Int.  Rev.  Rec. 
109,  28  Fed.  Cas. "No.  16,671. 

30.  United  States  ex  rel.  U.  S.  Atty. 
V.  Nine  Casks  and  Packages  of  Distilled 
Spirits,  ,51  Fed.  191. 

31.  The  Sarah,  8  Wheat.  (U.  S.) 
391,  5  L.  ed.  644;  Armstrong's  Foundry, 
6  Wall.  (U.  S.)  766,  18  L.  ed.  882; 
Confiscation  Cases,  7  Wall.  (U.  S.)  4.54, 
19  L.  ed.  196;  Garnhart  &  Co.  r.  United 
States,  16  Wall.  (U.  S.)  162,  21  L.  ed. 
275. 

[a]  But  a  trial  by  jury  in  such 
eases  is  not  necessary  when  there  are 
no  issues  of  fact  to  be  determined. 
Miller  v.  United  States,  11  Wall.  (U. 
S.)  268,  20  L.  ed.  135,  distinguishing 
Union  Ins.  Co.  v.  United  States,  6  Wall. 
(U.  S.)  759,  18  L.  ed.  879;  Armstrong's 
Foundry,  6  Wall.  (U.  S.)  766,  18  L. 
ed.  882. 

As  to  right  to  jury  trial  generally, 
see  the  title  "Juries  and  Jurors." 

32.  See  generally  the  title  "Ver- 
dict." 


[a]  A  general  verdict  upon  an  in- 
formation under  the  revenue  laws  for 
forfeiture  of  goods  only,  will  be  upheld 
if  one  of  several  counts  is  good.  Coffey 
V.  United  States,  116  U.  S.  427,  6  Sup. 
Ct.  432,  29  L.  ed.  681 ;  Snyder  v.  United 
States,  112  U.  S.  216,  5  Sup.  Ct.  118, 
28  L.  ed.  697. 

[b]  A  verdict  which  speaks  of 
"evaluating"  instead  of  "valuing"  is 
not,  therefore,  insufficient  to  support  a 
judgment.  Snyder  v.  United  States, 
112  U.  S.  216,  5  Sup.  Ct.  118,  28  L.  ed. 
697. 

33.  See  generally  the  titles  "Judg- 
ments;" "Judgments  and  Decrees,  En- 
forcement of;"  "Penalties,  Forfeitures 
and  Fines;"    "Proceedings  in  Bern;" 

and    the    titles    dealing    with    appellate 
and  other  review. 

[a]  A  district  court  has  no  power 
to  re-open  a  judgment  of  forfeiture 
after  the  term  at  which  it  was  entered, 
])ut  when  a  judgment  is  entered  by 
mistake  of  court  the  mistake  may  be 
corrected  after  almost  any  lapse  of 
time,  if  the  rights  of  third  persons  have 
not  intervened.  United  States  v. 
Twenty  Packages  of  Distilled  Spirits, 
24  Rev.   Roc.   54,    28   Fed.   Cas.    16,569. 

fb]  New  Trial. — The  court  will  not 
grant  a  new  trial  in  a  proceeding  on 
an  information  for  forfeiture  when  the 
verdict  is  for  the  defendant.  United 
States  V.  One  Hundred  and  Seventeen 
Packages  of  Plug  Tobacco,  10  Bev. 
343,  27  Fed.  Cas.  No.  15,936. 

[c]  Errors  in  proceedings  not  mere- 
ly formal  must  be  corrected  by  pro- 
ceedings in  the  appellate  tribunal. 
United  States  r.  One  Hundred  and  Six- 
tv-Three  Barrels  of  Whiskey,  5  West. 
Jur.   150,   27  Fed.   Cas.  No.   15,937. 

34.  United   States  v.   Seven   Barrels 
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C.  Criminal  Proceedings.  —  Where  the  statute  which  creates  an 
offense  against  the  internal  revenue  laws  prescribes  the  particular 
mode  of  proceeding  or  form  of  action  for  a  violation  thereof,  that 
mode  of  proceeding  must  he  followed  ;2^  but  where  no  mode  of  pro- 
ceeding or  form  of  action  is  mentioned,  the  proceeding  must  be  m  the 
name  of  the  United  States,  in  any  proper  form  of  action,  or  by  any 
appropriate  form  of  proceeding.^^ 

Indictment  and  Information.37  —The  same  general  rules  apply  in  the 
determination  of  the  degree  of  precision  and  certainty  required  in  in- 
dictments for  violations  of  the  internal  revenue  laws  as  in  indictments 
for  other  crimes.^®  An  indictment  may  be  so  expressed  as  to  be  good 
on  demurrer  which  still  does  not  give  the  defendant  all  the  informa- 
tion which  he  should  in  fairness  have,  in  order  to  be  able  to  properly 
prepare  for  trial  ;2°  and  in  such  a  case  the  omission  may  be  supplied 
under  the  federal  practice  by  a  bill  of  particalars.*'' 


Distilled  Oil,  6  Blatchf.  174,  27  Fed. 
Cas.  No.  16,253. 

See  generally  the  titles  "Costs;" 
"Penalties,  Forfeitures  and  Fines." 

[aj  Costs  consist  of  expenditures 
made  by  government  during  proceed- 
ings in  case.  Sanborn  r.  United  States, 
135  U.  S.  271,  10  Sup.  Ct.  812,  34  L. 
ed.  112;  United  States  v.  Cigars,  2  Fed. 
494;  United  States  v.  Three  Hundred 
Barrels  of  Alcohol,  1  Ben.  72,  8  Int. 
Eev.  Eec.  105,  28  Fed.  Cas.  No.  16,509, 
cited  in  In  re  Lowenstein,  3  Ben.  422, 
15  Fed.  Cas.  No.  8,572;  United  States 
V.  Wolters,  51  Fed.  896. 

35.  United  States  v.  Moore,  11  Fed. 
248. 

36.  United  States  v.  Moore,  11  Fed. 
248. 

37.  See  generally  the  title  "Indict- 
ment and  Information." 

38.  See  the  following:  John  Gund 
Brewing  Co.  v.  United  States,  204  Fed. 
17,  122  C.  C.  A.  331;  Terry  v.  United 
States,  120  Fed.  483,  56  C.  C.  A.  633; 
United  States  v.  Don  Kee,  192  Fed. 
733;  United  States  v.  Lamson,  173 
Fed.  673;  United  States  v.  Lockwood, 
164  Fed.  772;  Williams  v.  United 
States,  158  Fed.  30,  88  C.  C.  A.  296; 
United  States  v.  Three  Packages  of 
Distilled   Spirits,   152  Fed.   580. 

[a]  An  indictment  charging  a  re- 
tail dealer  with  failing  to  pack  oleo- 
margarine sold  by  him  as  required  by 
law,  must  describe  the  package  used 
with  reasonable  certainty  so  as  to  ad- 
vise the  defendant  of  the  particular  of- 
fense charged,  and  a  general  averment 
that  "the  said  oleomargarine  was  not 
then    and    there    packed    in    new,   suit- 

Vol.  XIV 


able  wooden  or  paper  packages  having 
marked  or  branded  thereon  the  name 
and  address  of  him,  .  .  .  the  words 
'pound'  and  'oleomargarine'  and  the 
quantity  of  oleomargarine  so  sold  as 
aforesaid,"  but  which  fails  to  specify 
in  which  respects  the  package  used  was 
unlawful,  is  insufficient,  as  being  too 
indefinite  and  uncertain.  United  States 
V.  Lockwood,  164  Fed.  772. 

[b]  In  United  States  v.  Edwards, 
17  Int.  Rev.  Eec.  126,  25  Fed.  Cas. 
No.  15,025,  an  indictment  for  selling 
cigars  "not  properly  boxed  and 
stamped  as  required  by  law"  was  held 
sufficient.  The  court  said:  "There  is 
an  argumentative  allegation  that  it  was 
such  a  sale  as  could  not  properly  be 
made  without  a  stamp  being  affixed  to 
the  box.  This  argumentative  allega- 
tion is  found  in  the  words  'as  required 
by  law'  which  though  bad  as  pleading 
may  be  held  sufficient  as  notice,  and 
would  require  the  government  to  prove 
affirmatively  that  the  sale  was  made 
under  such  circumstances  as  to  bring 
it  within  the  prohibition." 

39.  United  States  v.  Thompson,  189 
Fed.   838. 

40.  United  States  v.  Thompson,  189 
Fed.  838.  See  also  United  States  v. 
Adams  Express  Co.,  119  Fed.  240; 
United  States  v.  Bayard,  16  Fed.  376; 
United  States  r.  Scliimer,  5  Biss.  195, 
27  Fed.  Cas.  No.  16,229,  and  the  title 
"Bills  of  Particulars." 

[a]  A  bill  of  particulars  cannot 
cure  the  omission  of  a  material  aver- 
ment from  an  indictment;  but  when, 
as  in  this  case,  the  indictment  shows 
that  the  description  of  the  stamps  re- 
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Use  of  Statutory  Language.  —  The  general  rule  obtains  that  where  the 
statute  sufficiently  describes  the  offense  it  is  sufficient  to  charge  the 
same  in  the  language  of  the  statute,*^  or  language  substantially  equiv- 
alent thereto.*^    An  indictment,  however,  even  although  it  follows  the 


moved  is  all  that  was  witMn  the  power 
of  the  grand  jury  to  give,  and  such 
description  is  sufficient  to  show  that 
an  offense  has  been  committed,  and 
when  it  appears  of  record  that  further 
and  full  particulars  were  afterwards 
given  under  the  order  of  the  court,  a 
bill  of  particulars  so  obtained  is  an  an- 
swer to  the  suggestion  that  the  ac- 
cused will  not  be  able  to  identify  by 
evidence  the  stamps  to  which,  the  in- 
dictment refers  and  plead  an  acquittal 
or  conviction  on  such  indictment  bar 
of  a  subsequent  charge  for  the  same  of- 
fense. United  States  v.  Bayard,  16 
Fed.  376. 

41.  See  the  following:  Pounds  v. 
United  States,  171  U.  S.  35,  18  Sup. 
Ct.  729,  43  L.  ed.  62;  Ledbetter  v. 
United  States,  170  U.  S.  606,  18  Sup. 
Ct.  774,  42  L.  ed.  1162;  Eosenfeld  v. 
United  States,  202  Fed.  469,  120  C.  C. 
A.  599;  United  States  v.  Orr,  223  Fed. 
222;  United  States  v.  Gaston,  28  Fed. 
48;  United  States  v.  Strickland,  25  Fed. 
469;  United  States  v.  Moore,  11  Fed. 
248;  United  States  v.  Anthony,  14 
Blatehf.  92,  24  Fed.  Cas.  No.  14,460. 
See  United  States  v.  Ballard,  13  Int. 
Eev.  Eee.  195,  24  Fed.  Cas.  No.  14,506, 
and  generally  the  title  "Indictment 
and  Information." 

[a]  An  indictment  charging  the 
making  of  false  entries  by  distillers 
stating  that  the  book  in  which  the 
entries  were  made  was  a  book  required 
to  be  kept  by  them  as  such  distillers 
under  the  provisions  of  §3303,  Eev.  St. 
U.  S.,  to-wit,  form  13,  sufficiently  de- 
scribes the  book.  Wood  r.  United 
States,  204  Fed.   55,  122  C.  C.   A.   369. 

[b]  An  indictment  charging  an  of- 
fense under  the  oleomargarine  act  must 
charge  directly,  substantially  in  the 
language  of  the  statute,  that  the  de- 
fendant is  engaged  in  the  business  of 
manufacturing  oleomargarine.  United 
States  V.  Orr,  223  Fed.  222;  Morris 
V.  United  States,  161  Fed.  672,  88  C. 
C.  A.  532,  rehearing,  168  Fed.  682,  94 
C.  C.  A.  168,  petition  for  writ  of  cer- 
tiorari denied  in  214  U.  S.  527,  29  Sup. 
Ct.  704,  53  L.  ed.  1068. 

[c]  As  to  requisites  of  indictment 
for  removing   stamps   from  casks   con- 


taining   distilled    spirits,     see     United 
States  v.  Bayard,  16  Fed.   376. 

42.  United  States  v.  Nunnemacher, 
7  Biss.  129,  27  Fed.  Cas.  No.  15,903; 
United  States  v.  Howard  (two  cases), 
13  Int.  Eev.  Eec.  118,  26  Fed.  Cas. 
No.  15,402,  1  Sawy.  507. 

[a]  "The  words  of  a  statute  need 
not  be  followed  in  describing  an  of- 
fense, but  it  is  sufficient  if  an  indict- 
ment contains  terms  or  expressions  of 
substantially  equivalent  import.  .  .  . 
In  this  view  of  the  matter,  I  think 
the  language  of  the  indictment,  al- 
though unskillful  is  sufficient.  An  al- 
legation that  the  defendant  'carried  on 
the  business  and  occupation  of  keep- 
ing and  running  a  billiard  table '  in  a 
particular  building  is  equivalent  to  an 
allegation  that  he  carried  on  the  busi- 
ness, etc.,  of  keeping  a  billiard  room, 
and  that  he  was,  for  the  time  being, 
the  proprietor  thereof."  United  States 
V.  Howard  (two  cases),  26  Fed.  Cas. 
No.  15,402,  1  Sawy.  507,  13  Int.  Eev. 
Eec.  118. 

[b]  In  John  Gund  Brew.  Co.  v. 
United  States,  204  Fed.  17,  122  C.  C. 
A.  331,  the  demurrer  to  the  indictment 
charging  the  defendant  with  engaging 
in  the  business  of  a  wholesale  dealer 
in  malt  liquors  without  having  paid 
the  tax  required  by  law,  was  based 
upon  the  fact  that  the  indictment  left 
out  the  word  "special"  before  the 
word  "tax,"  as  §3242,  Eev.  St.  makes 
it  an  offense  to  engage  in  that  business 
"without  having  paid  the  special  tax 
as  required  by  law."  The  court  said: 
"While  no  doubt  it  is  the  better  prac- 
tice in  drawing  indictments  for  statu- 
tory offenses  for  the  pleader  to  follow 
the  language  of  the  statute  literally, 
or  as  closely  as  possible,  still,  if  the 
omission  of  a  word  can  in  no  manner 
be  prejudicial  to  the  defendant  by  fail- 
ing to  inform  him  of  the  crime  he  is 
charged  with  so  as  to  enable  him  to 
prepare  a  proper  defense,  or  prevent 
him  in  case  of  a  later  indictment  for 
the  same  offense  to  plead  former 
jeopardy,  and  in  view  of  the  fact  that 
this  is  the  only  tax  which  under  the 
laws    of    the    United     States     such     a 
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language  of  the  statute  is  defective  if  it  does  not  apprise  the  defendant 
with  reasonable  certainty  of  the  nature  of  the  accusation  against  him." 

When  the  offense  can  he  committed  hy  a  certain  class  of  persons  only, 
the  indictment  must  show  that  the  accused  belongs  to  such  a  class.** 

Other  Particulars.  —  The  time  of  the  commission  of  the  offense  should 
be  stated,*^  as  well  as  the  place  of  its  commission.**^  But  it  is  not  neces- 
sary in  an  indictment  for  violation  of  the  internal  revenue  laws  to  set 

dealer  is  required  to  pay,  the  omission  i  States  v.  Mann,  95  U.  S.  580,  24  L.  ed. 
is   not   prejudicial."  I  531. 

43.     See  the  following:  United  States 


V.  Simmons,  96  U.  S.  360,  24  L.  ed 
819;  United  States  r.  Cook,  17  Wall 
(U.  S.)  168,  21  L.  ed.  5.38;  The  Mary 
Ann,  8  Wheat.  (U.  S.)  380,  5  L.  ed. 
641;  The  Hoppet  f.  United  States,  7 
Cranch  (U.  S.)  389,  3  L.  ed.  380; 
Terry  v.  United  States,  120  Fed.  483, 
56  C.  C.  4-  633;  United  States  v.  Ford, 
34  Fed.  26;  United  States  v.  Reed,  1 
Low.  232,  27  Fed.  Cas.  No.  16,136; 
United  States  v.  Staton,  2  Flip.  319, 
25  Int.  Eev.  Eec.  10,  27  Fed.  Cas.  No. 
16,382. 

[a]  "Where  the  offense  is  purely 
statutory,  having  no  relation  to  the 
common"  law,  it  is  'As  a  general  rule, 
sufficient  in  the  indictment  to  charge 
the  defendant  with  acts  coming  fully 
within  the  statutory  description  in  the 
substantial  words  of  the  statutes  with- 
out any  further  expansion  in  the  mat- 
ter.' i  Bishop,  Crim.  Proc,  §611,  and 
authorities  there  cited.  But  to  this 
general  rule  there  is  the  qualification, 
fundamental  in  the  law  of  criminal  pro- 
cedure, that  the  accused  must  be  ap- 
prised by  the  indictment,  with  reason- 
able certainty,  of  the  nature  of  the 
accusation  against  him,  to  the  end  that 
he  may  prepare  his  defense,  and  plead 
the  judgment  as  a  bar  to  any  subse- 
quent prosecution  for  the  same  offense. 
An  indictment  not  so  framed  is  de- 
fective, although  it  may  follow  the 
language  of  the  statute."  United 
States  v.  Simmons,  96  U.  S.  360,  24 
L.  ed.  819. 

[b]  "Informations  for  offenses  or 
penalties  created  and  defined  by  stat- 
ute, like  indictments,  must  follow  the 
words  of  the  statute;  and  where  there 
is  no  substantial  departure  from  that 
requirement,  the  information,  like  the 
indictment,  is  in  general  sufficient,  ex- 
cept in  cases  where  the  statute  is 
elliptical,  or  where  by  necessary  imyjli- 
cation  other  constituents  are  com- 
ponent parts  of  the  offense."     United 
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[c]  An  indictment  charging  in  the 
exact  words  of  the  statute  that  the 
defendant  "did  forcibly  attempt  to 
rescue"  property  seized  by  a  revenue 
collector,  does  not  state  with  sufficient 
certaint/  what  acts  were  done  by  de- 
fendant that  constituted  the  attempt 
charged.  United  States  v.  Ford,  34 
Fed.  26. 

44.  United  States  v.  Woods,  224 
Fed.  278,  unlawfully  possessing  opium. 

See  generally  the  title  "Indictment 
and  Information." 

45.  See  United  States  r.  Don  Kee, 
192  Fed.  733,  and  generally  the  title 
"Indictment  and  Information." 

[a]  In  Ledbetter  r.  United  States, 
170  U.  S.  606,  18  Sup.  Ct.  774,  42  L. 
ed.  1162,  the  indictment  for  the  carry- 
ing on  of  a  business  of  retail  liquor 
dealer,  without  the  payment  of  a  spe- 
cial   tax,    charged    the    crime    to    have 

been  committed  "on  the  day 

of  April,  A.  D.  1896."  It  was  held 
on  a  motion  in  arrest  of  judgment  that 
the  omission  to  state  the  particular  day 
was  not  fatal,  particularly  in  view  of 
the  fact  that  the  crime  is  in  the  na- 
ture of  a  continuing  offense.  See  also 
United  States  v.  Blaisdell,  3  Ben.  132, 
9  Int.  Rev.  Eec.  82,  24  Fed.  Cas.  No. 
14,608. 

[b]  If  an  impossible  time  or  a  time 
barred  by  the  statute  of  limitations  is 
averred,  the  indictment  is  defective. 
United  States  r.  Fox,  1  Low.  199,  25 
Fed.  Cas.  No.  15,156. 

46.  See  United  States  v.  Don  Kee, 
192  Fed.  733,  and  generally  the  title 
"Indictment  and  Information." 

[a]  An  indictment  for  refilling  an 
opium  tin  bearing  an  uneffaceJ  revenue 
stamp  was  insufficient  where  it  failed 
to  show  when  and  where  the  tin  was 
refilled,  though  it  was  alleged  that  at 
a  specified  time  and  place  accused  had 
possession  of  the  tin,  it  being  gram- 
matically impossible  to  connect  such 
possession  and  refilling  as  to  time  and 
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out  the  exact  means  employed  to  commit  the  crime,^''  nor  the  par- 
ticiih^rs  of  any  fraudulent  act.^^  An  indictment  for  obstructing  an 
internal  revenue  officer  in  the  discharge  of  his  duties  must  set  out  the 
authority  of  the  officer.*^ 

Exceptions  or  provisos  should  be  negatived  in  the  indictment  when- 
ever the  general  rules,  elsewhere  treated,  reciuire  it.®° 

Joinder  of  Defendants.  —  The  rules  as  to  joinder  of  defendants  in 
criminal  cases  generally  apply  to  prosecutions    of    this    character.^^ 

Joinder  of  Counts. —  The  general  statutes  governing  joinder  of  counts 
in  an  indictment^-  apply  to  prosecutions  for  violations  of  the  internal 
revenue  laws.^^ 


place.  United  States  v.  Don  Kee,  192 
,  Fed.  733. 

47.  United  States  v.  Simmons,  96  U. 
S.  360,  24  L.  ed.  819;  May  v.  United 
States,  199  Fed.  42,  117  C.  C.  A.  420; 
Enders  v.  United  States,  187  Fed.  754, 
109  C.  C.  A.  502;  United  States  r.  Fox, 
3  Dill.  532,  25  Fed.  Cas.  No.  16,594; 
United  States  v.  Ballard,  13  Int.  Eev. 
Eee.  195,  24  Fed.  Cas.  No.   14,506. 

[a]  In  United  States  t?.  Simmons, 
96  U.  S.  360,  24  L.  ed.  819,  an  indict- 
ment founded  on  Eev.  St.,  §3281,  al- 
leged that  the  defendant  ' '  did  kncs^r- 
ingly  and  unlawfully  engage  in  and 
carry  on  the  business  of  a  distiller 
within  the  intent  and  meaning  of  the 
internal  revenue  laws  of  the  United 
States  with  the  intent  to  defraud  the 
United  States  of  the  tax  on  the  spirits 
distilled  by  him,  against  the  peace, 
etc."  The  court  held  that  the  indict- 
ment was  sufficient  to  authorize  judg- 
ment, and  that  it  was  not  necessary  to 
state  the  particular  means  by  which 
the  United  States  were  to  be  defrauded 
of  the  tax.  This  decision  quoted  and 
follov'ed  in  Coffey  v.  United  States, 
116  U.  S.  427,  6  Sup.  Ct.  432,  29  L. 
ed.  681. 


[b]  In  an  information  charging  a 
defendant  with  receiving  certain  spir- 
its unlawfully  removed  from  a  distill- 
ery having  reasonable  grounds  to  be- 
lieve the  tax  had  not  been  paid,  it  is 
not  necessary  to  aver  who  delivered  the 
spirits.  United  States  v.  Byrne,  19 
Blatchf.    (U.  S.)   259. 

48.  United  States  v.  Bayaud,  16  Fed. 
376,  21  Blatchf.  287;  United  States  v. 
Henry,  3  Ben.  29,  26  Fed.  Cas.  No. 
15,350. 

49.  United  States  v.  Fears,  3  Woods 
510,  25  Fed.  Cas.  No.  15,080. 

50.  United  States  v.  Moore,  11  Fed. 
248.     See  fully  12  Standard  Proc.  458. 

51.  See  United  States  v.  Bayaud,  16 
Fed.  376,  386,  and  12  Standard  Proc. 
495. 

52.  Eev.  St.,  §1024  (Comp.  St.,  1913, 
§1690). 

53.  Williams  V.  United  States,  168 
U.  S.  382,  18  Sup.  Ct.  92,  42  L.  ed. 
509;  Ex  parte  Joyce,  23  Int.  Eev.  Eec. 
297,  13  Fed.  Cas.  No.  7,556;  United 
States  r.  Devlin,  6  Blateh.  71,  7  Int. 
Eev.  Eec.  94,  25  Fed.  Cas.  No.  14,953; 
United  States  v.  Maguire,  22  Int.  Eev. 
Eec.  146,  26  Fed.  Cas.  No.  15,708; 
United   States  v.   Gaston,   28  Fed.   848. 
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CROSS-REFEEENCE : 

Intervention, 

As  to  intervention  in  attachment  proceedings,  see  3  Standard  Proc. 
233. 

As  to  third  party  claims  on  execution,  sec  the  title  "Judgments  and 
Decrees,  Enforcement  of." 

As  to  third  party  claims  in  garnishment  proceedings,  see  10  Stand- 
ard Proc.  550,  et  seq. 

In  replevin,  see  the  title  "Replevin." 

For  forms,  see  9  Standard  Proc.  664,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.     GENERAL  STATEMENT  AND  DEFINITIONS.  —  While    the 

remedy  by  interpleader  existed  at  common  law,^  it  was  extremely 
limited  in  its  scope  and  application.-  The  only  personal  action  in 
which  the  right  of  interpleader  existed  was  detinue.^     It  was  also 


1.  Del. — Stieff  V.  Bailey,  4  Boyce 
508,  89  Atl.  366.  la.— Barto  v.  Har- 
rison, 138  Iowa  413,  116  N.  W.  317. 
Mo. — Grand  Lodge  v.  Eisner,  26  Mo. 
App.  108,  in  certain  cases.  Ohio. 
Bridge  v.  Martin,  2  Ohio  Dec.  (Re- 
print) 410.  Ore.— Radford  v.  First  Nat. 
Bank  of  Union,  71  Ore.  ^  84,  142  Pac. 
362.  W.  Va.— Dickescliied  v.  Bank,  28 
W.  Va.  340,  347. 

See  also  De  Zouche  v.  Garrison,  140 
Pa.  430,  21  Atl.  450;  Story's  Eq.  Jur. 
(4tli  ed.)   §801. 

For  history  of  interpleader  in  Eng- 
land see  3  Reeves'  Hist,  of  English 
Law   (Finlason)   600,  et  seq. 

2.  Story's  Eq.  Jur.  (4th  ed.)  §801. 
Del.— Steiff  r.  Bailey,  4  Boyce  508,  89 
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Atl.  366.  Ohio. — Bridge  v.  Martin,  2 
Ohio  Dec.  (Reprint)  410.  Ore.— Rad- 
ford r.  First  Nat.  Bank  of  Union,  71 
Ore.  84,  142  Pac.  362.  Pa.— Wilbraham 
V.  Horrocks,  8  W.  N.  C.  285. 

[a]  At  common  law,  interpleader 
was  for  the  defendants'  protection; 
an  adverse  claimant  had  no  right  to 
intervene  unless  ruled  to  do  so.  Good 
V.  Briggs,  5  Kulp  (Pa.)  199. 

3.  Story's  Eq.  Jur.  (4th  ed.)  §804. 
Del.— See  Stieff  r.  Bailey,  4  Boyce  508, 
89  Atl.  366.  lU. — Byers  v.  Sansora- 
Thayer,  etc.  Co.,  Ill  111.  App.  575.  Mo. 
Lavelle  v.  Belliu,  121  Mo.  App.  442, 
449,  97  S.  "W.  200.  Ore.— See  Radford 
V.  First  Nat.  Bank  of  Union,  71  Ore. 
84,    142    Pac.    362.        Pa.— Russell    v. 
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applied  to  a  few  other  cases,  sucli  as  quare  impedit,  and  writs  of 
right  of  ward.* 

While  the  old  common-law  process  of  interpleader  is  not  much  used 
in  this  country,^  it  is  not  abolished  in  all  jurisdictions.*^  The  principles 
of  interpleading,  and  the  cases  in  which  it  may  be  applied,  are  best 
exemplified  in  the  practice  in  equity,  however,"  an  interpleader  being 
ordinarily  considered  as  strictly  a  proceeding  in  equity.^  The  pro- 
ceeding is  one  in  personam  and  not  in  rem.^ 

A  bill  of  interpleader  is  a  bill  exhibited  against  two  or  more  persons 


Church,  65  Pa.  9,  14,  citing  3  Beeves 
449;  Wilbraham  r.  Horrocks,  8  W.  N. 
C.  285.  W.  Va.— Dickeschied  v.  Bank, 
28  W.  Va.  340,  347. 

[aj  "And  then  only  when  it  was 
founded  upon  a  joint  bailment,  privity 
of  contract  or  upon  a  finding."  Dicke- 
schied V.  Bank,  28  W.  Va.  340,  347. 
And  see  Lavelle  v.  Belliu,  121  Mo.  App. 
442,  449,  97  S.  W.  200;  Wilbraham  v. 
Horrocks,  8  W.  N.  C.  (Pa.)  285,  where- 
in the  court  said:  "The  proceeding  of 
interpleader  in  the  English  Common 
Law  Courts  before  the  passage  of  the 
Interpleader  Act  1  and  2,  Will.  IV., 
c.  58,  was  extremely  limited  in  its 
scope  and  application.  It  seems  to 
have  been  confined  exclusively  at  com- 
mon law  to  eases  of  joint  bailment, 
and  cases  where  the  thing  in  contro- 
versy came  to  the  possession  of  the  de- 
positary by  finding,  and  he  was  sued 
in  detinue  by  the  different  claimants. 
It  was  allowed  only  in  actions  of 
detinue,  and  only  when  the  claims 
were  founded  upon  priority  of  con- 
tract or  upon  a  finding."  See  also  8 
Standard  Proc.  440. 

[b]  "The  defendant  in  detinue 
could  plead  that  the  chattel  for  which 
suit  was  brought  was  held  by  him  as 
bailee  or  depository,  that  it  was 
claimed  by  a  third  person  in  privity 
with  the  plaintiff,  and  that  he  was 
willing  to  deliver  it  to  the  party  who 
was  legally  entitled  to  it.  Thereupon 
a  i)roeess  of  garnishment  issued  to  com- 
pel such  third  person  to  appear  and 
defend,  or  else  disclaim  his  title.  This 
practice  has  been  adopted  by  the  courts 
of  this  state,  and  extended  to  other 
forms  of  action,  the  want  of  a  court 
of  chancery  rendered  this  necessary  to 
prevent  a  failure  of  justice."  Rus- 
sell V.  Church,  65  Pa.  9,  14. 

[c]  "Interpleader  at  law  was  where 
there  was  a  joint  bailment  by  both 
claimants."  Story's  Eq.  Jur.  (4th  ed.) 
§801,    citing    Crawshay    v.    Thornton,    2 


Myl.  &  C.   1,  21,  40  Eng.  Eeprint  541. 

4.  Russell  V.  Church,  65  Pa.  9,  14, 
citing  2  Story's  Eq.  Jur.,  §804.  And 
see  'Stieff  v.  Bailey,  4  Boyce  508,  89 
Atl.  366;  Radford  v.  First  Nat.  Bank 
of  Union,  71  Ore.  84,  142  Pac.  362; 
Story's  Eq.  Jur.   (4th  ed.)    §804. 

5.  Brownfield  v.  Canon,  25  Pa.  299, 
301. 

6.  The  doctrine  of  interpleader  at 
common  law  exists  in  Pennsylvania. 
Irwin  v.  Pitts.  &  Conn.  R.  R.  Co.,  43 
Pa.  488;  Brownfield  v.  Cannon,  25  Pa. 
299;  Taylor  v.  Carryl,  24  Pa.  259; 
Evans  v.  Matlack,  8  Phila.    (Pa.)    271. 

7.  Brownfield  v.  Canon,  25  Pa.  299, 
301. 

8.  la. — Kauffman  r.  Phillips,  154  Iowa 
542,  134  N.  W.  575.Kan.— Board  of  Edu- 
cation r.  Scoville,  13  Kan.  17,  24,  "ac- 
tion of  interpleader  is  undoubtedly  an 
equitable  remedy. ' '  Mass. — Hubbard 
V.  Lamburn,  189  Mass.  296,  75  N.  E. 
707.  Mo.— Lavelle  v.  Belliu,  121  Mo. 
App.  442,  448,  97  S.  W.  200. 

[a]  "Interpleader  is  an  equitable 
proceeding,  governed  by  equitable  prin- 
ciples." McHugh  v.  Astrophe,  1  Misc. 
218,  20  N.  Y.  Supp.  877,  878.  And  see 
United  States  Mtg.  &  Trust  Co.  v. 
Vermilye  &  Power,  72  Misc.  375,  130 
N.  Y.  Supp.  303;  also  Missoula  Trust, 
etc.  Bank  v.  Iman  &  Son,  50  Mont. 
355,  146  Pac.  941;  Pulkrabeck  v.  Grif- 
fith  (Tex.  Civ.  App.),  179  S.  W.  282. 

[bj  In  Taylor  v.  Perkins,  171  Mo. 
App.  246,  157  S.  W.  122,  it  was  held 
error  to  treat  an  interpleader  suit  as 
an  action  at  law.  "It  should  have 
been  tried  as  a  case  in  equity." 

9.  Federal  Life  Ins.  Co.  v.  Looney, 
180  111.  App.  488;  Coe  r.  Garvey,  130 
111.  App.  221;  Washington  Life  Ins. 
Co.  V.  Gooding,  19  Tex.  Civ.  App.  490, 
49  S.  W.  123.  See  also  Gary  v.  North- 
western Masonic  Aid  Assn.  (Iowa),  50 
N.  W.  27;  Cross  v.  Armstrong,  44  Ohio 
St.  613,  10  N.  E.  160;  and  infra,  VL 
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who  severally  claim  the  same  debt,  duty  or  thing,  by  separate  or  differ- 
ent interests,  by  a  person  who  claims  no  right  in  opposition  to  the 
claimants,  and  not  knowing  to  which  one  of  them  the  debt  or  duty 
ought  to  be  rendered,  is  either  molested  by  an  action  or  fear  that  he 
may  suffer  some  injury  from  their  conflicting  claims,  and  prays  the 
court  to  compel  the  claimants  to  interplead  and  state  their  rights  in 
the  subject-matter  of  the  controversy  so  that  it  may  determine  to 
whom  the  debt,  duty  or  thing  belongs/"  It  is  to  be  distinguished  from 


10.  See  the  following:  U.  S.— Hay- 
ward  V.  McDonald,  192  Fed.  890,  113 
C.  C.  A.  368;  Smith  v.  Mosier,  169  Fed. 
430;  McWhirter  v.  Halsted,  24  Fed. 
828;  Louisiana  State  Lottery  Co.  v. 
Clarke,  16  Fed.  20,  Ala.— Stewart  v. 
Sample,  168  Ala.  270,  53  So.  182; 
Wheeler  v.  Armstrong,  164  Ala.  442,  51 
So.  268;  Kyle  v.  Mary  Lee  Coal  Co., 
112  Ala.  606,  20  So.  851;  Gibson  f. 
Goldthwaite,  7  Ala.  281.  Ark.— Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Moore,  92 
Ark.  446,  457,  123  S.  W.  233;  South- 
western Tel.  &  Tel.  Co.  v.  Benson,  63 
Ark.  283,  38  S.  W.  341.  Cal.— Pfister 
V.  Wade,  56  Cal.  43.  Conn. — Union 
Trust  V.  Stamford  Trust  Co.,  72  Conn. 
86,  43  Atl.  555.  Del. — Hastings  v.  Crop- 
per, 3  Del.  Ch.  165.  D.  C— Kellogg  v. 
Mutual  Life  Ins.  Co.,  25  App.  Cas.  36; 
Richardson  r.  Belt,  13  App.  Cas.  (D.  C.) 
197,  200.  Ga.— Price  v.  Chemical  Co., 
136  Ga.  175,  71  S.  E.  4;  Western  Rv. 
V.  Union  Inv.  Co.,  128  Ga.  74,  57  S.  E. 
100;  Davis  r.  Davis,  96  Ga.  136,  21 
S.  E.  1002;  Tyus  v.  Rust,  37  Ga.  574; 
Burton  v.  Black,  32  Ga.  53;  Adams  r. 
Dixon,  19  Ga.  513;  Strange  v.  Bell,  11 
Ga.  103.  ni. — Dickinson  v.  Griggsville 
Nat.  Bank,  209  111.  350,  70  N.  E.  593; 
Morrill  v.  Manhattan  Life  Ins.  Co.,  183 
111.  260,  267,  55  N.  E.  656;  Cogswell 
V.  Armstrong,  77  111.  139;  Newhall  r. 
Kastens,  70  111.  156;  Supreme  Council 
V.  Murrin,  154  111.  App.  465;  Rvan  7". 
Lamson,  153  HI.  App.  520;  Ceiitralia 
V.  Norton  Co.,  140  111.  App.  iS,  50; 
Snow  V.  Ulrich,  126  HI.  App.  493; 
Byers  v.  Sansom-Thayer  Co.,  Ill  111. 
App.  575;  Brocklebank  v.  Lasher,  109 
111.  App.  627;  Kyle  v.  Goodrum,  87  111. 
App.  462.  lU.— Morrill  v.  Manhattan 
Life  Ins.  Co.,  82  111.  App.  410,  416. 
Ind.  —  Northwestern  Mut.  Life  Ins. 
Co.  V.  Kidder,  162  Ind.  382,  70 
N.  E.  489;  Ketcham  v.  Brazil,  etc. 
Co.,  88  Ind.  515;  Crane  v.  Burntrager, 
1  Ind.  165.  la. — Hoyte  v.  Gouge,  125 
Iowa  603,  101  N.  W.  464.  Kan.— Ben- 
nett  V.  Wolverton,   24   Kan.   284.     Md. 

Vol.  XIV 


National,  etc.  Bank  r.  Lanahan,  60  Md. 
477.  Mass.— Third  Nat.  Bank  t:  Skill- 
ings,  etc.  Lumb;  Co.,  132  Mass.  410; 
Cobb  v.  Rice,  130  Mass.  231;  Silsbury 
Mills  V.  Townsend,  109  Mass.  115,  121. 
Mich.— Detroit  Tr.  Co.  v.  Hunrath,  168 
Mich.  180,  131  N.  W.  147;  Michigan 
Tr.  Co.  r.  McNamara,  165  Mich.  200, 
130  N.  W.  653;  Grant  Bros.  Auto  Co. 
r.  Cotter,  161  Mich.  521,  126  N.  W. 
839;  Michigan  &  O.  Plaster  Co.  v. 
White,  44  Mich.  25,  29,  5  N.  W.  1086; 
Sprague  v.  Soule,  35  Mich.  35.  Miss. 
Boyle  V.  Manion,  74  Miss.  572,  21  So. 
530;  Snodgiass  V.  Butler,  54  Miss.  45, 
49;  Anderson  r.  Wilkinson,  10  Smed.  & 
M.  601;  Yarborough  r.  Thompson,  3 
Smed.  &  M.  291.  Mo.— Roselle  v.  Farm- 
er's Bank,  119  Mo.  84,  24  S.  W.  744; 
United  Rys.  Co.  v.  O'Connor,  153  Mo. 
App.  128,  132  S.  W.  262;  Smith  V. 
Grand  Lodge,  124  Mo.  App.  181,  202, 
101  S.  W.  662;  Lavelle  r.  Bclliu,  121 
Mo.  App.  442,  448,  97  S.  W.  200;  Hart- 
sock  V.  Chrissman,  114  Mo.  App.  558, 
90  S.  W.  116;  Supreme  Council  v.  Palmer, 
107  Mo.  App.  157,  80  S.  W.  699;  Sov- 
ereign Camp  Woodmen  r.  Wood,  100 
Mo.  App.  655,  75  S.  W.  377;  Arnold  t\ 
Sedalia  Nat.  Bank,  100  Mo.  App.  474, 
74  S.  W.  1038;  Glaser  r.  Priest,  29 
Mo.  App.  1 ;  Monks  v.  Miller,  13  Mo. 
App.  363;  Cheever  r.  Hodgson,  9  Mo. 
A]ip.  565,  568.  Nev. — Orr  Water  Co.  V. 
Larcombe,  14  Nev.  53.  N.  H. — Supreme 
Commandery  r.  Donaghey,  74  N.  H. 
466,  69  Atl.  263;  Farley  i:  Blood,  30 
N.  H,  354.  N.  J. — Metropolitan 
Life  Ins.  Co.  v.  Hamilton  (N.  J.  Eq.), 
70  Atl.  677;  Carter  r.  Cryer,  68  N.  J. 
Eq.  24,  59  Atl.  233;  Packard  r.  Stevens, 
58  N.  J.  Eq.  489,  46  Atl.  250;  Illing- 
worth  r.  Rowe,  52  N.  J.  Eq.  360,  28 
Atl.  456;  Wakeman  v.  Kingsland,  46 
N.  J.  Eq.  113,  18  Atl.  680;  Fitch  V. 
Brower,  42  N.  J.  Eq.  300,  11  Atl.  330; 
Mt.  Holly,  etc.  Co.  r.  Ferree,  17  N.  J. 
Eq.  117.'  N.  Y. — Pouch  v.  Prudential 
Tns.  Co.,  204  N.  Y.  281,  97  N.  E.  731; 
Bassett   v.   Leslie,   123   N.   Y.   396,   25 
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a  bill  in  the  nature  of  a  bill  of  interpleader."     Its  purpose^^  jg  ^q 


N.  E.  386;  Crane  r.  McDonald,  118  N, 
Y.  648,  23  N.  E.  991;  Corn  v.  Fox, 
61  N.  Y.  264;  Marvin  v.  Ellwood,  11 
Paige  365;  Aymer  v.  Gault,  2  Paige 
284;  Bedell  v.  Hoffman,  2  Paige  199; 
Howe  Machine  Co.  v.  Gifford,  66  Barb. 
597;  Cady  v.  Potter,  55  Barb.  463; 
Bell  V.  Hunt,  3  Barb.  Ch.  391;  Atkin- 
son V.  Manks,  1  Cow.  691,  703;  Schuy- 
ler V.  Hargous,  3  Eobt.  673;  Travelers' 
Ins.  Co.  V.  Healey,  86  Hun  524,  33  N. 
Y.  Supp.  911;  Wenstrom  Elec.  Co.  f. 
Bloomer,  85  Hun  389,  32  N.  Y.  Supp. 
903;  Natowitz  v.  Independent  Order,  149 
App.  Div.  607,  133  N.  Y.  Supp.  1065; 
Wiebalk  v.  City  of  New  York,  146  App. 
Div.  92.5,  131  N.  Y.  Supp.  1150;  St.  John 
V.  Mutual  Life  Ins.  Co.,  132  App.  Div. 
515,  117  N.  Y.  Supp.  1077;  Bacon  r. 
American  Surety  Co.,  53  App.  Div.  150, 
65  N.  Y.  Supp.  738;  American  Press 
Assn.  V.  Brantingham,  57  App.  Div. 
399,  68  N.  Y.  Supp.  285;  Chapuis  v. 
Long,  77  App.  Div.  272,  78  N.  Y.  Supp. 
1046;  Helene  v.  Corn  Exch.  Bank,  96 
App.  Div.  392,  89  N.  Y.  Supp.  310; 
Beebe  r.  Mead,  101  App.  Div.  500,  92 
N.  Y.  Supp.  51;  Lane  v.  Equitable  Life, 
102  App.  Div.  470,  92  N.  Y.  Supp.  877; 
Bowsky  v.  Cosby,  106  App.  Div.  572, 
94  N.  Y.  Supp.  792;  Travelers  Ins.  Co. 
V.  Healey,  28  N.  Y.  Supp.  478;  Siegel 
V.  Goldstone,  133  N.  Y.  Supp.  453; 
Drake  v.  Woodford,  11  N.  Y.  Supp. 
512;  Bassett  v.  Leslie,  10  N.  Y.  Supp. 
483;  Delaware,  etc.  Co.  v.  Corwith,  5 
N.  Y.  Supp.  792.  N.  C— Supreme 
Lodge  Knights,  etc.  r.  Selbv,  153  N.  C. 
203,  69  S.  E.  51.  Ohio.— First  Nat. 
Bank  v.  Beebe,  62  Ohio  St.  41,  56  N. 
E.  485.  Ore.— Eadford  v.  First  Nat. 
Bank,  71  Ore.  84,  142  Pac.  362;  Max- 
well V.  Frazier,  52  Ore.  183,  96  Pac. 
548;  North  Pac.  Lumb.  Co.  v.  Lang, 
28  Ore.  246,  42  Pac.  799,  52  Am.  St. 
Rep.  780;  Pope  r.  Ames,  20  Ore.  199, 
25  Pac.  393;  Fahie  v.  Lindsay,  8  Ore. 
474,  477.  Pa,— Bridesberg,  etc.  Co. 
Appeal,  106  Pa.  275;  Bennett  v.  Penn. 
E.  R.  Co.,  17  Pa.  Co.  Ct.  189;  Phila- 
delphia, etc.  Soc.  V.  Clark,  11  "W.  N.  C. 
118;  Coates  i:  Eoberts,  4  Eawle  100, 
109.  E.  L— Greene  r.  Mumford,  4  E.  I. 
313;  Providence  Bank  v.  Wilkinson,  4 
R.  L  507.  S.  D.— Sioux  Falls  Sav. 
Bank  v.  Lien,  14  S.  D.  410,  424,  85 
N.  W.  924.  Tenn.— Bank  of  White- 
house  V.   Baldridge,    183    S.    W.    158. 1 


Tex.— Nixon  v.  Malone,  100  Tex.  250, 
98  S.  W.  380,  99  S.  W.  403;  Nixon  v. 
New  York  Life  Ins.  Co.,  100  Tex.  250, 
98  S.  W.  380,  99  S.  W.  403;  Eochelle 
V.  Pacific  Exp.  Co.,  56  Tex.  Civ.  App. 
142,  146,  120  S.  W.  543.  Utah.— Walker 
V.  Bamberger,  17  Utah  239,  54  Pac. 
108.  Va.— Eunkle  i:  Eunkle,  112  Va. 
788,  72  S.  E.  695;  Haseltiue  v.  Brickey, 
16  Gratt.  (57  Va.)  116,  121.  Vt.— Wing 
1-.  Spaulding,  64  Vt.  83,  23  Atl.  615; 
Horton  v.  Baptist  Church,  etc.,  34  Vt. 
309;  Lincoln  v.  Rutland  &  Burl.  E.  E. 
Co.,  24  Vt.  639.  W.  Va.— Stephenson 
V.  Burdett,  56  W.  Va.  109,  48  S.  E. 
846;  Dickeschied  v.  Bank,  28  W.  Va. 
340,  345.  Wis.— McDonald  v.  Allen,  37 
Wis.  108;  Bird  v.  Fake,  2  Finn.  69. 
Eng.— Laing  v.  Zeden,  31  L.  T.  Eep. 
N.  S.  284;  Bignold  v.  Audland,  11  Sim. 
23,  59  Eng.  Reprint  781;  Moore  v. 
Usher,  7  Sim.  383,  58  Eng.  Eeprint  884; 
Mitchell  V.  Hayne,  2  Sim.  &  St.  63,  57 
Eng.  Eeprint  268;  Desborough  v.  Har- 
ris, 5  De  G.  M.  &  G.  439,  43  Eng.  Ee- 
print 940;  Hoggart  v.  Cutts,  Cr.  &  Ph. 
197,  204,  41  Eng.  Eeprint  465;  Craw- 
shay  V.  Thornton,  2  My.  &  'Cr.  1,  21, 
40  Eng.  Reprint  541,  affirming  58  Eng. 
Reprint  887. 

See  also  8  Standard  Proc.  440. 

11.  See  infra,  XIII,  A. 

Definition  of  bill  in  nature  of  inter- 
pleader, see  infra,  XIII,  A. 

12.  Steed  v.  Savage,  115  Ga.  97,  41 
S.  E.  272. 

[a]  "The  purpose  of  an  action  of 
interpleader  is  to  permit  a  party  who 
holds  a  fund  or  property,  or  who  owes 
a  debt,  to  which  two  or  more  persons 
make  claim,  and  it  is  uncertain  to 
v/hich  claimant  the  fund  or  debt  be- 
longs, to  commence  an  action  against 
such  claimants  for  the  purpose  of  hav- 
ing it  determined  between  them  to 
which  the  fund,  property,  or  debt 
owing  belongs,  so  that  it  may  be  paid 
accordingly,  and  the  holder  of  the  fund, 
or  the  debtor,  as  the  case  may  be, 
relieved  from  the  danger  of  a  double 
liability  for  the  same  demand."  Smith 
V.  Mosier,  169  Fed.  430,  442. 

[b]  "As  was  said  in  Fairbanks  v. 
Belknap,  135  Mass.  179,  184,  'The 
office  of  such  a  suit  is  to  protect  a 
party,  not  against  a  double  liability, 
but  against  a  double  vexation  on  ac- 
count  of    one    liability.'  "      National 
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determine  to  whom  plaintiff  shall  deliver  the  property  in  controversy. 
It  involves  to  some  extent  two  suits.^^  _  ,     .      i 

Statutory  Provisions.— The  rules  with  reference  to  interpleader  have 
been  greatly  extended  by  statute.^* 

II  RIGHT  TO  INTERPLEADER.  —  It  is  said  that  the  courts  do 
not  look  with  favor  upon  the  filing  of  interpleader  suits  on  account 
of  the  delav  and  expense  they  occasion.^^  Subject  to  the  prerequisites 
elsewhere  discussed,"  interpleader  is  nevertheless  a  proper  remedy  m 
some  cases,"  as  where  advers'e  claims  are  made  upon  a  mortgagor 


Sec.  Bank,   215   Mass.   489,   102  ■  N.  E. 
691.     See  infra,  III,  G. 

13.  First,  a  proceeding  by  a  person 
holding  a  fund  or  property,  or  owing  a 
debt  or  duty  to  persons  making  ad- 
verse claims  thereto,  for  the  purpose 
of  compelling  the  adverse  claimants  to 
litigate  among  themselves  in  regard, 
thereto  and  to  obtain  a  discharge  of 
the  original  plaintiff  from  liability 
(usually  upon  paying  the  fund  into 
court,  where  there  is  litigation  over 
a  fund);  and,  second,  a  litigation  be- 
tween the  rival  claimants  to  determine 
who  is  entitled  to  such  fund,  where  the 
litigation  is  over  it.  Smith  V.  Horton 
(Ga.),  87  S.  E.  655. 

14!  See  generally  the  statutes,  and 
the  following:  Conii. — Brown  v.  Clark, 
80  Conn.  419,  68  Atl.  1001.  la.— Barto 
V.  Harrison,  138  Iowa  413,  116  N.  W. 
317.  N.  D. — More  v.  Western  Grain 
Co.,  153  N.  W.  976,  so  as  to  include 
a  number  of  causes  not  included  in  the 
old  equitable  action,  and  infra,  XI. 

15.  lU.— Curtis  V.  Williams,  35  111. 
App.  518,  531.  ISf.  Y.— Bedell  v.  Hoff- 
man, 2  Paige  199.  R.  I. — Greene  v. 
Mumford,  4  E.  I.  313.  Va.— Haseltine 
V.  Brickey,  16  Gratt.  (57  Va.)  116, 
125.  Eng. — Metcalf  v.  Harvey,  1  Ves. 
Sr.  248,  27  Eng.  Eeprint  1011. 

See  also  Lauterbach  r.  Seikmann,  125 
La.  839,  51  So.  1008;  Exec,  of  Lozier 
17.  Admr.  of  Van  Saun,  3  N.  J.  Eq. 
325. 

[a]  "The  filing  of  bills  of  inter- 
pleader ought  not  to  be  encouraged; 
and  they  should  never  be  brought  ex- 
cept in  cases  where  the  complainant 
can  in  no  other  way  protect  himself 
from  an  unjust  litigation,  in  which  he 
has  no  interest."  Bedell  V.  Hoffman, 
2  Paige  (N.  Y.)   199. 

[b]  "The  proceeding  by  interplead- 
er, although  very  necessary  for  the 
protection  of  a  party  upon  whom  two 
inconsistent  claims  are  made,  is  un- 
doubtedly, in  many  cases,  a  severe  pro- 
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eeeding  against  the  person  who  is  in 
fact  entitled.  He  is  in  the  course  of 
establishing  his  legal  right  and  recov- 
ering a  debt  or  duty  due  him  when 
this  court  intervenes  and  deprives  him 
of  the  means  of  establishing  that  legal 
right,  because  some  other  person  who 
appears  ultimately  to  have  no  title  at 
all  gives  this  court  jurisdiction  by  way 
of  interpleader  by  setting  up  a  claim. 

1  think  it  would  not  be  expedient  to 
lay  down  any  rule  or  adopt  any  prac- 
tice by  which  persons  entitled  to  an 
interpleader  would  be  much  encouraged 
to  come  here."     Sieveking  i:  Behrens, 

2  My.  &  Cr.  581,  40  Eng.  Reprint  761, 
cited  in  Picken  r.  Victoria  Ry.  Co.,  44 
U.   C.  Q.  B.  372,  375. 

Courts  favor  bills  in  nature  of  bill 
of  interpleader,  see  infra,  XIII,  A. 

16.  See  infra.  III. 

17.  See  the  following:  U.  S.— Louisi- 
ana  State   Lot.    Co.   f.    Clark,   16   Fed. 
20.     Idaho. — First  Nat.  Bank  of  Wal- 
lace V.  Callahan  Min.  Co.,  155  Pac.  673. 
Minn. — Wilser  r.  Modern  Woodmen  of 
America,    156    N.    W.    271.      Mo.— As- 
signment of  Gregg  V.  Fell  &  Wolfe,  74 
Mo.   App.    58;    Franco   v.   Joy,    56   Mo. 
App.  433.     Neb.— Giffin  v.  Grand  Lodge 
of  A.  O.  U.  W.,  157  N.  W.  113.     N.  J. 
Essex  Countv  Trust  Co.  V.  Abbey,  82  N. 
.1   Eq.  107,  87  Atl.  641.   N.  Y.— Mercan- 
tile   Safe    Dcp.    Co.  -;;.    Huntington,    89 
Hun  465,   35   N.  Y.  Supp.   390;   B.   Alt- 
man  &  Co.  r.  Comstock,  165  App.  Div. 
160,    150    N.    Y.    Supp.    662;    Bacon    v. 
Amer.    Surety    Co.,    53    App.    Div.    150, 
65  N.  Y.  Supp.  738;  Fox  r.  Cammeyer, 
93  Misc.  180,  156  N.  Y.  Supp.  1046   (in 
the    case    of    rival   brokers   claiming    a 
commission     interpleader     is     proper) ; 
Mercantile  r.  Dimon,  55  N.  Y.  St.  209. 
Eng.— Belfast  r.  Lawther,    16    Ir.    Ch. 
34;   Lowe  V.  Richardson,  3  Madd.  277, 
56  Eng.  Reprint  511. 

[a]  "The  remedy  of  interpleader  is 
allowed  as  a  substantial  right  to  the 
complainant,    and    he     can    seek    the 
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for  the  mortgage  money,^«  or  upon  the  mortgagee  for  the  surplus  re- 
mammg  m  his  hands  after  satisfying  his  lien.-  The  finder  of  personal 
property  is  entitled  to  the  remedy  by  interpleader -as  ar^  many 
otlier  persons  where  the  requisite  privity  between  the  claimants  exists.- 
While  under  the  peculiar  statutory  provisions  of  some  states  the 
remedy  of  interpleader  has  been  greatly  enlarged,  so  as  to  include 
a  number  of  causes  not  included  in  the  old  equitable  action  '-   the 

f^w^f  f  '°'^'  '?^l'  ^'''  ^™^*"^  ^^^  ^^^^««e«  of  action  in  which 
interpleader  may  be  had  to  those  involving  a  specific  debt  arisino^ 
from  contract  or  the  recovery  of  specific  real  or  personal  property  ^ 


proper  forum  to  the  end  that  in  one 
principal  action  claimants  might  settle 
the  contest  among  themselves  and  not 
with  him.  He  can  enjoin  pending  suits 
against  him  and  thereby  abate  such 
SHits  pending  the  determination  of  his 
suit  of  interpleader.  It  is  recognized 
as  an  exception  to  the  rule  that  it  is 
orderly_  and  allowable  to  interfere  by 
injunction  with  proceedings  in  another 
court  against  the  complainant  for  the 
same  debt,  fund  or  duty,  because  of 
the  peculiar  nature  of  such  actions,  and 
the  necessity  of  drawing  the  entire 
litigation  into  the  one  principal  ac- 
tion." Westmoreland  v.  Miller,  8  Tex. 
169. 

[b]  Where  one  as  administratrix 
admits  owing  money  on  certain  promis- 
sory notes  made  by  her  intestate  in  his 
lifetime,  and  there  are  two  claimants 
of  the  legal  title  to  the  notes,  and 
the  claims  are  of  such  a  character  as 
to  render  it  doubtful,  or  dangerous  for 
her  to  pay  the  money  to  either  claim- 
ant, she  may,  by  equitable  petition,  re- 
quire the  claimants  to  interplead.  Mill- 
sap  V.  Waco  Mercantile  Co.  (Ga.),  88 
S.  E.  673.  ^       ^' 

_  [c]  The  act  of  a  fraternal  society 
in  filing  a  bill  of  interpleader  to  de- 
termine conflicting  claims  is  proper, 
and  cannot  prejudice  the  rights  of  claim- 
ants when  the  same  are  fixed  by  law. 
GiflSn  V.  Grand  Lodge  of  A.  O  "U  W 
(Neb.),  157  N.  W.  113. 

[d]  A  person  holding  stock  in 
escrow,  and  having  no  interest  therein 
may  maintain  a  bill  to  compel  conflict- 
ing claimants  to  interplead.  Walker  v 
Bamberger,  17  Utah  239,  54  Pae.  108. 

.   Eight  of  sheriif  to  interpleader  see 
infra,  XII. 

isA^'  ^^^'^^  r. 'McDonald,  2  N.  Y.  St. 
150,  distinguishing  Bait.,  etc.  E 
Co  r  Arthur,  90  N.  Y.  234;  Caulkins 
V.  Bolton,  31  Hun  (N.  Y.)  458,  afflrmed, 


98  N.  Y.  511;  Tanton  v.  Groh,  4  Abb. 
Pr.  _N.  S.  (N.  Y.)  385;  Van  Loan  v. 
Squires,  23  Abb.  N.  C.   (N.  Y.)   230. 

As  to  whether  bill  in  nature  of*  in- 
terpleader will  lie  in  such  case  see 
infra,  XIII,  B, 

19.  Western  Canada  S.  &  L.  Co  v. 
Court,  25  Grant  Ch.  (Ont.)  151. 

20.  Lavelle  v.  Belliu,  121  Mo.  App. 
442,  450,  97  S.  W.  200.  Such  case  has 
always  been  proper  one  for  interplead- 
er.    See  Story  Eq.  Jur.  (4th  ed.),  §803. 

21.  See  infra,  III,  K. 
As  to   whether   claimants   themselves 

can    maintain    suit,    see   infra,   V,   note 

22.  See  s^ipra,  I,  and  infra,  XL 

23.  See  generally  the  statutes,  and 
More  V.  Western  Grain  Co.  (N.  D  )  153 
N.  W.  976. 

[a]     Under  a  statute  providing  that 
an    order   of   interpleader   may    be    al- 
lowed only  in  an  action  upon  contract, 
m  an  action  for  specific  real  property, 
or    in    an    action    for    specific    personal 
property,     an     order     of     interpleader 
should  not  be  allowed  in  an  action  for 
damages    for    conversion     of     personal 
property.     More  v.   Western   Grain   Co. 
(N.   D.),    153    N.    W.    976,   wherein   the 
court   said:    "It   would   be   a  manifest 
injustice   to   permit   an   interpleader   in 
an    action    for   a   tort.      Worthless  per- 
sons could  be  interpleaded,  and  in  this 
manner  the  right  of  the  plaintiff  to  re- 
cover   damages    be     defeated.       If     an 
elevator    company    could    be    permitted 
to    interplead  as   party   defendant,    the 
person  from   whom   it  received  or  pur- 
chased   grain,    it    could    never   be    held 
liable    for    conversion.      An    action    in 
tort   is   founded   upon   some   act   of  the 
tort-feasor    amounting   to    a   breach    of 
legal   duty  owing  by  the  wrongdoer  to 
the  injured  party;  and  the  whole  theory 
of   the   remedy   of   interpleader   is   con- 
trary to  its  use  in  actions  for  damages 
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Such  a  bill  may  be  filed  although  the  claim  of  one  of  the  defend- 
ants is  actionable  at  law,  and  that  of  the  other  of  equitable  cogniz- 
ance.^* 

III.  PREREQUISITES  TO  INTERPLEADER.  —  A.  In  General. 
The  right  to  the  equitable  remedy  of  interpleader  depends  upon  the 
existence  of  at  least  four  essential  conditions,-^  all  of  which  are  else- 
where discussed  in  this  title.^*^  , 

B.  Possession  of  Fund  or  Thing  in  Controversy.  —  It  is  well 
settled  that  an  interpleader  suit  can  only  be  maintained  by  one  who 
is  in  possession  or  control  of  a  fund  or  thing  in  controversy."     Such 


for  a  tort.  As  was  said  by  Lord  Chan- 
cellor Eidon  in  Slingsby  V.  Boulton,  1 
Yes.  &  B.  334:  'A  person  cannot  file 
a  bill  of  interpleader  who  is  obliged  to 
put  his  case  upon  this,  that  as  to  one 
of  the  defendants  he  is  a  wrong- 
doer.' " 

24.     See  the  following:  Ala.— Gibson 
V.   Goldthwaite,  7  Ala.   281.     Ga.— Bur- 
ton   V.    Black,    32    Ga.    53;    Strange    v. 
Bell,  11  Ga.  103.     111.— Newhall  v.  Kas- 
tens,  70  111.  156,  159;   Heinrieh  v.  Har- 
rigan,  179  111.  App.  199.    Mass.— Kelson 
t\    Piper,    213    Mass.    531,    100    N.    E. 
749;   Underwood   v.  Boston,   etc.   Bank, 
141    Mass.    305,   4   N.    E.     822.      Mich. 
Peoples  Sav.  Bank  v.  Look,  95  Mich,  7, 
12,  54  N.  W.  629.  Mo.— Wabash  E.  Co.  v. 
Flanigan,  95   Mo.   App.  477,  487,  75   S. 
W.  691.     N.  H. — Bartlett  r.  Remington, 
59  N.  H.  364;  Farley  v.  Blood,  30  N.  H. 
354.     N.  J.— Lozier  i).  Van  Saun,  3  N. 
J.  Eq.  325.     N.  Y.— Cady  v.  Potter,  55 
Barb.  463;  Richards  v.  Salter,  6  Johns. 
Ch.   445;   Yates  v.  Tisdale,   3   Edw.   71. 
Pa. — Coates   v.   Roberts,   4   Rawle    100, 
109.      W.    Va.— Oil    Run,     etc.     Co.     v. 
Gale,  6  W.  Va.  525,  537.     Eng.— Angell 
r.  Hadden,  15  Ves.  Jr.  244,  33  Eng.  Re- 
print 747;  In  re  Underfeed  Stoker  Co., 
1  Ont.  L.  R.  42;  Green  V.  Cornell,  3  Ont. 
W.  R.  872. 

[aj  It  seems  that  a  bill  of  inter- 
pleader will  be  sustained  in  cases 
where  it  is  not  absolutely  necessary 
that  the  complainant  should  resort  to 
equity  for  protection.  Exec,  of  Lozier 
V.  Admrs.  of  Van  Saun,  3  N.  J.  Eq. 
325. 

[b]  It  is  not  necessary  that  each  of 
the  claimants  be  able  to  maintain  his 
claim  in  an  action  at  law.  Gibson  v. 
Goldthwaite,  7  Ala.  288,  291. 

Necessity  for  conflicting  claims,  see 
infra,  III,  C. 

Necessity  that  claim  be  derived  from 
a  common  source,  see  infra,  III,  D. 
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25.  See  the  following:  111. — Morrill 
r.  Manhattan  Life  Ins.  Co.,  183  111. 
260,  55  N.  E.  656;  Heinrieh  v.  Harrigan, 
179  111.  App.  199.  Mich. — Launing  r. 
Stiles,  176  Mich.  275,  142  N.  W.  581. 
Mo. — McGinn  V.  Interstate  Nat.  Bank, 
178  Mo.  App.  347;  166  S.  W.  345;  Smith 
V.  Grand  Lodge,  "124  Mo.  App.  181,  101 
S.  W.  662.  N.  D. — More  v.  Western 
Grain  Co.,  153  N.  W.  976.  Tenn.— Bank 
of  Whitehouse  r.  Baldridge,  183  S.  W. 
158.  W.  Va. — Pardee,  etc.  Lumb.  Co. 
V.  Odell,  88  S.  E.  419. 

26.  Necessity  (1)  that  same  thing, 
debt,  or  duty  must  be  claimed  by  both 
parties  who  are  asked  to  be  made  to 
interplead  see  infra,  III,  D;  (2)  that 
their  adverse  claims  must  be  depend- 
ent or  derived  from  a  common  source 
see  infra,  III,  D;  (3)  that  the  person 
seeking  to  cause  the  claimants  to  inter- 
plead must  not  claim  any  interest  in 
the  subject-matter  see  infra,  III,  E; 
(4)  that  the  defendant  must  have  in- 
curred no  independent  liability  to 
either  of  the  claimants,  see  infra, 
III,  J. 

[a]  "Of  the  above-named  essential 
elements,  the  first,  third,  and  fourth 
are  inherent  in  the  nature  of  the 
remedy  and  are  necessary  to  its  proper 
application  and  use.  The  second, 
which  requires  that  there  be  privity 
of  estate,  title  or  contract  between  the 
claimants,  or  that  their  claims  must  be 
derived  from  a  common  source,  is  not 
so  inherently  necessary  to  the  proper 
administration  of  the  remedy,  and 
there  has  been  a  disposition  to  relax 
the  rigidity  of  the  rule  in  this  regard, 
both  in  England  and  America,  in  later 
times."  McGinn  V.  Interstate  Nat. 
Bank,  178  Mo.  App.  347,  166  S.  W. 
345. 

27.  U.  S. — Killian  v.  Ebbinghaus, 
110  U.  S.  568,  4  Sup.  Ct.  232,  28  L. 
ed.  246.    Ga. — Steed  v.  Savage,  115  Ga. 
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fund,  debt  or  duty  claimed  must  be  fixed  and  definite  in  its  nature 
and  character.-^ 

C.  Adverse  Claims.  —  There  must  be  two  or  more  persons  making 
adverse  or  conflicting  claims  to  the  subject-matter  of  the  controversy 
to  entitle  the  holder  thereof  to  an  interpleader.^^    A  mere  pretext  of 


97,  41  S.  E.  272.  Mich.— Grant  Bros. 
Auto  Co.  V.  Cotter,  161  Mieh.  521,  126 
N.  W.  839.  Mo.— Arn  v.  Arn,  81  Mo. 
App.  133.  N.  J.— Mount  Holly,  etc. 
Turnpike  Co.  r.  Ferree,  17  N.  J.  Eq. 
117.  N.  Y.— Marvin  v.  Ellwood,  11 
Paige  365;  Pelham  Hod  El.  Co.  v.  Bag- 
galey,  12  N.  Y.  Supp.  218.  N.  0. 
Martin  v.  Maberry,  16  N.  C.  169.  Eng. 
Cooper  V.  Be  Tastet,  Tamlyn  177,  48 
Eng.  Eeprint  71;   Burnett  «.,  Anderson, 

I  Mer.  405,  35  Eng.  Eeprint  723.  Can. 
Keenan  r.  Osborne,  7  Ont.  L.  E.  134. 

[a]  Upon  paying  the  fund  over  to 
one  of  the  claimants,  the  right  of  the 
complainant  to  file  a  bill  of  interplead- 
er  is   determined.      Marvin  v.   Ellwood, 

II  Paige  (N.  Y.)  365;  Henderson  v. 
Watson,  23  Grant  Ch.  (Ont.)  355.  But 
see  Nash  r.  Smith,  6  Conn.  421. 

[bj  An  administrator  who  has 
never  reduced  assets'  into  possession 
cannot  compel  distributees,  who  were 
claiming  adversely,  and  some  of  whom 
had  possession,  to  interplead.  Martin 
V.  Maberry,  16  N.  C.  169,  wherein  the 
court  said:  "In  such  bills  the  equity 
of  the  plaintiff  is  to  be  indemnified  in 
the  delivery  of  property  of  which  he 
is  in  possession,  and  to  which  he  claims 
no  right.  The  plaintiff  not  having  the 
possession  is  unable  to  do  the  only  act 
for  which  an  indemnity  is   given." 

Necessity  for  averment  that  plaintiff 
is  in  possession  of  fund  see  infra,  VII, 
B,  1. 

28.  See  Empire  Eng.  Corp.  v.  Mack, 
217  N.  Y.  85,  111  N.  E.  475;  Bank 
of  Whitehouse  v.  Baldridge  (Tenn.), 
183   S.  W.   158. 

[a]  It  is  essential  that  there  be  a 
specific  fund,  or  property,  or  debt  ow- 
ing, or  a  duty  to  be  performed.  Smith 
v.  Mosier,  169  Fed.  430,  442;  Lincoln 
V.  Eut.  and  Burl.  E.  E.  Co.,  24  Vt. 
639.  But  see  Consociated  Society  v. 
Staples,  23   Conn.  544. 

[bJ  A  chose  in  action  may  be  the 
subject  of  an  interpleader  suit.  Hasel- 
tine  V.  Brickey,  16  Gratt.  (57  Va.) 
116,  121;  Eobinson  v.  Jenkins,  24  Q.  B. 
D.  275,  38  Wkly.  Eep.  360. 

[c]  Where  the  thing  claimed  is  sold 
by  consent  of  the  parties,   and  under 


order  of  court,  the  proceeds  of  sale 
will  be  considered  the  original  thing 
claimed.  Ball  v.  Madden,  139  Ga.  727, 
78  S.  E.  26. 

[dj  The  exact  value  of  the  thing 
or  duty  claimed  is  immaterial.  Cady 
V.  Potter,  55  Barb.   (N.  Y.)   463. 

Necessity  for  averments  as  to  thing 
or  fund  in  controversy  see  infra,  VII, 
B,  1. 

29.  See  the  following  cases:  U.  S. 
Smith  V.  Mosier,  169  Fed.  430,  440. 
Ala. — Enterprise  Lumb.  Co.  V.  First 
Nat.  Bank,  181  Ala.  388,  61  So.  930; 
Stewart  v.  Sample,  168  Ala.  270,  53  So. 
182;  Wheeler  v.  Armstrong,  164  Ala. 
442,  51  So.  268;  Gibson  v.  Goldthwaite, 
7  Ala.  288,  291.  Cal.— Pfister  v.  Wade, 
56  Cal.  43.  Ga.— Watters  v.  Lanford, 
140  Ga.  249,  78  S.  E.  847;  Nat.  Bank 
of  Augusta  V.  Augusta  Cotton,  etc.  Co., 
99  Ga.  286,  25  S.  E.  686;  Davis  v. 
Davis,  96  Ga.  136,  21  S.  E.  1D02.  HI. 
Partlow  V.  Moore,  184  111.  119,  56  N. 
E.  317;  Morrill  v.  Manhattan  Life  Ins. 
Co.,  183  111.  260,  267,  55  N.  E.  656; 
Supreme  Council  v.  Morrin,  154  111. 
App.  465.  Ind. — Northwestern  Mut. 
Life  Ins.  Co.  v.  Kidder,  162  Ind.  382, 
70  N.  E.  489.  la.— Hoyt  v.  Gouge,  125 
Iowa  603,  101  N.  W.  464.  Ky.— Star- 
ling V.  Brown,  7  Bush  164.  Mass. 
Gonia  v.  O'Brion,  111  N.  E.  787.  Mich. 
School,  etc.  V.  Weston,  31  Mich.  85. 
Miss.— Suodgrass  v.  Butler,  54  Miss. 
45.  Mo.— Clark  v.  Carter,  200  Mo.  515, 
98  S.  W.  594;  Borchers  v.  Barckus,  158 
Mo.  App.  267,  138  S.  W.  555;  Smith 
V.  Grand  Lodge,  12^  Mo.  App.  181,  101 
S.  W.  662;  Supreme  Council  v.  Palmer, 
107  Mo.  App.  157,  163,  80  S.  W.  699; 
Glaser  v.  Priest,  29  Mo.  App.  1,  5. 
N.  H.— Barrett  V.  Cady,  96  Atl.  325; 
Supreme  Commandery  v.  Donaghey,  74 
N.  H.  460,  69  Atl.  263.  N.  J.— Essex 
County  Trust  Co.  v.  Abbey,  82  N.  J. 
Eq.  107,  87  Atl.  641;  New  Jersey  Title 
Guarantee  &  T.  Co.  v.  Eector,  75  N.  J 
Eq.  423,  72  Atl.  968;  Bayerischen  Nat 
Verbrand  r.  Knaus,  75  IST.  J.  Eq.  363, 
72  Atl.  952;  Mt.  Hollv,  etc.  Co.  V. 
Ferree,  17  N.  J.  Eq.  117,  121;  Briant 
V.  Eeed,  14  N.  J.  Eq.  271.  N.  Y. 
Dardonville   v.   Smith,    133     App.    Div. 
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a  conflicting  claim  or  a  frivolous  or  pretended  claim  will  not  be  suffi- 

cient.^^ 

D.'  Same  Fund  or  Thing  LIust  Be  Claimed.  —  It  is  a  general  rule 
that'  each  of  the  conflicting  claimants  must  claim  the  same  fund,  debt 
or  thing,  and  that  their  claims    must    be    derived    from    a    common 


234,  117  N.  Y.  Supp.  216;  Callahan  v. 
Maccabees,  121  N.  Y.  Supp.  354;  Trav- 
elers Ins.  Co.  V.  Healey,  28  N.  Y.  Supp. 
478.  N.  C. — Supreme  Lodge  Knights 
of  Honor  v.  Selby,  153  N.  C.  203,  69 
S.  E.  51.  Ohio. — Conn,  Ins.  Co.  v.  Lea, 
10  Ohio  Dec.  39.  Ore.— Maxwell  v.  Fra- 
zier,  52  Ore.  183,  96  Pac.  548.  R.  I. 
Greene  V.  Mumford,  4  E.  L  313.  Teuu. 
Bank  of  Whitehouse  v.  Baldridge,  183 
S.  W.  158.  Tex. — Nixon  v.  Malone 
(Tex.  Civ.  App.),  95  S.  W.  577.  Va. 
Haseltine  v.  Brickey,  16  Gratt.  (57  Va.) 
116.  Vt. — Lincoln  v.  Eutland,  etc.  E. 
Co.,  24  Yt.  639.  W.  Va. — Dickesehied 
V.  Bank,  28  W.  Va.  340.  Can.— Mol- 
son's  Bank  V.  Eager,  10  Ont.  L.  E. 
452.  Eng. — Desborough  v.  Harris,  43 
Eng.  Eeprint  940;  Metcalf  v.  Harvey, 
1  Ves.  Sr.  248,  27  Eng.  Eeprint  1011. 

[a]  "It  is  one  of  the  essentials  to 
the  right  to  file  a  bill  of  interpleader 
that  there  be  two  or  more  claimants 
to  the  disputed  fund  capable  of  inter- 
pleading and  settling  the  matter  be- 
tween themselves.  If  the  bill  discloses 
upon  its  face  that  only  one  of  the 
claimants  is  in  a  position  to  enforce 
the  demand  against  the  plaintiff,  it 
will  be  dismissed  upon  demurrer.  If, 
on  the  other  hand,  its  allegations  are 
sufficient,  a  defendant  may  deny  them 
in  his  answer  and  rely  upon  the  plain- 
tiff's failure  of  proof  to  sustain  them; 
but,  if  he  neither  demurs  to  the  bill 
nor  denies  its  allegations  by  a  plea  or 
answer,  and  a  decree  is  made  that  the 
bill  is  properly  filed,  and  the  plaintiff 
is  ordered  to  pay  the  money  into  court 
and  be  discharged,  it  is  then  too  late 
to  raise  th«  objection  that  the  other 
defendants  were  not  properly  made 
parties  to  the  bill.  Under  such  cir- 
cumstances, it  will  be  treated  as  a 
proper  case  for  interpleader,  whether 
it  may  be  technically  so  or  not." 
Supreme  Commandery  v.  Donaghey,  74 
N.  H.  460,  69  Atl.  263. 

[b]  The  mere  fact  (1)  that  there 
are  two  or  more  claims  made,  does  not 
always  give  the  right  to  file  a  bill  of 
interpleader.  Home  Life  Ins.  Co.  v. 
Caulk,  86  Md.  385,  38  Atl.  901;  Em- 
erick   V.    New   York   Life   Ins.    Co.,   49 
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Md,  352;  Eunkle  V.  Eunkle,  112  Va. 
788,  72  S.  E.  695,  (2)  That  several 
attachments  are  laid  in  the  hands  of 
a  person  holding  funds  belonging  to 
debtor,  does  not  of  itself  entitle  the 
garnishee  to  file  the  bill.  Home  Life 
Ins.  Co.  V.  Caulk,  86  Md.  385,  38  Atl. 
901. 

[c]  Where  the  enforcement  of  one 
claim  implies  no  invalidity  to  the  other 
a  bill  cannot  be  maintained.  Moore  v. 
Barnheisel,  45  Mich.  500,  8  N.  W.  531; 
Sprague  v.  Soule,  35  Mich.  35. 

[d]  TVTien  the  rights  of  all  the 
claimants  are  ready  to  he  adjudicated 
at  the  time  of  filing  the  bill,  there  is 
sufficient  conflict.  It  must  not  depend 
on  the  happening  of  a  future  event. 
Crane  v.  McDonald,  118  N.  Y.  648,  23 
N.  E.  991;  Travelers'  Ins.  Co.  v. 
Healey,  86  Hun  524,  33  N.  Y.  Supp. 
911. 

[e]  One  Claim  May  Be  at  Law  and 
One  in  Equity. — See  supra,  II,  note 
24. 

Necessity  for  averment  as  to,  see 
infra,  Vil,  B,  1. 

30.  Pouch  V.  Prudential  Ins.  Co.,  204 
N.  Y.  281,  97  N.  E.  731;  Bassett  v. 
Leslie,  123  N,  Y.  396,  25  N.  E.  386; 
B.  &  O.  Eailroad  Co.  v.  Arthur,  90  N. 
Y.  234;  Hanna  v.  Manufacturers'  Trust 
Co.,  104  App.  Div.  90,  93  N.  Y.  Supp. 
304;  Cross  &  Brown  Co.  v.  Ludin  Eeal- 
ty  Co.,  90  Misc.  606,  154  N.  Y.  Supp. 
26;  Stock,  etc.  Co.  v.  Haight,  95  N,  Y. 
Supp.  71  (mere  assertion  of  a  claim  not 
sufficient);  Bridesburg  Mfg.  Co.  Case, 
106  Pa.  275, 

[a]  It  must  be  apparent  that  a  bona 
fide  controversy  exists  between  the 
rival  claimants,  Nassua  Bank  V. 
Yandes,  44  Hun  55,  58;  Stevenson  V. 
New  York  Life  Ins.  Co.,  10  App.  Div. 
233,  41  N.  Y.  Supp.  964;  Perkins  V. 
Montgomery,  70  N.  Y.  Supp.  136. 

[b]  There  must  be  a  substantial 
dispute.  Lopez  f.  Kellogg,  65  App.  Div. 
214,   72   N,   Y.   Supp.   562. 

[c]  Where  neither  claimant  is  en- 
titled to  the  fund  or  thing  in  contro- 
versv,  the  bill  will  be  dismissed. 
Barker  v.  Swain,  57  N.  C.  220. 
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source.^^    The  fact  that  some  claim  only  a  part,  and  some  claim  the 


31.  See  the  following  cases:  U.  S. 
Wells  Fargo  &  Co.  v.  Miner,  25  Fed. 
533,  537.  Ala. — Enterprise  Lumb.  Co. 
t\  First  Nat.  Bank,  181  Ala.  388,  61 
So.  930;  Stewart  v.  Sample,  168  Ala. 
270,  53  So.  182;  Wilkinson  v.  Searcy, 
74  Ala.  243;  Wheeler  v.  Armstrong, 
164  Ala.  442,  51  So.  268;  Conley  i\ 
Alabama  Gold  Life  Ins.  Co.,  67  Ala. 
472;  Hajes  v.  Johnson,  4  Ala.  267; 
Davis  V.  Douglass,  12  Ala.  App.  581, 
68  So.  528.  Ark.— Chicago,  etc.  Ey. 
Co.  V.  Moore,  92  Ark.  446,  123  S.  W. 
233.;  Southwestern,  etc.  Co.  v.  Benson, 
63  Ark.  283,  38  S.  W.  341.  Cal.— Pfis- 
ter  V.  Wade,  56  Cal.  43.  Conn.— Grand 
Lodge  V.  Burns,  84  Conn.  356,  80  Atl. 
157.  D.  C— Kellogg  v.  Mutual  Life 
Ins.  Co.,  25  App.  Cas.  36.  Ga. — Price 
V.  Chemical  Co.,  136  Ga.  175,  71  S.  E. 
4;  Davis  r.  Davis,  96  Ga.  136,  21  S.  E. 
1002.  Idaho. — McCauley  v.  Sears,  3 
Idaho  676,  34  Pac.  814.  111.— Eauch 
V.  Ft.  Dearborn  Nat.  Bank,  223  111. 
507,  79  N.  E.  273;  Partlow  r.  Moore, 
184  111.  119,  121,  56  N.  E.  317;  Mor- 
rill V.  Manhattan  Life  Ins.  Co.,  183 
m.  260,  55  N.  E.  656  (afflnning  82  111. 
App.  410) ;  Evan  r.  Lamson,  153  111. 
520,  523,  39  N.  E.  979  (affirming  44 
111.  App.  204) ;  Brokelebank  v.  Lasher, 
109  111.  627;  Newhall  v.  Kastens,  70 
HI.  156,  159;  Supreme  Council  f.  Mur- 
rin,  154  Dl.  App.  465;  Bvers  V.  Sansom- 
Thaver,  etc.  Co.,  Ill  111.  App.  575; 
Curtis  V.  Williams,  35  111.  App.  518, 
524.  See  also  Cogswell  v.  Armstrong,  77 
111.  139,  141;  Livingston  V.  Bank,  50 
111.  App.  562,  566;  Heinrich  v.  Harrigan, 
179  111.  App.  199;  Snow  v.  Ulrich,  126 
HI.  App.  493;  Sachsel  v.  Farrar,  35  111. 
App.  277.  Ind. — Northwestern  Mut. 
Life  Ins.  Co.  r.  Kidder,  162  Ind.  382, 
70  N.  E.  489;  Ketcham  v.  Brazil,  etc. 
Co.,  88  Ind.  515;  White,  etc.  Canal  Co. 
V.  Comegys,  2  Ind.  469;  Crane  V.  Burn- 
trager,  1  Ind.  165.  la. — Hovt  v.  Gouge, 
125  Iowa  603,  101  N.  W."  464.  Ky. 
French  i'.  Howard,  3  BibT)  301.  Mass. 
Gonia  v.  O'Brion,  111  N.  E.  787;  Third 
Nat.  Bank  r.  Skillings  Lumb.  Co.,  132 
Mass.  410;  Cobb  v.  Eice,  130  Mass.  231; 
Salisbury  Mills  r.  Townsend,  109  Mass. 
115,  121.  Mich.— Lanning  i:  Stiles,  176 
Mich.  275,  142  N.  W.  581;  Detroit 
Trust  Co.  v.  Hunrath,  168  Mich.  180, 
131  N.  W.  147;  Wallace  r.  Sortor,  52 
Mich.  159,  17  N.  W.  794;  Sprague  v. 
Soule,  35  Mich.  35.     See  Michigan,  etc. 


Co.  V.  White,  44  Mich.  25,  29.  Miss. 
Blue  V.  Watson,  59  Miss.  619.  Mo. 
McGinn  v.  Interstate  Nat.  Bank,  178 
Mo.  App.  347,  166  S.  W.  345;  United 
Evs.  V.  O'Connor,  153  Mo.  App.  128, 
136,  132  S.  W.  262;  Smith  v.  Grand 
Lodge,  124  Mo.  App.  181,  101  S.  W. 
662;  Hartsook  &  Home  v.  Chrissman, 
114  Mo.  App.  558,  90  S.  W.  116;  La- 
valle  r.  Belliu,  121  Mo.  App.  442,  97 
S.  W.  200;  Supreme  Council  v.  Palmer, 
107  Mo.  App.  157,  80  S.  AY.  699;  Ar- 
nold V.  Sedalia  Nat.  Bank,  100  Mo.  App. 
474,  74  S.  W.  1038.  Nev.— Orr  Water, 
etc.  Co.  f.  Larcombe,  14  Nev.  53.  N.  C. 
Supreme  Lodge  Knights  of  Honor  v.  Sel- 
by,  153  N.  C.  203,  69  S.  E.  51.  N.  H. 
Barrett  v.  Cady,  96  Atl.  325;  Supreme 
Commandery  v.  Donaghey,  69  Atl.  263. 
N.  J.— Ireland  f.  Kelly,  60  N.  J.  Ea. 
308,  47  Atl.  51;  Hlingworth  i;.  Eowe,  52 
N.  J.  Eq.  360,  28  Atl.  456;  Leddel's  Exr. 
t:  Starr,  20  N.  J.  Eq.  274.  N.  Y.— Em- 
pire Eng.  Corp.  v.  Mack,  217  N.  Y.  85, 
111  N.  E  475;  Home  Machine  Co  v. 
Gifford,  66  Barb.  597;  Cady  r.  Potter, 
55  Barb.  463;  Marvin  l\  Ellwood,  11 
Paige  365,  373;  Supervisors,  etc.  v.  Sea- 
bury,  11  Abb.  N.  C.  461;  Atkinson  V. 
Manks,  1  Cow.  691-703;  Pouch  v.  Pru- 
dential Ins.  Co.,  204  N.  Y.  281,  97  N. 
E.  731;  Bassett  v.  Leslie,  123  N.  Y. 
396,  25  N.  E.  386;  Crane  v.  McDonald, 
118  N.  Y.  648,  23  N.  E.  991;  Dorn  v. 
Fox,  61  N.  Y.  264;  Travelers  Ins.  Co. 
r.  Healey,  86  Hun  524,  33  N.  Y.  Supp. 
911;  Wenstrome  Elec.  Co.  v.  Bloomer, 
85  Hun  389,  32  N.  Y.  Supp.  903;  Schell 
v.  Lowe,  75  Hun  43,  26  N.  Y.  Supp. 
991;  Beebe  V.  Mead,  101  App.  Div. 
500,  92  N.  Y.  Supp.  51;  Olson  v.  Moran, 
99  N.  Y.  Supp.  338;  Bassett  v.  Leslie, 
10  N.  Y.  Supp.  483;  Fulton  Bank  V. 
Chase,  6  N.  Y.  Supp.  126.  N.  C— Su- 
preme Lodge  Knights  of  Honor  i'.  Sel- 
by,  153  N.  C.  203^,  69  S.  E.  51.  Ohio. 
Johnson  r.  Oliver,  51  Ohio  St.  6,  36 
N.  E.  458.  Ore. — Maxwell  f.  Frazier, 
52  Ore.  183,  96  Pac.  548;  Northern 
Pacific  Lumb.  Co.  v.  Lang,  28  Ore.  246, 
42  Pac.  799,  52  Am.  St.  Eep.  780. 
Pa. — Bennett  V.  Pennsylvania  E.  E.  Co., 
17  Pa.  Co.  Ct.  189;  Brooke  v.  Smith, 
13  Pa.  Co.  Ct.  557.  R.  I.— Greene  r. 
Mumford,  4  E.  I.  313.  Tenn.— Bank  of 
Whitehouse  r.  Baldridge,  183  S.  W. 
158.  Tex. — Nixon  v.  Malone  (Tex.  Civ. 
App.),  95  S.  W.  577.  Va.— Eunkle  i". 
Eunkle,    112    Va.    788,    72    S.     E.     695; 
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whole  of  the  fund,  does  not  defeat  the  right  to  file  the  bill,  how- 
ever.^^ 

E.     Plaintiff  ]\Iust  Be  a  ]\Tere  Stakeholder.  —  It  is  essential  to 
the  maintenance  of  a  strict  bill  of  interpleader  that  the  complainant 


Haseltine  v.  Brickey,  16  Gratt.  (57  Va.) 
116,  121.  Vt. — Wing  V.  Spaulding,  64 
Vt.  83,  23  Atl.  615;  Lincoln  v.  Eut.  & 
Burl.  E.  E.,  24  Vt.  639.  W.  Va.— Par- 
dee, etc.  Lumb.  Co.  V.  Odell,  88  S.  E. 
419;  Oil  Eun,  etc.  Co.  v.  Gale,  6  W. 
Va.  525.  Eng.— Desborough  v.  Harris, 
43  Eng.  Eeprint  940;  Dungey  V.  An- 
gove,  2  Ves.  Jr.  304,  310,  30  Eng.  Ee- 
print 644.  Can. — Tees  v.  Spence,  3 
Manitoba  430;  Jones  v.  Jenkins,  25  U. 
C,  Q.  B.  151. 

[a]  In  Applebaum  v.  Eosenbluni, 
150  N.  Y.  Supp.  472,  the  plaintiff 
sued  on  an  award  made  pur- 
suant to  an  arbitration  agreement  be- 
tween plaintiff  and  defendant.  The 
claims  of  third  parties  against  the  de- 
fendant were  to  a  certain  fund  in  his 
hands,  to  which  plaintiff  made  no 
claim.  The  case,  therefore,  is  not  one 
for  interpleader,  since  the  demand  of 
the  third  parties  was  not  "for  the 
same  debt  or  property.'' 

[b]  The  claim  must  be  a  valid  and 
subsisting  one  against  the  fund  or 
thing  in  controversy  (Davis  V.  Davis, 
96  Ga.  136;  Bridesburg  Mfg.  Go's  Case, 
106  Pa.  275),  and  not  against  the 
claimant  personally.  111. — Eyan  r.  Lam- 
son,  153  111.  520,  afflrming  44  111.  App. 
204.  N.  Y. — Hanna  v.  Manufacturers' 
Trust  Co.,  104  App.  Div.  90,  93  N.  Y. 
Supp.  304;  Chamberlain  v.  Almv,  3 
Misc.  555,  23  N.  Y.  Supp.  316;  Dela- 
ware, etc.  Ev.  Co.  V.  Corwith,  5  N.  Y. 
Supp.  792.  Pa.— McSorley  v.  Coyle,  40 
Pa.  Sup.  560. 

[c]  The  claims  need  not  be  strictly 
identical;  if  they  grow  out  of  the 
same  contract  it  will  be  sufficient.  Trav- 
elers Ins.  Co.  V.  Healey,  28  N.  Y.  Supp. 
478. 

[d]  Where  one  purchases  property 
from  an  executor  de  son  tort  and  is 
threatened  with  suit  by  the  rightful 
administrator,  he  could  not  compel  the 
two  to  interplead,  for  he  is  liable  to 
one  on  an  express  contract,  and  to  the 
other  he  is  liable  in  tort  for  the 
wrongful  conversion  of  the  property, 
and  even  though  the  property  is  iden- 
tical the  duty  or  obligation  is  differ- 
ent. Eauch  V.  Ft.  Dearborn  Nat.  Bank, 
223  111.  507,   79  N.  E.  273. 
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[e]  Where  the  mortgagor  sold 
lands,  and  the  purchaser  paid  part  cash 
and  the  balance  in  notes,  if  the  notes 
secured  by  the  mortgage  and  the  note 
for  the  unpaid  purchase  price  are  as- 
signed to  different  persons,  the  pur- 
chaser cannot  compel  them  to  inter- 
plead. Wilkinson  v.  Searcy,  74  Ala. 
243. 

[f]  Where  one  is  claiming  a  debt 
arising  out  of  contract,  and  the  other 
damages  arising  out  of  tort,  they  are 
not  clain.ing  the  same  fund,  debt  or 
thing,  and  tlie  bill  cannot  be  main- 
tained. Eauch  v.  Ft.  Dearborn  Nat. 
Bank,  223  111.  507,  79  N.  E.  273.  And 
see  North  Pac.  Lumb.  Co.  v.  Lang,  28 
Ore.  246,  42  Pac.  799,  52  Am.  St.  Eep. 
780.  Cnmpare,  Nixon  v.  Malone  (Tex. 
Civ.  App.),  95  S.  W.  577,  holding  that 
it  is  immaterial  that  some  claim  in 
tort  and  some  in  contract. 

[g]  "A  vendee  sued  by  his  vendor 
for  the  price  of  goods,  and  by  a  third 
party  in  trover  for  their  value,  can- 
not maintain  an  interpleader  suit,  since 
the  claims  made  against  him  are  not 
identical;  the  one  seeking  to  have  the 
benefit  of  a  contract,  the  other  claim- 
ing the  value  of  chattels  which  are  the 
subject  of  it.  (Slanev  V.  Sidney,  14 
Mees.  &  W.  800.)"  JPfister  v.  Wade, 
56   Cal.   43. 

Must  be  no  independent  liability  see 
infra,   ITT,   J. 

Necessity  for  averment  as  to,  see 
infra,  VII,  B,  1. 

32.  See  the  following  cases:  Ala. 
Enterprise  Lumb.  Co.  v.  First  Nat. 
Bank,  181  Ala.  388,  61  So.  930.  Conn. 
Consociated,  etc.  Farms  v.  Staples,  23 
Conn.  544.  Mich. — School,  etc.  v.  Wes- 
ton, 31  Mich.  85,  95.  N.  J.— Packard 
r.  Stevens,  58  N.  J.  Eq.  489.  N.  Y. 
Ilowland  v.  Lounds,  51  N.  Y.  604,  609; 
Jones  r.  Phoenix  Bank,  8  N.  Y.  228, 
233;  Fargo  v.  Arthur,  43  How.  Pr.  193; 
Mohawk,  etc.  E.E.  Co.  v.  Clute,  4  Paige 
Ch.  384;  City  Bank  v.  Bangs,  2  Paige 
570;  Supervisors,  etc.  v.  Seabury,  11 
Abb.  N.  C.  461 ;  DuEois  v.  Union  Dime 
Sav.  Inst.,  89  Hun  382,  35  N.  Y.  Supp. 
397;  Eogers  r.  McCoach,  120  N.  Y. 
Supp.  686.  Pa.— Bridesburg  Mfg.  Co. 
Case,   106   Pa.    275.      Tex.— Eochelle   v. 
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have  no  interest  in  the  fund,  debt  or  thing  in  controversy;  he  must 
maintain  the  position  of  an  innocent  stakeholder,  standing  indifferent 
between  the  claimants.^^     This  position  must  be  maintained  through- 


Pacific  Exp.  Co.,  56  Tex.  Civ.  App. 
1-42,  148,  120  S.  W.  543.  Can.— Elgie 
V.  Edgar,  8  Ont.  W.  E.  307. 

[aj  "As  to  the  identity  of  the  debt 
alleged  to  be  in  dispute,  it  is  suffi- 
cient if  the  claimant 's  demand  is  one 
which  must  hs  satisfied  out  of  the 
fund,  even  though  he  does  not  claim 
the  whole.  Barnes  v.  Mavor,  27  Hun 
236;  Suart  v.  Welch,  4  Mylne  &  Craig 
316."  Koenig  v.  New  York  Life  Ins. 
Co.,  14  N.  Y.  St.  250. 

[bj  Even  though  the  aggregate 
amount  of  the  claims  exceeds  the  fund, 
it  will  not  preclude  the  complainant's 
right  to  file  his  bill.  School,  etc.  v. 
Weston,  31   Mich.   85,  95. 

[cj  Where  contractors  through  neg- 
lect failed  to  measure  amount  of  de- 
posits in  a  fill,  and  each  claimed  an 
amount  so  large  that  the  total  was 
greater  than  the  amount  due  for  the 
whole  work,  the  bill  was  allowed  to 
determine  the  rights  of  the  claimants. 
Packard  v.  Stephens,  58  N.  J.  Eq.  489, 
46  Atl.   250. 

[d]  The  right  to  interplead  is  not 
defeated  by  the  fact  that  the  amount 
due  is  greater  than  all  claims  (Con- 
sociated,  etc.  Farms  v.  Staples,  23 
Conn.  544;  Clarke  v.  Saloy,  2  La.  Ann. 
987),  or  the  fact  that  one  claims  less 
than  the  whole  amount  admitted  to 
be  due  (Rochelle  v.  Pacific  Exp.  Co., 
56  Tex.  Civ.  App.  142,  148,  120  S.  W. 
543). 

[e]  But  in  Pfister  v.  Wade,  56  Cal. 
43,  the  court  said:  "It  is  an  inflexible 
rule  that  the  thing  to  which  the  parties 
make  adverse  claims  must  be  one  and 
the  same  thing;  or,  in  other  words,  the 
claims  must  be  identical.  Where  the 
claims  made  by  the  defendants  are  of 
different  amounts,  they  never  can  he 
identical.  Here  the  plaintiff  alleges  in 
his  complaint  that  two  hundred  and 
thirty-two  dollars  of  the  amount  he 
asks  to  pay  into  court  is  not  claimed 
by  defendant  Wade,  but  is  due  with- 
out question  to  defendant  Bliss;  while 
the  latter  claims  the  whole  amount. 
So  plain  a  violation  of  an  *  inflexible 
rule'  ought  not  to  be  upheld.  There 
may  indeed  be  cases  in  which  all  the 
fund — where  a  plaintiff  sustains  to  it 
the  mere  relation  of  a  trustee  or  stake- 


holder— may  not  be  claimed  by  each 
of  the  defendants;  but  it  must  appear 
at  least  that  the  defendants  assert  ad- 
verse claims  to  all  and  every  part  of 
it.  School  District  V.  Weston,  31  Mich. 
85.  It  is  an  undeviating  rule,  that 
where  the  plaintiff  raises  any  questions 
as  to  the  amount  of  the  claim,  which 
is  the  subject  of  litigation,  this  alone 
will  be  fatal  to  the  right  to  the 
remedy.  Diplock  v.  Hammond,  27  Eng. 
L.  &  Eq.  202." 

33.  See  the  following:  U.  S. — Groves 
V.  Sentell,  153  U.  S.  465,  485,  14  Sup. 
Ct.  898,  38  L.  ed.  785;  Killian  v.  Eb- 
binghaus,  110  U.  S.  568,  4  Sup.  Ct. 
232,  28  L.  ed.  246;  Huxley  v.  Pennsyl- 
vania Warehousing,  etc.  Co.,  184  Fed. 
705,  106  C.  C.  A.  659;  Knickerbocker 
Trust  Co.  V.  Kalamazoo,  182  Fed.  865; 
Wells  Fargo,  etc.  Co.  v.  Miner,  25  Fed. 
533,  537;  Aetna  Nat.  Bank  v.  United 
States  Life  Ins.  Co.,  25  Fed.  531.  Ala. 
Enterprise  Lumb.  Co.  v.  First  Nat. 
Bank,  181  Ala.  388,  61  So.  930;  Stew- 
art V.  Sample,  168  Ala.  270,  53  So. 
182;  Wheeler  v.  Armstrong,  164  Ala. 
442,  51  So.  268;  Kyle  v.  Mary  Lee 
Coal,  etc.  Co.,  112  Ala.  606,  20  So.  851; 
Crass  V.  Memphis  &  Charleston  E.  E. 
Co.,  96  Ala.  447,  11  So.  480;  Conley 
r.  Alabama  Gold  Life  Ins.  Co.,  67  Ala. 
472.  Ark. — Chicago,  etc.  Ey.  Co.  v. 
Moore,  92  Ark.  446,  123  S.  W.  233. 
Cal.— Fox  r.  Sutton,  127  Cal.  515,  59 
Pac.  939;  Orient  Ins.  Co.  v.  Eeed,  81 
Cal.  145,  22  Pac.  484;  Pfister  v.  Wade, 
56  Cal.  43;  Lackmann  v.  Klauenberg, 
3  Cal.  App.  183,  84  Pac.  776.  Conn. 
Grand  Lodge  v.  Burns,  84  Conn.  356, 
SO  Atl.  157;  Union  Trust  Co.  V.  Stam- 
ford Trust  Co.,  72  Conn.  86,  43  Atl. 
555.  D.  C— Kellogg  v.  Mutual  Life 
Ins.  Co.,  25  App.  Cas.  36;  Eichardson 
V.  Belt,  13  App.  Cas.  197,  200.  Ga. 
Manufacturers  Finance  Co.  V.  Jones 
Co.,  141  Ga.  619,  81  S.  E.  1033;  Little 
&  Green  v.  Davis,  140  Ga.  212,  78  S.  E. 
842;  Price  V.  Chemical  Co.,  136  Ga. 
175,  71  S.  E.  4;  Western,  etc.  Co.  V. 
Union  Tnv.  Co.,  128  Ga.  74,  57  S.  E. 
100;  Hatfield  v.  McWhorter,  40  Ga. 
269.  m.— Partlow  v.  Moore,  184  111. 
119,  121,  56  N.  E.  317;  Morrill  v.  Man- 
hattan Life  Ins.  Co.,  183  111.  260,  267, 
55   N.   E.   656,  82  111.   App.   410;    New- 
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hall  V.  Kastens,  70  111.  156,  159;  Hem- 
rich  V.  Harrigan,  179  111.  App.  199; 
National  Union  v.  Keefe,  172  111.  App. 
101;'  Supreme  Council  v.  Murrin,  154 
111.  App.  465;  Hoskins  V.  Mann,  143 
111.  App.  49;  Snow  •;;.  Ulrich,  126  lU. 
App.  493;  Bvers  v.  Sansom-Thayer,  etc. 
Co.,  Ill  111.'^ App.  575;  Long  v.  Barker, 
85  111.  431;  Morrill  V.  Manhattan  Life 
Ins.  Co.,  82  111.  App.  410,  416; 
Whitbeck  v.  Whiting,  59  111.  App. 
520;  Livingstone  f.  Bank,  50  111. 
App.  562,  566;  Curtis  v.  Williams, 
35  111.  App.  518,  524;  Mitchell 
V.  Northwestern,  etc.  Co.,  26  111.  App, 
295.  Ind. — Northwestern  Ins.  Co.  v. 
Kidder,  162  Ind.  382,  70  N.  E.  489, 
66  L.  E.  A.  89,  1  Ann.  Cas.  509; 
Ketcham  v.  Brazil,  etc.  Co.,  88  Ind. 
515;  Kreig  v.  Palmer  Nat.  Bank  (Ind. 
App.),  Ill  N.  E.  31.  Md.— Home  Life 
Ins.  Co.  V.  Caulk,  86  Md.  385,  390,  38 
Atl.  901;  Kerr  v.  Union  Bank,  18  Md. 
395.  Mass.— Gonia  v.  O'Brion,  111  N. 
E.  787;  Nelson  v.  Piper,  213  Mass.  531, 
100  N.  E.  749;  Welch  v.  Boston,  208 
Mass.  326,  94  N.  E.  271;  Third  Nat. 
Bank  v.  Skillings  Lumb.  Co.,  132  Mass. 
410;  Cobb  v.  Eice,  130  Mass.  231; 
Sprague  v.  West,  127  Mass.  471.  Mich. 
Detroit  Trust  Co.  V.  Hunrath,  168  Mich. 
ISO,  131  N.  W.  147;  Bliss  v.  French, 
117  Mich.  538,  76  N.  W.  73;  Sprague 
V.  Soule,  35  Mich.  35;  School,  etc.  v. 
Weston,  31  Mich.  85,  94,  Minn.— Cul- 
len  V.  Dawson,  24  Minn.  66,  72.  Miss. 
Snodgrass  V.  Butler,  54  Miss.  45;  Blue 
r.  Watson,  59  Miss.  619,  626.  Mo. 
Little  V.  St.  Louis  Union  Trust  Co., 
197  Mo.  281,  94  S.  W.  890;  Harris 
Banking  Co.  v.  Miller,  190  Mo.  640, 
659,  89  S.  W.  629;  Eoselle  v.  Farmers 
Bank,  119  Mo.  84,  24  S.  W.  744;  Hath- 
away V.  Foy,  40  Mo.  540;  Young  v. 
Miller  (Mo.  App.),  182  S.  W.  822;  Gee 
V.  Leaver,  172  Mo.  App.  191,  157  S.  W. 
842;  Commercial  Trust  Co.  v.  Bank,  161 
Mo.  App.  431,  435,  143  S.  W.  531; 
United" Eys.  Co.  ■?;.  O'Connor,  153  Mo. 
App.  128,  136,  132  S.  W.  335;  Smith 
V.  Grand  Lodge,  124  Mo.  App.  181,  202, 
101  S.  W.  662;  Green  V.  Davis,  118 
Mo.  App.  636,  643,  96  S.  W.  318; 
Hartsook  and  Home  v.  Chrissman,  114 
Mo.  App.  558,  561,  90  S.  W.  116; 
Supreme  Council,  etc.  V.  Palmer,  107 
Mo.  App.  157,  163,  80  S.  W.  699;  Ar- 
nold V.  Sedalia  Nat.  Bank,  100  Mo. 
App.  474,  74  S.  W.  1038;  Wabash  Ey. 
Co.  V.  Flannigan,  95  Mo.  App.  477, 
485,  75  S.  W.  691;  Swain  v.  Bartlett, 
82      Mo.      App.      642,      646;      Arn     v. 
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Arn,     81     Mo.     App.     133,     138;     Sul- 
livan   V.    Knights,    etc.,    73    Mo.    App. 
43;  Glaser  v.  Priest,  29  Mo.  App.  1,  8; 
Monks  v.  Miller,  13  Mo.  App.  363.  Nev. 
Orr   Water   Co.   v.   Larcombe,    14   Nev. 
53.     N.   H.— Barrett   v.    Cady,    96   Atl. 
325;  Supreme  Commandery  r.  Donaghey, 
74  N.  H.  466,  69  Atl.  263;  Page  Belting 
Co.  V.  Prince,   etc.   Co.,  74  N.   H.   262, 
67  Atl.  401;  Farley  v.  Blood,  30  N.  H. 
354.     N.  J.— Ludlow  V.  Strong,  53  N.  J. 
Eq.   326,   31   Atl.  409;   First  Nat.  Bank 
V.     Biniuger,     26     N.    J.    Eq.    345,   347; 
Williams    v.    Matthews,    47    N.    J.    Eq. 
196,    198,    20    Atl.     261;     Wakeman     v. 
Kingsland,   46    N.    J.    Eq.   113,    18    Atl. 
680;    Mt.   Holly,  etc.   Co.  v.  Ferree,   17 
N.  J.  Eq.   117;   Lozier  v.   Van  Saun,   3 
N.  J.  Eq.   325.     N.  M. — Bowman  Bank 
&  Trust  Co.  V.  First  Nat.  Bank,  18  N. 
M.   589,   139  Pac.   148.     N.  Y.— Empire 
Eng.  Corp.  v.  Mack,  217  N.  Y.  85,  111 
N.    E.    475;    Pouch    v.    Prudential    Ins. 
Co.,  204  N.  Y.  281,  97  N.  E.  731;  Bas- 
sett  V.  Leslie,  123  N.  Y.  396,  25  N.  E. 
386;    Crane    v.    McDonald,    118    N.    Y. 
648,  23  N.  E.  991;  Dows  V.  Kidder,  84 
N..  Y.  121;   Dorn  v.  Fox,  61  N.  Y.  264; 
New  York  E.  E.  v.  Schuyler,  17  N.  Y. 
592,   reversed,   1   Abb.   Pr.    417;     Howe 
Machine   Co.  v.   Gifford,   66   Barb.   597; 
Cadv  V.  Potter,  55  Barb.  463;  Fletcher 
r.   Troy  Sav.  Bank,   14  How.   Pr.   383; 
Sherman    v.    Partridge,     4     Duer     646; 
Wakemann  v.  Dickey,   19  Abb.  Pr.  24; 
AtKinson  i:  Manks,   1   Cow.   691;   Mar- 
vin V.  Ellwood,  11  Paige  365;  Shaw  v. 
Coster,   8   Paige  339;    Schuyler   V.   Har- - 
gons,  3  Eob.  673;  Travelers  Ins.  Co.  V. 
Healey,    86    Hun    524,    33    N.    Y.    Supp. 
911;    Wenstrom    Elec.    Co.    v.    Bloomer, 
85  Hun  389,  32  N.  Y.  Supp.  103;  Schell 
v.   Lowe,   75   Hun  43,   26   N.   Y.   Supp. 
991;    Lawson   v.   Terminal,   etc.   Co.,   70 
Hun   281,    24   N.   Y.    Supp.    281;    Crom- 
well V.  American,  etc.  Co.,  57  Hun  149, 
11   N.   Y.  Supp.   144;   Trust   Co.  v.   Cal- 
vet   Eoginat   Co.,   93   N.   Y.   Supp.   238. 
N.     C. — Supreme     Lodge      Knights      of 
Honor    v.    Selby,    153    N.    C.    203,    69 
S.  E.  51;  Quinn  f.  Green,  36  N.  C.  229; 
Martin  v.  Maberry,  16  N.  C.  169.     Ore. 
North  Pac.  Lumb.  Co.  v.  Lang,  28  Ore. 
246,   42   Pac.    799.     Pa. — De   Zouche   v. 
Garrison,    140    Pa.    430,    21     Atl.     450; 
Bridesburg    Mfg.     Co.     Case,     106     Pa. 
275;  Tritt  v.  Crotzer,  13  Pa.  451;  Wal- 
lace  V.    Clingan,   9   Pa.   49;    Bennett   r. 
Pennsylvania  E.  E.  Co.,  17  Pa.  Co.  Ct. 
189;  In  re  iloore,  7  Culp  97;  Coates  v. 
Eoberts,  4  Eawle  100,  109.    R.  I.— Con- 
necticut Mut.  Life  Ins.  Co.  v.  Tucker, 
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23  R.  I.  1,  49  Atl.  26;  Providence  Bank 
V.  Wilkinson,  4  R.  I.  507;  Greene  v. 
Mumford,  4  E.  I.  313.  S.  C— Loan  & 
Savings  Bank  v.  Farmers,  etc.  Banlc, 
74  S.  C.  210,  54  S.  E.  364.  Tenn. 
Bank  of  Wkitekouse  v.  Baldridge,  183 
S.  W.  158.  Tex. — Beilharz  v.  lUings- 
worth,  132  S.  W.  106;  Nixon  v.  New 
York  Life  Ins.  Co.,  100  Tex.  250,  9S 
S.  W.  380,  99  S.  W.  403;  Trammell  v. 
Guffey  Petroleum  Co.,  42  Tex.  Civ. 
App.  455,  94  S.  W.  104.  Utah.— Walker 
V.  Bamberger,  17  Utah  239,  54  Pac.  108. 
Va.— Eunkle  v.  Runkle,  112  Va.  788,  72 
S  E.  695.  Vt.— Montpelier  v.  Capital 
Sav.  Bank,  75  Vt.  433,  435,  56  Atl.  89; 
Wing  V.  Spaulding,  64  A^t.  83,  23  Atl. 
615;  French  i:  Eobrchard,  50  Vt.  43; 
Holmes  v.  Clark,  46  Vt.  22;  Horton  v. 
Baptist  Church,  34  Vt.  309,  313;  Lin- 
coln V.  Rutland,  24  Vt.  639.  W.  Va. 
Amos  V.  Angotti,  88  S.  E.  1094;  Par- 
dee, etc.  Lumb.  Co.  v.  Odell,  88  S.  E. 
419.     Eng. — Baker    r.    Australia    Bank, 

5  Wklv.  Rep.  253;  Bignold  v.  Audlaud, 
11  Sim\  22,  59  Eng.  Reprint  781;  Moore 
V.  Usher,  7  Sim.  383,  58  Eng.  Reprint 
884;  Desborough  r.  Harris,  5  De  G.  M. 

6  G.  439,  43  Eng.  Reprint  940;  Mitchell 
V.  Hayne,  2  Sim.  &  St.  63,  57  Eng. 
Reprint  268;  Crawshay  v.  Thornton,  2 
Myl.  &  Cr.  1,  40  Eng.  Reprint  541, 
afftrminQ  58  Eng.  Reprint  887;  Laing 
V.  Zeden,  31  L.  T.  Rep.  N.  S.  284^^; 
Dowson  V.  Macfarlane,  81  L.  T.  Rep. 
N.  S.  67.  Can.— Victoria  Fire  Ins.  Co. 
V.  Bethune,  1  Ont.  App.  398,  403;  Mer- 
chants Bank  v.  McLean,  5  Manitoba 
219. 

[a]  The  complainant's  position  (1) 
must  be  neutral,  and  no  partialitj^  or 
hostility  towards  any  of  the  claimants 
must  appear.  Greene  v.  Davis,  118 
Mo.  App.  636,  643,  96  S.  W.  318.  (2) 
He  should  stand  in  such  a  position  that 
upon  depositing  the  fund  in  court  he 
is  entitled  to  withdraw  from  the  suit 
and  leave  the  defendants  to  establish 
their  rights  in  the  fund.  Holmes  v. 
Clark,  46  Vt.  22,  28. 

[b]  "A  party  who  interpleads  and 
pays  money  into  court  does  so  on  the 
theory  that  he  acknowledges  his  liabil- 
ity and  discharges  it  under  the  direc- 
tion of  the  court  to  avoid  complications 
with  parties  who  assert  conflicting 
claims  to  the  money  so  paid  by  him. 
One  of  the  essential  elements  of  such 
interpleader  is  that  the  party  does  not 
assert  any  claim  to  the  money  so  paid, 
or   claim   any   interest    in   the   contro- 


versy, other  than  that  of  saving  him- 
self  from  costs  and  expenses  of  liti- 
gation." Kreig  v.  Palmer  Nat.  Bank 
(Ind.  App.),  Ill  N.  E.  31. 

[c]  "If  the  controversy  among 
claimants  is  occasioned  by  plaintiff's 
own  conduct,  he  cannot  maintain  inter- 
pleader, for  in  such  case  his  impulse 
would  be  to  exonerate  himself,  and  his 
position  could  not  be  impartial."  Amos 
c.  Angotti  (W.  Va.),  88  S.  E.  1094. 

[d]  This  rule  means  that  the  com- 
plainant shall  stand  financially  indiffer- 
ent between  the  parties  and  acting  as 
a  mere  stakeholder.  It  does  not  mean 
that  he  shall  have  no  opinion  as  to 
which  of  the  defendants  ought  to  have 
the  fund,  and  shall  not  care  as  a  mat- 
ter of  sentiment  which  finally  receives 
it.  Heinrieh  v.  Harrigan,  179  111.  App. 
199. 

[e]  "While  it  is  clearly  the  duty 
of  the  stakeholder  to  be  fair  and  im- 
partial, it  is  also  his  duty  to  disclose 
to  the  trial  court  all  facts  possessed 
in  reference  to  matters  in  issue,  and  to 
do  so  is  not  in  law  a  showing  of  par- 
tialitv."  Pulkrabeck  v.  Griflath  (Tex. 
Civ.  App.),  179  S.  W.  282. 

[f]  Where  funds  are  subscribed  by 
various  persons,  including  the  oflacers 
of  a  bank,  and  are  deposited  in  the 
bank  to  be  paid  to  a  corporation  on 
the  contingency  of  a  completion  of  a 
contract,  and  a  controversy  arises 
among  the  subscribers  to  the  fund,  in- 
cluding such  bank  officers  as  individ- 
uals, questioning  the  completion  of  the 
contract  in  such  a  sense  as  to  entitle 
the  corporation  to  the  funds,  such  ac- 
tion by  such  bank  officials  as  indi- 
vidual subscribers,  cannot  be  held  to 
be  such  an  intermeddling  by  the  bank 
as  would  preclude  it  from  maintaining 
interpleader  to  determine  the  rights  of 
the  claimant  to  the  fund.  Dothan  Nat. 
Bank  v.  Enterprise  Lumb.  Co.,  186  Ala. 
228,  64  So.  613. 

[g]  Where  the  complainant  holds 
funds  ■which  he  has  collected  upon_  a 
non-negotiable  instrument  given  him 
by  one  of  the  defendants,  who  agreed 
that  it  should  be  applied  to  an  in- 
debtedness, he  has  such  an  interest  as 
will  prevent  his  filing  the  bill.  Wing 
r.  Spaulding,  64  Vt.  83,  23  Atl.  615. 

[h]  Interest  in  Question.-— If  the 
complainant  has  an  interest  in  other 
property  not  the  subject-matter  of  the 
controversy,  but  which  might  be  liti- 
gated so  that  the  success  of  one  party 
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out  the  suit.^*  If  the  complainant  controverts  the  amount  due,  or 
claims  some  interest  in  the  subject-matter  of  the  controversy  he  cannot 
maintain   the   bill.=^^     The   amount   claimed   by  at   least   one    of   the 


to  the  interpleader  would  increase  his  | 
chance  in  respect  to  the  other  property, 
such  an  interest  is  an  interest  in  the 
question,  but  not  in  the  particular  suit, 
and  will  not.  defeat  the  right  to  file 
the  bill.  Oppenheim  v.  Wolf,  3  Sandf. 
Ch.  (N.  Y.)  571.  See  also  Atkinson 
V.  Manks,  1  Cow.  (N.  Y.)  691.  See 
also  Salisbury  Mills  v.  Townsend,  109 
Mass.  115,  121. 

[i]  Where  one  holds  title  to  land 
as  a  mere  trustee,  he  can  nevertheless 
compel  conflicting  claimants  to  inter- 
plead in  order  to  ascertain  to  whom 
the  property  should  be  delivered. 
Steed  V.  Savage,  115  Ga.  97,  41  S.  E. 
272. 

Necessity  for  disclaiming  aU  title  or 
interest  in  the  subject-matter  of  the 
controversy,  see  infra,  VII,  B,  1,  note 
15. 

[j]  Objection  that  the  complainant 
has  an  interest  in  the  fund  may  be 
made  upon  the  return  of  the  master, 
when  no  decree  of  interpleader  has 
been  made.  Wing  v.  Spaulding,  64  Vt. 
83,  23  Atl.  615. 

34.  Md.— Kerr  v.  Union  Bank,  18 
Md.  396,  403.  N.  M.— Bowman  Bank 
&  Trust  Co.  i\  First  Nat.  Bank,  18 
N.  M.  589,  139  Pae.  148.  Ore.— Mc- 
Fadden  v.  Swinerton,  36  Ore.  336,  59 
Pac.  816,  62  Pac.  12.  Pa.— Appeal  of 
Bridesburg  Co.,  106  Pa.  275.  Vt.— Wing 
V.  Spaulding,  64  Vt.  83,  23  Atl.  615. 

[a]  If  it  develops  at  any  stage  of 
the  case  that  the  complainant  has  a 
controversy  in  regard  to  the  amount 
claimed  by  the  defendants,  a  decree  of 
interpleader  will  not  be  allowed.  Ap- 
peal of  Bridesburg  Co.,  106  Pa.  275. 
See  generally  infra,  the  cases  cited  in 
the  next  note. 

35.  See  the  following:  U,  S.— Kil- 
lian  V.  Ebbinghaus,  110  IT.  S.  568,  4 
Sup.  Ct.  232,  28  L.  ed.  246;  Smith  V. 
Mosier,  169  Fed.  430,  443.  Ala.— Enter- 
prise Lumb.  Co.  V.  First  Nat.  Bank, 
181  Ala.  388,  61  So.  930;  Crass  v.  Mem- 
phis, etc.,  96  Ala.  447,  11  So.  480; 
Conley  v.  Alabama,  etc.  Ins.  Co.,  67 
Ala.  472.  Ark. — Southwestern,  etc.  Co. 
V.  Benson,  63  Ark.  283,  38  S.  W.  341. 
Cal.— Orient  Ins.  Co.  v.  Eeed,  81  Cal. 
14.5,  22  Pac.  484;  Pfister  v.  Wade,  56 
Cal.   43.     lU.— Long  v.   Barker,  85  111. 
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431;  Cogswell  f.  Armstrong,  77  111. 
139,  141;  Federal  Life  Ins.  Co.  v. 
Loonev,  180  111.  App.  488;  Curtis  f. 
Williams,  35  111.  App.  518.  Mass, 
Gonia  r.  O'Brien,  111  N.  E.  787;  Welch 
r.  Boston,  208  Mass.  326,  94  N.  E. 
811;  Ladd  v.  Chase,  155  Mass.  417,  29 
N.  E.  637;  National  Life  Ins.  Co.  v. 
Pingrey,  141  Mass.  411,  6  N.  E.  93. 
Mich.— Sprague  r.  Soule,  35  Mich.  35. 
Minn. — St.  Louis  Ins.  Co.  v.  Alliance 
Ins.  Co.,  23  Minn.  7.  Miss. — Blue  v. 
Watson.  59  Miss.  619;  Whitney  V. 
Cowan,  55  Miss.  620;  Hyman  v. 
Cameron,  46  Miss.  725;  Anderson  V. 
Wilkinson,  10  Smed.  &  M.  601.  Mo. 
Pope  V.  Missouri  Pac.  Ey.  Co.,  175  S. 
W.  955;  Smith  f.  Grand  Lodge,  124 
Mo.  App.  181,  101  S.  W.  662;  Arn  v. 
Arn,  81  Mo.  App.  133,  139;  Glasner 
V.  Weisberg,  43  Mo.  App.  214;  Hath- 
away V.  Foy,  40  Mo.  540.  Nev.— Orr, 
etc.  Co.  V.  Larcombe,  14  Nev.  53.  N.  J. 
Williams  v.  Matthews,  47  N.  J.  Eq. 
196,  199,  20  Atl.  261;  Wakeman  v. 
Kingsland,  46  N.  J.  Eq.  113,  18  Atl. 
680.  N.  M.— Bowman  Bank  &  Trust 
Co.  V.  First  Nat.  Bank,  18  N.  M.  589, 

139  Pac.  148.  N.  Y.— Empire  Eng. 
Corp.  V.  Mack,  217  N.  Y.  85,  111  N.  E. 
475;  Baltimore  &  O.  R.  E.  Co.  v.  Ar- 
thur, 90  N.  Y,  234;  Bender  v.  Sher- 
wood, 15  How.  Pr.  258;  Finlay  v.  Amer- 
ican Exch.  Bank,  11  How.  Pr.  468,  505; 
Chamberlaine  f.  O'Connor,  8  How.  Pr. 
45;  Wakeman  v.  Difkey,  19  Abb.  Pr. 
24;  Supervisors  of  Saratoga,  etc.  v. 
Seabury,  11  Abb.  N.  C.  461,  465;  Mc- 
Henry  V.  Hazard,  45  Barb.  657;  Oppen- 
heim r.  Wolf,  3  Sandf.  Ch.  571;  Du 
Bois  V.  Union  Dime  Sav.  Inst.,  89  Hun 
382,  35  N.  Y.  Supp.  397;  Wenstrom, 
etc.  Co.  V.  Bloomer,  85  Hun  389,  32 
N.  Y.  Supp.  903;  Schell  r.  Lowe,  75 
Hun  43,  26  N.  Y.  Supp.  991;  Lawson 
V.  Terminal  Co.,  70  Hun  281,  24  N.  Y. 
Supp.  281;  Hanna  r.  Mfg.  Tr.  Co.,  104 
App.  Div.  90,  93  N.  Y.  Supp.  304; 
Jackson  v.  Knickerbocker,  etc.  Club,  49 
App.  Div.  107,  62  N.  Y.  Supp.  1109; 
Dodge  f.  Lawson,  19  N.  Y.  Supp.  904. 
Ore.— Pope  v.  Ames,  20  Ore.  199,  25 
Pac.   393.     Pa. — DeZouche  v.   Garrison, 

140  Pa.  430,  11  Atl.  889;  Appeal  of 
Bridesburg  Co.,  106  Pa.  275;  Appeal 
of   Dohnert,  64  Pa.   311,    314.      Tenn. 
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parties  must  be  conceded  by  the  complainant.^'^     "Where  the  amount 


Hely  V.  Lee,  108  Tenn.  715,  69  S.  W. 
273;  State  Insurance  Co.  v.  Gennett,  2 
Tenn.  Ch.  82.  Tex. — Beilharz  v.  Illings- 
worth,  132  S.  W.  106;  Trammell  v. 
Griffen  Petroleum  Co.,  42  Tex.  Civ. 
App.  455,  94  S.  W,  104.  Vt.— Mout- 
pelier  v.  Capital  Sav.  Bank,  75  Vt.  433, 
56  Atl.  89;  Wing  v.  Spaulding,  64  Vt. 
83,  23  Atl.  615;  French  v.  Eobrchard, 
50  Vt.  43;  Holmes  v.  Clark,  46  Vt.  22. 
Eng.— Moore  v.  Usher,  7  Sim.  383,  58 
Eng.  Eeprint  884;  Bignolds  t\  Auland, 
11  Sim.  22,  59  Eng.  Eeprint  781;  Mitch- 
ell V.  Hayne,  2  Sim.  &  St.  63,  57  Eng. 
Eeprint  268  (where  an  auctioneer  who 
claimed  commissioners  on  money  de- 
posited with  him  could  not  maintain 
bill  in  regard  to  the  deposit).  Can. 
Merchants  Bank  v.  McLean,  5  Mani- 
toba 219;  Elgie  v.  Edgar,  8  Ont.  W.  E. 
307. 

[a]  "It  is  settled  law  that  if,  in 
such  a  proceeding,  the  amount  due  is 
in  dispute  between  the  plaintiff  and 
defendant  or  either  of  them,  the  bill 
cannot  be  maintained.  Glasner  v.  Weis- 
berg,  43  Mo.  App.  loc.  cit.  219."  Pope 
f.  Missouri  Pac.  Ey.  Co.  (Mo.),  175 
S.   W.   955. 

[b]  "The  amount  due  cannot  be 
the  subject  of  controversy  in  an  inter- 
pleader suit,  and  this  difference  be- 
tween the  debt  claimed  by  the  defend- 
ant, and  the  sum  which  the  plaintiff 
is  willing  to  pay,  presents  an  insuper- 
able objection  to  its  prosecution."  Bal- 
timore &  Ohio  E.  Co.  V.  Arthur,  90 
N.  Y.  234,  quoted  in  Bowman  Bank 
&  Trust  Co.  V.  First  Nat.  Bank,  18  N. 
M.   589,  139  Pac.   148. 

[c]  ' '  Notwithstanding  what  was  said 
by  Sutherland,  J.,  in  Atkinson  v. 
Manks,  1  Cowen  704,  we  think  it  is 
well  settled,  both  in  England  and  in 
this  country,  that  a  bill  of  interpleader 
cannot  be  maintained  by  a  plaintiff 
who  has  a  personal  interest  in  the  sub- 
ject of  the  controversy.  He  must  show 
that  he  is  a  mere  stakeholder,  with- 
out any  rights  of  his  own  to  be  liti- 
gated." Bridgesburg  Mfg.  Co. 's  Ap- 
peal,  109   Pa.   275. 

[d]  "The  interest  in  the  subject- 
matter  sufficient  to  deny  the  complain- 
ant the  right  to  bring  a  strict  bill  of 
interpleader  must  be  a  substantial  con- 
tested right,  otherwise  no  such  bill, 
however  meritorious,  could  be  main- 
tained."       McNamara     -y.      Provident 


Savings,  etc.  Soc,  114  Fed.  910,  52 
C.   C.  A.   530. 

[ej  A  complainant  who  claims  any 
part  of  the  thing  in  controversy,  while 
the  defendants  claim  the  whole  of  it, 
cannot  bring  an  action  of  interpleader. 
Supervisors  of  Saratoga,  etc.  v.  Sea- 
bury,  11  Abb.  N.  C.  (N.  Y.)  461. 

[f  J  Where  the  complainant  claimed 
a  certain  amount  to  be  deducted  from 
the  fund  in  controversy  for  freight  due, 
the  full  amount  being  claimed  and 
sued  for,  he  could  not  maintain  his 
bill.  Baltimore  &  O.  E.  E.  v.  Arthur, 
90  N.  Y.  234. 

[g]  Where  the  defendant,  an  insur- 
ance company,  contested  its  liability 
for  loss  on  the  policy,  it  was  held  not 
to  be  a  proper  case  for  interpleader. 
Brennan  v.  Liverpool  &  London,  etc. 
Ins.  Co.,  12  Hun   (N.  Y.)   62. 

[h]  Attempt  To  Compromise. 
Where  several  suits  at  law  have  been 
instituted  against  the  complainant,  an 
attempt  on  his  part  to  compromise  them 
does  not  preclude  his  filing  a  bill  of 
interpleader.  Smith  v.  Grand  Lodge, 
124  Mo.  App.  181,  101  S.  W.  662. 

[i]  Even  though  the  complainant 
have  no  real  claim  or  interest  in  the 
property  in  controversy,  if  he  asserts 
a  claim  thereto,  and  contests  the  rights 
of  the  conflicting  claimants  in  an  ac- 
tion brought  to  recover  the  property, 
he  has  waived  his  right,  and  will  be 
bound  by  the  judgment.  Austin  v. 
March,  86  Minn.  232,  90  N.  W.  384. 

36.  Smith  v.  Mosier,  169  Fed.  430, 
442.  And  see  Orient  Ins.  Co.  v.  Eeed, 
81  Cal.  145,  22  Pac.  484,  wherein  the 
court  said:  (1)  "The  amount  claimed 
by  the  defendants,  or  either  of  them, 
must  be  admitted,  and  the  plaintiff 
must  be  a  mere  uninterested  stakehold- 
er. But  in  the  case  at  bar,  while  the 
answer  of  Lewis  claimed  a  few  dol- 
lars more  than  the  amount  stated  in 
the  original  complaint,  it  was  amended 
so  as  to  acknowledge  the  amount 
claimed,  thus  obviating  this  objection 
of  appellant,"  that  there  was  a  mate- 
rial dispute  between  plaintiff  and  de- 
fendants as  to  the  amount  due.  (2) 
But  see  Consociated  Soc.  v.  Staples,  23 
Conn.  544,  where  a  complainant  was 
permitted  to  maintain  a  bill  of  inter- 
pleader though  he  admitted  no  definite 
amount  to  be  due.  Compare,  Anderson 
V.   Wilkinson,    10   Smed.    &   M.    (Miss.) 
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claimed  is  in  excess  of  the  amount  admitted  to  be  due  and  paid  into 
court,  there  can  be  no  interpleader."  Nor  can  the  complainant  deny 
that  he  is  indebted  to  one  of  the  claimants,^'^  or  deny  liability  in  the 
full  amount  elaimed,^^  and  still  maintain  a  strict  interpleader  suit. 
But  an  attorney  may  file  a  bill  of  interpleader  in  respect  to  money 
he  has  collected,  even  though  he  is  entitled  to  retain  a  part  of  it  for 
compensation.*^  So  also  a  commission  merchant,  who  claims  no  inter- 
est other  than  costs  and  commissions  for  selling  property,  may  compel 
adverse  claimants  to  interplead."  An  executor,  who  is  sued  by  a 
third  person  claiming  by  title  paramount  to  that  of  his  testator,  has 
such  an  interest  as  will  defeat  the  right,  however.*^ 

The  complainant  must  make  no  claim  for  relief  against  either  of 
the  claimants.*^ 

F.  Ignorance  or  Doubt  as  to  Claimants'  Rights.  —  It  is  essen- 
tial to  the  right  to  maintain  a  bill  of  interpleader  that  the  complainant 
be  ignorant  of  the  rights  of  the  conflicting  claimants  to  the  fund,  debt, 
or  thing  in  controversy,**  or  at  least  that  there  be  a  reasonable  doubt 


601,  holding  that  (3)  the  complainant 
by  filing  his  bill  of  interpleader  admits 
that  he  has  no  interest  in  the  subject- 
matter  of  the  controversy,  so  he  can- 
not afterwards  be  heard  to  claim  a 
right  in  himself. 

37.  Federal  Life  Ins.  Co.  v.  Looney, 
180  111.  App.  488. 

[a]  But  if  complainant  holds  an 
amount  greater  than  that  claimed  by 
one  of  the  defendants,  he  may  compel 
them  to  interplead.  DuBois  v.  Union 
Dime  Sav.  Inst.,  89  Hun  382,  35  N.  Y. 
Supp.  397. 

38.  Where  two  different  persons  lay 
claim  to  a  debt,  and  the  debtor  in  a 
petition  against  them  for  strict  inter- 
pleader denies  that  he  is  indebted  to 
one  of  them,  an  order  for  such  inter- 
pleader will  not  be  granted.  Manufac- 
turers Finance  Co.  v.  Jones  Company, 
141  Ga.  619,  81  S.  E.  1033. 

[a]  Where  the  complainant  denies 
indebtedness  to  one  principal  contrac- 
tor, or  that  he  has  any  fund  in  his 
hands  on  which  the  defendants  have 
claim,  there  can  be  no  interpleader. 
Hellman  v.  Schneider,  75  111.  422. 

39.  Du  Bois  V.  Union  Dime  Sav. 
Inst.,  89  Hun  382,  35  N.  Y.  Supp.  397. 

40.  Gibson  v.  Goldthwaite,  7  Ala. 
281.  But  see  Wakeman  v.  Dickey,  19 
Abb.   Pr.    (N.   Y.)    24. 

41.  Byers  v.  Sansom-Thayer,  etc. 
Co.,  Ill  111.  App.  575.  But  compare, 
Mitchell  v.  Hayne,  2  Sim.  &  S.  63,  57 
Eng.  Eeprint  268,  holding  that  an  auc- 
tioneer  could   not  maintain  bill. 

42.  Adams  v.  Dixon,  19  Ga.  513.    See 

Vol.  XIV 


also  Ladd  v.  Chase,  155  Mass.  417,  29 
X.  E.  637;  Blue  v.  Watson,  59  Miss. 
619. 

[a]  In  Barrett  v.  Cady  (N.  H.),  96 
Atl.  325,  it  was  held  that  an  executor 
or  administrator  cannot  file  a  bill  of 
interpleader  against  the  creditors  and 
distributees  of  the  estate,  and  an  ad- 
verse claimant  of  the  assets,  because  a 
bona  fide  defense  against  the  claim, 
though  unsuccessful,  will  protect  him 
against  creditors  and   distributees. 

43.  See  the  following:  U.  S.— Hay- 
ward  V.  McDonald,  192  Fed.  890.  Mass. 
National  Life  Ins.  Co.  f.  Pingrev,  141 
Mass.  411,  6  N.  E.  93.  Pa.— Bridges- 
burg,  etc.  Co.'s  Appeal,  106  Pa.  275. 
Wis.— Bird  r.  Fake,  2  Pinn.  69. 

See  generally  infra,  XIII,  A. 

[a J  The  only  question  in  which  the 
complainant  can  be  interested  is 
whether  or  not  the  bill  will  lie.  Vogle 
V.  Union  Cent.  Life  Ins.  Co.,  147  Mich. 
333,  110  N.  W.  1067.  See  infra,  VIII, 
A. 

[b]  But  where  a  bill  shows  that  a 
complainant  does  not  know  to  which 
one  of  the  claimants  notes  secured  by 
a  mortgage  on  his  property  belongs  and 
which  he  ought  to  pay  the  complain- 
ant is  not  barred  of  his  right  to  inter- 
plead because  he  also  seeks  relief  of 
having  the  mortgage  cancelled  upon  its 
pavment.  Wheeler  v.  Armstrong,  164 
Ala.  442,  51  So.  268. 

44.  See  the  following  cases:  U.  S. 
Wells  Fargo,  etc.  Co.  v.  Miner,  25  Fed. 
533,  537.  Cal.— Pfister  v.  Wade,  56  Cal. 
43.     Ga.— Strange  v.  Bell,  11  Ga.  103. 
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or  uncertainty  as  to  which  one  of  the  claimants  is  entitled  to  such 
fund,  debt  or  thing  ;^^  and  that  the  rights  of  the  claimants  cannot  be 


lU.— Newhall  v.  Kastens,  70  111.  156, 
159.  Mo.— Monks  v.  Miller,  13  Mo. 
App.  363.  N.  H.— Parker  v.  Barker,  42 
N.  H.  78.  N.  J.— Mt.  Holly,  etc.  Co. 
V.  Ferree,  17  N.  J.  Eq.  117,  121;  Briant 
V.  Reed,  14  N.  J.  Eq.  271,  276.  N.  Y. 
Dorn  f.  Fox,  61  N.  Y.  264;  Howe  Ma- 
chine Co.  V.  Gifford,  66  Barb.  597; 
Supervisors  of  Saratoga  v.  Seabury,  11 
Abb.  N.  C.  461;  Shaw  v.  Coster,  8 
Paige  339;  Mohawk  v.  Clute,  4  Paige 
384;  Trigg  v.  Hitz,  17  Abb.  Pr.  436; 
Del.  E.  Co.  V.  Corwith,  16  Civ.  Proc. 
312;  Bank  v.  Cox,  90  N.  Y.  Supp.  814. 
Or-e. — Fahie  v.  Lindsay,  8  Ore.  474.  Va. 
Haseltine  v.  Brickey,  16  Gratt.  (57 
Va.)  116,  121.  W.  Va.— Amos  v.  An- 
g/)tti,  88  S.  E.  1094;  Dickeschied  v. 
Bank,  28  W.  Va.  340,  345. 

[a]  But  the  complainant  cannot  set 
up  ignorance  of  the  facts  upon  which 
the  conflicting  claims  are  based.  Pfis- 
ter  V.  Wade,  56  Cal.  43. 

45.  See  the  following:  U.  S.— Smith 
f.  Mosier,  169  Fed.  430,  442.  Ala. 
Wheeler  v.  Armstrong,  164  Ala.  442,  51 
So.  268;  Crass  v.  Memphis,  etc.  E.  Co., 
96  Ala.  447,  11  So.  480.  Cal.— Pfister 
V.  Wade,  56  Cal.  43.  Ga,— Western, 
etc.  Ey.  Co.  v.  Union  Investment  Co., 
128  Ga.  74,  57  S.  E.  100;  National 
Bank  of  Augusta  v.  Augusta,  etc.  Co., 
99  Ga.  286,  25  S.  E.  686.  111.— Part- 
low  V.  Moore,  184  111.  119,  121,  56  N.  E. 
317;  Cogswell  v.  Armstrong,  77  111. 
139,  141.  Miss. — Yarborough  v.  Thomp- 
son, 3  Smed.  &  M.  291.  Mich.— Vogle 
V.  Union  Cent.  Life  Ins.  Co.,  147  Mich. 
333,  110  N.  W.  1067.  Mo.— Little  v. 
St.  Louis  Union  Trust  Co.,  197  Mo. 
281,  94  S.  W.  890;  Smith  v.  Grand 
Lodge,  124  Mo.  App.  181,  101  S.  W. 
662;  Supreme  Council  v.  Palmer,  107 
Mo.  App.  157,  80  S.  W.  699;  Sovereign 
Camp  Woodmen  r.  Wood,  100  Mo.  App. 
655,  75  S.  W.  377;  Glaser  r.  Priest, 
29  Mo.  App.  1,  8.  N.  H.— Parker  r. 
Barker,  42  N.  H.  78;  Page  Belting  Co. 
V.  Prince  Co.,  74  N.  H.  262,  67  Atl.  401. 
N.  J.— Fitch  r.  Brower,  42  N.  J.  Eq. 
300,  11  Atl.  330;  Dodd  v.  Bellows,  29  N. 
J.  Eq.  127;  Briant  v.  Eeed,  14  N.  J.  Eq. 
271;  Blair  v.  Porter,  13  N.  J.  Eq.  267. 
N.  C, — Supreme  Lodge  Knights  of  Hon- 
or V.  Selby,  153  N.  C.  203,  '69  S.  E.  51; 
Barker  v.  Swain,  57  N.  C.  22.  N.  Y. 
Bassett  v.  Leslie,  123  N.  Y.  396,  25  N.  E. 


386;  Baltimore  &  O.  E.  E.  Co.  v.  Arthur, 
90  N.  Y.  234;  Dorn  v.  Fox,  61  N.  Y.  264; 
Dry  Dock,  etc.  Co.  v.  Carr,  2  Barb.  60; 
Bell  r.  Hunt,  3  Barb.  Ch.  391;  Marvin 
V.  Ellwood,  11  Paige  365;  Mohawk,  etc. 
E,  E.  Co.'t-.  Clute,  4  Paige  384;  Mars 
V.  Albany  Sav.  Bank,  64  Hun  424,  19 
N.  Y.  Supp.  791;  Nassau  Bank  v. 
Yandes,  44  Hun  55,  59;  Western  Com. 
Travelers  Assn.  v.  Langeheineken,  139 
App.  Div.  592,  124  N.  Y.  Supp.  182; 
Chapuis  V.  Long,  77  App.  Div.  272,  78 
N.  Y.  Supp.  1046;  Webster  v.  Welch, 
57  App.  Div.  558,  68  N.  Y.  Supp.  55; 
McCormick  v.  Supreme  Council,  6  App. 
Div.  175,  39  N.  Y.  Supp.  1010;  Mich- 
igan, etc.  Bank  v.  Coy,  45  Misc.  40,  90 
N.  Y.  Supp.  814;  Callahan  v.  Supreme 
Tent,  etc.,  121  N.  Y.  Supp.  354;  Fowler 
r.  Harvey,  etc.  Council,  108  ISI.  Y.  Supp. 
1017.  Pa.  —  Coates  v.  Eoberts,  4 
Eawle  100,  109.  E.  I.  —  Kopping- 
er  V.  O'Donnell,  16  E.  L  417,  16 
Atl.  714.  Tex.^Nixon  v.  New  York 
Life  Ins.  Co.,  100  Tex.  250,  263,  98 
S.  W.  380,  99  S.  W.  403;  Nixon  V. 
Malone,  95  S.  W.  577.  W.  Va.— Dicke- 
schied  V.  Bank,  28  W.  Va.  340,  345. 

[a]  In  Smith  r.  Grand  Lodge,  124 
Mo.  App.  181,  201,  101  S.  W.  662,  the 
court  said:  "It  must  be  borne  in  mind 
that  this  bill  of  interpleader  comes  in 
after  three  suits  are  filed  against  the 
stakeholder.  Now  the  entire  policy  of 
the  procedure  and  the  most  funda- 
mental principles  of  justice  underlying 
this  department  of  our  jurisprudence, 
seem  to  indicate  that  after  the  stake- 
holder has  actually  been  forbidden  by 
one  of  the  claimants  to  pay  over  the 
fund  to  another,  or  after  suits  have 
actually  been  instituted  against  him  by 
the  several  claimants  for  the  same 
fund,  debt,  or  duty,  he  is  not  bound 
to  exercise  any  judgment  on  the  mat- 
ter whatever,  as  to  who  is,  or  who  is 
not  entitled,  and  is  permitted  to  dis- 
charge himself  by  invoking  the  aid 
of  the  court  in  his  bill.  This  must 
result  from  the  fact  that  the  primary 
and  fundamental  notion  of  the  doctrine 
is  no  more  to  protect  him  from  being 
subject  to  several  judgments  than  it 
is  to  relieve  a  wholly  disinterested 
stakeholder,  acting  in  good  faith,  from 
being  harassed  and  annoyed  by  sev- 
eral suits  on  account  of  the  same  fund 
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determined  without  hazard  to  the  complainant.*^  But  the  court  will 
not  require  the  complainant  to  exercise  great  care  and  attention  to 
ascertain  the  rights  of  the  conflicting  claimants.*^  The  doubt  may 
be  either  a  doubt  of  fact  as  to  the  opposing  claims,  or  a  doubt  of 
law.*« 


to  which  he  makes  no  claim,  and  as- 
serts a  willingness  to  pay  or  deliver 
it  to  whomsoever  is  the  rightful  party. 
This  is  the  principle  as  we  deduce 
it." 

[b]  Where  no  doubt  bill  should  not 
be  filed  (Turner  t:  Miller  [N.  J.  Eq.J, 
61  Atl.  741),  or  when  the  doubt  or  ap- 
prehension is  removed  before  the  final 
decree,  the  bill  will  be  dismissed.  Kerr 
V.  Union  Bank,   18   Md.   396,   403. 

[c]  Where  it  appears  that  one  of 
the  claimants  has  a  right  to  the  fund 
and  the  other  has  no  right  whatever, 
there  will  be  no  room  for  the  bill. 
United  Evs.  v.  O'Connor,  153  Mo.  App. 
128,   136, 'l32   S.  W.   335. 

[d]  Where  the  establishment  of 
liability  to  one  would  defeat  liabilitj' 
to  the  other  (Smith  v.  Mosier,  169  Fed. 
430,  442),  or  where  payment  to  one 
,would  relieve  the  complainant  from 
liability  to  the  other  (School  v.  Weston, 
31  Mich.  85,  94;  Philadelphia,  etc.  Soe. 
V.  Clark,  11  W.  N.  C.  [Pa.]  118),  there 
can  be  no  such  uncertainty  as  to  war- 
rant an  interpleader. 

[e]  Must  be  no  independent  liabil- 
ity on  part  of  complainant,  see  infra, 
in,  .J. 

[f]  Uncertainty  as  to  Person. — (1) 
Where  the  description  of  a  legatee  in 
a  will  may  apply  to  different  persons, 
each  of  whom  claims  the  fund  in  the 
hands  of  the  executor,  he  may  main- 
tain a  bill  of  interpleader  against  them 
and  have  the  court  determine  their 
rights.  Morse  v.  Stearns,  131  Mass. 
389.  (2)  So  where  the  beneficiary  in 
an  insurance  policy  is  designated  as 
the  wife  of  the  insured,  and  upon  his 
death  two  women  claim  to  be  the  per- 
son named  and  designated,  both  have 
the  same  name  and  claim  to  be  the 
wife  of  the  insured,  one  in  Germany, 
the  other  in  America,  there  is  sufficient 
doubt  to  entitle  the  insurance  com- 
pany to  maintain  a  bill  of  interpleader. 
Bayerischen  v.  Knaus,  75  N.  J.  Eq.  363, 
72  Atl.  952. 

46.  See  the  following:  Ala. — Enter- 
prise Lumb.  Co.  V.  First  Nat.  Bank, 
181  Ala.  388,  61  So.  930.  Ark.— Fowler 
V.    Williams,    20    Ark.    641,     647.       Ga. 

Vol.  XIV 


National  Bank  of  Augusta  v.  Augusta, 
etc.  Co.,  99  Ga.  286,  25  S.  E.  686.  See 
Watters  r.  Lanford,  140  Ga.  249,  78 
S.  E.  847.  111.— Newhall  v.  Kastens, 
70  111.  156,  159.  Mass. — Salisbury  Mills 
V.  Townsend,  109  Mass.  115,  121.  Mich. 
Vogle  V.  Union  Cent.  Life  Ins.  Co.,  147 
Mich.  333,  110  N.  W.  1067;  Michigan 
Plaster  Co.  v.  White,  44  Mich.  25,  5 
N.  W  1086.  N.  H.— Barrett  f.  Cady, 
96  Atl.  325.  N.  J.— Blair  r.  Porter, 
13  N.  J.  Eq.  267.  Nev.— Orr  Water  Co. 
r.  Larcombe,  14  Nev.  53.  N.  Y. 
Mitchell  r.  Powell  Co.,  128  N.  Y.  Supp. 
692;  Fowler  r.  Harvey,  etc.  Co.,  108 
N.  Y.  Supp.  1017;  Golder  V.  Metro- 
politan Life  Ins.  Co.,  35  App.  Div.  569, 
55  N.  Y.  Supp.  143;  Sulzbacher  t: 
Bank,  20  .lones  &  S.  269.  Tenn. 
Bank  of  Whitehouse  r.  Baldridge,  183 
S.  AV.  158.  Vt.— Lincoln  v.  Rutland  & 
Burl.  R.  R.  Co.,  24  Vt.  639.  W.  Va. 
Oil  Co.  r.  Moore 's  Devisees,  56  W.  Va. 
540,  49  S.  E.  449;  Dickeschied  v.  Bank, 
28  W.  Va.  340,  345.  Eng.— Angell  V. 
Hadden,  15  Ves.  244,  33  Eng.  Reprint 
747. 

47.  Supreme  Council  v.  Palmer,  107 
Mo.  App.  157,  166,  80  S.  W.  699;  Far- 
ley V.  Blood,  30  N.  H.  354. 

[a]  It  is  not  necessary  "for  the 
plaintiff  to  decide,  at  his  peril,  either 
close  questions  of  fact  or  nice  ques- 
tions of  law,"  but  it  is  sufficient  if 
there  is  "a  reasonable  doubt  as  to 
which  claimant  the  debt  belongs." 
Wilmer  v.  Phila.,  etc.  Co.,  124  Md.  599, 
609,  93  Atl.  157,  citing  Crane  f.  Mc- 
Donald, 118  N.  Y.  648,  23  N.  E.  991. 
See  also  Franklin  v.  Southern  Ry.  Co., 
119  Ga.  855,  47  S.  E.  344  (holding  also 
that  when  complainant  is  in  possession 
of  all  the  facts,  and  no  question  of  law 
is  involved,  the  petition  or  bill  should 
be  denied);  Smith  r.  Grand  Lodge,  124 
Mo.  App.   181,  203,   101  S.  W.  662. 

48.  See  the  following:  Ala. — Crass 
r.  Memphis,  etc.  Co.,  96  Ala.  447,  11 
So.  480.  Ga.— Western,  etc.  Co.  v. 
Union  Inv.  Co.,  128  Ga.  74,  57  S.  E. 
100.  Miss. — Board  of  Supervisors  V. 
Alford,  65  Miss.  63,  3  So.  246.  Mo.— Lit- 
tle v.  Union  Trust,  197  Mo.  281,  300,  94 
S.  W.  890;  United  Ry.  Co.  v.  O'Connor, 
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G.  Plaintiff  Fearing  Vexatious  Suits.  —  The  fundamental  pur- 
pose of  the  doctrine  of  interpleader  is  to  protect  an  innocent  stake- 
holder from  the  expense,  annoyance  and  vexation  of  a  number  of  suits 
regarding  the  same  thing  and  in  which  he  claims  no  interest.*^     It  is 


153  Mo.  App.  128,  132  S.  W.  262;  Smith 
1-.  Grand  Lodge,  124  Mo.  App.  181,  203, 
101  S.  W.  662;  Sovereign  Camp  Wood- 
men V.  Wood,  100  Mo.  App.  655,  75 
S.  W.  377.  N.  H.— Parker  v.  Barker, 
42  N.  H.  78.  N.  J.— Briant  v.  Eeed,  14 
N.  J.  Eq.  271,  360.  N.  Y.— Crane  V.  Mc- 
Donald, 118  N.  Y.  648,  23  N.  E.  991; 
Baltimore  &  O.  E.  E.  v.  Arthur,  90 
N.  Y.  234;  Shaw  v.  Coster,  8  Paige 
339;  Mohawk,  etc.  Co.  v.  Clute,  4  Paige 
384;  Mercantile  Trust  Co.  v.  Calvet 
Rogniat  Co.,  46  Misc.  16,  93  N.  Y. 
Supp.  238.  R.  I.— Koppiuger  v.  O'Don- 
nell,  16  R.  I.  417,  16  Atl.  714. 

[a]  Where  the  facts  are  not  dis- 
puted, and  there  is  only  a  question  of 
law,  the  doubt  of  law  is  sufficient. 
Little  V.  Union  Trust  Co.,  197  Mo.  281, 
298,  94  S.  W.  890. 

[b]  In  Sovereign  Camp  Woodmen 
of  the  World  v.  Wood,  100  Mo.  App. 
655,  658,  75  S.  W.  377,  Mr.  Justice 
Ellison  said:  "It  is  sometimes  sug- 
gested that  the  doubt  as  to  which  of 
the  claimants  is  entitled  to  the  thing 
claimed  by  them  must  be  a  doubt  as 
to  the  facts  upon  which  their  claims 
are  founded,  and  that  a  doubt  as  to 
law  would  not  justify  an  interpleader; 
a  remark  in  Supervisors  v.  Alford,  65 
Miss.  63,  seems  to  justify  the  sugges- 
tion. But  when  it  is  considered  that 
the  object  of  the  bill  is  to  save  the 
debtor,  or  other  party  in  possession  of 
the  thing  claimed,  from  the  hazard  of 
paying  to  the  wrong  party,  as  well  as 
the  harrassment  of  suits,  it  seems 
to  be  clear  that  a  doubt  of  law  as  to 
the  opposing  claims  should  justify  a 
bill  for  interpleader,  as  well  as  a  doubt 
of  fact,   and  so   it  has  been   decided." 

[c]  Where  several  persons  claim 
from  a  common  source  equitable  con- 
flicting interests  in  a  fund  held  by  a 
stakeholder,  which  is  insufficient  to  pay 
all,  and  there  is  a  doubt  either  in  law 
or  fact  as  to  the  person  to  whom  the 
money  should  be  paid,  the  stakeholder 
will  not  be  required  to  pay  at  his 
peril,  but  may  compel  all  parties  in 
interest  to  interplead  in  one  suit  and 
enjoin  the  prosecution  of  separate  suits. 
Western,  etc.  Co.  v.  Union  Inv.  Co.,  128 
Ga.  74,  57  S.  E.  100. 


[d]  Doubt  of  Law  as  to  the  Suffi- 
ciency of  Certain  Stop  Notices. — Seo 
Keupler  v.  Eisele,  79  N.  J.  Eq.  651,  83 
Atl.  999. 

49.  See  the  following  cases:  Ala. 
Enterprise  Lumb.  Co.  v.  First  Nat. 
Bank,  181  Ala.  388,  61  So.  930;  Wheeler 
r.  Armstrong,  164  Ala.  442,  51  So.  268. 
Conn. — McCarthy  v.  Taniska,  84  Conn. 
377,  80  Atl.  84.  Del.— See  Hastings  v. 
Cropper,  3  Del.  Ch.  165.  D.  C— Tralles  v. 
Metropolitan  Club,  18  App.  Cas.  588, 
599;  Richardson  v.  Belt,  13  App.  Cas. 
197,  200.  m.— Byers  v.  Sansom-Thayer, 
etc.  Co.,  Ill  111.  App.  575;  Cogswell  v. 
Armstrong,  77  111.  139,  141.  La. — Lau- 
terbach  v.  Seikmann,  125  La.  839,  51  So. 
1008.  Mich. — Peoples  Sav.  Bank  v.  Look, 
95  Mich.  7,  54  N.  W.  629;  School  v. 
Weston,  31  Mich.  85,  97.  Miss.— Mc- 
Kinney  v.  Kuhn,  59  Miss.  186;  Yar- 
borough  V.  Thompson,  3  Smed.  &  M. 
291.  Mo.— United  Rys.  Co.  v.  O'Con- 
nor, 153  Mo.  App.  128,  135,  132  S.  W. 
335;  Smith  v.  Grand  Lodge,  124  Mo. 
App.  181,  201,  101  S.  W.  662;  Supreme 
Council  V.  Palmer,  107  Mo.  App.  157, 
164,  80  S.  W.  699.  N.  H.— Farley  V. 
Blood,  30  N.  H.  354.  N.  J.— Packard 
V.  Stevens,  58  N.  J.  Eq.  489,  46  Atl. 
250.  N.  Y.— Equity  Gaslight  Co.  v. 
McKeige,  139  N.  Y.  237,  239,  34  N.  E. 
898;  Crane  v.  McDonald,  118  N.  Y.  648, 
23  N.  E.  991;  Travelers  Ins.  Co.  V. 
Healey,  28  N.  Y.  Supp.  478.  Pa.— Wil- 
braham  v.  Horrocks,  8  W.  N.  C.  285. 
Tex. — Eochelle  v.  Pacific  Exp.  Co.,  56 
Tex.  Civ.  App.  142,  120  S.  W.  543; 
Washington  Life  Ins.  Co.  v.  Gooding, 
19  Tex.  Civ.  App.  490,  498,  49  S.  W. 
123.  Va.— Haseltine  r.  Brickey,  16 
Graft.  (57  Va.)  116,  121.  Wis.— Schenck 
V.  Sterling,  etc.  Co.,  151  Wis.  266,  138 
N.  W.  637.  Eng.— Angell  v.  Hadden, 
15  Ves.  244,  33  Eng.  Eeprint  747; 
Langston  r.  Boylston,  2  Ves.  Jr.  101, 
109,   30  Eng.   Reprint  543. 

[a]  Even  though  the  vexatious  suits 
are  brought  about  by  breach  of  duty 
as  an  officer,  provided  they  are  based 
on  controverted  title  to  the  property 
in  which  defendants  alone  are  inter- 
ested, he,  being  impartial  between 
th^m,  can  maintain  a  bill.  Nash  V. 
Smith,  6   Conn.  421,  426. 
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not  a  question  of  double  liability,  but  of  double  vexation  in  respect  to 
the  one  liability.^*'  The  complainant  must  fear  some  danger,  vexation 
or  loss  by  reason  of  the  conflicting  claims  made  on  the  fund  in  his 
hands,^^  and  there  must  be  some  reasonable  foundation  for  the  fear; 
the  danger  must  be  real,  a  mere  suspicion  of  risk  will  not  be  suffi- 
cient.^2  It  is  not  nnecessary  that  the  suits  shall  have  been  actually 
instituted  by  any  of  the  conflicting  claimants  ;^^  it  is  sufficient  that 


Complainant  Must  Be  a  Mere  Stake- 
holder.— See  supra,  III,  E. 

50.  Cal.— Pfister  v.  Wade,  56  Cal.  43. 
HI.— Newhall  v.  Kastens,  70  111.  139; 
Byers  v.  Sansom-Thayer,  ete.  Co.,  Ill 
111.  App.  575.  la. — Hoyt  v.  Gouge,  125 
Iowa  603,  101  N.  W.  464.  Mass.— Gonia 
V.  O'Briou,  111  jST.  E.  787.  Pa.— Saxon 
V.  Morris,  229  Pa.  343,  79  Atl.  131. 
E.  I. — Connecticut,  etc.  Life  Ins.  Co. 
V.  Tucker,  23  R.  I.  1,  4,  49  Atl.  26; 
Green  v.  Mumford,  4  E.  I.  313.  Eng. 
Crawford  v.  Fisher,  1  Hare  436,  66  Eng. 
Eeprint  1103;  Suart  v.  Welch,  4  Myl.  & 
Cr.  305,  41  Eng.  Eeprint  119. 

[a]  "The  right  to  the  remedy  by 
interpleader  is  founded,  however,  not 
on  the  consideration  that  a  man  may 
be  subjected  to  double  liability,  but 
on  the  fact  that  he  is  threatened  witn 
double  vexation  in  respect  to  one 
liability.  (East  &  West  India  Dock 
Co.  V.  Littledale,  7  Hare  60;  Great 
Southern,  etc.  E.  E.  Co.  V.  Corry,  15 
W.  E.  651;  Wait,  154.)"  Pfister  V. 
Wade,  56  Cal.  43.  See  also  Saxton 
V.   Morris,   229   Pa.    343,    79   Atl.    1039. 

[b]  Where  the  question  is,  not  to 
which  one  of  two  or  more  claimants  a 
single  duty  or  debt  should  be  rendered 
or  paid  or  the  same  property  should 
be  delivered,  but  whether  the  person 
filing  the  proceeding  is  liable  to  each 
of  two  holders  of  different  negotiable 
promissory  notes  transferred  to  them 
respectively  before  due,  on  which  sep- 
arate suits  have  been  brought,  whether 
they  are  not  bona  fide  holders  for 
value  and  without  notice,  and  whether 
the  debtor  has  a  defense  as  against 
each  or  either  of  them,  arising  out 
of  transactions  with  the  original  payee, 
this  presents  no  ease  of  a  double  claim 
to  one  debt  or  liability,  but  a  ease 
of  whether  there  is  a  double  liability, 
and  does  not  authorize  a  proceeding  for 
interpleader  proper.  Manufacturers 
Finance  Co.  v.  Jones  Co.,  141  Ga.  619, 
81  S.  E.  1033. 

51.  See  the  following:  111. — Hosldns 
V.  Mann,   143   111.   App.  49;   Livingston 
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V.  Bank,  50  HI.  App.  562,  566.  Mo. 
Hathaway  v.  Foy,  40  Mo.  540;  Young  f. 
Miller  (Mo.  App.),)  182  S.  W.  822; 
Commercial  Trust  Co.  V.  Bank,  161  Mo. 
App.  431,  435,  143  S.  W.  531;  United 
Evs.  V.  O'Connor,  153  Mo.  App.  128, 
132  S.  W.  262;  Arnold  f.  Sedalia  Nat. 
Bank,  xOO  Mo.  App.  474,  74  S.  W. 
1038.  N.  J.— Lozier  v.  Van  Saun,  3  N. 
J.  Eq.  325.  N.  Y.— Wenstrom  Elec.  Co. 
r.  Bloomer,  85  Hun  389,  391,  32  N.  Y. 
Supp.  903.  Ore. — Fahie  v.  Lindsay,  8 
Ore.  474.  Pa. — Coates  v.  Eoberts,  4 
Eawle  100,  109.  Teun.— Bank  of  White- 
house  V.  Baldridge,  183  S.  W.  158. 
W.  Va.— Dickeschied  v.  Bank,  28  W. 
Va.   340,  345. 

[a]  He  need  not  be  in  imminent 
peril.  McWhirter  i'.  Halstead,  24  Fed. 
828.  But  there  must  be  some  peril. 
Lopez  V.  Kellogg,  65  App.  Div.  214,  72 
X.  Y.  Supp.  562. 

52.  See  the  following:  HI. — Mor- 
rill V.  Manhattan  Life  Ins.  Co.,  82  111. 
App.  410,  418.  Mo.— United  Evs.  Co. 
V.  O'Connor,  153  Mo.  App.  128, "'132  S. 
W.  335;  Supreme  Council,  etc.  v.  Palm- 
er, 107  Mo.  App.  157,  164,  80  S.  W. 
699.  N.  J.— Metropolitan  Life  Ins.  Co. 
r.  Hamilton  (N.  J.),  70  Atl.  677;  Blair 
V.  Porter,  13  N.  J.  Eq.  267.  N.  Y. 
American  Tel.,  etc.  Co.  r.  Dav,  20  Jones 
&-  S.  128;  Yates  v.  Tisdale,  3  Edw.  71; 
Beck  r.  Stephani,  9  How.  Pr.  193.  Eng. 
Stevenson  r.  Anderson,  2  Ves.  &  B.  407, 
35  Eng.  Eeprint  373. 

[aj  Facts  sufficient  for  reasonable 
apprehension  of  harrassment.  See  Mor- 
rill V.  Manhattan  Life  Ins.  Co.,  82  111. 
App.   410,  418. 

53.  See  the  following:  Ala. — Gibson 
r  Goldthwaite,  7  Ala.  281.  Ga. — Strange 
V.  Bell,  11  Ga.  103.  111.— Xewhall  r. 
Kastens,  70  HI.  156,  159.  Miss. — Yar- 
borough  V.  Thompson,  3  Smed.  &  M. 
291.  Mo.— Hathawav  r.  Fov,  40  Mo. 
540.  N.  H.— Farley  v.  Blood",  30  N.  H. 
354.  N.  Y.— Beebe  v.  Mead,  101  App. 
Div.  500,  92  N.  Y.  Supp.  51;  Beck  »:. 
Stephani,  9  How.  Pr.  193;  Eichards  V. 
Salter,  6  Johns.  Ch.  445.     Tex.— Nixon 
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several  claims  have  been  preferred  against  liim,^*  or  that  suit  has 
been  threatened,^" 

H.  Suit  Must  Be  Brought  in  Good  Faith.  — No  Collusion. 
A  bill  of  interpleader  must  be  brought  in  good  faith  and  without 
collusion;  and  if  it  appear  that  there  is  collusion  between  the  com- 
plainant and  any  one  of  the  defendants  the  bill  will  not  lie.^*' 


V.  Malone  (Tex.  Civ.  App.),  95  S.  W. 
577.  Vt.— Hartford  Life  Ins.  Co.  v. 
Weed,  75  Vt.  429,  431,  56  Atl.  97.  Va. 
Haseltine  v.  Brickey,  16  Gratt.  (57 
Va.)  116-122.  Wash.— Daulton  v. 
Stuart,  30  Wash.  562,  70  Pae.  1096. 
Eng.— Mitchell  v.  Hayne,  2  Sim.  &  St. 
63,  5  Eng.  Eeprint  268;  Morgan  v.  Mar- 
sack,  2  Mer.  107,  35  Eng.  Eeprint  881; 
Angell  V.  Hadden,  15  Ves.  244,  33  Eng. 
Eeprint  747.  Can. — Molsons  Bank  v. 
Eager,  10  Ont.  L.  E.  452. 

[aj  "Ordinarily  it  is  not  the  fact 
that  he  has  been  actually  sued  by  two 
or  more,  but  the  fact  that  he  is  liable 
to  be  that  is  said  to  entitle  him  to 
bring  a  bill  of  this  character."  Hart- 
ford Life  Ins.  Co.  v.  Weed,  75  Vt. 
429,  431,  56  Atl.  97. 

[b]  It  makes  no  difference  that 
only  one  of  the  claimants  has  sued  the 
complainant.  Heinrich  v.  Harrigan,  179 
III.  App.  199. 

Conversely,  bill  need  not  be  filed  be- 
fore any  of  the  claimants  have  com- 
menced suits  or  actions.  See  infra, 
IV. 

54.  Farley  r.  Blood,  30  N.  H.  354; 
Langston  v.  Boylston,  2  Ves.  Jr.  101, 
107,   30   Eng.   Eeprint   543. 

Necessity  for  conflicting  claims,  see 
s^^pra,  III,   C. 
Same  fund  or  thing  must  be  claimed, 

see  supra,  III,  D. 

55.  Providence  Bank  v.  Wilkinson, 
4  E.  L  507;  Daulton  v.  Stuart,  30  Wash. 
562,  70  Pac.   1096. 

56.  See  the  following  cases:  Ga. 
Western,  etc.  E.  Co.  v.  Union  Inv.  Co., 
128  Ga.  74,  57  S.  E.  100.  111.— Hoskins 
r.  Mann,  143  111.  App.  49;  Curtis  v. 
Williams,  35  111.  App.  518.  Ind.— Ketch- 
am  V.  Brazil,  etc.  Coal  Co.,  88  Ind. 
515,  518.  Mich.— Michigan  Plaster  Co. 
V.  White,  44  Mich.  25,  29,  5  N.  W.  1086. 
Mo. — Karabacek  v.  Eichards,  249  Mo. 
608,  155  S.  W.  777;  Little  r.  St.  Louis 
Union  Trust  Co.,  197  TIo.  281,  94  S.  W. 
890;  Gee  v.  Leaver,  172  Mo.  App.  191, 
157  S.  W.  842;  Green  v.  Davis,  118  Mo. 
App.  636,  643,  96  S.  W.  318;  Swain 
V.  Bartlett,  82  Mo.  App.  642,  646.  N.  J. 


Mt.  Holly,  etc.  Co.  v.  Ferree,  17  N.  J. 
Eq.  117.  N.  Y.— Marvin  v.  Ellwood,  11 
Paige  374;  Crane  v.  McDonald,  118  N. 
Y.  648,  23  N.  E.  991.  Tenn.— Bank  of 
Whitehouse  t\  Baldridge,  183  S.  W. 
158.  Eng. — Langston  v.  Boylston,  2 
Ves.  101,  30  Eng.  Eeprint  543;  Belcher 
v.  Smith,  9  Biug.  82,  131  Eng.  Eeprint 
545. 

Necessity  for  affidavit  of  non-col- 
lusion see  infra,  VII,  B,  3. 

[a]  What  Acts  Considered  Col- 
lusive.— Where  one  of  the  claimants 
in  the  interpleader  suit  appeared  as 
counsel  for  the  complainant  in  inter- 
pleader when  sued  at  law  respecting 
the  fund  by  the  other  claimant  (Kerr 
V.  Union  Bank,  18  Md.  396),  or  where 
the  attorney  who  filed  the  bill  also 
filed  answers  for  some  of  the  defend- 
ants (Quinn  v.  Patton,  37  N.  C.  48),  a 
bill  would  not  lie. 

[b]  Where  the  complainant  solicits 
the  suit  of  one  of  the  claimants,  he 
is  estopped  from  filing  his  bill  of 
interpleader  in  equity  (Smith  v.  Grand 
Lodge,  124  Mo.  App.  181,  204),  as  is 
he  where  in  any  way  he  has  by  his 
acts  lent  himself  to  either  claimant. 
Gee  r.  Leaver,  172  Mo.  App.  191,  157 
S.  W.  842. 

[c]  Where  one  of  the  defendants 
disclaims  any  interest  to  the  fund,  and 
the  complainant  seeks  to  have  a 
stranger  contest,  it  is  a  suspicious  cir- 
cumstance, and  the  stranger  should  not 
be  allowed  to  interplead.  Michigan  & 
Ohio  Plaster  Co.  v.  White,  44  Mich.  25, 
30,  5  N.  W.  1086. 

[d]  When  Question  To  Be  Raised. 
(1)  The  question  as  to  whether  or  not 
there  is  any  collusion  between  the  com- 
plainant and  any  of  the  defendants 
is  reserved  until  the  hearing,  at  which 
time  it  may  properly  be  raised.  111. 
Hoskins  v.  Mann,  143  111.  App.  49,  52; 
Curtis  V.  Williams,  35  111.  App.  ,518, 
523.  N.  J.— Mt.  Holly,  etc.  Co.  v. 
Ferree,  17  N.  J.  Eq.  117.  Ore.— Fahie 
V.  Lindsay,  8  Ore.  474.  Tenn. — Hely 
V.  Lee,  108  Tenn.  715,  69  S.  W.  273. 
Eng.— Toulmin  v.   Eeid,    14  Beav.   499, 

Vol.  XIV 


180 


INTERPLEADER 


Indemnity  Destroys  the  Character  of  Impartiality. —  Where  _  one  receives 
an  indemnity  from  either  claimant  in  regard  to  the  fund,  it  will  destroy 
his  right  to  maintain  an  action  of  interpleader." 

I.  Plaintiff  Must  Not  Be  at  Fault.  —  The  authorities  seem  to 
he  uniform  that  a  bill  of  interpleader  cannot  be  sustained  where  the 
complainant  is  obliged  to  admit,  or  where  it  appears,  that  as  to  either 
of  the  defendants  he  is  a  wrongdoer.^^ 


51  Eng.  Reprint  377,  (2)  Evidence  to 
prove  collusion  cannot  be  heard  after 
the  decree  to  interplead  has  been  en- 
tered, however.  Fahie  v.  Lindsay,  8 
Ore.  474. 

As  to  hearing  and  decree  on  bill,  see 
infra,  VIII. 

[e]  The  burden  of  proof  is  upon 
the  complainant  to  show  that  there  is 
no  collusion.  Hoskins  v.  Mann,  143  111. 
App.  49,  52.  As  to  burden  of  proof 
generally,  see  2  Ency.  of  Ev.  773,  et 
seq. 

57.  Hoskins  v.  Mann,  143  111.  App. 
49;  Marvin  v.  Ellwood,  11  Paige  (N. 
Y.)    363,   372. 

[a]  A  simultaneous  offer  to  both 
claimants  to  pay  over  the  fund  to 
either  who  will  fully  indemnify  him 
and  save  the  expense  of  filing  an  inter- 
pleader bill,  would  not  be  considered 
collusion  in  case  both  neglected  or  re- 
fused to  give  him  such  indemnity.  If 
both  consented  to  give  such  indemnity, 
he  could  safely  receive  it  from  either, 
for  the  giving  of  indemnity  would  re- 
lieve him,  and  the  question  of  col- 
lusion would  never  arise.  Marvin  v. 
Ellwood,  11  Paige   (N.  Y.)    365,  374. 

58.  See  the  following:  Ala. — Conley 
V.  Alabama  Gold  L.  Ins.  Co.,  67  Ala. 
472.  Ga.— Hatfield  i:  McWhorter,  40 
Ga.  269;  Tyus  V.  Eust,  37  Ga.  574. 
lU.— Rauch  V.  Bank,  223  HI.  507,  79 
N.  E.  273.  Ind. — Crane  v.  Burntrager, 
1  Ind.  165.  Md. — See  Emerick  v.  New 
York  Life  Ins.  Co.,  49  Md.  352.  N.  J. 
First  Nat.  Bank  i'.  Bininger,  26  N.  J. 
Eq.  345;  Mt.  Holly,  etc.  Co.  v.  Ferree, 
17  N.  J.  Eq.  117.  N.  Y.— American 
Tel.,  etc.  Co.  v.  Day,  20  Jones  &  S. 
128;  Dodge  v.  LawSon,  19  N.  Y.  Supp. 
904;  Fulton  Bank  t;.  Chase,  6  N.  Y.  Supp. 
126;  Shaw  v.  Coster,  8  Paige  339.  N.  C. 
Quinn  v.  Green,  36  N.  C.  229.  W.  Va. 
Amos  V.  Angotti,  88  S.  E.  1094;  Ste- 
phenson V.  Burdett,  56  W.  Va.  109,  117, 
121,  48  S.  E.  846,  10  L.  R.  A.  (N.  S.) 
748.  Eng. — Slingsby  v.  Boulton,  1  Ves. 
&  B.   334,   35   Eng.   Reprint   130.     Can. 
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Western,  etc.  Flour  Mills  v.  Canadian 
Pac.  Ry.,  20  Manitoba  422. 

[a]  "Thus,  in  Shaw  v.  Coster,  8 
Paige  (N.  Y.)  339,  where  a  sheriff, 
having  levied  an  execution  upon  prop- 
erty chimed  by  a  third  person,  at- 
ternpted  to  compel  the  creditor  and  the 
claimant  of  the  property  to  interplead, 
the  court  said,  that,  as  to  the  latter, 
if  his  claim  of  title  was  valid,  the 
sheriff  was  a  trespasser,  and  then  held 
that  he  could  not  sustain  an  inter- 
pleading suit  if  he  were  obliged  to 
admit  that,  as  to  either  of  the  defend- 
ants, he  was  a  wrong-doer.  In  the 
same  kind  of  a  case,  a  like  conclusion 
was  reached,  and  the  same  principle 
announced  by  the  supreme  court  of 
North  Carolina,  in  Quinn  v.  Green,  1 
Ired.  Eq.  229.  A  case  sometimes  cited 
to  the  contrary  is  that  of  Storrs  v. 
Payne,  4  Hen.  and  Munf.  505.  That 
case  is  not  authority.  It  is  a  decision 
of  the  superior  court  of  chancery  in 
the  Richmond  district,  and  not  a  de- 
cision of  the  supreme  court  of  ap- 
peals of  Virginia.  Moreover,  it  does 
not  decide  finally  that  a  bill  of  inter- 
pleader may  be  sustained  under  such 
circumstances.  The  chancellor  refused 
to  grant  an  injunction  upon  the  bill, 
but  said  it  might  be  filed,  if  the  plain- 
tiff chose  to  do  so.  Whether  it  was 
filed  or  not  does  not  appear,  and,  if 
it  was,  it  might  afterwards  have  been 
tested  as  to  its  sufficiency  upon  de- 
murrer. Whether  that  occurred  nobody 
knows.  The  refusal  of  the  injunction 
was  virtually  a  decision  against  its 
sufficiency."  Stephenson  v.  Burdett, 
56  W.  Va.  109,  116,  48  S.  E.  846,  10 
L.  R.  A.   (N.  S.)   748. 

[b]  W^here  an  insurance  company 
cancelled  the  policy  of  the  insured  at 
his  request,  and  then  issued  new 
policies  changing  the  beneficiaries,  the 
two  policies  are  not  the  same  debt  or 
duty  and  the  company  cannot  maintain 
a  iaill  of  interpleader.  The  policy 
created  a  voluntary  trust  and  the 
change  was  a  violation  of  that  trust 
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J.  Must  Be  No  Independent  Liability  on  Part  op  Plaintiff, 
It  is  essential  to  the  maintenance  of  a  bill  of  interpleader  that  the 
complainant  must  not  have  incurred  an  independent  liability  towards 
any  of  the  claimants.^^     Where  there  is  a  clear  duty  on  the  part  of 


Conlev  V.  Alabama  Gold  Life  Ins.  Co., 
67  Ala.  472. 

[c]  Where  it  is  contended  that  the 
delay  of  the  stakeholder  in  paying  the 
fund  caused  the  contention  by  the  con- 
flicting claimants,  if  it  appear  that  the 
party  so  contending  failed  to  comply 
with  the  reasonable  requests  of  the 
complainant  at  the  time,  the  objection 
will  not  be  sustained.  Strobil  V.  Union, 
etc.  Ins.  Co.,  129  111.  App.  343. 

As  to  interpleader  by  sheriff  where 
he  has  wrongfully  levied  upon  prop- 
erty see  infra,  XII,  A  and  B. 

59.  See  the  following:  U.  S.— Stand- 
ley  V.  Eoberts,  59  Fed.  836;  "Wells 
Fargo,  etc.  Co.  v.  Miner,  25  Fed.  533, 
538.  Ala. — Enterprise  Lumb.  Co.  v. 
First  Nat.  Bank,  181  Ala.  388,  61  So. 
930;  Stewart  V.  Sample,  168  Ala.  270, 
53  So.  182;  Kyle  v.  Mary  Lee  Coal, 
etc.  Co.,  112  Aia.  606,  610,  20  So.  851. 
Ark. — Chicago,  etc.  Ey.  Co.  v.  Moore, 
92  Ark.  446,  123  S.  W.  233;  South- 
western, etc.  Co.  V.  Benson,  63  Ark. 
283,  38  S.  W.  341.  Cal.— Pfister  v. 
Wade,  56  Cal.  43.  D.  C— Eichardson 
V.  Belt,  13  App.  Cas.  197,  200.  HI. 
Morrill  v.  Manhattan  Life  Ins.  Co.,  183 
111.  260,  267,  55  N.  E.  656  {affirming 
82  m.  App.  410) ;  Supreme  Council  v. 
Murrin,  154  111.  App.  465;  Snow  V.  Ul- 
rich,  126  HI.  App.  493;  Broeklebank  v. 
Lasher,  109  111.  App.  627;  Mor- 
rill V.  Manhattan  Life  Ins.  Co.,  82 
ni.  App.  410,  416;  Whitbeck  V. 
Whiting,  59  111.  App.  520;  Eyan  V. 
Lamson,  44  111.  App.  204;  Mitchell  v. 
Northwestern,  etc.  Co.,  26  111.  App.  295. 
Ind. — Northwestern  Ins.  Co.  v.  Kidder, 
162  Ind.  382,  70  N.  E.  489,  66  L.  E. 
A.  89,  1  Ann.  Cas.  509;  Ketcham  v. 
Brazil,  etc.  Co.,  88  Ind.  515;  Crane  r. 
Burntrager,  1  Ind.  165.  Mass. — Gonia 
V.  O'Brion,  111  N.  E.  787;  Welch  V. 
Boston,  208  Mass.  326,  94  N.  E.  811; 
National  Life  Ins.  Co.  V.  Pingrey,  141 
Mass.  411,  6  N.  E.  93;  Third  Nat.  Bank 
V.  Skillings  Lumb.  Co.,  132  Mass.  410; 
Cobb  -;;.  Eice,  130  Mass.  231;  Salisbury 
Mills  V.  Townsend,  109  Mass.  115.  Micli. 
Detroit  Trust  Co.  v.  Hunrath,  168  Mich. 
180,  191,  131  N.  W.  147;  Sprague  V. 
Soule,  35  Mich.  3.^.  Minn.— Cullen  v. 
Dawson,  24  Minn.  66,  72.    Miss. — Whit- 


ney V.  Cowan,  55  Miss.  626,  645.  Mo. 
McGinn  v.  Interstate  Nat.  Bank,  178 
Mo.  App.  347,  166  S.  W.  345;  Young 
V.  Miller  (Mo.  App.),  182  S.  W.  822; 
Commerce  Tr,  Co.  v.  Bank,  161  Mo. 
App.  431,  143  S.  W.  531;  United  Evs. 
Co.  V.  O'Connor,  153  Mo.  App.  128,  136, 
132  S.  W.  335;  Love  V.  Life  Ins.  Co., 
153  Mo.  App.  144,  149,  132  S.  W.  335; 
Smith  V.  Grand  Lodge,  124  Mo.  App. 
181,  101  S.  W.  662;  Hartsook  and  Home 
V.  Chrissman,  114  Mo.  App.  558,  90 
S.  W.  116;  Supreme  Council  v.  Palmer, 
107  Mo.  App.  157,  163,  80  S.  W. 
699.  Nev.  — Orr  Water  Co.  v. 
Larcombe,  14  Nev.  53.  N.  C. 
Supreme  Lodge  Knights  of  Honor  v. 
Selby,  153  N.  C.  203,  69  S.  E.  51. 
N.  H. — Page  Belting  Co.  v.  Prince,  etc. 
Co.,  74  N.  H.  262,  67  Atl.  401;  Farley 
V.  Blood,  30  N.  H.  354.  N.  J.— Pratt 
V.  Worrell,  66  N.  J.  Eq.  194,  57  Atl. 
450;  Ludlow  v.  Strong,  53  N.  J.  Eq. 
326,  31  Atl.  409;  Wakeman  v.  Kings- 
land,  46  N.  J.  Eq.  113,  18  Atl.  680; 
Mt.  Holly,  etc.  Co.  v.  Ferree,  17  N.  J. 
Eq.  117;  Pickle  V.  Pickle,  10  N.  J. 
L.  J.  207.  N.  Y.— Pouch  v.  Prudential 
Ins.  Co.,  204  N.  Y.  281,  97  N.  E.  731; 
Crane  v.  McDonald,  118  N.  Y.  648,  23 
N.  E.  991;  Dorn  v.  Fox,  61  N.  Y.  264; 
New  York,  etc.  E.  E.  Co.  v.  Schuyler, 
17  N.  Y.  592;  Cady  V.  Potter,  55  Barb. 
463,  466;  Atkinson  v.  Manks,  1  Cow. 
691;  Shaw  r.  Coster,  8  Paige  339;  Wake- 
man  v.  Dickey,  19  Abb.  Pr.  24;  Sherman 
V.  Partridge,  4  Duer  646;  Oppenheim  V. 
Wolf,  3  Sandf.  Ch.  571;  Schuyler  V. 
Hargons,  3  Eob.  673;  Travelers  Ins. 
Co.  V.  Healey,  86  Hun  524,  33  N.  Y. 
Supp.  911;  Wenstrom  Elec.  Co.  v. 
Bloomer,  85  Hun  389,  32  N.  Y.  Supp. 
903;  Schell  v.  Lowe,  75  Hun  43,  26 
N.  Y.  Supp.  991 ;  Cromwell  v.  American, 
etc.  Co.,  57  Hun  149,  11  N.  Y.  Supp. 
144;  Drake  r.  Woodford,  11  N.  Y.  Supp. 
512.  Ore. — Maxwell  v.  Frazier,  52  Ore. 
183,  96  Pac.  548;  Northern  Pac.  Lumb. 
Co.  V.  Lang,  28  Ore.  246,  42  Pac.  799. 
Pa. — DeZouehe  v.  Garrison,  140  Pa. 
430,  21  Atl.  450;  Bechtel  r.  Sheaf er, 
117  Pa.  555,  11  Atl.  889;  Warrington 
V.  Mengel,  41  Pa.  Super.  362;  McSor- 
ley  r.  Covle,  40  Pa.  Super.  560.  E.  I. 
Greene  vl  Mumford,  4  E.  L  313.    S.  C. 
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the  complainant  to  pay,  or  he  is  other-ndse  bound  to  do  so,  there  can 


Loan  &  Savings  Bank  v.  Farmers  &  M. 
Bank,  74  S.  C.  210,  54  S.  E.  364.  Tenn. 
Bank  of  Whitehouse  v.  Baldridge,  183 
S.  W.  ]58.  Vt. — Montpelier  v.  Capital 
Sav.  Bank,  75  Vt.  433,  437,  56  Atl. 
89;  French  v.  Eobrchard,  50  Vt.  43; 
Holmes  v.  Clark,  46  Vt.  22;  Lincoln 
V.  Eutland  &  B.  E.  E.  Co.,  24  Vt.  639. 
W.  Va.— Amos  v.  Angotti,  88  S.  E. 
1094;  Pardee,  etc.  Lumb.  Co.  v.  Odell, 
88 'S.  E.  419;  Stephenson  V.  Burdett, 
56  W.  Va.  109,  48  S.  E.  846,  10  L.  E. 
A.  (N.  S.)  748.  Eng.— Lindsey  i:  Bar- 
ron, 6  Man.  G.  &  S.  291,  60  E.  C.  L.  289; 
Horton  v.  Devon,  7  D.  &  L.  206,  4  Exch. 
497;  Patorni  v.  Campbell,  1  D.  &  L. 
397;  Poland  V.  Coall,  Ir.  E.  7  C.  L. 
108;  Crawshay  v.  Thornton,  2  Myl.  & 
Cr.  1,40  Eng.  Eeprint  541;  Wright  v. 
Neeman,  40  L.  J.  C.  P.  276,  40  L,  T. 
Eep.  N.  S.  134;  Belcher  v.  Smith,  9 
Bing.  82,  131  Eng.  Eeprint  545. 

[aj  "One  cannot  compel  others  to 
interplead  when  their  relative  rights 
depend  upon  a  question  of  fact  to  be 
settled  between  himself  and  one  of 
the  parties,  even  though  he  will  not 
be  affected  pecuniarily 'by  the  decision 
of  that  question."  Montpelier  v. 
Capital  Sav.  Bank,  75  Vt.  433,  437,  56 
Atl.  89. 

[b]  In  Bechtel  v.  Sheaf er,  117  Pa. 
555,  11  Atl.  889,  Mr.  Justice  Clark 
says:  "As  a  general  rule  the  party 
seeking  relief  by  an  interpleader  must 
not  have  incurred  any  independent 
liability  to  either  of  the  rival  claim- 
ants, if  he  have  expressly  acknowl- 
edged the  title  or  right  of  one  of  them 
and  agreed  to  hold  the  property  for 
him  or  disregarding  the  adverse  claim 
of  one  has  by  contract  made  himself 
liable  in  any  event  to  the  other  he 
cannot  be  said  to  stand  indifferent  be- 
tween them."  But  the  court  held  that 
the  mere  fact  that  there  is  a  contract 
with  one  of  the  claimants,  under  the 
terms  of  which  he  is  bound  to  pay  the 
proceeds  of  sale  to  the  latter  does  not 
necessarily  deprive  the  complainant  of 
his  right  to  file  the  bill.  See  also  Mc- 
Ginn V.  Interstate  Nat.  Bank,  178  Mo. 
App.  347,  166  S.  W.  345,  wherein  the 
court  said  "that  the  independent 
liability  spoken  of  as  defeating  a  right 
to  demand  an  interpleader  means  a 
liability  beyond  the  liability  which 
arises  from  the  title  to  the  property 
in  controversy." 
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[c]  In  Crawshay  v.  Thornton,  2  Mylne 
&  C.  1,  40  Eng.  Eeprint  541,  "A.  de- 
posited certain  iron  with  B.  &  Co.,  who 
were  wharfingers,  and  afterwards  di- 
rected them  to  deliver  to  C.  C.  applied 
to  B.  &  Co.  to  know  the  particulars  of 
the  iron  held  by  them  on  his  account, 
and  B.  &  Co.  then  wrote  a  letter  to 
C,  saying,  that  in  compliance  with  his 
request  they  annexed  a  note  of  the 
landing- weights  of  the  iron  transferred 
into  his  name  bj'  A.,  and  now  held 
by  them  (B.  &  Co.)  at  his  (C.'s)  dis- 
posal. B.  &  Co.  subsequently  received 
notice  from  D.  that  the  iron  belonged 
to  him,  and  that  it  had  been  deposited 
with  A.,  as  an  agent,  for  sale,  and 
that  he  had,  without  authoritv,  pledged 
it  to  C.  B.  &  Co.  then  filed  a  bill  of 
interpleader  against  C.  and  D.  Held, 
on  demurrer  (afiirming  the  decision  of 
the  court  below)  that  after  B.  &  Co.'s 
letter  to  C.  they  could  not  maintain  a 
bill  of  interpleader  against  him.  .  .  . 
Lord  Cottenham  remarked:  'If  what 
has  taken  place  amounts  to  an  inde- 
pendent contract  (between  the  wharf- 
ingers and  the  assignee  of  the  original 
depositor),  it  is  one  which  cannot  be 
decided  between  the  parties  to  this 
suit.'  "     Pfister  v.  Wade,  56  Cal.  43. 

[d]  "The  reason  of  the  rule  as  to 
independent  liability  defeating  a  right 
of  interpleader  is  that,  where  there  is 
such  an  independent  liability,  a  de- 
cision as  to  which  of  the  conflicting 
claimants  was  right  would  not  absolve 
the  party  asking  for  an  interpleader 
from  performing  his  independent  con- 
tract. He  would  still  be  liable  on  that, 
and  hence  nothing  would  be  gained  for 
him. by  an  interpleader.  If  that  were 
allowed,  he  would  be  in  a  position  of 
compelling  others,  without  any  pos- 
sible benefit  to  him,  to  litigate  a  ques- 
tion in  which  he  really  has  no  inter- 
est." McGinn  r.  Interstate  Nat.  Bank, 
178  Mo.  App.  347,  166  S.  W.  345. 

[e]  If  the  plaintiff  has  come  under 
any  personal  obligations,  independent 
of  property,  so  that  cither  of  the  de- 
fendants may  recover  against  him  at 
law  without  establishing  right  to 
property,  there  can  be  no  interpleader. 
Crane  v.  Burntrager,  1  Ind.  165;  Whit- 
ney V.  Cowan,  55"  Miss.  626,  645  (hold- 
ing, however,  that  the  objection  that 
the  complainant  has  come  under  some 
personal  obligation  to  either  of  the  de- 


INTERPLEADER 


183 


be  no  interpleadeT'.^''  But  sometimes,  under  peculiar  circumstances, 
where  only  part  of  the  debt  has  been  paid  before  the  bill  is  filed,  an 
interpleader  will  be  allowed.*^^ 


fendants  applies  rather  as  against  the 
complainant  than  between  the  defend- 
ants. If  urged  and  established  by 
either  of  the  defendants  it  will  pro- 
duce a  dismissal  of  the  bill;  but  it 
loses  much  of  its  force  where  the  de- 
fendants, witTiout  objection,  consent  to 
interplead,  and  permit  a  decree  dis- 
charging  the   complainant). 

[f]  But  where  the  complainant  has 
been  induced  by  fraud  or  deceit  to 
enter  into  an  independent  liability  with 
one  of  the  claimants,  he  may  require 
the  adverse  claimants  to  interplead. 
Martin  v.  Costello,  1  Ir.  Eq.  50,  56, 
quoted  in  Emerick  v.  New  York  Life 
Ins.  Co.,  49  Md.  352,  355.  But  see 
Standlev  v.  Roberts,  59  Fed.  836,  8  C. 
C.  A.  305. 

60.  Commerce  Trust  Co.  V.  Bank, 
161  Mo.  App.  431,  143  S.  W.  531;  At- 
kinson V.  Manks,  1  Cow.  (N.  Y.)  691, 
706. 

See  also  supra,  III,  F,  and  i7ifra,  the 
cases  cited  in  this  note. 

[a]  Where  there  are  two  notes,  pur- 
porting to  be  the  same,  one  of  them 
being  forged,  the  respective  holders 
each  claiming  from  the  maker,  he  can- 
not compel  them  to  interplead  for  he 
is  bound  to  pay  the  holder  of  the 
good  note.  Lauterbach  v.  Seikmann,  125 
La.  839,  51  So.  1008.  See  also  Hern- 
don  V.  Higgs,  15  Ark.  389. 

[b]  Where  an  insurance  policy  (1) 
is  made  payable  to  a  party  other  than 
the  assured,  the  insurance  company  can- 
not, without  the  consent  of  the  bene- 
ficiaries, cancel  it  and  issue  another 
policy  substituting  other  beneficiaries, 
and  then  compel  them  to  interplead; 
for  by  issuing  the  two  sets  of  policies 
the  company  makes  itself  liable  to 
both.  Conley  v.  Alabama  G.  &  I.  Ins. 
Co.,  67  Ala.  447;  National  Life  Ins. 
Co.  V.  Pingrey,  141  Mass.  411,  6  N.  E. 
93.  (2)  And  also  where  an  assign- 
ment was  made  of  the  policy  with  the 
consent  of  the  company  and  bene- 
ficiary, it  cannot  compel  an  inter- 
pleading in  respect  thereto.  Love  v. 
Life  Ins.  Co.,  153  Mo.  App.  144,  132 
S.  W.  335.  (3)  But  where  the  policy 
is  payable  to  the  assured,  his  executors, 
or  assigns,  and  the  company  changed 
the  beneficiaries  without  knowledge  of 


fraud,  the  company  can  maintain  a  bill 
of  interpleader  against  the  conflicting 
claimants.  Nixon  v.  Malone  (Tex.  Civ. 
App.),  95  S.  W.  577;  Nixon  v.  New 
York  Life  Ins.  Co.,  100  Tex.  250,  98 
S.  W.  380,  99  S.  W.  403. 

[c]  In  cases  of  building  contracts 
(1)  the  owner  may  compel  a  contractor 
and  subcontractor  or  one  furnishing 
material,  to  interplead  for  the  fund  in 
his  hands  in  spite  of  the  contract  to 
pay  the  builder,  only  unless  such  per- 
sons are  claiming  liens.  Newhall  v. 
Kastens,  70  111.  156.  See  Ireland  v. 
Kelly,  60  N.  J.  Eq.  308,  47  Atl.  51; 
Illingsworth  v.  Eowe,  52  N.  J.  Eq.  360, 
28  Atl.  456;  Montpelier  f.  Capital  Sav. 
Bank,  75  Vt.  433,  56  Atl.  89.  (2)  And 
where  the  owner  failed  to  give  notice 
to  the  contractor  of  certain  stop  no- 
tices, thereby  incurring  a  personal 
liability,  it  was  held  not  to  effect  his 
right.  Keupler  v.  Eisele,  79  N.  J.  Eq. 
651,  83  Atl.  999.  (3)  Where  such  per- 
sons are  claiming  liens,  the  owner  must 
make  his  defenses  under  the  mechanic's 
lien  law.  Ammendale  Normal  Inst.  v. 
Anderson,  71  Md.  128,  17  Atl.  1030. 
See  also  Dry  Dock,  etc.  v.  Carr,  2  Barb. 
(N.  Y.)    60. 

[d]  Where  money  is  deposited  in 
the  hands  of  a  person  to  be  paid  over 
to  a  contractor  on  the  completion  of 
certain  work,  after  the  work  has  been 
completed  he  is  bound  to  pay,  and  can- 
not maintain  an  action  of  interpleader 
in  respect  thereto.  Warrington  v.  Men- 
gel,  41  Pa.  Super.  362. 

[e]  Where  the  complainant  ad- 
mitted liability  by  mistake  in  answer- 
ing a  garnishment  summons,  he  cannot 
maintain  his  bill.  Mitchell  V.  N.  W. 
M.,  etc.  Co.,  26  111.  App.  295.  See 
also  Wabash  R.  Co.  v.  Flannigan,  95 
Mo.  App.  477,  74  S.  W.  691;  Holmes 
;;.  Clark,  46  Vt.  22. 

61.  Hechmer  v.  Gilligan,  28  W.  Va. 
750,  758. 

[a]  Where  money  was  paid  (1) 
under  a  claim  of  right,  to  which  the 
complainant  was  bound  to  submit,  in- 
terpleader was  nevertheless  permitted. 
Nash  V.  Smith,  6  Conn.  421.  (2)  But 
where  payment  is  made  with  knowledge 
of  the  rights  of  a  third  party,  he  is 
not  justified  in  making  payment   even 
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K.  Must  Be  Privity  Between  Claimants.  —  1.  In  General. 
Since  an  early  date  it  has  been  uniformly  held  that  a  bill  of  inter- 
pleader cannot  be  sustained  except  against  defendants  between  whom 
there  exists  a  privity.  Their  claims  have  to  be  deduced  from  the  same 
title,  and  if  one  claims  under  a  hostile,  distinct  and  paramount  title, 
they  cannot  be  required  to  interplead,  but  complainant  must  defend 
himself  as  best  he  can  at.  law.^^    It  is  true,  in  later  years,  there  has 


upon  order.  Reynolds  v.  Aetna  Life 
Ins.  So.,  6  App.  Div.  254,  39  N.  Y. 
Supp.  885. 

62.     See  the  following:   U.  S.— Hay- 
ward   V.  McDonald,    192   Fed.   890,   113 
C.    C.    A.    368;    Wells    Fargo,    etc.    Co. 
V.  Miner,  25  Fed.  533,  538.     Ala.— En- 
terprise Lumb.  Co.  f.  First  Nat.  Bank, 
181    Ala.    388,    61    So.   930;    Stewart    v. 
Sample,  168  Ala.  270,  53  So.  182;  Kyle 
V.   Mary   Lee    Coal,   etc.    Co.,   112    Ala. 
606,    20    So.    851;    Gibson     v.     Goldth- 
waite,   7  Ala.   281;   Davis  v.  Douglass, 
12   Ala.   App.   581,   68   So.   528.     D.   C 
Kellogg   V.    Mutual    Life    Ins.    Co.,    25 
App.    Cas.    36.      m.— Morrill     v.     Man- 
hattan Life  Ins.   Co.,   183  111.  260,  267, 
55   N.   E.    656;    Platte   Valley  Bank   v. 
Nat.  Bank,  155  111.  250,  40  N.  E.  621; 
Supreme    Council   V.     Murrin,     154     111. 
App.  465;  Byers  v.  Sansom-Thayer,  etc. 
Co.,   Ill   111.'  App.    575.      Ind.— North- 
western,   etc.    Ins.    Co.    V.    Kidder,    162 
Ind.   382,   388,   70  N.  E.   489,   66   L.   E. 
A.    89,    1    Ann.    Cas.    509;    Ketcham    v. 
Brazil    Block    Coal    Co.,    88     Ind.     515. 
la.— Hovt  V.  Gouge,  125  Iowa  603,  101 
N.  W.  464.     Mass.— Stone  v.  Eeed,  152 
Mass.   179,  25  N.   E.  49;   Fairbanks   V. 
Belknap,    135    Mass.    179;    Third     Nat. 
Bank  v.  Skillings  Lumb.  Co.,  132  Mass. 
410.      Mich.— Lanning     v.     Stiles,     176 
Mich.  275,  142  N.  W.  581;  Grant  Auto 
Co.  V.  Cotter,  161  Mich.  521,  126  N.  W. 
829;    Wallace   v.  Sorter,   52   Mich.   159, 
17    N.   W.     794.      Miss. — Snodgrass     v. 
Butler,   54   Miss.    45.     Mo. — McGinn   i\ 
Interstate    Nat.    Bank,    178    Mo.    App. 
347,   166  S.  W.  345;   Love  V.  Life  Ins. 
Co.,  153  Mo.  App.  144,  149,  132   S.   W. 
335;  United  Eys.  Co.  v.  O'Connor,  153 
Mo.    App.    128,    136,    132    S.    W.    262; 
Smith   V.    Grand   Lodge,    124   Mo.    App. 
181,  202,  101  S.  W.  662;  Supreme  Coun^ 
cil  of  Legion  of  Honor  v.  Palmer,   107 
Mo.    App.    157,    80    S.    W.    699.      N.    J. 
Atlantic   City  Nat.  Bank  v.  Thompson, 
82    N.    J.   Eq.    Ill,    87    Atl.    636;    First 
Nat.    Bank    v.   Bininger,    26    N.    J.    Eq. 
345.      N.   Y.— Crane   v.   McDonald,    118 
N.  Y.  648,  23  N.  E.  991;  Lund  v.  Sea- 
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men's  Bank,  37  Barb.  129,  132;  Lateer 
V.  Prudential  Ins.  Co.,  64  App.  Div. 
423,  72  N.  Y.  Supp.  235;  McCreery  v. 
Inge,  49  App.  Div.  133,  63  N.  Y.  Supp. 
158.  N.  C. — Supreme  Lodge  Knights 
of  Honor  r.  Selby,  153  N.  C.  203,  69 
S.  E.  51.  Ore.— Maxwell  v.  Frazier,  52 
Ore.  183,  96  Pac.  548;  North  Pac. 
Lumb.  Co.  v.  Lang,  28  Ore.  246,  42 
Pac.  799.  Va.— Eunkle  v.  Eunkle,  112 
Va.  788,  795,  72  S.  E.  695.  Vt.— Mont- 
pelier  v.  Capital  Sav.  Bank,  75  Vt.  433, 
56  Atl.  89.  W.  Va. — Stephenson  v.  Bur- 
dett,  56  W.  Va.  109,  115,  48  S.  E.  846, 
10  L.  E.  A.  (N.  S.)  748;  Oil  Eun  V. 
Gale,  6  W.  Va.  525,  540. 

[a]     "Mr.    Pomeroy,    §1324,   in    dis- 
cussing   this    essential,     says:     'Where 
there  is  no  privity  between  the  claim- 
ants,  where    their   titles   are    independ- 
ent, not  derived  from  a  common  source, 
but  each  asserted  as  wholly  paramount 
to  the  other,  the  stakeholder  is  obliged, 
in   the  language   of   the   authorities,  to 
defend    himself    as    well     as     he     can 
against  each  separate  demand.  A  court 
of  equity  will  not  grant  him  an  inter- 
pleader.'    Upon   this   requirement,   Mr. 
Justice  Story  says:  'The  true  doctrine 
supported  by  the  authorities  would  seem 
to   be,   that"^  in   cases  of   adverse,   inde- 
pendent   titles,    the    party    holding    the 
property   must   defend   himself   as   well 
as   he   can   at  law;    and  he   is  not   en- 
titled to   the  assistance   of   a  court  of 
equity,    for    that   would    be   to    assume 
the   right   to   try    merely    legal    titles 
upon    a    controversy   between    different 
parties,   where    there   is    no   privity    of 
contract   between   them    and    the    third 
person   who   calls  for  an   interpleader.' 
2   Storv's   Eq.   Jur.,   §820    (11th   ed.)." 
Eunkle  V.  Eunkle,  112  Va.  788,  795,  72 
S.  E.  695. 

[b]  Where  a  wife  as  administratrix 
brings  suit  to  recover  the  proceeds  of 
an  insurance  policy  made  payable  to 
the  administrator  of  the  insured,  the 
insurance  company  cannot  interplead  a 
third  party  who  claims  the  fund,  on 
the  grounds  that  the  wife  left  her  hus- 
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been  an  inclination  to  relax  this  rule.*'^  But  this  tendency  is  founded 
largely  upon  statutory  provisions  and  it  cannot  be  said  to  be,  by 
.any  means  general.*^* 

2.  Landlord  and  Tenant.  —  It  is  a  general  rule  that  the  tenant 
cannot  compel  his  landlord  to  interplead  with  a  stranger  v/ho  claims 
the  rent  by  title  adverse  and  hostile  to  the  landlord.*'^    But  the  tenant 


band  and  delivered  to  him  the  policy 
and  receipt  book  saying  that  if  he  kept 
up  the  policy  he  could  have  the  bene- 
fits, because  the  alleged  assignment 
conveyed  no  title  to  the  policy;  there 
"was  no  privity  existing  between  the 
third  party  and  the  wife,  the  wife 's 
right  to  bring  suit  arises  from  the  fact 
that  she  is  administratrix.  Lateer  v. 
Prudential  Ins.  Co.,  64  App.  Div.  423, 
72  N.  Y.  Supp.  235. 

63.  Stephenson  v.  Burdett,  56  W. 
Va.  109,  115,  48  S.  E.  846,  10  L.  E.  A. 
(N.  S.)  748,  citing  Crane  v.  McDonald, 
118  N.  Y.  648,  23  N.  E.  991.  See  also 
Wells  V.  Miner,  25  Fed.  533;  Packard 
V.   Stevens,  58   N.   J.   Eq.   489,  46   Atl. 

'    250. 

64.  Stephenson  v.  Burdett,  56  W. 
Va.  109,  115,  48  S.  E.  846,  10  L.  E.  A. 
(N.  S.)    748. 

[a]  *'It  amounts  to  a  criticism  of 
the  rule  rather  than  a  repudiation  of 
it."  Stephenson  v.  Burdett,  56  W.  Va. 
109,  115,  48  S.  E.  846,  10  L.  E.  A. 
(N.  S.)   748. 

[b]  "The  rule  of  privity  was  abro- 
gated in  England  bv  the  common-law 
procedure  Act  of  1860  (23  &  24  Vict, 
eh.  126,  §12),  and  in  California  in  1881 
by  §386  of  the  code  of  civil  procedure. 
Pomeroy,  Eq.  Jur.  (2d  ed.),  §1324, 
note  1;  Alterborough  v.  London,  etc. 
Dock  Co.,  3  C.  P.  D.  450,  455-457; 
Lazarus  V.  Harris,  9  N.  S.  W.  148; 
Bartlett  V.  His  Imperial  Majesty, 
supra  (23  Fed.  257)."  Northwestern 
Mut.  L.  Ins.  Co.  V.  Kidder,  162  Ind. 
382,  388,  70  N.  E.  489,  66  L.  E.  A. 
89,  1  Ann.  Cas.  509.  That  rule  abro- 
gated in  England  by  common  law  pro- 
cedure act,  see  also  Meynell  v.  Angell, 
11  Wkly.  Eep.  122. 

65.  See  the  following:  U.  S. — Strand- 
ley  V.  Eoberts,  59  Fed.  836.  Ala. 
Davis  V.  Douglass,  12  Ala.  App.  581, 
68  So.  528.  Cal.— Warnock  v.  Harlow, 
96  Cal.  298,  31  Pae.  166;  McDevitt  v. 
Sullivan,  8  Cal.  592.  D.  C— Eichard- 
son  V.  Belt,  13  App.  Cas.  197,  200. 
Ga.— Ball  v.  Madden,  139  Ga.  727,  78 
S.  E.  26.  ni.— Whitbeck  r.  Whiting, 
59   111.   App.    520.      Ind.— Ketcham    v. 


Brazil,  etc.  Coal  Co.,  88  Ind.  515,  518; 
White,  etc.  Canal  Co.  v.  Comegys,  2  Ind. 
469;  Crane  v.  Burntrager,  1  lud.  165.  Ky' 
Williams  r.  Ilalbert,  7  B.  Mon.  184.  Md. 
Wilmer  v.  Phila.,  etc.  Co.,  124  Md. 
599,  93  Atl.  157.  Mass.— Fairbanks  v. 
Belknap,  135  Mass.  179,  184;  Third 
Nat.  Bank  r.  Skillings  Lumb.  Co.,  132 
Mass.  410.  Mich. — Detroit  Trust  Co. 
V.  Hunyath,  168  "Mich.  -180,  131  N.  W. 
147.  Miss. — Whitney  V.  Cowan,  55 
Miss.  645;  Suodgrass  V.  Butler,  54 
Miss.  45,  49.  Mo. — McGinn  v.  Inter- 
state Nat.  Bank,  178  Mo.  App.  347, 
166  S.  W.  345;  Glaser  v.  Priest,  29 
Mo.  App.  1.  Nev. — McCoy  v.  Bateman, 
8  Nev.  126.  N.  J.— Maxwell  v.  Leicht- 
man,  72  N.  J.  Eq.  780,  65  Atl.  1007; 
Dodd  V.  Bellows,  29  N.  J.  Eq.  127; 
First  Nat.  Bank  v.  Bininger,  26  N.  J. 
Eq.  345,  347.  Pa.— Delaware,  L.  &  W. 
E.  E.  Co.  V.  Foster,  212  Pa.  66,  61 
Atl.  571.  W.  Va.— Stephenson  v.  Bur- 
dett, 56  W.  Va.  109,  115,  49  S.  E. 
846;  Oil  Eun,  etc.  Co.  v.  Gale,  6  W. 
Va.  525.  Eng. — Dungey  v.  Angove,  2 
Ves.  Jr.  304,  30  Eng,  Eeprint  644; 
Johnson  v.  Atkinson,  3  Anst.  798;  Smith 
r.  Target,  2  Anst.  530;  Clarke  v.  Byne, 
13  Ves.  Jr.  383,  33  Eng.  Eeprint  338; 
Cowtan  V.  Williams,  9  Ves.  Jr.  107,  32 
Eng.  Eeprint  542. 

[a]  For  a  tenant  to  maintain  an 
interpleader  suit  against  his  landlord 
"would,  in  effect,  be  a  denial  or  a 
questioning  of  his  landlord's  title,  and 
it  would  be  destroying  the  obligation 
he  was  under  to  pay  rent  to  the  very 
one  he  had  agreed  to  pay  it  at  all 
events.  And  the  reason  why  such  a 
suit  cannot  be  maintained  is  because 
in  the  very  nature  of  things,  there  is 
an  independent  personal  liability  with 
respect  to  the  subject-matter,  of  the 
tenant  to  his  landlord,  which  the  main- 
tenance of  the  suit  would  destroy." 
McGinn  v.  Interstate  Nat.  Bank,  178 
Mo.  App.  347,  166  S.  W.  345. 

[b]  "Dungey  v.  Angove,  2  Ves.  Jr. 
303  (304),  is  a  leading  case  on  the 
subject.  During  the  argument,  Lord 
Chancellor  Loughborough  said:  'But  in 
his    case,    how    monstrous    a    thing    it 
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can  interplead  his  landlord  and  Si  third  party  who  claims  in  privity 
of  estate  or  contract  with  him.®*^ 

3.     Vendor  and  Vendee.  —  A  vendee   may  come  into   equity  and 
compel  conflicting  claimants  to  the  purchase  money  to  interplead  and 


would  be,  if  it  were  in  the  power  of 
the  tenant  to  make  the  landlord,  at 
law  the  defendant  in  ejectment,  dis- 
close his  title  by  an  interpleading  bill.' 
In  delivering  the  opinion  he  said  fur- 
ther: 'The  alarming  consequence  is, 
that  if  its  practice  is  tolerated,  a  ten- 
ant in  possession,  whose  duty  it  is 
to  stand  by  and  defend  the  possession 
for  the  landlord,  becomes  the  instru- 
ment to  betray  him,  and  through  the 
medium  of  this  court  to  call  upon  him 
to  do  that,  which  it  was  the  prudence 
and  the  justice  of  the  law  to  jJrevent; 
to  make  a  disclosure  of  his  title  at- 
tacked adversely;  and  that  to  be  done 
through  the  machinations  of  his  own 
tenant. '  To  the  same  effect,  see  Smith 
v.  Target,  2  Anst.  529."  Stephenson 
f.  Burdett,  56  W.  Va.  109,  115,  48  S.  E. 
846,  10  L.  E.  A.  (N.  S.)  748. 

66.  See  the  following:  Ala. — Davis 
V.  Douglass,  12  Ala.  App.  581,  68  So. 
528.  CaL— Warnoek  v.  Harlow,  96  Cal. 
298,  31  Pae.  166;  Schluter  v.  Harvev, 
65  Cal.  158,  3  Pae.  659;  McDevitt  v. 
Sullivan,  8  Cal.  592;  Spangler  v.  Spang- 
ler,  11  Cal.  App.  321,  104  Pae.  995. 
D.  C. — Richardson  v.  Belt,  13  App.  Cas. 
197,  200.  Ga.— Ball  v.  Madden,  139  Ga. 
727,  78  S.  E.  26.  Ind.— Hall  v.  Craig, 
125  Ind.  523,  25  N.  E.  538;  Ketcham 
V.  Brazil,  etc.  Coal  Co.,  88  Ind.  515; 
White,  etc.  Canal  Co.  v.  Comegys,  2  Ind. 
469.  Md.— Wilmer  v.  Phila.,  etc.  Co.,  121 
Md.  599,  610,  93  Atl.  157.  Mass. 
Third  Nat.  Bank  v.  Skillings,  132  Mass. 
410.  Miss.— Snodgrass  v.  Butler,  54 
Miss.  45.  Mo. — Hathaway  v.  Foy,  40 
Mo.  534;  Glaser  v.  Priest,  29  Mo.  App. 
1.  Nev. — McCoy  v.  Bateman,  8  Nev. 
126.  N.  J. — Maxwell  v.  Leiehtman,  72 
N.  J.  Eq.  780,  65  Atl.  1007.  N.  Y. 
Lewis  V.  Varnum,  12  Abb.  Pr,  304; 
Badeau  v.  Tylee,  1  Sandf.  Ch.  270.  Pa. 
Bechtel  v.  Sheaf er,  117  Pa.  555,  562, 
11  Atl.  889;  McCoy  v.  McMurtrie,  12 
Phila.  180;  Adams  v.  Beach,  1  Phila. 
99.  W.  Va.— Oil  Run  v.  Gale,  6  W. 
Va.  525.  Eng.— Clarke  r.  Byne,  13  Ves. 
Jr.  383b,  33  Eng.  Reprint  338;  Cowtan 
V.  Williams,  9  Ves.  Jr.  107,  32  Eng.  Re- 
print 542. 

[a]  In  Ball  v.  Madden,  139  Ga. 
727,   78   S.   E.   26,  land   was  leased   to 
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certain  persons  who  gave  notes  to  se- 
cure the  payment  of  the  rent,  which 
the  lessor  turned  over  to  the  bank  as 
collateral  for  a  loan.  The  loan  was 
not  paid,  and  the  lessor  made  a  deed 
of  trust  of  the  proiJerty  to  secure  the 
loan,  giving  the  trustee  power  to  sell. 
At  the  time  the  trustee  had  no  actual 
notice  of  the  lease  he  sold  under  the 
power  and  conveyed  to  the  purchaser, 
who  had  notice  of  the  lease.  When 
the  note  for  the  rent  fell  due,  the 
bank  who  held  the  note,  and  the  pur- 
chaser of  the  land,  both  claimed  the 
rent  and  were  about  to  distrain;  the 
lessees  were  held  entitled  to  compel 
them  to  interplfead  as  their  claims  were 
derivative. 

[b]  "The  well  recognized  excep- 
tion to  the  rhle  that  a  tenant  cannot 
maintain  a  suit  for  interpleader  against 
his  landlord  is  where  there  is  privity 
between  his  landlord  and  the  opposing 
claimant,  that  is,  where  the  title  of 
the  other  claimant  is  derived  from  that 
of  the  lessor,  or  where  both  defend- 
ants claim  under  the  lessor  by  differ- 
ent titles.  In  such  cases  the  tenant 
does  not  dispute  his  landlord's  title." 
Wilmer  v.  Phila.,  etc.  Co.,  124  Md.  599, 
610,  93  Atl.  157. 

[c]  "  'The  riile  that  a  tenant  .can- 
not compel  his  landlord  to  interplead 
does  not  prevail  where  the  claim  of 
the  other  person  arises  by  the  act  of 
the  landlord,  subsequent  to  the  com- 
mencement of  the  relation  of  landlord 
and  tenant.'  Clarke  V.  Byne,  13  Ves. 
383;  Cowtan  v.  Williams,  9  Ves.  107." 
Stephenson  v.  Burdett,  56  W.  Va.  109, 
116,  48  S.  E.  846,  10  L.  R.  A.  (N.  S.) 
748. 

[d]  Where  One  Claims  Through  an 
Assignment. — See  Ala. — Davis  v.  Doug- 
lass, 12  Ala.  App.  581,  68  So.  528. 
Cal. — Spangler  r.  Spangler,  11  Cal.  App. 
321,  104  Pae.  995.  Ind. — Ketcham  r. 
Brazil  Block  Coal  Co.,  88  Ind.  515. 
Miss. — Snodgrass  r.  Butler,  54  ]Miss.  45. 

[e]  After  the  death  of  the  lessor 
the  tenant  may  compel  the  conflicting 
claimants  to  interplead  and  prove  that 
their  title  is  derived  from  the  lessor. 
Badeau  v.  Tylee,  1  Sandf.  Ch.  (N.  T.) 
270. 


INTERPLEADER 


187 


have  the  court  determine  their  rights.*'^  Where  no  privity  exists  he- 
tAveen  the  vendor  and  the  other  claimant,  however,  the  rule  is  other- 
wise.*'^ 

4.  Bailor  and  Bailee.  —  A  bailee  cannot  ordinarily  maintain  a  bill 
of  interpleader  against  his  bailor  and  a  stranger  asserting  an  adverse 
or  hostile  title  to  him.'^^    But  when  the  opposing  claim  is  derived  under 


67.  U.  B.—In  re  Keiler,  4  Abb.  N. 
C.  150,  15  Fed.  Cas.  No.  7,647.  Ga. 
McKinney  v.  Daniels,  135  Ga.  157,  68 
S,  E.  1095.  N.  Y.— Baltimore  &  O.  E. 
E.  V.  Arthur,  90  N.  Y.  234.  Can.— Mol- 
sons  Bank  v.  Eager,  10  Ont.  L.  E.  452; 
Gowans  v.  Bank,  43  U.  C.  Q.  B.  318; 
Tees  V.  Spence,  3  Manitoba  430. 

[a]  One  who  is  indebted  on  a  note 
representing  the  balance  of  unpaid 
purchase  money  of  land  in  the  state 
can  compel  two  foreign  administrators 
with  the  will  annexed  to  interplead 
where  each  claims  that  he  is  the  right- 
ful administrator,  and  there  is  a  rea- 
sonable ai^prehension  of  danger  in  de- 
termining between  them.  McKinney  V, 
Daniels,  135  Ga.  157,  68  S.  E.  1095. 

[b]  Where  the  vendee  was  sued 
upon  a  note  given  for  the  purchase 
price  of  certain  goods,  and  was  also 
sued  by  another  for  the  purchase  price 
of  the  same  sale  who  claimed  to  have 
sold  the  goods  in  his  own  right,  while 
the  other  claimed  that  he  was  acting 
as  his  agent,  it  was  held  to  be  a  proper 
case  for  interpleader.  Johnston  v.  Lewis, 
4  Abb.  Pr.  N.  S.   (N.  Y.)   150. 

68.  Ky.— French  v.  Howard,  3  Bibb 
301.  Miss.— Blue  v.  Watson,  59  Miss. 
619.  Mo, — Carrico  v.  Tomlinson,  17  Mo. 
499,  502.  N.  Y.— See  Trigg  r.  Hitz,  17 
Abb.  Pr.  436.  Can.— Western  Canada 
Flour  Mills  Co.  v.  Ey.  Co.,  20  Manitoba 
422. 

69.  See  the  following:  U.  S.— Moore 
Printing  Tvpewriter  Co.  V.  National 
Sav.  &  Trust  Co.,  218  U.  S.  422,  429, 
31  Sup.  Ct.  64,  54  L.  ed.  1093;  Bart- 
lett  V.  His  Majesty  the  Sultan,  23  Fed. 
257.  Ala. — Kvle  v.  Mary  Lee  Coal,  etc. 
Co.,  112  Ala.  606,  20  So.  851.  D.  C. 
Eichardson  r.  Belt,  13  App.  Cas.  197, 
200.  Ga.— Hatfield  v.  McWhorter,  40 
Ga.  269;  Tvus  v.  Eust,  37  Ga.  574. 
Mass.— Third  Nat.  Bank  r.  Skillings 
Lumb.  Co.,  132  Mass.  410.  Mich.— Grant 
Bros.  Auto.  Co.  v.  Cotter,  161  Mich. 
521,  126  N.  W.  839.  Miss.— Whitnev 
V.  Cowan,  55  Miss.  626,  645.  N.  J. 
New  Jersev  Title,  etc.  Co.  v.  Eector, 
75   N.   J.   Eq.   423,  72    Atl.    968;    First 


Nat.  Bank  r.  Bininger,  26  N.  J.  Eq. 
345,  347.  N.  Y.— United  States  v.  Vic- 
tor, 16  Abb.  Pr.  153,  158;  Lund  v. 
Seamen's  Bank,  37  Barb.  129,  132;  Mar- 
vin V.  Ellwood,  11  Paige  365;  Cromwell 
V.  American  L.  &  T.  Co.,  57  Hun  149, 
11  N.  Y.  Supp.  144.  Ore.— McFadden 
V.  Swinerton,  36  Ore.  336,  59  Pae.  816, 
62  Pac.  12.  Pa.— DeZouche  f.  Garrison, 
140  Pa.  430,  21  Atl.  450;  Bechtel  v. 
Sheafer,  117  Pa.  555,  11  Atl.  889.  Va. 
Eunkle  r.  Eunkle,  112  Va.  788,  72  S.  E. 
695.  Vt. — Johnson  v.  Adams,  82  Vt. 
398,  73  Atl.  1076.  Eng.— Crawshay  v. 
Thornton,  2  Myl.  &  Cr.  1,  40  Eng.  Ee- 
print  541;  Pearson  v.  Cardou,  2  Eus.  & 
My.  606;  Braddiek  f.  Smith,  9  Bing. 
84,  131  Eng.  Eeprint  546;  Applegarth 
V.  Colley,  2  Dowl.  (N.  S.)  223.  Can. 
Gowans,  etc.  v.  Consolidated  Bank,  43 
U.  C.  Q.  B.  318. 

[a]  In  Bartlett  v.  His  Majesty  the 
Sultan,  23  Fed.  257,  the  court  said: 
"The  bill  is  a  pure  bill  of  inter- 
pleader, and  presents  the  common  case 
of  a  bailee  who  seeks  to  protect  him- 
self against  the  claim  of  his  bailor  and 
that  of  a  third  person  who  asserts  an 
adverse  title  to  the  bailor.  The  author- 
ities are  decisive  against  his  right  to 
maintain  an  interpleader.  It  is  suffi- 
cient to  refer  to  Crawshay  v.  Thornton, 
2  Mylne  &  C.  1;  Marvin  v.  Ellwood, 
11  Paige  365;  First  Nat.  Bank  v.  Bin- 
ninger,  26  N.  J.  Eq.  345.  The  hard- 
ship of  this  case  has  frequently  been 
adverted  to  by  the  authorities;  and  in 
England  a  remedy  has  been  given  by 
statute.  Common  Law  Proc,  Act  1860, 
§12.  See  Attenborough  v.  St.  Kath- 
erine's  Dock  Co.,  L.  E.  3  C.  P.  Div. 
373,  377;  id.  450.  As  is  said  by  Judge 
Story:  'The  party  holding  the  property 
must  defend  himself  as  well  as  he  can 
at  law,  and  he  is  not  entitled  to  the 
assistance  of  a  court  of  equity,  for 
that  would  be  to  assume  the  right  to 
try  merely  legal  titles  upon  a  contro- 
"\'ersy  between  different  parties  where 
there  is  no  privity  of  contract  between 
them  and  the  third  person  who  calls 
for  an  interpleader.'  Story,  Eq., 
§820." 
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that  of  the  bailor,  in  other  words  when  a  privity  of  title  exists,  the 
relation  will  not  operate  as  a  bar/" 

5.  Principal  and  Agent.  —  The  general  rule  requiring  that  there 
be  privity  between  claimants  in  interpleader'^^  also  limits  the  right 
of  an  agent  or  attorney  to  compel  his  principal  or  client  to  interplead 


70.  See  the  following:  U.  S.— Moore 
Printing  Typewriter  Co.  v.  National 
Sav.  and  Trust  Co.,  218  U.  S.  422,  429, 
31  Sup.  Ct.  64,  54  L.  ed.  1093;  Foss 
V.  First  Nat.  Bank,  3  Fed.  185;  City 
Bank  v.  Skelton,  2  Blatchf.  14.  N.  J. 
New  Jersey  Title,  etc.  Co.  v.  Eector, 
75  N.  J.  Eq.  423,  72  Atl.  968;  Max- 
well V.  Leichtman,  72  N.  J.  Eq.  780, 
65  Atl.  1007.  N.  Y.— McKay  v.  Draper, 
27  N.  Y.  256;  Winfield  v.  Bacon,  24 
Barb.  154;  German,  etc.  Bank  v.  Com- 
missioners, 6  Abb.  N.  C.  394,  398;  Ban- 
field  V.  Haeger,  13  Jones  &  S.  428; 
Bleeker  v.  Graham,  2  Edw.  Ch.  6,47; 
Marvin  v.  Ellwood,  11  Paige  365; 
Beebe  v.  Mead,  101  App.  Div.  500,  92 
N.  Y.  Supp.  51.  Pa.— Bechtel  v.  Sheafer, 
117  Pa.  555,  562,  11  Atl.  889;  In  re 
Moore,  7  Kulp  97;  Jordan's  Appeal,  10 
W.  N.  C.  37.  Eng.— Suart  v.  Welch,  4 
Myl.  &  Cr.  305,  41  Eng.  Eeprint  119; 
Pearson  v.  Cardon,  2  Euss.  &  M.  605, 
39  Eng.  Eeprint  525;  Yates  v.  Fare- 
brother,  4  Madd.  239,  56  Eng.  Eeprint 
694;  Attenborough  v.  London  Dock,  26 
Wkly.  Eep.  583;  Tanner  v.  Bank,  14 
Wkly.  Eep.  675. 

[a]  "The  only  instance  in  which 
bailees,  agents,  or  tenants  are  per- 
mitted to  interplead  their  bailors,  prin- 
cipals, or  landlords,  and  a  third  per- 
son, setting  up  an  opposing  claim  to 
the  thing,  fund,  or  duty  appears  to 
be  in  cases  in  which  the  title  of  the 
opposing  claimant  is  derivative  under, 
and  not  antagonistic  and  paramount 
to  that  of  the  Ijailor,  principal  or  land- 
lord; that  is,  where  the  adverse  claim 
originates  from  some  act  of  the  bailor, 
principal,  or  landlord  done  or  suffered 
after  the  commencement  of  the  bail- 
ment, agency,  or  tenancy,  and  causing 
a  dispute  as  to  which  of  the  parties 
is  entitled  to  the  thing,  fund,  or  duty." 
Atlantic  City  Nat.  Bank  v.  Thompson, 
82  N.  J.  Eq.  Ill,  87  Atl.  636. 

[b]  Where  the  actions  of  the  bailor 
are  such  as  to  indicate  and  acknowl- 
edge title  in  third  parties  the  bill  may 
be  maintained.  Pearson  v.  Cardon,  2 
Euss.  &  M.  605,  39  Eng.  Eeprint  525. 

[c]  An  auctioneer  may  file  a  bill 
where    the    deposit    money    is    claimed, 
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one  insisting  upon  its  return  and  the 
other  on  its  being  paid.  Bleeker  v.  Gra- 
ham, 2  Edw.  Ch.  647;  Yates  v.  Fare- 
brother,  4  Madd.  239,  56  Eng.  Eeprint 
694. 

[d]  A  commission  merchant  to  whom 
certain  cattle  have  been  consigned  for 
sale  may  interplead  adverse  claimants 
to  the  proceeds  of  the  sale.  Byers  v. 
Sansom-Thayer  Co.,  Ill  111.  App.  575. 
And  see  Pope  v.  Ames,  20  Ore.  199, 
25  Pac.  393. 

[e]  A  receiver  having  funds  in  his 
hands  from  the  sale  of  lands  can  com- 
pel two  adverse  claimants  to  inter- 
plead. Winfield  v.  Bacon,  24  Barb.  (N. 
Y.)    154. 

[f]  Where  the  finder  of  money 
placed  it  in  the  hands  of  a  third  party 
to  hold  and  afterwards  demanded  its 
return,  intending  to  convert  it  to  his 
own  use,  and  three  other  persons  claim 
to  be  the  owner,  the  party  with  whom 
the  money  was  deposited  could  main- 
tain an  action  of  interpleader  in  re- 
spect to  it;  he  became  the  bailee  of 
the  finder,  but  when  he  learned  that 
it  was  the  finder's  intention  to  con- 
vert it  to  his  own  use  he  could  not 
return  it  to  him  without  being  a  parti- 
ceps  criminis  and  it  was  his  duty  to 
retain  the  fund  till  the  owner  was 
found.  Lavelle  r.  Belliu,  121  Mo.  App. 
442,  450,  97  S.  W.  200. 

[g]  Warehouseman  entitled  to  in- 
terpleader under  certain  circumstances 
(see  Beebe  v.  Mead,  101  App.  Div.  500, 
92  N.  Y.  Supp.  51;  Banfield  v.  Haeger, 
13  Jones  &  S.  428),  by  express  pro- 
vision of  statute  in  some  states.  Man- 
hattan S.  &  W.  Co.  V.  Benguiat  Art 
Museum,  155  App.  Div.  196,  139  N.  Y. 
Supp.  1073,  under  §103  of  the  General 
Business  Law  (Consol.  Laws,  chap.  20; 
Laws  of  1909,  chap.  25). 

[h]  A  warehouseman  with  whom 
certain  automobiles  were  deposited  for 
storage  was  permitted  to  interplead  the 
bailor  and  the  receiver  in  bankruptcy 
who  had  threatened  suit  if  the  auto- 
mobiles were  delivered  to  the  bailor. 
Huxlev  v.  Penna.  Wareliousing  Co.,  184 
Fed.   705. 

71.     See  supra,  II,  C,  7,  a. 
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with  a  third  party  to  cases  where  some  sort  of  privity  exists  between 
them/^ 

6.  Debtor  and  Creditor.  —  So,  too,  a  debtor  cannot  compel  his  cred- 
itor to  interplead  with  a  third  party  who  asserts  his  claim  under  an 
adverse  title.'^^ 

7.  Bank  and  Depositor.  —  Where  there  is  no  privity  between  the 
opposing  claimants  to  a  bank  deposit,  as  where  a  third  party  claims 
by  title  superior  to  the  depositor,  there  can  be  no  interpleader.^*     It 


72.     See    the   following   cases:    U.    S. 
Hayward    r.    McDonald,    192    Fed.    890, 
113     C.     C.    A.     368.       Ala.  — Kyle    v. 
Mary    Lee,    etc.     Coal    Co.,     112     Ala. 
606,        20        So.        851;        Gibson       v. 
Goldthwaite,  7  Ala.  281    (attorney  who 
has  collected  money  may  file  a  bill  of 
interpleader    in    respect    to    the    same, 
against    defendants   who   set   up   a    de- 
rivative   claim    from    the     person     for 
whom  the  attorney  undertook  the  col- 
lection).    Fla. — Sammis  v.  L'Engle,  19 
Fla.   800,   811,   where   an   attorney   col- 
lects   money    for    a     client    which     is 
claimed  by  two  creditors  of  the  client, 
and   the    client    disclaims    any   interest 
in    himself,    the    attorney    may    compel 
the  claimants  to  interplead.  111. — Ryan 
V.  Lamson,  153  111.  520,  39  N.  E.   520, 
afftrming    4:4:    111.    App.    204;    Whitbeck 
V.    "Whiting,    59    111.    App.    520.      Mass- 
Fairbanks   V.   Belknap,    135   Mass.    179, 
184;    Third     Nat.     Bank     v.     Skillings 
Lumb.  Co.,  132  Mass.  410.  Miss.— Snod- 
grass  V.   Butler,   54  Miss.   45,   48,   "an 
agent  having   collected   m.oney   for   his 
principal,    is    not    so    far     an     implied 
trustee   as   that   he   can   interplead   his 
principal    and    a    third    person    who    is 
an  adversary  claimant."     Mo. — Eoselle 
V.  Farmers  Bank,  119  Mo.  84,  24  S.  W. 
744;    Lavelle   v.   Belliu,    121    Mo.    App. 
442,   450,   97   S.   W.   200.     N.  J.— Max- 
well  V.   Leichtman,    72   N.   J.   Eq.    780, 
65  Atl.  1007;   First  Nat.  Bank  v.  Bin- 
inger,   26   N.   J.   Eq.   345.    N.   Y.— Mar- 
vin V.   Ellwood,   11    Paige   365;    Wake- 
man  V.  Dickey,  19  Abb.  Pr.  24;   Lewis 
V.  Varnum,  12  Abb.  Pr.  305;   Schuyler 
V.   Pelissier,    3    Edw.    Ch.     191.       Ohio. 
Goddard  v.   Leech,   "Wright    476.      Ore. 
Maxwell  v.  Frazier,  52  Ore.  183,  96  Pae. 
548;    McFadden   v.    Swinerton,    36   Ore. 
336,    59    Pac.    816,    62    Pac.     12.       Pa. 
Bechtel   v.    Sheafer,    117  Pa.    555,    562, 
11  Atl.  889.     S.  C— Brock  v.  Railroad 
Co.,   44   S.   C.   444,   22   S.   E.   601;    Nor- 
ris  V.  Schroeder,  McMull.  422,  430.  Vt. 
Johnson  i:  Adams,   82   Yt.  398,   73  Atl. 
1076.    W.  Va.— Hechmer  v.  Gilligan,  28 


"W.  Va.  750,  757;  Dickeschied  v.  Bank, 
28  W.  Va.  340,  346.  Eng.— Robinson 
V.  Jenkins,  38  "Wkly.  Rep.  360;  Sabli- 
cich  V.  Russell,  14  Wkly.  Rep.  913; 
Smith  V.  Hammond,  6  Sim.  10,  58  Eng. 
Reprint  498;  Crawshay  v.  Thornton,  2 
Myl.   &   C.   1,   23,  40   Eng.   Reprint   541. 

[a]  "It  is  said  by  some  of  the  text- 
writers,  that  an  agent  may  file  a  bill 
of  interpleader.  When  this  is  allowed, 
it  is  under  peculiar  circumstances, 
where  the  agent  might  be  liable,  if 
be  paid  the  debt,  to  the  principal;  as 
where  the  principal  had  created  a  lien 
in  favor  of  another  person  on  funds  in 
the  hands  of  his  agent,  the  agent  may 
file  a  bill  of  interpleader  against  his 
principal  and  the  other  claimant." 
Hechmer  v.  Gilligan,  28  W.  Va.  750, 
757. 

[b]  Where  a  person  acting  as  an 
agent  for  another  receives  money  which 
is  claimed  by  a  third  party,  a"  bill  of 
interpleader  will  not  lie;  but  where 
the  claim  was  derivative,  and  not 
under  au  adverse  title,  the  bill  can 
be  maintained.  Gibson  v.  Goldthwaite,  7 
Ala.  281. 

73.  See  the  following:  Ala. — Enter- 
prise Lumb.  Co.  V.  First  Nat.  Bank, 
181  Ala.  388,  61  So.  930.  D.  C— Rich- 
ardson V.  Belt,  13  App.  Cas.  197,  200. 
Ga.— Davis  v.  Davis,  96  Ga.  136,  21 
S.  E.  1002;  James  v.  Sams,  90  Ga.  404, 
17  S.  E.  962.  Ind.— Northwestern  Ins. 
Co.  V.  Kidder,  162  Ind.  382,  70  N.  E. 
489.  Mass.— Fairbanks  v.  Belknap,  135 
Mass.  179,  185;  Third  Nat.  Bank  v. 
Skillings  Lumb.  Co.,  132  Mass.  410. 
Mo,— Love  V.  Life  Ins.  Co.,  153  Mo. 
App.  143,  132  S.  W.  335.  N.  Y.— United 
States  Trust  Co.  v.  Wiley,  41  Barb. 
477;  Lund  v.  Seamen's  Bank,  37  Barb. 
129;  German  Bank  v.  Commissioners, 
6  Abb.  N.  C.  394;  Du  Bois  v.  Union 
Dime  Sav.  Inst.,  89  Hun  382,  35  N.  Y. 
Supp.  397.  Va.— Runkle  v.  Runkle,  112 
Va.  788,  72  S.  E.  695.  W.  Va.— Dicke- 
schied r.  Bank,  28  W.  Va.  340. 

74.  Mass.— Third      Nat.      Bank      V. 
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is  otherwise,  however,  where  the  conflicting  claims  are  derived  from 
the  same  source,  as  where  the  third  person  claims  through  the  de- 
positor,^^ The  right  of  the  bank  to  interplead  its  depositor  and  a  third 
person '  claiming  the  fund,  or  an  interest  therein,  has  been  extended 
by  statute/*^ 


Skillings,  etc.  Lumb.  Co.,  132  Mass. 
410.  N.  J.— Atlantic  City  Nat.  Bank 
V.  Thonapson,  82  N.  J.  Eq.  Ill,  87  Atl. 
636.  N.  y. — German  Exch.  Bank  v. 
Comrs.,  6  Abb.  N.  C.  394.  Va.— Eun- 
kle  V.  Eunkle,  112  Va.  788,  72  S.  E. 
695. 

[a]  In  Atlantic  City  Nat.  Bank  v. 
Thompson,  82  N.  J.  Eq.  Ill,  87  Atl. 
636,  "it  appears  that  the  defendant 
deposited  the  note  with  complainant 
bank  for  collection  for  her  own  use, 
and  that  the  bank  entered  the  note 
in  her  individual  passbook  for  collec- 
tion and  credit  to  her  account;  that 
transaction  created  the  relationship  of 
bailor  and  bailee  between  her  and  the 
bank,  and  the  bank  is  not,  in  conse- 
quence, now  privileged  to  interplead 
her  with  one  claiming  the  fund  by  a 
paramount  title.  The  case  of  the  First 
Nat.  Bank  v.  Bininger,  26  N.  J.  Eq. 
345,  is  conclusive  to  that  effect.  The 
case  of  Third  National  Bank  v.  Skill- 
ings, 132  Mass.  410,  is  to  the  same 
effect,  and  is  practically  identical  with 
the  present  case." 

[bj  Where  a  fund  claimed  by  two 
parties  under  independent  titles  not 
derived  from  a  common  source  has  been 
received  by  a  bank  as  the  debtor  or 
bailee  of  one  of  the  parties,  it  cannot 
maintain  a  bill  of  interpleader  to  set- 
tle the  title  thereto.  There  is  both 
a  want  of  privity  between  the  oppos- 
ing claimants,  and  an  independent 
liability  on  the  bank  to  one  of  them. 
Eunkle  v.  Eunkle,  112  Va.  788,  72  S. 
E.  695.  That  there  must  be  no  inde- 
pendent liability  on  the  part  of  com- 
plainant, see  supra,  III,  J. 

75.  See  the  following:  U.  S.— Wells 
f.  Miner,  25  Fed.  533;  Foss  r.  Denver 
First  Nat,  Bank,  3  Fed.  185;  Citv  Bank 
T.  Skelton,  2  Blatchf.  14.  Ga,-^James 
V.  Sams,  90  Ga.  404,  17  S.  E.  962. 
111.— Alley  V.  Adams  County,  76  111.  101; 
FJdelitv  Fire  Ins.  Co.  v.  Illinois  Trust, 
etc.  Bank,  110  111.  App.  92.  Mich. 
Wavne  County  Sav.  Bank  v.  Airy,  95 
Mich.  520,  55  N.  W.  355;  People's  Sav. 
Bank  r.  Look,  95  Mich.  7,  54  N.  W. 
629.  Mo.— Harris  Banking  Co.  v.  Mil- 
ler, 190  Mo.  640,  89  S,  W.  629,     N.  J. 
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Atlantic  City  Nat.  Bank  v.  Thompson, 
82  N.  J.  Eq.  Ill,  87  Atl.  636;  Eahway 
Sav,  Inst,  V.  Drake,  25  N.  J.  Eq.  220. 
N.  Y. — Du  Bois  V.  Union  Dime  Sav, 
Bank,  89  Hun  382,  35  N,  Y,  Supp.  397; 
German  Bank  v.  Commissioners,  6  Abb. 
N.  C.  394.  Pa. — Harrisburg  Nat.  Bank 
V.  Hiester,  2  Pearson  255.  R.  I. — Peo- 
ple's Sav.  Bank  v.  Wilcox,  15  E.  I, 
258,  3  Atl,  211,  Vt,— First  Nat.  Bank 
V.  West  Eiver  E.  Co.,  46  Vt.  633. 

Compare,  Loan  &  Sav.  Bank  v. 
Farmers  &  Mer.  Bank,  74  S.  C.  210,  54 
S.  E.  364. 

[a]  Upon  the  general  principles  of 
equity  jurisprudence,  a  bank  may,  in 
a  proper  case,  have  relief  by  bill  of 
interpleader  against  separate  and  ad- 
versary parties  who  claim  title  to 
monej's  therein  deposited.  Citv  Bank 
of  New  York  v.  Skelton,  2  Blatchf. 
(U.  S.)  14. 

[b]  Although  as  a  general  rule  a 
bank  is  under  a  general  duty  to  recog- 
nize and  pay  the  claims  of  a  de- 
positor, when  a  depositor  has  parted 
with  or  ceased  to  have  an  interest  in 
the  dcjiosit,  and  others  have  succeeded 
to  his  rights,  by  his  act  or  through  the 
operation  of  law,  the  bank  would  not 
be  justified  in  paying  the  depositor, 
and  when  there  is  a  doubt  as  to  which 
of  the  claimants  can  be  with  safety 
paid,  a  bill  of  interpleader  may  be 
filed.  German  Exchange  Bank  v.  Com- 
missioners, 6  Abb,  N.  C.  (N.  Y.)  394, 

[ej  A  bank  may  interplead  an  exec- 
utor who  is  its  depositor  and  the  heirs 
of  the  executor's  testator  as  there  is 
such  privitv  existing  between  them. 
First  Nat.  Bank  v.  West  Eiver  E.  E. 
Co.,  46  Vt.  633. 

76.  See  generally  the  statutes  and 
Conn.— Brown  r.  Clark,  80  Conn.  419,  68 
Atl.  1001;  Union  Trust  r.  Stamford 
Trust,  72  Conn.  86,  43  Atl.  555:  Mass. 
Phillips  1-.  Suffolk  Sav.  Bank.  ?19  Mass, 
597,  107  N.  E.  401.  N.  Y.— Smith  v. 
Emigrant  Induttrial  Sav.  Bank,  2  N.  Y. 
Supp.  617;  Weber  i".  Bank  for  Savings, 
1  N.  Y.  City  Ct.  Eep.  70.  W.  Va. 
Diekeschied  v.  Wheeling  Exch.  Bank, 
28  W.  A'a.  340. 

[a]     Connecticut. — General    Statutes, 
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L.  Must  Be  No  Other  Remedy.  — The  rule  is  well  settled  that 
a  bill  of  interpleader  will  not  be  entertained  when  the  complainant 
has  a  clear,  adequate  and  unembarrassed  remedy  at  law,"  as  where 
another  action  is  pending  for  the  debt,  fund  or  thing  in  controversy 


§1019,  provides  that  any  claimant  to 
any  money  or  other  property  claimed 
by  several  maj-  bring  a  complaint  in 
equity  and  hav.e  the  title  to  the  money 
or  property  determined.  It  does  not 
provide  that  one  of  several  claimants 
to  different  funds  or  other  j^roperty  in 
the  possession  of  different  persons  may 
bring  his  complaint  in  equity  and  have 
determined  in  a  single  action  the  title 
to  these  different  sums  of  money  or 
property.  The  statute  does  not  pro- 
vide for  the  joinder  of  such  independ- 
ent actions.  Meriden  Trust  &  Safe 
Deposit  Co.  V.  Miller,  88  Conn.  157,  90 
Atl.    228. 

77.  See  the  following  cases:  IT.  S. 
Killian  v.  Ebbiughaus,  110  U.  S.  568, 
573,  4  Sup.  Ct.  232,  28  L.  ed.  246; 
Smith  V.  Hosier,  169  Fed.  430,  442. 
111.— Long  v.  Barker,  85  111.  431;  Hell- 
man  V.  Schneider,  73  111.  422;  Curtis 
V.  Williams,  35  111.  App.  518,  533.  la. 
Kaufman  v.  Phillips,  154  Iowa  542,  134 
N.  W.  575;  Hovt  v.  Gouge,  125  Iowa 
603,  101  N.  W.  464.  Kan.— Board,  etc. 
V.  Scovile,  13  Kan.  17.  Md.— Fetter- 
hoff  V.  Sheridan,  94  Md.  445,  51  Atl. 
123.  Mass. — Cobb  v.  Eice,  130  Mass. 
231.  Mich. — Grant  Bros.  Auto.  Co.  v. 
Cotter,  161  Mich.  521,  126  N.  W.  829. 
Mo. — Hathaway  v.  Foy,  40  Mo.  540. 
N.  H.— Parker  v.  Barker,  42  N.  H. 
78.  N.  Y. — La  Femina  v.  Arsene,  69 
App.  Div.  285,  74  N.  Y.  Supp.  749; 
Grell  V.  Globe,  etc.  Ins.  Co.,  55  App. 
Div.  612,  67  N.  Y.  Supp.  253;  City  of 
New  York  v.  Voorhis,  129  N.  Y.  Supp. 
832;  Mitchell  v.  Catlin,  etc.  Co.,  128 
N.  Y.  Supp.  692;  Harvey  v.  Eaynor,  66 
N.  Y.  Supp.  49;  The  Dry  Dock  M.  E. 
Mission  Church  v.  Carr,  2  Barb.  60. 
Pa. — See  Miller  v.  Withers,  188  Pa. 
128,  41  Atl.  300.  B.  I.— Fitts  v.  Shaw, 
22  R.  L  17,  46  Atl.  42.  S.  0.— Brock 
V.  So.  E.  Co.,  44  S.  C.  444,  22  S.  E. 
601.  Tenn. — Carroll  v.  Parkes,  1  Baxt. 
269.  Vt.— Holmes  v.  Clark,  46^  Vt.  22. 
W.  Va.— Oil  Eun,  etc.  Co.  v.^Ga\e,  6 
W.  Va.  525,  537.  Wis.— McDonald  v. 
Allen,  37  Wis.  108;  Danaher  v.  Pren- 
tiss, 22  Wis.  311,  317.  Can.— Picken 
V.  Ey.  Co.,  44  U.  C.  Q.  B.  372;  Victoria, 
etc.  Ins.  Co.  V.  Bethune,  23  Grant  Ch. 


568;    In   re   Smith   &   Bennett,    2    Ont. 
W.  E.  399. 

[a]  But  even  though  an  insurance 
company  had  a  good  defense  by  reason 
of  failure  to  bring  suit  within  a  speci- 
fied time  by  a  claimant,  the  company 
was  permitted  to  maintain  a  bill  of 
interpleader,  and  the  defense  was 
waived.  Grell  v.  Globe,  55  App.  Div. 
612,  67  N.  Y.  Supp.   253. 

[b]  Eemedies  are  provided  (1)  for 
those  who  are  forced  to  pay  taxes 
on  property  illegally  assessed  which  are 
direct  and  adequate.  Welch  v.  Boston, 
208  Mass.  326,  94  N.  E.  811.  (2)  And 
so  where  two  tax  collectors  of  differ- 
ent towns  are  trying  to  collect  taxes 
on  the  same  property,  a  bill  of  inter- 
pleader will  not  lie,  for  the  proper 
remedy  would  have  been  to  pay  the 
taxes  under  protest  and  commence  ac- 
tions against  the  two  towns.  Greene 
V.  Munford,  4  E.   I.   313. 

[c]  A  garnishee  has  a  clear  remedy 
at  law  to  protect  himself  against  an 
erroneous  judgment  in  favor  of  the 
garnishor,  or  an  action  at  law  by  a 
third  party  to  recover  the  same  fund, 
and  hence  cannot  maintain  a  bill  of 
interpleader  in  such  cases.  Carroll  V. 
Parkes,   1  Baxt.   (Tenn.)    269, 

[d]  Remedy  by  Statute. — "Indeed, 
as  a  rule,  the  action  of  interpleader 
cannot  be  maintained  where  another 
plain  and  adequate  remedy  has  been 
given  by  statute;  for,  as  a  rule,  the 
remedy  given  by  statute  is  considered 
as  a  legal  remedy,  in  contradistinction 
to  an  equitable  remedy.  But  the 
remedy  given  by  statute  may  some- 
times be  an  equitable  remedy,  -  and, 
when  it  is,  then  it  does  not  supersede 
some  other  previously  existing  equit- 
able remedy  unless  it  has  been  express- 
ly so  enacted,  but  the  second  remedy 
is  merely  cumulative,  and  the  two 
remedies  are  in  effect  concurrent." 
Board  of  Educ.  v.  Scoville,  13  Kan.  17. 

Interpleader  by  sheriff,  see  mfra, 
XII. 

Necessity  for  bringing  interpleader 
suit  before  action  at  law,  see  infra, 
IV. 

[e]  Objection  that  there  is  an  ade- 
quate remedy  at  law,  must  be  taken  at 
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to  which  an  adverse  claimant  may  be  made  a  party  under  the  statute.^^ 
And  where  there  is  another  equity  proceeding  pending  to  which  the 
complainant  and  all  others  interested  are  parties  and  which  is  brought 
for  the  purpose  of  settling  the  right  to  the  subject-matter  in  contro- 
versy, such  a  bill  is  unnecessary.'^^  But  there  are  a  number  of  cases 
in  which  a  right  to  file  an  interpleader  has  been  sustained  when  a  bill 
was  already  pending  in  which  all  the  parties  were  in  court.^° 


the  earliest  opportunity;  after  answer- 
ing and  submitting  to  the  jurisdiction 
it  is  too  late.  Maxwell  v.  Frazier,  52 
Ore.  183,  96  Pac.  548.  That  it  may 
be  taken  by  demurrer,  see  infra,  VII, 
C,  1. 

78.  Hoyt  V.  Gouge,  125  Iowa  603, 
101  N.  W.  464,  under  Code,  §3466, 
plaintiff  had  a  plain,  speedy  and  ade- 
quate remedy,  by  asking  that  the  ad- 
verse claimant  be  made  a  party  to  that 
suit,  and  his  rights  to  the  debt  or  fund 
adjudicated.  Compare,  Board  of  Educ. 
V.  Scoville,  13  Kan.  17,  holding  that 
remedy  given  by  statute,  providing  that 
defendant  to  a  suit  may  have  all  the 
other  parties  brought  in  and  have  them 
interplead  as  to  who  should  receive 
said  fund,  and  as  to  how  much  each 
should  receive,  is  an  equitable  remedy, 
concurrent  with  interpleader  which 
may  still  be  maintained.  Wilbraham 
V  Horrocks,  8  W.  N.  C.  (Pa.)  285; 
Penn.  Mutual  Ins.  Co.  v.  Watson,  3 
W.  N.   C.    (Pa.)    513,   2  W.  N.   C.  485. 

79.  Badeau  v.  Eogers,  2  Paige  (N. 
Y.)  209.  And  see  Lane  v.  New  York 
Life  Ins.  Co.,  56  Hun  92,  9  N.  Y.  Supp. 
52,  wherein  the  court  said:  "The  rule 
laid  down  in  Barbour's  Chancery  (2d 
ed.,  vol.  2,  p.  120),  is  explicit  that 
it  is  not  necessary  to  file  a  bill  of 
interpleader  where  the  holder  of  the 
fund  is  already  a  party  to  a  suit  in 
this  court  (namely,  the  Court  of 
Chancery),  brought  hj  one  claimant 
against  the  other  to  settle  the  right  to 
the  fund  in  his  hands.  The  holder  of 
the  fund  in  such  a  case  should  apply 
by  petition  in  that  suit  for  leave  to 
pay  the  fund  into  court,  to  abide  the 
event  of  the  litigation  between  the 
other  parties.  And  Bedell  v.  Hoffman, 
2  Paige  (N.  Y.)  199,  and  Badeau  r. 
Eogers,  2  id.,  209,  are  cited  as  author- 
ities for  this  proposition,  which  the}' 
sustain."  Also  Kingsbury  v.  Andrews, 
119  111.  App.  35,  wherein  the  court 
said:  "When  plaintiff  in  error  filed  his 
bill  of  interpleader  he  was  in  posses- 
sion   of    the    property    in    question    by 
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virtue  of  the  writ  issued  in  his  re- 
plevin suit.  .  .  .  His  interest  in  the 
suit  instituted  by  a  bill  in  the  nature 
of  a  creditor's  bill  could  have  been 
fully  protected  by  the  answer,  which 
he  filed  therein  and  it  does  not  ap- 
pear that  there  was  any  occasion  for 
him  to  file  an  interpleader  or  sue  out 
an  injunction  in  the  case." 

80.  Platte  Valley  Bank  v.  Nat. 
Bank,  155  111.  250,  260,  40  N.  E.  621; 
Curtis  V.  Williams,  35  111.  App.  518, 
528. 

[a]  And  "injunctions  have  in  such 
cases  issued  in  the  interpleader  suit  to 
restrain  proceedings  in  the  prior  suit. 
See  Warrington  v.  Wheatstone,  1  Jac. 
(Eng.)  203,  where  one  injunction  went 
to  restrain  an  action  at  law  by  one 
claimant,  another  to  restrain  a  bill  in 
chancery  by  another.  Also  Morgan  v. 
M'arsack,  2  Mev.  (Eng.)  107,  and 
Crawford  v.  Fisher,  10  Sim.  (Eng.) 
479.  If  the  doctrine  under  considera- 
tion was  known  to  equity  practice,  the 
question  arises,  why,  in  these  eases, 
which  were  well  considered,  it  was  not 
directed  that  the  claimant  in  the  ac- 
tion at  law  be  made  a  party  to  the 
suit  of  the  claimants  in  equity,  so  that 
the  holder  of  the  fund  might  be  pro- 
tected, and  the  interpleader  made  un- 
necessary." Curtis  r.  Williams,  35  111. 
App.  518,  531,  wherein  the  court  also 
said:  "In  Lowe  v.  Richardson,  3  Mad. 
277,  a  bill  of  interpleader  was  filed  by 
a  captain  against  the  consignee  and  a 
person  who  claimed  against  the  bill  of 
lading,  but,  it  appearing  that  the  de- 
fendant who  so  claimed  had  filed  a 
prior  claim  against  the  captain  and  the 
consignee,  and  obtained  an  injunction 
against  the  captain  restraining  him 
from  delivering  the  cargo  to  the  con- 
signee, an  injunction  on  the  inter- 
pleader was  refused,  as  the  captain 
was  protected  by  the  former  suit,  and 
his  bill  was  unnecessary.  There,  it  will 
be  noticed,  all  the  persons  in  inter- 
est were  before  the  court  as  parties. 
This  case  is  cited  (in  Badeau  v.  Eogers, 
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M.  Bringing  Subject-IMatter  of  Controversy  Into  Court,^^ 
It  is  not  an  essential  requisite  to  the  filing  of  a  bill  of  interpleader 
that  the  fund,  debt  or  thing  in  controversy  be  brought  into  court. ^^ 
But  the  court  may  order  the  fund  or  thing  in  controversy  to  be  de- 
posited in  court,^^  and  generally  the  court  will  so  order  before  com- 
pelling the  defendants  to  interplead  on  granting  injunctive  relief  or 
discharging  the  complainant.®* 


k 


2  Paige  209)  in  stipport  of  the  sug- 
gestion by  the  chancellor  that  a  bill 
of  interpleader  was  unnecessary  iu 
that  case,  because  suits  in  chancery 
were  pending  in  which  the  claimants 
had  made  each  other  defendants,  and 
to  which  the  complainant  was  a  party, 
and  in  which  he  might,  by  petition, 
have  had  the  same  relief.  These  cases 
are  very  far  from  being  authorities 
that  a  bill  of  interpleader  will  not  be 
allowed  when,  by  bringing  in  a  nevi? 
party,  it  could  be  avoided;  they  go 
rather  upon  the  principle  that,  where 
a  suit  is  pending  between  all  the 
parties,  full  relief  will  be  given  there 
to  all,  and  resort  to  another  suit  is  un- 
necessary." 

81.  See  generally  the  title  "Deposit 
in  Court." 

82.  Fox  V.  Sutton,  127  Cal.  515,  55 
Pac.  939.  See  also  Davidson  V.  Doug- 
las, 12   Grant  Ch.   (U.  C.)    181. 

[a]  It  is  the  better  practice  to  do 
so;  but  an  offer  to  do  so  will  be 
sufficient.  Barnes  '  v.  Bamberger,  196 
Pa.  123,  46  Atl.  303;  Beehtel  v.  Sheaf er, 
117  Pa.  555,  564,  11  Atl.  889;  Eum- 
baugh  V.  Petersin,  17  Pa.  Co.  Ct.  79; 
Smith  V.  Grand  Lodge,  124  Mo.  App. 
181,  206,  101  S.  W.  662;  Beebe  V.  Mead, 
101  App.  Div.  500,  92  N.  Y.  Supp. 
51. 

[b]  Wliere  a  sum  less  than  the 
amount  claimed  is  brought  into  court 
the  offer  to  pay  to  whomsoever  shall 
be  found  entitled  will  be  sufficient. 
Ketcham  v.  Brazil,  etc.  Co.,  88  Ind. 
515. 

[c]  Effect  of  Payment. — The  pay- 
ment into  court  by  a  railway  com- 
pany of  money  offered  as  a  reward  is 
not  the  final  execution  of  the  contract, 
because  the  payment  is  not  made  to 
any  particular  person,  and  is  for  the 
benefit  only  of  those  legally  entitled 
thereto.  IJnion  Pac.  R.  Co.  v.  Belek, 
211  Fed.  699. 

Necessity  for  offer  in  bill  to  bring 
into  court,  see  infra,  VII,  B,  1. 


83.  Phoenix  Ins.  Co.  v.  Carey,  80 
Conn.  426,  432,  68  Atl.  993. 

[a]  The  court  may  refuse  to  allow 
further  proceedings  by  the  plaintiff 
until  the  money  is  deposited  into  court. 
Blue  r.  "Watson,  59  Miss.  619;  Snod- 
grass  V.  Butler,  54  Miss.  45. 

84.  See  the  following:  TJ.  S. — Gaines 
V.  City  of  New  Orleans,  27  Fed.  411. 
Ark.— Fowler  v.  Williams,  20  Ark.  641,  • 
647.  Cal.— Fox  v.  Sutton,  127  Cal.  515, 
55  Pac.  939;  Interlocking  Stone  Co.  v. 
Scribner,  19  Cal.  App.  344,  126  Pac. 
178.  Ky.— Millett  v.  Swift,  138  Ky. 
408,  128  S.  W.  312  (or  give  bond  or 
security  for  same) ;  Biggs  v.  Kouns,  7 
Dana  405.  Me. — Gardiner  Sav.  Inst.  V. 
Emerson,  91  Me.  535,  40  Atl.  551.  Md. 
Home  Life  Ins.  Co.  v.  Caulk,  86  Md. 
385,  38  Atl.  901.  Mich.— Bliss  v. 
French,  117  Mich.  538,  76  N.  "W.  73. 
Miss.— Quin  V.  Hart,  85  Miss.  71,  37 
So,  553.  Mo. — Eoselle  v.  Farmers  Bank, 
119  Mo.  84,  93,  24  S.  W.  744;  Smith 
V.  Grand  Lodge,  124  Mo.  App.  181, 
206.  N.  J.— D'Auria  V.  Barbiere,  70 
Atl.  154.  N.  Y.— Shaw  v.  Chester,  2 
Edw.  Ch.  405.  Wash. — Bellingham,  etc. 
Co.  V.  Brisbois,  14  Wash.  173,  44  Pac. 
153.  Can. — Clougher  v.  Scoones,  3 
Manitoba   238. 

[a]  TIte  reason  for  the  rule  of  pay- 
ing the  money  or  fund  into  court  is 
that  the  complainant  cannot  be  bene- 
fited bv  the  delav  of  pavment.  Atkin- 
son V.  Manks,  1  Cow.   (N.  Y.)   691,  704. 

[b]  Connecticut. — The  rule  requir- 
ing the  complainant  to  deposit  or  offer 
to  deposit  into  court  the  fund  in  con- 
troversy has  not  been  adopted  in  Con- 
necticut, and  a  failure  to  do  so  is  no 
grounds  for  demurrer;  but  on  applica- 
tion of  any  of  the  defendants  the 
court  may  order  the  complainant  to 
deposit  the  fund  in  court.  Phoenix 
Ins.  Co.  V.  Carey,  80  Conn.  426,  68 
Atl.   993;   Nash  r.'  Smith,   6   Conn.   421. 

[c]  Where  certificates  of  stock  are 
the  subject-matter  of  the  controversy, 
new  certificates  should  be  issued  and 
deposited    in    court    and    the    company 
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IV.  TIME  FOR  FILING  SUIT. —  The  complainant  must  file  his 
bill  of  interpleader  within  a  reasonable  time  after  demand  has  been 
made  on  him  by  the  claimants  for  the  fund,  debt  or  thing  in  his 
hands.^^  The  bill  need  not  be  filed  before  any  of  the  claimants  have 
commenced  suits  in  equity  or  actions  at  law.®''  But  if  it  is  filed  after 
a  suit  at  law  has  been  brought  by  any  of  the  claimants,  it  must  be 
filed  before  a  verdict  or  judgment  has  been  obtained  therein;*^  it  can- 


should  be  restrained  from  transferring 
the  stock  in  controversy  until  such  suit 
ha.s  been  determined.  American  Press 
Assn.  V.  Brantingham,  57  App.  Div. 
399,  68  N.  Y.  Supp.  285. 

[d]  Where  real  estate  is  the  sub- 
ject-matter of  the  controversy  the  com- 
plainant should  make  deeds,  properly 
executed  and  ready  for  delivery,  to 
each  one  of  the  contesting  defendants, 
to  be  filed  with  the  clerk,  subject  to 
the  order  of  the  court.  Farley  v. 
Blood,  30  N.  H.  354. 

[e]  Where  money  deposited  in  a 
bank  is  the  subject-matter  of  the  con- 
troversy, if  the  parties  are  -willing  the 
money  may  be  retained  in  the  bank 
as  if  it  were  deposited  in  court.  Bank 
of  Toronto  and  Dickinson,  8  Ont.  W.  R. 
323. 

85.  See  the  following:  Cal. — Mc- 
Devitt  V.  Sullivan,  8  Cal.  592.  Kan. 
Gardner  v.  Quick,  8  Kan.  Ajjp.  559,  54 
Pac.  1034.  Ky.— Eoberts  v.  Cardwell, 
154  Ky.  483,  157  S.  W.  711.  Md. 
Union  Bank  v.  Kerr,  2  Md.  Ch.  460. 
Miss.— Dodds  v.  Gregory,  61  Miss.  351; 
McKinney  r.  Kuhn,  59  Miss.  186.  Mo. 
Smith  v.  Grand  Lodge,  124  Mo.  App. 
181,  204,  101  S.  W.  662;  Cheever  v. 
Hodgson,  9  Mo.  App.  565.  N.  Y.— Ed- 
wards V.  Bank,  109  N.  Y.  Supp.  721; 
Brackett  v.  Graves,  30  App.  Div.  162,  51 
N.  Y.  Supp.  895;  United  States  Land, 
etc.  Co.  V.  Bussey,  7  N.  Y.  Supp.  495.  Pa. 
De  Zouehe  v.  Garrison,  140  Pa.  430,  21 
Atl.  450;  Davis  v.  Myers,  8  Kulp  295; 
Good  t:  Briggs,  5  Kulp  199  (applica- 
tion must  be  made  promptly).  S.  C. 
Brock  V.  Southern  Bv.  Co.,  44  S  C 
444,  22  2.  E.  601.  S.'  D.— Sioux  Falls 
Bank  v.  Lien,  14  S.  D.  410.  Can. — Smith 
V.  Bennett,  2  Ont.  W.  E.  399;  Victoria 
Fire  Ins.  Co.  v.  Bethune,  1  Ont.  App. 
398,  404;  R.  R.  Co.  v.  Hemmingwav.  22 
U.  C.  Q.  B.   562.  ' 

[a]     Where  the  bill  was  filed  at  the 
first  term  after  an  action  brought,  the 
complainant  was  held  not  to  be  guilty 
of  laches.     Brock   v.  Southern  Ry,   Co 
44  S.  C.  444,  22  S.  E.  601. 
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[b]  "Where  one  with  knowledge  of 
all  the  facts  neglects  to  avail  himself 
of  the  relief  or  elects  to  take  chances 
at  actions  at  law,  ought  to  submit  to 
the  consequences  of  defeat."  McKin- 
ney V.  Kuhn,  59  Miss.  186. 

[c]  Where  it  appeared  that  the 
properly  had  been  seized  under  execu- 
tion nearly  three  years  before  bringing 
the  action  of  interpleader,  on  demur- 
rer it  was  held  that  the  statute  of 
limitations  (two  years)  would  bar  the 
cause  of  action.  Gardner  v.  Quick,  8 
Ran.  App.  559,  54  Pac.  1034. 

86.  Pa. — Ritter  r.  Leonard,  2  Parsons 
Eq.  Cas.  255;  Davis  v.  Myers,  8  Kulp 
295;  In  re  Moore,  7  Kulp  97;  Good  v. 
Briggs,  5  Kulp  199;  Evans  r.  Matlack, 
8  Phila.  271.  Wis.— Bird  v.  Fake,  2 
Pinn.  69.  Eng. — Cornish  v.  Tanner,  1 
Younge  &  Jer.  333. 

[a]  Pending  Suit  or  Action  Does 
Not  Bar  Complainant's  Right. — 111. 
NeAvhall  r.  Kastens,  70  111.  156;  Sears 
V.  C.  C.  Emerson  &  Co.,  182  111.  App. 
522.  Mich.— Grand  Haven  School  Dist. 
No.  1  V.  Weston,  31  Mich.  85.  Tex. 
Rochelle  v.  Pacific  Exp.  Co.,  56  Tex. 
Civ.  App.  142,  120  S.  W.  543.  Vt. 
Hartford  Life  Ins.  Co.  V.  Weed,  75  Vt. 
429,  56  Atl.  97. 

Necessity  for  suit  on  claim  as  pre- 
requisite to  bill  see  supra,  III,  G. 

87.  See  the  following:  Cal.— Lack- 
maun  V.  Klauenberg,  3  Cal.  App.  183, 
84  Pac.  776.  D.  C— Tralles  v.  Metro- 
politan Club,  18  App.  Cas.  588,  596. 
Ga. — JNIoore  r.  Hill,  59  Ga.  760;  Brown 
r.  Wilson,  56  Ga.  534.  HI.— Curtis  v. 
Williams,  35  111.  App.  518,  524;  Mitchell 
r.  Northwestern  Mfg.  Co.,  26  111.  App. 
295.  See  Sears  r.  C.  C.  Emerson  &  Co., 
182  111.  App.  522.  Miss.— Dodds  v. 
Gregory,  61  Miss.  351;  McKinney  v. 
Kuhn,  59  Miss.  186;  Yarborough  v. 
Thompson,  3  Smed.  &  M.  291.  Md. 
Home  Life  Ins.  Co.  v.  Caulk,  86  Md. 
385,  389,  38  Atl.  901;  Union  Bank  v. 
Kerr,  2  Md.  CH.  ?60,  465.  Mass. 
Gonia  v.  O'Brion,  111  N.  E.  787;  Prov- 
ident   Inst.,    etc.    f.   White,    115    Mass. 
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not  be  delayed  until  after  an  unsuccessful  trial  against  one  of  the 
claimants.^^ 

The  mere  fact  of  filing  pleas  in  actions  at  law  will  not  defeat  the 
right  to  file  a  bill  of  interpleader,  unless  the  defense  at  law  is  per- 
sisted in  until  verdict.^^     The  objection  that  the  interpleader  suit  is 


112;  Fairbanks  v.  Belknap,  135  Mass. 
179  (amendment).  Mo. — United  Rys. 
Co.  V.  O'Connor,  153  Mo.  App.  128, 
136,  132  S.  W.  262;  Supreme  Council 
V.  Palmer,  107  Mo.  App.  157,  80  S.  Vv^. 
699;  Wabash  R.  R.  Co.  v.  Flannigan,  95 
Mo.  App.  477,  75  S.  W.  691;  Cheev- 
er  V.  Hodgson,  9  Mo.  App.  565, 
568.  N.  'J.  —  Maxwell  v.  Leicht- 
man,  72  N.  J.  Eq.  780,  65  Atl.  1007. 
N.  Y.— Baker  v.  Brown,  64  Hun  627, 
19  N.  Y.  Supp.  258.  Pa.— DeZouche  v. 
Garrison,  140  Pa.  430,  21  Atl.  450; 
Evans  v.  Matlack,  8  Phila.  271;  Koenig 
V.  Gegg,  21  Pa.  Dist.  1051.  Tenn. 
Carroll  v.  Parkes,  1  Baxt.  269,  271.  Va. 
Haseltine  v.  Brickev,  16  Gratt.  (57 
Va.)  116,  120.  Vt.— French  v.  Eobr- 
chard,  50  Vt.  43,  47;  Holmes  v.  Clark, 
46  Vt.  22.  Wis. — Danaher  v.  Prentiss, 
22  Wis.  311,  318;  Bird  v.  Fake,  2  Pinn 
69.  W.  Va.— Hechmer  v.  Gilligan,  28 
W.  Va.  750,  757.  Eng.— Cornish  v.  Tan- 
ner, 1  Younge  &  Jer.  333;  Larabrie  V. 
Brown,  1  De  G.  &  J.  204,  44  Eng.  Re- 
print 702;  Hamilton  V.  Marks,  5  De  G. 
&  S.  638,  64  Eng.  Reprint  1278.  Can. 
MacDonald  v.  G.  N.  W.  Cent.  Ry.  Co., 
10  Manitoba  83,  88. 

[a]  But  see  Lozier  v.  Van  Saun,  3 
N.  J.  Eq.  325,  where  the  bill  was  filed 
after  judgment,  to  which  no  defense 
was  made;  and  the  only  defense  was 
entirely  equitable  and  coiild  not  have 
been  availed  of  in  an  action  at  law; 
Hamilton  v.  Marks,  5  DeG.  &  S.  638, 
64  Eng.  Reprint  1278,  19  Eng.  L.  &  E. 
Rep.  321,  where  it  was  necessary  to  es- 
tablish the  liability  by  suit  at  law,  and 
judgment  in  regard  to  the  proceeds  of 
insurance  policy;  where  question  was 
merely  amount  of  damages. 

[b]  "In  DeZouche  v.  Garrison,  140 
Pa.  430,  21  Atl.  450,  it  was  decided 
that  a  garnishee  in  an  attachment, 
against  whom  suit  is  afterwards  begun 
and  judgment  recovered  for  the  same 
debt,  cannot  obtafn  an  interpleader 
issue  between  the  plaintiff  in  the  judg- 
ment and  the  plaintiff  in  the  attach- 
ment, and  it  was  also  held  that  as  it 
is  too  late  after  the  case  is  at  issue 
for  the  defendant  to  make  his  ap- 
plication for  an  interpleader,  a  fortiori, 


when  the  case  has  proceeded  to  judg- 
ment for  the  plaintiff,  the  defendant 
cannot  have  the  right  of  recovery, 
thus  adjudicated,  tried  over  again  by 
bringing  in  the  claimant  of  an  adverse 
right  which  was  available  as  a  defense 
to  the  action."  Koenig  v.  Gegg,  21 
Pa.  Dist.  1051. 

[ej  In  Dodds  v.  Gregory,  61  Miss. 
351,  the  court  said:  "The  statute 
speaks  of  an  interpleader  invoked  'after 
final  judgment,'  it  must  be  held  to 
mean  that  this  right  will  exist  where 
notice  of  adverse  claim  by  a  third 
person  has  only  been  received  by  the 
garnishee  after  final  judgment;  but  not 
as  applying  where  such  knowledge  ex- 
isted before  judgment,  and  was  volun- 
tarily withheld." 

[d]  The  fact  that  there  are  other 
persons  who  were  not  parties  to  the 
suit  at  law  is  not  sufficient  to  main- 
tain bill  after  judgment  has  been  re- 
covered against  the  complainant. 
Tralles  v.  Metropolitan  Club,  18  App. 
Cas.    (D.   C.)    588,  596. 

88.  Gonia  v.  O'Brion  (Mass.),  Ill 
N.  E.  787. 

89.  Cal. — ^Lackmann  v.  Klauenberg, 
3  Cal.  App.  183,  84  Pac.  776.  lU. 
Curtis  V.  Williams,  35  111.  App.  518, 
523.  N.  J. — Maxwell  v.  Leichtman,  72 
N.  J.  Eq.  780,  65  Atl.  1007.  N.  Y. 
Mitchell  V.  Catlin  &  Powell  Co.,  128 
N.  Y.  Supp.  692.  Can.— MacDonald  v. 
G.  N.  W.  Cent.  Ry.  Co.,  10  Manitoba 
83,  88. 

[a]  In  Cornish  v.  Tanner,  1  Younge 
&  Jer.  (Eng.)  333,  it  was  held  that 
the  bill  could  not  be  maintained  after 
verdict  where  the  complainant  had 
availed  himself  of  a  defense.  In  Jew 
V.  Wood,  3  Beav.  579,  47  Eng.  Reprint 
228,  it  was  contended  that  the  com- 
plainant was  not  entitled  to  file  the 
bill  because  of  his  attempt  to  defend 
himself  in  the  action  at  law,  but  it 
was  held  not  to  preclude  him. 

[b]  Withdrawal  of  Plea.  —  Where 
plaintiff  set  up  a  claim  of  lien  and 
pleaded  in  the  suit  at  law,  it  was  held 
to  be  no  bar  to  the  filing  of  a  bill 
of  interpleader  when  concurrently  with 

I  filing   the   bill    he   withdrew    the    plea. 
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not  timely  may  be  waived  by  the  subsequent  action  of  the  adverse 

party.^°  ^  ^.       -.    o  ■ 

Statutes  sometimes  provide  for  interpleader  at  any  time  before  an- 

v.*  PARTIES  TO  SUIT.^-  —  As  already  indicated,  the  complain- 
ant in  a  bill  of  interpleader  is  always  a  disinterested  person  who  pwes 
a  debt  or  holds  a  fund  or  thing  in  controversy,  and  who  is  either 
molested  by  an  action,  or  fears  some  injury  by  reason  of  such  con- 
troversy.^^ The  defendants  on  the  other  hand  are  those  parties  who 
claim  the  debt,  duty  or  thing  in  controversy,  or  some  interest  therein ; 
such  claimants  should  be  made  parties  defendant.^*    A  party  making 


Jacobson  v.  Blackhurst,  2  J.  &  H.  48C, 
70   Eng.   Eeprint   1150. 

[cj  After  decree,  payment  into 
court,  and  the  rights  of  the  claimants 
are  determined,  it  is  too  late  to  ob- 
ject that  the  case  is  not  a  proper  one 
for  interpleader.  Heusner  v.  Mutual 
Life  Ins.  Co.,  47  Mo.  App.  336. 

90.  Sears  v.  C.  C.  Emerson  &  Co., 
182  111.  App.  522,  by  filing  of  a  de- 
murrer to  bill  or  complaint. 

91.  See  generally  the  statutes  and 
Best  V.  New  York  City  Waterfront 
Co.,  158  App.  Div.  555,  143  N.  Y.  Supp. 
814,  wherein  statute  did  not  control, 
however. 

92.  See  generally  the  title  "Par- 
ties." 

93.  See  svpra,  I  and  III. 

[a]  He  continues  to  be  a  substan- 
tial and  necessary  party  until  he  has 
fully  rendered  the  debt,  duty  or  other 
thing  required  of  him.  George  v. 
Pilcher,  28  Gratt.   (69  Va.)   299. 

[b]  One  of  the  claimants  (1)  cannot 
file  a  bill  of  interpleader.  Eussell  r. 
Church,  65  Pa.  9;  Allison  V.  Elberson, 
1  W.  N.  C.  (Pa.)  388.  See  also  Brown 
V.  Arbogast  &  Bastian  Co.,  162  App. 
Div.  603,  147  N.  Y.  Supp.  998,  holding 
(2)  remedy  by  interpleader  is  given 
only  to  a  stakeholder,  not  to  a  claim- 
ant. '(2)  ^  debtor  alone  can  maintain 
such  a  bill  and  not  a  creditor.  Hath- 
away V.  Foy,  40  Mo.  540;  Arn  v.  Arn,  81 
Mo.  App.  133,  138;  Boyer  v.  Hamilton, 
21  Mo.  App.  520,  525.  See  supra,  III, 
K,  6. 

[c]  One  who  holds  property  under 
an  insolvency  assignment  has  such  an 
interest  as  to  preclude  his  filing  a  bill 
of  interpleader.  Castner  v.  Twitchell, 
etc.   Co.,  91  Me.   524,   535,  40   Atl.   558. 

[d]  Complainant  Must  Not  Be  a 
Mere  Nominal  Party. — AVhere  it  ap- 
peared that  a  bill  was  brought,  not  by 
plaintiff  for  its  protection,  but  by  the 
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attorney  at  the  expense  and  for  benefit 
of  one"  of  claimants,  after  the  other 
had  reco^'ered  judgment  at  law  against 
this  plaintiff  in  defense  of  which  the 
same  attorney  had  pleaded  the  right 
of  the  first,  the  bill  was  refused.  Prov- 
ident, etc.  Sav.  V.  White,  115  Mass. 
112.  And  so  where  a  bill  was  filed 
by  the  treasurer  of  a  corporation 
against  creditors  seeking  certain  bonds, 
it  was  properly  refused;  should  have 
been  in  name  of  corporation.  Stone  v. 
Eeed,  152  Mass.  179,  25  N.  E.  49.  See 
also  Hechmer  V.  Gilligan,  28  W.  Va. 
750,   757. 

94.  See  the  following:  Ala. — Conley 
V.  Alabama  Gold  Life  Ins.  Co.,  67  Ala. 
472.  Cal.— McDevitt  v.  Sullivan,  8  Cal. 
592.  Ga.— Jones  v.  Bank,  135  Ga.  680, 
70  S.  E.  640;  Western  &  A.  E.  Co. 
V.  Union  Inv.  Co.,  128  Ga.  74,  57  S.  E. 
100;  Bell  r.  Gunn,  94  Ga.  642,  21  S.  E. 
899.  111.— Newhall  f.  Kastens,  70  111. 
156.  Ind. — Ketcham  v.  Brazil,  etc.  Coal 
Co.,  88  Ind.  515.  la. — Barto  v^  Har- 
rison, 138  Iowa  413,  116  N.  W.  813; 
Kaufman  v.  Phillips,  154  Iowa  542,  134 
N.  W.  575.  La.— State  v.  C.  S.  Jack- 
son &  Co.,  137  La.  931,  69  So.  751. 
Mich. — Detroit  Trust  Co.  V.  Hunrath, 
168  Mich.  180,  131  N.  W.  147;  Michi- 
gan Plaster  Co.  v.  White,  44  Mich.  25, 
5  N.  W.  1086.  Miss. — Browning*.  Wat- 
kins,  10  Smed.  &  M.  482,  483.  Mo. 
Heusner  v.  Mutual  Life  Ins.  Co.,  47 
Mo.  App.  336,  342.  N.  C— Morrison  v. 
Mining  Co.,  143  N.  C.  250,  55  S.  E. 
611;  Miller  v.  Ellison,  38  N.  C.  123; 
Hines  v.  Spruill,  22  N.  C.  93.  N.  H. 
Page  Belting  Co.  v.  Prince,  74  N.  H. 
262,  67  Atl.  401.  N.  J.— Blake  r.  Gar- 
wood, 42  N.  J.  Eq.  276,  10  Atl.  874. 
N.  Y.— Willetts  t:  Finlay,  11  How.  Pr. 
468;  Bedell  v.  Hoffman,  2  Paige  365; 
Leavett  v.  Fisher,  4  Duer  1;  Edison 
Elec,  etc.  Co.  v.  Frick  Co.,  146  App. 
Div.  605,  131  N.  Y.  Supp.  125;  Bowsky 
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no  claim  and  having  no  interest  in  the  matter  in  controversy  is  not 
a  necessary  or  proper  party  defendant,  however.^^ 


r.  Cosby,  106  App.  Div.  572,  94  N.  Y. 
Supp.  792;  American  Press  Assn.  v. 
Erantingham,  57  App.  Div.  399,  68  N. 
Y.  Supp.  285;  Eeynolds  v.  Aetna  Life 
Ins.  Co.,  6  App.  Div.  254,  39  N.  Y. 
Supp.  885;  Barnett  V.  Max  L.  Typer- 
mass,  etc.  Co.,  133  N.  Y.  Supp.  454; 
Hirsch  v.  Military  &  Nav.  Corp.,  138 
N.  Y.  Supp.  1076.  Tex.— Bolin  v.  St. 
Louis  Ey.,  61  S.  W.  444;  Eochelle  v. 
Pacific  Exp.  Co.,  56  Tex.  Civ.  App.  142, 
120  S.  W.  543.  Vt.— Gill  v.  Cook,  42 
Vt.  140.  W.  Va.— Oil  Co.  v.  Moore's 
Devisees,  56  W.  Va.  540,  49  S.  E.  449; 
Oil  Eun,  etc.  Co.  v.  Gale,  6  W.  Va.  525, 
539. 

[a]  Where  a  return  on  an  execution 
of  a  judgment  is  unsatisfied,  the  judg- 
ment creditor  is  a  proper  party.  Edison 
Elec,  etc.  Co.  v.  Friek  Co.,  146  App. 
Div.  605,  131  N.  Y.  Supp.  125. 

[b]  Where  a  debtor  filed  a  petition 
of  interpleader  against  his  creditor,  and 
several  of  the  creditors  of  the  latter 
who  claimed  specific  liens  upon  the 
propertj'^  of  the  plaintiff  as  security  for 
their  demands  and  paid  into  court  a 
fund  to  stand  in  lieu  of  the  proj^erty, 
and  it  was  sought  to  conduct  the  pro- 
ceedings so  as  to  substitute  that  fund, 
for  all  purposes  with  reference  to  the 
alleged  liens,  for  the  property  itself 
the  creditor  of  the  plaintiff  was  a 
necessary  party  and  the  case  was  not 
ready  to  be  disposed  of  as  to  any  of 
the  parties  until  he  was  served  with 
process  or  had  acknowledged  service  or 
had  waived  it.  Bell  v..  Gunn,  94  Ga. 
642,  21  S.  E.  899. 

[c]  Where  conflicting  claims  were 
made,  against  a  mortgagor  by  an  agent 
of  the  mortgagee,  under  a  power  of 
attorney,  and  the  daughter  of  the 
mortgagee,  who  claims  that  the  power 
of  attorney  was  made  when  the  mort- 
gagee was  of  unsound  mind,  and  he 
filed  a  bill  of  interpleader  alleging  the 
insanity  of  the  mortgagee  but  failing 
to  make  her  a  party,  it  was  held  that 
the  bill  could  not  be  maintained,  the 
mortgagee  not  being  a  partv.  Blake 
r.  Garwood,  42  N.  J.  Eq.  27(3,  42  Atl. 
874. 

[d]  Where  the  fund  is  brought  into 
court,  it  is  the  duty  of  the  court  to 
determine  to  whom  it  is  due  and  all 
parties  having  claims  thereto  should  be 


brought    in.      Heusner   v.    Mutual   Life 
Ins.  Co.,  47  Mo.  App.  336,  342. 

[ej  Where  an  administratrix  claimedl 
a  fund  as  an  asset  of  the  estate,  she 
,was  held  to  be  a  necessary  party  in 
an  action  to  determine  ownership  of 
the  property.  Barto  v.  Harrison,  138 
Iowa  413,  116  N.  W.  813. 

[f  ]  Where  an  attorney  claims  a  lien 
on  a  fund  for  services,  he  may  be  com- 
pelled to  interplead.  Kaufman  ii.  Phil- 
lips, 154  Iowa  542,  134  N.  W.  575. 

[g]  In  an  interpleader  by  the  hold- 
er of  a  fund  due  an  insolvent  bank, 
the  receiver,  the  attaching  creditors, 
and  the  sheriff,  are  proper  parties. 
Willetts  V.  Einlay,  11  How.  Pr.  (N.  Y.) 
468. 

[h]  Creditors  of  an  assignor  who 
seek  to  subject  the  fund  in^  question 
by  garnishment  suits  should  be  com- 
pelled to  interplead  as  well  as  the 
parties  claiming  by  assignment.  West- 
ern &  A.  E.  Co.  V.  Union  Investment 
Co.,  128  Ga.  74,  57  S.  E.  100. 

[i]  Where  jurisdiction  is  obtained 
over  one  party,  all  the  other  claim- 
ants, no  matter  where  they  reside,  may 
be  brought  into  court  to  avoid  a  mul- 
tiplicity of  suits,  double  vexation  and 
accumulation  of  costs.  Nixon  v.  Malone 
(Tex.  Civ.  App.),  05  S.  W.  577. 

[j]  Police  Officers,  Acting  in  Official 
Capacity,  as  Claimants. — See  Union 
Pac.  E.  Co.  V.  Belek,  211  Fed.  699,  hold- 
ing that  it  is  not  necessary  that  other 
claimants  either  plead  or  contend  that 
the  police  officers  are  not  entitled  to 
share  in  a  fund  in  controversy,  since, 
if  public  policy  prevents  such  an 
award,  the  court  of  its  own  motion 
must  refuse  the  relief  asked  by  the 
police   ofl&cers. 

95.  Ind. — Ketch  am  v.  Brazil,  etc. 
Co.,  88  Ind.  515.  Mich.— Michigan 
Plaster  Co.  v.  White,  44  Mich.  25,  5 
N.  W.  1086.  Miss. — Browning  v.  Wat- 
kins,  10  Smed.  &  M.  482.  N.  J.— Blake 
r.  Garwood,  42  N.  J.  Eq.  276,  10  Atl. 
874.     Vt.— Gill  V.  Cook,  42  Vt.  140. 

[a]  Where  an  injunction  is  prayed, 
and  that  property  levied  on  be  re- 
turned, the  constaijle  is  a  proper  party 
to  make  the  order  of  injunction  and 
restoration  effective;  but  not  for  the 
purpose  of  interpleading.  Oil  Eun,  etc. 
Co.  V.  Gale,  6  W.  Va.  525,  539. 
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Where  all  proper  parties  are  not  "brought  in,  a  decree  will  not  be 
granted.^*' 

VI.  SERVICE  OF  PROCESS.^^  — An  interpleader  snit  being  a 
proceeding  in  personam,®^  personal  service  upon  the  defendants  to 
the  bill  or  complaint  is  necessary.^^  And  so  a  decree  rendered  against 
a  non-resident  defendant,  who  has  not  been  served  with  process  and 
who  has  not  entered  his  appearance  is  void.^  It  is  settled  that  the 
court  cannot  order  non-residents  to  appear  and  interplead.^  But  where 
an  attorney  acknowledges  service  for  a  non-resident  defendant  and 
appears  with  his  knowledge  it  will  be  treated  as  a  personal  service 
until  challenged.^ 

VII.  PLEADINGS.^  —  A.  In  General.  —  An  interpleader  suit  is 
usually  commenced  by  an  original  bill  f  and  is  not  the  proper  subject 
of  a  cross-bill  according  to  some  authorities.*'  But  it  has  been  held  that 
if  a  cross-bill  contains  the  proper  allegations,  it  may  be  admitted  and 
considered  as  an  original  bill.^  And  under  the  blended  system,  where 
law  and  equity  are  administered  by  the  same  court,  and  the  rights 


[b]  A  party  from  whom  a  note  is 
bought  is  not  a  necessary  party  to  an 
interpleader  suit  filed  by  the  maker, 
though  one  of  the  defendants  claimed 
he  had  no  title  to  the  note.  Gill  v. 
Cook,  42  Vt.  140. 

96.  Where  it  appears  that  persons 
who  are  not  made  defendants  in  the 
bill  have  rights  and  equities  in  the 
subject-matter  in  dispute,  a  decree  will 
not  be  granted.  Pratt  v.  Worrell,  66 
N.  J.  Eq.  194,  57  Atl.  450. 

[a]  The  defendants  to  a  bill  of  in- 
terpleader will  not  be  permitted  to  ob- 
ject on  error  that  a  third  person  was 
not  made  a  defendant'  also,  where  the 
want  of  such  a  party  could  not  in  any 
manner  affect  their  rights.  Gibson  V. 
Goldthwaite,  7  Ala.  281. 

97.  See  generally  the  titles  "Pro- 
cess;" "Service  of  Process  and 
Papers. ' ' 

98.  See  supra,  I. 

99.  D.  C— Dexter  v.  Lichliter,  24 
App.  Cas.  222,  personal  service  out  of 
jurisdiction  or  service  by  publication 
not  sufficient  upon  non-resident  defend- 
ant. Ga.— Bell  r.  Gunn,  94  Ga.  642,  21 
S.  E.  899.  N.  Y.— Bullowa  r.  Provident 
Life  &  Trust  Co.,  125  App.  Div.  545, 
109  N.  Y.  Supp.  1058.  Tex.— Washing- 
ton Life  Ins.  Co.  v.  Gooding,  19  Tex. 
Civ.  App.  490,  49  S.  W.  123. 

1.  Coe  V.  Garvey,  130  111.  App.  221; 
Gary  v.  Northwestern,  etc.  Assn. 
(Iowa),  50  N.  W.  27. 

[a]  Where  a  benefit  society  inter- 
pleads conflicting  claimants  to  the  pro- 
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eeeds  of  a  certificate,  a  judgment  by 
default  against  a  non-resident  defend- 
ant who  is  served  without  the  state, 
and  who  enters  no  appearance  is  void. 
Garv  r.  Northwestern,  etc.  Aid  Assn. 
(Iowa),  50  N.  W.  27.  See  also  Wash- 
ington Life  Ins.  Co.  V.  Gooding,  19 
Tex.  Civ.  App.  490,  49  S.  W.  123. 

2.  See  the  following:  la. — German 
Bank  r.  Amer.  Fire  Ins.  Co.,  83  Iowa 
491,  50  N.  W.  53.  Mo.— Sheedy  v.  Sec- 
ond Nat.  Bank,  62  Mo.  17;  Holmes 
Organ  Co.  v.  Petitt,  34  Mo.  App.  536, 
'545.  Pa.— Walsh  v.  Ehall,  6  Kulp  483. 
Eng. — Colonial  Bank  v.  Warden,  5 
Moore  340,  13  Eng.  Eeprint  521;  Har- 
ris V.  Bank,  19  Ont.  Pr.  51. 

3.  Davis  V.  Davis,  96  Ga.  136,  21 
S.  E.  1002.  See  also  Hall  r.  Craig, 
125  Ind.  523,  25  N.  E.  538;  Holmes 
Organ  Co.  v.  Petitt,  34  Mo.  App.  536, 
545. 

4.  See  generally  the  title  "Plead- 
ing." 

5.  Foss  V.  First  Nat.  Bank,  3  Fed. 
185,  190;  Curtis  v.  Williams,  35  111. 
App.   518,   527. 

6.  Curtis  V.  Williams,  35  HI.  App. 
518,  527;  Hely  v.  Lee,  108  Tenn.  715, 
69  S.  W.  273.  See  also  Johnston  v. 
Oliver,   51   Ohio   St.   6. 

[a]  The  proceeding  is  ordinarily 
commenced  by  original  bill,  and  not 
cross-bill.  Eochelle  r.  Pacific  Exp.  Co., 
56  Tex.  Civ.  App.  142,  147,  120  S.  W. 
543. 

7.  Foss  V.  First  Nat.  Bank,  3  Fed. 
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of  all  parties  to  the  suit  in  the  subject-matter  thereof  may  be  adjudi- 
cated and  fully  protected,  a  defendant  is  entitled  in  a  proper  case  to 
the  equitable  remedy  of  interpleader  and  may  set  up  in  his  answer, 
as  defensive  pleading,  the  facts  and  circumstances  which  entitle  him 
to  such  remedy.^ 

B.  Form  and  Sufficiency  of  Bill  or  Complaint.^  —  1.  Particular 
Averments.  —  The  complainant  must  disclose  in  his  bill  a  right  to 
bring  the  same;^"  he  must  show  that  he  is  in  possession  or  control  of 


185,  190;  Curtis  V.  Williams,  35  111. 
App.  518. 

8.  Nixon  V.  New  York  Life  Ins.  Co., 

100  Tex.  250,  98  S.  W.  380,  99  S.  W. 
403;  Pulkrabeck  f.  Griffith  (Tex.  Civ. 
App.),  179  S.  W.  282;  Nixon  r.  Malone 
(Tex.  Civ.  App.),  95  S.  W.  577.  See 
also  Williams  v.  Wright,  20  Tex.  500. 

[a]  A  defendant  who  has  sought 
interpleader  upon  an  answer,  is  not 
obliged  to  institute  a  separate  suit  to 
enforce  such  interpleader.  The  two 
cases  should  be  consolidated  on  ap- 
peal and  costs  be  taxed  on  him.  Nixon 
r.  New  York  Life  Ins.  Co.,  100  Tex. 
250,  265,  98  S.  W.  380,  99  S.  W.  403. 

[b]  "The  remedy  is  so  beneficial 
and  so  just  that  any  reasonable  doubt 
as  to  his  right  to  an  interpleader  will 
be  resolved  in  his  favor.  Nixon  V. 
New  York  Life  Ins.  Co.,  100  Tex.  251- 
262,  98  S.  W.  380,  99  S.  W.  403.  See 
also  Eochelle  v.  Pacific  Express  Co.,  56 
Tex.  Civ.  App.  142,  120  S.  W.  543." 
Pulkrabeck  r.  Griffith  (Tex.  Civ.  App.), 
179  S.  W.  282. 

[c]  Where  a  debtor  is  sued  for  a 
fund  which  he  admits  to  be  due,  he 
may  file  an  answer  containing  proper 
allegations  and  compel  an  interplead- 
ing thereon.  Eoselle  r.  Bank,  119  Mo. 
84,   24   S.   W.   744;    Atkinson  v.   Carter, 

101  Mo.  App.  477,  74  S.  W.  502;  Sul- 
livan V.  Knights,  etc.,  73  Mo.  App.  43, 
45;  Henser  v.  Mutual  Life  Ins.  Co., 
47  Mo.  App.  336,  342.  See  also  infra, 
XI,  B,  1. 

[d]  In  Smith  v.  Grand  Lodge,  124 
Mo.  App.  181,  101  S.  W.  662,  it  is  held 
that  defendant  to  one  of  several  suits 
for  the  same  fund  may  by  answer  and 
cross-bill  to  one  of  the  suits  compel 
the  plaintiffs  in  the  others  to  inter- 
plead. 

9.  See  generally  the  title  "Bills  and 
Answers. ' ' 

[a]  For  forms  of  bills  of  inter- 
pleader, see  9  Standard  Proc.  664,  and 
the  following:  D.  0. — Kellogg  v.  Mutual 


Life  Ins.  Co.,  25  App.  Cas.  36.  Ga. 
Little  &  Green  v.  Davis,  140  Ga.  212, 
78  S.  E.  842.  ni.— The  Pullman  Co.  v. 
The  Vinegar  Bend  Lumb.  Co.,  191  111. 
App.  93.  Tex.— Times  Herald  Printing 
Co.  r.  St.  Paul  Sanitarium  (Tex.  Civ. 
App.),  175  S.  W.  1121. 

[b]  Complaint  in  Action  of  Inter- 
pleader by  Warehouseman. — See  Man- 
hattan S.  &  W.  Co.  V.  Benguiat  Art 
Museum,  155  App.  Div.  196,  139  N.  Y. 
Supp.  1073. 

10.  Snodgrass  v.  Butler,  54  Miss.  45. 
See  infra,  the  cases  throughout  this 
section. 

[a]  In  Stone  v.  Reed,  152  Mass. 
179,  25  N.  E.  49,  which  was  a  bill  by 
the  treasurer  of  a  corporation  to  re- 
quire claimants  of  bonds  held  by  him 
to  interplead,  the  court  said:  ''The  bill 
is  defectiA^e  in  not  showing  any  title 
in  the  plaintiff  to  the  relief  sought. 
Assuming  that,  if  he  held  the  bonds 
as  a  stakeholder,  he  would  have  a  right 
to  require  the  defendants  to  interplead, 
as  in  Cobb  v.  Eice,  130  Mass.  231,  the 
bill  must  show  what  his  relation  to 
the  bonds  is,  and  that  it  is  such  as 
to  entitle  him  to  the  relief.  The  only 
direct  allegation  in  that  respect  is, 
'that  said  bonds  came  into  the  hands 
of  this  plaintiff.'  This  is  consistent 
with  a  tortious  possession,  or  with  a  pos- 
session as  bailee  or  agent  of  one  of  the 
parties  defendant.  The  absence  of  a 
direct  allegation  of  the  character  of 
the  plaintiff's  possession  of  the  bonds 
might  be  cured  if  there  we.*-e  allega- 
tions in  the  bill  which  afforded  an  in- 
ference that  his  possession  was  that 
of  a  stakeholder,  or  such  as  to  entitle 
him  to  maintain  a  bill  of  interpleader. 
Fpon  reference  to  the  allegations  of 
the  bill,  it  appears  that  no  inference 
can  be  drawn  from  them  in  regard  to 
the  character  of  the  plaintiff's  pos- 
session of  the  bonds,  unless  one  which 
shows  that  he  has  no  title  to  the  relief 
sought." 
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a  fund  or  thing  which  is  the  subject-matter  of  controversy,"  that  there 
are  two  or  more  persons  in  existence  capable  of  and  actually  making 
claims  thereto/^  and  must  set  out  the  nature  and  character  of  the 
conflicting  claims  to  such  an  extent  that  the  court  may  see  that  they 
sustain  such  relation  to  the  fund  or  thing  in  controversy  as  to  justiiy 


11.  See  the  following:  Ark.— South- 
western T.  &  T.  Co.  V.  Benson,  63  Ark. 
283,  38  S.  W.  341.  Ga.— Steed  v.  Sav- 
age, 115  Ga.  97,  41  S.  E.  272.  111. 
Brokelebank  v.  Lasher,  109  111.  App. 
627.  N.  J. — Williams  v.  Matthews,  47 
N.  J.  Eq.  196,  20  Atl.  261.  N.  Y.— Man- 
hattan, etc.  Co.  V.  Art  Museum  &  Co., 
155  App.  Div.  196,  139  N  Y.  Supp. 
1073;  O'Connor  f.  Lock,  148  App.  Div. 
765,  133  N.  Y.  Supp.  320.  Tenn.— Mc- 
Ewen  r.  Troost,  1  Sneed  186.  W.  Va. 
Stevenson  v.  Burdett,  56  W.  Va.  109, 
121,  48  S.  E.  846;  Dickesciied  v.  Bank, 
28  W.  Va.  340,  345.  Eng.— Bignold  v. 
Audland,  11  Sim.  23,  59  Eng.  Eeprint 
781;  Burnett  v.  Anderson,  1  Mer.  406, 
35  Eng.  Eeprint  723;  Cooper  r.  De  Tas- 
tet,  Tamlyn  177,  48  Eng.  Eeprint  71. 
Can. — Tees  v.  Spence,  3  Manitoba  430. 
See  generally  supra,  III,  B. 
[a]  The  bill  must  allege  that  the 
plaintiff  is  in  possession  and  control  of 
the  property  about  which  interpleader 
is  sought,  otherwise  it  will  be  fatally 
defective  and  demurrable.  Steed  v. 
Savage,  115  Ga.  97,  41  S.  E.  272,  where- 
in the  court  said:  "The  purpose  of 
the  bill  is  to  ascertain  to  whom  the 
plaintiff  shall  deliver  the  property,  ami 
if  he  is  not  in  possession  he  could  not 
comply  with  a  decree  requiring  him  to 
deliver  to  one  of  the  claimants;  and 
for  this  reason  where  it  appears  upon 
the  face  of  the  petition  praying  for 
an  interpleader  that  the  plaintiff  is 
i;ot  in  possession,  the  petition  is  fatal- 
ly defective  and  should  be  dismissed 
on   general   demurrer. ' ' 

12.  See  the  following:  Ala. — Enter- 
prise Lumb.  Co.  V.  First  Nat.  Banlc, 
181  Ala.  388,  61  So.  930;  Gibson  v. 
Goldthwaite,  7  Ala.  281,  288.  D.  C. 
Kellogg  V.  Mutual  Life  Ins.  Co.,  25  App. 
Cas.  36.  Ga. — National  Bank  of  Au- 
gusta V.  Augusta  Cotton  Co.,  99  Ga. 
286,  25  S..  E.  686;  Burton  v.  Black,  32 
Ga.  53.  111.— Partlow  v.  Moore,  184 
111.  119,  56  N.  E.  317;  Morrill  v.  Man- 
hattan Life  Ins.  Co.,  183  111.  260,  268, 
55  N.  E.  656;  Strobil  v.  Union,  etc. 
Ins.  Co.,  129  111.  App.  343.  Ind. 
Northwestern  Ins.  Co.  i".  Kidder,  162 
Ind.    382,    70    N.    E.    489;    Ketcham    ■;;. 
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Brazil  Coal  Co.,  88  Ind.  515.  Ky. 
Starling  v.  Brown,  7  Bush  164;  Hop- 
kins f.  Claybrook,  5  J.  J.  Marsh.  234. 
Mich.— Michigan  Trust  Co.  v.  Mc- 
Namara,  165  Mich.  200,  130  N.  W. 
653.  Miss. — Snodgrass  V.  Butler,  54 
Miss.  45;  Browning  v.  Watkins,  10 
Smed.  &  M.  482.  Mo.— United  Eys,  V. 
O'Connor,  153  Mo.  App.  128,  132  S.  W. 
262;  Kortjohn  v.  Seimers,  29  Mo.  App. 
271.  K'.  H. — Supreme  Commandery  v. 
Donaghev,  69  Atl.  263.  N.  J.— Illing- 
worth  r.*  Eowe,  52  N.  J.  Eq.  360,  28 
Atl.  456;  Varrien  v.  Berrien,  42  N.  J. 
Eq.  1,  10  Atl.  875;  Briant  v.  Eeed,  14 
N.  J.  Eq.  271.  N.  Y.— Pouch  V.  Pru- 
dential Ins.  Co.,  204  N.  Y.  281,  97  N. 
E.  731;  Bassett  v.  Leslie,  123  N.  Y. 
396,  25  N.  E.  386;  Crane  v.  McDonald, 
118  N.  Y.  648,  23  N.  E.  991;  Atkinson 
r.  Manks,  1  Cow.  691,  703;  Brackett  v. 
Graves,  30  App.  Div.  162,  51  N.  Y. 
Supp.  895;  Lennon  v.  Metropolitan  Life 
Ins.  Co.,  20  Misc.  403,  45  N.  Y.  Supp. 
1033;  Post  V.  Emmett,  40  App.  Div.  477, 
58  N.  Y.  Supp.  129.  Ore.— North 
Pac.  Lumb.  Co.  v.  Lang,  28  Ore. 
246,  252,  42  Pac.  799.  Pa.— Coates 
V.  Eoberts,  4  Eawle  100,  109. 
R.  I.— Koppinger  V.  O'Donnell,  16  E.  I. 
417,  16  Atl.  714.  Tenn. — McEwen  v. 
Troost,  1  Sneed  186.  Vt.— Lincoln  v. 
Rutland  &  B.  E.  E.  Co.,  24  Vt.  639. 
Wash.— Daulton  v.  Stuart,  30  Wash. 
562,  70  Pac.  1096.  W.  Va.— Stephenson 
V.  Burdett,  56  W.  Va.  109,  48  S.  E. 
846. 

See  generally  sripra,  II,  C. 

[a]  The  complainant  must  allege 
that  the  subject  of  the  rival  claims  is 
in  fact  claimed  by  both  or  all  of  the 
rival  claimants.  Enterprise  Lumb.  Co. 
V.  First  Nat.  Bank,  181  Ala.  388,  61 
So.  930.  See  also  lU.— Morrill  v.  Man- 
hattan Life  Ins.  Co.,  183  111.  260,  268, 
55  N.  E.  656,  affirming  82  111.  App.  410, 
416.  Ky. — Starling  r.  Brown,  7  Bush 
164.  Miss. — Blue  v.  Watson,  59  Miss. 
619.  N.  Y.— Bassett  i:  Leslie,  123  N. 
Y.   396,  25  N.   E.   386. 

[b]  If  the  bill  fails  to  state  that 
each  of  the  defendants  claims  the  fund 
or  thing  which  is  the  subject-matter 
of  the  controversy,  either  of  them  may 
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an  interpleader.^^  He  must  allege  that  he  is  ignorant  of,  or  at  least 
in  doubt  as  to  the  rights  of  the  contesting  claimants,  and  that  b^ 
reason  of  such  doubt  he  cannot  determine  without  danger  to  himself 


demur  to  the  bill.  Starling  t-.  Brown, 
7  Bush  (Ky.)  164;  Browning'  v.  Wat- 
kins,  10  Snied.   &  M.    (Miss.)   482. 

[c]  It  is  not  necessary  that  the 
complainant  allege  that  he  has  been 
sued,  or  even  threatened  with  suit,  by 
any  of  the  conflicting  claimants;  it  is 
a  sufficient  allegation  which  shows  that 
each  of  two  claimants  prefers  a  claim 
against  him.  Daulton  v.  Stuart,  30 
Wash.  562,  70  Pae.  1096. 

[d]  A  mere  assertion  of  a  claim  by 
another  is  not  enough,  the  bill  must 
show  some  reasonable  basis  for  the 
foundation  of  such  claim.  Pouch  v. 
Prudential  Ins.  Co.,  204  N.  Y.  281,  97 
N.  E.  731.  See  also  State  Ins.  Co.  v. 
Gennett,  2  Tenn.  Ch.  82. 

13.  See  the  following:  Ala. — Kyle  v. 
Mary  Lee,  etc.  Coal  Co.,  112  Ala.  606, 
20  So.  851;  Conley  v.  Alabama  Gold 
Life  Ins.  Co.,  67  Ala.  472.  Cal.— War- 
nock  V.  Harlow,  96  Cal.  298,  31  Pac. 
166;  Sullivan  v.  Lusk,  7  Cal.  App.  186, 
94  Pac.  91,  92.  D.  C— Kellogg  v. 
INIutual  Life  Ins.  Co.,  25  App.  Cas.  36. 
Ga. — National  Bank  of  Augusta  v.  Au- 
gusta Cotton  Co.,  99  Ga.  286,  25  S.  E. 
686;  Davis  r.  Davis,  96  Ga.  136,  21 
S,  E.  1002.  IlL— Supreme  Council  v. 
Murrin,  154  111.  App.  465,  469;  Broekle- 
bank  v.  Lasher,  109  111.  App.  627; 
Byers  v.  Sansom-Thayer  Co.,  Ill  111. 
App.  575.  Ky. — Starling  v.  Brown,  7 
Bush  164.  Mich.— Grant  Bros.  Auto 
Co.  V.  Cotter,  161  Mich.  521,  126  N. 
W.  839;  Michigan  Trust  Co.  v.  Mc- 
Namara,  165  Mich.  200,  130  N.  W.  653; 
Wallace  v.  Sorter,  52  Mich.  159.  Miss. 
Snodgrass  v.  Butler,  54  Miss.  45,  50; 
Anderson  v.  Wilkinson,  10  Smed.  &  M. 
601.  Mo. — Sovereign  Camp  Woodmen 
r.  Wood,  100  Mo.  App.  655,  75  S.  W. 
377;  Sullivan  v.  Knights,  73  Mo.  App. 
43;  Eobards  v.  Clayton,  49  Mo.  App. 
008.  N.  J. — Varrian  v.  Berrien,  42  N. 
J.  Eq.  1,  10  Atl.  875;  Briant  v.  Eeed, 
14  N.  J.  Eq.  271;  Lozier  v.  Van  Saun, 
3  N.  J.  Eq.  325.  N.  Y.—Poueh  v.  Pru- 
dential Ins.  Co.,  204  N.  Y.  281,  97 
N.  E.  731;  Bassett  v.  Leslie,  123  N.  Y. 
396,  25  N.  E.  386;  Shaw  v.  Coster,  8 
Paige  339;  Mohawk  v.  Clute,  4  Paige 
384;  Atkinson  v.  Manks,  1  Cow. 
691,  703.  Ore.— North  Pacific  Lumb. 
Co.  V.  Lang,  28  Ore.  246,  42  Pac.   799. 


Tenn.— State  Ins.  Co.  v.  Gennett,  2 
Tenn.  Ch.  82.  Tex. — Nixon  v.  Malone 
(Tex.  Civ.  App.),  95  S.  W.  577.  Wis. 
Bird  V.  Fake,  2  Pinn  69.  W.  Va. 
Dickeschied  v.  Bank,  28  W.  Va.  340, 
345;  Oil  Eun  v.  Gale,  6  W.  Va.  525. 
Eng.— East  India,  etc.  v.  Littledale,  7 
Hare  57,  68  Eng.  Eeprint  23;  Bignold 
V.  Audland,  11  Sim.  23,  59  Eng.  Ee- 
print 781.  Can. — Tees  v.  Spence,  3 
Manitoba  430. 

[a]  The  bill  must  show  that  the  de- 
fendants are  claiming  the  same  thing. 
Eaueh  v.  Fort,  etc.  Bank,  223  111.  507; 
Stephenson  v.  Burdett,  56  W.  Va.  109, 
48  S.  E.  846. 

[b]  While  the  respective  claims 
need  not  be  stated  with  such  exactness 
as  the  defendants  themselves  may  be 
required  to  state  them  after  they  are 
required  to  interplead  (Eobards  v.  Clay- 
ton, 49  Mo.  App.  60S),  the  bill  should 
show  a  color  of  right  in  the  claimants 
derived  from  a  common  source,  but 
not  a  clear  title  in  either  of  them. 
Sullivan  v.  Knights,  etc.,  73  Mo.  App. 
43;  Eobards  v.  Clayton,  49  Mo.  App. 
608.  See  also  Kortjohn  v.  Seimers,  29 
Mo.  App.  271. 

[c]  The  complainant  cannot  be 
presumed  to  know  all  of  the  facts 
upon  which  the  several  defendants 
claim,  and  he  is  therefore  not  required 
to  set  out  in  detail  the  alleged  title 
of  any  of  them.  Byers  v.  Sansom- 
Thayer,  etc.  Co.,  Ill"  111.  App.  575. 
And  see  The  Pullman  Co.  v.  The  Vine- 
gar Bend  Lumb.  Co.,  191  111.  App.  93; 
Supreme  Lodge  Order  Mutual  Protec- 
tion V.  Eaddatz,  57  111.  App.  119. 

[d]  It  is  not  necessary  to  set  out 
the  case '  of  the  claimants.  The  com- 
7>lainant  should  only  state  the  claim 
made  to  him.  If  is  sufficient  to  satisfy 
the  court  that  there  are  opposing 
claims  and  that  he  cannot  in  safety 
pay.  Stewart  v.  Fallon  (N.  J.  Eq.),  58 
Atl.  96;  Briant  V.  Eeed,  14  N.  J.  Eq. 
271,  276;  Exec,  of  Lozier  V.  Admrs.  of 
Van  Saun,  3  N.  J.  Eq.  325. 

[e]  Objection  that  bill  does  not  suf- 
ficiently set  out  the  claims  of  the  re- 
spective defendants  waived  by  going 
to  hearing  on  the  merits  without  'de- 
murring.    Cobb  V.  Eice,  130  Mass.  231. 
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to  which  one  of  the  claimants  the  fund,  debt  or  thing  in  his  hands, 
should  be  paid  or  rendered. ^^ 

Disclaimer  of  Interest.  —  The  bill  should  aver  that  the  complainant 
disclaims  any  personal  interest  in  the  subject-matter  of  the  controversy, 
and  that  he  is  indifferent  between  the  claimants  thereto.^^     It  is  not 


14.  See  the  following:  Ala. — Crass 
V.  Memphis,  etc.  R.  E.  Co.,  96  Ala. 
447,  11  So.  480;  Gibson  V.  Goldthwaite, 
7  Ala.  288.  Cal.— Pfister  v.  Wade,  56 
Cal.  43.  Conn. — ISTash  v.  Smith,  6  Conn. 
421.  Ga. — Franklin  v.  Southern  R.  Co., 
119  Ga.  855,  47  S.  E.  344;  National 
Bank  v.  Augusta,  etc.,  99  Ga.  286,  25 
S.  E.  686.  Ind. — Northwestern,  etc.  Co. 
V.  Kidder,  162  Ind.  382,  387,  70  N.  E. 
489;  Ketcham  r.  Brazil,  etc.  Coal  Co.. 
88  Ind.  515.  Mich. — Michigan  Trust 
Co.  V.  McNamara,  165  Mich.  200,  130 
N.  W.  653.  Miss.— Board  of  Super- 
visors V.  Alford,  65  Miss.  63,  3  So. 
246.  Mo.— United  Evs.  Co.  i\  O'Con- 
nor, 153  Mo.  App.  128,  143,  132  S.  W. 
262;  Roselle  r.  Bank,  119  Mo.  84,  92, 
24  S.  W.  744;  Funk  v.  Avery,  84  Mo. 
App.  490;  Sullivan  v.  Knights,  73  Mo. 
App.  43.  N.  H.— Page  Belting  Co.  v. 
Prince,  74  N.  H.  262,  67  Atl.  401; 
Parker  v.  Barker,  42  N.  H.  78,  93; 
Farley  v.  Blood,  30  N.  H.  354.  N.  J. 
Illingworth  v.  Eowe,  52  N.  J.  Eq.  360, 
28  Atl.  456;  Varrien  v.  Berrien,  42  N. 
J.  Eq.  1,  10  Atl.  875;  Mt.  HoUv,  etc. 
Co.  V.  Ferree,  17  N.  J.  Eq.  117.  "N.  Y. 
Pouch  V.  Prudential  Ins.  Co.,  201  N.  Y. 
281,  97  N.  E.  731;  Bassett  V.  Leslie, 
123  N.  Y.  396,  25  N.  E.  386;  Crane 
V.  McDonald,  118  N.  Y.  648,  23  N.  E. 
991;  Baltimore  &  O.  E.  v.  Arthur,  90 
N.  Y.  234;  Atkinson  v.  Manks,  1  Cow. 
703;  Shaw  v.  Coster,  8  Paige  339;  Mo- 
hawk, etc.  V.  Clute,  4  Paige  384;  Man- 
hattan, etc.  Co.  r.  Art  Museum,  etc. 
Co.,  139  N.  Y.  Supp.  1073;  Fowler  v. 
Harvey,  etc.  Council,  108  N.  Y.  Supp. 
1017;  Hinsdale  r.  Bankers  Life  Ins. 
Co.,  76  N.  Y.  Supp.  448.  Ore.— North 
Pacific  Lumb.  Co.  r.  Lang,  28  Ore.  246, 
42  Pae.  799.  Pa.— .Jordan 's  Appeal,  10 
W.  N.  C.  37,  41.  R.  I.— Koppinger  v. 
O'Donnell,  16  E.  I.  417,  16  Atl.  714. 
Tenn. — State  Ins.  Co.  v.  Gennett,  2 
Tenn.  Ch.  82.  Tex.— Nixon  v.  Malone 
(Tex.  Civ.  App.),  95  S.  W.  577.  W.  Va. 
Diekeschied  r.  Bank,  28  W.  Va.  340, 
345.  Eng. — Desborough  v.  Harris,  5 
DeG.  M.  &  G.  439,  43  Eng.  Eeprint  940; 
East  India  Co.  v.  Edwards,  18  Ves. 
Jr.  476,  34  Eng.  Eeprint  359;  Coch- 
rane V.  O'Brien,  8  Ir.  Eq.  241. 
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[a]  It  must  appear  from  the  facts 
alleged  that  the  complainant  cannot 
pay  either  party  without  hazard  to  him- 
self; and  the  doubt  must  be  reasonable 
and  based  on  some  foundation.  North- 
western, etc.  Ins.  Co.  v.  Kidder,  162 
Ind.   382,   387,  70  N.  E.  489. 

[b]  It  is  not  necessary  (1)  to  show 
a  legal  doubt  as  to  the  defendant's 
rights.  Dorn  v.  Fox,  61  N.  Y.  264. 
(2)  It  IS  a  sufficient  allegation  of  un- 
certainty that  a  bill  sets  forth  in  sub- 
stance certain  stop  notices  in  such  a 
manner  that  real  doubts  as  to  the  legal- 
ity of  the  same  appear.  Keupler  v. 
Eisele,   79   N.   J.   Eq.   651,   83   Atl.   999. 

[c]  Where  from  the  averments  in 
the  bill  it  appears  (1)  that  one  of 
the  defendants  is  entitled  to  the  prop- 
erty, and  that  the  other  has  no  such 
claim  as  would  entitle  him  to  any 
standing  in  court,  the  bill  cannot  be  sus- 
tained. Crass  v.  Memphis,  etc.  Ev.  Co  , 
96  Ala.  447,  11  So.  480;  Bassett  v 
Leslie,  123  N.  Y.  396,  25  N.  E.  386. 
See  also  Pusev  &  Jones  Co.  v.  Miller, 
61  Fed.  401,  bill  demurrable.  (2)  Nor 
can  a  bill  be  sustained  where  it  ap- 
pears therefrom  that  the  plaintiff  is 
liable  to  both  claimants.  Greene  v. 
Mumford,  4  E.  L  313,  318.  (3)  See 
also  Shaw  r.  Coster,  8  Paige  (N.  Y.) 
339,  interpleading  suit  cannot  be  sus- 
tained if  complainant  is  obliged  to  ad- 
mit that  as  to  either  of  the  defend- 
ants  he  is  a  wrong-doer. 

15.  See  the  following:  U.  S.— Kil- 
lian  r.  Ebbinghaus,  110  U.  S.  568,  4 
Sup.  Ct.  232,  28  L.  ed.  246.  Ala.— Kyle 
r.  Mary  Lee  Coal  Co.,  112  Ala.  606, 
20  So.  851;  Crass  v.  Memphis,  etc.  E. 
E.  Co.,  96  Ala.  447,  11  So.  480;  Con- 
lev  V.  Alabama  Gold  Ins.  Co.,  67  Ala. 
472;  Gibson  v.  Goldthwaite,  7  Ala.  288. 
Ark.— Southwestern  T.  &  T.  Co.  i:  Ben- 
son, 63  Ark.  283,  38  S.  W.  341.  Cal. 
Pfister  r.  Wade,  56  Cal.  43.  D.  C. 
Kellogg  r.  Mutual  Life  Ins.  Co.,  25 
App.  Cas.  36.  Ga. — National  Bank  of 
Augusta  ?;.  Augusta  Cotton  Co.,  99  Ga. 
286,  25  S.  E.  686;  Burton  v.  Black,  32 
Ga.  53.  111. — Supreme  Council  v.  Mur- 
rin,  154  111.  App.  465,  469;  Brockle- 
bank  v.  Lasher,  109  HI.  App.  627:  Cur- 
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necessary  to  deny  in  the  bill  the  existence  of  collusion  between  the 
complainant  and  the  defendants.^^ 

Offer  To  Bring  Into  Court.iT  —  The  bill  must  offer  to  bring  into  court 
the  fund,  debt,  or  thing  in  controversy  according  to  some  authorities,^^ 


tis  V.  Williams,  35  111.  App.  518.  Ind. 
Ketcham  v.  Brazil,  etc.  Coal  Co.,  88 
Ind.  515.  Ky. — Starling  t:  Brown, 
7  Bush  164;  Hopkins  v.  Clay- 
brook,  5  J.  J.  Marsh  234.  Mich. 
Michigan  Trust  Co.  v.  McNamara, 
165  Mich.  200,  130  N.  W.  653. 
Miss.— Blue  v.  Watson,  59  Miss.  619; 
Whitney  v.  Cowan,  55  Miss.  626,  645; 
Hyman  v.  Cameron,  46  Miss.  725,  727; 
Anderson  r.  Wilkinson,  10  Smed.  &  M. 
601.  Mo. — Kortjohn  v.  Seimers,  29  Mo. 
App.  271.  N.  J. — Illingsworth  v.  Eowe, 
52  N.  J.  Eq.  360,  28  Atl.  456;  Williams 
i\  Matthews,  47  N.  J.  Eq.  196,  20  Atl. 
261;  Varrian  v.  Berrien,  42  N.  J.  Eq. 
1,  10  Atl.  875.  N.  Y.— Pouch  v.  Pru- 
dential Ins.  Co.,  204  N.  Y.  281,  97  N.  E. 
731;  Bassett  v.  Leslie,  123  N.  Y.  396, 
25  N.  E.  386;  Crane  v.  McDonald,  118 
N.  Y.  648,  23  N.  E.  991;  Shaw  v. 
Coster,  8  Paige  339;  Mohawk,  etc.  E.  E. 
Co.  V.  Clute,  4  Paige  384;  Atkinson 
V.  Manks,  1  Cow.  703.  Ore. — North 
Pacific  Lumb.  Co.  v'.  Lang,  28  Ore.  246, 
42  Pae.  799.  Tenn.— State  Ins.  Co.  v. 
Genuett,  2  Tenn.  Ch.  82;  McEwen  f. 
Troost,  1  Sneed  186.  Tex. — Nixon  v. 
Malone  (Tex.  Civ.  App.),  95  S.  W. 
577.  Vt.— Wing  v.  Spaulding,  64  Vt. 
83,  23  Atl.  615;  Horton  v.  Church,  34 
Vt.  309.  W.  Va.— Dickeschied  v.  Bank, 
28  W.  Va.  340,  345;  Oil  Eun  v.  Gale, 
6  W.  Va.  525.  Wis.— Hinckley  v.  Pfis- 
ter,  83  Wis.  64,  53  N.  W.  21.  Eng. 
Mitchell  r.  Hayne,  57  Eng.  Eeprint  26S. 
[a]  Where  it  appears  that  the  com- 
plainant is  not  a  mere  stakeholder,  and 
that  he  has  an  interest  in  the  fund, 
debt  or  thing  claimed,  the  bill  is  de- 
murrable. Md. — Home  Life  Ins.  Co, 
V.  Caulk,  86  Md.  385,  38  Atl.  901. 
Mass.— Stone  r.  Eeed,  152  Mass.  179, 
25  N.  E.  49.  Vt.— Montpelier  v.  Cap- 
ital Sav.  Bank,  75  Vt.  433,  56  Atl.  89. 

16.  Nofsinger  v.  Eevnolds,  52  Ind. 
218,  224. 

As  to  necessity  for  affidavit  of  non- 
collusion  see  infra,  VII,  B,  3. 

17.  Bringing  subject-matter  of  con- 
troversy into  court  as  prerequisite  to 
filing  bill  see  supra,  III,  M. 

Deposit  in  court,  see  generally  7 
Standard  Proc.  144,  et  seq. 

18.  See  the  following:  U.  S. — Gaines 


1-.  New  Orleans,  27  Fed.  411;  Aetna 
Bank  v.  United  States  Life  Ins.  Co., 
25  Fed.  531.  Ala. — Conley  v.  Alabama 
Gold  Life  Ins.  Co.,  67  Ala.  472.  Cal. 
Pfister  v.  Wade,  56  Cal.  43;  McDevitt 
V.  Sullivan,  8  Cal.  592.  lU.— Morrill 
r.  Manhattan  Life  Ins.  Co.,  183  111. 
268,  55  N.  E.  656;  Byers  v.  Sansom- 
Thayer,  etc.  Co.,  Ill  111.  App.  375;  Su- 
preme Lodge  V.  Eaddatz,  57  111.  App.  119. 
Ind. — Ketcham  v.  Brazil,  etc.  Coal  Co., 
88  Ind.  515.  Ky. — Starling  v.  Brown,  7 
Bush  164.  Md.— Home  Life  Ins.  Co.  i'. 
Caulk,  86  Md.  385,  38  Atl.  901;  Am- 
mendale  Normal  Inst.  f.  Anderson,  71 
Md.  128,  17  Atl.  1030.  Mo.— United 
Evs.  Co.  V.  O'Connor,  153  Mo.  App. 
128,  143,  132  S.  W.  262;  Smith  v.  Grand 
Lodge,  124  Mo.  App.  181,  206,  101  S. 
W.  662.  N.  H.— Parker  v.  Barker,  42 
N.  H.  78,  96.  N.  J.— Supreme  Conclave, 
etc.  V.  Dailv,  61  N.  J.  Eq.  145,  47 
Atl.  277.  N.  Y.— Bassett  r.  Leslie,  123 
N.  Y.  396,  25  N.  E.  386;  Crane  V.  Mc- 
Donald, 118  N.  Y.  648,  23  N.  E.  991; 
McHenry  v.  Hazard,  45  Barb.  657; 
Shaw  V.  Coster,  8  Paige  339;  Mohawk, 
etc.  E.  E.  Co.  v.  Clute,  4  Paige  384; 
Shaw  V.  Chester,  2  Edw.  405;  Beebe 
r.  Mead,  101  App.  Div.  500,  92  N.  Y. 
Supp.  51;  American  Press  v.  Branting- 
ham,  57  App.  Div.  399,  68  N.  Y.  Supp. 
285.  N.  0. — Supreme  Lodge  v.  Selby, 
153  N.  C.  203,  69  S.  E.  51.  Pa.— Barnes 
V.  Bamberger,  196  Pa.  123,  46  Atl.  303; 
DeZouche  r.  Garrison,  140  Pa.  430,  21 
Atl.  450;  Betchel  v.  Sheaf er,  117  Pa. 
555,  564,  11  Atl.  889;  Eussell  v.  Church, 
65  Pa.  9;  Eumbaugh  r.  Petersin,  17  Pa. 
Co.  Ct.  79.  S.  C— Williams  r.  Walker, 
2  Eich.  Eq.  291  .  S.  D.— Sioux  Falls 
Savings  Bank  v.  Lien,  14  S.  D.  410,  424, 
85  N.  W.  924.  Tenn.— Danial  v.  Fain, 
5  Lea  258.  Tex. — Williams  v.  Wright, 
20  Tex.  499;  Bohn  v.  St.  Louis,  etc. 
Ey.  Co.  (Tex.  Civ.  App.),  65  S.  W.  444. 
Wash. — Mosher  r.  Bruhn,  15  Wash.  332, 
46  Pae.  397.  Eng.— Bignold  r.  Aud- 
land,  11  Sim.  23,  59  Eng.  Eeprint  781 
(ought  to  offer  in  bill  to  pav  inter- 
est);  Mitchell  r.  Havne,  2  Siin.  &  S. 
63,  57  Eng.  Eeprint  269. 

[a]  In  Williams  r.  Walker,  2  Eich. 
Eq.  (S.  C.)  291,  it  was  held  that  the 
plaintiff  to  a  bill  of  interpleader  should 
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failure  to  do  so  making  it  demurrable.^^  Under  other  authorities, 
however,  the  mere  fact  that  the  fund  is  not  paid  into  court,  or  not 
offered  to  be  paid  into  court,  is  not  a  ground  for  demurrer.^o 

2.  Prayer.2i  —  rp^^g  ]^\\\  should  pray  the  court  to  compel  the  defend- 
ants to  interplead  and  set  forth  their  claims  and  settle  their  rights 
among  themselves.^^  It  is  usual  also  for  the  complainant  to  pray  for 
injunctive'  relief  against  any  proceedings  at  law  which  may  have  been 


not  only  offer  by  his  bill  to  bring 
the  fund  into  court,  but  should  ob- 
tain an  order  to  that  effect,  and  com- 
ply with  it  before  proceeding  with  the 
cause. 

[b]  "Most,  if  not  all,  the  author- 
ities agree  that  the  court  should  not 
require  the  defendants  to  interplead 
until  the  money  is  either  in  court  or 
subject  to  its  order.  When  the  decree 
to  interplead  is  passed  the  plaintiff 
is  practically  out  of  court,  and  defend- 
ants are  left  to  contend  for  the  fund. 
This,  then,  being  one  of  the  essentials 
to  obtain  a  decree,  the  offer  should  be 
made  a  part  of  the  bill;  and  a  bill 
should  not  be  deemed  sufficient  unless 
it  embraces  it."  Home  Life  Ins.  Co. 
V.  Caulk,  86  Md.  385,  38  Atl.  901. 

[c]  Where  different  amounts  are 
claimed  by  the  various  defendants,  the 
complainant  should  offer  to  bring  into 
court  the  largest  amount  claimed. 
Bridesburg  Mfg.  Co.  Appeal,  106  Pa. 
275.  See  also  Mohawk,  etc.  Ey.  Co.  V. 
Clute,  4  Paige  (N.  Y.)  384. 

[d]  The  jursidiction  of  tlie  federal 
court  will  not  be  denied  because  the 
complainant  offers  an  amount  less  than 
$2000,  when  an  injunction  is  prayed 
against  each  of  "the  defendants  to  re- 
strain them  from  prosecuting  suits  for 
a  greater  amount.  The  value  of  the 
right  sought  to  bo  protected,  and  not 
alone  the  amount  which  the  complain- 
ant tenders  into  court,  constitutes  the 
value  of  the  controversy  for  jurisdic- 
tional purposes.  Havward  v.  McDon- 
ald, 192  Fed.  890,  113  C.  C.  A.  368. 

[e]  A  mere  mistake  as  to  the 
amount  of  the  fund  paid  into  court 
will  not  render  the  bill  bad,  where  the 
complainant  offers  to  pay  all  that  may 
be  found  to  be  due.  Ketcham  v.  Brazil, 
etc.   Co.,   88  Ind.   515. 

19.  Ind. — McGarrah  v.  Prather,  1 
Blackf.  299.  Md.— Barroll  r.  Foreman, 
86  Md.  675,  39  Atl.  273;  Home  Life 
Ins.  Co.  V.  Caulk,  86  Md.  385,  38  Atl. 
901.     Mass.— Cobb   t'.   Eice,   130  Mass. 
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231.  N.  H.— Parker  v.  Barker,  42  N. 
H.  78.  N.  y.— Van  Zandt  v.  Van  Zandt, 
17  Civ.  Proc.  448.  Tex. — Williams  v. 
Wright,  20  Tex.  499,  general  demurrer 
insufficient,  however. 

[a]  Waiver. — Objection  that  bill 
does  not  offer  to  bring  property  into 
court  vpaived  by  going  to  hearing  on 
the  merits  without  raising  question  by 
demurrer.  Cobb  v.  Eice,  130  Mass. 
231. 

20.  Conn.— Smith  v.  Nash,  6  Conn. 
421.  Miss. — Blue  v.  Watson,  59  Miss. 
619,  625.  Mich.— Bliss  v.  French,  117 
Mich.  538,  76  N.  W.  73.  Eng.— Meux 
V.  Bell,  6  Sim.  175,  58  Eng.  Eeprint 
560.  And  see  Phoenix  Ins.  Co.  V. 
Carey,  80  Conn.  426,  68  Atl.  993.  Com- 
pare, Snodgrass  v.  Butler,  54  Miss.  45. 

[a]  But  it  is  within  the  court's 
power  to  order  the  money  paid  into 
court  and  to  stay  proceedings  until 
complainant  does  so.  Smith  v.  Nash, 
6  Conn.  421;  Blue  v.  Watson,  59  Miss. 
619,  625.  And  see  Meux  v.  Bell,  6  Sim. 
175,  58  Eng.  Eeprint  560. 

And  the  complainant  should  so  offer 
to  do  even  though  a  failure  to  do  so 
does  not  constitute  a  ground  for  de- 
murrer to  the  bill.  Bliss  v.  French,  117 
Mich.  538,  76  N.  W.  73.  As  to  bring- 
ing fund  into  court  see  supra,  III,  M. 

21.  See  generally  the  title  '  'Prayer." 

22.  Ala. — Conley  v.  Alabama  Gold, 
etc.  Co.,  67  Ala.  472.  Ga. — Jones  V. 
Bank,  135  Ga.  680,  70  S.  E.  640.  N.  Y. 
Manhattan,  etc.  Co.  v.  Art  Museum 
Co.,  139  N.  Y.  Supp.  1073.  W.  Va. 
Chartiers  Oil  Co.  v.  Moore,  56  W.  Va. 
540,  49  S.  E.  449;  Dickeschied  v.  Bank, 
28  W.  Va.  340.  Eng.— Bignold  v.  Aud- 
land,  11  Sim.  23,  59  Eng.  Eeprint  781. 

[a]  In  Dickeschied  v.  Bank,  28  W. 
Va.  340,  the  court  says:  "The  prayer 
of  the  IdIII  of  interpleader  should  also 
be  correctly  framed  by  praying  that 
the  defendants  may  set  forth  their 
titles  and  may  interplead  and  settle 
and  adjust  their  demands  between  them- 
selves." 
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or  may  be  instituted  by  any  of  the  claimants,^^  and  to  conclude  with 
a  prayer  for  general  relief.^* 

3.  Verification  and  Affidavit.^^  _  The  bill  should  be  verified  by  the 
complainant. -° 

Affidavit  That  There  Is  No  CoUusion.27  _  The  complainant  should  or- 
dinarily attach  an  affidavit  to  the  bill  to  the  effect  that  there  is  no 
collusion  between  him  and  any  one  of  the  claimants,  but  that  the  bill 
is  brought  on  his  own  account,^^  failure  to  attach  such  affidavit  some- 


I 


23.  Ala. — "Wheeler  v.  Armstrong,  164 
Ala.  442,  51  So.  268.  Ga.— James  v. 
Sams,  90,Ga.  404,  17  S.  E.  962;  Moore 
V.  Hill,  59  Ga.  760.  N.  Y.— Crane  v. 
McDonald,  118  N.  Y.  648,  650,  23  N.  E. 
991;  United  States  Mtg.  &  Trust  Co. 
V.  Vermilye,  etc.  Co.,  72  Misc.  375,  130 
N.  Y.  Supp.  303;  Mercantile  Trust  Co. 
V.  Calvet-Rogniat,  46  Misc.  16,  93  N.  Y. 
Supp.  238.  W.  Va.— Dickesehied  v. 
Bank,  28  W.  Va.  340,  346. 

As  to  necessity  for  prayer  for  pro- 
cess where  prayer  for  injunction,  see 
the  title  "Injunctions." 

24.  See  generally  8  Standard  Proc. 
462,  and  the  title  "Prayer." 

[a]  Where  the  prayer  is  for  general 
relief,  the  court  is  authorized  to  grant 
any  relief  that  the  allegations  justify. 
■Particular  relief  may  be  granted  at  the 
hearing.  Hayward  v.  McDonald,  192 
Fed.  890,  113  C.  C.  A.  368. 

25.  See  generally  the  title  "Verifi- 
cation. ' ' 

26.  Ala. — Crass  v.  Memphis,  etc. 
Co.,  96  Ala.  447,  11  So.  480.  111. 
Schneider  v.  Seibert,  50  111.  284.  W.  Va. 
Oil  Run,  etc.  Co.  v.  Gale,  6  W.  Va. 
525. 

[a]  Omission  May  Be  Corrected  "by 
Amendment. — Crass  v.  Memphis,  etc.  E. 
E.  Co.,  96  Ala.  477,  11  So.  480. 

As  to  necessity  for  affidavit  of  non- 
collusion  see  infra,  this  section. 

27.  For  form,  see  9  Standard  Proc. 
668. 

28.  See  the  following:  Ala. — Crass 
V.  Memphis,  etc.  Co.,  96  Ala.  447-453, 
11  So.  480;  Gibson  v.  Goldthwaite,  7 
Ala.  281.  Del. — Hastings  v.  Cropper,  3 
Del.  Ch,  165.  Ga.— Davis  v.  Davis,  96 
Ga.  136,  21  S.  E.  1002;  Tyus  v.  Eust, 
37  Ga.  574.  111. — Hoskins  v.  Mann,  143 
HI.  App.  49,  52;  Bryers  v.  Sansom- 
Thayer,  etc.  Co.,  Ill  111.  App.  575; 
Curtis  r.  Williams,  35  111.  App.  518. 
Ind. — See  Nofsinger  v.  Eeynolds,  52 
Ind.  218.  Ky.— Tobin  v.  Wilson,  3  J.  J. 
Marsh.  63;  Biggs  v.  Kouns,  7  Dana 
405  J    Starling   v.   Brown,    7   Bush   164. 


Md.— Home  Life  Ins.  Co.  v.  Caulk,  86 
Md.  385,  38  Atl.  901;  Ammendale  Nor- 
mal Institute  v.  Anderson,  71  Md.  128, 
17  Atl.  1030.  Mich.— Bliss  v.  French, 
117  Mich.  538,  76  N.  W.  73.  Miss. 
Blue  V.  Watson,  59  Miss.  619,  627; 
Snodgrass  v.  Butler,  54  Miss.  45,  49. 
^o- — Karabacek  v.  Eichards,  249  Mo. 
608,  155  S.  W.  777;  Swain  v.  Bartlett, 
82  Mo.  App.  642,  646.  N.  H.— Farley 
V.  Blood,  30  N.  H.  354.  N.  J.— Mt. 
Holly,  etc.  v.  Ferree,  17  N.  J.  Eq.  117, 
122.  N.  Y.— Crane  v.  McDonald,  118  N. 
Y.  648,  23  N.  E.  991;  Atkinson  v. 
Manks,  1  Cow.  691,  704;  Bedell  v.  Hoff- 
man, 2  Paige  199;  Shaw  v.  Coster,  8 
Paige  339.  Ore.— Northern  Pae.  Lumb. 
Co.  V.  Lang,  28  Ore.  246,  42  Pac.  799; 
Fahie  v.  Lindsay,  8  Ore.  474,  478.  Pa. 
Coates  V.  Roberts,  4  Eawle  100,  104. 
^>    I- — Providence    Bank   v.    Wilkinson, 

4  R.  I.  507.  Tenn.— Bank  of  White- 
house  V.  Baldridge,  183  S.  W.  158;  Dan- 
ial  V.  Fain,  5  Lea  258.  Vt. — Wing  v. 
Spaulding,  64  Vt.  83,  23  Atl.  615. 
W.  Va. — Oil  Co.  V.  Moore's  Devisees, 
56  W.  Va.  540,  49  S.  E.  449;  Hechmer 
V.  Gilligan,  28  W.  Va.  750;  Oil  Eun, 
etc.  Co.  V.  Gale,  6  W.  Va.  525,  545. 
Eng.— Bignold  v.  Audland,  11  Sim.  23, 
59   Eng.   Eeprint   781;    Gibbs   V.    Gibbs, 

5  Wkly.  Rep.  233,  243;  Larabrie  v. 
Brown,  1  DeG.  &  J.  204,  44  Eng.  Ee- 
print 702,  affirming  23  Beav.  607,  53 
Eng.  Eeprint  239;  Langston  v.  Boylston, 
2  Ves.  Jr.  101,  30  Eng.  Eeprint  543; 
Nelson  v.  Barter,  2  H.  &  M.  334,  71 
Eng.  Eeprint  493,  affirming  12  Wklv. 
Eep.  999;  Glover  v.  Eeynolds,  16  L.  T. 
Eep.  N.  S.  84;  Warington  v.  Wheat- 
stone,  1  Jac.  202,  37  Eng.  Reprint  826; 
Metcalf  V.  Hervey,  1  Ves.  Sr.  247,  27 
Eng.  Reprint   1011. 

[a]  The  purpose  of  such  affidavit  is 
to  prevent  the  misuse  of  the  practice. 
It  prevents  the  complainant  from  filing 
his  bill  collusively  with  one  of  the 
defendants  to  the  detriment  of  the 
others.  Hoskins  v.  Mann,  143  111.  App. 
49,  52;  Atkinson  v.  Manks,  1  Cow.   (N. 
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times  constituting  ground  for  demurrer.^^  But  where  the  bill  is 
verified  and  contains  proper  allegations  showing  that  there  is  no  col- 
lusion it  v/ill  be  sufficient,  even  though  there  be  no  affidavit  attached.^" 
And  an  objection  that  there  is  no  affidavit  of  non-collusion  is  waived 


Y.)  691,  704;  Bedell  v.  Hoffman,  2 
Paige  (N.  Y.)  199.  See  also  Gibson 
V.  Goldthwaite,  7  Ala.  281. 

[b]  The  omission  to  3o  so  can  be 
remedied  and  the  affidavit  supplied. 
Davis  V.  Davis,  96  Ga.  136,  21  S.  E. 
1002. 

[e]  Where  there  are  several  com- 
plainants all  must  join  in  the  affidavit 
or  the  reason  must  be  shown  for  not 
doing  so.  Oil  Co.  v.  Moore's  Devisees, 
56  W.  Va.  540,  49  S.  E.  449.  See 
also  Braine  v.  Hunt,  2  Dowl.  (Eng.) 
391.  But  in  Glover  v.  Reynolds,  16  L. 
T.  Eep.  (N.  S.)  84,  where  it  appeared 
that  there  was  not  sufficient  time  sub- 
sequently to  settling  the  bill,  for  all 
the  complainants  to  make  the  usual  af- 
fidavit, the  court  permitted  the  bill  to 
be  filed  upon  the  affidavit  of  some  of 
the   complainants. 

Where  partners  file  a  bill  of  inter- 
pleader it  is  sufficient  that  one  of  them 
only  swears  to  the  affidavit  that  there 
is  no  collusion,  if  they  are  partners 
in  fact  and  it  is  so  stated  in  the  bill. 
Bliss  V.  French,  117  Mich.  538,  76  N. 
W.   73. 

In  Connecticut,  it  is  not  necessary  to 
do  so.  Consociated,  etc.  Farms  r.  Sta- 
ples, 23  Conn.  544;  Nash  i:  Smith,  6 
Conn.  421;  Jerome  V.  Jerome,  5  Conn. 
352. 

The  affidavit  of  the  complainant's 
solicitor  that  there  is  no  collusion  has 
been  held  insufficient.  Wood  v.  Lyne, 
4  DeG.  &  Sm.  16,  64  Eng.  Reprint  714. 
Compare,  Larabrie  v.  Brown,  1  DeG. 
&  J.  204,  44  Eng.  Reprint  702;  Nelson 
V.  Barter,  10  L.  T.  Rep.   (N.  S.)   491. 

The  affidavit  should  contain  an  ex- 
press assertion  that  there  is  no  col- 
lusion or  some  statement  from  which 
that  conclusion  can  be  reasonablv 
drawn.  O'Connor  v.  Lock,  148  App. 
Div.  765,  133  N.  Y.  Supp.  320;  Bosko- 
WJtz  V.  Boskowitz,  124  App.  Div.  849 
109  N.  Y.  Supp.  49,0;  Helene  r.  Corn 
Exch.  Bank,  96  App.  Div.  392,  89  N.  Y. 
Supp.  310.  It  need  not  state  that  the 
bill  is  filed  at  complainant's  own  ex- 
pense or  without  the  knowledge  of 
either  party.  Coates  v.  Roberts,  4 
Eawie    (Pa.)    100,   109.     And  see  Met- 
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calf  V.  Hervey,  1  Ves.  Sr.  247,  27  Eng. 
Reprint   1011.' 

In  an  affidavit  of  non-collusion  by  a 
company,  the  officer  should  state  that 
to  the  best  of  his  knowledge  there  is 
no  collusion  between  the  company  and 
any  of  the  defendants.  Bignold  v. 
Aiidland,  11  Sim.  23,  59  Eng.  Reprint 
781. 

Necessity  for  affidavit  to  "bill  in  na- 
ture of  bill  of  interpleader  see  infra, 
XIII,  D. 

29.  Ala. — Crass  i:  Memphis,  etc.  R. 
Co.,  96  Ala.  447,  453,  11  So.  480;  Gib- 
son r.  Goldthwaite,  7  Ala.  281.  Ga. 
Davis  V.  Davis,  96  Ga.  136,  21  S.  E. 
1002,  special  demurrer.  Ind. — See  Nof- 
singer  r.  Reynolds,  52  Ind.  218.  Ky. 
Briggs  V.  Kouns,  7  Dana  405.  Md. 
Home  Ins.  Co.  v.  Caulk,  86  Md.  385,  38 
Atl.  901 ;  Ammendale  Inst.  v.  Anderson, 
71  Md.  128,  17  Atl.  1030.  Mass.— Cobb 
r.  Rice,  130  Mass.  231.  Mich.— Bliss 
/•.  French,  117  Mich.  538,  76  N.  W.  73. 
Miss. — Blue  V.  Watson,  59  Miss.  619, 
627;  Snodgrass  V.  Butler,  54  Miss.  45. 
N.  H.— Farlev  r.  Blood,  30  N.  H.  354. 
N.  J.— Mt.  Hollv,  etc.  Lumb.  Co.  v. 
Ferree,  17  N.  J.  Eq.  117.  W.  Va.— Oil 
Co.  v.  Moore's  Devisees,  56  W.  Va. 
540,   49    S.    E.    449. 

30.  HI. — Byers  r.  Sansom-Thaver, 
etc.  Co.,  Ill  111.  App.  575.  Ore. — North- 
ern Pac.  Lumb.  Co.  r.  Lang,  28  Ore. 
246,  42  Pac.  799.  Tenn.— See  Bank  of 
Whitehouse  r.  Baldridge,  183  S.  W.  158. 
Tex.— Rochelle  v.  Pacific  Exp.  Co.,  56 
Tex.  Civ.  App.  142,  148,  120  S.  W.  543. 
In  this  case  it  does  not  appear  whether 
or  not  an  affidavit  was  attached. 

[a]  "Under  the  old  equity  practice, 
it  was  usual  to  annex  to  tlie  bill  an 
affidavit  of  the  plaintiff  showing  that 
there  was  no  collusion  between  him 
and  any  of  the  defendants:  Beach  on 
Modern  Equity — Practice,  §145;  but  it 
is  perhaps  sufficient  under  our  prac- 
tice that  the  fact  appear  by  appropri- 
ate allegations  in  the  complaint;  Je- 
rome r.  Jerome,  5  Conn.  352,  and  Nash 
t:  Smith,  6  Conn.  421."  North  Pacific 
Lumb.  Co.  V.  Lang,  28  Ore.  246,  252, 
42  Pac.   799. 

As  to  necessity  for  averment  in  bill 
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by  going  to  a  hearing  on  the  merits.^^  Such  affidavit  cannot  be  re- 
butted before  hearing.^^ 

4.  Amendment.33  —  g^j^^g  equity  regards  substance  rather  than 
form,  any  formal  defects  in  the  bill  may  usually  be  amended.^** 

C.  Dependants'  Pleadings.  —  1.  Demurrer-^*^  —  A  bill  which 
shows  from  the  facts  alleged  that  it  is  not  a  proper  case  for  inter- 
pleader is  demurrable.^''     Thus  where  the  bill  shows  clear  liability  to 


that   there   is   no   collusion    see    supra, 
VII,  B,  1. 

31.  Gibson  v.  Goldthwaite,  7  Ala. 
281;  Cobb  v.  Eiee,  130  Mass.  231.  See 
also  Merchants  Nat.  Bank  v.  Eichards, 
6  Mo.  App.  4.54,  affirmed,  74  Mo.  77; 
Farley  v.  Blood,  30  N.  H.  354.  But 
see  Mt.  Holly  Lumb.,  etc.  Co.  v.  Fer- 
ree,  17  K  J.  Eq.  117,  holding  that  the 
absence  of  the  affidavit  of  non-collusion 
may  also  be  taken  advantage  of  at  the 
hearing. 

32.  ni.— Curtis  V.  Williams,  35  111. 
App.  518,  523.  Ore. — Fahie  v.  Lindsay, 
8  Ore.  474.  Eng.— Toulmin  v.  Eeid,  14 
Beav.  499,  51  Eng.  Eeprint  377;  Lang- 
ston  V.  Boylston,  2  Ves.  Jr.  101,  30  Eng. 
Eeprint  543. 

33.  See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action ; "   "  Parties. ' ' 

34.  See  the  following:  XJ.  S.— Blair 
r.  Chicago,  201  U.  S.  400,  26  Sup.  Ct. 
427,  50  L.  ed.  801;  Knickerbocker 
Trust  Co.  V.  Kalamazoo,  182  Fed.  805. 
Ala.— Kyle  v.  Mary  Lee  Coal  Co.,  112 
Ala.  606,  20  So.  851;  Crass  v.  Memphis, 
etc.  E.  E.  Co.,  96  Ala.  447,  11  So.  480; 
Conley  v.  Alabama  Gold  Ins.  Co.,  67 
Ala.  472.  Cal.— Orient  Ins.  Co.  V.  Eeed, 
81  Cal.  145,  22  Pac.  484.  Del.— Hast- 
ings V.  Cropper,  3  Del.  Ch.  165.  D.  C. 
Kellogg  V.  Insurance  Co.,  25  App.  Cas. 
36.  Mo.— Smith  v.  Grand  Lodge,  124 
Mo.  App.  181,  208,  101  S.  W.  662. 
N.  J.— Briant  v.  Eeed,  14  N.  J.  Eq. 
271-277.  N.  Y.— Mason  v.  Eice,  85  App. 
Div.  315,  82  N.  Y.  Supp.  541;  Cromwell 
r.  American,  etc.  Co.,  57  Hun  149,  11 
N.  Y.  Supp.  144;  Bassett  r.  Leslie,  10 
N.  Y.  Supp.  483.  Tex.— Williams  v. 
Wright,  20  Tex.  499.  Wis.— Swanby  v. 
Northern  State  Bank,  150  Wis.  572, 
137  N.  W.  163. 

[a]  ^  New  parties  may  be  brought  in 
after  interlocutory  decree,  upon  amend- 
ing all  the  process  and  pleadings  and 
serving  notice  on  other  defendants. 
Edison  Elec,  etc.  Co.  v.  Frick  Co.,  146 
App.  Div.  605,  131  N.  Y.  Supp.  125. 
But    a   bill   cannot   be    amended    so    as 


to  bring  in  a  claimant  unknown  at 
the  time  of  filing  the  bill.  Michigan 
Plaster  Co.  v.  White,  44  Mich.  25,  5 
N.  W.  1086. 

35.  See  generally  the  title  "Demur- 
rer. ' ' 

As  method  of  reaching  objection  to 
bill  for  failure  to  contain  particular 
averments  see  supra,  VII,  B,  1. 

36.  See  the  following:  Ala. — Crass 
V.  Memphis,  etc.  Co.,  96  Ala.  447,  11 
So.  480.  Cal. — Los  Angeles  v.  Amidor, 
140  Cal.  400,  73  Pac.  1049;  Lackman 
V.  Klauenberg,  3  Cal.  App.  183,  84 
Pac.  776.  Conn. — National  Sav.  Bank 
V.  Cable,  73  Conn.  568,  48  Atl.  428. 
Ga. — National  Bank  of  Augusta  v.  Au- 
gusta Cotton  Co.,  99  Ga.  286,  25  S.  E. 
086.  111. — Hellman  v.  Schneider,  75 
111.  422.  Md.— Home  Ins.  Co.  v.  Caulk, 
86  Md.  385,  38  Atl.  901.  Mass.— Athol 
Savings  Bank  v.  Bennett,  203  Mass. 
480,  89  N.  E.  632.  Mich.— Grant  Auto. 
Co.  V.  Cotter,  161  Mich.  521,  126  N.  W. 
839.  Miss. — Browning  v.  Watkins,  10 
Smed.  &  M.  482.  Mo.— Cheever  v.  Hodg- 
son, 9  Mo.  App.  655.  N.  H. — Supreme 
Commandery  v.  Donaghey,  74  N.  H. 
466,  69  Atl.  263.  N.  M.— Bowman  Bank 
&  Trust  Co.  V.  First  Nat.  Bank,  18 
N.  M.  589,  139  Pac.  148.  N.  Y.— United 
States  Trust  Co.  v.  Wiley,  41  Barb. 
477;  Baker  v.  Brown,  64  Hun  627,  19 
N.  Y.  Supp.  258;  Cromwell  v.  American 
L.  &  T.  Co.,  57  Hun  149,  11  N.  Y. 
Supp.  144.  N.  C. — Supreme  Lodge 
Knights  of  Honor  v.  Selbv,  153  N.  C. 
203,  69  S.  E.  51 ;  Barker  \:.  Swain,  57 
N.  C.  220.  R.  L— Provident  Bank  v. 
Wilkinson,  4  B.  I.  507.  Tenn. — Carroll 
V.  Parkes,  1  Baxt.  269;  State  Ins.  Co. 
V.  Gennett,  2  Tenn.  Ch.  82.  Tex. 
Nixon  r.  Malone  (Tex.  Civ.  App.),  95 
S.  W.  577.  Vt.— Lincoln  r.  Eutland, 
etc.,  24  Vt.  639.  Wash.— Carstens  v. 
Gustin,  19  Wash.  403,  53  Pac.  550.  Eng. 
Bignold  r.  Audland,  11  Sim.  23,  59  Eng. 
Eeprint  781  (bill  held  to  be  multifari- 
ous) ;  Metcalf  v.  Hervey,  1  Ves.  Sr. 
247,  27  Eng.  Eeprint  1011. 

[a]     If  the  facts  alleged  in  the  bill 
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one  of  the  claimants  to  the  exclusion  of  the  others,  it  is  demurrable, 
as  is  it  where  there  appears  to  be  another  adequate  and  complete 
remedy''  The  demurrer  to  the  bill  of  interpleader  should  be  filed 
before  the  order  to  interplead  is  made.^^  If  the  defendants  come  in, 
and  without  objection  make  up  their  pleadings  and  litigate  their 
claims  the  case  will  be  treated  as  a  proper  one  for  interpleader, 
whether  it  may  be  technically  so  or  not.*''  Whene  defendant  demurs 
to  the  bill  he  waives  the  objection  that  the  interpleader  was  interposed 
too  late.*^ 

The  usual  rule  obtains  that  for  the  purposes  of  the  demurrer  the 


do  not  entitle  the  complainant  to  have 
the  defendant  or  some  of  them  inter- 
plead, the  bill  is  demurrable.  Athol 
Savings  Bank  v.  Bennett,  203  Mass. 
480,  89  N.  E.  632. 

[b]  A  defect  of  overstatement  in  a 
bill  of  interpleader  should  be  availed 
of  by  demurrer;  it  is  waived  by  an- 
swers of  the  party  defendant.  Su- 
preme Lodge  V.  Selby,  153  N.  C.  203, 
69  S.  E.  51. 

37.  U.  S.— Pusey,  etc.  Co.  v.  Miller, 
61  Fed.  401.  Ala.'— Crass  v.  Memphis, 
etc.  E.  E.  Co.,  96  Ala.  447,  452,  11  So. 
480.  Ky. — Starling  v.  Brown,  7  Bush 
164.  Mass. — Supreme  Commandery,  etc. 
Order  of  Golden  Cross  r.  Merrick,  163 
Mass.  374,  40  N.  E.  183;  Sprague  V. 
West,  127  Mass.  471.  Mich.— School  r. 
Weston,  31  Mich.  85,  98.  Mo.— United 
Eys.  Co.  r.  O'Connor,  153  Mo.  App. 
128,  l43,  132  S.  W.  262;  Smith  v.  Grand 
Lodge,  124  Mo.  App.  181,  200,  101 
S.  W.  662;  Sovereign  Camp  Woodmen 
V.  Wood,  100  Mo.  App.  655,  75  S.  AV. 
377;  Funk  v.  Avery,  84  Mo.  App.  490; 
Sullivan  v.  Knights,  73  Mo.  App.  43. 
N.  H.— Parker  r.  Barker,  42  N.  H. 
78,  93.  N.  J.— Briant  v.  Eeed,  14  N.  J. 
Eq.  271,  276;  Blair  v.  Porter,  13  N.  J. 
Eq.  267.  N.  Y.— Bassett  v.  Leslie,  123 
N.  Y.  396,  25  N.  E.  386;  Shaw  r.  Cos- 
ter, 8  Paige  339,  348;  Kernochan  v. 
Whitney,  125  App.  Div.  371,  109  N.  Y. 
Supp.  721;  Mosier  v.  Kurchhoff,  51 
Misc.  432,  101  N.  Y.  Supp.  643.  Pa. 
Philadelphia  Savings,  etc.  Soc.  f. 
Clark,  11  W.  N.  C.  118. 

[a]  If  only  one  of  the  defendants 
is  in  a  position  to  enforce  his  demand, 
the  bill  will  be  dismissed  on  demurrer. 
Supreme  Commandery,  etc.  Golden 
Cross  V.  Donaghev,  74  N.  H.  466,  69 
Atl.  263.     See  "supra,  TIT,  C;  YTT,  B,  1. 

[b]  Either  or  Both  Defendants  May- 
Demur. — Ala. — Crass  v.  Memphis,  etc. 
Ey.  Co.,  96   Ala.  447,  452,  11  So.  480. 

Vol.  xrv 


N.  H.— Parker  v.  Barker,  42  N.  H.  78, 
93.  N.  J.— Bryant  v.  Reed,  14  N.  J. 
Eq.  276,  and  generally  the  cases  above 
cited. 

[cj  In  United  Evs.  Co.  v.  O'Connor, 
153  Mo.  App.  128,  143,  132  S.  W.  262, 
Mr.  Justice  Norton  said:  "It  is  univer- 
sally true  that  where  the  averments  of 
the  bill  show  one  of  the  defendants 
entitled  to  the  exclusion  of  the  others 
a  demurrer  should  be  sustained  .  .  . 
If  the  plaintiff  states  a  case  in  his 
bill  which  shows  that  one  of  the  de- 
fendants is  entitled  to  the  debt  or  duty, 
both  defendants  may  demur.  The  one 
upon  the  ground  that  the  plaintiff  has 
a  perfect  defense  at  law  against  his 
claim,  and  the  other  on  the  ground  that 
the  plaintiff  has  neither  a  legal  nor  an 
equitable  defense  to  his  claim,  and  has 
therefore  no  right  to  call  him  to  inter- 
plead with  a  third  person  who  claims 
without  right." 

38.  Ala. — Crass  i'.  Memphis,  etc.  Co., 
96  Ala.  447,  11  So.  480.  111.— Hellman 
r.  Schneider,  75  111.  422.  Wis.— Mc- 
Donald, r.  Allen,  37  Wis.  108.  See 
stipra,  III,  L. 

39.  Stewart  v.  Sample,  168  Ala.  270, 
53  So.  182. 

40.  Victor  Camp  W.  of  W.  v.  Eut- 
ledge,  133  Cal.  640,  65  Pac.  1105;  Su- 
preme Commander}^  United  Order  of 
Golden  Cross  v.  Donaghey,  74  N.  H. 
466,  69  Atl.   263. 

fa]  Objections  to  the  bill  should  be 
made  bv  demurrer  and  not  by  answer. 
Quinn  r.  Patton,  37  N.  C.  48.  Compare, 
Partlow  v.  Moore,  184  111.  119,  56  N.  E. 
317,  holding  that  a  defendant  can  an- 
swer and  rely  on  the  lack  of  proof  and 
is  not  required  to  challenge  the  bill 
by   demurrer. 

41.  Sears  V.  C.  C.  Emerson  &  Co., 
182  111.  App.  522. 

As  to  time  for  filing  bill  see  supra, 
IV. 
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allegations  of  the  bill  must  be  taken  as  true.^^ 

2.  Motions.*^  —  A  motion  to  dismiss  the  bill  is  a  proper  remedy  in 
some  jurisdictions  where  the  bill  shows  that  it  is  not  a  proper  ease 
for  interpleader,  and  the  same  cannot  be  amended  so  as  to  state  a 
proper  case  therefor.^* 

A  motion  to  make  more  definite  and  certain  is  the  proper  remedy  where 
the  bill  or  complaint  is  not  as  full  and  clear  as  desired.*^ 

3.  Answer.*^  —  The  defendants  should  always  be  permitted  to  tile 
answers  before  the  order  or  decree  compelling  them  to  interplead.*'' 
If  by  their  answers  the  defendants  admit  the  allegations  of  the  bill, 
the  court  will  proceed  to  a  decree  compelling  them  to  interplead  with- 
out further  evidence.*® 

A  defendant  by  his  answer  may  deny  the  allegations  of  the  bill  or 
set  up  new  matter  in  bar  thereof.*''     He  cannot  asks  for  specific  relief 


42.  Grant  Bros.  Auto.  Co.  v.  Cotter, 
161  Mich.  521,  126  N.  W.  839;  United 
Eys.  Co.  r.  O'Connor,  153  Mo.  App. 
128,  132   S.  W.  262. 

43.  See  generally  the  title  "Mo- 
tion." 

44.  Ala. — Kyle  v.  Mary  Lee  Coal, 
etc.  Co.,  112  Ala.  606,  20  So.  851. 
N.  J. — Yarrian  v.  Berrien,  42  N.  J.  Eq. 
1,  10  Atl.  875.  N.  C— Quinn  v.  Pat- 
ton,  37  N.  C.  48. 

45.  Van  Zandt  t.  Van  Zandt,  17  N. 
Y.  Civ.  Proc.  448,  where  complaint  was 
indefinite  and  uncertain  as  to  the 
amount  claimed  by  one  of  claimants. 
Baltimore,  etc.  E.  Co.  v.  Arthur,  10 
Abb.  N.  C.  (N.  Y.)  147,  rather  than 
demurrer. 

46.  See  generally  the  title  "An- 
swers. ' ' 

Interpleader  by,  see  supra;  VII,  A. 

47.  Crass  v.  Memphis,  etc.  R.  E.  Co., 
96  Ala.  447,  454,  11  So.  480. 

48.  Morrill  v.  Manhattan  Life  Ins. 
Co.,  183  111.  260,  55  N.  E.  656;  Strobil 
r.  Union,  etc.  Ins.  Co.,  129  111.  App. 
343;  Crane  v.  McDonald,  118  IST.  Y. 
648,  23  N.  E.  991;  Balchen  V.  Craw- 
ford,  1  Sandf.   Ch.   380. 

[a]  Upon  answer  of  the  defendants 
that  each  claim  the  fund  in  the  hands 
of  the  complainant  no  further  evidence 
is  necessarv  for  a  decree  to  interplead. 
Balchen  v."  Crawford,  1  Sandf.  Ch.  (N. 
Y.)  380,  cited  in  Crane  v.  McDonald, 
118  N.  Y.  648,  23  N.  E.  991. 

49.  Ala. — Crass  v.  Memphis,  etc.  E. 
E.  Co.,  96  Ala.  447,  11  So.  480.  111. 
Sachsel  r.  Farrar,  35  111.  App.  277. 
Ind.— Ketcham  v.  Brazil,  etc.  Co.,  88 
Ind.  515.  N.  H. — Supreriie  Commandery 
United  Order  of  Golden  Cross  v.  Dona- 


ghey,  74  N.  H.  466,  69  Atl.  263.  N.  J. 
Williams  v.  Matthews,  47  N.  J.  Eq. 
196,  20  Atl.  261;  Wakeman  v.  Kings- 
land,  46  N.  J.  Eq.  113,  18  Atl.  680; 
Hall  V.  Baldwin,  45  N.  J.  Eq.  858,  18 
Atl.  976.  N.  ¥.— Eichards  v.  Salter, 
6  Johns.  Ch.  445;  Shaw  v.  Coster,  8 
Paige  339.  N.  C— Quinn  v.  Patton,  37 
N.   C.   48. 

[a]  But  the  defendants  (1)  cannot 
controvert  the  amount  of  the  fund  in 
the  hands  of  the  complainant  for  the 
purpose  of  having  it  adjudicated  upon. 
Ga. — Adams  v.  Dixon,  19  Ga.  513.  Md. 
Wilmer  v.  Phila.,  etc.  Co.,  214  Md.  599, 
93  Atl.  157.  N.  M.— See  Bowman  Bank, 
etc.  Co.  V.  First  Nat.  Bank,  IS  N.  M. 
589,  139  Pac.  148.  N.  Y.— Atkinson 
r.  Manks,  1  Cow.  691.  (2)  It  may,  un- 
questionably, be  denied  by  the  answer, 
for  the  purpose  of  showing  fraud  or 
collusion,  on  the  part  of  the  complain- 
ant, but  for  ho  other  purpose.  Atkin- 
son r.  Manks,  1  Cow.  (N.  Y..)  691.  (3) 
Nor  can  defendants  "defeat  the  suit 
for  interpleader  by  merely  alleging  in 
their  answers  that  the  debt  or  fund  is 
greater  than  the  amount  alleged  by 
the  complaint  or  bill.  In  order  to  de- 
feat the  suit  for  interpleader  on  that 
ground,  they  must  allege  and  prove 
that  the  fund  in  the  plaintiffs'  hands 
is  greater  than  he  admits.  By  such  a 
showing,  it  is  made  to  appear  that  he 
is  not  a  disinterested  stakeholder,  and 
hence  is  not  entitled  to  maintain  the 
suit.  Eadford  r.  First  Nat.  Bank,  71 
Ore.  84,   142  Pac.  362. 

[b]  Wliere  there  is  a  failure  (1)  to 
answer  material  facts,  the  same  are  to 
be     taken     as     confessed.        Farlev     v. 
Blood,  30  N.  H.   354.     See  also  Wood- 
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against  the  complainant,  however.^"  The  time  within  which  the  an- 
swers of  the  defendants  must  be  filed  depends  upon  the  local  practice.^^ 

4,  Cross-Eill.^^  —  As  a  general  rule  a  defendant  in  an  interpleader 
suit  can  have  no  relief  by  cross-bill  ;^^  but  where  it  is  necessary  to 
bring  the  equities  of  all  parties  before  the  court,  a  cross-bill  may  be 
filed,  if  confined  to  the  subject-matter  of  the  bill  of  interpleader.^* 

D.     Replication.^^  —  When  the  defendants  admit  that  the  bill  is 


men,  etc.  v.  Broadwell,  114  Mo.  App. 
471,  89  S.  W.  891;  Sovereign  Camp 
Woodmen  of  the  World  v.  Wood,  100 
Mo.  App.  655,  75  S.  W.  377.  (2)  Where 
the  answer  of  one  defendant  admits 
the  allegations,  it  does  not  dispense 
■with  the  necessity  of  proof  as  to  the 
others.  Gross  v.  Strzyzowski,  124  111. 
App.  300. 

[e]  Immaterial  matter  may  be 
stricken  from  an  answer.  Ketcham  V. 
Brazil,  etc.   Coal  Co.,  88  Ind.  515. 

50.  Williams  v.  Matthews,  47  N.  J. 
Eq.  196,  20  Atl.  261;  Wakeman  v. 
Kingsland,  46  N.  J.  Eq.  113,  18  Atl. 
680. 

[a]  In  Williams  v.  Matthews,  47  N. 
J.  Eq.  196,  20  Atl.  261,  the  court  said: 
"I  am  of  opinion  that  the  defendants 
are  entitled  to  aver  and  prove  any 
facts  which  show  that  the  complainant' 
is  not  entitled  to  maintain  his  action 
as  a  strict  interpleader,  and  will  ad- 
vise an  order  denying  so  much  of  the 
motion  as  proceeds  against  those  parts 
of  the  answer  respectively  taking  issue 
with  the  averment  of  the  bill  as  to 
the  amount  due,  and  alleging  defects 
in  the  bill  for  insufficient  statements 
of  the  amount.  As  to  so  much  of  the 
answers  as  look  for  specific  relief, 
none  can  be  given,  and  the  motion  to 
that  extent  should  be  granted.  Wake- 
land  V.  Kingsland,  1  Dick.  Ch.  Kep. 
103." 

51.  The  fact  that  one  of  the  defend- 
ants did  not  file  an  answer  until  after 
the  call  of  the  docket  at  the  appear- 
ance term,  and  the  making  of  an  entry 
of  default  as  to  him,  did  not  put  him 
in  default  as  to  his  co-defendant  with 
whom  he  was  ordered  to  interplead,  no 
limit  of  time  having  been  fixed  in  the 
order  within  which  he  should  file  his 
pleadings.  Smith  v.  Horton  (Ga.),  87 
S.  E.  655,  holding  it  not  error  to  re- 
fuse to  strike  the  pleading  of  such  de- 
fendant, at  the  instance  of  the  latter, 
on  the  ground  that  it  was  filed  after 
the  call  of  the  appearance  docket,  such 
plea  not  controverting  the  right  to  the 
order  of  interpleader,  but  only  setting 
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up  the  grounds  of  contest  of  such  de- 
fendant as  against  his  co-defendant 
and  a  defense  against  the  claim  of 
such  co-defendant. 

52.  See  generally  the  title  "Cross- 
BUl." 

53.  Fla.— Sammis  v.  L'Engle,  19 
Fla.  800.  Md.— Wilmer  v.  Phila.,  etc. 
Co.,  124  Md.  599,  611,  93  Atl.  157. 
N.  J,— Wakeman  v.  Kingsland,  46  N.  J. 
Eq.  113,  18  Atl.  680,  against  the  com- 
plainant. 

See  also  ]\Ioore  Printing  Typewriter 
Co.  V.  National  Sav.  &  Trust  Co.,  218 
U.  S.  422,  429,  31  Sup.  Ct.  64,  54  L.  ed. 
1093;  Los  Angeles  v.  Amidor,  140  Cal. 
400,  73  Pac.   1049. 

[a]  The  reason  for  this  rule  is  mani- 
fest. The  litigation  between  the  plain- 
tiflP  and  defendant  must  be  confined  to 
the  thing  or  debt  in  the  hands  of  the 
plaintiff,  and  the  defendant  cannot  in- 
ject into  the  litigation  a  different  sub- 
ject-matter. Wilmer  v.  Phila.,  etc.  Co., 
124  Md.  599,  611,  93  Atl.  157. 

[b]  The  only  relief  which  can  be 
given  to  a  defendant  in  such  a  suit,  as 
against  the  complainant,  is  a  dismissal 
of  the  complainant's  bill,  and  that  he 
may  alwa^'s  obtain  on  answer  alone 
and  without  a  cross-bill.  Wakeman  v. 
Kingsland,  46  X.  J.  Eq.  113,  18  Atl. 
680.  Compare  infra,  the  cases  cited  in 
the  next  note. 

[c]  No  cross-bill  is  necessary  to  en- 
title a  defendant  to  relief  against  de- 
fendants in  default.  McNamara  v. 
Provident  Sav.  Life  Assur.  Soc,  114 
Fed.   910,  52  C.  C.  A.  530. 

Interpleader  by  cross-bill  see  supra, 
VII,  A. 

54.  Owen  v.  Apel,  68  HI.  391.  See 
also  Interlocking  Stone  Co.  v.  Scribner, 
19  Cal.  App.  344,  126  Pac.  178;  McCol- 
lom  v.  Minn.,  etc.  E.  E.  Co.,  152  Wis. 
435,  139  N.  W.   1129. 

[a]  But  a  defendant  cannot  file  a 
cross-bill  setting  up  a  claim  in  another 
matter.  Kauffman  v.  Phillips,  154  Iowa 
542,   134  N.  W.  575. 

55.  See  generally  the  title  "Repli- 
cation and  Reply. ' ' 
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a  proper  one  for  interpleader,  and  the  complainant's  right  to  file  the 
same,  a  decree  that  the  defendants  be  compelled  to  interplead,  and 
that  the  complainant  be  dismissed  with  costs,  may  be  had  without  the 
taking  of  testimony  upon  the  filing  of  a  replication  by  the  eora- 
plamant  and  setting  the  cause  for  hearing.5*5  If,  however,  any  of  the 
defendants  contest  and  deny  the  allegations  set  forth  in 'the  bill,  or 
set  up  distinct  and  independent  facts  in  bar,  the  complainant  must 
reply  and  close  the  proofs  in  the  usual  manner  before  hearing." 

VIII.     HEARING  AND  DETERMINATION.ss  — A.    In  General. 
Where  a  bill  of  interpleader  is  filed,  the  practice  is  first^^*  to  determine 


56.  City  Bank  v.  Bangs,  2  Paige 
(N.  Y.)  570;  Leonard  v.  Jamison,  2 
Edw.  (N.  Y.)  136. 

[a]  In  Com.  Trust  Co.  v.  Du  Mon- 
timer  (Mo.  App.),  183  S.  W.  1137,  it 
was  urged  that  plaintiff  in  error  did 
not,  by  any  pleading,  put  in  issue  the 
material  allegations  of  fact  made  by 
defendant  in  error  in  respect  to  his 
claim  to  the  fund.  The  court  said: 
"Disposing  of  that  we  may  say  that 
we  do  not  think  it  tenable.  It  is  true 
that  no  replies  or  answers  were  filed, 
but  by  the  pleadings  which  each  party 
claiming  the  fund  put  in,  the  issue  was 
very  squarely  presented  to  the  court 
as  to  the  ownership  as  between  these 
parties  of  this  fund,  and  that  was 
sufficient,  especially  when,  as  in  this 
case,  without  any  objection  or  sugges- 
tion to  the  contrary,  the  case  was  tried 
as  if  their  several  claims  were  in 
issue." 

Setting  cause  down  for  hearing  see 

11  Standard  Prog.  7,  et  seq. 

57.  Ala. — Crass  v.  Memphis,  etc.  Ey. 
Co.,  96  Ala.  447,  11  So.  480.  Minn. 
Cullen  V.  Dawson,  24  Minn.  66,  72. 
Mo. — Eoselle  v.  Farmers  Bank,  119  Mo. 
84,  24  S.  W.  744;  Glasner  v.  Weisbercr, 
43  Mo.  App.  214.  N.  J.— Hall  v.  Bald- 
win, 45  N.  J.  Eq.  858,  18  Atl.  976. 
N-  Y. — City  Bank  v.  Bangs,  2  Paige 
570;  Mason  v.  Rice,  85  App.  Div.  315, 
82  N.  Y.  Supp.  541.  Eng.— Bolton  v. 
Williams,  4  Bro.  C.  C.  297,  29  Eng.  Re- 
print 901;  Brymer  v.  Buchanan,  1  Cox 
426,  29  Eng.  Reprint  1232. 

[a]_  If  it  appears  that  the  bill  will 
not  lie,  further  proceedings  are  un- 
necessary. Cullen  r.  Dawson,  24  Minn. 
66,  71;  Insurance  Co.  v.  Insurance  Co., 
46  N.  J.  Eq.  113,  18  Atl.  680. 

[b]  Where  none  of  the  parties  reply 
to  an  answer  of  a  defendant  the  same 
must  be  taken  as  true.      Bristol    Sav. 


Bank  v.  Holley,  77  Conn.  225,  58  Atl. 
691. 

[c]  Objection  that  the  proceedings, 
after  the  defendants  interplead,  were 
irregular  because  no  replications  were 
filed,  was  waived  by  going  to  a  hearing 
on  the  merits.  Cobb  v.  Rice,  130  Mass. 
231. 

58.  See  generally  the  titles  * 'De- 
crees;"  "Hearing." 

59.  Duke  &  Co.  v.  Duke,  93  Mo.  App. 
244;  Maxwell  v.  Frazier,  52  Ore.  183, 
96  Pac.  548. 

[a J  The  court  has  nothing  to  do 
with  the  rights  of  the  respective  claim- 
ants in  its  determination  of  the  rights 
of  one  seeking  to  have  them  interplead. 
Gee  V.  Leaver,  172  Mo.  App.  191,  196, 
157  S.  W.  842. 

[b]  While  it  is  not  the  province  of 
the  court  on  the  preliminary  inquiry  as 
to  the  granting  of  an  issue  to  pass 
on  the  merits  of  the  case,  it  is  not  the 
duty  of  the  court  to  award  such  issue 
where  it  appears  that  the  claim  is  col- 
orable or  fraudulent  in  law.  Cross  V. 
Wyoming  Val.  Beef  Co.,  57  Pa.  Super. 
351,  citing  Book  v.  Sharpe,  189  Pa.  44, 
41  Atl.  998. 

[cj  Where  an  equitable  petition 
for  injunction  and  interpleader  is 
filed,  it  is  irregular,  as  a  matter  of 
practice,  to  grant  an  order  before  the 
interlocutory  hearing  requiring  the 
parties  to  interplead;  but  a  temporary 
restraining  order  should  be  granted,  if 
under  the  allegations  of  the  petition 
that  is  proper,  and  the  order  for  inter- 
pleader should  only  be  granted  at  the 
interlocutory  hearing  where  a  proper 
case  is  made.  Schwarz  v.  Monsees.  142 
Ga.  734,  83  S.  E.  670,  holding  'that 
under  the  facts  contained  in  the  record, 
the  fact  that  the  trial  judge  granted 
the  order  of  interpleader  upon  reading 
the  petition  and  before  the  hearing 
would  not  require  a  reversal. 
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whether  such  bill  will  lie.  If  it  will  not,  it  is  useless  to  go  further,'^" 
and  the  bill  appearing  to  be  without  equity,  and  not  amendable  so 
as  to  give  it  equity,  it  will  be  dismissed.''^  If  it  be  determined  that 
the  bill  will  lie,  however,  then  upon  bringing  the  property  in  dispute 
into  court,  the  complainant    is    usually    discharged^^    from    further 


60.  Maxwell  v.  Frazier,  52  Ore.  183, 
96   Pac.  548,   18  L.   E.   A.    (N.   S.)    102. 

61.  See  the  following  eases:  Ala. 
Kyle  V.  Mary  Lee  Coal,  etc.  Co.,  112 
Ala.  606,  613,  20  So.  851;  Crass  v. 
Memphis  &  Charleston  E.  E.  Co.,  96 
Ala.  447,  452,  11  So.  480.  Cal.— Los 
Angeles  v.  Amidor,  140  Cal.  400,  73 
Pac.  1049.  Conn. — Union  Trust  Co.  v. 
Stamford  Trust  Co.,  72  Conn.  86,  43 
Atl.  555.  Ga. — Steed  v.  Savage,  115 
Ga.  97,  41  S.  E.  272.  111.— Hoskins  v. 
Mann,  143  111.  App.  49;  Byers  v.  San- 
som-Thayer,  etc.  Co.,  Ill  111.  App.  575; 
Mitchell  V.  N.  W.  M.,  etc.  Co.,  26  111. 
App.  295.  Ky. — Hahn  i\  Supreme  Lodge, 
136  Kv.  823,  125  S.  W.  259.  N.  C. 
Quinn  v.  Patton,  37  N.  C.  48.  N.  Y. 
Mohawk,  etc.  E.  E.  Co.  v.  Clute,  4 
Paige  Ch.  384,  392.  Vt.— Holmes  v. 
Clark,  46  Vt.  22.  Wis.— Bird  V.  Fake, 
2  Pinn  69. 

See  generally  the  title  "Dismissal, 
Discontinuance  and  Nonsuit," 

[a]  If  complainant  (1)  is  neither 
in  possession  nor  control  of  the  prop- 
erty, the  bill  will  be  dismissed.  Steed 
V.  Savage,  115  Ga.  97,  41  S.  E.  272; 
Hoskins  v.  Mann,  143  111.  App.  49.  (2) 
So  too,  the  bill  will  be  dismissed  where 
the  complainant  is  under  personal  ob- 
ligations to  one  of  the  claimants  (Byers 
V.  Sansom-Thayer  Co.,  Ill  111.  App. 
575),  or  (3)  where  legal  liability  has 
been  incurred.  Mitchell  V.  N.  W,  M., 
etc.  Co.,  26  111.  App.  295. 

[b]  Where  the  complainant  has  re- 
ceived an  indemnity  from  either  of  the 
defendants  (Marvin  v.  Ellwood,  11 
Paige  [N.  Y.]  365,  372),  or  where  the 
doubt  or  danger  to  the  complainant 
has  been  removed,  the  bill  will  be  dis- 
missed. Kerr  r.  Union  Bank,  18  Md. 
396.  A  bill  is  never  dismissed  for  the 
want  of  parties,  however,  but  is  con- 
tinued to  have  them  brought  in.  Nash 
V.  Smith,  6  Conn.  421;  Blake  v.  Gar- 
wood, 42  N.  J.  Eq.  276,  10  Atl.  874. 

[cj  The  bill  will  be  dismissed  as  to 
any  defendant  against  whom  the  com- 
plainnant  fails  to  establish  a  case. 
Wakeman  v.  Kingsland,  46  N.  J.  Eq. 
113,  18   Atl.  680. 

[d]     Though  the  bill  is  dismissed  be- 
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cause  the  complainant  could  not  main- 
tain it,  it  is  not  to  be  considered  as  an 
adjudication  of  the  defendant's  claim 
so  as  to  bar  subsequent  action.  Smith 
r.  Mosier,  169  Fed.  430;  Elgie,  etc.  Co. 
v.  Edgar,   8   Ont.   W.  E.   307. 

Bill  retained  on  other  grounds  see 
infra,  VIII,  C. 

62.  HI. — National  Union  v.  Keefe, 
172  111.  App.  101.  N.  H.— Barrett  v. 
Cady,  96  Atl.  325.  Ore.— Maxwell  v. 
Frazier,  52  Ore.  183,  96  Pac.  548,  18 
L.  E.  A.    (N.  S.)    102. 

[a]  "The  only  decree  which  can  be 
made  in  a  strict  interpleader  suit  in 
favor  of  the  complainant  and  against 
the  defendants,  is  that  the  complain- 
ant 's  bill  was  properly  filed,  giving 
him  leave  to  bring  the  property  in  dis- 
pute into  court,  and  allowing  him  costs 
out  of  the  property  and  directing  the 
defendants  to  interplead  and  settle  the 
conflicting  claims  which  they  set  up  to 
the  property  among  themselves.  From 
the  nature  of  the  remedy  this  is  the 
only  decree  which  it  is  possible  for 
the  court  to  make  in  favor  of  the  com- 
plainant." "Wakeman  r.  Kiilgsland,  46 
N.  J.  Eq.  113,  18  Atl.  680.  See  also 
Newhall  v.  Kastens,  70  111.  156;  Jones 
V.  Buckingham  Slate  Co.,  116  Va.  120, 
81  S.  E.  28. 

[b]  "A  decree  that  a  bill  of  inter- 
pleader is  properly  filed  is  the  only  de- 
cree the  plaintiff  is  interested  in  ob- 
taining." Barrett  v.  Cady  (N.  H.),  96 
Atl.  325.  See  also  Smith  v.  Horton 
(Ga.),  87  S.  E.  655. 

[c]  The  judgment  (1)  should  eon- 
tain  nothing  but  a  statement  that  the 
court  has  made  its  .findings  of  facts 
and  its  conclusions  of  law,  and  then 
decree  the  relief  to  which  the  plaintiff 
is  entitled.  Beebe  v.  Mead,  101  App. 
Div.  500,  92  N.  Y.  Supp.  51.  (2)  The 
court  should  not  render  a  personal 
judgment  for  the  debt  and  costs  against 
the  complainant  in  favor  of  one  of  the 
defendants  after  he  has  been  ordered 
to  pav  the  fund  into  court.  Millett 
V.   Swift,   138   Ky.  408,   128   S.  W.   312. 

[d]  Removal  of  Cause. — There  can 
be  no  removal  of  an  interpleader  suit 
to  a  federal  court  until  the  complain- 
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liability,  with  his  costs  to  be  paid  out  of  the  deposit,''^  and  issues 
cannot  be  made  against  him,«*  except  as  to  whether  the  case  is  a  proper 
one_  for  interpleader.^^  The  complainant  can  claim  no  other  relief 
against  any  of  the  defendants,  and  he  cannot  be  heard  as  to  his  own 
liability.''^  The  question  to  be  determined  then  is,  to  which  one  of 
the  conflicting  claimants  the  fund,  debt  or  duty  belongs  f  the  amount 
of  the  fund  can  never  be  a  substantial  question  for  inquiry;  it  must 
be  taken  as  stated  in  the  bill.^^ 

An  order  for  interpleader  should  not  be  granted  ex  parte,*'^  but 
only  after  due  opportunity  for  a  hearing.'° 

In  a  proper  case  the  court  will  require  the  defendants  to  interplead 
and  litigate  their  respective  rights  to  the  fund  in  dispute.'^^     Each 


ant  has,  been  discharged.  Leonard  v. 
Jamison,  2  Edw.  (N".  Y.)  136;  George 
V.  Pilcher,  28  Gratt.   (69  Ya.)   299. 

As  to  bringing  subject-matter  of  con- 
troversy into  court,  see  supra,  III,  M. 

63.  Barrett  r.  Cady  (N.  H.),  96  Atl. 
325;  Maxwell  v.  Frazier,  52  Ore.  183, 
96  Pac.  548,  18  L.  E.  A.    (N.  S.)   102. 

As  to  allowance  of  costs  and  attor- 
ney's fees,  see  infra,  X. 

64.  Maxwell  v.  Frazier,  52  Ore.  183, 
96  Pac.  548,  18  L.  R.  A.    (N.  S.)   102. 

65.  Smith  v.  Horton  (Ga.),  87  S.  E. 
655;  Maxwell  v.  Frazier.  52  Ore.  183, 
96  Pac.  548,  18  L.  R.  A.    (N.  S.)   102. 

66.  See  the  following:  U.  S.— Kill- 
ian  V.  Ebbinghaus,  110  U.  S.  568,  4 
Sup.  Ct.  232,  28  L.  ed.  246;  Havward 
v.  McDonald,  192  Fed.  890,  113  C'  C.  A. 
368;  Smith  v.  Mosier,  169  Fed.  430,  442. 
Ala. — Crass  v.  Memphis,  etc.  Ry.  Co.,  96 
Ala.  447,  11  So.  480.  Ga.— Andrews  v. 
Halliday,  63  Ga.  263.  111.— National 
Union  v.  Keefe,  172  111.  App.  101;  Stro- 
bil  V.  Insurance  Co.,  129  111.  App.  343. 
Mass. — National  Life  Ins.  Co.  v.  Fin- 
grey,  141  Mass.  411,  6  N.  E.  93;  Hough- 
ton V.  Kendall,  7  Allen  72.  Minn. — St. 
Louis  Life  Ins.  Co.  v.  Alliance,  etc.  Co., 
23  Minn.  7.  Mo. — Lippman  f.  Warren,  9i 
Mo.  App.  486,  68  S.  W.  225.  N.  J. 
Wakeman  v.  Kingsland,  46  N.  J.  Eq. 
113,  18  Atl.  680.  N.  Y.— Brennan  v. 
Liverpool,  etc.  Ins.  Co.,  12  Hun  62. 
Ore. — Maxwell  v.  Frazier,  52  Ore.  183, 
96  Pac.  548,  18  L.  R.  A.  (N.  S.)  102; 
North  Pac.  Lumb.  Co.  r.  Lang,  28  Ore. 
246,  42  Pac.  799.  Pa.— DeZouehe  v. 
Garrison,  140  Pa.  430,  21  Atl.  450; 
Bridesburg,  etc.  Co. 's  Appeal,  106  Pa. 
275.  E.  I.— Connecticut  Mut.  Life  Ins. 
Co.  V.  Tucker,  23  R.  I.  1,  49  Atl.  26. 
Can. — Merchants  Bank  v.  McLean,  5 
Manitoba  219. 


Relief  by  injunction  see  infra,  VIII, 
B. 

67.  111. — Brueggemann  v.  Bruegge- 
mann,  119  111.  App.  112;  Byers  V.  San- 
som-Thayer,  etc.  Co.,  Ill  111.  App.  575. 
See  also  Dyas  v.  Dyas,  231  111.  367 
83  N.  E.  229.  N.  J.— Willson  v.  Sal- 
mon, 45  N.  J.  Eq.  257,  17  Atl.  815. 
N.  Y. — Sherman  v.  Partridge,  4  Duer 
646;  O'Rourke  v.  Patterson,  157  App. 
Div.  284,  142  N.  Y.  Supp.  195.  Ore. 
Maxwell  v.  Frazier,  52  Ore.  183,  96  Pac. 
548,  18  L.  R.  A.  (N.  S.)  102.  Pa. 
Beehtel  v.  Sheafer,  117  Pa.  355,  563,  11 
Atl.  889. 

68.  111. — Centralia  v.  Norton,  etc. 
Co.,  140  HI.  App.  46.  N.  J.— Williams 
r.  Matthews,  47  N.  J.  Eq.  196,  20  Atl. 
261.  N.  Y. — Atkinson  v.  Manks,  1  Cow. 
691,   704. 

See  generally  supra,  III,  E. 

[a]  When  it  is  necessary  to  ascer- 
tain the  complainant's  right  to  file  his 
bill,  the  amount  may  be  inquired  into. 
Williams  V.  Matthews,  47  N.  J.  Eq.- 
196,  20  Atl.  261. 

69.  Smith  v.  Horton  (Ga.),  87  S.  E. 
655. 

70.  Smith  v.  Horton  (Ga.),  87  S.  E. 
655. 

71.  See  the  following:  Ark. — Tem- 
ple V.  Lawson,  19  Ark.  148.  Cai. — San 
Francisco,  etc.  LTnion  v.  Long,  123  Cal. 
107,  55  Pac.  708;  Interlocking  Stone 
Co.  V.  Scribner,  19  Cal.  App.  344,  126 
Pac.  178.  D.  C.— Lamon  v.  McKee,  7 
Mackay  446.  Fla. — Sammis  r.  L'Engle, 
19  Fla.  800.  Ga.— Andrews  r.  Ilallidav, 
63  Ga.  263.  111.— Newhall  r.  Kastens, 
70  111.  156;  Strobil  v.  Union  Ins.  So., 
129  HI.  App.  343.  Ind.— Ketcham  v. 
Brazil,  etc.  Coal  Co.,  88  Ind.  515-521; 
Crane  r.  Burntrager,  1  Ind.  167.  Me. 
Gardiner  Sav.  Inst.  r.  Emerson,  91  Me. 
535,  40  Atl.  551.     Mich.— Peoples  Sav. 
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defendant  then  occupies  the  position  of  a  plaintiff  as  against  the 
other/^  and  must  state  his  own  claim  and  ansM^er  the  claim  of  the 
other.'"  In  case  of  the  default  of  one  of  the  defendants,  the  other, 
on  establishing  his  claim,  will  be  entitled  to  a  decree  for  the  payment 
of  the  fund  to  himj*  When  the  defendants  answer,  and  it  appears 
therefrom  that  the  issues  between  them  are  ripe  for  a  decision,  the 


Bank  v.  Look,  95  Mich.  7,  54"  N.  W. 
629.  Minn.— Cullen  v.  Dawson,  24 
Minn.  68;  St.  Louis  Ins.  Co.  v.  Alliance, 
23  Minn.  7.  Mo. — Eoselle  v.  Farmers 
Bank,  119  Mo.  84-92,  24  S.  W.  744; 
Duke,  etc.  Co.  v.  Duke,  93  Mo.  App. 
214;  Glasner  v.  Weisberg,  43  Mo.  App. 
214.  N.  H.— Farley  v.  Blood,  30  N.  H. 
354.  N.  J. — Supreme  Council  v.  Ben- 
nett, 47  N.  J.  Eq.  39,  19  Atl.  785; 
Wakeman  v.  Kingsland,  46  N,  J.  Eq. 
113,  18  Atl.  680;  Willson  v.  Salmon,  45  N. 
J.  Eq.  257,  17  Atl.  815;  Eowe  t.  Matte- 
son,  7  N.  J.  Eq.  131.  N.  Y.— City  Bank 
V.  Bangs,  2  Paige  570;  Avmer  v.  Gault, 

2  Paige  284;  Bedell  v.  Hoffman,  2  Paige 
199;  Yates  v.  Tisdale,  3  Edw.  Cli.  71; 
Leonard  v.  Jamison,  2  Edw.  Ch.  136; 
Balchen  v.  Crawford,  1  Sandf.  Ch. 
3S0;  Thomson  v.  Ebbets,  Hopk.  272; 
Atkinson  v.  Manks,  1  Cow.  691,  701; 
Edison  Elec.  Co.  v.  Frick  Co.,  146  App. 
Div.  605,  131  N.  Y.  Supp.  125;  Mason 
V.  Rice,  85  App.  Div.  315,  82  N.  Y. 
Supp.  541;   Sibley  v.  Equitable  Societj', 

3  N.  Y.  Supp.  8.  N.  C— Supreme  Lodge 
Knights  V.  Selby,  153  N.  C.  203,  69 
S.  E.  51,  Ore. — Maxwell  v.  Frazier,  52 
Ore.  183,  96  Pac.  548;  Northern  Pac. 
Lumb.  Co.  V.  Lang,  28  Ore.  246,  42 
Pac.  799.  Tenn.— State  Ins.  Co.  r.  Gen- 
nett,  2  Tenn.  Ch.  100.  Vt.— Brattle- 
boro  Bank  v.  West  Eiver  Co.,  46  Vt. 
633;  Horton  v.  Baptist  Church,  34  Vt. 
309,  317.  W.  Va.— Dickesehied  v.  Bank, 
28  W.  Va.  340,  347.  Wash.— BelliSg- 
ham,  etc.  Co.  v.  Bribois,  14  Wash.  173, 
44  Pac.  153.  Eng.— Mitchell  v.  Havne, 
2   Sim.  &  St.   63,  57   Eng.  Eeprint  268. 

[a]  The  decree  to  interplead  is  an 
interlocutory  decree  as  to  defendants. 
Barth  v.  Eosenfeld,  36  Md.  604.  But 
as  to  the  complainant  it  is  final.  Glai,- 
ner  v.  Weisberg,  43  Mo.  App.  214.  See 
infra,  IX. 

fb]  The  order  should  require  the 
defendant  to  appear  and  answer  the 
complaint  in  the  same  time  that  a  de- 
fondant  is  required  to  answer  a  sum- 
mons. Cross  &  Brown  Co.  v.  Ludin 
Eealty  Co.,  90  Misc.  606,  154  N.  Y. 
Supp.  26.  See  generally  the  title 
"Process." 
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72.  Smith  v.  Horton  (Ga.),  87  S.  E. 
655;  Rowland  Bros.  &  Cave  V.  Barre 
Sav.  Bank  &  Trust  Co.,  87  Vt.  181,  88 
Atl.  732.  See  N.  H.— Farley  v.  Blood, 
30  N.  H.  354.  Tex.— Baber  v.  Galbraith 
CTex.  Civ.  App.),  186  S.  W.  345.  W.  Va. 
Dickesehied  v  Bank,  28  W.  Va.  340, 
347. 

73.  Howland  Bros.  &  Cave  v.  Barre 
Sav.  Bank,  etc.  Co.,  87  Vt.  181,  88  Atl. 
732.  See  Dickesehied  v.  Bank,  28  W. 
Va.  340,  347. 

[a]  A  bill  of  interpleader  is  con- 
sidered as  putting  the  defendants  to 
contest  their  respective  claims  just  as 
a  bill  by  an  executor  or  trustee  to  ob- 
tain the  direction  of  the  court  upon  ad- 
verse claims  of  different  defendants. 
Gibson  v.  Goldthwaite,  7  Ala.  281,  290. 

[b]  In  Baber  v.  Galbraith  (Tex.  Civ. 
App.),  186  S.  W.  345,  the  bank,  claim- 
ing to  be  only  a  stakeholder  of  the 
fund  in  controversy,  interpleaded  the 
parties  claiming  to  own  it.  The  court 
said:  "Each  then  occupied  the  position 
of  plaintiff  in  the  claim  for  the  fund, 
and  would  have  become  entitled  to  it 
only  upon  showing  a  good  title  there- 
to. It  was  not  enough  that  the  ad- 
versary party  had  no  right  of  recov- 
ery. ' ' 

74.  See  the  following:  U.  S. — Moore 
Printing  Co.  v.  National  Sav.  &  Trust 
Co.,  218  U.  S.  422,  429,  31  Sup.  Ct. 
64,  54  L.  ed.  1093;  McNamara  v.  Prov- 
ident Savings  Assur.  Soc,  114  Fed. 
910,  52  C.  C.  A.  530.  Ala.— John- 
son V.  Maxey,  43  Ala.  521.  HI. 
Cogswell  r.  Armstrong,  77  111.  139. 
Mich. — Michigan,  etc.  Plaster  Co.  v. 
White,  44  Mich.  25,  30,  5  N.  W.  1086. 
N.  Y. — Washington  Life  Ins.  Co.  v. 
Lawrence,  28  How.  Pr.  435;  Badeau  v. 
Eogers,  2  Paige  209;  Greenblatt  v.  Men- 
delsohn, 92  N.  Y.  Supp.  963.  Pa. 
Coates  V.  Eoberts,  4  Eawle  100,  109. 
Eng. — Williams  v.  Eichardson,  36  L.  T, 
Eep.  505. 

[a]  And  even  though  the  decree  pro 
confesso  be  erroneous,  the  final  decree 
will  stand.  Athol  Savings  Bank  v. 
Bennett,  203   Mass.  480,   89   N.   E.   632. 

[b]  A  reference  should  be  made  to 


INTERPLEADER 


215 


court  may  proceed  to  make  a  final  decree  in  the  matter  and  determine 
to  whom  the  fund  should  be  paid  and  order  the  payment  to  be  made.^^ 
But  if  their  statements  present  an  issue  regarding  material  facts,  fur- 
ther proceedings  must  be  had.^^  There  seems  to  be  no  settled  practice 
as  to  the  mode  of  proceeding  upon  an  issue  of  fact  between  the  claim- 
ants.^''    The  court  is  at  liberty  to  adopt  any  recognized  method  of 


the  master  to  take  testimony  before  de- 
cree can  be  entered.  Aymer  v.  Gault, 
2  Paige  (N.  Y.)  284. 

75.  See  the  following:  Ala. — Gibson 
V.  Goldthwaite,  7  Ala.  281.  Ark.— Tem- 
ple V.  Lawson,  19  Ark.  148.  D.  C— Gil- 
more  V.  Devlin,  1  MeA.  &  M.  306.  Ga. 
Conway  v.  Caswell,  121  Ga.  254,  48  S. 
E.  956.  Ind.— Keteham  v.  Brazil,  etc. 
Coal  Co.,  88  Ind.  515,  521;  Nof singer 
V.  Reynolds,  52  Ind.  218,  223.  Mass. 
Underwood  v.  Boston,  etc.  Savings 
Bank,  141  Mass.  305,  4  N.  E.  822. 
Minn. — Cullen  v.  Dawson,  24  Minn.  66, 
72.  Mo. — Borchers  v.  Barckers,  158 
Mo.  App.  267,  138  S.  W.  555.  N.  H. 
Farley  v.  Blood,  30  N.  H.  354.  N.  J. 
Hall  V.  Baldwin,  45  N.  J.  Eq.  858,  18 
Atl.  976;  Kirtland  V.  Moore,  40  N.  J. 
Eq.  106;  Condict  r.  King,  13  N.  J.  Eq. 
375;  Rowe  v.  Matteson,  7  N.  J.  Eq. 
131;  Hendrickson  v.  Shotwell,  1  N.  J. 
Eq.  595.  N.  Y.— City  Banks  v.  Bangs,  2 
Paige  570;  Yates  v.  Tisdale,  3  Edw. 
71.  Ohio. — Goddard  r.  Leech,  Wright 
476.  Vt. — Rowland  Bros.  &  Cave  v. 
Barre  Sav.  Bank,  etc.  Co.,  87  Vt.  181, 
88  Atl.  732;  BrattTeboro  Bank  v.  West 
River  Co.,  46  Vt.  633;  Horton  v.  Bap- 
tist Church,  34  Vt.  309,  317.  W.  Va. 
Dickeschied  v.  Bank,  28  W.  Va.  340, 
347.  Eng.— Bolton  v.  Williams,  4  Bro. 
C.  C.  297,  29  Eng.  Reprint  901;  An- 
gell  V.  Hadden,  16  Ves.  Rep.  202,  33 
Eng.  Reprint  961.  Can. — Oliphant  v. 
Leslie,  24  U.  C.  Q.  B.  398. 

[a]  Where  interpleader  is  properly 
brought,  and  the  claims  of  all  parties 
are  fully  presented  by  the  pleadings 
and  evidence,  the  court  should  adjudi- 
cate the  entire  matter  involved  in  the 
cause.  Mutual  Life  Ins.  Co.  v.  Manasse, 
68  Fla.  316,  67  So.  120. 

[b]  Where  claimants  do  not  admit 
the  averments  of  the  bill  "in  the  same 
sense,"  the  case  cannot  be  disposed 
of  on  the  pleadings.  Howland  Bros.  & 
Cave  V.  Barre  Sav.  Bank  &  Trust  Co., 
87  Vt.  181,  88  Atl.   732. 

[c]  Where  the  decree  is  not  in  ex- 
press terms  an  order  of  interpleader, 
yet  in   effect    holds   that    the    bill    is 


properly  filed,  and  directs  which  party 
is  entitled  to  the  fund,  all  the  parties 
claiming  being  in  court  and  the  com- 
plainant being  fully  protected  under 
the  decree,  it  will  be  sufficient.  It  is 
not  necessary  to  enter  separate  decrees. 
People's  Sav.  Bank  v.  Look,  95  Mich. 
7,  13,  54  N.  W.  629. 

76.  Howland  Bros.  &  Cave  v.  Barre 
Sav.  Bank  &  Trust  Co.,  87  Vt.  181,  88 
Atl.  732. 

77.  N.  Y.— City  Bank  v.  Bangs,  2 
Paige  570.  Ore. — North  Pacific  Lumb. 
Co.  V.  Lang,  28  Ore.  246,  253,  42  Pac. 
799.  Vt.— Howland  Bros.  &  Cave  v. 
Barre  Sav.  Bank  &  Trust  Co.,  87  Vt. 
181,  88  Atl.  732. 

[a]  "In  the  case  of  Mauks  v.  At- 
kinson &  Holroyd  (1  Cowen's  R.  696), 
the  cause  was  brought  to  a  hearing  on 
bill  and  answer  only;  but  whether  this 
was  done  by  consent  of  the  parties,  or 
otherwise,  does  not  appear.  In  the 
case  of  Jones  v.  Gilman  and  others 
(Cooper's  R.  49)  the'  complainant  filed 
a  replication  to  the  answers,  and  served 
subpoenas  to  rejoin;  according  to  the 
practice  as  stated  in  the  marginal  note 
in  Dickins  (1  Dick.  R.  291,  n.).  It 
also  appears  from  the  English  reports 
that  the  testimony  is  sometimes  taken, 
as  to  the  rights  of  the  defendants  be- 
tween themselves,  preVious  to  a  decree 
to  interplead  (Beymer  v.  Buchanan,  1 
Cox's  Cas.  425;  Duke  of  Bolton  v.  Wil- 
liams, 4  Bro.  C.  C.  297.)  In  those 
cases,  and  also  where  the  right  of  one 
defendant  is  admitted  by  the  answer 
of  the  other,  or  the  bill  is  taken  as 
confessed  as  to  one,  the  court  settles 
the  rights  of  the  parties  at  once,  and 
makes  a  final  decree  as  to  those  rights, 
and  as  to  the  disposition  of  the  fund 
in  controversv.  (Hodges  v.  Smith,  1 
Cox's  Cas.  357.)  "  City  Bank  v.  Bangs, 
2  Paige  (N.  Y.)   570. 

[b]  An  issue  or  a  reference  will  in 
general  be  the  most  cheap  and  effi- 
cacious mode  of  settling  the  contro- 
versy between  the  defendants;  the  ex- 
pense of  an  action  at  law,  or  of  an 
original   bill,   filed  under  the   direction 
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trial  which  will  best  accomplish  justice  in  the  particular  case.  It 
may  direct  an  action,  and  issues  to  be  framed,  or  an  order  of  reference 
to  be  made  to  the  master  to  take  testimony  and  make  return  thereot, 
and  then  proceed  to  a  final  decree  settling  the  rights  of  the  conflicting 

Jury  Trial.8o  —  An  interpleader  suit,  being  considered  one  equitable 
in  nature,^'  the  rule  obtains  that  neither  party  is  entitled  to  a  jury 
trial  as  a  matter  of  right  f""  but  the  court  may  call  a  jury  to  advise  it 
upon  disputed  questions  of  fact,^='  though  even  as  to  such  questions 


of  the  court,  can  seldom  be  necessary. 
City  Bank  v.  Bangs,  2  Paige  (N.  Y.) 
570. 

78.  Kirtland  v.  Moore,  40  N.  J.  Eq. 
106. 

[a]  Some  method  known  to  chan- 
cery should  be  used.  Whitbeck  v. 
Whiting,  .59  111.  App.  520. 

[b]  Interrogatories  may  be  filed  to 
a  party  to  a  bill  of  interpleader.  Cobb 
V.  Rice,  130  Mass.  231,  234. 

79.  See  the  following:  U.  S.— Knick- 
erbocker  Trust    Co.   r.   Kalamazoo,   182 
Fed.  865.    Ala.— Gibson  r.  Goldthwaite, 
7   Ala.   281.     Ark. — Temple  v.   Lawson, 
19  Ark.  148.     Fla. — Sammis  v.  L'Englc, 
19  Fla.  800.     Ga. — Andrews  v.  Halliday, 
63    Ga.    263.      111. — Supreme   Council    r. 
Murrin,  154  111.  App.  465.     Ind.— Nof- 
singer  v.  Eeynolds,  52  Ind.  218;   Crane 
V.  Burntrager,  1  Ind.   165.     Ky.— Hahn 
V.  Supreme  Lodge,  136  Ky.  823,  125  S. 
W.  259.     La. — Lauterbach  r.  Seikmann, 
125     La.     839,     51     So.     1008.       Mich. 
Ladies,    etc.    Maccabees    v.    Daley,    166 
Mich.    542,    131    N.     W.    1127.      Minn. 
Burkee  v.  Matson,   114  Minn.   233,   130 
N.  W.  1025;  Cullen  v:  Dawson,  24  Minn. 
66.      Mo. — Borchers     v.    Barckers,     158 
Mo.   App.   267,   138   S.   W.   555.     N,  H. 
Farley  v.  Blood,  30  N.  H.  354.     N.  J. 
Hall  V.  Baldwin,  45  N.  J.  Eq.  858,  IS 
Atl.   976;   Kirtland  f.   Moore,   40  N.   J. 
Eq.    106;    Condict    v.    King,    13    N.    J. 
Eq.  375.     N.  Y. — Atkinson  v.  Manks,  1 
Cow.     691;     Redfield     v.     Genesee     Co., 
Clarke   Ch.   42;   City  Bank   v.  Bangs,   2 
Paige  570;  Kemp  f'.  Dickinson,  22  Hun 
585,  593.  Ohio. — Godard  v.  Leech,  Wright 
476.      Pa. — Pennypacker's     Appeal,     57 
Pa.    114;    Stern  "v.    Jones,   7     Kiilp     19. 
Tenn. — State    Ins.     Co.     v.    Gennett,    2 
Tenn.  Ch.   100.     Vt.— Rowland  Bros.  & 
Cave  V.  Barre  Sav.  Bank  &  Trust  Co., 
87    Vt.    181,    88    Atl.    732;    First    Nat. 
Bank   v.    West   River    Co.,   46   Vt.    633. 
Eng. — Bosanquet  r.   Woodford,  5   Q.   B. 
310,   114   Eng.   Reprint   1266;   Linnit   v. 
Chaffers,  4  Q.  B.  762,  114  Eng.  Reprint 
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1084;  Lott  V.  Melville,  9  Dowl.  P.  C. 
882;  Angell  v.  Hadden,  16  Ves.  Jr. 
202,  33  Eng.  Reprint  961;  Allen  v.  Gib- 
bon, 2  Dowl.  P.  C.  292;  Bramidge  V. 
Adshead,  2  Dowl.  P.  C.  59.  Can. 
Davidson  v.  Douglas,  12  Grant  Ch.  181, 

80.  Right  to  generally,  see  the  title 
"Juries  and  Jurors." 

81.  See  supra,  1. 

82.  See  the  following:  Conn.— Meri- 
den  Savings  Bank  r.  McCormack,  79 
Conn.  260,  64  Atl.  338.  Ind.— Ketcham 
r.  Brazil,  etc.  Coal  Co.,  88  Ind.  515. 
Minn. — Burkee  v.  Matson,  114  Minn. 
233,  130  N.  W.  1025.  Mo.— Grand 
Lodge  V.  Eisner,  26  Mo.  App.  108. 
Mont. — Missoula  Trust,  etc.  Bank  v. 
Tman  &  Son,  50  Mont.  355,  146  Pac. 
941.  N.  Y.— Clark  i:  Mosher,  107  N.  Y. 
118,  14  N.  E.  96;  Gleason  v.  Bush,  166 
App.  Div.  865,  152  N.  Y.  Supp.  54; 
Dinley  v.  MeCullagh,  92  Hun  454,  36 
N.  Y.  Supp.  1007.  Ohio.— Bridge  v. 
]Martin,  2  Ohio  Dec.  (Reprint)  410. 
Wis.— Hintz  v.  Wald,  138  Wis.  41,  119 
N.  W.  821. 

Compare,  Gleason  v.  Bush,  166  App. 
Div.  865,  152  N.  Y.  Supp.  54,  holding 
that  though,  because  of  the  order  of 
interpleader,  the  action  was  changed 
from  one  at  law  to  one  in  equity,  yet 
the  parties  to  the  litigation  could  still 
treat  it  as  a  common-law  action  in 
which  all  the  issues  were  triable  by  a 
jury. 

[a]  Under  the  Interpleader  Act  in 
Pennsylvania,  a  jury  trial  is  proper. 
Barnes  r.  Bamberger,  196  Pa.  123,  46 
Atl.  303;  Bartlick  v.  Josenhans,  29  Pa. 
Super.  227.  See  also  Hazleton  Nat. 
Bank  v.   Hunter,   10   Kulp    (Pa.)    96.    . 

83.  Conn. — Meriden  Sav.  Bank  v. 
McCormack,  79  Conn.  260,  64  Atl.  338. 
Mo. — Tavlor  v.  Perkins,  171  Mo.  App. 
246,  157"  S.  W.  122;  Botchers  v.  Barck- 
ers, 158  Mo.  App.  267,  271,  138  S.  W. 
555.  Mont, — Missoula  Trust,  etc.  Bank 
V.  Iman  &  Son,  50  Mont.  355,  146  Pac. 
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the  court  would  not  be  bound  by  the  jury's  findings,  but  may  disregard 
them  and  make  findings  of  its  own.^* 

Voluntary  Dismissal  of  BUI.  —  Where  the  defendants  do  not  inter- 
plead,^^ or  there  has  been  no  order  or  decree  requiring  them  to  do 
so,^''  the  complainant  can,  as  a  matter  of  law,  dismiss  his  bill.®^ 

B.  E-ELiEF  BY  Injunction. ^^  —  The  court  in  proper  cases  for  inter- 
pleader will  usually  grant  the  complainant  relief  by  injunction,  re- 
straining any  actions  or  suits  which  may  have  been  brought  or  threat- 
ened in  respect  to  the  subject-matter  of  the  controversy.^^  The  in- 
junction or  restraining  order  in  such  a  case  is  but  an  incident  of  the 
principal  order  that  the  defendants  interplead.^*^ 


941.     N,   Y.— Dinley   t'.   McCullagli,   92 
Hun  454,  36  N.  Y.  Supp.  1007. 

[a]  Question  of  collusion  was  re- 
ferred to  jury  in  Hely  v.  Lee,  108  Tenn. 
715,  69  S.  W.  273. 

84.  Mo. — Borchers  v.  Barekers,  158  M6. 
App.  267,  138  S.  W.  555.  Mont.— Mis- 
soula Trust,  etc.  Bank  v.  Iman  &  Son, 
50  Mont.  355,  146  Pac.  941.  N.  Y. 
Dinley  v.  McCullagh,  92  Hun  454,  36 
N.   Y.  Supp.   1007. 

[ftj  In  Missoula  Trust,  etc.  Bank 
V.  Iman  &  Son,  50  Mont.  355,  146  Pac. 
941,  the  court  said:  "This  has  been  the 
uniform  practice  in  this  state,  from 
Gallagher  v.  Basey,  1  Mont.  457,  to  the 
latest  pronouncement  upon  the  subject 
in  O'Malley  v.  O'Malley,  46  Mont.  549, 
Ann.   Cas.   1914B,   662,   129  Pac.   501." 

[b]  It  is  error  to  treat  the  case  as 
one  at  law  and  to  submit  it  to  the  jury, 
not  on  an  issue  framed  and  submitted 
for  advice,  but  rather  for  verdict  to 
be  binding  upon  court.  Taylor  V.  Per- 
kins (Mo.  App.),  157  S.  W.  122. 

85.     Barrett  v.  Cady  (N.  H.),  96  Atl. 


Barrett  v.  Cady  (N.  H.),  96  Atl. 


325. 
86 
325. 

87.  This,  by  analogy  to  the  right  of 
a  plaintiff  to  become  nonsuit  at  any 
time  before  trial.  Barrett  v.  Cady 
(N.  H.),  96  Atl.  325.  And  see  gen- 
erally the  title  "Dismissal,  Discontin- 
uance and  Nonsuit." 

88.  See  generally  the  title  "Injunc- 
tion." 

89.  See  the  following:  Ark.— Chi- 
cago, etc.  Ey.  Co.  v.  Moore,  92  Ark. 
446,  459,  123  S.  W.  233.  Ga.— Schwarz 
V.  Monsees,  142  Ga.  734,  83  S.  E.  670; 
City  of  Atlanta  v.  McDaniel,  96  Ga. 
190,  22  S.  E.  896;  James  v.  Sams,  90 
Ga.  404,  17  S.  E.  962.  111.— Curtis  v. 
Williams,  35  111.  App.  518.  Mich. 
Bliss  V.  French,  117  Mich.  538,  76  N. 
W.  73.  Minn. — Wilser  v.  Modern  Wood- 


men of  America,  156  N.  W.  271.  Miss. 
Quin  V.  Hart,  85  Miss.  71,  37  So.  553. 
Neb. — Hartford  L.,  etc.  Ins.  Co.  v. 
Cummings,  50  Neb.  236,  69  N.  W.  782. 
N.  J.— Fitzgerald  v.  Elliott  (N.  J.  Eq.), 
18  Atl.  579.  N.  Y.— United  States 
Mtg.  &  Trust  Co.  V.  Vermilye  &  Power, 
72  Misc.  375,  130  N.  Y.  Supp.  303. 
Tex. — Rochelle  v.  Pacific  Express  Co., 
56  Tex.  Civ.  App.  142,  120  S.  W.  543. 
Eng.— Hills  V.  Eumy,  29  Wkly.  Eep. 
328;  Winter  y.  Bartholomew,  4  Wkly. 
Eep.  264.  Can.— Buffalo,  etc.  Co.  v. 
Hemmingway,  22  U.  C.  Q.  B.  562,  565. 

[a]  "The  restraint  of  hostile  claim- 
ants is  an  ordinary  incident  to  an  ac- 
tion of  interpleader  and  is  necessary 
to  effectuate  the  purposes  of  the  ac- 
tion." United  States  Mtg.  &  Trust  Co. 
r.  Vermilye  &  Power,  72  Misc.  375,  130 
N.  Y.  Supp.  303. 

[b]  The  grounds  on  which  the  in- 
junction is  granted  is  the  suit  of  a 
claimant  or  the  threatening  to  sue.  The 
danger  of  being  vexed  by  two  suits  for 
the  one  debt.  School,  etc.  v.  Weston, 
31  Mich.  85;  Eochelle  v.  Pacific  Exp. 
Co.,  56  Tex.  Civ.  App.  142,  120  S.  W. 
543. 

[c]  "The  doctrine  that  an  injunc- 
tion should  only  be  granted  where 
positive  injury  is  made  to  appear,  has 
no  application  to  the  order  restraining 
a  defendant  in  an  interpleader  from 
the  further  prosecution  of  an  action 
against  the  complainant.  .  .  .  The  de- 
fendants may  interplead  without  being 
enjoined,  but  where  an  action  is  al- 
ready pending  it  is  usual  to  restrain 
the  further  prosecution  of  it  on  the 
fund  being  paid  into  court."  Curtis 
V.  Williams,  35  111.  App.  518,  527. 

Bringing  subject-matter  of  contro- 
versy into  court  as  condition  to  in- 
junctive relief  see  supra.  III,  M. 

90.  Curtis  V.  Williams,  35  111.  App. 
518,   527. 
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C.  Bill  Retained  on  Other  Grounds.  —  In  cases  where  a  bill 
cannot  be  maintained  as  a  bill  of  interpleader,  if  it  contains  other 
equitable  grounds,  and  equity  can  alford  a  complete  and  adequate 
remedy,  the  court  will  assume  jurisdiction  and  grant  the  relief  to 
which  the  complainant  is  entitled.^^ 

D.  Distribution,  etc.,  op  Fund,  —  After  the  final  decree  between 
the  claimants,  the  fund  or  property  may  be  distributed  among  the 
claimants  held  entitled  thereto.^^  The  money  or  property  cannot  be 
returned  to  the  complainant  after  a  decree  that  the  case  is  a  proper 
one  for  interpleader.'*^ 

Interest  on  the  Fund.  —  The  complainant  cannot  be  charged  with  any 
interest  on  the  fund  after  it  has  been  deposited  in  court.^*    But  in- 


91.  See  the  following:  U.  S.— Kil- 
lian  V.  Ebbinghaus,  110  U.  S.  568,  4 
Sup.  Ct.  232,  28  L.  ed.  246;  Hay  ward 
V.  McDonald,  192  Fed.  890,  113  C.  C. 
A.  368;  McNamara  v.  Provident  Sav., 
etc.  Soc,  114  Fed.  910,  52  C.  C.  A. 
530.  Conn. — Hollister  v.  Lefevre,  35 
Conn.  456.  Ga.— Hatfield  v.  McWhorter, 
40  Ga.  269.  lU.— Alley  v.  Adams  Coun- 
ty, 76  HI.  101.  Mass.— Ladd  v.  Chase, 
155  Mass.  417,  29  N.  E.  637;  Stevens 
V.  Warren,  101  Mass.  564.  Miss. — Blue 
V.  Watson,  59  Miss.  619.  N.  J.— Led- 
del  V.  Starr,  20  N.  J.  Eq.  274;  Blair 
V.  Porter,  13  N.  J.  Eq.  267.  N.  C. 
Martin  v.  Maberry,  16  N.  C.  169.  N.  Y. 
Saratoga  County  v.  Deyoe,  77  N.  Y.  219; 
New  York,  etc.  Co.  v.  Haws,  56  N.  Y. 
175;  Finlay  v.  Bank,  11  How.  Pr.  468; 
Bedell  v.  Hoffman,  2  Paige  199.  Ohio. 
Godard  v.  Leech,  Wright  476. 

[a]  The  complainant  will  not  be  de- 
prived of  his  right  to  equitable  relief 
if  entitled  to  it  on  other  equitable 
grounds  simply  because  his  case  does 
not  contain  all  the  attributes  of  inter- 
pleader. Hayward  v.  McDonald,  192 
Fed.  890,  113  C.  C.  A.  868. 

92.  U.  S.— Union  Ins.  Co.  v.  Glover, 
9  Fed.  529.  Minn.— Burkee  v.  Matson, 
114  Minn.  233,  130  N.  W.  1025.  Miss. 
Whitney  v.  Cowan,  55  Miss.  626,  by 
consent.  Mo. — Borchers  v.  Barckers, 
158  Mo.  App.  267,  138  S.  W.  555.  N.  J. 
Catholic  Benevolent  Legion  v.  Murphy, 
65  N.  J.  Eq.  60,  55  Atl.  497.  N.  H. 
Webster  v.  Hall,  60  N.  H.  7.  N.  Y. 
Fargo  V.  Arthur,  43  How.  Pr.  193,  196; 
Rogers  v.  McCoaeh,  120  N.  Y.  Supp. 
686.  Tex.— Rochelle  v.  Pacific  Exp. 
Co.,  56  Tex.  Civ.  142,  120  S.  W.  543. 

[a]  After  the  order  requiring  the 
master  to  pay,  he  should  pay  promptly 
and  he  will  be  protected  under  the  de- 
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cree  in  paying  the  money.     Partlow  v. 
Moore,  184  HI.  119,  56  N.  E.  317. 

[bj  Where  the  thing  is  sold  by  con- 
sent of  parties  and  order  of  court  the 
final  judgment  of  interpleader  will  at- 
tach to  the  proceeds  of  sale  as  fully 
as  it  would  have  to  the  thing  claimed. 
Ball  V.  Madden,  139  Ga.  727,  78  S.  E. 
26. 

93.  Union  Pae.  R.  Co.  v.  Belek,.  211 
Fed.  699,  704. 

[a]  In  Union  Pac.  E.  Co.  v.  Belek, 
211  Fed.  699,  wherein  the  complainant 
had  paid  reward  money  into  court,  the 
court  said:  "It  follows  that  the  money 
offered  as  a  reward  .  .  .  which  has 
been  paid  into  court,  must  either  be 
returned  to  the  Union  Pacific  Railway 
Company  or  be  given  to  some  of  the 
other  interpleaded  claimants  therefor. 
The  reward  cannot  be  ordered  returned 
to  the  complainant,  for,  its  bill  of  in- 
terpleader admitted  title  in  some  of  the 
defendants,  and  its  indifference  be- 
tween them,  and  the  decree  placed  it 
outside  of  the  present  controversy. 
.  .  .  As  in  the  case  of  any  other 
contract,  one  who  offers  a  reward  may 
waive  substantial  conditions  of  the  of- 
fer and  accept  such  performance  as  is 
satisfactory  to  him.  By  its  bill  and 
the  payment  of  the  money  into  court, 
the  complainant  admits  that  some  one 
of  the  defendants,  who  is  legally  qual- 
ified to  accept,  has  apprehended  the 
robbers." 

94.  U.  S.— Spring  &  Sons  v.  South 
Carolina  Ins.  Co.,  8  Wheat.  268,  5  L. 
ed.  614.  m.— Delta  &  Pine  Land  Co. 
V.  Sherwood,  187  111.  App.  167,  wherein 
fund  had  been  deposited  in  bank  on 
order  of  court  and  bank  paid  interest 
thereon.  Miss. — Anderson  v.  Wilkin- 
son, 10  Smed.  &  M.  601.  N.  C— Supreme 
Lodge  Knights  of  Honor  v.  Selby,  153 
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terest  should  be  computed  up  to  the  time  of  the  deposit  into  court,^^ 
and  where  the  bill  has  been  improperly  filed,  interest  will  still  run.'°« 
Where  the  fund  is  not  deposited  into  court,  interest  will  be  computed 
up  until  the  time  of  the  final  decree.^^ 

IX.  RSViEW  OF  PROOEEDINGS.^8  — The  decree  that  the  de- 
fendants interplead  is  a  final  decree  so  far  as  the  complainant  is 
concerned  and  an  appeal  will  lie  therefrom.^^  So  also,  orders  dis- 
missing the  interpleader  from  the  suit,  vacating  the  preliminary  in- 
junction, and  dismissing  the  auxiliary  petition  of  the  plaintiffs  for 
an  injunction  are  final  and  properly  appealable.^  But  defendants  in 
interpleading  suits  cannot  appeal  from  a  judgment  or  decree  dis- 
missing the  bill.2 

The  answer,  Avithout  demurrer,  of  one  of  the  defendants,  challenging 
the  jurisdiction  of  the  court,  is  sufficient  to  give  him  a  right  of"  ap- 
peal from  an  adverse  decree  against  him.^ 

Parties.  —  A  complainant  who  has  been  dismissed  from  the  suit 
is  not  a  proper  party  to  an  appeal  from  a  final  decree  between  the 
claimants.* 

An  appeal  from  the  final  decree  between  the  claimants  opens  up  the  question 
as  to  the  propriety  of  the  preliminary  decree  and  all  prior  orders  in 
any  way  connected  with  the  final  decree.^     The  whole  case,  both  on 


N.  C.  203,  69  S.  E.  51.  Wis.— Clinton 
Bridge,  etc.  Co.  r.  Darlington  Bank,  103 
Wis.  117,  79  N.  W.  47. 

As  to  bringing  fund  into  court  see 
supra,  III,  M. 

95.  Helene  v.  Corn  Exchange  Bank, 
96  App.  Div.  392,  89  N.  Y.  Supp.  310. 

[a]  Where  the  bill  is  brought 
promptly  and  the  money  deposited  into 
court,  immediately  upon  order  the  com- 
plainant will  not  be  liable  for  interest. 
Beilharz  v.  Illingsworth  (Tex.  Civ. 
App.),  132  S.  W.  106. 

96.  Michigan  Plaster  Co.  v.  White, 
44  Mich.  25,  31,  5  N.  W.  1086. 

97.  Converse  f.  Ware  Sav.  Bank, 
152  Mass.  4u7,  25  N.  E.  783. 

[a]  Where  money  was  withheld 
after  an  order  of  court  that  it  be  de- 
posited, he  should  be  compelled  to  pay 
interest.  Millett  r.  Swift,  138  Ky.  408, 
128  S.  W.  312. 

98.  See  generally  the  titles  * 'Ap- 
peals;" "Writ  of  Error." 

99.  See  the  following  cases:  Conn. 
Phoenix  Ins.  Co.  v.  Carev,  80  Conn.  426, 
68  Atl.  993.  ni.— Strobil  v.  Insurance 
Co.,  129  111.  App.  343.  Mo.— Karabacek 
V.  Eichards,  249  Mo.  608,  155  S.  W. 
777.  N.  Y.— Sulzberger  v.  Seklir,  153 
App.  Div.  749,  138  N.  Y.  Supp.  691; 
Feldman  v.  Grand  Lodge,  19  N.  Y.  Supp. 
73.  See  also  Manhattan,  etc.  Co.  v. 
Art     Museum,     155     App,     Div.     196, 


139  N".  Y.  Supp.  1073.  Va.— Jones  v. 
Buckingham  Slate  Co.,  116  Va.  120,  81 
S.  E.  28.  Can.— Haworth  v.  Fletcher, 
20  U.  C.  Q.  B.  278. 

[a]  An  appeal  lies  from  an  order 
compelling  the  plaintiff  to  pay  into 
court  and  discharging  him  from  liabil- 
ity, where  it  was  made  on  an  insuffi- 
cient showing.  Sulzberger  v.  Seklir, 
153  App.  Div.  749,  138  N.  Y.  Supp.  691. 

[b]  Where  an  amendment  is  made 
to  the  bill,  increasing  the  amount 
which  the  complainant  offers  to  bring 
into  court,  and  a  decree  to  interplead 
is  entered  before  one  of  the  defend- 
ants files  his  answer  to  the  amended 
bill,  such  decree  is  not  reversible, 
where  the  defendant  was  in  no  wise  in- 
jured. Kellogg  v.  Mutual  Life  Ins.  Co., 
25  App.  Cas.    (D.  C.)   36. 

1.  Standley  v.  Roberts,  59  Fed.  836, 
8  C.  C.  A.  305. 

2.  Washington,  etc.  Co.  ■?;.  Belt,  13 
App.  Cas:  (D.  C.)  202;  Karabeck  v. 
Richards,  249  Mo.  608,  155  S.  W.  777. 

3.  And  to  warrant  the  appellate 
court  in  reversing  the  same  for  error 
therein.  Pardee,  etc.  Lumb.  Co.  v. 
Odell   (W.  Va.),  88  S.  E.  419. 

4.  Detroit  Savings  Bank  v.  Haines, 
128  Mich.   38,  87  N.   W.   66. 

5.  Atkinson  V.  Manks,  1  Cow.  (N. 
Y.)   691. 
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the  law  and  the  evidence,  is  reviewable,®  subject  to  the  usual  rule  that 
objections  properly  raised  below  will  not  be  heard  for  the  first  time 
on  appeal/ 

X.  COSTS  AND  EXPENSES  OF  PROCEEDINGS.^  —  Where  a  bill 
of  interpleader  is  properly  filed  in  good  faith,  and  without  collusion 
on  the  part  of  the  complainant,  the  court  may  in  its  discretion  allow 
the  complainant  his  costs  to  be  deducted  or  taken  out  of  the  property 
or  fund  in  controversy,  when  there  are  any  such  which  can  be  made 
available,^  or  charged  against  some  of  the  parties  made  defendants 


6.  Com.  Trust  Co.  v.  Du  Montimer 
(Mo.  App.),  183  S.  W.  1137. 

7.  The  question  of  whether  or  not 
the  bill  is  proper  cannot  be  heard  for 
the  first  time  on  appeal,  unless  there 
is  an  adequate  remedy  at  law  or  some 
jurisdictional  defect.  "Woodmen  r. 
Eutledge,  133  Cal.  640,  65  Pac.  1105; 
Sammis  r.  L'Engle,  19  Fla.  800,  810. 

[a]  That  there  was  no  offer  to  bring 
money  into  court  cannot  be  raised  for 
the  first  time  on  appeal.  Cobb  v.  Eice, 
130  Mass.  231. 

[b]  Lack  of  Affidavit  of  Non-Col- 
lusion.— Objection  cannot  be  taken  at 
hearing  or  on  error  to  want  of  affi- 
davit, if  bill  not  demurred  to  on  that 
ground.  Gibson  v.  Goldthwaite,  7  Ala. 
281;    Cobb    r.    Rice,    130    Mass.    231. 

[c]  An  objection  that  a  defendant 
was  a  foreign  corporation  and  that  the 
court  had  no  jurisdiction  over  it  could 
not  be  heard  for  the  first  time  on  ap- 
peal. Reichardt  V.  American,  etc.  Works, 
94  N.  Y.  Supp.  384. 

[d]  No  Replication  Filed  by  Plain- 
tiff.— The  objection  of  no  replication 
cannot  be  raised  for  first  time  on  ap- 
peal.    Cobb  V.  Eice,  130  Mass.  231. 

8.  See  generally  the  title   "Costs." 
Bill    in   nature     of    interpleader     see 

infra,  XIII,  F. 

9.  See  the  following  cases:  U.  S. 
Trustees  v.  Greenough,  105  U.  S.  527, 
535,  26  L.  ed.  1157;  Spring  v.  South 
Carolina  Ins.  Co.,  8  Wheat.  268,  5  L. 
ed.  614;  Caten  v.  Eagle  Bldg.,  etc. 
Assn.,  177  Fed.  996;  Mutual  Life  Ins. 
Co.  V.  Farmers  Bank,  173  Fed.  390; 
Mutual  Life  Ins.  Co.  v.  Lane,  151  Fed. 
276,  290;  McNamara  v.  Provident,  etc. 
Soc.j  114  Fed.  910,  52  C.  C.  A.  530; 
Louisiana  State  Lottery  Co.  v. 
Clark,  16  Fed.  20.  Ala.  — Wheel- 
er V.  Armstrong,  164  Ala.  442,  51 
So.  268  Ark. — Temple  v.  Lawson,  19 
Ark.  148.  Cal. — Lackmann  v.  Klauen- 
berg,    3    Cal.    App.   183,    84    Pac.     776. 
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Conn. — Phoenix  Ins.  Co.  v.  Carev,  80 
Conn.  426,  68  Atl.  993;  Union  Trust  Co. 
v.  Stamford  Trust  Co.,  72  Conn.  86,  43 
Atl.  555;  Consociated,  etc.  Farms  v.  Sta- 
ples, 83  Conn.  544.  HI. — Voigt  r.  Kers- 
ten,  164  111.  314,  45  N.  E.  543;  Keller  v. 
Bailing,  64  111.  App.  198;  Brueggemann 
r.Brueggemann,  119  111.  App.  112;  Kings- 
burv  r.  Andrews,  119  111.  App.  35.  Ind. 
Baith  t\  Eosenfeld,  36  Ind.  604.  Mich. 
Supreme  Council  v.  Scherer,  174  Mich. 
25,  140  N.  W.  505;  Ladies,  etc.  Mac- 
cabees V.  Daley,  166  Mich.  542,  131  N. 
W.  1127;  Wavne  Countv  Sav.  Bank  v. 
Airy,  95  Mich.  520,  55  N.  W.  355; 
Slichigan,  etc.  Plaster  Co.  v.  White,  44 
Mich.  25,  5  N.  W.  1086.  Mo.— Eoselle 
i:  Farmers  Bank,  119  Mo.  84,  24  S.  W. 
744;  Eves  t\  Sovereign  Camp  Woodmen 
of  the  World,  153  Mo.  App.  247,  133 
S.  W.  657;  Woodmen  v.  Broadwell,  114 
Mo.  App.  471,  89  S.  W.  891;  Sovereign 
Camp  Woodmen  v.  Wood,  100  Mo.  App. 
655,  75  S.  W.  377;  Supreme  Council  V. 
Xidelet,  85  Mo.  App.  283;  Franco,  etc. 
Soc.  r.  Joy,  56  Mo.  App.  433;  Jordan 
r.  Harrison,  46  Mo.  App.  172;  Glaser  V. 
Priest,  29  Mo.  App.  1,  8.  N.  H.— Far- 
ley V.  Blood,  30  N.  H.  354.  N.  J.— Eah- 
wav,  etc.  r.  Drake,  25  N.  J.  Eq.  220; 
Blair  r.  Porter,  13  N.  J.  Eq.  267  (usual 
allowance  for  costs  out  of  fund  not 
made).  N.  Y. — Fargo  v.  Arthur,  43  How. 
Pr.  193,  200;  Aymer  v.  Gault,  2  Paige 
284;  Badeau  r.'  Rogers,  2  Paige  209; 
Bedell  v.  Hoffman,  2  Paige  199;  Yates 
v.  Tisdale,  3  Edw.  Ch.  71;  Eedfield  v. 
Genesee  County,  Clarke  Ch.  42;  Balch- 
en  V.  Crawford,  1  Sandf.  Ch.  380;  Op- 
penheim  v.  Wolf,  3  Sandf.  Ch.  571; 
Richards  v.  Salter,  6  Johns.  Ch.  445; 
Atkinson  v.  Manks,  1  Cow.  691,  710; 
Thomson  v.  Ebbets,  Hopk.  Ch.  272; 
Canfield  v.  Morgan,  Hopk.  Ch.  224; 
Western  Com.  T.  Assn.  t:  Langeheine- 
ken,  139  App.  Div.  592,  124  N. 
Y.  Supp.  182.  Nev. — Orr  Water  Co.  v. 
Larcombe,  14  Nev.  53.     Ore.— Maxwell 
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in  the  bill.^''  So  too,  it  has  been  held  that  the  court  may  allow  the 
complainant  a  reasonable  attorney's  fee."  But  an  attorney's  fee  will 
not  be  allowed  out  of  the  fund  brought  into  court  where  the  claimants 


V.  Frazier,  52  Ore.  183,  96  Pac.  548. 
Pa. — Adams  v.  Beach,  1  Phila.  99;  Hau- 
bert  V.  Beckhaus,  13  W.  N.  C.  327 
(holding  that  costs  are  not  a  matter 
of  right,  but  in  discretion  of  the 
court) ;  Northwestern,  etc.  Co.  v.  Mar- 
shall, 10  Pa.  Co.  Ct.  270;  Jordan's 
Appeal,  10  W.  N.  C.  37.  R.  I.— People 's 
Bank  v.  Wilcox,  15  E.  I.  258  (under 
circumstances  no  costs  allowed) ;  Man- 
chester Print,  etc.  v.  Stimson,  2  E.  I. 
415.  Tenn. — Danial  v.  Fain,  5  Lea  258; 
State  Ins.  Co.  v.  Gennett,  2  Tenn.  Ch. 
100.  Tex.— Nixon  r.  N.  Y.  Life  Ins. 
Co.,  100  Tex.  250,  264,  98  S.  W.  380, 
99  S.  W.  403;  Nixon  v.  Malone  (Tex. 
Civ.  App.),  95  S.  W.  577;  Stevens  v. 
Germania  L.  Ins.  Co.,  26  Tex.  Civ. 
App.  156,  62  S.  W.  824.  Vt.— First 
Nat.  Bank  v.  West  Eiver  Co.,  46  Vt. 
633.  Wash.— Braeger  i:  Bolster,  60 
Wash.  579,  111  Pac.  797.  W.  Va. 
Swiger  v.  Havman,  56  W.  Va.  123,  48 
S.  E.  839;  Diekeschied  v.  Bank,  28  W. 
Va.  340,  347.  Eng.— Hendry  v.  Kev, 
Dick.  291,  21  Eng.  Eeprint  280; 
Duear  v.  Mackintosh,  2  Dowl.  730; 
Cotter  V.  Bank  of  England,  2  Dowl. 
728;  Reeves  v.  Barraud,  7  Scott.  281; 
Tanner  v.  Bank,  14  WkI3^  Rep.  675. 
Can.— Bellhouse  r.  Gum,  20  U.  C.  Q.  B. 
555;  Ontario  Silver  Co.  v.  Tasker,  15 
Ont.  Pr.  180;  McElheran  v.  London  Ma- 
sonic, etc.,  11  Ont.  Pr.  181;  Trussler 
Bros.  Limited  v.  Quinn,  6  Ont.  W.  R. 
371;  Miller  v.  McCurdy,  6  Ont.  W.  E. 
433;  Clougher  v.  Scoones,  3  Manitoba 
238;  Henry  v.  Glass,  2  Manitoba  97; 
Armit  v.  Hudson  Bay  Co.,  3  Manitoba 
529. 

[a]  Lien. — In  Paris  v.  Gilham, 
G.  Coop.  56,  35  Eng.  Eeprint  476,  it  is 
held  that  the  plaintiff  has  a  lien  upon 
the  fund,  if  the  suit  is  properly  insti- 
tuted. 

[b]  The  complainant  may  obtain  his 
costs  on  motion,  when  the  right  to  com- 
pel the  defendants  to  interplead  is  not 
disputed.  .Jones  v.  Gilham,  Cooper  49, 
35   Eng.   Eeprint  473. 

[c]  Application  should  be  made  be- 
fore the  decree  to  interplead.  Temple 
V.  Lawson,   19  Ark.  148. 

[d]  When  the  right  is  disputed  the 
costs  will  not  be  given  the  complain- 
ant before   hearing.     Farley    v.   Blood, 


30  N.  H.  354;  Jones  v.  Gilham,  G.  Coop. 
49,  35  Eng.  Eeprint  473. 

[ej  The  complainant  is  entitled  to 
costs  up  to  the  time  of  the  decree 
ordering  the  defendants  to  interplead. 
Farley  r.  Blood,  30  N.  H.  354. 

[fj  One  who  is  adjudged  to  have 
no  interest  in  the  fund  cannot  object 
to  the  award  of  costs  or  to  the  dis- 
position of  the  bill.  Brueggemann  v. 
Brueggemann,  119  111.  App.  112. 

10.  Farley  v.  Blood,  30  N.  H.  354, 
374. 

[a]  In  Aldridge  v.  Mesner,  6  Ves. 
Jr.  418,.  31  Eng.  Eeprint  1122,  it  was 
said  that  "if  there  was  no  fund  in 
court,  costs  would  be  given  against  the 
party  who  occasioned"  the  suit.  As  to 
charging  costs  against  unsuccessful 
party,  see  infra,  this  section. 

11.  See   the   following   cases:    U.   S. 
Trustees   v.   Greenough,   105   U.   S.   527, 
535,    26   L.    ed.    1157;    Spring   v.   South 
Carolina   Ins.   Co.,   8   Wheat.   268,   5   L 
ed.    614;    Caten    v.    Eagle     Bldg.,     etc 
Assn.,   177  Fed.   996;   Mutual   Life  Ins 
Co.    v.    Farmers   Bank,    173     Fed.     390 
Mutual  Life  Ins.  Co.  v.  Lane,  151  Fed 
276,  290;  McNamara  v.  Provident  Sav 
ings,    etc.    Soc,     114     Fed.     910,     52 
C.      C.     A.      530;     Louisiana     Lottery 
Co.     V.     Clark,     16     Fed.     20.       Ark. 
Temple  v.  Lawson,  19  Ark.  148.    Conn. 
Phoenix    Ins.    Co.    v.    Carev,    80    Conn. 
426,     68     Atl.     993.      Mass.— Morse    v. 
Stearns,    131    Mass.      389;      Loring     v. 
Thorndike,    5     Allen     257.      Mich.— Su- 
preme Council  V.  Scherer,  174  Mich.  25, 
140  N.  W.  505;  Ladles  of  Modern  Mac- 
cabees   V.    Dalev,    166    Mich.    542,    131 
N.  W.  1127.     Mo.— Grooms  t:   MuUett, 
133  Mo.  App.  477,  113  S.  W.  683;  Sov 
ereign    Camp    v.    Wood,    100    Mo.    App 
655,  75  S.  W.  377;  Christian  v.  Nation 
al    Life    Ins.    Co.,     62     Mo.     App.    35 
Franco,    etc.    Society   r.    Joy,     56     Mo 
App.  433 ;  Glaser  r.  Priest,  29  Mo.  App 
1.     N.   Y. — German   Exchange   Bank   v. 
Commission,  6  Abb.  N.  C.  394;  Canfield 
v.    Morgan,     Hopk.     Ch.     224.       Tenn. 
Dauial  v.  Fain,  5  Lea  258.  Tex. — Wright 
V.   Grand  Lodge   K.  P.,   173   S.   W.   270 
(holding    allowance     excessive) ;     Beil- 
harz    V.    Illingsworth,    132    S.    W.    106; 
McCormick  v.  National  Bank,  106  S.  W. 
747;  Nixon  v.  New  York  Life  Ins.  Co., 
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are  free  from  fraud. ^^  Nor  will  the  complainant  be  allowed  his  costs 
where  he  improperly  files  a  bill  or  improperly  conducts  himself;  but 
he  may  be  charged  with  costs  in  such  case.^^  It  is  in  the  discretion 
of  the  court  to  allow  the  defendants  their  costs  out  of  the  fund.^* 
But,  as  a  general  rule,  the  costs  will  be  taxed  against  the  claimant 
who  is  unsuccessfuP^  and  whose  claim  made  it  necessary  for  the  com- 


100  Tex.  250,  264,  98  S.  W.  380,  99 
S.  W.  403;  Eochelle  v.  Pacific  Exp.  Co., 
56  Tex.  Civ.  App.  142,  120  S.  W.  543; 
Nixon  V.  Malone  (Tex.  Civ.  App.),  95 
S.  W.  577;  Bolin  v.  St.  Louis,  etc.  Co., 
61  S.  W.  444;  Stevens  V.  Germania  L. 
Ins.  Co.,  26  Tex.  Civ.  App.  156,  62  S. 
W.  824. 

[a]  Where  a  will  by  its  ambiguity 
renders  it  necessary  for  the  executor  to 
file  a  bill  of  interpleader,  the  attor- 
ney's fees  of  all  parties  should  be  paid 
out  of  the  estate  of  the  testator.  Morse 
V.  Stearns,  131  Mass.  389;  Deane  v. 
Home,  111  Mass.  132.  See  also  Cobb 
v.  Eice,  130  Mass.  231. 

[b]  But  in  Illinois  the  rule  obtains 
that  an  interpleader  cannot  be  allowed 
solicitor's  fees,  there  being  no  statute 
providing  therefor.  Delta  &  Pine  Land 
Co.  V.  Sherwood,  187  111.  App.  167;  Mod- 
ern Woodmen  of  America  v.  Conner,  129 
111.  App.  651,  both  following  and  rely- 
ing on  Chapin  v.  Dake,  57  111.  295.  In 
Delta  &  Pine  Land  Co.  v.  Sherwood, 
supra,  the  court  said:  "The  practice 
of  allowing  to  an  interpleader  solici- 
tor's fees  has  been  common  in  the 
courts  of  this  county,  but  on  the 
authority  of  Chapin  v.  Dake,  supra,  we 
hold  that  there  is  no  authority  for 
making  such  allowance."  But  one  con- 
senting to  a  decree  providing  for  costs 
"cannot  be  heard  to  question  its  pro- 
priety." Delta  &  Pine  Land  Co.  v. 
Sherwood,  187  111.  App.  167. 

[c]  In  North  Carolina  no  attorney's 
fee  will  be  allowed  out  of  the  fund. 
Supreme  Lodge  Knights  of  Honor  t". 
Selby,  153   N.  C.  203,  206,  69  S.  E.  51. 

12,  Ark.— Temple  r.  Lawson,  19  Ark. 
148.  Ga.— Helmken  v.  Meyer,  118  Ga.  657, 
45  S.  E.  450;  Meldrim  v.  Trustees  Trin- 
ity Church,  100  Ga.  479,  28  S.  E.  431. 
Pa. — New  Jersey  Life  Ins.  Co.  v.  Cor- 
bin,  12  Phila.  257.  Eng. — Dunlop  V. 
Hubbard,  19  Ves.  Jr.  205,  34  Eng.  Ee- 
print  494. 

[a]  In  a  case  of  interpleader  in 
which  the  holder  of  a  fund  asks  that 
two  claimants  thereto  be  decreed  to  in- 
terplead,   and    offers    to   pay    the   fund 
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into  court,  the  plaintiff  is  not  entitled 
to  an  allowance  of  counsel  fees  by  a 
decree  allowing  the  interpleader,  even 
though  such  funds  be  paid  into  the 
registry  of  the  court  under  such  decree. 
Helmken  v.  Meyer,  118  Ga.  657,  45  S. 
E.  450. 

13.  Michigan  Plaster  Co.  v.  White, 
44  Mich.  25,  30,  5  N.  W.  1086,  wherein 
the  bill  was  filed  improperly  and  the 
costs  of  both  courts  were  against  the 
complainant.  St.  Louis  L.  Ins.  Co.  v. 
Alliance,  23  Minn.  7.  See  also  Farley 
V.  Blood,  30  N.  H.  354,  374. 

[aj  Where  the  complainant  claimed 
that  the  amount  due  was  less  than  the 
amount  which  the  court  found  to  be 
due,  the  complainant  was  not  entitled 
to  costs.  English  v.  Warren,  65  N.  J. 
Eq.  30,  54  Atl.  860. 

[b]  Where  one  of  the  defendants 
knew  of  the  complainant 's  interest  in 
the  fund  and  did  not  disclose  it,  he 
will  not  be  allowed  his  costs.  Wing  V. 
Spaulding,   64   Vt.   83,   88,   23   Atl.    615. 

[cj  Where  the  defendants,  Instead 
of  demurring,  answered,  insisting 
therein  that  the  bill  was  improperly 
filed,  upon  a  dismissal  of  the  bill,  they 
were  only  allowed  the  costs  to  which 
they  would  have  been  entitled  if  they 
had  demurred.  Shaw  f.  Coster,  8  Paige 
(N.  Y.)  339,  35  Am.  Dec.  690.  To  same 
effect  see  Quinn  v.  Patton,  37  N.  C.  48. 

14.  Atkinson  v.  Manks,  1  Cow.  (N. 
Y.)   691,  710. 

[a]  An  allowance  of  costs  and  at- 
torneys' fees  to  the  losing  parties  to 
a  bill  of  interpleader,  to  be  taxed  as 
between  solicitor  and  client,  and  to  be 
paid  out  of  the  fund,  is  improper 
where  the  only  cause  of  the  suit  is 
their  unjust  claim  to  property  which  is 
not  theirs.  Cobb  r.  Eice,  130  Mass. 
231. 

15.  U.  S. — McNxmara  v.  Provident, 
etc.,  114  Fed.  910,  52  C.  C.  A.  530.  HI. 
DiekiuFon  r.  Griggsville  Bank,  111  111. 
App.  183.  Mich.— ^Ladies  of  Modern  Mac- 
cabees V.  Daley,  166  Mich.  542,  131  N.  W. 
1127;  Michigan  Plaster  Co.  v.  White,  44 
Mich.  25,  5  N.  W.  1086.  Mo.— Sovereign 


INTERPLEADER 


223 


plainant  to  file  his  bill.     Costs  have  been    apportioned    between    the 
claimants/*^ 

Security  for  costs  may  be  required  where  the  interpleader  is  a  non- 
resident;^' but  not  where  tbe  claimant  is  a  non-resident.^* 

XI.  UNDER  STATUTES.  —  A.  In  General.  —  The  statutes  now 
very  generally  provide  for  the  remedy  by  interpleader.^^  The  statutory 
proceeding,  where  applicable,  provides  substantially  the  remedy  which 


Camp  V.  Wood,  100  Mo.  App.  655,  75 
S.  W.  377;  Woodmen  v.  Broadwell,  114 
Mo.  App.  471,  89  S.  W.  891.  N.  H. 
Farley  v.  Blood,  30  N.  H.  354.  N.  Y. 
Winfield  v.  Bacon,  24  Barb  154;  Miller 
'V.  Watts,  4  Duer  203;  Badeau  v.  Eogers, 
2  Paige  209;  Eiehards  V.  Salter,  6 
Johns.  Ch.  445;  Atkinson  V.  Manks,  1 
Cow.  691,  710;  Canfield  v.  Morgan, 
Hopkins  Ch.  224  (holding  that  costs  will 
be  against  the  defendant  in  the  wrong 
even  though  he  is  out  of  the  juris- 
diction). Pa. — Black's  Appeal,  106  Pa. 
344.  K.  I. — Manchester,  etc.  v.  Stim- 
son,  2  E.  I.  415.  Va.— Pettus  v.  Hen- 
dricks, 113  Va.  326,  74  S.  E.  191; 
Beers  v.  Spooner,  9  Leigh  (36  Va.)  153. 
W,  Va. — Swiger  r.  Havman,  56  W.  Va. 
123,  48  S.  E.  839.  Eng.— Edensor  v. 
Eoberts,  2  Cox.  280,  30  Eng.  Eeprint 
130;  Hodges  v.  Smith,  1  Cox.  357,  29 
Eng.  Eeprint  1202;  Hendry  i\  Key, 
Dickens  291,  21  Eng.  Eeprint  280; 
Mason  v.  Hamilton,  5  Sim.  19,  58  Eng. 
Eeprint  245;  Aldridge  v.  Mesner,  6  Ves. 
Jr.  418,  31  Eng.  Eeprint  1122;  Dowson 
V.  Hardcastle,  2  Cox  278,  30  Eng.  Ee- 
print 129;  Eeeves  v.  Barraud,  7  Scott 
281;  Penn  v.  Edmonds,  5  Hare  314,  67 
Eng.  Eeprint  933;  Bowdler  r.  Smith,  1 
Dowl.  P.  C.  417;  Duear  v.  Mackintosh, 
2  Dowl.  730;  Aldridge  v.  Thompson,  2 
Bro.  C.  C.  149,  29  Eng.  Eeprint  86; 
Cowtan  V.  Williams,  9  Ves.  Jr.  107,  32 
Eng.  Eeprint  542.  Can. — Davidson  V. 
Douglas,  12  Grant  Ch.  (U.  C.)  181. 

[a]  The  prevailing  defendant  will 
usually  have  to  look  to  the  other  de- 
fendant for  his  costs.  Michigan  Plas- 
ter Co.  V.  White,  44  Mich.  25,  30,  5 
N.  W.  1086. 

[b]  The  successful  defendant  is  en- 
titled to  a  decree  against  the  defend- 
ant at  fault,  for  the  costs  of  the  com- 
plainant taken  out  of  fund  as  well  as 
for  his  own  costs.  Swiger  v.  Hayman, 
56  W.  Va.  123,  48  S.  E.  839.  In  Yates 
V.  Tisdale,  3  Edw.  (N.  Y.)  71,  the  los- 
ing defendant  had  to  pay  the  costs  and 
to  reimburse  the  fund  for  the  payment 


of  the  complainant's  costs.  See  also 
Farley  v.  Blood,  30  N.  H.  354,  374. 

[cj  Where  a  defendant  having  been 
sued  separately  by  two  plaintiffs,  causes 
them  to  interplead,  the  losing  party  in 
the  interpleader  may  be  charged  with 
the  costs  of  the  interpleader,  and  of 
the  action  brought  by  himself,  but 
cannot  be  charged  with  the  costs  of 
the  other  action  to  which  he  was  no 
party.  Morgan  v.  Perkins,  94  Ga.  353, 
21  S.  E.   574. 

[d]  Costs  were  not  granted  as 
against  the  minor  heirs  where  a  decree 
disposing  of  a  beneficiary  fund  was 
altered  in  favor  of  the  widow  who  ap- 
pealed. Catholic  Ben.  Assn.  v.  Priest, 
46  Mich.  429,  9  N.  W.  481. 

16.  Delta  &  Pine  Land  Co.  v.  Sher- 
wood, 187  HI.  App.  167. 

17.  A  motion  for  security  for  costs 
should  be  sustained  if  the  interpleader 
is  a  non-resident.  Blashland-Parcels- 
Jordan  Shoe  Co.  V.  Hilig,  70  Mo.  App. 
301,  308. 

18.  U.  S.— Gross  &  P.  Mfg.  Co.  v. 
Gerhard,  11  Fed.  Cas.  77,  No.  5,843. 
N.  Y. — McHugh  t'.  Astrophe,  1  Misc. 
218,  20  N.  Y.  Supp.  877,  878.  Pa. 
Smith  V.  Stoddart,  14  Phila.  133 
(wherein  "the  court  said  that,  as  no 
costs  could  be  recovered  against  a  claim- 
ant in  an  interpleader,  except  for  some 
misconduct  on  his  part,  such  as  the 
setting  up  of  a  fraudulent  or  frivolous 
claim,  it  was  not  jiroper  to  require  him 
to  give  any  security.  To  do  so  would 
be  to  presume  that  he  is  not  acting  in 
good  faith,  whereas  the  legal  presump- 
tion is  the  reverse.");  Linton  v.  Pol- 
lock, 5  Pa.  Co.  Ct.  243  (holding  that 
a  statute  providing  that  "if  the  plain- 
tiff resides,  or  shall  remove  out  of  the 
state,  etc.,  the  defendant,  .  .  .  may 
have  a  rule  for  security  for  costs, 
etc.,"  does  not  apply  to  the  ease  of 
a  non-resident  brought  in  to  inter- 
plead). 

19.  See  generally  the  statutes,  and 
supra,  I,  note  14. 
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formerly  obtained  by  a  bill  of  interpleader  in  equity.^"  It  is  merely 
a  substitute  for  the  old  equitable  remedy,  furnishing  a  cumulative  and 
concurrent  remedy  governed  by  the  same  principles,^^  the  equitable 
jurisdiction  remaining  unabridged  unless  expressly  taken  away-  by 


20.  Gonia  v.  O'Brion  (Mass.),  HI 
N.  E.  787;  Burkee  v.  Matson,  114  Minn. 
233,  130  N.  W.  1025. 

21.  See  the  following  eases:  Ala. 
Stewart  v.  Sample,  168  Ala.  270,  53  So. 
182;  Davis  v.  Douglass,  12  Ala.  App. 
581,  68  So.  528.  Ark.— Chicago,  E.  I. 
&  P.  E.  Co.  V.  Moore,  92  Ark.  446, 
123  S.  W.  233.  Conn.— Meriden  Sav. 
Bank  v.  McCormack,  79  Conn.  260,  64 
Atl.  338.  D.  C— Dexter  v.  Lieliliter, 
24  App.  Cas.  222.  Idaho.— McCaulev 
V.  Sears,  3  Idaho  676,  34  Pac.  814. 
Ind. — Northwestern  Mut.  Ins.  Co.  v. 
Kidder,  162  Ind.  382,  70  N.  E.  489; 
Nofsinger  v.  Eeynolds,  52  Ind.  218. 
la.— Hovt  V.  Gouge,  125  Iowa  603,  101 
N.  W.  464;  Stephenson  v.  Stephenson, 
64  Iowa  534,  21  N.  W.  19.  Kan,— Boartl 
of  Education  t\  Scoville,  13  Kan.  17. 
Ky. — Starling  v.  Brown,  7  Bush  164. 
Mass.— Gonia  v.  O'Brion,  111  N.  E. 
787;  Third  Nat.  Bank  v.  Shillings 
Lumb.  Co.,  132  Mass.  410.  Minn. 
Austin  V.  March,  86  Minn.  232,  90  N. 
W.  384;  Sehuvler  v.  McCord  Co.,  79 
Minn.  39,  81  N.  W.  547.  Miss.— Mc- 
Alister  Bros.  &  Co.  v.  Sanders,  167 
Miss.  283,  65  So.  249;  Caston  r.  Turner, 
95  Miss.  303,  48  So.  721.  Mo.— Atkin- 
son V.  Carter,  101  Mo.  App.  477,  74 
9.  W.  502;  Lippman  v.  Warren,  94  Mo. 
App.  486,  68  S.  W.  225.  N.  Y.— Pouch 
V.  Prudential  Ins.  Co.,  204  N.  Y.  281, 
97  N.  E.  731;  Crane  V.  McDonald,  118 
N.  Y.  648,  23  N.  E.  991;  Wenstrom 
Elec.  Co.  V.  Bloomer,  85  Hun  389,  32 
N.  Y.  Supp.  903;  B.  Altman  &  Ce.  r. 
Comstock,  165  App.  Div.  160,  150  N.  Y. 
Supp.  662;  O'Eourke  v.  Patterson,  157 
App.  Div.  284,  142  N.  Y.  Supp.  195; 
Hanna  r.  Man.  Trust  Co.,  104  App.  Div. 
90,  93  N.  Y.  Supp.  3©4;  Windecker  v. 
Mutual  Life  Ins.  Co.,  12  App.  Div.  73, 
80,  43  N.  Y.  Supp.  358.  N.  D.— More 
V.  Western  Grain  Co.,  153  N.  W.  976. 
Ohio.— First  Nat.  Bank  v.  Beebe,  62 
Ohio  St.  41,  56  N.  E.  485;  Johnston 
V.  Oliver,  51  Ohio  St.  6,  36  N.  E.  458; 
Bridge  v.  Martin,  2  Ohio  Dee.  (Ee- 
print)  410.  Okla.— Goodrich  i\  Wil- 
liamson, 10  Okla.  588.  Pa.— Wilbra- 
ham  V.  Horroeks,  8  W.  N.  C.  285.  S.  C. 
Brock  V.  Southern  Ey.  Co.,  44  S.  C. 
444,  22  S.  E.  601.    Va.— Eunkle  v.  Kun- 
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kle,  112  Va.  788,  72  S.  E.  695.  W.  Va. 
Dickeschied  v.  Exchange  Bank,  28  W. 
Va.  340. 

[a]  It  is  a  general  rule  everywhere 
that  the  action  of  interpleader  is  con- 
current with  and  not  superseded  by 
statutory  remedies  authorizing  defend- 
ants in  law  actions  to  bring  in  other 
parties,  or  to  have  other  parties  sub- 
stituted. Hovt  f.  Gouge,  125  Iowa  603, 
101  N.  W.  464. 

[b]  "It  is  not  a  substitute  for  the 
action  of  interpleader,  but  is  an  addi- 
tional and  summary  remedy  afforded  to 
defendants  to  compel  rival  claimants 
to  be  brought  into  the  action."  Du 
Bois  V.  Union  Dime  Sav.  Inst.,  89  Hun 
382,  35  N.  Y.  Supp.  397. 

[c]  "It  is  not  a  new  but  a  concur- 
rent and  more  simple  remedy."  Pouch 
V.  Prudential  Ins.  Co.,  204  N.  Y.  281, 
97  N.  E.  731. 

[d]  In  Davis  v.  Douglass,  12  Ala. 
App.  581,  68  So.  528,  the  court  said: 
' '  While  the  remedy  thus  furnished  by 
the  statute  is  not  exclusive,  it  was 
designed  to  afford  means  for  accom- 
plishing, in  a  more  simple  and  con- 
venient way,  the  objects  and  purposes 
of  a  bill  of  interpleader  in  equity;  and 
the  same  principles  which  govern  the 
applicability  of  such  a  bill  govern  the 
applicability  of  the  statutory  substi- 
tute. Where  the  former  will  not  lie, 
the  latter  will  not  lie." 

22.  Ala. — Crass  v.  Memphis,  etc.  E. 
E  Co.,  96  Ala.  447,  453,  11  So.  480. 
La. — Lauterbach  v.  Seikmann,  125  La. 
839,  51  So.  1008.  Va.— Eunkle  V.  Eun- 
kle, 112  Va.  788,  72  S.  B.  695. 

[a]  The  rules  relating  to  actions  of 
interpleader  have  been  broadened  by 
statutes  in  Connecticut  and  the  scope 
of  the  remedy  is  much  wider  there- 
under. Meriden  Savings  Bank  v.  Mc- 
Cormack, 79  Conn.  260,  64  Atl.  338. 

[b]  The  fact  that  one  may  have  an 
interpleader  at  law  is  no  objection  to 
this  jurisdiction.  Wilbrahani  v.  Hor- 
roeks' 8  W.  N.  C.  (Pa.)  285. 

[c]  Power  of  the  court  to  order  in- 
terpleaders does  not  rest  exclusively 
upon  the  statute  but  was  exercised  long 
before,  and  is  exercised  independently 
of  statute.     Hillegass  v.  Strohecker,  22 
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statute.     In  the  absence  of  a  prescribed  method  of  procedure  by  the 
statute,  the  equity  practice  will  be  followed.^^ 

B.  Substitution  of  Third  Part^.  —  Many  statutes  provide  that 
in  actions  upon  contracts,  or  for  the  recovery  of  specific  personal  prop- 
erty, the  defendant  may  make  an  application  that  a  third  person,  not 
a  party  to  the  suit,  who  claims  the  amount  or  property  in  controversy, 
be  substituted  in  his  place  as  party  defendant.^* 


Pa.  Dist.  635.  "But  neither  under  the 
statute  nor  apart  from  it  is  an  inter- 
pleader order  to  be  had  for  the  asking. 
The  court  may,  and,  if  proper,  will, 
grant  it;  but  in  order  to  make  it  proper 
so  to  do,  there  must  be  some  purpose 
to  be  served  by  it  which  cannot  as 
well  be  served  without  it;  some  right, 
equity  or  convenience  promoted  which 
otherwise  would  be  denied. ' '  Hille- 
gass  V.  Stroheeker,  22  Pa.  Dist.  635. 

23.  Greenblatt  v.  Mendelsohn,  92  N. 
Y.  Supp.  963;  Eochelle  v.  Pacific  Exp. 
Co.,  56  Tex.  Civ.  App.  142,  147. 

[a]  "In  Pouch  v.  Prudential  Insur- 
ance Co.,  204  N.  Y.  281,  97  N.  E.  731, 
Ann.  Cas.  1913C,  1191,  construing  Cede 
Civ.  Proc.  §820a,  the  strict  rules  in 
actions  of  interpleader  were  held  not 
to  have  been  relaxed  by  the  Legisla- 
ture by  Laws  of  1908,  c.  285,  relating 
to  such  actions."  Empire  Eng.  Corj). 
V.  Mack,  217  N.  Y.  85,  111  N.  E.  475. 

For  practice   see   supra,  this   article. 

24.  See  generally  the  statutes  and 
the  following:  U.  S. — Huxley  v.  Penn- 
sylvania, etc.  Co.,  184  Fed.  705, 
106  C.  C.  A.  659,  under  Penn- 
sylvania Act  of  March  11,  1836 
(P.  L.  76).  Ala.— Code,  1907,  §6050; 
Stewart  v.  Sample,  168  Ala.  270,  53  So. 
182;  Coleman  v.  Chambers,  127  Ala. 
615,  29  So.  58;  Davis  v.  Douglass,  12 
Ala.  App,  581,  68  So.  528.  Ark.— Kir- 
by's  Dig.,  1904,  §6013.  Cal.— Code  Civ. 
Proc,  §386.  D.  C— Dexter  r.  Lich- 
liter,  24  App.  Cas.  222,  under  code, 
§1531.  Idaho.— McCauley  v.  Sears,  3 
Idaho  676,  34  Pac.  814,  under  Eev. 
St.,  §4109.  Ind.— Northwestern  Mut. 
Ins.  Co.  V.  Kidder,  162  Ind.  382,  70 
N.  E.  489  (under  Burns'  St.,  1901, 
§274);  Mansfield  v.  Shipp,  128  Ind. 
55,  27  N.  E.  427;  Hall  v.  Craig,  125 
Ind.  523,  25  N.  E.  538;  Smallhouse  v. 
Thompson,  17  Ind.  204.  la. — Bixby  r. 
Blair,  56  Iowa  416,  9  N.  W.  318.  Mass. 
Underwood  t'.  Boston,  etc.  Sav.  Bank, 
141  Mass.  305,  4  N.  E.  822.  Minn. 
Schuler  r.  McCord  Co.,  79  Minn.  39,  81 
N.  W.  547;  Hooper  v.  Balch,  31  Minn. 


276,  17  N.  W.  617.  Miss.— Code,  1906, 
§772;  McAlister  Bros.  &  Co.  v.  San- 
ders, 107  Minn.  283,  65  So.  249;  Caston 
V.  Turner,  95  Miss.  303,  48  So.  721; 
Boyle  r.  Manion,  74  Miss.  572,  21  So. 
530;  Moore  v.  Ernst,  54  Miss.  642.  Mo. 
Roselle  v.  Farmers'  Bank,  119  Mo.  84, 
24  S.  W.  744;  Atkinson  v.  Carter,  101 
Mo.  App.  477,  74  S.  W.  502;  Lippman 
r.  Warren,  94  Mo.  App.  486,  68  S.  W. 
225;  Sullivan  v.  Knights  of  Matthew, 
73  Mo.  App.  43.  Neb. — Jaques  v.  Dawes, 
3  Neb.  (Unof.)  752,  92  N.  W.  570. 
N.  Y.— Home  Mach.  Co.  v.  GifPord,  66 
Barb.  597;  O'Connor  r.  Lock,  148  App. 
Div.  765,  133  N.  Y.  Supp.  320;  Wie- 
balk  i:  New  York,  146  App.  Div.  925, 
131  N.  Y.  Supp.  1150;  American  Trust 
Co.  &  Sav.  Bank  r.  Thalheimer,  29 
App.  Div.  170,  51  N.  Y.  Supp.  813; 
Wells  r.  Corn  Exch.  Bank,  87  N.  Y. 
Supp.  480.  N.  C. — Maynard  v.  Life 
Ins.  Co.,  132  N.  C.  711,  44  S.  E.  405. 
N,  D. — Comp.  Laws,  §7414;  More  v. 
Western  Grain  Co.,  153  N.  W.  976. 
Ohio.— First  Nat.  Bank  v.  Beebe,  62 
Ohio  St.  41,  56  N.  E.  485;  Johnston 
r.  Oliver,  51  Ohio  St.  6,  36  N.  E.  458; 
Bridge  v.  Martin,  2  Ohio  Dec.  (Reprint) 
410.  Okla. — Goodrich  r.  Williamson, 
10  Okla.  588,  63  Pac.  974.  Ore.— Hen- 
derson r.  Backus,  56  Ore.  550,  109  Pac. 
577.  S,  C. — Brock  r.  Southern  Ry.  Co., 
44  S.  C.  444,  22  S.  E.  601;  Patterson 
V.  Pagan,  18  S.  C.  584.  W.  Va.— Dicke- 
schied  v.  Exchange  Bank,  28  W.  Va. 
340.  Wis. — Merriam  r.  Horner,  92  Wis. 
654,  66  N.  W.  808;  Baxter  r.  Dav,  73 
Wis.  27,  40  N.  W.  675.  Wyo.— Kin- 
ney V.  Ilvnds,  7  Wyo.  22,  49  Pac.  403, 
52  Pac.   i081. 

See  also  supra,  II,  note  23. 

[a]  "The  object  and  purpose  of  the 
statute  is  to  protect  the  party  from 
double  vexation  in  respect  to  one 
liability."  McCauley  v.  Sears,  3  Idaho 
676,  34  Pac.  814.  And  see  Gonia  v. 
O'Brion  (Mass.),  Ill  N.  E.  787,  and 
s^ipra. 

[b]  Such  statutes  were  intended  as 
auxiliary  to  the  chancery  practice,  and 
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The  application  for  substitution  of  a  third  person  as  defendant  may 
be  made  at  any  time  before  issue  joined,^^  or  answer  filed. ^^  It  is  made 
by  an  affidavit,  setting  forth  that  such  third  person,  without  collusion 


as  directing  the  practice  in  the  par- 
ticular classes  of  cases  named,  and 
were  not  intended  to  regulate  the 
whole  subject-matter  of  interpleader. 
First  Nat.  Bank  v.  Beebe,  62  Ohio  St. 
41,  56  N.  E.  485;  Swett  v.  Mutual, 
etc.  Ins.  Co.,  33  Ohio  Cir.  Ct.  369,  14 
Ohio  Cir.  Ct.  (N.  S.)  100;  Kinney  v. 
Hynds,  7  Wyo.  22,  49  Pac.  403,  52  Pac. 
1081. 

[c]  Only  a  person  not  a  party  to 
the  action  may  be  brought  in  by  inter- 
pleader under  the  provisions  of  such 
statutes.  Brock  v.  Southern  Ey.  Co., 
44  S.  C.  444,  22  S.  E.  601. 

[d]  Interpleader  under  such  stat- 
utes is  limited  to  the  cases  enumerated 
therein.  More  v.  Western  Grain  Co. 
(N.  D.),  153  N.  W.  976.  And  see  Wie- 
balk  V.  New  York,  146  App.  Div.  925, 
131  N.  Y.  Supp.  1150. 

[e]  Federal  Courts. — The  right  to 
interplead  under  the  code  may  be  en- 
forced in.  the  United  States  Circuit 
Court  (district  court).  Wells  Fargo  v. 
Miner,  25  Fed.  533. 

25.  Alabama  Code,  1907,  §6050; 
Stewart  i:.  Sample,  168  Ala.  270,  53  So. 
182;  Davis  r.  Douglass,  12  Ala.  App. 
581,  68  So.  528. 

26.  See  the  following:  U.  S.— Hux- 
ley V.  Pennsylvania,  etc.  Co.,  184  Fed. 
705,  106  C.  C.  A.  659,  under 
Pennsylvania  Act  of  March  11, 
1836  (P.  L.  76).  Cal.— Code  Civ. 
Proc,  §386.  Idaho.— McCaulev  v.  Sears, 
3  Idaho  676,  34  Pac.  814,  under  Eev. 
St.,  §4109.  Ind.— Northwestern  Mut. 
Ins.  Co.  V.  Kidder,  162  Ind.  382,  70 
N.  E.  489  (under  Burns'  St.,  1901, 
§274);  Mansfield  r.  Shipp,  128  Ind.  55, 
27  N.  E.  427;  Smallhouse  V.  Thompson, 
17  Ind.  204.  la.— Bixby  r.  Blair,  56 
Iowa  416,  9  N.  W.  318,  such  provision 
does  not  apply  where  the  application 
is  made  jointly  by  a  sheriff  and  the 
party  in  whose  favor  process  issued. 
Miss.— Code,  1906,  §772;  McAlister 
Bros.  &  Co.  V.  Sanders,  107  Miss.  283, 
65  So.  249.  N.  Y.— Dreyfus  r.  Casev, 
52  Hun  95,  5  N.  Y.  Supp.  65;  St.  John 
V.  Union  Mut.  Ins.  Co.,  132  App.  Div. 
515,  117  N.  Y.  Supp.  1077;  American 
Tr.  &  Sav.  Bank  v.  Tholheimer,  29  App. 
Div.  170,  51  N.  Y.  Supp.  813;  Midler 
V.  Lese,  45  Misc.  637,  91  N.  Y.  Supp. 
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148.  N.  D.— Comp.  Laws,  §7414;  More 
V.  Western  Grain  Co.,  153  N.  W.  976. 
Ohio.— First  Nat.  Bank  v.  Beebe,  62 
Ohio  St.  41,  56  N.  E.  485;  Cozad  v. 
Shannon,  7  Ohio  Dec.  (Reprint)  542; 
Bridge  v.  Martin,  2  Ohio  Dec.  (Re- 
print) 410.  Okla.— Goodrich  v.  Wil- 
liamson, 10  Okla.  588,  63  Pac.  974, 
under  Code  Civ.  Proc,  §43.  S.  0. 
Brock  v.  Southern  Ry.  Co.,  44  S.  C. 
444,  22  S.  E.  601.  Wis.— Baxter  v.  Dav, 
73  Wis.  27,  40  N.  W.  675.  Wyo.— Kin- 
ney V.  Hynds,  7  Wyo.  22,  49  Pac.  403, 
52  Pac.  1081. 

Time  for  Tjringing  interpleader  suits 
generally,  see  supra,  IV. 

[a]  The  filing  of  an  answer  (1) 
waives  the  right  to  have  an  inter- 
pleader. Johnston  i\  Oliver,  51  Ohio 
St.  6,  36  N.  E.  458;  Swett  i:  Mutual, 
etc.  Ins.  Co.,  33  Ohio  Cir.  Ct.  369,  14 
Ohio  Cir.  Ct.  (N.  S.)  100.  And  see 
Reischmann  .Co.  v.  Mulvihill,  136  N.  Y. 
Supp.  71.  (2)  Where  the  defendant 
admits  his  liability  and  alleges  that 
he  is  not  liable  to  the  plaintiff  but  to 
a  third  person,  such  allegation  amounts 
to  a  defense  and  defeats  the  right  to 
interplead.  Southwark  Nat.  Bank  v. 
Childs,  39  App.  Div.  560,  57  N.  Y. 
Supp.  789.  And  see  Gonia  v.  O'Brion 
(Mass.),  Ill  N.  E.  787.  (3)  But  see 
Merriam  v.  Horner,  92  Wis.  654,  66 
N.  W.  808,  wherein  it  was  said:  "No 
doubt  it  is  competent  for  the  court  to 
grant  the  order  of  substitution  after 
answer,  in  a  proper  case,  in  its  dis- 
cretion, for  good  cause  shown."  This 
was  under  a  statute  providing  that  the 
application  be  made  before  answer,  but 
the  court  said  that  such  statute  was 
remedial  and  to  be  so  construed  as  to 
bring  within  the  remedy  provided  all 
cases,  fairly  within  its  terms,  in  which 
the  remedy  could  be  beneficially  ap- 
plied. 

fb]  Defendant  may  be  allowed  to 
withdraw  his  plea  filed  in  the  case  and 
an  order  for  interpleader  granted. 
Christian  League  v.  Fehr,  19  Pa.  Dist. 
232. 

[e]  The  filing  of  a  demurrer  does 
not  waive  the  right  of  the  defendant 
to  file  an  interpleader.  Cozad  v.  Shan- 
non, 7  Ohio  Dec.   (Reprint)   542. 
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with  him,  claims  the  amount  or  property  in  controversy."  The  affi- 
davit should  contain  facts  tending  to  show  that  such  adverse  claim 
has  a  just  or  reasonable  ground  to  support  it,-®  or  that  the  defendant 
is  unable  to  determine,  without  hazard  to  himself,  to  whom  he  can 
safely  deliver  the  fund  or  property  in  question.-'* 

Notice  of  such  application    is  given  the  person^"  whom  the  defendant 


y 


27.  See  the  following:  Ala. — Code, 
1907,  §6050;  Davis  r.  Douglass,  12  Ala. 
App.  581,  68  So.  528.  Ark.— Kirbv's 
Dig.,  1904,  §6013.  C'al.— Code  Civ. 
Proc,  §386.  D.  C— Code,  §1531;  Dex- 
ter r.  Liehliter,  24  App.  Cas.  222. 
Idaho. — MeCauley  v.  Sears,  3  Idaho 
676,  34  Pac.  814,  under  Eev.  St.,  §4109. 
Ind. — Northwestern,  etc.  Ins.  Co.  v. 
Kidder,  162  Ind.  382,  70  N.  E.  489 
(under  Burns'  St.,  1901,  §274);  Mans- 
field V.  'Shipp,  128  Ind.  55,  27  N.  E. 
427;  Smallhouse  v.  Thompson,  17  Ind. 
204.  Ky. — Starling  v.  Brown,  7  Bush 
164.  Miss.— Code,  1906,  §772.  N.  Y. 
Schell  V.  Lowe,  75  Hun  43,  26  N.  Y. 
Supp.  991;  Dreyfus  V.  Casey,  52  Hun 
95,  5  N.  Y.  Supp.  65;  Pouch  i'.  Pru- 
dential Ins.  Co.,  146  App.  Div.  612,  131 
N.  Y.  Supp.  376;  St.  John  v.  Union 
Mut.  Ins.  Co.,  132  App.  Div.  515,  117 
N.  Y.  Supp.  1077;  Helene  V.  Corn  Ex- 
change Bank,  96  App.  Div.  392,  89 
N.  Y.  Supp.  310;  American  Tr.  &  Sav. 
Bank  v.  Thalheimer,  29  App.  Div.  170, 
51  N.  Y.  Supp.  813.  N.  D.— Comp. 
Laws,  §7414;  More  v.  Western  Grain 
Co.,  153  N.  W.  976.  Ohio.— Johnston 
V.  Oliver,  51  Ohio  St.  6,  36  N.  E.  458; 
Bridge  v.  Martin,  2  Ohio  Dec.  (Re- 
print) 410.  Okla. — Goodrich  v.  Wil- 
liamson, 10  Okla.  588,  63  Pac.  974. 
S.  C— Brock  v.  Southern  Rv.  Co.,  44 
S.  C.  444,  22  S.  E.  601.  W.  Va.— Dicke- 
schied  r.  Exchange  Bank,  28  W.  Va. 
340.  Wis.— Baxter  v.  Day,  73  Wis.  27, 
40  N.  W.  675.  Wyo.— Kinney  r. 
Hynds,  7  Wyo.  22,  49  Pac.  403,  52  Pac. 
1081. 

Form  and  sufficiency  of  bill  or  com- 
plaint in  interpleader,  see  supra,  VII, 
B. 

[a]  The  affidavit  is  insufficient  if  it 
fails  to  set  forth  that  there  is  no  col- 
lusion between  the  defendaiit  and  the 
third  person  whom  he  desires  substi- 
tuted. Starling  r.  Brown,  7  Bush 
(Ky.)  164.  And  see  O'Connor  r.  Lock, 
148  App.  Div.  765,  133  N.  Y.  Supp.  320, 
and  supra,  VII,  B,   3. 

[b]  The  affiant  need  not  state  that 
the    demand     of     such     claimant     will 


probably  be  successfully  made  against 
the  subject  of  the  controversy.  Drey- 
fus V.  Casey,  52  Hun  95,  5  N.  Y.  Supp. 
65. 

[c]  An  affidavit  which  has  not  been 
served  upon  the  party  against  whom 
it  is  used,  should  not  be  received  and 
considered  on  an  application  to  sub- 
stitute a  third  person  as  the  party  de- 
fendant. Chapuis  r.  Long,  77  App. 
Div.  272,  78  N.  Y.  Supp.   1046. 

28.  Chapuis  v.  Long,  77  App.  Div. 
272,  78  N.  Y.  Supp.  1046;  Southwark 
Nat.  Bank  v.  Childs,  39  App.  Div.  560, 
57  N.  Y.  Supp.  789;  Roberts  v.  Van- 
horne,  21  App.  Div.  369,  47  N.  Y. 
Supp.  448;  Burritt  V.  Press  Pub.  Co., 
19  App.  Div.  609,  46  N.  Y.  Supp.  295; 
Schell  V.  Lowe,  75  Hun  43,  26  N.  Y. 
Supp.  991;  Cross  &  Brown  Co.  v.  Ludin 
Realty  Co.,  90  Misc.  606,  154  N.  Y. 
Supp.    26.     See   also   supra,   VII,   B,    1. 

29.  St.  John  V.  Union  Mut.  Ins.  Co., 
132  App.  Div.  515,  117  N.  Y.  Supp. 
1077;  Chapuis  v.  Long,  77  App.  Div. 
272,  78  N.  Y.  Supp.  1046;  Woolworth 
i\  Phoenix  Mut.  Ins.  Co.,  25  App.  Div. 
629,  49  N.  Y.  Supp.  512;  Roberts  v. 
Vanhorne,  21  App.  Div.  369,  47  N.  Y. 
Supp.  448;  Burritt  v.  Press  Pub.  Co., 
19  App.  Div.  609,  46  N.  Y.  Supp.  295; 
Schell  r.  Lowe,  75  Hun  43,  26  N.  Y. 
Supp.  991;  Cross  &  Brown  Co.  v.  Ludin 
Realty  Co.,  90  Misc.  606,  154  N.  Y. 
Supp.  26.     See  also  sujyra,  VII,  B,  1. 

[a J  Facts  showing  why  the  defend- 
ant would  be  placed  in  peril  by  paying 
either  plaintiff  or  claimant  need  not  be 
set  forth.  Pouch  r.  Prudential  Ins, 
Co.,  146  App.  Div.  612,  131  N.  Y. 
Supp.  376.  But  see  Schell  v.  Lowe,  75 
Hun  43,  26  N.  Y.  Supp.  991. 

30.  See  the  following:  Ala. — Code, 
1907,  §6050.  Cal.— Code  Civ.  Proc, 
§386.  Idaho.— McCauley  t:  Sears,  3 
Idaho  676,  34  Pac.  814,  under  Rev. 
St.,  §4109.  Ind.— Northwestern  Mut. 
Ins.  Co.  i:  Kidder,  162  Ind.  382,  70 
N.  E.  489  (under  Burns'  St.,  1901, 
§274);  Mansfield  r.  Shipp,  128  Ind.  55, 
27  N.  E.  427.  N.  Y.— St.  John  v.  Union 
Mut.   Ins.   Co.,   132   App.   Div.   515,   117 
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desires  to  have  substituted  in  his  place,  and  under  some  statutes  to 
the  adverse  party.^^ 

After  such  notice  is  given,  the  court  may,  in  its  discretion,  make 
an  order  that  such  person  be  substituted  as  a  party  to  the  suit  in 
place  of  the  defendant,^^  and  will  discharge  the  defendant  from  liabil- 
ity to  either  party,  on  his  depositing  in  court  the  amount  of  the  debt, 
or  delivering  the  property,  or  its  value,  to  such  person  as  the  court 
may  direct. ^^     After  the  entry  of  the  order  of  interpleader,  the  pro- 


N.  Y.  Supp.  1077;  American  Tr.  & 
Sav.  Bank  v.  Thalheimer,  29  App.  Div. 
170,  51  N.  Y.  Supp.  813.  N.  D.— Comp. 
Laws,  §7414;  More  V.  Western  Grain 
Co.,  153  N.  W.  976.  S.  C— Brock  v. 
Southern  Ey.  Co.,  44  S.  C.  444,  22  S.  E. 
601. 

[a]  Failure  to  give  notice  to  such 
person  is  a  fatal  objection  to  the 
granting  of  an  order  of  interpleader. 
Eoberts  v.  Vanhorne,  21  App.  Div.  369, 
47  N.  Y.  Supp.  448.  And  see  O'Con- 
nor V.  Lock,  148  App.  Div.  765,  133 
N.  Y.  Supp.  320. 

Service  of  process  generally  in  inter- 
pleader suit,  see  supra,  VI. 

31.  See  generally  the  statutes  and 
the  following:  Cal. — Code  Civ.  Proc, 
§386.  Idaho.— McCauley  v.  Sears,  3 
Idaho  676,  .34  Pac.  814,  under  Eev.  St., 
§4109.  Ind. — Northwestern  Mut.  Ins. 
Co.  r.  Kidder,  162  Ind.  382,  70  N.  E. 
489;  Mansfield  v.  Shipp,  128  Ind.  55, 
27  N.  E.  427.  N.  Y.— St.  John  v. 
Union  Mut.  Ins.  Co.,  132  App.  Div. 
515,  117  N.  Y.  Supp.  1077;  American 
Tr.  &  Sav.  Bank  v.  Thalheimer,  29 
App.  Div.  170,  51  N.  Y.  Supp.  813. 
N.  D. — Comp.  Law,  §7414;  More  v. 
Western  Grain  Co.,  153  N.  W.  976. 
S.  C— Brock  r.  Southern  Ey.  Co.,  44 
S.  C.  444,  22  S.  E.   601. 

32.  See  generally  the  statutes  and 
the  following:  Ala.— Code,  1907,  §6050; 
Stewart  v.  Samjjle,  168  Ala.  270,  53  So. 
182;  Coleman  r.  Chambers,  127  Ala. 
615,  29  So.  58.  Cal.— Code  Civ.  Proc, 
§386.  D.  C— Dexter  v.  Lichliter,  24 
App.  Cas.  222.  Idaho.— McCauley  v. 
Sears,  3  Idaho  676,  34  Pac.  814,  under 
Eev.  St.,  §4109.  Ind.— Northwestern 
Mut.  Ins.  Co.  r.  Kidder,  162  Ind.  382, 
70  N.  E.  489;  Mansfield  v.  Shipp,  128 
Ind.  55,  27  N.  E.  427.  Miss.— Code, 
1906,  §772.  N.  D.— Comp.  Laws,  §7414; 
More  r.  Western  Grain  Co.,  153  N.  W. 
976.  Ohio. — Bridge  v.  Martin,  2  Ohio 
Dec.  (Eeprint)  410.  S.  C— Brock  v. 
Southern  Ey.  Co.,  44  S.  C.  444,  22  S.  E. 
601;   r'atter;on   r.   Pagan,  18  S.   C.  584. 
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W.  Va. — Dickeschied  v.  Exchange 
Bank,  28  W.  Va.  340.  Wis.— Baxter 
v.  Dav,  73  Wis.  27,  40  N.  W.  675. 
Wyo.— Kinney  v.  Hynds,  7  Wyo.  22,  49 
Pac.  403,  52  Pac.  1081. 

[a]  Substitution  Terminates  Suit 
Between  Plaintiff  and  Original  Defend- 
ant.— After  such  substitution  of  parties 
defendants  is  made,  the  original  de- 
fendant, having  succeeded  in  bringing 
the  two  adverse  claimants  into  court 
where  they  can  assert  their  respective 
claims  to  the  fund,  has  no  further 
right  to  interfere  in  the  contest  be- 
tween them.  Lippman,  Morrison  &  Co. 
r.  Warren,  94  Mo.  App.  486,  68  S.  W. 
225. 

fb]  Effect  of  Interpleader. — By  in- 
voking the  aid  of  the  statute  provid- 
ing for  substitution  of  third  party 
claimant  as  defendant,  the  defendant 
thereby  admits  liability  to  either  the 
plaintiff  or  claimant  and  the  fact  that 
the  claimant  fails  to  appear  and  pro- 
pound a  claim  is  of  no  concern  to  de- 
fendant and  he  cannot  come  in  and 
plead  thereafter.  McAlister  Bros.  & 
Co.  V.  Sanders,  107  Miss.  283,  65  So. 
249. 

fcj  No  Judgment  for  or  Against 
Original  Defendant. — The  filing  of  a 
demurrer  to  a  complaint  before  filing 
proceedings  in  interpleader  does  not 
authorize  the  rendition  of  a  personal 
judgment  for  or  against  the  original 
defendant.  Cozad  v.  Shannon,  7  Ohio 
Dec.   (Eeprint)  542. 

[d]  The  court  has  power,  where 
good  grounds  are  stated,  to  substitute 
in  place  of  the  one  selected  by  the 
plaintiff,  another  and  different  party 
defendant  only  when  a  showing  is 
made  that  such  substitution  is  neces- 
sary. Chapuis  V.  Long,  77  App.  Div. 
272,  78  N.  Y.  Supp.  1046. 

33.  See  the  following:  U.  S.— Hux- 
ley V.  Pennsylvania,  etc.  Co.,  184  Fed. 
705,  under  Pennsylvania  Act  of  March 
11,  1836  (P.  L.  76).  Ala.— Code,  1907, 
§6050;  Stewart  v.  Sample,  168  Ala.  270, 
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cedure  to  be  followed  is  the  same  as  that  adopted  by  courts  of  equity 
in  eases  of  interpleader.^* 

Revie-w.35  — As  the  granting  of  the  order  of  interpleader  is  dis- 
cretionary with  the  court,  its  action  will  not  be  reviewed,  except  for 
an  abuse  of  discretion.^^ 

XII.  INTERPLEADER,  BY  SHERIFF.  — A.  In  England. 
Under  the  interpleader  act^^  a  sheriff  may  compel  an  execution  cred- 
itor and  conflicting  claimants  to  property  held  by  him  under  execution 
to  interplead.^*  To  entitle  him  to  do  so,  however,  actual  claims  must 
have  been  made,^^  he  must  have  no  interest  in  the  controversy  and  be 


53  So.  182;  Davis  v.  Douglass,  12  Ala. 
App.  581,  68  So.  528.  Cal.— Code  Civ. 
Proc,  §386.  D.  C— Dexter  v.  Licliliter, 
24  App.  Cas.  222.  Idaho. — McCauley 
V.  Sears,  3  Idaho  676,  34  Pac.  814. 
Ind. — Northwestern  Mut.  Ins.  Co.  v. 
Kidder,  162  Ind.  382,  70  N.  E.  489; 
Mansfield  v.  Shipp,  128  Ind.  55,  27  N. 
E.  427.  Mass. — Underwood  r.  Boston, 
etc.  Sav.  Bank,  141  Mass.  305,  4  N.  E. 
822.  Miss.— Code,  1906,  §772.  Mo. 
Eoselle  v.  Farmers'  Bank,  119  Mo.  84, 
24  S.  W.  744.  N.  Y.— Sickles  v.  Wil- 
merding,  59  Hun  375,  13  N.  Y.  Supp. 
43;  Wilson  v.  Lawrence,  8  Hun  593; 
Fletcher  v.  Troy  Sav.  Bank,  14  How. 
Pr.  383;  Helene  v.  Corn  Exchange 
Bank,  96  App.  Div.  392,  89  N.  Y.  Supp. 
310;  American  Tr.  &  Sav.  Bank  v. 
Thalheimer,  29  App.  Div.  170,  51  N.  Y. 
Supp.  813;  Hirsch  v.  Military-Naval 
Corp.,  138  N.  Y.  Supp.  1076.  N.  C. 
Maynard  v.  Life  Ins.  Co.,  132  N.  C. 
711,  44  S.  E.  405.  N.  D.— Comp.  Laws, 
§7414;  More  V.  Western  Grain  Co.,  153 
N.  W.  976.  Ohio.— Bridge  v.  Martin,  2 
Ohio  Dec.  (Eeprint)  410.  Okla.— Good- 
rich v.  Williamson,  10  Okla.  588,  63 
Pac.  974.  Ore. — Henderson  v.  Backus, 
56  Ore.  550,  109  Pac.  577.  S.  C. 
Brock  V.  Southern  Ey.  Co.,  44  S.  C.  444, 
22  S.  E.  601.  Wis.— Baxter  v.  Dav,  73 
Wis.  27,  40  N.  W.  675.  Wyo.— Kinney 
V.  Hynds,  7  Wyo.  22,  49  Pac.  403,  52 
Pac.  1081. 

See  also  supra,  VTII,  A. 

34.  See  supra,  VIII. 

35.  See  generally  supra,  IX. 

36.  Tauton  v.  Gfroh,  8  Abb.  Pr.  N. 
S.  (N.  Y.)  385;  Dreyfus  v.  Casey,  52 
Hun  95,  5  N.  Y.  Supp.  65. 

37.  1  and  2  Will.  4  c.  58. 

[a]  The  court  is  not  bound  to  ap- 
ply equity  principles  in  an  interpleader 
under  the  act.  MacDonald  v.  G.  N.  W. 
Cent.  Ey.  Co.,  10  Manitoba  83,  90. 
Compare  supra,  XI. 


38.  See  the  following  cases:  Hughes 
V.  Smallwood,  25  Q.  B.  D.  306;  Smith  v. 
Critchfield,  14  Q.  B.  D.  873;  Fenwick  V. 
Laycock,  2  Q.  B.  108,  114  Eng.  Eeprint 
43;  Claridge  r.  Collins,  7  Dowl.  698; 
Oram  r.  Sheldon,  3  Dowl.  640;  Allen  v. 
Gibbon,  2  Dowl.  292;  Bishop  v.  Hinx- 
man,  2  Dowl.  166;  Clarke  v.  Lord,  2 
Dowl.  55;  Northcote  r.  Beauchamp,  1 
Moore  &  S.  158;  Parker  v.  Booth,  1 
Moore  &  S.  156;  Jones  v.  Jenkins,  25  U. 
C.  Q.  B.  151;  Oliphant  v.  Leslie,  24  U.  C. 
Q.  B.  398,  403;  Johnson  v.  MacDon- 
ald, 23  U.  C.  Q.  B.  183;  Turner  v. 
Tyrmchorak,  17  Manitoba  687;  Fox  V. 
Svmington,  9  Ont.  767;  Keenan  v.  Os- 
borne, 7  Ont.  L.  E.  134;  Farley  v.  Ped- 
lar, 1  Ont.  L.  E.  570;  Green  v.  Cornell, 
3  Ont.  W.  E.  872;  Goodyear  v.  Good- 
year, 1  Ont.  W.  E.  405. 

[a]  As  to  Growing  Crops. — Cooper 
r.  Dixon,  10  Ont.  App.  50;  Lucas  v. 
Holliday,  8   Ont.  L.  E.  541. 

[b]  As  to  Claims  for  Rent  "by  the 
Landlord. — Hughes  r.  Smallwood,  25  Q. 
B.  D.  306;  McLaughlin  v.  Hammill,  22 
Ont.  493. 

fc]  The  sheriff  cannot  compel  an 
interpleader  in  respect  to  partnership 
property  leaned  upon,  where  the  ad- 
verse claimant  is  the  copartner  of  the 
execution  debtor.  If  the  claimant  de- 
nies the  partnership  the  sheriff  should 
be  indemnified.  Holmes  v.  Mentze,  4 
Dowl.   (Eng.)   300. 

[d]  It  is  the  duty  of  the  sheriff  to 
make  some  inquiry  before  filing  his 
application  for  interpleader.  Bishop  v. 
Hinxman,  2  Dowl.   (Eng.)  166. 

39.  Isaac  r.  Spilsbury,  2  Dowl. 
(Eng.)  211;  Green  v.  Cornell,  3  Ont. 
W.  E.  872.  See  generally  supra,  III, 
C. 

[a]  The  bankruptcy  of  a  defendant 
may  be  grounds  for  asking  for  time 
to    return    the   writ;    but    it    must    ap- 
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impartial  between  the  parties.^°  He  should  make  application  within 
a  reasonable  time  after  notice  of  claim  ;*^  but  he  need  not  wait  for 
an  action  to  be  brought  against  him.*^  He  may  apply  under  some 
circumstances  before  the  goods  have  actually  been  seized,*^  though 
where  the  sheriff  has  withdrawn  before  making  seizure  or  has  paid 
over  the  proceeds  of  execution,  the  application  will  not  be  granted.*^ 


pear  that  a  claim  has  been  made. 
Bently  v.  Hook,  2  Dowl.    (Eng.)    339. 

[b]"  Where  the  plaintiff  (1)  is  sim- 
ply the  creditor  of  the  defendant  for 
a  larger  sum  and  in  a  different  mat- 
ter, the  application  will  not  be  granted. 
Smith  V.  Saunders,  37  L.  T.  (N.  S.)  359. 
(2)  And  also  where  it  is  merely  a  ques- 
tion of  precedence  of  two  execution 
creditors,  the  application  will  be  re- 
fused. Day  V.  Waldoek,  1  Dowl.  (Eng.) 
523;  Salmon  v.  James,  1  Dowl.  369. 

[c]  A  sheriff  will  not  be  allowed 
to  settle  a  question  of  exemption  in 
an  action  of  interpleader.  Gould  v. 
Hope,  20  Ont.  App.  347. 

40.  See  generally  supra,  III,  E. 

[a]  A  sheriff  cannot  file  an  ap- 
plication where  the  undersheriff  is  the 
plaintiff,  although  an  afiidavit  of  non- 
collusion  be  filed.  Ostler  r.  Bower,  4 
Dowl.    (Eng.)    605. 

[b]  And  so  where  it  appeared  that 
the  undersheriff  was  in  partnership 
with  a  solicitor,  and  the  writ  had  been 
sent  to  them  to  be  executed  and  they 
delayed  the  execution,  and  other  cred- 
itors issued  fiat  of  bankruptcy  to  which 
the  undersheriff 's  partner  was  solicitor 
the  sheriff  could  not  maintain  the  ac- 
tion. Duddin  v.  Long,  3  Dowl.  (Eng.) 
139. 

[c]  As  to  the  Necessity  of  Filing 
an  Affidavit  of  Non-Collusion. — It  has 
been  held  that  as  the  sheriff  is  a  pub- 
lic officer  it  was  not  necessary  for  him 
to  deny  collusion  on  filing  an  applica- 
tion for  interpleader.  Donniger  r. 
Hinxman,  2  Dowl.  (Eng.)  424;  Dob- 
bins V.  Green,  2  Dowl.  (Eng.)  509. 
But  see  Cook  v.  Allen,  2  Dowl.  (Eng.) 
11,  holding  that  it  is  not  at  all  clear 
that  the  sheriff  ought  not  to  deny  col- 
lusion. As  to  necessity  generally  for 
afiidavit  of  non-collusion  see  supra, 
VII,  B,  3. 

41.  Devereux  v.  .John,  1  Dowl.  (Eng.) 
548;  Tufton  v.  Harding,  8  Wklv.  Eep. 
122;  Cook  v.  Allen,  2  Dowl.  (Eng.)  11 
(holding  that  the  sheriff'  should  apply 
as  soon  as  possible) ;  Beale  v.  Overton, 
5    Dowl.    (Eng.)    599;    Dixon   v.    Ensell, 
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2  Dowl.  (Eng.)  621  (holding  that  the 
sheriff  must  file  his  application  prompt- 
ly; but  where  a  long  delay  has  been 
caused  by  negotiations  between  the 
parties,  he  will  be  allowed  the  relief). 
See  generally  supra,  IV. 

[a]  It  was  also  held  that  where 
the  delay  in  filing  the  application  is 
through  no  misconduct  on  the  part  of 
the  sheriff,  and  no  prejudice  is  sus- 
tained, the  relief  will  be  granted. 
MacDonald  f.  S.  N.  W.  Central  Ky. 
Co.,  10  Manitoba   (Can.)   83,  88. 

42.  Green  r.  Brown,  3  Dowl.  (Eng.) 
337.  Defending  an  action  brought  will 
not  defeat  his  right.  MacDonald  V. 
N.  G.  W.  Central  Ry.  Co.,  10  Manitoba 
(Can.)   83. 

43.  Lea  v.  Rossi,  11  Hurl.  &  Gord. 
Exch.  (Eng.)  13;  Day  v.  Carr,  7  Exch. 
(Eng.)  883;  Keenan  v.  Osborne,  7  Ont. 
L.  R.   (Can.)    134. 

fa]  The  statute  provides  that  the 
sheriff  may  apply  where  the  goods  are 
taken  or  intended  to  be  taken.  The 
property  may  be  of  such  a  nature  that 
the  sheriff  would  be  justified  in  ap- 
plving  before  seizure.  Lea  v.  Rossi,  11 
Hurl.  &  Gord.  Exch.  (Eng.)  13,  wherein 
]\Ir.  .Justice  Martin  in  delivering  the 
opinion,  said:  "I  do  not  think  that  in 
all  cases  a  judge  would  interfere  if  the 
sheriff  had  not  seized;  but  cases  might 
arise  in  which  great  injustice  might  be 
done  if  he  did  not." 

[b]  In  Keenan  r.  Osborne,  7  Ont. 
L.  R.  (Can.)  134,  it  was  held  that  the 
sheriff's  right  to  interplead  depended 
either  upon  possession  of  the  goods  or 
the  right  to  the  possession  under  an 
execution,  coupled  with  an  intent  to 
seize. 

fc]  Application  can  be  made  where 
the  goods  are  in  the  hands  of  the 
execution  creditor.  Allen  v.  Gibbon,  2 
Dowl.    (Eng.)    292. 

44.  Holton  r.  Guntrip,  6  Dowl. 
(Eng.)  130,  holding  that  the  applica- 
tion would  not  be  granted  where  the 
sheriff  had  entered  the  property  and 
then  withdrawn  without  making  execu- 
tion,   on    notice    of    an    adverse    claim. 
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If  the  sheriff  wrongfully  levies  on  property,  he  cannot  compel  an 
interpleading  in  respect  thereto  ;^^  but  where,  through  error  and  in 
good  faith  the  sheriff  executes  on  property  which  is  not  liable  to 
execution,  he  may  obtain  relief.*'' 

The  interpleader  should  he  tried  in  the  county  where  the  seizure  is 
made;*^  but  in  certain  cases,  where  it  is  for  the  benefit  of  all  parties, 
and  a  speedy  trial  is  necessary,  the  issues  may  be  sent  to  another 
county.*® 

Costs.49  —  Where  the  application  has  been  improperly  filed  the  costs 
will  be  upon  the  sheriff.^" 

B.  In  United  States,  —  A  sheriff  has  been  permitted  to  interplead 
several  judgment-creditors  making  conflicting  claims  to  money  in  his 
hands,  by  virtue  of  several  executions  levied  against  the  same  judgment- 
debtor.51  And  such  practice  seems  to  be  provided  for  by  statute  in 
some  states,^^  as  does  the  general  practice  of  interpleader  by  sheriff, 
where  there  are  conflicting  claims  to  money  or  property  in  his  hands.'^^* 


Moore  v.  Hawkins,  43  Wkly.  Eep.  235; 
Goslin  V.  Tune,  2  U.  C.  Q.  B.  177, 

[a]  Where  the  third  person  claims 
under  a  bill  of  sale  which  is  apparent- 
ly valid,  the  sheriff  may  withdraw  and 
is  not  bound  to  interplead.  Scarlett 
V.  Hanson,  12   Q.  B.  D.  213. 

[b]  Where  the  sheriff  (1)  has  paid 
over  the  proceeds  of  the  execution 
to  the  execution  creditor,  through  the 
failure  of  the  claimant  to  give  notice, 
the  case  is  not  within  the  Interpleader 
Act,  and  the  sheriff  cannot  maintain 
the  action.  Scott  v.  Lewis,  4  Dowl. 
(Eng.)  259,  (2)  Even  where  the 
money  is  paid  over  after  notice  of  the 
conflicting  claim  of  a  third  party,  the 
sheriff  will  not  be  permitted  to  file 
the  application.  Anderson  v.  Calloway, 
1  Dowl.   (Eng.)   636. 

[c]  Where  the  sheriff  has  delivered 
a  part  of  the  goods  seized  to  a  claim- 
ant he  cannot  be  relieved.  Braine  r. 
Hunt,  2  Dowl.  (Eng.)^  891. 

45.  Tufton  r.  Harding,  8  Wklv.  Eep. 
(Eng.)  122;  Winter  v.  Bartholomew,  11 
Hurl.  &  Gord.  Exch.  (Eng.)  704; 
Slingsby  r.  Boulton,  35  Eng.  Reprint 
130;  Lewis  r.  Jones,  2  Mees.  &  W, 
(Eng.)    203.     See  supra,  III,  L 

[a]  Where  the  sheriff  was  in  the 
wrong  by  failure  to  give  notice  to  the 
judgment  creditor  of  the  adverse  claim, 
he  was  not  allowed  to  file  his  applica- 
tion. Danlton  v.  Furness,  35  Beav. 
(Eng.)  461.  The  same  ip  true  where 
he  is  guilty  of  neglect.  Brackenbury 
V.  Laurie,  3  Dowl.   (Eng.)   180. 

46,  Smith  v.  Critchfield,  14  Q.  B.  D, 
873. 


[a]  And  so  where  a  sheriff  entered 
the  house  which  the  defendant  had 
formerly  occupied  and  levied  upon  the 
goods  therein,  some  of  which  he  had 
a  right  to  seize,  and  some  of  which  he 
had  not,  and  the  present  occupant 
claimed  as  assignee  of  the  defendant, 
it  was  held  that  he  could  maintain  an 
interpleader,  as  he  had  acted  in  good 
faith  and  had  not  exceeded  his  rights. 
Winter  v.  Bartholomew,  11  Hurl.  & 
Gord.  Exch.    (Eng.)   704. 

47.  Farley  v.  Pedlar,  1  Ont,  L,  E, 
570, 

48.  Farley  v.  Pedlar,  1  Ont,  L,  E. 
570, 

49.  See  generally  the  title  "Costs," 
and  supra,  X. 

50.  Braine  v.  Hunt,  2  Dowl.  (Eng.) 
391;  Bishop  v.  Hinxman,  2  Dowl.  (Eng.) 
166;  Cook  V.  Allen,  2  Dowl.  (Eng.) 
11;  Beale  r.  Overton,  5  Dowl.  (Eng.) 
599  (holding  that  where  the  sheriff 
comes  too  late,  he  must  pay  the  costs 
of  both  parties).  But  where  the  execu- 
tion creditor  abandoned  his  claim  each 
party  had  to  pay  his  own  costs.  Dixon 
V.  Ensell,  2  Dowl.  (Eng.)  621.  See 
also  Armit  v.  Hudson  Bay  Co.,  3  Man- 
itoba 529.  As  to  security  for  costs,  see 
Farley  v.  Pedlar,  1  Ont.  L.  E.  570; 
McMaster  r.  Jasper,  3  Manitoba  605. 

51.  Lawson  v.  Jordan,  19  Ark.  297; 
Kring  v.  Green,  10  Mo.  195. 

52.  See  generally  the  statutes  and 
Bates  V.  Lilly,  65  N.  C.  232. 

53.  See  generally  the  statutes  and 
the  following:  Campbell's  Appeal,  118 
Pa.  128,  12  Atl.  299;  Maurer  v.  Sheaf er, 
116  Pa.  339,  9  Atl.  869;  Phillips  v.  Eea- 
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But  in  the  absence  of  an  express  provision  of  statute,  a  sheriff  will 
not  ordinarily  be  permitted  to  interplead  conflicting  claimants  to 
funds  or  property  in  his  hands.^*     Certainly  where  the  sheriff  has 

property  on  execution,  cannot  file  a  bill 
of  interpleader  against  the  execution 
creditor  and  a  third  person  claiming 
the  property  as  his  own,  and  not  that 
of  the  execution  debtor,  but  must  de- 
fend or  abandon  the  title  he  has  under- 
taken to  assert.  Shaw  v.  Coster,  8  Paige 
(N.  Y.)  339.  But  he  may  file  such  a 
bill  against  the  assignee  in  bankruptcy 
and  the  execution  creditor,  when  it  is 
doubtful  whether,  as  against  the  lat- 
ter, the  property  passed  by  the  assign- 
ment. The  title  of  each  in  the  latter 
case  is  derived  from  that  of  the  execu^ 
tion  debtor  .  .  .;"  Third  Nat.  Bank 
V.  Skillings  Lumb.  Co.,  132  Mass.  410; 
First  Nat.  Bank  of  Morristown  v.  Bin- 
inger,  26  N.  J.  Eq.  345,  wherein  (2) 
the  court  said:  "A  sheriff,  where  eon- 
liicting  claims  are  made  to  property 
seized  by  him  under  execution,  is  never 
permitted  to  maintain  an  interpleader; 
first,  because  there  can  be  no  privity 
between  him  and  the  person  claiming 
adversely  to  the  judgment  debtor;  and, 
secondly,  because  he  owes  no  duty  to 
such  person,  but  if  tis  claim  is  true, 
the  sheriff,  as  to  him,  is  a  trespasser." 
Compare,  Storrs  v.  Payne,  4  Hen.  & 
M.   (14  Va.)  506. 

[b]  A  sheriff,  who  has  levied  an 
execution  upon  goods  of  the  debtor,  and 
thereafter  releases  them  in  considera- 
tion of  a  check,  made  and  delivered  to 
him  by  a  stranger  to  the  execution, 
not  in  payment  thereof,  but  to  pre- 
vent a  sale  of  the  goods,  and  who  is 
later  sued  in  separate  actions  by  the 
maker  of  the  check  and  the  execution- 
creditor,  cannot  maintain  a  bill  of 
interpleader  to  compel  them  to  liti- 
gate between  themselves  their  respect- 
ive rights  to  the  fund.  Amos  v.  An- 
gotti  (W.  Va.),  88  S.  E.  1094. 

[c]  But  a  sheriff  who  has  collected 
money  on  an  execution  in  favor  of 
different  plaintiffs,  each  of  whom  is 
claiming  a  priority,  may  ask  the  di- 
rection of  the  court  in  its  application. 
Turner  v.  Lawrence,  11  Ala.  426;  Hen- 
derson r.  Richardson,  5  Ala.  349. 

[d]  "Where  the  only  question  was 
whether  the  proceeds  of  sale  which  had 
been  rightfully  made  should  be  applied 
to  the  payment  of  an  individual  debt 
which    belonged    to    one    defendant    or 


gan,  75  Pa.  381,  383;  Bain  v.  Funk, 
61  Pa.  185;  Pennypacker 's  Appeal,  5/ 
Pa.  114;  Furman  v.  Holmes,  6  Pa.  Co/. 
Ct.  162;  Kurtz  v.  Malony,  1  W.  N.  C. 
84;  Brill  V.  West-  End,  etc.  Co.,  4  W. 
N.  C.  139;  Gotthold  v.  Von  Minden,  17 
W.  N.  C.  157;  Rodgers  f.  Douglass,  9 
W.  N.  C.  191;  Bank  v.  Allen,  1  Del. 
Co.  Ct.  (Pa.)  277;  Provost  v.  Algeo, 
8  Pa.  Dist.  517. 

[a]  The  Pennsylvania  Act  is  solely 
for  the  protection  of  the  sheriff  so  a 
claimant  cannot  demand  an  issue.  Bain 
V.  Funk,  61  Pa.  185. 

[b]  Where  a  sheriff  needs  no  pro- 
tection he  is  no^  entitled  to  relief. 
Furman  v.  Holmes,  6  Pa.  Co.  Ct.  162. 

[c]  The  granting  of  the  sheriff's 
application  for  interpleader  does  not 
relieve  the  sheriff  from  an  action  of 
damages  for  an  unlawful  levy.  First 
Nat.  Bank  v.  Allen,  1  Del.  Co.  Ct.  (Pa.) 
277,  280. 

[d]  It  is  not  necessary  (1)  that 
there  should  have  been  an  actual  levy 
upon  the  property  which  is  the  subject- 
matter  of  the  controversy.  Phillips  v. 
Reagan,  75  Pa.  381  ("words  of  act 
are,  when  any  such  claim  has  been  or 
shall  be  made  to  any  goods  or  chattels 
taken  or  'entitled  to  be  taken  in 
execution.'  ")  (2)  Claimant  having 
possession  of  the  goods  has  no  right 
to  insist  that  there  shall  be  a  levy. 
Phillips  V.  Reagan,  75  Pa.  381.  (3) 
So  long  as  the  goods  are  not  in  the 
possession  of  the  execution  defendant, 
the  sheriff  need  not  be  in  possession 
before  making  his  application.  First 
Nat.  Bank  v.  Allen,  1  Del.  Co.  Ct.  (Pa.) 
277. 

[e]  Property  acctuired  subsequent 
to  a  levy  cannot  be  the  subject  of  an 
interpleader.  Rodgers  v.  Douglas,  9  "W. 
N.  C.    (Pa.)    191. 

54.  See  the  following:  N.  H. — Par- 
ker V.  Barker,  42  N.  H.  78,  77  Am. 
Dec.  789.  N.  Y.— Shaw  v.  Coster,  8 
Paige  339,  35  Am.  Dec.  690;  Shaw  v. 
Chester,  2  Edw.  Ch.  405.  N.  C— Quinn 
V.  Patton,  37  N.  C.  48;  Quinn  v.  Green, 
36  N.  C.  229,  36  Am.  Dec.  46.  Wis. 
McDonald  v.  Allen,  37  Wis.  108. 

[a]  See  also  Fairbanks  v.  Belknap, 
135  Mass.  179,  185,  wherein  (1)  the 
court  said:   "A  sheriff,  who  has  seized 

Vol.  XIV 


INTERPLEADER 


233 


seized  property  wrongfully  he  will  not  be  granted  relief  by  inter- 
pleader.^^ 

XIII.     BILL   OR  ACTION  IN  NATURE   OF  INTERPLEADER. 

A.  General  Statement.  —  A  bill  in  the  nature  of  a  bill  of  inter- 
pleader is  one  in  which  the  complainant  seeks  some  affirmative  relief 
in  regard  to  the  debt,  duty  or  thing  which  is  the  subject-matter  of 
the  controversy,  in  addition  to  having  the  claimants  interplead.^*'  There 


to  the  partnership  debt  which  belonged 
to  the  other  defendant,  it  was  held 
to  be  a  proper  case  for  interpleader, 
and  the  sheriff  was  permitted  to  file 
his  bill.     Nash  v.  Smith,  6  Conn.  421. 

[e]  Where  the  sheriff  held  funds 
derived  from  an  execution  of  a  judg- 
ment for  damages  under  a  statute 
which  provides  that  in  cases  of  in- 
jury causing  death  only  one  suit  can 
be  brought,  and  that  the  damages  be- 
long to  the  widow  and  children  equally, 
and  adverse  claims  are  made  by  the 
widow,  children  and  attorney,  and  a 
railroad  company  claiming  under  an  as- 
signment, it  was  held  that  the  ordinary 
rule  which  prohibits  the  sheriff  from 
filing  a  bill  of  interpleader  as  against 
the  execution  creditor  had  no  applica- 
tion in  that  ease;  that  the  sheriff  was 
under  the  same  duty  to  all,  and  that 
there  was  a  privity  between  them  all 
since  their  rights  were  derived  from 
a  common  source  and  that  the  sheriff 
would  not  be  compelled  to  determine 
among  them.  The  court  in  delivering 
the  opinion  said:  "We  are  not  to  be 
understood  as  introducing  a  new  rule 
in  reference  to  when  an  interpleader  is 
proper,  further  than  we  conceive  the 
rule  to  have  been  changed  by  the  stat- 
ute in  question."  Kelly  v.  Howard,  98 
Miss.  543,  564,  54  So.  10. 

[f]  Paying  Money  Into  Court.-^In 
McDonald  v.  Allen,  37  Wis.  108,  it  was 
held  that  the  sheriff  would  be  amply 
protected  by  making  a  return  and  pay- 
ing the  money  into  court,  and  could 
not  maintain  a  bill  of  interpleader  in 
respect  to  a  balance  in  his  hands  after 
a  sale  under  an  execution. 

55.  N.  H.— Parker  v.  Barker,  42  N. 
H.  78,  77  Am.  Dec.  789.  N.  Y.— Shaw 
V.  Coster,  8  Paige  339,  35  Am.  Dec.  690. 
N.  C.— Dewey  v.  White,  65  N.  C.  225; 
Quinn  v.  Green,  36  N.  C.  229. 

See  generally  supra,  III,  I. 

56.  See  the  following:  U.  S. — Moore 
Printing  Typewriter  Co.  v.  National 
Savings  and  Trust  Co.,  218  U.  S.  422, 
429,    31    Sup.    Ct.    64,   54   L.    ed.    1093; 


Pacific,  etc.  Bank  v.  Mixter,  124  U.  S. 
721,  729,  8  Sup.  Ct.  718,  31  L.  ed.  567; 
Groves    v.    Sentell,    153    XJ.    S.    465,    14 
Sup.   Ct.  898,  38  L.  ed.  785;  Killian  v. 
Ebbenhaus,   110  U.  S.   568,  572,  4   Sup. 
Ct.  232,  28  L.  ed.  246;  Hay  ward  v.  Mc- 
Donald, 192  Fed.  890,  113  C.  C.  A.  368; 
Smith    V.    Mosier,    169    Fed.    430,    442; 
Provident  L.  Ins.  Society  v.  Loeb,  115 
Fed.  357;  McNamara  v.  New  York,  etc. 
Society,  114  Fed.  910,  52  G.  C.  A.  530. 
Ala. — Wheeler   v.    Armstrong,   164   Ala. 
442,  51  So.  268.     Ark.— Chicago,  E.  1., 
etc.   Co.  V.   Moore,  92  Ark.  446,  123   S. 
W.  233,  237.     Ga.— McKinney  v.  Dan- 
iels, 135  Ga.  157,  68  S.  E.  1095;  Steed 
V.    Savage,    115   Ga.   97,   41    S.    E.    272. 
lU.— Heath  v.  Hurless,  73  111.  323;  New- 
hall  V.  Kastens,  70  111.  156,  159;  Foers- 
ter  V.   Enzenbacher,   178   111.   App.   551; 
Curtis    V.    Williams,    35    111.    App.    518. 
Kan. — Board   of   Education   v.   Seoville, 
13  Kan.  17,  23.     Md.— Home  Life  Ins. 
Co.  V.  Caulk,   86  Md.   385,  390,  38  Atl. 
901.    Mich. — Michigan  Trust  Co.  v.  Mc- 
Namara,   165    Mich.    200,    130     N.     W. 
653.      Miss.— Blue   i:  Watson,   59   Miss. 
619,    626.      Mo. — Borchers   V.   Barckers, 
158  Mo.  App.  267,  138  S.  W.  555.    Nev. 
Orr   Water   Co.   f.   Larcombe,    14   Nev. 
53.      N.   J.— Carter   t:    Cryer,   68    N.   J. 
Eq.    24,    59    Atl.    233;    Van   Winkle    v. 
Owen,   54   N.   J.   Eq.   253,   34   Atl.   400; 
Illingsworth  v.  Eowe,  52  N.  J.  Eq.  360, 
28  Atl.  456;  Wakeman  v.  Kingsland,  46 
N.    J.    Eq.    113,    18    Atl.    680.      N.    Y. 
Dorn  v.  Fox,  61  N.  Y.  264;  Mohawk  v. 
Clute,  4  Paige  384,  389;  Bedell  r.  Hoff- 
man,  2  Paige   199;   Eedfield  r.  Genesee 
Co.,    Clark    Ch.    42.       Ore. — Eadford   v. 
First  Nat.  Bank  of  Union,  71   Ore.   84, 
142   Pac.   362.     Tenn.— Danial  v.  Fain, 
5  Lea  258.     Wash. — Braeger  v.  Bolster, 
60    Wash.    579,    111     Pac.     797.       Wis. 
Schenck  v.  Sterling,  etc.  Co.,  151   Wis. 
266,    138    N.    W.     637,     769.       W.     Va. 
Stephenson  v.  Burdett,  56  W.  Va.   109, 
48  S.  E.  846,  10  L.  E.  A.   (N.  S.)    748. 
[a]     "A   bill   in   the   nature     of    an 
interpleader  is  one   in  which   the   com- 
plainant   asks    some     relief     over     and 
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is  therefore  a  material  difference  between  a  strict  bill  of  interpleader 
and  a  bill  in  the  nature  of  a  bill  of  interpleader,^'^  though  they  are 
governed  by  the  same  general  principles.^^  The  latter  has  a  much 
wider  scope  than  the  former,^^  in  that  in  the  latter  the  complainant 
seeks  some  affirmative  relief.^"     Courts  of  equity  favor  bills  in  the 


above  a  mere  injunction  against  suits 
by  the  contesting  parties,  and  states 
facts  which  entitle  him  to  such  relief 
independent  of  the  fact  of  the  adverse 
claims  of  the  several  defendants.  The 
books  furnish  numerous  instances  of 
such.  2  Dan.  Ch.  Pr.  (5th  ed.)  1571, 
and  cases  cited;  Story  Eq.  PI.  (9th 
ed.),  §297b,  and  cases  cited.  In  our 
own  state  we  have  several  instances. 
Aleck  V.  Jackson,  4  Dick.  Ch.  Eep. 
507;  niingworth  v.  Eowe,  7  Dick.  Ch. 
Eep.  360,  are  samples,  and  the  opinion 
in  the  latter  case  refers  to  other  cases 
illustrating  the  distinction  between 
pure  bills  of  interpleader  and  bills  in 
the  nature  of  interpleader."  Van 
Winkle  V.  Owen,  54  N.  J.  Eq.  253,  34 
Atl.    400. 

[b]  Where  the  bill  seeks  no  affirm- 
ative relief  and  denies  that  the  de- 
fendants have  an.y  claim,  there  can  be 
no  interpleader.  Hellman  v.  Schneider, 
75  m.  422. 

57.  Eadford  v.  First  Nat.  Bank  of 
Union,  71  Ore.  84,  142  Pac.  362. 

58.  Pardee,  etc.  Lumb.  Co.  v.  Odell 
(W.  Va.),  88  S.  E.  419,  cithig  Stephen- 
son v.  Burdett,  56  W.  Va.  109,  48  S.  E. 
846,   10  L.  E.   A.    (N.   S.)    748. 

59.  Eadford  V.  First  Nat.  Bank  of 
Union,  71  Ore.  84,  142  Pac.  362. 

[a]  The  case  of  National  Union  r. 
Keefe,  172  111.  App.  101,  furnishes  a 
good  illustration  of  the  distinction  be- 
tween strict  bills  of  interpleader  and 
bills  in  the  nalure  of  bills  of  inter- 
pleader. "The  first  bill  filed  in  this 
case  was  a  strict  bill  of  interpleader. 
It  disclosed  no  interest  in  the  complain- 
ant, and  sought  no  affirmative  relief, 
but  when  the  power  of  the  complain- 
ant society  to  designate  as  beneficiaries 
persons  standing  in  relation  to  the 
members  of  the  society  the  same  as 
James  stood  to  Edward  was  challenged 
by  the  answer  of  Margaret,  the  com- 
plainant became  vitally  interested,  and 
amended  its  bill  to  show  in  what  man- 
ner it  was  interested  and  to  ask  that 
the  question  of  i;ltra  vires  so  raised  be 
adjudicated.  The  amended  bill  pray- 
ing for  that  affirmative  relief  was  a 
bill   in   the   nature   of   a  bill   of   inter- 
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pleader,  and  the  complainant  was  prop- 
erly allowed  to  remain  in  the  case  for 
the  purpose  of  having  the  question  of 
ultra  vires  determined.  The  fact  that 
the  complainant  has  vigorously  as- 
serted its  right  to  designate  as  bene- 
ficiaries persons  standing  to  members 
in  a  like  relation  existing  between 
James  and  Edward  is,  in  view  of  the 
averments  in  the  bill,  no  evidence  of 
partiality  on  the  part  of  the  complain- 
ant for  James. ' ' 

60.  U.  S. — Knickerbocker  Trust  Co. 
V.  Kalamazoo,  182  Fed.  805.  Ala.— Dar- 
den  V.  Burns,  6  Ala.  362.  111.— Heath 
r.  Hurless,  73  111.  323;  Foerster  f.  En- 
zenbacher,  178  HI.  App.  551;  National 
Union  r.  Keefe,  172  HI.  App.  101; 
Broklebank  f.  Lasher,  109  HI.  App. 
627.  Miss. — Blue  v.  Watson,  59  Miss. 
619,  627.  Nev.— Orr  AVater  Co.  v.  Lar- 
combe,  14  Nev.  53.  N.  J. — Metro- 
politan Life  Ins.  Co.  v.  Hamilton  (N.  J. 
Eq.),  70  Atl.  677;  Aleck  v.  Jackson,  49 
N.  J.  Eq.  507,  23  Atl.  760;  Wakeman  r. 
Kingsland,  46  N.  J.  Eq.  113,  18  Atl. 
680.  W.  Va. — Stephenson  v.  Burdett, 
56  W.  Ya.  109,  118,  48  S.  E.  846,  10 
L.  E.  A.   (N.  S.)  748. 

And  see  supra,  the  cases  cited  in 
note  56. 

[a]  "Such  a  bill  (1)  is  maintain- 
able even  if  it  appears  that  the  com- 
plainant has  an  interest  in  the  subject- 
matter  of  the  controversy  (Brockle- 
bank  v.  Lasher,  109  HI.  App.  627;  Car- 
ter V.  Cryer,  68  N.  J.  Eq.  24),  .  .  ." 
Foerster  v.  Enzenbacher,  178  111.  App. 
551.  (2)  The  only  material  difference 
between  the  two  is  that  the  plaintiff 
may  show  that  he  has  an  interest  in 
the  subject-matter  of  the  controversy 
between  the  defendants.  The  interest 
must  not  be  such  an  interest  as  he 
hopes  or  expects  to  acquire  as  the  re- 
sult of  litigation  between  them.  It 
must  be  a  subsisting  vested  equitable 
interest.  Stephenson  v.  Burdett,  56  W. 
Va.  109,  118,  48  S.  E.  846,  10  L.  E.  A. 
(N.  S.)    748. 

[b]  In  an  action  in  the  nature  of 
an  action  of  interpleader,  the  plaintiff, 
as  a  rule,  remains  in  the  case  to  the 
end,  and  other  elements  of  an  equitable 
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nature  of  interpleader  rather  than  formal  bills  of  interpleader,  since 
under  them  complainants  are  sometimes  granted  relief  although  they 
have  some  interest  in  the  result.^^ 

B.  Right  to.^^  _  ^  ^-^n  ^^  action  in  the  nature  of  a  bill  of  inter- 
pleader lies  when  one  person  has  money  or  property  in  his  hands  or 
possession  which  is  claimed  by  two  or.  more  other  persons.'^^  Such  a 
bill  has  been  held  to  be  the  proper  remedy  where  the  complainant 
is  a  mortgagor  seeking  to  redeem,  and  there  are  conflicting  claims  to 
the  mortgage  money.*'*    It  will  lie  between  a  vendor  and  vendee  where 


nature  and  subjects  of  equitable  juris- 
diction, e.  g.,  the  foreclosure  of  chat- 
tel mortgages,  the  priority  of  liens, 
etc.,  enter  into  consideration.  Empire 
Engineering  Corp.  v.  Mack,  217  N.  Y. 
85,  111  N.  E.  475,  citing  Ostrander  v. 
Weber,  114  N,  Y.  95,  21  N.  E.  112. 

_  [e]  "Story  says:  'But  although  a 
bill  of  interpleader,  strictly  so  called, 
lies  only  where  the  party  applying 
claims  no  interest  in  the  subject-mat- 
ter; yet,  there  are  many  cases  where 
a  bill,  in  the  nature  of  a  bill  of  in- 
terpleader, will  lie  by  a  party  in  in- 
terest, to  ascertain  and  establish  his 
own  rights,  where  there  are  other  con- 
flicting rights  between  third  persons,' 
and  he  mentions  the  following,  among 
other  instances:  'So,  if  a  mortgagor 
wishes  to  redeem  the  mortgaged  estate, 
and  there  are  conflicting  claims  be- 
tween third  persons  as  to  their  title 
to  the  mortgage  mone^y,  he  may  bring 
them  before  the  court,  to  ascertain 
their  rights,  and  to  have  a  decree  for 
a  redemption,  and  to  make  a  secure 
payment  to  the  party  entitled  to  the 
money.'  Story  Eq.,  sec.  824.  And  see 
Goodrick  v.  Shotbolt,  Pre.  Ch.  333,  and 
Dedell  v.  Hoffman,  2  Paige  199."  Nof- 
singer  v.  Reynolds,  52  Ind.  218,  225. 
See  also  Pusey,  etc.  Co.  v.  Miller,  61 
Fed.  401.  That  complainant  in  bill  of 
interpleader  should  be  disinterested, 
see  supra,  III,  E,  and  VII,  B,  1,  note 
15. 

[d]  "It  is  no  valid  objection  to 
such  a  bill  asking  affirmative  relief 
that  such  relief,  if  obtained,  may  af- 
fect the  determination  of  the  rights  of 
the  several  claimants  to  the  fund  in- 
volved." National  Union  V.  Keefe, 
172  111.   App.   101. 

[e]  The  Relief  Sought  Must  Be 
Equitable.— U.  S.— Killian  v.  Ebbing- 
haus,  110  U.  S.  568,  4  Sup.  Ct.  232,  28 
L.  ed.  246,  reversing  1  Mack.  (D.  C.) 
247.  N.  J._Aleck  v.  Jackson,  49  N.  J. 
Eq.  507,  23  Atl.  760,  the  case  as  made 


must  be  one  of  equity  jurisdiction. 
N.  Y.— McHenry  v.  Hazard,  45  N.  Y. 
580;  Parks  v.  Jackson,  11  Wend.  442; 
Mohawk,  etc.  E.  Co.  v.  Clute,  4  Paige 
384;  Bedell  v.  Hoffman,  2  Paige  199. 

[f]  "In  strict  actions  of  inter- 
pleader legal  rights  are  only  enforced, 
in  actions  in  the  nature  of  interplead- 
er equitable  relief  in  addition  is  some- 
times given,  and  that  seems  to  be  the 
whole  of  the  distinction."  New  Eng- 
land :\rut.  L.  Ins.  Co.  V.  O'Dell,  50 
Hun  279,  2  N.  Y.  Supp.  873.  See  also 
Smith  v.  Mosier,  169  Fed.  430,  442. 

61.  Home  Life  Ins.  Co.  v.  Caulk,  86 
Md.  385,  390,  38  Atl.  901. 

[a]  In  Connecticut  the  distinction 
between  bills  of  interpleader  and  bills 
in  the  nature  of  interpleader  has  been 
done  away  with.  Brown  v.  Clark,  80 
Conn.  419,  68  Atl.  1001.  See  also  Union 
Trust  Co.  V.  Stamford  Trust  Co.,  72 
Conn.  86,  90,  43  Atl.  555;  Consociated, 
etc.  Farms  v.  Staples,  23  Conn.  544. 

[b]  In  Pennsylvania  it  seems  that 
a  bill  in  the  nature  of  a  bill  of  inter- 
pleader cannot  be  maintained.  Appeal 
of  The  Bridesburg  Mfg.  Co.,  106  Pa. 
275. 

That  courts  do  not  look  witli  favor 
upon  bills  of  interpleader,  see  supra, 
II. 

62.  Bill    of    interpleader    see    supra, 

63.  Grand  Lodge  v.  Burns,  84  Conn. 
356,  363,  80  Atl.  157,  holding  that  ac- 
tion will  not  lie  at  instance  of  benefit 
society  when  the  question  was  whether 
or  not  the  deceased  was  a  member  of 
the  society  at  the  time  of  his  death. 

64.  N.'  y.— Bedell  v.  Hoffman,  2 
Paige  199.  E.  I.— Koppinger  r.  O'Don- 
nell,  16  E.  L  417,  16  Atl.  714.  Eng. 
Mitchell  V.  Hayne,  2  S.  &  S.  63,  57  Eng. 
Eeprint  268. 

See  also  Ala. — Darden  v.  Burns,  6 
Ala.  362.  111.— Curtis  v.  Williams,  35 
111.  App.  518.  N.  J. — Illingsworth  v. 
Eowe,  52  N.  J.  Eq.  360,  456;  Wakeman 
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a  third  person  claims  a  right  to  the  property  or  disputes  the  vendee's 
title  5*^^  and  in  cases  where  the  complainant  claims  for  himself  some 
interest  or  has  some  right  related  to  the  subject-matter  in  question 
which  entitles  him  to  a  particular  relief,  or  where  he  does  not  admit 
the  whole  of  defendants'  claim,  or  the  defendants  claim  different 
amounts.^" 

Adequacy  of  Remedy  at  Law.  —  A  bill  or  action  in  the  nature  of  an 
interpleader  cannot  be  maintained  where  there  is  an  adequate  remedy 
at  law.^^ 


r.  Kingsland,  46  N.  J.  Eq.  113,  18  Atl. 
680. 

As  to  bill  of  interpleader  by  mort- 
gagor see  supra,  II. 

65.  Darden  v.  Burns,  6  Ala.  362. 

As  to  interpleader  between  vendor 
and  vendee,  see  supra,  III,  K,  3. 

66.  See  the  following:  111.— New- 
hall  f.  Kastens,  70  111.  156.  Kan. 
Board  of  Edue.  v.  Scoville,  13  Kan.  17. 
Mass. — Fairbanks  v.  Belknap,  135  Mass. 
179,  182.  N.  J.— Carter  r.  Crver,  68N.  J. 
Eq.  24,  59  Atl.  233;  Illingworth  v. 
Eowe,  52  N.  J.  Eq.  360,  28  Atl.  456; 
Hall  V.  Baldwin,  45  N.  J.  Eq.  858,  18 
Atl.  976.  N.  Y.— McHenry  v.  Hazard, 
45  N.  Y.  580;  Redfield  v.  Supervisors 
of  Genesee  County,  Clarke's  Ch.  42; 
Mohawk,  etc.  R.  Co.  v.  Clute,  4  Paige 
384;  Parks  v.  Jackson,  11  Wend.  442, 
450.  Tenn.— Bank  v.  McClure,  104 
Tenn.  607,  58  S.  W.  240.  Vt.— Hodges 
V.  Griggs,  21  Vt.  280. 

[a]  Where  a  railroad  company  was 
sued  in  two  counties  by  various  cred- 
itors of  a  contractor  to  whom  it  was 
indebted  for  construction  work,  they 
holding  claims  in  excess  of  its  indebted- 
ness to  such  contractor,  it  was  en- 
titled to  file  a  bill  in  the  nature  of 
interpleader  in  either  county  and  to 
ask  that  all  of  the  claimants  be  brought 
in  and  have  their  claims  adjusted,  and 
the  amount  distributed;  in  such  case 
the  court  first  acquiring  jurisdiction 
will  grant  such  injunction  or  other 
relief  as  may  be  necessary  in  the  exer- 
cise of  its  jurisdiction.  Chicago,  etc. 
Ry.  Co.  V.  Moore,  92  Ark,  446,  123 
S.  W.  233. 

[b]  In  Mohawk,  etc.  E.  Co.  i\  Clute, 
4  Paige  (N.  Y.)  384,  two  different  tax 
collectors  were  seeking  (1)  a  tax  of 
a  different  amount  upon  the  same  prop- 
erty, where  only  one  tax  was  justly 
due,  and  the  bill  was  retained  as  be- 
ing a  bill   in  the  nature  of   a  bill   of 
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interpleader  to  ascertain  which  of  the 
claimants  had  the  legal  right  to  col- 
lect the  tax,  and  the  case  was  likened 
to  the  case  in  Gill  Eq.  Rep.  4,  where 
one  who  was  entitled  to  the  equity  of 
redemption  in  land  filed  a  bill  in  the 
nature  of  a  bill  of  interpleader  against 
two  conliictmg  claimants  of  a  fund, 
the  amount  of  which  was  a  lien  on 
the  premises.  (2)  See  also  Thomson  v. 
Ebbets,  Hopk.  Ch.  (N.  Y.)  272,  where 
an  action  was  brought  by  a  taxpayer 
to  compel  the  collectors  of  different 
towns  in  which  the  plaintiff  was  taxed 
for  the  same  property  to  interplead. 
Redfield  v.  Supervisors  of  Genesee 
County,   Clarke  Ch.    (N.  Y.)    42. 

[c]  But  a  purchaser  of  land  can 
enforce  a  specific  performance  of  his 
contract  by  a  bill  in  the  nature  of  an 
interpleader,  bringing  in  all  those  who 
claim  title  to  the  land  and  requiring 
them  to  interplead.  Carrico  v.  Tomlin- 
son,  17  Mo.  499. 

[d]  There  can  be  no  bill  of  inter- 
pleader or  bill  in  the  nature  of  an 
interpleader  when  the  defendants  con- 
test and  litigate  with  the  plaintiff  as 
to  the  validity  and  allowance  of  a 
claim  set  up  by  him.  Crass  17.  Mem- 
phis, etc.  R.  R.  Co.,  96  Ala.  447,  451, 
n  So.  480;  Blue  V.  Watson,  59  Miss. 
619. 

[e]  In  order  to  maintain  a  bill  in 
the  nature  of  an  interpleader,  where 
the  plaintiff  is  entitled  to  equitable 
relief  against  the  owner  of  the  prop- 
erty it  must  also  appear  that  the  legal 
title  thereto  is  in  dispute  between  two 
or  more  persons,  and  that  the  plaintiff 
cannot  ascertain  to  which  of  said 
parties  it  actually  belongs.  Orr  Water 
Co.  V.  Larcombe,  14  Nev.  53. 

67.  Empire  Engineering  Corp.  v. 
Mack,  217  N.  Y.  85,  111  N.  E.  475. 
See  also  Pardee,  etc.  Lumb.  Co.  v. 
Odell  (W.  Va.),  Ill  S.  E.  419,  and 
supra,  III,  L. 
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C.  Parties  to/'^  —  Such  a  bill  may  be  brought  against  husband 
and  wife  as  adversary  parties.*^'' 

D.  Form  and  Contents  of  Pleading.^"  —  It  is  not  necessary  to 
allege  that  the  complainant  is  indifferent  between  the  contesting  parties 
and  does  not  collude  with  either  of  them  ;^^  and  in  such  a  bill  the  offer 
to  bring  the  money  into  court  is  not  one  of  the  essential  elementsJ^ 

Affidavit  and  Verification. —  No  affidavit  of  non-collusion  and  indiffer- 
ence is  necessary  or  proper  in  the  case  of  a  bill  in  the  nature  of  a  bill 
of  interpleader.^^    Nor  need  the  pleading  be  verified^* 

E.  Decree  on.^^  —  The  decree  in  an  action  in  the  nature  of  an 
interpleader  goes  further  than  simply  affording  protection  against 
conflicting  claims;  it  affords  the  complainant  active  affirmative  relief. ^'^ 

F.  Costs  and  Attorney's  Fees."  —  Costs  are  not  a    matter    of 


68.  See  generally  the  titles  "Par- 
ties,"  and  supra,  V. 

.69.  Koppinger  v.  O'Donnell,  16  E.  I. 
417,  16  Atl.  714. 

70.  See  generally  the  title  "Bills 
and  Answers,"  and  supra,  VII,  B. 

71.  Foerster  i:  Enzenbaeher,  178  III. 
App.  551;  Van  Winkle  v.  Owen,  54  N. 
J.  Eq.  253,  34  Atl.  400.  See  also  Car- 
ter V.  Cryer,  68  N.  J.  Eq.  24,  59  Atl. 
233. 

As  to  necessity  for  averment  in  bill 
of  interpleader  see  supra,  VII,  B,  1. 

72.  Foerster  v.  Enzenbaeher,  178  111. 
App.   551. 

As  to  necessity  for  such  offer  in  bill 
of  interpleader  see  supra,  VII,  B,  1; 
for  such  offer  as  prerequisite  to  filing 
a  bill  of  interpleader.  III,  M. 

As  to  necessity  for  such  affidavit  to 
bill   in   nature  of   bill    of   interpleader 

see  infra,  this  section. 

73.  N.  J.— Van  Winkle  v.  Owen,  54 
N.  .1.  Eq.  253,  34  Atl.  400.  E.  I.— Kop- 
pinger v.  O'Donnell,  16  E.  I.  417,  16 
Atl.  714.  Eng. — Vyvyan  v.  Vyvyan,  30 
Beav.  65,  54  Eng.  Eeprint  813. 

[a]  "Such  is  the  rule  stated  by  Mr. 
Daniell  (2  Dan.  Ch.  Pr.  [5th  ed.]  1563, 
citing  Vyvyan  v.  Vyvyan,  30  Beav. 
65),  and  this  must  be  so  upon  prin- 
ciple." Van  Winkle  v.  Owen,  54  N.  J. 
Eq.   253,  34  Atl.  400. 

^  [b]_  "The  formal  affidavit  in  ques- 
tion is  not  a  statutory  requisite,  nor 
required  by  any  standing  rule  of  the 
court,  but  has  been  required  by  the 
courts  to  prevent  the  abuse  of  a  bill 
of  interpleader  being  used  by  a  stake- 
holder  in   the    interest    of    one    or   the 


other  of  the  parties  claiming  the  fund, 
who  might  for  any  reason  prefer  to 
have  his  claim  passed  upon  by  a  court 
of  equity  rather  than  by  a  court  of 
law."  Van  Winkle  v.  Owen,  54  N.  J. 
Eq.  253,  34  Atl.  400.  As  to  necessity 
for  affidavit  to  bill  of  interpleader  seo 
supra,  VII,  B,  3. 

74.  See  Nixon  v.  Malone  (Tex.  Civ. 
App.),  95  S.  W.  577,  holding  that  an 
answer  in  the  nature  of  a  bill  of  in- 
terpleader need  not  be  verified. 

[a]  An  objection  that  an  answer  in 
the  nature  of  a  bill  of  interpleader  is 
not  verified  must  be  made  by  special 
demurrer  or  exception.  Nixon  v.  Ma- 
lone  (Tex.  Civ.  App.),  95  S.  W.  577. 

75.  See  generally  the  title  "De- 
crees;" also  supra,  VIII. 

76.  Heath  v.  Hurless,  73  111.  323; 
Wakeman  v.  Kingsland,  46  N.  J.  Eq. 
113,  18  Atl.  680. 

[a]  While  in  a  strict  bill  of  inter- 
pleader when  the  claimants  "have  in- 
terplead, and  the  fund  in  question  has 
been  brought  into  court,  the  complain- 
ant should  be  discharged  out  of  the 
case  and  can  no  longer  be  heard  in  it. 
Where,  however,  the  complainant  in  a 
bill  seeks  some  affirmative  relief  that 
is  personal  to  such  complainant,  the 
bill,  while  in  the  nature  of  a  bill  of 
interpleader,  is  not  strictly  one,  and 
the  complainant  may  properly  be  al- 
lowed to  remain  in  the  case  for  the 
purpose  of  litigating  his  right  to  such 
affirmative  relief."  National  Union  V. 
Keefe,  172  111.  App.  101. 

See  supra,  XIII,  A. 

77.  See  generally  the  title  "Costs," 
and  supra,  X. 
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right  on  a  bill  in  the  nature  of  a  bill  of  interpleader/*  but  rest  in 
the  discretion  of  the  court/^ 


78.  Bedell  v.  Hoffman,  2  Paige   (N. 
Y.)  199.  ' 

79.  Bedell  v.  Hoffman,  2  Paige    (N. 
T.)   199. 

[a]     Where   the    complainant    is    in- 


terested in  the  result  of  the  suit,  he 
cannot  be  allowed  a  solicitor's  fee  from 
the  fund  in  controversy.  Groves  v. 
Sentell,  153  U.  S.  465,  14  Sup.  Ct.  898, 
38  L.  ed.  785.  And  see  Dunlap  v.  Whit- 
mer,  137  La.  792,  69  So.  189. 


INTERPRETER.  —  See  the  Encyclopedia  op  Evidence. 


INTERROGATORIES.  —  See  Admiralty;  Bills  and  Answers;  Deposi- 
tions; Discovery;  Issues  in  Pleading  and  Practice;  Special  In- 
terrogatories to  Juries. 
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Of  the  Atlanta  Barj  Author  of  "Shippers  and  Carriers  of  Interstate  and  Intra- 
state Freight." 


I.  ACT  CREATING,  241 

II.  POWERS  OF  COMMISSION,  241 

A.  In  General,  241 

B.  How  Exercised,  242 

m.  JURISDICTION  UNDER  INTERSTATE  COMMERCE  ACT,  242 

A.  In  General,  242 

B.  Exclusive  Jurisdiction  of  Commission,  243 

1.  Over  What  Matters,  243 

2.  Exercise  of,  Prior  to  Proceedings  in  Court,  244 

a.  In  General,  244 

b.  To  Obtain  Equitahle  Belief,  245 

c.  To  Enforce  Damage  Claims,  246 

3.  Wlien  Prior  Action  hy  Commission  Unnecessary,  246 

4.  Mandamus,  247 

C     Concurrent  Jurisdiction,  247 

D.  Exclusive  Jurisdiction  of  Federal  Courts,  248 

E.  Jurisdiction  of  State  Courts,  248 

1.  In  General,  248 

2.  Under  Carmack  Amendment,  250 

IV.     PROCEDURE  BEFORE  COMMISSION,  251 

A.  Limitation  of  Actions,  251 

B.  Parties,  252 

1.  Who  May  Institute  Proceedings,  252 

a.  Commission  on  Its  Oivn  Motion,  252 

b.  Complainants  Generally,  253 

2.  Defendants,  253 

3.  Interveners,  254 

D,  Pleadings,  254 

1.  Complaint,  254 

a.  In  General,  254 

b.  Joinder  of  Actions,  257 

2.  Demurrer,  258 

3.  Answer,  258 

4.  Amendments,  258 

5.  Service  of  Papers,  259 

E.  Trial,  259 

1.  Continuances,  259 

2.  Stipulations,  259 

3.  Heanngs,  259 

a.  /?i  General,  259 

b.  W^^/?  esses  a^icZ  Subpoenas,  260 

c.  Depositions,  261 
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d.  Dock 771  entary  Evidence,  261 

e.  Arguments  and  Briefs,  262 

4.  Dismissal,  263 

5.  Eeport  of  Co7nmissio7i,  264 

a.  Generally,  264 

b.  Findings,  264 

c.  Orders,  265 

(I.)     7>?  General,  265 

(II.)     5a.si.s  0/  Orc/er,  266 

(III.)     Degree  of  Definiteness  Required,  267 

(IV.)     Scope  of  Order,  267 

(V.)     Service  of  Orders,  268 

(VI.)      When  Effective,  268 

(VII.)     S'o^r  Long  Effective,  268 

(VIII.)     Modification  of  Orders,  268 

F.  Compelling  Obedience  to  Process,  269 

G,  Rehearings,  269 

V.  REVIEW  AND  ENFORCEMENT  OF  ORDERS  OF  COMMIS- 

SION,  270 

A.  Generally,  270 

B.  Venue,  271 

C.  Orders  Denying  Relief,  271 

D.  Aff\r77\ative  Orders,  271 

E.  WJio  May  Institute  Proceedings,  272 

F.  Joinder  of  Parties,  273 

G.  Pleading,  274 
H.     Trial,  275 

1.  Generally,  275 

2.  .Eic^ew^  0/  Review,  276 

a.     /7i  Nonreparation  Cases,  276 
'  b.     7w  Reparation  Cases,  277 

I.      Judgment  or  Decree,  278 
J.      (7osl<?  and  Attorney's  Fees,  278 
K.     Appeal,  278 

VI.  CRIMINAL  PROSECUTIONS,  279 

A.  Generally,  279 

B.  Conspiracy,  279 

C.  Fraudulently  Obtaining  Illegal  Rate,  279 

D.  Antitrust  Act,  279 

VII.  THE  ELKINS  ACT,  279 

A.  Criminal  Prosecutions,  279 

B.  Civil  Proceedings,  281 

1.  Splits  in  Equity,  281 

2.  Action  for  Penalty,  283 

Vni.     TRANSPORTATION  OF  ANIMALS,  283 
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IX.     ACTIONS  AGAINST  CARRIER  UNDER.  CARMAOK  AMEND- 
MENT AND  CUMMINS  ACT,  284 

CROSS-REFERENCES : 

Commerce  Court;  Passengers; 

Freight  Carriers;  Public  Service  Corporations; 

Indictment  and  Information;  Railroads. 

Monopolies ; 

For  forms  see  9  Standard  Proc.  671,  et  seq,,  and  thenotesto this  article. 
For  further  references  and  cross-references  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article, 

I.  ACT  CREATING.  —  The  Interstate  Commerce  Commission  was 
created  by  Act  of  Congress  of  February  4,  1887.^  This  act  has  been 
amended  and  supplemented  from  time  to  time,  thereby  materially  en- 
larging the  jurisdiction  and  powers  of  the  commission.^ 

II.  POWERS  OF  COMMISSION.  —  A.  In  General.  — In  gen- 
eral, the  commission  is  empowered  to  enforce  the  duties  which  the  act 
imposes  upon  carriers,  namely :  that  corporations  and  persons  engaged 
in  the  transportation  of  property  or  the  transmission  of  telegraph  and 
telephone  messages  among  the  states  of  the  United  States,  and  in  the 
territories  thereof,  or  between  the  United  States  and  foreign  countries, 
shall  furnish  such  transportation,  and  transmit  such  messages  upon 
reasonable  request  therefor,  and  for  charges  that  shall  be  just  and 


1.  Act  approved  Feb.  4,  1887,  c.  104, 
effective  April  5,  1887,  24  St.  at  L. 
379,  U.  S.  Comp.  St.  1901,  p.  3154, 
3  Fed.  St.  Ann.  809,  et  seq.,  known  as 
the  "Cullom  Act." 

2.  Amendment  Mar.  2,  1889,  25  St. 
at  L.  855,  c.  382,  U.  S.  Comp.  St.  1901, 
p.    3158,    3    Fed.    St.   Ann.    852,   et   seq. 

Amendment  Feb.  10,  1891,  c.  128,  26 
St.  at  L.  743,  U.  S.  Comp.  St.  1901,  p. 
3163,  3  Fed.  St.  Ann.  839. 

Amendment  Feb.  8,  1895,  c.  61,  28 
St.  at  L.  643,  U.  S.  Comp.  St.  1901,  p. 
3171,  3  Fed.  St.  Ann.  851. 

Act  Feb.  11,  1893,  27  St.  at  L.  443, 
c  83,  U.  S.  Comp.  St.  1901,  p.  3173, 
3  Fed.  St.  Ann.  855,  known  as  the 
"Testimonv   Act." 

Act  Feb."  11,  1903,  c.  544,  32  St.  at 
L.  823,  U.  S.  Comp.  St.  Supp.  1907,  p. 
880,  10  Fed.  St.  Ann.  170,  known  as 
the  ''Elkins  Act." 

Act  Feb.  25,  1903,  c.  755,  32  St.  at 
L.  903,  10  Fed.  St.  Ann.  173,  heng  sec- 
tion  one   of   the   "Appropriation   Act." 

Act  .Tune  29,  1906,  34  St.  at  L.  584, 
c.  3.591,  U.  S.  Comp.  St.  Supp.  1907, 
p.  892,  Fed.  St.  Ann.  Supp.  1907,  p. 
167,  known  as  the  ''Hepburn   Act." 

Act  June  30,  1906,  c.  3920,  34  St.  at 
L.  798,  U.  S.  Comp.  St.  Supp.  1907,  p. 


bOO,  Fed.  St.  Ann.  Supp.   1907,  p.   382. 

Act  April  13,  1908,  35  St  at  L.  60, 
c.  143,  Fed.  St.  Ann.  Supp.  1909,  p.  257, 
U.   S.   Comp.   St.,   1913,  vol.   4,  p.   3817. 

Act  June  18,  1910,  36  St.  at  L.  544,  c. 
309,  Fed.  St.  Ann.  Supp.  1912,  vol.  1, 
p.  Ill,  U.  S.  Comp.  St.  1913,  vol.  4, 
p.   3817. 

Act  April  14,  1910,  c.  160,  36  St.  at 
L.  299,  Fed.  St.  Ann.  Supp.  1912,  vol.  1, 
p.   337,   U.   S.   Comp.   St.   1913,  p.   3817. 

Act  May  6,  1910,  c.  208,  36  St.  at 
L.  350,  Fed.  St.  Ann.  Supp.  1912,  vol. 
1,  p.  337,  U.  S.  Comp.  St.  1913,  vol. 
4,  p.  3817. 

Act  Feb.  17,  1911,  c.  103,  36  St.  at  L. 
913,  Fed.  St.  Ann.  Supp.  1912,  vol.  1,  p, 
399,  U.  S.  Comp.  St.  1913,  vol.  4,  p.  3817. 

Act  Aug.  24,  1912,  37  St.  at  L.  560, 
c.  390,  Fed.  St.  Ann.  Supp.  1914,  p. 
371,  IT.  S.  Comp.  St.  1913,  vol.  4,  p. 
3833,  known  as  ''Panama  Canal  Act." 

Act  Mar.  1,  1913,  37  St.  at  L.  701, 
c.  92,  Fed.  St.  Ann.  Supp.  1914,  p.  204, 
known  as  "Valuation  Act." 

Act  Oct.  22,  1913  fa  part  of  the  ap- 
propriation act),  38  St.  at  L.  219,  Fed. 
St.  Ann.  Supp.  1914,  p.  230,  abolishing 
the  commerce  court. 

Act  March  4,  1915,  38  St.  at  L.  1196,  e. 
176,  known  as  "Cummins  Amendment." 
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reasonable  and  free  from  unjust  discrimination  and  undue  preference.^ 
B.  How  Exercised.  —  In  the  exercise  of  the  powers  conferred  upon 
the  commission,  it  acts  largely  in  an  administrative  capacity.*  _  Con- 
gress has  not  seen  fit  to  grant  legislative  powers  to  the  commission.^ 
It  sometimes,  however,  performs  the  functions  of  a  court  in  which 
case  questions  of  procedure  arise. "^ 

ni.     JURISDICTION  UNDER  INTERSTATE  COMMERCE  ACT. 
A.     In  General.  —  Jurisdiction  of  cases  arising  under  the  Interstate 


Powers  of  commission,  see  infra,  II. 
Jurisdiction    under    Interstate    Com- 
merce Act,  see  infra,  III. 

3.  Common  Law  Duties.  —  These 
statutory  requirements  are  but  declara- 
tory of  the  common-law  duties  of  com- 
mon carriers.  Pennsylvania  E.  Co.  v. 
Purital  Coal  Co.,  237  IT.  S.  121,  35  Sup. 
Ct.  484,  59  L.  ed.  867,  affirming  Penn- 
sylvania E.  Co.  V.  Puritan  Coal  Co., 
237  Pa.  420,  85  Atl.  426,  Ann.  Cas. 
1914B,  37;  Texas  &  Pac.  E.  Co.  r. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
27  Sup.  Ct.  350,  51  L.  ed.  553,  9  Ann. 
Cas.  1075;  Tift  f.  Southern  Ey.  Co., 
123  Fed.  789. 

Power  of  commission  to  act  on  own 
motion,  see  infra,  IV,  B,  1,  a. 

4.  "The  commission  is  an  adminis- 
trative board,  .  .  ."  Cincinnati,  N. 
O.  &  T.  P.  E.  Co.  V.  Interstate  Com- 
merce Commission,  162  U.  S.  184,  196, 
10  Sup.  Ct.  700,  40  L.  ed.  935.  See 
also  Interstate  Commerce  Com.  v.  Brim- 
son,  154  U.  S.  447,  474,  14  Sup.  Ct. 
1125,  38  L.  ed.  1047. 

[a]  '  *  The  Interstate  Commerce  Com- 
mission is  purely  an  administrative 
body.  It  is  true  it  may  exercise  and 
must  exercise  quasi  judicial  duties,  but 
its  functions  are  defined  and,  in  the 
main,  explicitly  directed  by  the  act 
creating  it."  Interstate  Commerce 
Com.  V.  United  States  ex  rel.  Humboldt 
Steamship  Co.,  224  U.  S.  474,  484,  32 
Sup.  Ct.  556,  56  L.  ed.  849. 

5.  Interstate  Commerce  Commission 
V.  Cincinnati,  N.  O.  &  T.  P.  E.  Co., 
167  U.  S.  479,  17  Sup.  Ct.  896,  42  L. 
ed.  243;  Texas  &  P.  E.  Co.  r.  Interstate 
Commerce  Com.,  162  U.  S.  197,  216,  16 
Sup.  Ct.  666,  40  L.  ed.  940. 

6.  The  commission  is  not  a  court, 
although  in  performing  its  duties  it 
exercises  some  of  the  functions  of  a 
court.  Pleadings  are  used,  and  it 
hears  and  determines,  although  it  can- 
not enforce  its  judgments  otherwise 
than  by  proceedings  in   courts.     Prior 
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to  the  Act  of  1906,  its  powers  were 
analogized  to  those  of  referees  or  spe- 
cial masters  in  chancery  (Kentucky  & 
T.  Bridge  Co.  r.  Louisville  &  N.  E.  Co., 
37  Fed.  567,  613,  2  L.  E.  A.  289.  See 
also  Freeman  Lumb.  Co.  v.  St.  Louis, 
etc.  E.  Co.,  20  L  C.  C.  612,  613);  but 
that  act  materially  enlarged  its  pow- 
ers. Under  the  present  law,  if  the 
orders  of  the  commission  are  not  un- 
constitutional in  the  sense  that  they 
take  property  without  just  compensa- 
tion, and  if  they  are,  in  fact  and  in 
substance,  within  the  scope  of  the  dele- 
gated authority,  and  a  full  hearing  has 
been  granted,  courts  may  not,  under 
the  guise  of  exerting  judicial  power,  set 
aside  such  orders  merely  because  the 
court  may  not  think  the  administrative 
power  was  wisely  exercised.  Louisville 
&  N.  E.  Co.  f.  United  States,  238  U. 
S.  1,  35  Sup.  Ct.  696,  59  L.  ed.  1177; 
Florida  East  Coast  E.  Co.  v.  United 
States,  234  U.  S.  167,  34  Sup.  Ct.  867, 
58  L.  ed.  1267;  Interstate  Commerce 
Commission  v.  Louisville  &  N.  E.  Co., 
227  U.  S.  88,  33  Sup.  Ct.  185,  57  L.  ed. 
431;  Interstate  Commerce  Commission 
V.  Union  Pac.  E.  Co.,  222  U.  S.  541, 
32  Sup.  Ct.  108,  56  L.  ed.  308;  Inter- 
state Commerce  Commission  t".  Diffen- 
baugh,  222  U.  S.  42,  32  Sup.  Ct.  22, 
56  L.  ed.  83;  Baltimore  &  O.  E.  Co. 
r.  Interstate  Commerce  Commission,  221 
U.  S.  612,  31  Sup.  Ct.  621,  55  L.  ed. 
878;  Interstate  Commerce  Commission 
r.  Chicago,  E.  L  &  P.  E.  Co.,  218  U.  S. 
88,  30  Sup.  Ct.  651,  54  L.  ed.  946; 
Interstate  Commerce  Commission  t".  Il- 
linois Cent.  E.  Co.,  215  U.  S.  452,  470, 
30  Sup.  Ct.  155,  54  L.  ed.  280. 

[a]  In  forming  its  conclusions  such 
a  tribunal  may  exercise  a  "flexible 
limit  of  judgment,"  and  the  supreme 
court  ascribes  to  its  findings  "the 
strength  due  to  the  judgments  of  a 
tribunal  appointed  by  law  and  informed 
by  experience."  Illinois  Cent.  E.  Co. 
r.  Interstate  Commerce  Commission, 
206  U.  S.  441,  445,  27  Sup.  Ct.  700,  51 
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Commerce  Act  is  by  the  terms  of  the  act  itself^  limited  to  the  Interstate 
Commerce  Commission  and  the  federal  courts. 

B.  'Exclusive  Jurisdiction  of  Commission.  —  1.  Over  What  Mat- 
ters. —  The  commission  has  exclusive  jurisdiction  in  the  first  instance 
to  pass  upon  the  reasonableness  and  justness  of  rates*  and  practices 


L.  ed.  1128;  East  Tennessee,  V.  &  G. 
R.  Co.  V.  Interstate  Commerce  Com- 
mission, 181  U.  S.  1,  27,  21  Sup.  Ct. 
516,  45  L.  ed.  719;  Louisville  &  N.  E. 
Co.  V.  Behlmer,  175  U.  S.  648,  675,  20 
Sup.  Ct.  209,  44  L.  ed.  309. 

7.  Act  Feb.  4,  1887,  c.  104,  24  St. 
at  L.  379,  U.  S.  Comp.  St.  1901,  p. 
3154. 

8.  U.  S. — Pennsylvania  R.  Co.  v. 
Clark  Bros.  Coal  Min.  Co.,  238  U.  S.  456. 
35  Sup.  Ct.  896,  59  L.  ed.  1406;  niinois 
Cent.  R.  R.  v.  Mulberry  Hill  Coal  Co., 
238  U.  S.  275,  35  Sup.  Ct.  760,  59  L. 
ed.  1306;  Simpson  r.  Shepard,  230  U. 
S.  352,  33  Sup.  Ct.  729,  57  L.  ed.  1511; 
Mitchell  Coal  Co.  r.  Pennsvlvania  E. 
Co.,  230  U.  S.  247,  33  Sup.  Ct.  916,  57 
L.  ed.  1472;  United  States  v.  Pacific  & 
A.  R.  &  N.  Co.,  228  U.  S.  87,  33  Sup. 
Ct.  443,  57  L.  ed.  742;  Darnell  f. 
Illinois  Cent.  E.  Co.,  225  U.  S.  243,  32 
Sup.  Ct.  760,  56  L.  ed.  1072;  Texas 
&  P.  E.  Co.  t'.  Abilene  Cotton  Oil  Co., 
204  U.  S.  426,  27  Sup.  Ct.  350,  51  L. 
ed.  553;  Interstate  Commerce  Commis- 
sion V.  Louisville  &  N.  R.  Co.,  190  U. 
S.  273,  23  Sup.  Ct.  687,  47  L.  ed.  1047; 
Louisville  &  N.  E.  Co.  v.  Behlmer,  175 
U.  S.  648,  20  Sup.  Ct.  209,  44  L.  ed. 
309;  Cincinnati,  N.  O.  &  T.  P.  E.  Co. 
V.  Interstate  Commerce  Commission, 
162  U.  S.  184,  16  Sup.  Ct.  700,  40  L. 
ed.  935;  Gulf,  C.  &  S.  F.  E.  Co.  r. 
Hefley,  158  U.  S.  98,  15  Sup.  Ct.  802, 
39  L.  ed.  910;  Interstate  Commerce 
Commission  r.  Baltimore  &  O.  E.  Co., 
145  U.  S.  263,  12  Sup.  Ct.  844,  36  L. 
ed.  699;  Louisville  &  N.  E.  Co.  v. 
F.  W.  Cook  Brewing  Co.,  172  Fed.  117, 
96  C.  C.  A.  322;  Southern  Exp.  Co. 
V.  Long,  202  Fed.  462,  120  C.  C.  A. 
568;  Sandusky  Portland  Cement  Co.  f. 
Baltimore  &  O.  E.  Co.,  187  Fed.  583, 
111  C.  G.  A.  439;  Wickwire  Steel  Co. 
V.  New  York  Cent.  &  H.  E.  Co.,  181 
Fed.  316,  104  C.  C.  A.  504;  Columbus 
Iron  &  Steel  Co.  v.  Kanawha  &  M.  Ev. 
Co.,  178  Fed.  261,  101  C.  C.  A.  62i; 
Atlantic  Coast  Line  E.  Co.  v.  Macon 
Grocery  Co.,  166  Fed.  206,  92  C.  C.  A. 
114;  Great  Northern  Ev.  Co.  r.  Kalis- 
pell  Lumb.  Co.,  165  Fed.  25,  91  C.  C. 
A.   63;   Northern  P.  Ey.  Co.  v.  Pacific 


Coast  Lumb.  Mfg.  Assn.,  165  Fed.  1, 
91  C.  C.  A.  39;  Louisville  &  N.  E.  Co. 
V.  United  States,  218  Fed.  89;  Gimbel 
Bros.  r.  Barrett,  215  Fed.  1004;  Geraty 
r.  Atlantic  Coast  Line  Ev.  Co.,  211 
Fed.  227;  Franklin  v.  Philadelphia  & 
E.  Ey.  Co.,  203  Fed.  134;  Jacoby  V. 
Pennsylvania  E.  Co.,  200  Fed.  989; 
Columbus  Iron  &  Steel  Co.  v.  Kanawha 
&  M.  E.  Co.,  171  Fed.  713;  Howard 
Supply  Co.  V.  Chesapeake  &  O.  Ey.,  162 
Fed.  188;  M.  C.  Kiser  Co.  r.  Central 
of  Georgia  Ey.  Co.,  158  Fed.  193;  Shel- 
don V.  Wabash  Ev.  Co.,  105  Fed.  785; 
Swift  V.  Philadelphia  &  E.  E.  Co.,  58 
Fed.  858.  Alaska.— United  States  v. 
Pacific  A.  E.  &  N.  Co.,  4  Alaska  530; 
United  States  r.  Pacific  &  A.  E.  &  N. 
Co.,  4  Alaska  518;  United  States  v. 
Pacific  &  A.  E.  &  N.  Co.,  4  Alaska 
587.  Ark. — Kansas  City  Southern  E. 
Co.  V.  Tonn,  102  Ark.  20,  143  S.  W. 
577.  Ky.— Illinois  Cent.  E.  Co.  v.  Hen- 
derson El.  Co.,  138  Ky.  220,  127  S.  W. 
779;  Louisville  &  N.  E.  Co.  V.  Scott, 
133  Kv.  724,  118  S.  W.  990.  N.  Y. 
Baltimore  &  O.  E.  Co.  v.  La  Due,  128 
App.  Div.  594,  112  N.  Y.  Supp.  964. 
S,  C— Blitch  Co.  V.  Atlantic  Coast  Line 
E.  Co.,  87  S.  C.  107,  69  S.  E.  16. 
S.  D. — Great  Northern  Ev.  Co.  V.  Loon- 
an  Lumb.  Co.,  25  S.  D.  155,  125  N.  W. 
644.  W.  Va.— Thaeker  Coal  &  C.  Co. 
V.  Norfolk  &  W.  E.  Co.,  67  W.  Va. 
448,  68  S.  E.  107;  Eobinson  v.  Balti- 
more &  O.  E.  Co.,  64  W.  Va.  406,  63 
S.  E.   323. 

[a]  The  necessity  for  limiting  such 
jurisdiction  to  the  commission  is  stated 
bv  Justice  Lamar  in  Pennsylvania  E. 
Co.  r.  International  Coal  Co.,  230  U.  S. 
184,    33    Sup.    Ct.    893,   57   L.    ed.    1446. 

[b]  In  Mitchell  Coal  Co.  r.  Penn- 
svlvania E.  Co.,  230  U.  S.  247,  33  Sup. 
Ct.  916,  57  L.  ed.  1472,  the  court  said: 
''Where  the  suit  is  based  upon  un- 
reasonable charges  and  unreasonable 
practices  there  is  no  law  fixing  what  is 
unreasonable  and  therefore  prohibited. 
In  such  cases  the  whole  scope  of  the 
statute  shows  that  it  was  intended  that 
the  commission  and  not  the  courts 
should  pass  upon  that  administrative 
question. ' ' 
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of  interstate  carriers.^  And  this  is  true  whether  the  question  involves 
the  reasonableness  and  justness  of  past/°  or  current^^  rates  and  practices. 

2.  Exercise  of  Prior  to  Proceedings  in  Court.  —  a.  In  General. 
Therefore  neither  the  state/-  nor  the  federal  courts/^  may  entertain 
a  proceeding  either  civiP*  or  criminaP^^  against  an  interstate  carrier, 
that  necessarily  involves  the  determination  of  the  reasonableness  and 
justness  of  that  carrier 's  rates  or  practices.^^ 

Discrimination,  in  Car  Distribution.  —  An  action  cannot  be  maintained 
on  the  ground  of  unfair  discrimination  in  car  distribution  without  a 


9.  Pennsylvania  E.  Co.  V.  Clark 
Bros.  Coal  Min.  Co.,  238  U.  S.  456,  35 
Sup.  Ct.  896,  59  L.  ed,  1406;  Pennsyl- 
vania E.  Co.  V.  Puritan  Coal  Co.,  237 
U.  S.  121,  35  Sup.  Ct.  484,  59  L.  ed. 
867;  Morrisdale  Coal  Co.  v.  Pennsyl- 
vania E.  Co.,  230  U.  S.  304,  33  Sup. 
Ct.  938,  57  L.  ed.  1494;  Interstate  Com- 
merce Commission  v.  Illinois  Cent.  E. 
Co.,  215  U.  S.  452,  30  Sup.  Ct.  155,  54 
L.  ed.  280;  National  Pole  Co.  V.  Chi- 
cago &  N.  W.  Ey.  Co.,  211  Fed.  65. 

[a]  Distribution  of  Cars. — As  a 
means  of  proliibiting  unjust  preference 
or  undue  discrimination,  the  commis- 
sion has  authority  to  consider  the 
question  of  distribution  of  coal  cars, 
including  the  carrier 's  own  fuel  cars 
in  times  of  car  shortage.  Interstate 
Commerce  Commission  r.  Illinois  Cent. 
E.  Co.,  215  U.  S.  452,  30  Sup.  Ct.  155, 
54  L.  ed.  280. 

10.  Mitchell  Coal  Co.  v.  Pennsyl- 
vania E.  Co.,  230  U.  S.  247,  33  Sup. 
Ct.  916,  57  L.  ed.  1472;  Allen  &  Co. 
V.  Chicago,  M.  &  St.  P.  E.,  16  I.  C.  C. 
293;  Arkansas  Fuel  Co.  V.  Chicago,  M. 
&  St.  P.  E.  Co.,  16  I.  C.  C.  95. 

[a]  Statute  of  Limitations.  —  All 
complaints  for  the  recovery  of  dam- 
ages must  be  filed  with  the  commission 
within  two  years  from  the  time  the 
cause  of  action  accrued.  Morrisdale 
Coal  Co.  V.  Pennsylvania  E.  Co.,  230 
U.  S.  304,  33  Sup.  Ct.  938,  57  L.  ed. 
1494;  Southern  E.  Co.  r.  Tift,  206  U.  S. 
428,  27  Sup.   Ct.  709,  51  L.  ed.   1124. 

11.  Eobinson  r.  Baltimore  &  O.  E. 
Co.,  222  U.  S.  506,  32  Sup.  Ct.  114,  56 
L.  ed.  288;  Baltimore  &  O.  E.  Co.  f. 
United  States  ex  "rd.  Pitcairn  Coal  Co., 
215  U.  S.  481,  30  Sup.  Ct.  164,  54  L. 
ed.  292;  Texas  &  P.  E.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup. 
Ct.   350,  51  L.  ed.  553. 

12.  U.  S.— Texas  &  P.  E.  Co.  r.  Mugg, 
202  IT.  S.  242,  26  Sup.  Ct.  628,  50  L.  ed. 
1011;  Southern  Pac.  Co.  r.  Colorado 
Fuel  &   Iron   Co.,   101  Fed.   779,  42   C. 
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C.  A.  12;  Columbus  Iron  &  Steel  Co. 
V.  Kanawha  &  M.  E.  Co.,  171  Fed. 
713;  Sheldon  i:  Wabash  E.  Co.,  105 
Fed.  785.  S.  D.— Great  Northern  Ey. 
Co.  V.  Loonan  Lumb.  Co.,  25  S.  D.  155, 
125  N.  W.  644.  W.  Va.— Thacker  Coal 
&  C.  Co.  v.  Norfolk  &  W.  E.  Co.,  67 
W.  Va.  448,  68  S.  E.  107;  Eobinson  V. 
Baltimore  &  O.  E.  Co.,  64  W.  Va.  406, 
63  S.  E.  323. 

13.  Texas  &  P.  E.  Co.  v.  American 
Tie  &  Timber  Co.,  234  U.  S.  138,  34 
Sup.  Ct.  885,  58  L.  ed.  1255;  Wick- 
wire  Steel  Co.  V.  New  York,  C.  &  H, 
E.  E.  Co.,  181  Fed.  316,  104  C.  C.  A. 
504;  Atlantic  Coal  Line  E.  Co.  v.  Ma- 
con Grocery  Co.,  166  Fed.  206,  92  C. 
C.  A.  114; "Southern  Pac.  Co.  v.  Colo- 
rado Fuel  &  Iron  Co.,  101  Fed.  779, 
42  C.  C.  A.  12;  Geraty  V.  Atlantic 
Coast  Line  E.  Co.,  211  Fed.  227;  How- 
ard Supply  Co.  V.  Chesapeake  &  O.  Ey  = 
Co.,  162  Fed.  188;  Central  Stock  Yards 
r.  Louisville  &  N.  E.  Co.,  112  Fed. 
823;  United  States  v.  Pacific  &  A.  E. 
&  N.  Co.,  4  Alaska  518;  United  States 
r.  Pacific  &  A.  E.  &  N.  Co.,  4  Alaska 
530;  United  States  v.  Pacific  &  A.  E. 
&  N.  Co.,  4  Alaska  587. 

14.  Mitchell  Coal  Co.  v.  Pennsyl- 
vania E.  Co.,  230  U.  S.  247,  33  Sup. 
Ct.  916,  57  L.  ed.  1472;  Texas  &  P. 
E.  Co.  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  27  Sup.  Ct.  350,  51  L.  ed. 
.^53;  Geraty  v.  Atlantic  Coast  Line  E. 
Co.,  211  Fed.  227. 

15.  United  States  r.  Pacific  &  A. 
E.  &  N.  Co.,  228  U.  S.  87,  33  Sup. 
Ct.  443,  57  L.  ed.  742;  United  States 
r.  Pacific  &  A.  E.  &  N.  Co.,  4  Alaska 
530;  United  States  v.  Pacific  &  A.  E. 
&  N.  Co.,  4  Alaska  51S. 

16.  It  is  not  a  lack  of  jurisdiction 
in  the  courts,  strictly  speaking,  that 
necessitates  such  prior  aiiplication  to 
the  commission  but  the  fact  that  cer- 
tain matters  upon  which  the  judgment 
of  the  courts  must  be  based  can  only 
be  made  to  appear  from  the  exercise  of 
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prior  determination  by  the  commission  as  to  the  propriety  of  the 
method  of  car  distri])ution  that  was  pursued. ^^ 

Construction  of  Schedule.  —  A  question  as  to  what  the  filed  schedule 
includes  is  primarily  for  the  commission.^^ 

b.  To  Ohtain  Equitable  Relief.  —  Thus  the  courts  have  no  juris- 
diction to  enjoin  the  filing  of  the  prescribed  schedule  of  rates  with 
the  commission/^  or  the  enforcement  of  advanced  rates^°  pending  an 


these  administrative  functions.  Gimble 
Bros.  V.  Barrett,  215  Fed.   1004. 

[a]  The  consent  of  the  parties  can- 
not give  the  courts  jurisdiction  in  such 
eases.  Mitchell  Coal  Co.  v.  Pennsyl- 
vania E.  Co.,  230  U.  S.  247,  33  Sup. 
Ct.  916,  57  L.  ed.  1472.  Eight  to  con- 
fer jurisdiction  by  consent  generally, 
see  the  title  "Jurisdiction." 

Jurisdiction  of  actions  other  than 
those  involving  .determination  of  rea- 
sonableness and  justness  of  interstate 
carrier's  rates  or  practices,  see  the 
titles  "Freight  Carriers;"  "Rail- 
roads." 

17.  Pennsylvania  E.  Co.  v.  Clark 
Bros.  Coal  Co.,  238  IT.  S.  456,  35  Sup. 
Ct.  896,  59  L.  ed.  1403;  Morrisdale  Coal 
Co.  r.  Pennsylvania  E.  Co.,  230  U.  S. 
304,  33  Sup.  Ct.  938,  57  L.  ed.  1494; 
Interstate  Commerce  Commission  v. 
Illinois  Cent.  E.  Co.,  215  U.  S.  452,  30 
Sup.  Ct.  155,  54  L.  ed.  280. 

[a]  Unjust  Discrimination. — A  dif- 
ferential in  rate  between  coal  loaded 
into  cars  from  wagons,  and  coal  loaded 
from  a  tipple,  embodied  in  the  filed 
and  published  schedules,  could  not  be 
deemed  unjustly  discriminatory  in  an 
action  at  law.  Eobinson  v.  Baltimore 
&  O.  E.  E.  Co.,  129  Fed.  753,  64  C. 
C.  A.  281. 

18.  Texas  &  P.  E.  Co.  r.  American 
Tie  &  Timber  Co.,  234  U.  S.  138,  34 
Sup.  Ct.   885,  58  L.  ed.   1255. 

[a]  Refusal  To  Accept  Shipment. 
In  an  action  for  damages  for  refusal 
to  accept  a  shipment  of  cross-ties,  the 
controversy  turned  upon  the  question 
whether  the  published  rates  on  lumber 
included  cross-ties,  and  the  determina- 
tion of  this  point  was  held  to  be  with- 
in the  exclusive  jurisdiction  of  the 
commission.  Texas  &  P.  E.  Co.  f. 
American  Tie  &  Timber  Co.,  234  IJ.  S. 
138,  34  Sup.  Ct.  885,  58  L.  ed.  1255. 

19.  Columbus  Iron  &  Steel  Co.  v. 
Kanawha  &  M.  Ev.  Co.,  178  Fed.  261, 
101  C.  C.  A.  621;"  Atlantic  Coast  Line 
V.  Macon  Grocerv  Co.,  166  Fed.  206, 
92  C.  C.  A.  114;' Southern  Pac.  Co.  v. 
Colorado  Fuel  &  Iron  Co.,  101  Fed.  779, 


42  C.  C.  A.  12;  Columbus  Iron  &  Steel 
Co.  V.  Kanawha  &  M.  E.  Co.,  171  Fed. 
713;  Thacker  Coal  &  C.  Co.  vK  Norfolk 
&  W.  E.  Co.,  67  W.  Va.  448,  68  S.  E. 
107. 

20.  Atlantic  Coast  Line  E.  Co.  v. 
Macon  Grocery  Co.,  166  Fed.  206,  92 
C.  C.  A.  114;  Great  Northern  Ey.  Co. 
?'.  Kalispell  Lumb.  Co.,  165  Fed.  25,  91 
C.  C.  A.  63;  Southern  Pac.  Co.  v.  Colo- 
rado Fuel  &  Iron  Co.,  101  Fed.  779,  42 
C.  C.  A.  12.  But  see  Northern  P.  E. 
Co.  r.  Pacific  Coast  Lumb.  Mfg.  Assn., 
165  Fed.  1,  91  C.  C.  A.  39;  M.  C.  Kiser 
Co.  V.  Central  of  Georgia  Ey.  Co.,  158 
Fed.  193;  Jewett  Bros.  &  Jewett  V. 
Chicago,  M.  &  St.  P.  E.  Co.,  156  Fed. 
160. 

\a]  Though  no  rates  have  been  pub- 
lished in  accordance  with  the  act,  the 
courts  have  no  jurisdiction  to  enjoin 
the  carrier  from  carrying  into  effect  a 
proposed  rate.  Wickwire  Steel  Co.  V. 
New  York,  C.  &  H.  E.  Co.,  181  Fed. 
316,  104  C.   C.  A.  504. 

[b]  As  to  the  enforcement  of  con- 
tract rates  the  court  in  Sandusky-Port- 
land  Cement  Co.  r.  Baltimore  &  O.  E. 
Co.,  187  Fed.  583,  111  C.  C.  A.  439, 
said:  "To  enforce  contracts  by  the 
carriers  binding  them  to  file  and 
maintain  given  rates  for  the  future, 
subject  only  to  the  determination  of 
the  court,  where  the  contract  arises 
that  the  rates  thus  contracted  would 
not  result  in  loss  to  the  railroad  com- 
pany, just  as  effectually  embarrasses 
and  destroys  the  remedial  provisions 
of  the  Interstate  Commerce  Act  as 
would  the  exercise  of  the  old  common- 
law  jurisdiction,  by  the  state  courts, 
of  enforcing  rates  that  each  of  said 
courts  determined  to  be  reasonable.  One 
as  much  as  the  other,  or  if  not  as 
much  as  the  other,  in  some  degree  in 
line  with  the  other,  introduces  into 
the  system  intended  to  be  effective  by 
being  unitary,  a  diversity  that  to  a 
large  measure  would  destroy  the  ef- 
fectiveness of  interstate  regulation  al- 
together." 
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investigation  by  the  commission,  or  the  granting  of  rebates  before 
an  adjudication  thereon  by  the  commission.^^ 

c.  To  Enforce  Damage  Claims.  —  Nor  may  the  courts  decide  dam- 
age claims  based  on  unreasonable  or  discriminatory  interstate  charges 
where  the  commission  has  not  passed  upon  the  matter,^^  or  where  such 
charges  were  made  in  accordance  with  a  schedule  filed  and  promulgated 
in  obedience  to  the  act.^^ 

3.     Where    Prior    Action    by    Commission    Unnecessary.  —  Both 


[c]     After  the  commission  has  acted 

upon  the  matter  and  determined  that 
an  advance  in  rates  is  unreasonable,  the 
courts  may  enjoin  their  enforcement. 
Southern  E.  Co.  r.  Tift,  206  U.  S.  428, 
27  Sup.  Ct.  709,  51  L.  ed.  1124. 

21.  United  States  v.  Atchison,  T.  & 
S.  r.  Ey.,  142  Fed.  176. 

22.  Mitchell  Coal  Co.  v.  Pennsyl- 
vania E.  Co.,  230  U.  S.  247,  33  Sup. 
Ct.  916,  57  L.  ed.  1472;  Geraty  v.  At- 
lantic Coast  Line  E.  Co.,  211  Fed.  227; 
Franklin  s.  Philadelphia  &  E.  E.  Co., 
203  Fed.  134. 

[a]  Lateral  Hauling. — The  courts 
have  no  jurisdiction  to  determine  a 
claim  based  on  the  unreasonableness  of 
allowances  made  shippers  for  lateral 
hauling  until  the  commission  has  de- 
termined the  reasonableness  of  the  al- 
lowances. Mitchell  Coal  Co.  r.  Penn- 
svlvania  E.  Co.,  230  U.  S.  247,  33  Sup. 
Ct.  916,  57  L.  ed.  1472. 

23.  U.  S.— Texas  &  P.  E.  Co.  v.  Abi- 
lene Cotton  Oil  Co.,  204  U.  S.  426,  27 
Sup.  Ct.  350,  51  L.  ed.  553;  Howard 
Supplv  Co.  r.  Ches-apeake  &  0.  E.  Co.. 
162  Fed.   188;   Swift   v.   Philadelphia   & 

E.  E.  Co.,  64  Fed.  59.  Alaska.— United 
States  r.  Pacific  &  A.  E.  &  N.  Co.,  4 
Alaska   530.      Kan. — Atchison,   T.    &   S. 

F.  E.  Co.  V.  Superior  Eefining  Co.,  83 
Kan.  732,  112  Pac.  604.  Neb.— S.  A. 
Foster  Lumb.  Co.  v.  Union  Pac.  E.  Co., 
97  Neb.  669,  151  N.  W  168.  W.  Va. 
Eobinson  r.  Baltimore  &  O.  E.  Co.,  64 
W.  Va.  406,  63  S.  E.  323. 

See  also  Baltimore  &  O.  E.  Co.  v. 
La  Due,  128  App.  Div.  594,  112  N.  Y. 
Supp.  964.  Contra,  Halliday  Mill.  Co. 
V.  Louisiana  &  N.  W.  E.  Co.,  80  Ark. 
536,  98  S.  W.  374,  based  on  Abilene 
Cotton  Oil  Co.  V.  Texas  &  P.  E.  Co., 
38  Tex.  Civ.  App.  366,  85  S.  W.  1052, 
which  latter  case  has  since  been  re- 
versed on  that  point. 

[a]  Attacking  the  Published  Rates. 
Where   the   carrier  has  published  rates 


iu  accordance  with  the  act,  and  the 
shipper  pays  such  rates,  the  courts 
cannot  declare  them  unreasonable  and 
render  judgment  for  the  excess  charged. 
Texas  &  P.  E.  Co.  i".  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct. 
350,  51  L.  ed.  553. 

[b]  Section  22  of  the  Interstate 
Commerce  Act  does  not  preserve  the 
common-law  action  for  the  recovery  of 
excessive  freight  charges.  As  said  by 
the  court  in  Texas  &  P.  E.  Co.  v.  Abi- 
lene Cotton  Oil  Co.,  204  U.  S.  426,  27 
Sup.  Ct.  350,  51  L.  ed.  553,  "if  said 
section  22  should  be  construed  as  pre- 
serving to  shippers  this  common-law 
remedy  in  advance  of  a  decision  of  the 
Cjuestion  of  the  justness  and  reasonable- 
ness of  the  rates  prescribed  thereby, 
then  different  courts  having  jurisdic- 
tion might  establish  by  different  de- 
cisions as  many  different  rates,  thereby 
defeating  the  very  purpose  of  the  act 
of  congress  to  establish  and  maintain 
uniform  rates." 

[c]  After  an  adjudication  "by  the 
commission  against  the  rate  of  the 
schedule,  the  state  covirt  has  jurisdic- 
tion of  a  suit  at  common  law  to  re- 
cover for  excessive  rates  paid  the  car- 
rier. Eobinson  r.  Baltimore  &  O.  E. 
Co.,  64  W.  Va.  406,  63  S.  E.  323. 

[d]  The  removal  of  a  cause  from  a 
state  to  a  federal  court  on  the  ground 
of  diversity  of  citizenship  does  not  give 
the  latter  tribunal  jurisdiction  to  ques- 
tion the  reasonableness  of  an  interstate 
commerce  rate.  Sheldon  f.  Wabash  E. 
Co.,  105  Fed.  785;  Swift  v.  Philadelphia 
&  E.  E.  Co.,  58  Fed.  858. 

[e]  Long  and  Short  Haul. — Where 
the  carrier  has  fixed  his  short  haul 
rate  by  virtue  of  authority  received 
from  the  commission,  such  rate  can 
only  be  questioned  by  proceedings 
brought  in  the  first  place  before  the 
commission.  Great  Northern  E.  Co.  v. 
Loonan  Lumb.  Co.,  25  S.  D.  155,  125 
N.  W.  644. 
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civiP*  and  criminaP^  proceedings  against  an  interstate  carrier,  may 
be  maintained  in  the  courts  without  prior  action  by  the  commission 
where  the  only  question  involved  is  whether  the  carrier  has  departed 
from  its  published  schedule  of  rates.  And,  of  course  no  such  pre- 
liminary action  by  the  commission  is  necessary  where  merely  matters 
of  general  law  are  in  question.^*' 

4.  Mandamus.  —  IMandamus  will  issue  to  compel  the  interstate 
commerce  commission  to  take  jurisdiction  in  a  proper  ease  and  to  pro- 
ceed therein  as  required  by  law,-*^^^^  but  not  to  control  its  actions  upon 
questions  within  its  jurisdiction.^*'^ 

C.  Concurrent  Jurisdiction.  —  Where  the  standard  of  reason- 
ableness and  justness  of  rates  and  practices  has  been  determined  by 
the  commission,  the  shipper  who  has  a  cause  of  action  under  section 
eight  of  the  Interstate  Commerce  Act  may  at  his  option  present  his 
particular  facts  either  to  the  commission  or  to  a  federal  district  court.^'' 


24.  U.  S. — Pennsylvania  R.  Co.  v. 
Clark  Bros.  Coal  Co.,  238  U.  S.  456, 
35  Sup.  Ct.  896,  59  L.  ed.  1406;  Penn- 
sylvania E.  Co.  V.  Puritan  Coal  Co., 
237  U.  S.  121,  35  Sup.  Ct.  484,  59  L. 
ed.  867;  Morrisdale  Coal  Co.  v.  Penn- 
sylvania R.  Co.,  230  U.  S.  304,  33  Sup. 
Ct.  938,  57  L.  ed.  1494;  Interstate 
Commerce  Commission  r.  Illinois  Cent. 
E.  Co.,  215  U.  S.  452,  30  Sup.  Ct.  155, 
54  L.  ed.  280;  Lanning-Harris  Coal  & 
Grain  Co.  r.  St.  L.  &  S.  F.  E.  Co.,  15 
I.  C.  C.  37.  Ark.— Kansas  City  South- 
ern E.  Co.  V.  Tonn,  102  Ark.  20,  143 
S.  W.  577.  la.— Banner  v.  Wabash  E. 
Co.,  131  Iowa  405,  108  N.  W.  759. 
La. — Pine  Tree  Lumb.  Co.  f.  Chicago, 
E.  I.  &  P.  E.  Co.,  123  La.  583,  49  So. 
202.  Mich. — Wolverine  Brass  Works 
V.  Southern  Pac.  Co.,  153  N.  W.   778. 

[a]  The  district  court  has  jurisdic- 
tion over  a  controversy  as  to  over- 
charges where  the  question  only  in- 
volves a  construction  of  the  carrier's 
published  rate  and  its  application  to 
the  shipments  in  question.  Gimble  Bros. 
V.  Barrett,  215  Fed.   1004. 

[b]  Rebates. — Damages  sustained  in 
consequence  of  rebates  made  contrary 
to  the  Comnterce  Act  may  be  recovered 
in  the  courts.  "The  rebate  being  un- 
lawful, it  was  a  matter  where  the  court, 
without  administrative  ruling  or  rep- 
aration order,  could  apply  the  fixed  law 
to  the  established  fact  that  the  carrier 
had  charged  all  shippers  the  published 
or  tariff  rate,  and  refunded  a  part  to 
a  particular  class."  Pennsylvania  E. 
Co.  r.  International  Coal  Co.^  230  U.  S. 
184,  33  Sup.  Ct.  893,  57  L.  ed.  1446. 
Likewise   the   courts   may   entertain    a 


criminal  prosecution  against  an  inter- 
state carrier  for  unlawful  rebating. 
Wight  r.  United  States,  167  U.  S.  512, 
17  Sup.   Ct.   822,  42  L.  ed.   258. 

25.  Wight  r.  United  States,  167  U. 
S.  512,  17  Sup.  Ct.  822,  42  L.  ed.  258; 
United  States  v.  Pacific  &  A.  E.  &  N. 
Co.,  4  Alaska  587. 

26.  Louisville  &  N.  E.  Co.  v.  F.  W. 
Cook  Brew.  Co.,  172  Fed.  117,  96  C. 
C.  A.  322;  Danciger  r.  Wells  Fargo  & 
Co.,    154    Fed.    379. 

[a]  Compelling  Carriage  of  Goods. 
The  courts  have  jurisdiction  to  com- 
pel an  interstate  carrier  to  receive  and 
carry  goods  in  accordance  with  the 
duty  imposed  upon  them  by  law.  Louis- 
ville &  N.  E.  Co.  V.  F.  W.  Cook  Brew. 
Co.,  172  Fed.  117,  96  C.  C.  A.  322; 
Danciger  v.  Wells,  Fargo  &  Co.,  154 
Fed.   379. 

26y^-  Interstate  Commerce  Commis- 
sion f.  United  States,  etc.  Humboldt  S. 
S.  Co.,  224  U.  S.  474,  32  Sup.  Ct.  556, 
56  L.  ed.  849. 

[a]  Jurisdiction  Over  Alaskan  Car- 
riers.— Where  the  commission  refuses  to 
investigate  violations  of  the  Interstate 
Commerce  Act  by  Alaskan  carriers  on 
the  ground  that  it  has  no  jurisdiction, 
mandamus  may  issue  to  compel  it  to 
proceed  in  the  case.  Interstate  Com- 
merce Commission  v.  United  States,  etc. 
Humboldt  S.  S.  Co.,  224  U.  S.  474,  32 
Sup.  Ct.  556,  56  L.  ed.  849. 

262/^.  LTnited  States  ex  rel.  Louis- 
ville Cement  Co.  v.  Interstate  Com- 
merce Commission,  42  App.  Cas.  (D.  C.) 
514. 

27.  Pennsvlvania  E.  Co.  v.  Clark 
Bros.  Coal  Min.  Co.,  238  U.  S.  456,  35 
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In  ease  of  his  election  to  present  his  case  to  the  commission,  if  it  finds 
him  entitled  to  damages  it  awards  him  a  reparation  order  upon  which 
he  may  sue  eithe  in  a  district  court  of  the  United  States  or  in  a  state 
court.^^ 

D.  Exclusive  Jurisdiction  of  Federal,  Courts.  —  Exclusive  juris- 
diction over  suits  for  damages  for  violation  of  the  act  is  conferred 
upon  the  federal  district  courts-^  regardless  of  the  amount  in  con- 
troversy/''° 

E.  Jurisdiction  of  State  Courts.  —  1.  In  General.  —  The  reser- 
vation in  the  remedial  section  of  the  act  of  pre-existing  common  law 


Sup.  Ct.  896,  59  L.  ed.  1406;  Pennsyl- 
vania E.  Co.  V.  Puritan  Coal  Co.,  237 
U.  S.  121,  35  8up.  Ct.  484,  59  L.  ed. 
807;  Mitchell  Coal  Co.  v.  Pennsylvania 
E.  Co.,  230  U.  S.  247,  33  Sup.  Ct.  916, 
57  L.  ed.  1472;  United  States  v.  Mich- 
igan Central  Ey.  Co.,  122  Fed.  544. 

[a]  A  state  court  has  no  jurisdic- 
tion over  a  claim  for  damages  for  dis- 
crimination in  car  distribution  after 
the  rule  assailed  has  been  pronounced 
illegal  by  the  commission.  Pennsyl- 
vania E.  Co.  V.  Clark  Bros.  Coal  Min. 
Co.,  238  U.  S.  456,  35  Sup.  Ct.  896,  59 
L.  ed.  1406;  Pennsylvania  E.  Co.  v. 
Puritan  Coal  Co.,  237  U.  S.  121,  35  Sup. 
Ct.  484,  59  L.  ed.  867. 

[b]  But  the  act  itself  limits  such 
jurisdiction  to  cases  where  the  carrier 
"shall  do,  cause  to  be  done,  or  permit 
to  be  done,  any  act,  matter  or  thing 
in  this  act  prohibited  or  declared  to 
be  unlawful  or  shall  omit  to  do  any 
act,  matter  or  thing  in  this  act  required 
to   be   done."      §9. 

[c]  Void  Condition. — A  carrier  pub- 
lished a  through  tariff  on  poles,  but  its 
allowance  was  conditioned  upon  the 
shipj^er's  specifying  in  his  shipping 
bill  the  ultimate  destination.  A  ship- 
per against  whom  this  condition  was 
enforced  was  entitled  to  present  his 
cause  of  action  for  damages  in  the 
district  court,  the  condition  having 
previously  been  declared  void  by  the 
commission.  National  Pole  Co.  v.  Chi- 
cago, etc.  E.  Co.,  211  Fed.  65,  127  C. 
C.  A.  561. 

28.  Pennsvlvania  E.  Co.  v.  Clark 
Bros.  Coal  Min.  Co.,  238  U.  S.  456,  35 
Sup.  Ct.  896,  59  L.  ed.  1406;  Darnell 
V.  Illinois  Cent.  E.  Co.,  225  U.  S.  243, 
32  Sup.  Ct.  760,  56  L.  ed.  1072;  South- 
ern E.  Co.  V.  Tift,  206  U.  S.  428,  27 
Sup.  Ct.  709,  51  L.  ed.  1124;  Frank- 
lin V.  Philadelphia  &  E.  Ey.  Co.,  203 
Fed.   134. 

[a]     The  commission  may  enforce  its 
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orders  in  the  federal  courts.  Interstate 
Commerce  Commission  v.  Chicago,  G. 
W.  E.  Co.,  209  U.  S.  108,  28  Sup.  Ct. 
493,  52  L.  ed.   705. 

[b]  Suit  on  Award  to  Other  Ship- 
pers.— A  suit  may  not  be  based  upon 
an  award  made  by  the  commission  to 
other  shippers  in  a  proceeding  to  which 
the  plaintiff  was  not  a  party  and  where- 
in the  rates  disputed  by  plaintiff  were 
found  unreasonable.  Eobinson  v.  Bal- 
timore &  O.  Ev.  Co.,  222  U.  S.  506,  32 
Sup.  Ct.  114,  56  L.  ed.  288;  Franklin 
r.  Philadelphia  &  E.  Co.,  203  Fed.  134. 

29.  Pennsylvania  E.  Co.  v.  Clark 
Bros.  Coal  Min.  Co.,  238  U.  S.  456,  35 
Sup.  Ct.  896,  59  L.  ed.  1406;  Pennsyl- 
vania E.  Co.  r.  Puritan  Coal  Co.,  237 
U.  S.  121,  35  Sup.  Ct.  484,  59  L.  ed. 
867;  Mitchell  Coal  Co.  v.  Pennsylvania 
E.  Co.,  230  U.  S.  247,  33  Sup.  Ct.  916, 
57  L.  ed.  1472;  Lowry  v.  Chicago,  B. 
&  Q.  E.  Co.,  46  Fed.  83;  Carlisle  r.  Mis- 
souri Pac.  E:  Co.,  168  Mo.  652,  68  S.  W. 
898. 

[a]  Limitations  as  to  Place. — The 
Interstate  Commerce  Act  does  not  de- 
fine the  place  of  bringing  suit  in  any 
other  way  than  by  providing  that  such 
suits  must  be  brought  in  a  federal  court 
of  competent  jurisdiction.  Van  Pat- 
ten V.  Chicago,  M.  &  St.  P.  E.  Co.,  74 
Fed.  981.  But  see  Connor  v.  Vicksburg 
&  M.  E.  Co.,  36  Fed.  273,  where  juris- 
diction in  a  case  for  damages  under 
section  9  was  defeated  because  de- 
fendant was  not  an  inhabitant  of  the 
district. 

30.  Jud.  Code,  §24,  as  amended,  Act 
Dec.  21,  1911,  c.  5. 

[a]  In  Van  Patten  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  74  Fed.  981,  it  was 
held  that  the  act  of  Mar.  3,  1887,  giv- 
ing the  circuit  court  concurrent  juris- 
diction with  the  state  courts,  where 
the  matter  in  controversy  exceeds  two 
thousand  dollars,  was  not  intended  to 
deprive    the    circuit    court    of     its     ex- 
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and  statutory  remedies''^  continues  in  the  state  courts  such  jurisdic- 
tion as  can  be  exercised  consistently  with  the  purposes  of  the  act.^- 
Accordingly,  the  state  courts  have  assumed  jurisdiction  to  enforce 
rights  in  interstate  commerce  when  no  question  of  the  interpretation 
or  construction  of  the  interstate  commerce  act  seemed  to  be  involved. 
Instances  of  this  are  where  relief  has  been  granted  against  over- 
charges,^'^  or  damages  awarded  for  breach  of  the  carrier's  duty  to 


elusive   jurisdiction   over   cases    arising 
under  the  interstate  commerce  law. 

31.  §22  of  the  act  provides  that 
"nothing  in  this  act  contained  shall  in 
any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law,  or  by 
statute,  but  the  provisions  of  this  act 
are  in  addition  to  such  remedies." 

32.  Construction  of  §22.— (1)  After 
various  conflicting  decisions  as  to  the 
extent  of  the  state  court's  jurisdic- 
tion under  §22,  the  question  was  put 
beyond  dispute  in  Texas  &  P.  E.  Co. 
t'.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
426,  27  Sup.  Ct.  350,  51  L.  ed.  553, 
wherein  it  is  said:  ''This  clause,  how- 
ever, cannot  in  reason  be  construed  as 
continuing  in  shippers  a  common-law 
right,  the  continuance  of  which  would 
be  absolutely  inconsistent  with  the  pro- 
visions of  the  act.  In  other  words  the 
act  cannot  be  held  to  destroy  itself. 
The  clause  is  conceived  alone  with  the 
rights  recognized,  or  duties  imposed  by 
the  act,  and  the  manifest  purpose  of 
the  provision  in  question  was  to  make 
plain  the  intention  that  any  specific 
remedy  given  by  the  act  should  be  re- 
garded as  cumulative  when  other  ap- 
propriate common-law  or  statutory 
remedies  existed  for  the  redress  of  the 
particular  grievance  or  wrong  dealt 
with  in  the  act."  (2)  Language  of 
like  import  was  used  in  the  case  of 
Pine  Tree  Lumb.  Co.  t".  Chicago,  E.  I. 
&  P.  E.  Co.,  123  La.  5S3,  49  So.  202: 
"It  was  found,  nevertheless,  that  to 
hold  in  all  cases  intended  to  be  reached, 
and  in  which  common-law  or  statutory 
remedies  existed,  that  such  remedies 
continued  to  be  available,  would  tend 
to  render  the  act  nugatory,  and  the 
courts  have  therefore  ruled  in  certain 
oases  in  which  the  main  purpose  of 
the  act  was  involved,  and  where  such 
purpose  would  otherwise  have  been 
defeated,  that  the  pre-existing  common- 
law  and  statutory  remedies  have  been 
superseded,  and,  in  effect,  that  exclu- 
sive _  jurisdiction  has  been  vested  by 
implication  in  the  interstate  commerce 


commission,  and  in  the  courts  of  the 
United  States  for  the  enforcement  of 
the  remedies  provided  by  the  Inter- 
state Commerce  Act.  Some  of  the 
federal  courts,  in  attempting  to  deal 
with  the  situation  have  held,  in  cases 
in  which  the  consensus  of  authority  ap- 
pears to  be  against  them  that  no  com- 
mon-law remedies  exist.  Others  deal- 
ing with  similar  cases  have  held  that 
such  remedies  do  exist.  And  the  su- 
preme court  lias  disposed  of  the  matter 
by  holding  that  the  Interstate  Com- 
merce Act  should  not  be  so  inter- 
preted as  to  make  it  self-destructive, 
and  that  where  to  recognize  the  con- 
tinued existence  of  a  pre-existing  com- 
mon-law or  statutory  remedy  would  pro- 
duce that  result,  such  recognition  can- 
not be  accorded." 

33.  U.  S.— Murray  v.  Chicago  &  N. 
W.  Ey.  Co.,  62  Fed.  24.  Ark.— Halliday 
Milling  Co.  v.  Louisiana  &  X.  W.  E. 
Co.,  80  Ark.  536,  98  S.  W.  374.  Kan. 
Missouri,  K.  &  T.  E,  Co.  t:  New  Era 
Milling  Co.,  79  Kan.  435,  100  Pac.  273; 
Kansas  City  S.  E.  Co.  v.  C.  H.  Albers 
Commission  Co.,  79  Kan.  59,  99  Pac. 
819;  Beadle  r.  Kansas  Citv,  P.  S.  & 
M.  E.  Co.,  51  Kan.  248,  32  Pac.  910. 
S.  C. — Blitch  Co.  r.  Atlantic  Coast  Line 
E.  Co.,  87  S.  C.  107,  69  S.  E.  16. 

[a]  Erroneous  Shipment. — An  action 
to  recover  excess  freight  which  the 
shipper  was  compelled  to  pay  because 
of  an  erroneous  shipment  is  within  the 
jurisdiction  of  the  state  court.  Eead 
&  Davis  V.  Central  Vermont  E.  Co.,  76 
N.  H.  555,  86  Atl.  161. 

[b]  Reasonable  Rates  Exceeded. 
Overcharges  in  excess  of  reasonable 
rates  have  been  recovered  in  a  state 
court,  such  being  a  common-law  action 
not  inconsistent  with  nor  repugnant  to 
the  right  of  action  given  by  the  stat- 
ute. Cullen  V.  Seaboard  Air  Line  E. 
Co.,  63  Fla.  122,  58  So.  182;  La  Flori- 
dienne  J.  Buttgenbach  &  Co.  v.  Atlan- 
tic Coast  Line  E.  Co.,  63  Fla.  208,  58 
So.  185. 

[c]  In   Excess   of  Published  Rates. 
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carry  safely'*  and  without  delay ;"^  for  unjust  discrimination;^^  for 
failure  to  furnish  facilities  f  or  to  perform  some  duty  required^  by 
the  act  ;^^  and  in  like  cases  usually  growing  out  of  the  carrier's  failure 
to  perform  a  duty  imposed  on  it  by  common  law.^^ 

2.  Under  Carmack  Amendment.  —  State  courts  may  consistently 
with  the  purposes  of  the  act  exercise  jurisdiction  to  enforce  the 
liability  of  the  initial  carrier  for  damages  on  through  shipments  as 
provided  by  the  Carmack  amendment.**^     Where  the  amount  involved 


That  a  state  court  has  jurisdiction  over 
a  suit  for  overcharges  in  excess  of 
rates  published  in  accordance  with  the 
Interstate  Commerce  Act  see  U.  S. 
LanningHarris  Coal  &  Grain  Co.  v.  St. 
Louis  &  S.  F.  R.  Co.,  15  I.  C.  C.  37. 
Ark. — Kansas  City  Southern  R.  Co.  v. 
Tonn,  102  Ark.  20,  143  S.  W.  577.  la. 
Banner  v.  Wabasli  R.  Co.,  131  Iowa 
405,  108  N.  W.  759.  La.— Pine  Tree 
Lumb.  Co.  V.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  123  La.  583,  49  So.  202.  But  see 
Carlisle  v.  Missouri  Pac.  R.  Co.,  168 
Mo.  652,  68  S.  W.  898. 

[d]  In  Excess  of  Contract  Eates. 
Overcharges  in  excess  of  the  rates 
agreed  upon  with  the  shipper  may  be 
recovered  in  a  state  court  when  no 
schedule  has  been  posted.  Wabash  R. 
Co.  V.  Sloop,  200  Mo.  198,  98  S.  W. 
607;  Hardaway  v.  Southern  R.  Co.,  90 
S.  C.  475,  73   S.  E.  1020. 

34.  Lowry  v.  Chicago,  B.  &  Q.  R. 
Co.,  46  Fed.  83;  Illinois  Cent.  R.  Co. 
V.  Henderson  El.  Co.,  138  Ky.  220,  127 
S.  W.  779. 

[a]  Goods  Lost  in  Transit. — The 
state  court  has  jurisdiction  of  an  ac- 
tion against  an  initial  carrier  for 
goods  lost  in  transit  on  an  interstate 
shipment.  Houston  &  T.  C.  R.  Co.  V. 
Lewis   (Tex.),  129  S.  W.  594. 

35.  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
V.  Mitchell,  175  Ind.  196,  91  N.  E.  735, 
93  N.  E.  996;  Gibson  v.  Atlantic  Coast 
Line  R.  Co.,  88  S.  C.  360,  70  S.  E.  1030. 

36.  Mitchell  Coal  Co.  v.  Pennsyl- 
vania R.  Co.,  230  U.  S.  247,  33  Sup. 
Ct.  916,  57  L.  ed.  1472;  Pennsylvania 
R.  Co.  V.  International  Coal  Co.,  230 
U.  S.  184,  33  Sup.  Ct.  893,  57  L.  ed. 
1446;  Chas.  H.  Lillv  Co.  v.  Northern 
Pac.  R.  Co.,  64  Wash.  589,  117  Pac. 
401. 

[a]  Car  Distribution.  —  The  state 
courts  have  jurisdiction  of  a  case  for 
damages  against  an  interstate  carrier 
for  failure  to  deliver  cars  in  accord- 
ance with  its  own  rules,  where  the 
basis  of  the   suit  is  the   discrimination 
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against  the  plaintiff,  and  the  rule  itself 
is  not  attacked.  Illinois  Cent.  R.  Co. 
r.  Mulberry  Hill  Coal  Co.,  238  U.  S. 
275,    35    Sup.    Ct.    760,   59   L.    ed.    1306. 

37.  Illinois  Cent.  R.  Co.  V.  Mul- 
berry Hill  Coal  Co.,  238  U.  S.  275,  35 
Sup.  Ct.  760,  59  L.  ed.  1306;  Pitts- 
burgh, C.  C.  &  St.  L.  Ry.  Co.  v.  Wood, 
45  Ind.  App.  1,  84  N.  E.  1009,  88  N.  E. 
709. 

38.  Posting  Tariff  Rates. — An  ac- 
tion for  damages  based  on  the  carrier's 
failure  to  post  in  its  office  its  changed 
tariff  rates  as  required  by  the  act  may 
be  maintained  in  a  state  court.  Illinois 
Cent.  R.  Co.  i\  Henderson  El.  Co.,  138 
Ky.  220,  127  S.  W.  779. 

39.  Galveston,  H.  &  S.  A.  R.  Co. 
r.  Wallace,  223  U.  8.  481,  32  Sup.   Ct. 

"205,  56  L.  ed.  516;  Louisville  &  N.  R. 
Co.  f.  Cook  Brew.  Co.,  223  U.  S.  70, 
32  Sup.  Ct.  189,  56  L.  ed.  355;  Mondoii 
i\  New  York,  N.  H.  &  H.  R.  Co.,  223 
U.  S.  1,  32  Sup.  Ct.  169,  56  L.  ed. 
327;  Read  &  Davis  v.  Central  Vermont 
R.   Co.,   76  N.  H.   555,  86  Atl.   161. 

[a]  Refusal  to  deliver  a  shipment 
upon  which  charges  have  been  prepaid. 
Ga.— Western  &  A.  R.  Co.  v.  White 
Provision  Co.,  142  Ga.  246,  82  S.  E. 
644.  N.  Y.— United  States  Nickel  Co. 
V.  Barrett,  86  Misc.  337,  148  N.  Y. 
Supp.  325.  W.  Va.— Chesapeake  &  O. 
Ry.  Co.  V.  Rogers,  84  S.   E.  248. 

[b]  Intra  State  Shipments. — The 
federal  act  has  no  application  to  intra- 
state shipments,  consequently  the  state 
court  has  jurisdiction  over  an  action 
for  unjust  discrimination  where  the 
shipments  involved  were  between  points 
witliin  the  state  and  the  transportation 
was  whollv  therein.  Sullivan  v.  Min- 
neapolis Rv.  Co.   (Minn.),  142  N.  W.  3. 

40.  U.  S.— Galveston,  H.  &  S.  A.  R. 
Co.  V.  Wallace,  223  U.  S.  481,  32  Sup. 
Ct.  205,  56  L.  ed  516;  Louisville  &  N. 
R.  Co.  V.  Scott,  219  U.  S.  209,  31  Sup. 
Ct.  171,  55  L.  ed.  183,  affinning  133  Ky. 
724;  Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills,  219  U.  S.  186,  31  Sup. 
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is  less  than  two  thousand  dollars,  such  jurisdiction  is  exclusive  in  the 
state  courts.^^  Otherwise  the  state  and  federal  courts  have  concurrent 
jurisdiction.*- 

IV.  PROCEDURE  BEFORE  COMMISSION.  —  A.  Limitation 
OF  Actions. —  No  limitation  is  prescribed  for  filing  complaints 
against  rates.*^     But  all  complaints  for  the  recovery  of  damages  must 


Ct.  164,  55  L.  ed.  167;  Smeltzer  v.  St. 
Louis  &  S.  F.  E.  Co.,  168  Fed.  420. 
Ala. — Central  of  Georgia  Ey.  Co.  f. 
Sims,  169  Ala.  295,  53  So.  826.  Ark. 
St.  Louis  &  S.  F.  E.  Co.  v.  Heyser,  95 
Ark.  412,  130  S.  W. ,  562.  Ga.— South- 
ern Pac.  Co.  V.  Crenshaw  Bros.,  5  Ga. 
App.  675,  63  S.  E.  865;  Louisville  & 
N.  E.  Co.  V.  Warfield,  6  Ga.  App.  550, 
65  S.  E.  308;  Southern  Pac.  E.  Co.  v. 
Crenshaw,  5  Ga.  App.  675,  63  S.  E. 
865.  111.— Fry  v.  Southern  Pac.  Co., 
247  111.  564,  93  N.  E.  906.  Ky.— Louis- 
ville &  N.  E.  Co.  V.  Scott,  133  Ky.  724, 
118  S.  W.  990.  Okla.— Ft.  Smith  &  W. 
E.  Co.  V.  Awbrey,  39  Okla.  270,  134 
Pac.  1117.  S.  C— Gibson  v.  Atlantic 
Coast  Line  E.  Co.,  88  S.  C.  360,  70  S. 
E.  1030.  Tex.— St.  Louis,  etc.  Ev.  Co. 
V.  Gould  (Tex.  Civ.  App.),  165  S.  W. 
13;  Houston,  etc.  E  Co.  r.  Lewis  (Tex.), 
129  S.  W.  594;  Pecos,  etc.  Ey.  Co.  v. 
Meyer  (Tex.  Civ.  App.),  155  S.  W. 
309;  Galveston,  etc.  E.  Co.  v.  F.  A. 
Piper  Co.  (Tex.  Civ.  App.),  115  S.  W, 
107;  Chicago,  E.  I.  &  P.  Ey.  Co.  v. 
Clements  (Tex.  Civ.  App.),  115  S.  "W. 
664. 

[a]  The  Interstate  Commerce  Com- 
mission has  no  jurisdiction  to  act  as 
a  court  and  determine  the  liability  of 
a  carrier  to  a  shipper  for  the  loss  of 
goods  for  which  a  bill  of  lading  had 
been  issued  in  accordance  with  the 
terms  of  the  Interstate  Commerce  Act. 
Southern  Pac.  Co.  v.  Crenshaw  Bros., 
5  Ga.  App.  675,  63  S.  E.  865. 

[b]  "The  act  does  not  limit  the 
jurisdiction  of  cases  arising  under  the 
Carmack  amendment  to  the  commerce 
commission,  or  the  federal  courts.  If 
it  did,  a  strange  situation  would  be 
presented.  A  citizen  whose  claim  was 
less  than  $2,000  would  be  compelled  to 
present  it,  no  matter  how  trifling  in 
amount,  before  the  Interstate  Commerce 
Commission,  or  lose  it,  for  the  federal 
courts  have  no  jurisdiction  of  such  an 
amount  .  It  cannot  be  supposed  that 
congress  intended  to  create  any  such 
absurd  consequences;  nor  has  it  done 
so."  Gibson  r.  Atlantic  Coast  Line 
E.  E.  Co.,  88  S.  C.  360,  70  S.  E.  1030. 


41.  Adams  v.  Chicago  Great  West- 
ern E.  Co.,  210  Fed.  362;  Perkett  v. 
Manistee,  etc.  Ey.  Co.,  175  Mich.  253, 
141  N.  W.  607. 

42.  U.  S.— Galveston,  H.  &  S.  A.  E. 
Co.  V.  Wallace,  223  U.  S.  481,  32  Sup. 
Ct.  205,  56  L.  ed.  516;  Smeltzer  v.  St. 
Louis,  etc.  Ey.  Co.,  168  Fed.  420.  But 
see  Southern  E.  Co.  v.  Tift,  206  U.  S. 
428,  27  Sup.  Ct.  709,  51  L.  ed.  1124. 
Ark.— St.  Louis  &  S.  F.  E.  Co.  v.  Hey- 
ser, 95  Ark.  412,  130  S.  W.  562.  Cal. 
Olcovich  V.  Grand  Trunk  Ey.  Co.,  20 
Cal.  App.  349,  129  Pac.  290.  Ga.— South- 
ern Pac.  Co.  V.  Crenshaw  Bros.,  5  Ga. 
App.  675,  63  S.  E.  865.  111.— Fry  v. 
Southern  P.  Co.,  247  111.  564,  93  N.  E. 
906.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
E.  Co.  V.  Knox,  177  Ind.  344,  98  N.  E. 
295;  Pittsburgh,  C.  C.  &  St.  L.  E.  Co. 
r.  Mitchell,  175  Ind.  196,  91  N.  E.  735, 
93  N.  E.  996.  Mich.— Perkett  v.  Man- 
istee, etc.  E.  Co.,  175  Mich.  253,  141 
N.   W.   607. 

43.  Menacho  v.  Ward,  27  Fed.  529, 
532.  See  also  Interstate  Commerce 
Commission  v.  Chicago  G.  W.  Ey.  Co., 
209  U.  S.  108,  119,  28  Sup.  Ct.  493, 
52    L.    ed.    705,    712;    Cincinnati,    H.    <k, 

D.  E.  Co.  V.  Interstate  Commerce  Com- 
mission, 206  U.  S.  142,  27  Sup.  Ct.  648, 
51  L.  ed.  995;  Interstate  Commerce 
Commission  v.  Cincinnati,  H.  &  D.  E. 
Co.,  146  Fed.  559;  Pacific  Coast  Lumb. 
Mfgs.  Assn.  V.  Northern  Pac.  Ev.  Co., 
14  I.  C.  C.  23,  38;  In  re  Class  and  Com- 
modity Eates,  11  I.  C.  C.  238;  Tift  v. 
Southern  Ey.  Co.,  10  I.  C.  C.  548;  Cen- 
tral Yellow  Pine  Assn.  v.  Illinois  Cent. 

E.  Co.,  10  I.  C.  C.  505;  Procter  &  Gam- 
ble V.  Cincinnati,  H.  &  D,  E.  Co.,  9 
I.  C.  C.  440,  4  I.  C.  C.  87,  3  L  C.  C. 
131;  Holmes  v.  Southern  Ey.  Co.,  8 
I.  C.  C.  561,  568;  In  re  Alleged  Ex- 
cessive Freight  Eates,  4  I.  C.  C.  48, 
3  I.  C.  C.  93;  Logan  v.  Chicago  &  N. 
W.  E.  Co.,  2  I.  C.  C.  604,  2  I.  C.  C. 
431,  434. 

[a]  The  carrier,  when  complaint  is 
filed  with  the  commission,  cannot  plead 
the  time  that  the  rate  has  been  in 
existence  in  bar  of  the  complaint,  for, 
as   said   by   Judge   Taft:    "The   length 
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be  filed  with  the  commission  within  two  years  from  the  time  the  cause 
of  action  accrues.** 

Informal  complaints  will  stop  the  running  of  the  statute.*^ 
B.  Parties.  —  1.  Who  May  Institute  Proceedings.  —  a.  Com- 
mission on  Its  Own  Motion.  —  The  commission  has  authority  to  insti- 
tute an  inquiry,  on  its  own  motion,  in  any  case  and  as  to  any  matter 
or  thing  concerning  which  a  complaint  is  authorized  to  be  made  to 
or  before  it,  by  any  provision  of  the  act  to  regulate  commerce,  or  con- 
cerning which  any  question  may  arise  under  any  of  the  provisions  or 
relating  to  the  enforcement  thereof.*^ 


of  time  whicli  an  abuse  has  continued 
does  not  justify  it.  It  was  because 
time  had  not  corrected  abuses  of  dis- 
crimination that  the  interstate  com- 
merce act  was  passed. ' '  East  Tennes- 
see, V.  &  6.  Ey.  Co.  V.  Interstate  Com- 
merce Commission,  99  Fed.  52,  39  C. 
C.  C.  A.  413. 

44,  Part  par.  2,  §16,  amended.  Act 
June  29,  1906. 

[a]  The  cause  of  action  accrues  and 
the  statute  begins  to  run  when  the  ship- 
ment terminates  and  complainant  be- 
comes liable  to  pay  the  charges,  al- 
though the  actual  payment  may  be  sub- 
sequently made.  Arkansas  Fertilizer 
Co.  r.  United  States,  193  Fed.  667; 
L.  W.  Blin  Lumb.  Co.  v.  Southern  Pac. 
Co.,  18  I.  C.  C.  430;  Accrual  of  Cause 
of  Action,  15  I.  C.  C.  201. 

[b]  Mere  delay,  less  than  the  statu- 
tory period,  will  not  justify  the  com- 
mission in  denying  an  order  of  repara- 
tion. Eusse  v.  Interstate  Commerce 
Commission,  193  Fed.  678;  Thompson 
Lumb.  Co.  V.  Interstate  Commerce  Com- 
mission, 193  Fed.  682. 

[c]  The  statute  limits  the  jurisdic- 
tion of  the  commission  to  claims  filed 
within  the  statutory  period.  The  com- 
mission has  said:  "All  complaints  for 
the  recovery  of  damages  must  be  filed 
with  the  commission  within  two  years 
from  the  time  the  cause  of  action  ac- 
crues, and  not  after,  and  we  would 
have  no  authority  to  permit  a  com- 
plaint filed  within  this  period  to  be 
amended  or  supplemented  so  as  to  bring 
ia  claims  that  were  riot  filed  within  the 
time  expressly  stated  in  the  statute. 
The  effect  of  this  would  be  in  many 
instances  to  defeat  the  application  of 
the  statute  of  limitations  which  had 
already  attached  as  a  matter  of  law. 
The  commission  cannot  sanction  a  prac- 
tice that  would  permit  the  revival  of 
claims   barred   by   the   statute   by  sub- 
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sequently  attaching  them  to  other 
claims  presented  within  the  prescribed 
period.  Blinn  Lumb.  Co.  v.  Southern 
Pac.  Co.,  18  I.  C.  C.  430;  Louis  Wer- 
ner Sawmill  Co.  v.  Illinois  Cent.  E.  Co., 
17  I.  C.  C.  388;  Conference  Eulings,  10, 
220j,   307. 

45.  Dickerson  i'.  Louisville  &  N.  R. 
Co.,  187  Fed.  874;  Youngblood  v.  Texas 
&  Pac.  Ey.  Co.,  21  I.  C.  C.  569;  Eiver- 
side  Mills  v.  Georgia  Eailroad,  20  I.  C. 
C.  423;  last  par.,  Eule  3,  Eules  of 
Commission. 

[a]  When  a  claim  for  reparation 
has  been  before  the  commission  in- 
formally, and  the  parties  have  been 
notified  by  tlie  commission  that  the 
claim  is  of  such  a  nature  that  it  can- 
not be  determined  informally,  or  when 
the  parties  voluntarily  withdraw  the 
claim  from  informal  consideration,  or 
when  a  claim  has  been  filed  with  the 
commission  merely  to  stop  the  running 
of  the  statute  of  limitations,  formal 
complaint  thereon  must  be  filed  within 
six  months  from  the  date  of  such  noti- 
fication, withdrawal  or  filing.  Other- 
wise the  parties  will  be  deemed  to  have 
abandoned  their  claim  and  the  com- 
plaint will  not  be  entertained.  Pro- 
vided, however,  that  this  rule  does  not 
apply  to  formal  complaints  for  repara- 
tion filed  within  two  years  from  the 
date  of  the  delivery  of  the  shipments. 
Last  par.,  Eule  3,  Eules  of  Commis- 
sion. 

46.  §12,  Act  1910,  amending  §15 
original  Act,  and  §10,  Act  1910,  amend- 
ing §13  original  Act,  Feb.  4,  1887.  See 
also  Ozark  Fruit  Growers'  Assn.  v.  St. 
Louis  &  S.  F.  E.  E.  Co.,  16  L  C.  C.  153; 
In  re  Eates  and  Charges  on  Food  Prod- 
ucts, 4  L  C.  C.  116,  3  L  C.  Eep.  151. 

fa]  Eates  and  Practices. — The  com- 
mission may,  on  its  own  initiative,  or- 
der an  investigation  and  hearing  as  to 
the  reasonableness  and  justness  of  any 
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b.  Complainants  Generally.  —  Any  person/'  firm,  company,  cor- 
poration, or  association,  mercantile,  agricultural,  or  manufacturing 
society,  body  politic  or  municipal  organization,*^  or  any  common. car- 
rier,*^ or  the  railroad  commissioner  or  commission  of  any  state  or 
territory,^"  may  complain  to  the  commission  by  petition,  of  anything 
done,  or  omitted  to  be  done,  in  violation  of  the  provisions  of  the  act 
to  regulate  commerce  by  any  common  carrier  or  carriers,  or  other 
parties  subject  to  the  provisions  of  said  act. 

All  those  affected  by  the  act,  or  acts  complained  of,  are  proper 
parties  complainant,  and  as  such  may  be  joined  in  the  eomplaint.^^ 

2.  Defendants.  —  Where  a  complaint  relates  to  the  rates,  regula- 
tions or  practices  of  a  single  carrier,  no  other  carrier  need  be  made 
a  party,^"  but  if  it  relates  to  matters  in  which  two  or  more  carriers 
engaged  in  transportation  by  continuous  carriage  or  shipment  are 
interested,  the  several  carriers  participating  in  such  carriage  or  ship- 


rate  or  charge  made  by  a  carrier  sub- 
ject to  the  Act  to  Eegulate  Commerce, 
and  as  to  whether  or  not  any  practices, 
classifications  or  regulations  of  such 
carriers  are  unreasonable  or  discrim- 
inatory. It  has  the  same  power  with 
reference  to  establishing  through  routes, 
joint  classifications  and  joint  rates,  and 
may  also  make  investigations  at  the 
request  of  a  state  railroad  commission. 
See  §12,  Act  1910,  amending  §15,  orig- 
inal act,  and  §10,  Act  1910,  amending 
§13,  original  act,  Feb.  4,  1887. 

[b]  Prior  to  the  Act  of  1910  the 
power  of  the  commission  to  make  in- 
vestigations and  require  the  testimony 
of  witnesses  was  limited  to  ' '  matters 
that  might  have  been  the  object  of 
complaint."  Harriman  v.  Interstate 
Commerce  Commission,  211  U.  S.  407, 
29  Sup.  Ct.  115,  53  L.  ed.  253  (such 
investigations  when  so  limited  were 
held  legal) ;  Interstate  Commerce  Com- 
mission V.  Baird,  194  U.  S.  25,  24  Sup. 
Ct.  563,  48  L.  ed.  860;  Interstate  Com- 
merce Commission  ^\  Brimson,  154  U.  S. 
447,  14  Sup.  Ct.  1125,  38  L.  ed.  1047. 

Power  of  Commission  generally,  see 
supra,   II,   A. 

47.  Rule  2,  Eules  and  Conference 
Euling  206,  of  Commission.  See  also 
Harriman  v.  Interstate  Commerce  Com- 
mission, 211  U.  S.  407,  29  Sup.  Ct.  115, 
53  L.  ed.  253;  James  &  Abbott  v. 
Canadian  Pac.  Ev.  Co.,  5  I.  C.  C. 
612,  4  I.  C.  Eep.  274;  Saverv  &  Co.  v. 
New  York  Cent.  &  H.  E.  E'.  Co.,  2  I. 
C.  C.  338,  2  I.  C.  Eep.  210. 

[a]  A  person  not  interested  in  the 
transaction  is  not  entitled  to  file  a  com- 


plaint. McGrew  v.  Missouri  Pac.  Ey. 
Co.,  8  I.  C.  C.  630;  Ottinger  v.  Southern 
Pac.  R.  Co.,  1  I.  C.  C.  144,  1  I.  C.  Eep. 
607. 

48.  Eule  2,  Eules  and  Conference 
Euling  206,  of  Commission.  See  also 
Texas  &  Pac.  Ey.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197, 
16  Sup.  Ct.  666,  40  L.  ed.  940,  5  I. 
C.  Eep.  405;  Michigan  Hardwood  Mfrs, 
Assn.  V.  Transcontinental  Freight  Bu- 
reau, 27  I.  C.  C.  32;  California  Com- 
mercial Assn.  r.  Wells,  Fargo  &  Co.,  14 
I.  C.  C.  422;  Forest  City  Freight  Bu- 
reau v.  Ann  Arbor  E.  E.  Co.,  13  I.  C. 
C.  118;  Central  Yellow  Pine  Assn.  V. 
Vicksburg  S.  &  P.  E.  E.  Co.,  10  L-  C. 
C.  193;  Milk  Producers'  Protective 
Assn.  V.  Delaware,  L.  &  W.  R.  Co.,  7 
I.  C.  C.  92;  Vermont  State  Grange  V. 
Boston  &  Lowell  E.  E.  Co.,  1  C.  C. 
158,  1  I.  C.  Rep.  500. 

[a]  Commission  merchants  having 
an  interest  in  rates  may  bring  a  com- 
plaint relative  thereto.  James  &  Ab- 
bott 1?.  Canadian  Pac.  Ey,  Co.,  5  I.  C.  C. 
612,  4  I.  C.  Eep.  274. 

49.  Eule  2,  Eules  and  Conference 
Euling  206,  of  Commission.  See  also 
Atchison,  T.  &  S.  F.  Ey.  Co.  f.  Kansas 
City  Stock  Yards  Co.,  33  I.  C.  C.  92. 

50.  Eule  2,  Eules  and  Conference 
Euling  206,  of  Commission.  See  also 
Trammell  v.  Clyde  S.  S.  Co.,  5  I.  C.  C. 
324,  4  I.  C.  Eep.  120. 

51.  Eule  2,  Eules  and  Conference 
Ruling  206,  of  Commission.  See  also 
Morse  Bros.  Co.  r.  Chicago,  E.  I.  &  P. 
Ey.  Co.,  16  I.  C.  C.  550. 

52.  Eule  2,  Eules  and  Conference 
Euling  206,  of  Commission. 
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raent  are  proper  parties  clefenclant.^^  "Wliere  a  complaint  relates  to 
rates,  regulations,  or  practices  of  carriers  operating  different  lines, 
and  the  object  of  the  proceeding  is  to  secure  correction  of  such  rates, 
regulations  or  practices  on  each  of  said  lines,  all  the  carriers  operat- 
ing such  lines  must  be  made  defendants.^^  Wlien  the  line  of  a  carrier 
is  operated  by  a  receiver  or  trustee,  both  the  carrier  and  its  receiver 
or  trustee  should  be  made  defendants  in  cases  involving  transportation 
over  such  line.^'' 

3.  Interveners.^*^  —  Persons  or  carriers  not  parties  may,  upon  peti- 
tion setting  forth  the  petitioner's  interest  in  the  proceeding  and  the 
grounds  of  the  proposed  intervention  be  granted  leave  to  intervene  in 
the  proceedings.^'^ 

D.  Pleadings.  —  1.  Complaint.  —  a.  In  General.  —  Complaints 
should  be  so  drawn  as  fully  and  completely  to  advise  the  defendant 


53.  Eule  2,  Rules  and  Conference 
Ruling  206,  of  Commission.  See  also 
Texas  &  Pac.  Ry.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197, 
40  L.  ed.  940,  16  Sup.  Ct.  666,  5  I.  C. 
Rep.  405;  Interstate  Commerce  Com- 
mission V.  Southern  Pac.  Co.,  123  Fed. 
597;  Cement  Rates  from  Points  in  Il- 
linois and  Other  States,  32  I.  C,  C.  369; 
Rock  Spring  Distilling  Co.  v.  Illinois 
Central  R.  R.  Co.,  29  I.  C.  C.  18;  Eich- 
enberg  v.  Southern  Pac.  Ry.,  14  I.  C. 
C.  250;  Cattle  Raisers'  Assn.  of  Texas 
V.  Chicago,  B.  &  Q.  R.  R.  Co.,  10  I.  C. 
C.  83;  Mayor,  etc.  of  "Wichita  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  9  I.  C.  C. 
534;  Warren-Ehret  Co.  v.  Cent.  R.  R. 
of  New  Jersey,  8  I.  C.  C.  598;  Daniels 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  6  I.  C. 
C.  458;  Lincoln  Creamery  v.  Union  Pac. 
Ry.  Co.,  5  I.  C.  C.  156,  3  I.  C.  Rep. 
794;  Hurlburt  V.  Lake  Shore  &  M.  S. 
R.  Co.,  2  L  C.  C.  122,  2  I.  C.  Rep.  81; 
Boston  &  Albany  R.  R.  Co.  v.  Boston 
&  Lowell  R.  R.  Co.,  1  L  C.  C.  158,  1 
I.  C.  Rep.  500. 

[a]  Joinder  of  parties  defendant  is 
proper  only  as  to  such  defendants  as 
have  a  legal  interest  in  the  controversy. 
Bavles  r.  Kansas  Pac.  R.  Co.,  13  Colo. 
181,  22  Pac.  341,  2  L  C.  Rep.  643. 

54.  Rule  2,  Rules  and  Conference 
Ruling  206,  of  Commission.  See  also 
Meech  &  Stoddard  v.  Grand  Trunk  Rv. 
Co.,  34  L  C.  C.  39;  Michigan  Bean  JoId- 
bers  Assn.  v.  Grand  Rapids  «&  Ind.  Ry. 
Co.,  33  L  C.  C.  318;  Kentucky  &  In- 
diana Bridge  Co.  r.  Louisville  &  N.  R. 
Co.,  2  L  C.  C.  162,  2  L  C.  Rep.  102; 
Michigan  Congress  Water  Co.  r.  Chi- 
cago &  Grand  Trunk  Ry.  Co.,  2  L  C. 
C.   594;    New   Orleans    Cotton   Exch.   v. 
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Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  2  I. 
C.  C.  375,  2  I.  C.  Rep.  289. 

[a]  Association  Defendant. — Where 
complaint  is  made  against  rates  fixed 
by  an  association  of  carriers  all  the 
carriers  in  the  association  need  not  be 
joined  as  defendants.  Page  v.  Dela- 
ware, L.  &  W.  R.  R.  Co.,  6  I.  C.  C. 
548. 

[b]  If  a  complaint  relates  to  pro- 
visions of  a  classification,  it  will  ordi- 
narily be  sufiicieut  to  name  as  defend- 
ants the  carriers  forming  one  or  more 
through  routes  between  representative 
points  of  origin  and  destination.  Rule 
2,  Rules  and  Conference  Ruling  206,  of 
Commission. 

55.  Rule  2,  Rules  and  Conference 
Ruling  206,  of  Commission.  See  also 
Bavles  V.  Kansas  Pac.  R.  Co.,  13  Colo. 
ISl,  22  Pac.  341,  2  L  C.  Rep.  643. 

[a]  Receivership. — Where  after  com- 
plaint is  filed  the  defendant  carrier  is 
placed  in  the  hands  of  a  receiver,  the 
jurisdiction  of  the  court  is  not  thereby 
lost.  Board  of  Trade  of  Alabama  v. 
Alabama  Midland  Ry.  Co.,  6  I.  C.  G.  1. 

56.  See  generally  the  title  "Inter- 
vention." 

57.  Last  par.,  Rule  2,  Rules  of  Com- 
mission. See  also  Lake  Line  Applica- 
tions Under  Panama  Canal  Act,  37  T. 
C.  C.  77;  McCormick  &  Co.  v.  South- 
ern Pac.  Co.,  37  L  C.  C.  234;  Cattle 
Raisers  Stockvards  Assn.  v.  El  Paso 
&  S.  W.  Co.,  37  I.  C.  C.  284;  Detroit 
Reconsigning  Case,  37  I.  C.  C.  274; 
Public  Service  Commission  v.  Wabash 
R.  R.  Co.,  37  L  C.  C.  297;  Hvgienic 
Ice  Co.  r.  Chicago  &  N.  W.  Ry.  Co., 
37  I.  C.  C.  384;  New  Orleans  Joint 
Traffic  Bureau  &  Abilene  &  S.  Ry.  Co., 
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and  the  commission  wherein  the  provisions  of  the  act  have  been 
violated  and  should  set  forth  briefly  and  in  plain  language  the  facts 
claimed  to  constitute  such  violation.^^ 


37  L  C.  C.  444;  Diamond  Crystal  Salt 
Co.  V.  Michigan  Cent.  E.  E.  Co.,  36  I. 
C.  C.  172;  Nebraska  E.  Commission  v. 
Chicago,  B.  &  Q.  E.  E.  Co.,  36  I.  C.  C. 
219;  The  Iron  and  Steel  Cases,  36  I. 
C.  C.  86;  Jewelers'  Protective  Union 
V.  Penn.  E.  E.  Co.,  36  1.  C.  C.  71; 
EJmore-Benjamin  Coal  Co.  V.  Chesapeake 
&  Ohio  Ey.  Co.,  36  I.  C.  C.  528;  East- 
ern Oregon  Lumb.  Producers '  Assn.  v. 
Oregon-Washington  E.  E.  &  N.  Co.,  36 
I.  C.  C.  526;  In  re  Import  and  Domes- 
tic Eates  on  Brewers'  Eice,  36  1.  C.  C. 
389;  Oklahoma  Traffic  Assn.  v.  Abilene 
&  So.  Ey.  Co.,  36  I.  C.  C.  329;  Mer- 
chants Exch.  \\  Chicago  &  A.  E.  E.  Co., 
3G  I.  C.  C.  268;  Hurlburt  v.  LaTce 
Shore  &  M.  S.  E.  Co.,  2  I.  C.  C.  122, 
2  I.  C.  Eep.  81. 

[a]  Rights  of  Intervener.  —  Leave 
granted  on  such  application  shall  en- 
title the  intervener  to  appear  and  be 
treated  as  a  party  to  the  proceeding, 
but  no  person  not  a  carrier  who  inter- 
venes in  behalf  of  the  defense  shall 
have  the  right  to  file  an  answer,  or 
otherwise  become  a  party,  except  to 
have  notice  of  and  appear  at  the  tak- 
ing of  testimony,  produce  and  cross- 
examine  witnesses,  and  be  heard,  in  per- 
son or  by  counsel  on  the  argument  of 
the  case.  Last  par.,  Eule  2,  Eules  of 
Commission. 

58,  Class  Eates  Between  Stations  in 
Louisiana,  33  L  C.  C.  302;  Wi.sconsin 
&  A.  Lumb,  Co.  V.  St.  Louis,  I.  M.  & 
S.  Ey.  Co.,  33  L  C.  C.  33;  Crowdus 
Bros.  V.  Atchison,  T.  &  S.  F.  Ey.  Co., 
32  L  C.  C.  355;  Hovt  &  Bergen  v. 
Chicago  &  N.  W.  Ev.'Co.,  32  I.  C.  C. 
319;  Board  of  Trade  r.  Atchison,  T.  & 
S.  F.  Ev.  Co.,  29  L  C.  C.  438;  Eefuge 
Cotton  Oil  Co.  V.  St,  Louis,  I.  M.  &  S. 
Ey.  Co.,  27  I.  C.  C.  117;  Eastern  Wheel 
Mfrs,  Assn.  v.  Alabama  &  V.  Ey.  Co., 
27  L  C,  C,  370;  Augusta  &  S,  Steam- 
boat v.  Ocean  S.  S.  Co.,  26  L  C.  C. 
380;  Holland  Blow  Stave  Co.  v.  At- 
lantic Coast  Line  E.  E.  Co.,  24  L  C. 
C.  81;  Sinclair  v.  Chicago,  M.  &  St. 
P.  Ey.  Co.,  21  L  C.  C.  490;  Florida 
Fruit  &  Vegetable  Assn.  xj.  Atlantic 
C.  L.  E.  Co.,  17  L  C.  C.  552;  National 
Petroleum  Assn.  r.  Ann  Arbor  E.  E. 
Co.,  14  L  C,  C.  272;  Missouri  &  Kansas 
Shippers'  Assn,  v.  Atchison,  T,  &  S.  F. 


Ey.  Co.,  13  L  C,  C.  411;  Nobles  Bros. 
Grocer  Co.  v.  Fort  Worth  &  D.  C.  Ey. 
Co.,  12  I.  C.  C.  242;  King  v.  New  York, 
New  Haven  &  H,  E.  Co.,  4  I.  C.  C. 
251,  3  I.  C.  Eep.  272;  San  Bernardino 
Board  of  Trade  v.  Atchison,  T.  &  S.  F. 
Ey,  Co.,  4  I.  C,  C.  104,  3  I.  C,  Eep. 
138;  White  v.  Michigan  Cent.  E.  E. 
Co.,  3  I.  C.  C.  281;  Delaware  State 
Grange  v  New  York,  P.  &  N,  E,  E,  Co,, 
2  I,  C.  C.  309. 

[a]  Certainty. — The  complaint  must 
state  the  facts  with  sufficient  clear- 
ness, so  that  the  comipission  itself  may 
apprehend  the  point  in  issue  and  the 
defendant  be  adequately  advised  of  the 
tiling  which  it  is  called  upon  to  an- 
swer and  defend.  Eastern  Wheel  Mfrs. 
Assn.  V.  Alabama  &  Vicksburg  Ey.  Co., 

27  1.  C.  C.  370. 

[b]  The  mere  niceties  of  pleading 
are  not  considered  by  the  commission. 
Consequently  a  complaint  for  exacting 
unreasonable  rates  of  transportation  is 
not  defective  because  it  uses  the  word 
"overcharge"  instead  of  "unreason- 
able exaction. ' '  Clinton  Sugar  Eefin- 
ing   Co.   V.    Chicago    &   N.   W.   Ey.    Co., 

28  L  C.  C.  364. 

[c]  Failure  to  name  interior  points 

in  a  complaint  asking  that  joint  rates 
be  established  between  a  certain  port 
and  such  interior  points,  does  not  ren- 
der the  complaint  insufficient,  partic- 
ularly where  it  is  alleged  that  joint 
rates  had  prior  to  a  certain  date  been 
in  effect  to  such  interior  points.  Augus- 
ta &  S.  Steamboat  Co.  v.  Ocean  S.  S. 
Co.,  26  L  C.  C.  380. 

Form   of   Complaint. 

Before    the    Interstate    Commerce    Com- 
mission. 


Eailroad   Company, 


The  — 

Eailway  Company. 

(Insert  corporate  title,  without  ab- 
breviation, of  carrier,  or  carriers,  neces- 
sary defendants.) 

The  complaint  of  the  above-named 
complainant   respectfully   shows: 

I.  That  (complainant  should  here 
state  nature  and  place  of  business,  also 
whether  a  corporation,  firm,  or  partner- 
ship), and  if  a  firm  or  partnership,  the 
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Where  discrimination  in  rates  or  charges  is  alleged,  appropriate  allega- 
tions should  also  be  made  to  present  for  decision  the  issue  as  to 
whether  or  not  such  rates  or  charges  are  just  and  reasonable.^'' 


individual  names  of  the  parties  com- 
posing the   same). 

II.  That  the  defendant  above  named 
is  a  (are)  common  carrier  engaged  in 
the  transportation  of  passengers  and 
property,  wholly  by  railroad  (or,  partly 
by  railroad  and  partly  by  water),  be- 
tween points  in  the  state  of  , 

and  points  in  the  state  of ,  and 

as  such  common  carrier  is  (are)  sub- 
ject to  the  provisions  of  the  act  to 
regulate  commerce,  approved  February 
4,  1887,  and  acts  amendatory  thereof 
or  supplementary  thereto. 

III.  That  (state  in  this  and  subse- 
quent paragraphs,  to  be  numbered  IV, 
V,  etc.,  the  matter  or  matters  intended 
to  be  complained  of,  naming  every 
rate,  rule,  regulation,  or  practice  the 
lawfulness  of  which  is  challenged,  and 
also  each  point  of  origin  and  point  of 
destination  between  which  the  rates 
complained  of  are  applied.  Whenever 
practicable  tariff  references  should  be 
given). 

(Where  discrimination  is  charged, 
the  facts  constituting  the  basis  of  the 
charge  should  be  clearly  stated;  that 
is,  if  the  discrimination  be  under  sec- 
tion 2,  the  person  or  persons  claimed 
to  be  favored  and  the  person  or  per- 
sons claimed  to  be  injured  should  be 
named,  and  the  kind  of  service  and 
kind  of  traffic,  together  with  the 
claimed  similarity  of  circumstances 
and  conditions  of  transportation,  should 
be  set  forth.  If  the  discrimination 
be  under  section  3,  the  particular  per- 
son, company,  firm,  corporation,  locality, 
or  traffic  claimed  to  be  accorded  undue 
or  unreasonable  preference  or  advan- 
tage, or  subjected  to  undue  or  unreason- 
able prejudice  or  disadvantage,  should 
be  stated.  If  the  discrimination  be  un- 
der section  4,  the  particular  provision 
of  the  section  claimed  to  be  violated — 
that  is,  whether  the  long-and-short-haul 
provision  or  the  aggregate  of  inter- 
mediate rates  provision — as  well  as  the 
facts  constituting  such  violation  should 
be  stated.) 

X.  That  by  reason  of  the  facts  stated 
in  the  foregoing  paragraphs  complain- 
ant has  (have)  been  subjected  to  the 
payment  of  rates  (fares  or  charges) 
for  transportation  which  were  when 
exacted,   and  still  are,   (1)    unjust  and 
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unreasonable  in  violation  of  section  1 
of  the  act  to  regulate  commerce,  and 
(or)  (2)  unjustly  discriminatory  in 
violation  of  section  2,  and  (or)  (3) 
unduly  preferential  or  prejudicial  in 
violation  of  section  3,  and  (or)  (4)  in 
violation  of  the  long-and-short-haul 
(or,  aggregate  of  intermediate  rates) 
provision  of  section  4  thereof.  (Use 
one  or  more  of  the  allegations  num- 
bered 1,  2,  3,  4,  according  to  the  facts 
as  intended  to  be  charged.) 

Wherefore  complainant —  pray — 
that  defendant  may  be  (severally)  re- 
quired to  answer  the  charges  herein; 
that  after  due  hearing  and  investiga- 
tion an  order  be  made  commanding  said 
defendant  (and  each  of  them)  to  cease 
and  desist  from  the  aforesaid  violations 
of  said  act  to  regulate  commerce,  and 
establish  and  put  in  force  and  apply 
in  future  to  the  transportation  of 
between  the  origin  and  desti- 


nation    points     named     in     paragraph 
hereof,    in    lieu    of    the   rates 


(rules,  regulations,  or  practices)  named 
in  said  paragraph,  such  other  maximum 
rates  (rules,  regulations,  or  practices) 
as  the  commission  may  deem  reason- 
able and  just  (and  also  pay  to  com- 
plainant by  way  of  reparation  for  the 
unlawful    charges   hereinbefore    alleged 

the    sum    of   ,   or    such     other 

sum  as,  in  view  of  the  evidence  to 
be  adduced  herein,  the  commission  shall 
determine  that  complainant  is  (are) 
entitled  to  as  an  award  of  damages 
under  the  provisions  of  said  act  for 
violation  thereof),  and  that  such  other 
and  further  order  or  orders  be  made 
as  the  commission  may  consider  proper 
in  the  premises. 

Dated  at  ,  ,  19 — . 


Complainant's  signature. 

For  other  forms  of  complaint,  see  9 
Standard  Proc.  671,  et  seq. 

[a]  A  complaint  for  an  overcharge, 
showing  date  of  shipment,  weight,  and 
rate  charged,  coupled  with  an  allega- 
tion that  the  rate  was  unreasonable,  is 
sufficient  presentation  of  a  claim  to 
come  within  §16  of  the  Interstate  Com- 
merce Act.  Keceivers  &  Shippers  Assn. 
V.  Cincinnati,  N.  O.  &  T.  P.  Ey.  Co., 
18  I.  C.  C.  440. 

59.     Anson,   Gilkey   &    Hurd    Co.    v. 
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Where  Reparation  Sought.  —  Complaints  seeking  to  have  a  particular 
rate  declared  illegal  should  contain  a  prayer,  supported  by  proper 
allegations,  for  reparation,  if  reparation  is  desired;  otherwise  the 
commiss,ion  may,  upon  declaring  the  rate  unreasonable,  refuse  there- 
after to  determine  the  question  of  reparation.*"^ 

The  formal  requisites  of  the  complaint  are  prescribed  by  rules  of  the 
commission. '^^ 

b.  Joinder  of  Actions.  —  Two  or  more  grounds  of  complaint  in- 
volving the  same  principle,  subject,  or  state  of  facts,  may  be  included 


Southern  Pac.  Co.,  33  I.  C.  C.  332;  "Wis- 
consin &  Arkansas  Lumb.  Co,  V,  St. 
Louis,  I.  M.  &  S.  Ey.  Co.,  33  I.  C.  C. 
33;  City  of  Nashville  v.  Louisville  & 
N.  E.  E.  Co.,  33  I.  C.  C.  76;  Stuarts  Draft 
Milling  Co.  v.  Southern  Ey.  Co.,  31  I. 
C.  C.  623;  Southwestern  Missouri  Mil- 
lers' Club  V.  St.  Louis  &  S.  F.  E.  E. 
Co.,  29  L  C.  C.  28;  Union  Tanning  Co. 
V.  Southern  Ey.  Co.,  25  I.  C.  C.  112. 

[a]  The  several  rates,  regulations, 
and  discriminations  complained  of 
should  be  set  out  by  specific  reference 
to  the  tariffs  in  which  they  appear 
whenever  that  is  practicable.  Where 
the  rate  attacked  is  one  increased  after 
January  1,  1910,  the  complaint  should 
so  state.  Eule  3,  Eules  of  Commis- 
sion. 

60.  Michigan  Bean  Jobbers  Assn.  v. 
Grand  Eapids  &  Ind.  Ev.  Co.,  33  I.  C. 
C.  318;  Dallas  Freight  Bureau  v.  Gulf, 
C.  &  S.  F.  Ey.  Co.,  12  I.  C.  C.  223, 
228. 

[a]  The  commission  has  said:  (1) 
"We  are  not  disposed  to  try  complaints 
by  piecemeal.  Nor  is  it  proper,  unless 
some  reasonable  ground  for  it  be  shown 
or  the  commission  itself  has  so  or- 
dered, to  bring  forward  a  claim  for 
reparation  after  a  complaint  has  been 
heard  and  taken  under  advisement. ' ' 
Dallas  Freight  Bureau  v.  Gulf,  C.  & 
S.  F.  Ey.  Co.,  12  L  C.  C.  223,  228. 
(2)  Subsequently  the  commission  stated 
the  rule  as  follows:  "Eeparation  will 
not  ordinarily  be  awarded  in  a  formal 
case  attacking  a  rate  as  unreasonable, 
or  otherwise  in  violation  of  law,  un- 
less intent  to  claim  reparation  is  spe- 
cifically disclosed  therein  or  in  an 
amendment  thereof  filed  before  the 
submission  of  the  case."  Freeman 
Lumb.  Co.  V.  St.  Louis,  I.  M.  etc.  E. 
Co.,  20  L  C.  C.  612.  See  also  Commis- 
sion 's  Conference  Euling  206,  and  Eule 
3,  Eules  of  Commission. 


[b]     Such    allegations    should    state 

(a)  that  complainant  makes  claim  for 
reparation,  (b)  the  name  of  each  in- 
dividual claimant  asking  reparation, 
(c)  the  commodities  transported,  (d) 
the  names  of  defendants  against  which 
claim  is  made,  (e)  the  period  of  time 
within  which  or  the  specific  date  upon 
which  the  shipments  were  made,  and 
(f)  the  points  of  origin  and  destina- 
tion, either  specifically,  or,  where  they 
are  numerous,  by  a  definite  indication 
of  a  defined  territorial  or  rate  group 
of  the  points  of  origin  and  destina- 
tion. See  Dallas  Freight  Bureau  V. 
Ey.,   12   I.   C.   C.  223. 

61.  Complaints  must  he  in  type- 
writing on  one  side  of  the  paper  only, 
on  paper  not  more  than  8%  inches 
wide  and  not  more  than  12  inches  long, 
and  weighing  not  less  than  16  pounds 
to  the  ream,  folio  base,  17  bj"  22  inches, 
with  left-hand  margin  not  less  than 
1^2  inches  wide.  Eule  3,  Eules  of  Com- 
mission. 

[a]  The  corporate  name  of  the  car- 
rier or  carriers  complained  against  must 
be  stated  in  full.  Eule  3,  Eules  of  Com- 
mission. 

[b]  The  address  of  the  petitioner, 
with  the  name  and  address  of  his  at- 
torney or  counsel,  if  any,  must  appear 
upon  the  petition.  Eule  3,  Eules  of 
Commission. 

[c]  The  complainant  must  furnish 
as  many  copies  of  the  petition  as  there 
may  be  parties  complained  against  to 
be  served,  and  three  additional  copies 
for  the  use  of  the  commission.  Eule 
3,  Eules  of  Commission. 

[d]  No  verification  of  the  com- 
plaint is  necessary.  Eule  3,  Eules  of 
Commission. 

[e]  Mere  formal  defects  will  not  in- 
validate the  pleading.  Crane  E.  E. 
Co.  V.  Philadelphia  &  E.  Ey.  Co.,  15  I. 
C.   C.   248. 
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in  one  complaint,^'  but  should  be  separately  stated  and  numbered.^' 

2.  Demurrer.  —  No  provision  either  in  the  statute  or  the  rules  of 
the  commission  exists  for  a  demurrer  to  a  complaint.  Such  a  pro- 
vision in  the  former  rules  of  the  commission'^*  is  omitted  from  the 
existing  rules. 

3.  Answer.  —  Answers  should  be  so  drawn  as  fully  and  completely 
to  advise  the  complainant  and  the  commission  of  the  nature  of  the 
defense,  and  should  admit  or  deny  specifically  and  in  detail  each 
material  allegation  of  the  complaint.*^^  The  formal  requisites  thereoi 
are  prescribed  by  the  commission.'^*' 

One  copy  of  each  answer  must,  unless  the  commission  orders  other- 
wise, be  filed  with  the  secretary  of  the  commission,"  and  a  copy  of 
each  such  answer  must  be  at  the  same  time  served  personally  or  by 
mail  upon  the  complainant  or  his  attorney.''^ 

The  commission  will,  when  advisable,  shorten  or  extend  the  time 
for  answer.''^ 

If  a  defendant  satisfies  a  complaint  either  before  or  after  answering, 
a  signed  acknowledgment  thereof  must  be  filed  by  both  parties,  stating 
when  and  how  the  complaint  has  been  satisfied.^*^ 

4.  Amendments.  —  Upon  application  of  any  party,  amendments 
to  any  petition  or  answer,  in  any  proceeding  or  investigation,  may  be 
allowed  by  the  commission,  in  its  discretion." 


62.  Eule  1,  Eules  of  Commission. 

[a]  Even  though  two  or  more  reg- 
ulations or  rates  are  alleged  to  be  un- 
reasonable or  discriminatory,  and 
numerous  shipments  are  affected  there- 
by, there  should  be  a  joinder  in  one 
complaint,  in  which  the  several  rates, 
regulations,  discriminations,  and  ship- 
ments are  set  out  in  items,  exhibits,  pr 
paragraphs.  Eule  1,  Eules  of  Commis- 
sion. 

63.  Eule   1,  Eules   of   Commission. 

64.  Eule  5  of  the  former  Eules  of 
Commission. 

65.  Form  of  Answer. — The  commis- 
sion has  prescribed  the  form  of  an- 
swer.   See  9  Standard  Proc.  672. 

[a]  Violation  of  Fourth  Section. 
Whenever  it  is  apparent  from  the  com- 
plaint, either  by  direct  allegation  or 
otherwise,  that  a  departure  from  the  re- 
quirements of  the  fourth  section  of  the 
Interstate  Commerce  Act  is  involved, 
the  answer  should  set  forth  by  number 
th(-  particular  application  or  order 
which  protects  such   departure. 

[b]  An  answer  denying  that  a  dis- 
crimination is  undue  or  unjust  should 
explain  fully  wherein  such  discrimina- 
tion is  not  undue  or  unjust.     It  is  de- 

■  sired   that    every    effort   be   thus   made 
to    narrow   the   issifes   upon   hearing. 
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66.  Eule  4,  Eules  of  Commission. 

67.  Eule   4,  Eules   of   Commission, 
[a]     At  his  office  in  Washington,  D. 

C,  within  thirty  days  after  the  day_ 
of  service  of  the  complaint,  by  de-' 
fendants  whose  general  offices  are  at 
or  west  of  El  Paso,  Texas,  Salt  Lake 
City,  Utah,  or  Spokane,  Washington, 
and  within  twenty  days  by  all  other 
defendants.  Eule  4,  Eules  of  Commis- 
sion. 

68.  Eule  4,  Eules  of   Commission. 

69.  Eule  4,  Eules  of  Commission. 

70.  Eule  4,  Eules  of  Commission. 

71.  Eule  7,  Eules  of  Commission.  See 
also  MacGillis  &  Gibbs  Co.  v.  Northern 
Pac.  Ev.  Co.,  38  I.  C.  C.  633;  City  lee 
&  Supplv  Co.  i:  Chicago  &  N.  W.  Ey. 
Co.,  36  i.  C.  C.  514;  Town  of  Pelham 
v.  Atlantic  Coast  Line  E.  E.  Co.,  28 
I.  C.  C.  433;  Brvant  Co.  V.  Ft.  Worth 
&  Denver  City  'Ey.  Co.,  28  L  C.  C. 
594;  Peoples'  Fuel  &  Supply  Co.  v. 
Grand  Truuk  Western  Ey.  Co.,  27  I. 
C.  C.  24. 

[a]  The  jiidisdiction  of  the  commis- 
sion cannot  be  restored  by  amendment 
after  the  two-year  period  has  elapsed. 
Michigan  Hdw.  Mfrs.  Assn.  v.  Trans- 
continental Freight  Bureau,  27  I.  C.  C. 
32. 
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5.  Service  of  Papers.  —  The  commission  will  cause  a  copy  of  the 
complaint  or  petition,  with  notice  to  satisfy  or  answer  the  same  within 
a  specified  time,  to  be  served  personally  upon  the  properly  designated 
agent  of  each  defendant/^  or,  in  the  absence  of  such  designated  agent, 
by  posting  in  the  office  of  the  secretary  of  the  commission.^^ 

Copies  of  notices  or  other  papers  must  be  served  upon  the  adverse 
party  or  parties,  personally  or  by  mail,'^^  and  when  any  party  has 
appeared  by  attorney,  service  upon  such  attorney  shall  be  deemed 
proper  service  upon  the  party.'^^ 

E.  Trial.  —  1.  Continuances.  —  Adjournments  and  extensions  of 
time  may  be  granted  upon  the  application  of  any  party,  in  the  dis- 
cretion of  the  commission.^^ 

2.  Stipulations.  —  The  parties  to  any  proceeding  or  investigation 
before  the  commission  may,  by  stipulation  in  writing  filed  Avith  the 
secretary,  agree  upon  the  facts,  or  any  portion  thereof  involved  in 
the  controversy,  which  stipulation  shall  be  regarded  and  used  as  evi- 
dence on  the  hearing,'^^ 

3.  Hearings.  —  a.  In  General.  —  Upon  issue  being  joined  by  the 
service  of  an  answer  or  hj  notice  of  hearing  on  the  complaint,  the 
commission  will  assign  a  time  and  place  for  hearing  the  case.'''^  Cases 
may  be  heard  by  one  or  more  members  of  the  commission,  or  by  an 
attorney,  examiner  or  special  examiner,  as  ordered  by  the  commis- 
sion.'^^ 

Inquiries  "by  t'ne  commission  are  not  narrowly  constrainedby  technical  rules, 
such  as  the  general  rules  of  evidence  and  the  requirement  that  allega- 
tions and  proof  should  conform.®"    But  issues  not  clearly  raised  by  the 


72. 
sion. 

73. 
sion. 

74. 

75. 

76. 


Par.  2,  Eule  3,  Eules  of  Commis- 
Par.  2,  Eule  '6,  Eules  of  Commis- 


Eule   6,   Eules   of   Commission. 

Eule   6,   Eules   of   Commission. 

Eule  8,  Eules  of  Commission.  See 
also  Eea  f.  Mobile  &  O.  E.  E.  Co.,  7 
I  C.  C.  43;  Paine  Bros.  &  Co.  v.  Le- 
high Valley  E.  E.  Co.,  7  I.  C.  C.  218; 
In  re  Alleged  Unlawful  Transportation 
charges,  6  I.  C.  C.  624;  Southern  Paint 
&  G.  Co.  f.  Lake  Erie  &  Western  E.  E. 
Co.,  6  L  C.  C.  284. 

77.  Tt  is  desired  that  the  facts  be 
thus  agreed  upon  whenever  practic- 
able.    Eule  9,  Eules  of  Commission. 

78.  Eule  10,  Eules  of  Commission; 
§20  Interstate  Commerce  Act. 

79.  Eule  10,  Eules  of  Commission. 

[a]  When  testimony  is  directed  to 
be  taken  by  an  examiner,  such  officer 
has  power  to  administer  oaths,  examine 
witnesses,  and  receive  evidence.  Eule 
10,  Eules  of  Commission. 

[b]  A  full  hearing  should  be  granted 
before  any  order  is  made.     Augusta  & 


S.  Steamboat  Co.  v.  Ocean  S.  S.  Co., 
26  L  C.  C.  3S0. 

[c]  Time  To  Present  Case. — A  party 
should  present  his  case  at  the  original 
hearing,  and  the  commission  will  dis- 
countenance the  practice  of  introducing 
at  supplemental  hearings  evidence  on 
the  question  reserved  for  decision,  and 
on  other  matters  in  controversy'.  Manu- 
factures Ey.  Co.  V.  St.  Louis,  1.  M.  & 
S.  Ey.  Co.,  28  I.  C.  93. 

80.  Interstate  Commerce  Commission 
V.  Louisville  &  N.  E.  E.  Co.,  227  U.  S. 
88,  33  Sup.  Ct.  185,  57  L.  ed.  431; 
Interstate  Commerce  Commission  v. 
Chicago,  E.  L  &  P.  E.  Co.,  218  U.  S. 
88.  30  Sup.  Ct.  G61,  54  L.  ed.  946;  At- 
lantic C.  L.  E.  Co.  V.  Florida,  203  U.  S. 
256,  27  Sup.  Ct.  108,  51  L.  ed.  174; 
Interstate  Commerce  Commission  v. 
Baird,  194  U.  S.  25,  44,  24  Sup.  Ct. 
563,  48  L.  ed.  860,  86-9;  Louisville  & 
N.  E.  Co.  V.  Interstate  Commerce  Com- 
mission, 184  Fed.  118,  127,  128;  Lum 
r.  Great  Northern  E.  Co.,  21  I.  C.  C. 
558,  561;  Missouri  &  Kan.  Shippers 
Assn.  f.  Missouri    Kan.  &  Tex.  E.  Co., 
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pleadings  will  not  be  considered, ^°^  nor  \x\\\   issues   not   within  the 
scope  of  the  act  and  upon  which  the  commission  could  not  make  an 
order.^"% 
b.     Witnesses  and  Subpoenas.  —  Subpoenas   requiring  the   attend- 


12  I.  C.  C.  483;  Commercial  Club  v.  An- 
derson &  S.  Ey.  Co.,  27  I.  C.  C.  302. 

[a]  In  making  an  investigation  on 
a  complaint  the  commission  has,  said 
the  supreme  court,  "The  power,  in  the 
public  interest,  disembarrassed  by  any 
supposed  admissions  contained  in  the 
statement  of  complaint  to  consider  the 
whole  subject  ancl  the  operation  of  the 
new  classification  in  the  entire  terri- 
tory, as  also  how  far  its  going  into 
effect  would  be  just  and  reasonable, 
would  create  preferences  or  engender 
discriminations;  in  other  words,  its 
conformity  to  the  recjuirements  of  the 
Act  to  Eegulate  Commerce."  Cincin- 
nati H.  &  D.  E.  Co.  V.  Interstate  Com- 
merce Commission,  206  U.  S.  142,  149, 
27  Sup.  Ct.  648,  51  L.  ed.  995.  See 
also  Norfolk  &  W.  Ey.  Co.  v.  United 
States,  195  Fed.  953,  958,  and  cita- 
tions. 

[b]  Judicial  estoppel  has  no  applica- 
tion to  complaints  before  the  commis- 
sion. Eeceivers  &  Shippers  Assn.  v. 
Cincinnati,  N.  O.  &  T.  P.  Ev.  Co.,  18 
I.   C.   C.  440. 

8O54.  Anson,  Gilkey  &  Hurd  Co.  r. 
Southern  Pac.  Co.,  38  I.  C.  C.  105; 
Westbound  Transcontinental  Eates  on 
Buckwheat  and  Corn  Flour,  37  I.  C.  C. 
364;  Lumber  from  Michigan  Points,  36 
I.  C.  C.  184;  Consumers  Co.  f.  Chicago 
&  North  Western  Ev.  Co.,  36  I.  C.  C. 
259;  City  lee  &  Supply  Co.  f.  Chicago 
&  North  Western  Ey.'Co.,  36  I.  C.  C. 
514;  Class  Eates  Between  Stations  in 
Louisiana,  33  I.  C.  C.  302;  Michigan 
Bean  Jobbers'  Assn.  f.  Grand  Eapids  & 
Ind.  Ey.  Co.,  33  I.  C.  C.  318;  Wiscon- 
sin &  Arkansas  Lumb.  Co.  v.  St.  Louis, 
I.  M.  &  S.  Ey.  Co.,  33  L  C.  C.  33; 
Hoyt  &  Bergen  r.  Chicago  &  North 
Western  Ey.  Co.,  32  L  C.  C.  319;  Crow- 
dus  Bros.  V.  Atchison,  T.  &  S.  F.  Er. 
Co.,  32  L  C.  C.  355;  Cement  Eates  Be- 
tween Points  in  Illinois  and  Other 
States,  32  I.  C.  C.  369;  Metropolis  Com- 
mercial Club  V.  Illinois  Central  E.  E. 
Co.,  30  L  C.  C.  40;  Southwestern  Mis- 
souri Millers'  Club  v.  St.  Louis  &  S.  F. 
E.  E.  Co.,  29  L  C.  C.  28;  Board  of 
Trade  of  Chicago  v.  Atchison,  Topeka 
&  S.  F.  Ey.  Co.,  29  I.  C.  C.  438;  Oma- 
ha Grain  Exeh.  v.  Chicago,  Eock  Island 
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&  Pac,  Ey.  Co.,  28  I.  C.  C.  680;  Clin- 
ton Sugar  Eefin.  Co.  V.  Chicago  &  North 
Western  Ey.  Co.,  28  I,  C.  C.  364; 
Eastern  Wheel  Mfrs.  Assn.  v.  Alabama 
&  Vicksburg  Ey.  Co.,  27  I.  C.  C.  370; 
Eefuge  Cotton  Oil  Co.  V.  St.  Louis,  I, 
M,  &  S.  Ey.,  27  I.  C.  C.  117;  Lesinsky 
Co.  V.  Atchison,  Topeka  &  S.  F.  Ey, 
Co.,  24  L  C.  C.  620;  East  St.  Louis 
Cotton  Oil  Co.  V.  St.  Louis  &  S.  F. 
E.  E.  Co.,  24  L  C.  C.  588;  Sinclair  & 
Co.  V.  Chicago,  Milwaukee  &  St.  P.  Ey. 
Co.,  21  L  C.  C.  490;  Commercial  Club 
of  Omaha  v.  Chicago,  Eock  Island  & 
Pac.  Ey.  Co.,  6  I.  C.  C.  647. 

[a]  The  reasonableness  per  se  of 
rates  when  not  attacked  by  the  com- 
plaint will  not  be  investigated.  Holland 
Blow  Stave  Co.  v.  Atlantic'  Coast  Line 
E.  E.  Co.,  24  T.  C.  C.  81. 

[b]  In  commenting  on  this  rule  the 
commission  in  a  recent  case  said:  "Any 
other  rule  would  not  only  be  unfair  to 
the  defendant  in  compelling  it  to  come 
to  trial  uninformed  of  the  issues  upon 
which  it  is  expected  to  defend,  but  in 
the  majority  of  instances  would  entail 
the  consequence  that  records  would  be 
presented  to  the  commission  in  a  most 
unsatisfactory  state  for  determination 
because  of  the  failure  of  the  parties 
to  come  to  an  issue  and  the  resulting 
inadequacy  of  tender  of  proof  on  both 
sides  of  the  issues  which  might  be  in- 
volved." Board  of  Trade  of  Chicago 
r.  Atchison,  Topeka  &  S.  F.  Ey.  Co.,  29 
L  C.  C.  438. 

[e]  Questions  of  discrimination  or 
undue  preference  will  be  excluded  when 
not  presented  bv  the  pleadings.  Stuarts 
Draft  Milling  Co.  r.  Southern  Ey.  Co., 
31   L   C.   C.   623. 

[d]  An  issue  cannot  be  broadened 
to  embrace  matters  in  which  carriers 
not  parties  are  interested.  Freight 
Eates  Between  Minnesota  Points  and 
Other  States,  32  L  C.  C.  361. 

802/^.  Anson,  Gilkey  &  Hurd  Co.  V. 
Southern  Pac.  Co.,  33 'L  C.  C.  332. 

[a]  Merely  alleging  that  rates  are 
unreasonably  low  and  should  be  cor- 
rected by  an  increase,  does  not  present 
a}i  issue  within  the  scope  of  the  act. 
Anson,  Gilkey  &  Hurd  Co.  v.  Southern 
Pac.  Co.,  33  i.  C.  C.  332. 
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ance  of  witnesses  from  any  place  in  the  United  States,  to  any  desig- 
nated place  of  hearing,  for  the  purpose  of  taking  the  testimony  of 
such  witnesses  orally  before  one  or  more  members  of  the  commission, 
or  an  authorized  special  agent  or  examiner  of  the  commission,  or  by 
deposition,  will,  upon  the  application  of  either  party,^^  or  upon  the 
order  of  the  commission  directing  the  taking  of  such  testimony,  be 
issued  by  any  member  of  the  commission.^- 

Witnesses  will  be  examined  orally  before  the  commission  or  one  of  its 
examiners,  unless  their  testimony  be  taken  by  deposition  or  the  facts 
agreed  upon.^^ 

Fees  of  Witnesses.  —  The  witnesses  receive  the  same  fees  as  in  the 
courts  of  the  United  States.^^ 

c.  Depositions.  —  The  commission,  following  the  statute,  has  pro- 
vided that  testimony  may  be  taken  by  depositions,^^  although  under 
authority  granted  it  by  the  statute,  examiners  are  appointed  before 
whom  the  testimony  is  usually  taken.^^^ 

d.  Documentanj  Evidence.  —  Where  relevant  and  material  matter 
offered  in  evidence  is  embraced  in  a  document  containing  other  matter 
not  material  or  relevant  and  not  intended  to  be  put  in  evidence,  such 
document  will  not  be  filed,^'^  but  the  party  offering  the  same  shall 
also  present  to  opposing  counsel  and  to  the  commission  in  proper  form 
for  filing  copies  of  such  material  and  relevant  matter,  and  that  only 


81.  Application  in  writing  must  be 
made  to  the  commission  for  the  issu- 
ance for  subpoenas  for  witnesses  and 
for  the  production  of  papers.  Rule  12, 
Rules  of  Commission. 

82.  Rule  12,  Rules  of  Commission. 

83.  Rule  10,  Rules  of  Commission; 
§20  Interstate  Commerce  Act. 

Taking  of  depositions,  see  infra,  IV, 
E,  3,  c. 

[a]  Copies  of  Testimony. — It  is  the 
practice  of  the  commission  to  have  all 
oral  testimony  talien  down  stenograph- 
ically,  and  a  copy  thereof  is  furnished 
free  to  the  plaintiff  and  to  the  de- 
fendant. When  there  are  more  than 
one  plaintiff  or  defendant,  the  commis- 
sion usually  will  furnish  only  one  free 
copy  to  each  side.  No  free  copies  are 
furnished  on  investigations  instituted 
by  the  commission.  Rule  16,  Rules  of 
Commission. 

84.  Rule  12,  Rules  of  Commission. 

85.  Rule  11,  Rules  of  Commission; 
§12  Interstate  Commerce  Act,  added  by 
amendmant  of  February  10,  1891. 

[a]  Sucli  depositions  may  be  taken 
before  any  authorized  special  agent  or 
examiner  of  the  commission,  judge  of 
any  court  of  the  United  States,  or  any 
commissioner  of  a  circuit,  or  any  clerk 
of   a    district    or   circuit    court,    or   any 


chancellor,  justice,  or  judge  of  a  su- 
I>reme  or  superior  court,  mayor  or  chief 
magistrate  of  a  city,  judge  of  a  county 
court,  or  court  of  common  pleas  of  any 
of  the  United  States,  or  any  notary  pub- 
lie,  not  being  of  counsel  or  attorney 
to  either  of  the  parties  or  otherwise 
interested  in  the  proceeding  or  inves- 
tigation. Rule  11,  Rules  of  Commis- 
sion. 

[b]  Reasonable  notice  (1)  must  be 
given  in  writing  by  the  party,  or  his 
attorney,  proposing  to  take  such  deposi- 
tion to  the  opi^osite  party  or  his  at- 
torney of  record,  which  notice  shall 
state  the  name  of  the  witness  and  the 
time  and  place  of  the  taking  of  his 
deposition,  and  a  copy  of  such  notice 
shall  be  filed  with  the  secretary  of  the 
commission.  Rule  11,  Rules  of  Commis- 
sion. (2)  When  testimony  is  to  be 
taken  on  behalf  of  a  common  carrier 
in  any  proceeding  instituted  by  the 
commission  on  its  own  motion,  rea- 
sonable notice  thereof  in  writing 
must  be  given  by  sucla  carrier  to  the 
secretary  of  the  commission.  Rule  11, 
Rules  of   Commission. 

86.  See  supra,  TV,  E,  3,  a,  note 
79. 

87.  Rule  13,  Rules  of  Commission. 
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shall  be  filed.^^  In  ease  any  portion  of  a  tariff,  report,  circular,  or 
other  document  on  file  with  the  commission  is  offered  in  evidence,  the 
party  off'ering  the  same  must  give  specific  reference  to  the  items  or 
pages  and  lines  thereof  to  be  considered.^^  In  ease  any  testimony  in 
other  proceedings  than  the  one  on  hearing  is  introduced  in  evidence, 
a  copy  of  such  testimony  must  be  presented  as  an  exhibit,^'' 

e.  Arguments  and  Briefs.  —  Unless  otherwise  specifically  ordered, 
briefs  may  be  filed  upon  application  made  at  hearings  or  upon  order 
of  the  commission.^^  Briefs  for  the  various  parties  shall  be  filed 
in  the  same  order  as  governs  in  the  taking  of  their  testimony  at  the 
hearings.''-  All  briefs  must  be  filed  with  the  secretary  of  the  com- 
mission,^^ and  be  accompanied  by  notice,  showing  service  upon  all 
opposing  counsel  who  appeared  at  the  hearing  or  on  brief.^*  The  time 
for  filing  and  service  thereof  is  fixed  by  rule  of  the  commission."^ 
The  form  and  contents  of  the  brief  depends  also  upon  the  rules  of  the 
commission."*^ 


88.  Rules  13,  Rules  of  Commission. 

89.  Rule  13,  Rules  of  Commission. 

90.  When  exhibits  of  a  documentary 
character  are  offered  in  evidence,  two 
copies  should  be  furnished  at  the  hear- 
ing for  the  use  of  the  commission,  and 
a  copy  for  each  of  the  principal  parties 
represented.  Rule  13,  Rules  of  Com- 
mission; last  par.,  §16,  act  added  by 
Act  June  18,  1910. 

91.  Rule  14,  Rules  of  Commission. 
See  also  Break-Bulk  Rates  on  Grain,  30 
I.  C.  C.  357. 

92.  Rule  14,  Rules  of  Commission. 

93.  Rule  14,  Rules  of  Commission, 
[a]     Fifteen     copies     of     each    brief 

shall  be  furnished  for  the  use  of  the 
commission,  unless  otherwise  ordered. 
Rule  14,  Rules  of  Commission. 

94.  Rule  14,  Rules  of  Commission. 

95.  At  the  close  of  the  testimony 
in  each  case  the  presiding  commission- 
er or  examiner  will  fix  the  time  for 
filing  and  service  of  the  respective 
briefs  as  follows,  unless  good  cause 
for  variation  therefrom  is  shown:  For 
the  opening  brief,  thirty  days  from 
close  of  testimony;  for  the  brief  of 
the  opposing  party,  fifteen  days  after 
the  date  fixed  for  the  opening  brief; 
for  reply  brief,  ten  days  after  the  date 
fixed  for  the  brief  of  the  opposing 
party.     Rule   14,   Rules   of   Commission. 

[a]  Failure  To  File  Briefs  in  Time. 
Briefs  not  filed  with  the  commission 
and  served  so  as  to  reach  opposing 
counsel  on  or  before  the  dates  fixed 
therefor  will  not  be  received  except  by 
special  permission  of  the  commission. 
Parties  who  fail  to  file  opening  brief, 
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as  required  by  this  rule,  will  not  be 
permitted  to  file  reply  to  brief  of  op- 
posing party.  Rule  14,  Rules  of  Com- 
mission. 

[bj  Briefs  of  interveners  shall  be 
filed  and  served  within  the  time  fixed 
for  the  brief  of  the  party  in  whose 
behalf  the  intervention  is  made,  or 
within  such  other. time  as  may  be  fixed 
by  the  presiding  commissioner  or  ex- 
aminer. Rule  14,  Rules  of  Commis- 
sion. 

[c]  Applications  for  extension  of 
time  in  which  to  file  briefs  shall  be 
by  petition,  in  writing,  stating  the 
facts  on  which  the  application  rests, 
which  must  be  filed  with  the  commis- 
sion at  least  five  days  before  the  time 
fpr  filing  such  brief.  Rule  14,  Rules 
of  Commission. 

96.  The  abstract  of  the  evidence 
should  follow  the  statement  of  the 
case  and  prece<le  the  argument.  Rule 
14,  Rules   of   Commission. 

[a]  Documentary  exhibits  should 
not  be  reproduced  in  briefs,  but  may, 
if  it  is  desired,  be  reproduced  in  an 
appendix  to  the  brief.  Analyses  of 
such  exhibits  should  be  included  in 
the  abstract  of  evidence  under  the  sub- 
jects to  which  they  pertain.  Rule  14, 
Rules  of  Commission. 

[b]  Inserting  Maps  or  Charts. — In 
cases  involving  a  discrimination  in 
rates  against  one  community  or  locality 
and  in  favor  of  another  community  or 
locality,  or  otherwise  involving  a  re- 
lationship of  rates,  and  in  investigation 
and  suspension  cases,  the  party  who  is 
required  to  file  the  first  brief  shall  in- 
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Oral  argument  will  be  had  only  as  ordered  by  the  commission.^'' 
4.  Dismissal.  —  No  specific  enumeration  of  the  grounds  for  dis- 
missal is  possible.  The  act  itself  places  a  single  limitation  upon  the 
commission's  power  to  discontinue  the  proceedings  in  that  it  forbids 
the  dismissal  of  the  complaint  at  any  time  because  of  the  absence  of 
direct  damage  to  the  complainant.^^  Aside  from  this,  and  from  the 
further  fact  that  there  must  in  all  cases  be  a  final  disposition  of  the 
matters  in  issue,^^  it  may  be  said  that  the  commission  will  order  the 
complaint  dismissed  and  the  proceedings  discontinued  whenever  facts 
and  circumstances  warranting  such  action  are  brought  to  its  atten- 
tion. Accordingly,  dismissal  will  be  granted  where  it  appears  to  the 
commission  that  the  ends  sought  by  the  complainant  in  the  proceedings 
have  been  substantially  obtained.^  As  for  example  where  it  appears 
that  the  rates  asked  for  were  already  in  effect,^  or  where  there  has 
been  a  readjustment  of  the  rates  according  to  the  relief  asked  for,'* 
or  where  any  other  action  which  under  the  complaint  the  commission 
would  order  has  already  been  taken  by  the  carriers.*  The  complaint, 
moreover,  will  be  dismissed  where  the  complainant  admits  the  reason- 


sert  therein,  opposite  the  statement  of 
the  ease,  a  small  map  or  chart  of  the 
territory  showing  the  rate  structure  in- 
volved. Eule  14,  Eules  of  Commis- 
sion. 

[c]  Requests    for    specific    findings 

which  the  parties  think  the  commis- 
sion should  make  should  be  included 
in  the  briefs.  Eule  14,  Eules  of  Com- 
mission. 

[d]  Indexing  Briefs. — Every  brief 
of  more  than  twenty  pages  shall  con- 
tain on  its  front  fly  leaves  a  subject 
index  with  page  references,  the  sub- 
ject index  to  be  supplemented  by  a 
list  of  all  cases  referred  to  alpha- 
betically arranged,  together  with  ref- 
erences to  pages  where  the  eases  are 
cited.     Eule   14,   Eules   of   Commission. 

97.  Applications  therefor  shall  be 
made  at  the  hearing  or  in  writing  with- 
in ten  days  after  the  close  of  testi- 
mony.     Eule   14,   Eules   of   Commission. 

98.  §13  of  the  act;  Burford  v.  Louis- 
ville &  N.  E.  E.  Co.,  31  I.  C.  C.  1S2; 
Indianapolis  Freight  Bureau  f.  Penn.  E. 
E.  Co.,  15  I.  C.  C.  567. 

99.  City  of  Spokane  v.  Northern 
Pac.  Ey.  Co.,  23  I.  C.  C.  454. 

1.  Humboldt  Steamship  Co.  v.  White 
Pass  &  Yukon  Eoute,  25  I.  C.  C.  136; 
Alan  Wood,  Iron  &  Steel  Co.  v.  Penn- 
sylvania E.  E.  Co.,  24  I.  C.  C.  27;  Ethel 
Coal  Co.  V.  Chesapeake  &  Ohio  Ey.  Co., 
23  I.  C.  C.  471;  Indianapolis  Freight 
Bureau  v.  Cleveland,  C.  C.  &  St.  L.  Ey. 
Co.,  16  I.  C.  C.  142. 


[a]  The  rate  adjustment  desired 
having  been  substantially  put  into  ef- 
fect by  defendant  since  the  filing  of 
the  complaint,  a  dismissal  will  be  ord- 
ered. Indianapolis  Freight  Bureau  v. 
Cleveland  C.  C.  &  St.  L.  Ey.  Co.,  16  I. 
C  C.  142.  Watson  Co.  t.  Lake  Shore 
&  M.  S.  Ey.  Co.,  16  I.  C.  C.  124. 

2.  Masurite  Explosive  Co.  v.  Nor- 
folk &  Western  Ey.  Co.,  16  L  C.  C.  530. 

3.  Gav  Coal  &  Coke  Co.  r.  Chesa- 
peake &  Ohio.Ey.  Co.,  23  I.  C.  C.  471; 
Watson  Co.  v.  Lake  Shore  &  M.  S.  Ey. 
Co.,  16  L  C.  C.  124;  Montgomery 
Freight  Bureau  v.  Western  E3^,  15  I. 
C.  C.  199;  Southern  Kansas  Millers 
Commercial  Club  v.  Atchison,  T.  &  S.  ~F. 
Ey.  Co.,  15  L  C.  C.  604;  State  of  Okla- 
homa V.  Atchison,  T.  &  S.  F.  Ey.,  14  I. 
C.  C.  147;  T.  H.  Bunch  Co.  v.  Chicago 
Eock  Island  &  P.  Ey.  Co.,  13  L  C.  C. 
377;  Ohsman  &  Effron  v.  Chicago,  E.  I. 
&  P.  Ey.  Co.,.  12  I.  C.  C.  63;  Hale-Hal- 
sell  Groc.  Co.  V.  Missouri,  K.  &  T.  Ey. 
Co.,  12  I.  C.  C.  136;  D.  M.  Payne  v. 
Atchison,  T.  &  S.  F.  Ey.  Co.,  12  I.  C. 
C.  190;  Lead  Commeicial  Club  v.  Chi- 
cago &  N.  W.  Ey.  Co.,  12  L  C.  C.  460. 

[a]  An  impending  change  in  the 
transportation  situation  may  warrant 
the  dismissal  of  the  proceedings  where 
such  change  would  effectuate  the  low- 
ering of  the  rates  complained  of.  Lead 
Commercial  Club  v.  Chicago,  &  N.  W. 
Ey.  Co.,  12  L  C.  C.  460. 

4.  Alan  Wood  Iron  &  Steel  Co.  v. 
Pennsylvania  E.  E.  Co.,  24  I.  C.  C.  27; 
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ableness  of  the  rates  and  practices  assailed,^  or  where  the  evidence  does 
net  show  the  rates  or  practices  complained  of  to  be  unjust  or  dis- 
criminatory/' 

Application  for.  —  The  order  dismissing  the  complaint  is  as  a  rule 
made  upon  written  application  of  the  complainant/ 

Terms.  —  The  dismissal  may  be  without  prejudice  to  any  further 
proceedings  which  complainant  may  see  fit  to  institute,^ 

5.  Report  of  Commission.  —  a.  Generally.  —  The  commission  is  re- 
quired to  make  reports  in  writing  in  respect  to  complaints  made  to  it.^ 
Such  reports  must  contain  the  commission's  conclusions  together  with 
its  decision,  order  or  requirement  in  the  premises." 

b.  Findings.  —  Whenever  damages  are  awarded  by  the  commission, 
its  report  must  contain  the  findings  of  fact^^  upon  which  the  award  is 


Lewis  V.   Chicago,  E.  I.   &  P.  Ey.  Co., 
13  I.  C.  C.  138. 

[a]  Where  the  provision  for  separ- 
ating cars  under  the  average  agree- 
ment, into  box  ears  including  refriger- 
ator cars,  and  freight  ears  of  all  other 
descriptions,  has  been  eliminated  by 
the  carriers,  and  that  is  the  only  change 
which  under  the  complaint  the  com- 
mission would  order,  the  complaint  will 
be  dismissed.  Alan  Wood  Iron  &  Steel 
Co.  V.  Pennsylvania  E.  E.  Co.,  24  I.  C. 
C.    27. 

[b]  Proceedings  to  compel  the 
building  of  a  depot  at  a  certain  point 
on  defendant's  line  will  be  discontinued 
upon  the  defendants  agreeing  to  put  in 
the  depot  as  requested.  Lewis  v.  Chi- 
cago E.  L  &  P.  Ey.  Co.,  13  I.  C.  C. 
138. 

5.  Zellerbach  Paper  Co.  v.  Atchison, 
T.  &  S.  F.  Ey.  Co.,  16  L  C.  C.  128; 
Southern  Kansas  Millers  Commercial 
Club  r.  Chicago,  E.  I.  &  P.  E.  Co.,  15 
T.  C.  C.  605;  Southern  Kansas  Miller's 
Commercial  Club  v.  Atchison,  T.  &  S. 
F.  E.  Co.,  15  L  C.  C.  607. 

6.  Moore  &  Thompson  Paper  Co.  v. 
Boston  &  Maine  E.  E.,  34  I.  C.  C.  323; 
Cincinnati  Cham,  of  Com.  and  Mer- 
chants Exch.  V.  Baltimore  &  O.  S.  W. 
E.  Co.,  10  L  C.  C.  378. 

7.  Ethel  Coal  Co.  f.  Chesapeake  & 
O.  Ev.  Co.,  23  L  C.  C.  471;  Zellerbach 
Paper  Co.  v.  Atchison,  T.  &  S.  F.  Ey. 
Co.,  16  I.  C.  C.  128;  Southern  Kansas 
Miller's  Commercial  Club  v.  Atchison, 
T.  &  S.  F.  E.  Co.,  15  L  C.  C.  607;  South- 
ern Kansas  Miller's  Commercial  Club  v. 
Chicago,  E.  L  &  P.  E.  Co.,  15  L  C.  C. 
605;  State  of  Oklahoma  v.  Atchison,  T. 
&  S.  F.  Ey.  Co.,  14  L  C.  C.  147;  T.  H. 
Bunch  Co.  V.  Chicago,  E.  L  &  P.  Ey. 
Co.,  13  I.  C.  C.  377. 
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8.  State  of  Oklahoma  r.  Atchison,  T- 
&  S.  F.  Ev.  Co.,  14  L  C.  C.  147;  Lewis 
V.  Chicago,  E.  I.  &  P.  Ey.  Co.,  13  I.  C. 
C.  138;  Cincinnati  Cham,  of  Com.  and 
Merchants  Exch.  v.  Baltimore  &  O.  S. 
W.  Ey.  Co.,  10  L  C.  C.  378. 

9.  §14  of  the  act  as  amended  March 
2,  1889,  and  June  29,  1906;  Interstate 
Commerce  Commission  v.  Louisville  & 
N.  E.   Co.,   73  Fed.  409. 

10.  Interstate  Commerce  Commis- 
sion V.  Louisville  &  N.  E.  Co.,  73  Fed. 
409. 

[a]  Mere  Conclusions  Not  Sufficient. 
"Its  opinion  or  report  should  show 
what  the  issues  in  the  case  are,  and 
what  facts  it  finds  in  regard  to  such 
issues.  The  report  should  make  suit- 
able reference  to  the  evidence  adduced 
in  regard  to  any  particular  question, 
where  there  is  a  conflict  in  the  proof, 
showing  how  the  commission  settles 
the  disputed  fact;  or,  if  the  evidence 
in  regard  to  any  issue  is  undisputed, 
state  that  fact.  In  other  words,  the 
report  should  give  the  parties  to  be  af- 
fected, as  well  as  the  court,  in^  any 
judicial  proceeding  afterwards  insti- 
tuted, definite  and  distinct  information 
as  to  what  was  found  as  facts,  and  the 
commission's  opinion  thereon,  such  ^as 
would  be  necessary  to  make  a  judicial 
opinion  sufficient  and  satisfactory  for 
the  purpose  of  ordinary  litigation." 
Interstate  Commerce  Commission  V. 
Louisville  &  X.  E.  Co.,  73  Fed.  409. 

11.     §14  of  the  act. 

[a]  Prior  to  1906  the  commission 
was  required  to  include  in  all  its  re- 
ports of  investigations  the  findings 
upon  which  its  conclusions  were  based. 
By  the  amendment  of  1906  findings  are 
required  only  in  case  damages  are 
awarded.     §14,  amended  March  2,  1889, 
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made.  Such  findings  need  not  be  in  any  particular  form,^^  but  it  is 
essential  that  the  ultimate,  and  not  the  evidentiary  facts  be  found. ^^ 
The  findings  should  be  supported  by  substantial  evidence,^*  and  should 
have  application  only  to  the  carriers  then  before  the  commission.^^ 
e.  Orders.  —  (I.)  In  General.  — The  commission,  being  solely  a 
creature  of  the  Interstate  Commerce  Act,  can  issue  only  such  orders 
as  the  act  authorizes.^"  Its  power,  even  to  promulgate  general  orders 
affecting  carriers  must  be  exercised  in  accordance  with  the    obvious 


and  June  29,  1906;  Southern  Ry.  Co.  v. 
St.  Louis  Hay  &  Grain  Co.,  153  Fed. 
728,  70  C.  C.  A.  2.3;  Western  New  York 
&  P.  R.  Co.  V.  Penn  Refining  Co.,  137 
Fed.   343,   70   C.   C.   A.   23. 

12.  Mills  V.  Lehigh  Valley  R.  R.  Co., 
2.38  U.  S.  473,  35  Sup.  Ct.  888,  59  L. 
ed.   1414. 

[a]  Separation  of  findings  of  fact 
and  the  conclusions  of  the  commission 
is  not  essential  to  the  reception  in  evi- 
dence of  the  commission's  report. 
Southern  Ry.  Co.  v.  St.  Louis  Hav  & 
Gram  Co.,  153  Fed.  728,  70  C.  C.  A."'  23. 

[b]  Though  interwoven  with  other 
matter  and  not  exi)ressed  in  tlie  terms 
which  courts  generally  employ  in  spec- 
ial findings  of  fact,  the  findings  will  be 
sufficient  when  there  is  no  difficulty  in 
separating  them  from  the  other  matter 
or  in  fully  understanding  them.  Meeker 
&  Co.  V.  Lehigh  Val.  R.  R.,  236  U.  S. 
412,  35  Sup.  Ct.  328,  59  L.  ed.  644.  But 
see  Western  New  York  &  P.  R.  Co.  v. 
Penn  Refining  Co.,  137  Fed.  343,  70 
C.  C.  A.  23,  where  it  is  said:  ''It  is 
fairly  to  be  inferred  from  the  provis- 
ions of  sections  14  and  16  that  the  find- 
ings of  fact  were  intended  to  be  so 
arranged  and  set  forth  in  the  repart 
of  the  commission  that  they  could  be 
ofPered  as  prima  facie  evidence  of 
'each  and  every  fact  found,'  unaccom- 
panied with  extraneous,  embarrassing 
or  incompetent  matter  calculated  to 
confuse   or   mislead." 

13.  Mills  V.  Lehigh  Val.  R.  R.  Co., 
238  U.  S.  473,  35  Sup.  Ct.  888,  59  L. 
ed.  1414;  Meeker  &  Co.  V.  Lehigh  Val. 
R.  R.  Co.,  236  U.  S.  412,  35  Sup.  Ct. 
328,  59  L.  ed.  644. 

[a]  A  sufficient  statement  of  find- 
ing is  set  forth  in  Meeker  &  Co.  V.  Le- 
high Val.  R.  R.  Co.,  236  IT.  S.  412,  35 
Sup.  Ct.  328,  59  L.  ed.  644,  where  in 
reviewing  an  award  of  reparation  by 
the  commission  the  court  said:  "A 
finding  which  as  applied  to  the  present 
case,  would  disclose  first  the  relation 
of  the  parties  as  shipper  and  carrier  in 


interstate  commerce;  second,  the  char- 
acter and  amount  of  the  traffic  out  of 
which  the  claims  arose;  third,  the  rates 
paid  by  the  shipper  for  the  service 
rendered  and  whether  they  were  ac- 
cording to  the  established  tariff;  fourth, 
whether  and  in  what  way  unjust  dis- 
crimination was  practiced  against  the 
shipper  from  Nov.  1,  1900  to  August  1, 
1901;  fifth,  whether  if  there  was  unjust 
discrimination,  the  shipper  was  injured 
thereby,  and  if  so  the  amount  of  his 
damages;  sixth,  whether  the  rate  col- 
lected from  the  shipper  from  August  1, 
1901  to  July  7,  1907  was  excessive  and 
unreasonable  and  if  so,  what  would 
have  been  a  reasonable  rate  for  the 
service;  seventh,  whether  if  the  rate 
was  excessive  and  unreasonable,  the 
shipper  was  injured  thereby  and  if  so 
the  amount  of  damages." 

14.  Meeker   r.   Lehigh   Val.    R.    Co., 

235  U.  S.  412,  35  Sup.  Ct.  328,  59  L. 
ed.  644;  Interstate  Commerce  Commis- 
sion V.  Union  Pac.  Ry.  Co.,  222  U.  S. 
541,  32  Sup.  Ct.  108,  56  L.  ed.  308; 
Florida  East  Coast  Ry.  Co.  v.  United 
States,  200  Fed.  797;  Commercial  Club 
of  Omaha  v.  Anderson  &  Saline  River 
Ry.  Co.,  27  L  C.  C.  302. 

[a]  There  is  a  presumption,  that 
the  findings  are  justified  by  the  evi- 
dence.    Meeker  v.  Lehigh  Val.   R.   Co., 

236  U.  S.  412,  35  Sup.  Ct.  328,  59  L. 
ed.  644. 

15.  Fels  &  Co.  V.  Pennsylvania  R.  R. 
Co.,  23  L  C.  C.  483. 

16.  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  Ry.  Co.,  83  Fed.  249; 
Washer  Grain  Co.  v.  Missouri  Pac.  Ry. 
Co.,  15  I.  C.  C.  147;  Cattle  Raisers' 
Asso.  r.  Missouri,  K.  &  T.  Rv.  Co.,  13 
L  C.   C.  418. 

[a]  An  order  exceeding  the  powers 
of  the  commission  as  conferred  by  the 
act,  will  be  declared  null  and  void  by 
the  court  wherein  it  is  sought  to  en- 
force such  order.  Farmers  Loan  & 
Trust  Co.  v.  Northern  Pac.  Ry.  Co.,  83 
Fed.  249. 
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purposes  and  directions  of  the  statute.^^  As  has  been  stated  the  re- 
port of  the  commission  must  contain  its  order  in  the  premises.^*  Pro- 
vision is  made  in  the  act  for  an  order  requiring  the  carrier  to  desist 
from  violating  the  terms  of  the  act  in  respect  to  rates  and  practices/^ 
as  well  as  for  an  award  of  damages  against  the  carrier  and  in  favor 
of  the  party  entitled  thereto.^o 

(II.)  Basis  of  Order.  —  Any  order  which  the  commission  may  enter 
must  be  predicated  upon  the  complaint  which  is  before  it,  after  exam- 
ination into  the  facts,  circumstances  and  conditions  appertaining  there- 
to.^^  Though  it  is  sometimes  stated  that  the  order  must  be  confined 
to  the  issues,-^  to  be  invalid  as  being  outside  the  issues,  it  must  be 
outside  the  issues  as  actually  presented  to  the  commission  and  upon 
which  the  parties  were  heard.^^ 


[b]  Attorney's  fees  may  not  be 
awarded  by  tlie  commission.  Washer 
Grain  Co.  v.  Missouri  Pac.  Ey.  Co.,  15 
I.   C.   C.   147. 

[c]  Costs  may  not  be  assessed  in  the 
order.  Washer  Grain  Co.  V.  Missouri 
P.  Ey.  Co.,  15  I.  C.  C.  147. 

17.  Texas  &  Pac.  Ey.  v.  Interstate 
Commerce  Commission,,  162  U.  S.  197, 
16  Sup.  Ct.  197,  40  L.  ed.  940. 

[a]  This  limitation  is  expressed  by 
the  supreme  court  as  follows:  "If  the 
commission,  instead  of  confining  its  ac- 
tion to  redressing  on  complaint  made 
by  some  particular  person,  firm,  cor- 
poration or  locality,  some  specific  dis- 
regard by  common  carriers  of  provisions 
of  the  ^iCt,  proposes  to  promulgate  gen- 
eral orders,  which  thereby  become  rules 
of  action  to  the  carrying  companies, 
the  spirit  and  letter  of  the  act  require 
that  such  orders  should  have  in  view 
the  purpose  of  promoting  and  facilita- 
ting commerce  and  the  welfare  of  all 
to  be  affected,  as  well  the  carriers  as 
the  traders  and  consumers  of  the  coun- 
try," Texas  &  P.  E.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197, 
16  Sup.  Ct.  666,  40  L.  ed.  940. 

18.  See  supra,  IV,  E,  5,  a. 

19.  §15  of  the  act  as  amended  in 
1910;  Pennsylvania  Co.  v.  United 
States,  236  U.'  S.  351,  affirming  214  Fed. 
445,  35  Sup.  Ct.  370,  59  L.  ed.  616. 

20.  §16  of  the  act,  as  amended  in 
1906  and  1910;  Darnell-Taenzer  Lumb. 
Co.  V.  Southern  Pac.  Co.,  221  Fed.  890, 
136  C.  C.  A.  460. 

21.  Indianapolis  Freight  Bureau  r. 
Cleveland,  C.  C.  &  St.  L.  Ev.  Co.,  16 
I.  C.  C.  56. 

[a]  The  lawfulness  of  an  order  of 
reparation  does  not  necessarily  depend 
upon  a  sufficiency  of  evidence  adduced 
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before  the  commission  but  upon  the 
existence  of  facts,  whether  or  not  dis- 
closed to  that  body,  warranting  the 
reparation  ordered.  Western  New 
York  &  P.  E.  Co.  v.  Penn  Eefining  Co., 
137  Fed.  343,  70  C.  C.  A.  23. 

22.  II.  E.  Wallingford  V.  Atchison, 
T.  &  S.  F.  Ey.  Co.,  30  I.  C.  C.  19; 
Indianapolis  Freight  Bureau  v.  Cleve- 
land, C.  C.  &  St.  L.  Ey.  Co.,  16  I.  C.  C. 
56;  Sanford  v.  Western  Exp.  Co.,  16  I. 
C.  C.  32;  Kindel  r.  New  York,  N.  H. 
&  H.  E.  E.  Co.,  15  I.  C.  C.  555. 

[a]  Orders  affecting  rates  and  reg- 
ulations cannot  be  entered  unless  such 
matters  are  brought  before  the  com- 
mission by  proper  pleading  and  the 
carrier  given  full  and  fair  opportunity 
to  be  heard.  Kindel  v.  New  York, 
N.  H.  &  H.  E.  E.  Co.,  15  I.  C.  C. 
555. 

23.  New  York  Cent.  &  H.  E.  E.  v. 
Interstate  Commerce  Commission,  168 
Fed.  131. 

[a]  An  order  differs  from  a  judg- 
ment of  a  court  in  this  respect.  As 
was  said  in  New  York  Cent.  &  H.  E. 
E.  Co.  V.  Interstate  Commerce  Com- 
mission, 168  Fed.  131,  "If  this  order 
were  a  judgment  of  a  court,  we  should 
without  hesitation  say  that  the  facts 
alleged  in  the  petition  did  not  support 
it.  The  Interstate  Commerce  Commis- 
sion is,  however,  an  administrative 
tribunal  dealing  with  practical  prob- 
lems. So  long  as  parties  affected  by  its 
orders  appear  and  are  fully  heard,  we 
think  it  would  be  most  unfortunate  to 
deny  its  power  to  grant  such  relief  as 
the  facts  shown  upon  the  investigation 
should  call  for,  even  though  such  facts 
might  be  presented  by  evidence  tech- 
nically outside  the  issues  raised." 

[b]  Sucli  relief  as  is  warranted  by 
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(III.)  Degree  of  Definiteness  Required.  —  The  order  must  be  sufficient- 
ly definite  and  specific,  ctlierwise  the  courts  will  not  enforce  it.^* 
But  the  fact  that  it  is  less  comprehensive  than  it  might  have  been  will 
not  invalidate  it.^^  It  is  the  practice  of  the  commission  to  definitely 
name  each  corporation  to  which  its  orders  are  intended  to  apply,  re- 
gardless of  the  intercorporate  relations  which  may  exist  between  the 
parties  to  the  orders.^® 

(IV.)  Scope  of  Order.  —  Generally  the  authority  of  the  commission  to 
issue  orders  in  a  proceeding  is  limited  to  those  defendants  that  are 
then  before  it,^^  but  an  order  prescribing  rates  and  practices  for  the 
future  may  affect  many  who  are  not  directly  represented.^*  An  order 
for  reparation  may  be  made  against  one  of  several  persons  liable,  where 
the  liability  is  joint  and  several,  though  the  other  parties  who  per- 


the  facts  shown  upon  the  investigation, 
may  be  granted,  even  though  sucli 
facts  may  be  presented  by  evidence 
technically  outside  of  the  issues  raised 
by  the  pleadings  but  which  were  ger- 
mane to  the  subject-matter  of  the  in- 
vestigation. As  was  said  in  a  recent 
case:  "the  pleadings  in  this  case  af- 
ford no  basis  for  an  order  requiring  the 
establishment  of  a  through  route  or 
joint  rates  for  the  transportation  of 
classes,  or  commodities  other  than 
sugar.  Some  testimony  regarding  these 
was,  however,  introduced  without  ob- 
jection, and  it  would  seem  that  the 
defendants  should  consider  them  in 
making  tlie  through  arrangement. ' ' 
Federal  Sugar  Eef.  Co.  v.  Central  E.  E., 
35  I.  C.  C.  488. 

24.  Southern  Pac.  Co.  v.  Colorado 
Fuel  &  Iron  Co.,  101  Fed.  779,  42  C.  C. 
A.  12;  Farmers  Loan  &  Trust  Co.  v. 
Northern   Pac.   Ey.   Co.,   83  Fed.   249. 

[a]  Mere  General  Statement  of  Car- 
rier's Duty. — An  order  which  author- 
izes the  railway  company  to  make  com- 
modity rates  on  competitive  traffic  to 
terminal  points  less  than  their  rates  on 
like  traffic  to  Spokane  but  that  such 
commodity  rates  must  not  be  lower 
than  necessary  to  meet  competition  nor 
be  applied  to  articles  not  actually  sub- 
ject thereto,  is  a  mere  statement  of 
what  the  law  authorizes  and  prescribes 
and  is  too  indefinite  to  be  the  basis 
of  a  decree.  Farmers'  Loan  &  Trust 
Co.  r.  Northern  P.  Ey.  Co.,  83  Fed. 
249. 

[b]  A  restraining  order  which  en- 
joins the  defendants  from  demanding 
unreasonable  rates,  giving  undue  and 
unreasonable  preferences  to  persons  or 
localities  or  from  subjecting  the  com- 
plainant to  an  unreasonable  advantage. 


merely  repeats  the  general  admonitions 
of  the  interstate  commerce  act;  and  is 
too  general.  Such  an  order  does  not 
give  any  additional  sanction  to  the 
statute;  nor  does  it  forbid  the  doing 
of  any  specific  acts;  it  simply  leaves 
all  the  vital  questions  undetermined 
and  open  for  consideration  in  supple- 
mentary proceedings.  Southern  Pac. 
Co.  V.  Colorado  Fuel  &  Iron  Co.,  101 
Fed.   779,   42   C.   C.  A.   12. 

25.  New  York  Cent.  &  H.  E.  E.  Co. 
V.  Interstate  Commerce  Commission,  168 
Fed.  131. 

[a]  An  order  removing  one  discrim- 
ination is  not  inoperative  because  it 
fails  to  remove  other  discriminations 
which  it  might  have  corrected.  New 
York  Cent.  Sc  H.  E.  E.  Co.  v.  Inter- 
state Commerce  Commission,  168  Fed. 
131. 

[b]  Failure  to  make  regulations  to 
effectuate  an  order  does  not  invalidate 
it.  Thus  an  order  removing  unjust  dis- 
criminations is  not  rendered  ineffective 
by  leaving  to  the  carriers  the  right  to 
initiate  the  practices  to  be  followed  to 
relieve  them  from  possible  mistakes  or 
impositions  in  the  operation  of  the 
order.  New  York  Cent.  &  H.  E.  Co. 
r.  Interstate  Commerce  Commission,  168 
Fed.  131. 

26.  Fels  &  Co.  v.  Pennsylvania  E.  E. 
Co.,  25  L  C.  C.  154. 

27.  Fels  &  Co.  v.  Pennsvlvania  E.  E. 
Co.,  25  1.  C.  C.  154. 

28.  The  interests  of  the  public  can- 
not go  by  default  in  any  proceeding  be- 
fore the  commission.  They  must  be 
considered  as  fully  as  those  of  the 
parties.  Unlike  the  decision  of  a  court, 
which  ordinarily  is  conclusive  only  of 
the  rights  of  the  interested  parties  a 
report    and    order    of     the     commission 
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formed  part  of  the  service  are  not  made  defendants.^^  An  order 
which  is  binding  on  a  railroad  company  is  binding  on  the  successors 
of  such  company,3°  q^q^  though  the  name  of  the  successor  does  not 
appear  in  the  order.^^ 

(V.)  Service  of  Orders.  —  Orders  of  the  coijimission  must  be  served 
upon  the  designated  agent  of  the  defendant  in  the  city  of  Washington, 
or  in  such  other  manner  as  may  be  provided  by  law.^^ 

(VI.)  When  Effective.  —  All  orders,  except  those  for  the  payment  of 
money,  become  effective  within  a  reasonable  time  not  less  than  thirty 
days,=^^  but  the  commission  may  postpone  the  effective  date  of  its 
orders.^*  Orders  for  the  payment  of  money  must  specify  the  date  on 
or  before  which  payment  must  be  made.=^^ 

(VII.)  How  Long  Effective.  —  The  commission  should  prescribe  in  the 
order  itself  a  period,  not  more  than  two  years  during  which  it  is  to 
continue  in  force  ;^^  failure  to  do  so,  however,  does  not  invalidate  the 
order,  for  in  the  absence  of  such  limitation  the  maximum  period 
would  apply.^^ 

(VIII.)  Modification  of  Orders.  —The  commission  is  at  all  times  in 
control  of  its  own  orders,^^  and  may  recall,  suspend  or  modify  them 
upon  such  notice  and  in  such  manner  as  it  shall  deem  proper.^^ 


prescribing  rates,  regulations  or  prac- 
tices for  the  future  must  affect  many 
who  are  not  directly  represented  be- 
fore it  and  public  interest  requires  that 
the  passenger  service  of  this  country 
be  maintained  in  a  state  of  high  effi- 
ciency. Jewelers'  Protective  Union  v. 
Pennsylvania  E.  E.  Co.,  36  I.  C.  C.  71. 

29.  Where  an  unreasonable  joint 
rate  has  been  collected,  the  commission 
may  award  reparation  against  one  of 
the  roads  which  participated  in  the 
traffic,  even  though  the  other  roads 
which  performed  part  of  the  service 
are  not  represented.  Webster  Grocer 
Co.  V.  Chicago  &  N.  W.  Ey.  Co.,  21  I. 
C.   C.   20. 

30.  Behlmer  v.  Louisville  &  N.  E. 
Co.,  83  Fed.  898,  28  C.  C.  A.  229;  Inter- 
state Commerce  Commission  v.  Western 
New  York  &  P.  E.  Co.,  82  Fed.   192. 

31.  Behlmer  v.  Louisville  &  N.  E. 
Co.,  83  Fed.  898,  28  C.  C.  A.  229. 

32.  §16  of  the  act. 

33.  §12,  act  1910,  amending  §15  of 
the  original  act. 

34.  Manufacturers  &  Merchants' 
Assn.  V.  Aberdeen  &  Asheboro  E.  E. 
Co.,  2.5  I.  C.  C.  116;  Loftus  r.  Pullman 
Co.,  19  I.  C.  C.  102;  City  of  Spokane 
V.  Northern  Pac.  Ey.  Co",  16  L  C.  C. 
179;  Traffic  Bureau,  Merchants  Exch. 
V.  Missouri,  K.  &  T.  E.  Co.,  14  I.  C.  C. 
551. 

[a]     Where  a  condition  of  discrim- 
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ination  and  confusion  might  result  from 
the  immediate  enforcement  of  the  or- 
der, much  worse  than  that  intended  to 
be  corrected  by  the  order,  its  effective 
date  will  be  postponed.  Traffic  Bureau, 
Merchants'  Exch.  v.  Chicago,  B.  &  Q. 
E.  Co.,  14  L  C.  C.  551. 

[b]  Pending  Court  Action. — The  ef- 
fective date  of  an  order  is  sometimes 
postponed  to  permit  the  interests  in- 
volved to  obtain  a  judicial  determina- 
tion of  its  lawfulness.  Nebraska-Iowa 
Grain  Co.  v.  Union  Pac.  E.  E.  Co.,  15 
L  C.  C.  90. 

35.  §16  as  amended  in  1910. 

36.  §12,  act  190,  amending  §15  of 
the  original  act. 

37.  New  York  Cent.  &  Hudson  Eiver 
Ey.  Co.  v.  Interstate  Commerce  Com- 
mission, 168  Fed.  131;  Douglas  &  Co. 
V.  Chicago,  Eock  Island  &  Pac.  Ey. 
Co.,  21  L  C.  C.  97. 

38.  §16  as  amended  by  act  of  1906; 
Louisville  Board  of  Trade  V.  Indianap- 
olis C.  &  S.  T.  Co.,  27  L  C.  C.  499; 
Manufacturers  &  Merchants  Assn.  v. 
Aberdeen  &  Asheboro  E.  E.  Co.,  25  I. 
C.   C.   116. 

39.  §13,  par.  5  of  the  act,  Amend- 
ment of  1910;  Louisville  Board  of 
Trade  v.  Indianapolis,  C.  &  S.  T.  Co., 
27  I.  C.  C.  499;  Traugott  Schmidt  & 
Sons  V.  Michigan  Central  E.  E.  Co., 
23  L  C.  C.  684;  Loftus  v.  Pullman  Co., 
19  L  C.  C.  102. 
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F.  Compelling  Obedience  to  Process.  —  The  commission  has  no 
power  to  compel  obedience  to  its  process  by  a  judgment  of  fine  or 
imprisonment,*^  but  failure  to  comply  therewith  entails  upon  the  car- 
rier fines  and  forfeitures  payable  to  the  United  States/^  and  recover- 
able in  a  civil  suit  brought  in  the  manner  designated  by  the  act.*-  Tlie 
commission  may,  by  petition  to  the  United  States  courts,  invoke  the 
aid  of  such  courts  in  the  enforcement  of  its  process.*^ 

G.  Rehearings.  —  The  statute  provides  that  the  commission  may 


[a]  The  commission  freely  exercises 
its  right  to  modify  its  orders  when 
convinced  that  an  error  has  been  made. 
Loftus  V.  Pullman  Co.,  19  I.  C.  C.  102. 

[b]  Error  Must  Appear. — While  the 
commission  is  not  bound  by  any  such 
rule  of  ^tare  decisis,  and  while  its  con- 
clusions are  not  res  judicata  still  when 
a  matter  has  been  once  fully  consid- 
ered and  decided  it  must  be  regarded 
as  settled  unless  it  appears  from  new 
facts  presented  that  the  commission 
was  wrong.  Traugott,  Schmidt  & 
Sons  V.  Michigan  Central  E.  E.  Co.,  23 
I.  C.  C.  684. 

[e]  Mere  apprehension  that  while 
technically  complied  with,  the  order 
will  be  defeated  in  its  spirit,  intent 
and  effect,  is  not  a  sufficient  ground 
for  its  modification.  Manufacturers  & 
Merchants'  Assn.  v.  Aberdeen  &  Ashe- 
boro  E.  E.  Co.,  2.5  I.  C.  C.  116. 

[d]  Even  after  its  approval  by  the 
court  the  commission  may  modify  its 
order.  Interstate  Commerce  Commis- 
sion V.  Louisville  &  N.  E.  Co.,  73  Fed. 
409. 

40.  Interstate  Commerce  Commission 
V.  Brimson,  154  U.  S.  447,  14  Sup.  Ct. 
1125,  38  L.  ed.  1047. 

[a]  The  inquiry  whether  a  witness 
before  the  commission  is  bound  to  an- 
swer a  particular  question  propounded 
to  him,  or  to  produce  books,  papers, 
etc.,  in  his  possession  and  called  for 
by  that  body,  is  one  that  cannot  be 
committed  to  a  subordinate  administra- 
tive or  executive  tribunal  for  final  de- 
termination. Such  a  body  could  not, 
under  our  system  of  government  and 
consistently  with  due  process  of  law  be 
invested  with  authority  to  compel 
obedience  to  its  orders  by  a  judgment 
of  fine  or  imprisonment.  Interstate 
Commerce  Commission  t'.  Brimson,  154 
U.  S.  447,  14  Sup.  Ct.  1125,  38  L.  ed. 
1047. 

41.  §9,  par.  2  of  the  act  as  amended 
in  1910;  §13,  par.  6  of  the  act,  amend- 
ment of  1910. 


42.  §9,  par.  2  of  the  act,  amend- 
ment of  1910;  §13,  par,  8  of  the  act, 
amendment  of  1910. 

[a]  The  suit  is  brought  in  the  dis- 
trict where  the  carrier  has  its  prin- 
cipal operating  office,  or  in  any  dis- 
trict through  which  the  road  of  the 
carrier  runs.  Sec.  13,  par.  8  of  the 
act,  amendment  of  1910. 

[b]  The  district  attorney  under  the 
direction  of  the  attorney-general  of  the 
United  States  is  authorized  to  prosecute 
for  the  recovery  of  such  forfeitures. 
§13,  par.  9  of  the  act,  amendment  of 
1910. 

43.  Harriman  v.  Interstate  Com- 
merce Commission,  211  U.  S.  407,  29 
Sup.  Ct.  115,  53  L.  ed.  253;  Interstate 
Commerce  Commission  v.  Baird,  194  U. 
S.  25,  24  Sup.  Ct.  563,  48  L.  ed.  860; 
Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  14  Sup.  Ct. 
1125,  38  L.  ed.  1047;  Interstate  Com- 
merce Commission  v.  Eeichmann,  145 
Fed.  235. 

[a]  Judicial  Function. — In  compell- 
ing the  attendance  of  witnesses  before 
the  commission,  or  the  production  of 
documentary  evidence,  in  accordance 
with  the  power  given  by  section  12 
of  the  act,  the  court  exercises  a  judi- 
cial function,  and  such  section  is  con- 
sequently not  unconstitutional  as  im- 
posing on  courts  duties  non  judicial  in 
their  nature.  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447, 
14  Sup.  Ct.  1125,  38  L.  ed.  1047. 

[b]  Par.  3,  §12,  of  the  act  provides 
that  the  circuit  courts  of  the  United 
States  within  the  jurisdiction  where 
the  inquiry  is  proceeding  may,  in  case 
of  contumacy  or  refusal  to  obey  a  sub- 
poena to  any  common  carrier  subject 
to  the  provisions  of  the  act,  or  other 
person,  issue  an  order  requiring  such 
common  carrier  or  other  person  to  ap- 
pear before  the  commission  (and  pro- 
duce books  and  papers  if  so  ordered) 
and  give  evidence  touching  the  matter 
in   question;    and  any  failure  to   obey 
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grant  rehearings,  applications  therefor  to  be  governed  by  such  gen- 
eral rules  as  the  commission  may  adopt;**  and  the  commission  has 
established  its  rules  in  regard  thereto.*^  A  rehearing  will  not  be 
granted  except  upon  a  showing  that  some  wrong  or  injustice  has  been 
or  will  be  effected  by  allowing  the  order  made  to  stand.**^ 

V.     REVIEW  AND  ENFORCEMENT  OF  ORDERS  OF  COMMIS- 
SION.  A.     Generally.  —  The  procedure  of  the  commerce  court  is 

treated  elsewhere  in  this  work.*^  That  court  has  since  been  abolished, 
but  the  act  abolishing  it  transfers  its  jurisdiction  to  the  federal  dis- 
trict court,  and  provides  that  the  procedure  in  such  cases  shall  be  the 
same  as  that  theretofore  prevailing  in  the  commerce  court.*^  Jurisdic- 
tion of  suits  upon  non-reparation  orders  of  the  commission,  now  that 
the  commerce  court  no  longer  exists,  resides  in  the  United  States  dis- 
trict courts.*''  An  action  may  be  brought  upon  an  award  of  reparation, 
in  the  federal  district  court,  or  in  a  state  court  of  general  jurisdic- 
tion having  jurisdiction  over  the  parties.^"  Civil  suits  for  the  recov- 
ery of  forfeitures  resulting  from  failure  of  the  carrier  to  obey  orders 


such   order   of   the    court   may   be   pun- 
ished as  contempt. 

44.  §16a,   Act   June   29,   1906. 

45.  Arkansas    Fertilizer    Co.    v.    St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  25  I.  C.  C. 
266.       Applications     for     reopening     a 
proceeding    after   final     submission,     or 
for  rehearing   or   reargument   after   de- 
cision, must  be  by  petition,  stating  spe- 
cifically  the   grounds   relied   upon,   and 
copies  thereof   must  be   served  by  the 
party   filing   the   same   upon   all   oppos- 
ing counsel  who  appeared  at  the  hear- 
ing or  on  brief.     Application  for  rehear- 
ing that  part   of   any   case   relating  to 
reparation    or    other    damage    for    past 
injuries  must  be  filed  with  the  commis- 
sion within  sixty  days  after  service  of 
the  order  therein.     If  such  application 
be   to    reopen    the   proceeding   for    fur- 
ther  evidence,  the  nature   and  purpose 
of  such  evidence  must  bo  briefly  stated, 
and  the  same  must  not  be  merely  cumu- 
lative.    If  the  application  be  for  a  re- 
hearing, the  petition   must   specify  the 
matters   claimed   to   be   erroneously   de- 
cided,  with    a   brief    statement    of    the 
alleged    errors.      If    any    order    of    the 
commission    is    sought    to    be    reversed, 
changed,    or    modified     on    account     of 
facets   and   circumstances  arising   subse- 
quent to  the  hearing,  or  of  consequences 
resulting   from     compliance     therewith, 
the    matters    relied    iipon    by    the     ap- 
plicant   must    be    fully    set    forth.      At 
least  ten  copies  of  all  such  applications 
must  be  filed  with  the  commission,  and 
be     accompanied     by     notice     showing 
service  upon  all  opposing  counsel.  Such 
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adverse  parties  may  file  a  reply  to  such 
petition  for  rehearing  or  reopening 
within  ten  days  from  the  date  of 
service  upon  them.  Such  reply  must 
be  served  upon  the  attorney  for  peti- 
tioner and  ten  copies  must  be  filed 
with  the  commission.  Rule  15,  Rules 
of  Commission. 

46.  Tavlor  Dry  Goods  Co.  v.  Mis- 
souri Pae^Ry.  Co.,  28  I.  C.  C.  30;  Wick- 
wire  Steel  Co.  V.  New  York  Cent.  & 
ir.  R.  R.  Co.,  27  I.  C.  C.  168.  In 
Cattle  Raisers  Assn.  v.  Chicago,  B. 
&  Q.  R.  Co.,  12  I.  C.  C.  6,  Mr. 
Commissioner  Prouty  said:  "We  feel 
that  when  an  order  has  been  made  the 
case  before  this  commission  should  be 
treated  as  closed,  and  that  it  ought 
not  to  be  opened  except  upon  a  show- 
ing that  some  wrong  or  injustice  has 
been  or  will  be  effected." 

[a]  For  the  principles  governing 
the  granting  of  rehearings,  see  the 
rules  of  Judge  Cooley  in  Riddle  Dean 
&  Co.  V.  P.  &  L.  E.  R.  Co.,  1  I.  C.  C. 
490,  1  I.  C.  C.  773;  In  re  Produce  Ex- 
change, 2  I.  C.  C.  588,  2  I.  C.  R.  412, 
a  petition  for  rehearing  by  one  not  a 
party  to  the  original  proceedings  was 
denied. 

47.  See  5  Standard  Proc.  153,  et 
seq. 

48.  Act  of  Oct.  22,  1913,  e.  32. 

49.  Act  of  Oct.  22,  1913,  e.  32;  §16 
of  the  act,  as  amended  June  18,  1910, 
e.  309,   §1. 

50.  §16  of  the  act,  as  amended  by 
act  March  2,  1889,  act  June  29,  1906, 
and  act  June  18,  1910. 
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of  the  commission,  made  under  section  fifteen  of  the  act,  are  prosecuted 
in  the  federal  district  courts.^^ 

B.  Venue.  —  The  venue  of  suits  for  the  enforcement  or  annulment 
of  non-reparation  orders  is  the  judicial  district  wherein  is  the  residence 
of  the  party  or  any  of  the  parties  upon  whose  petition  the  order  was 
made,^2  g^yg  ^}-,^^  wdiere  the  order  does  not  relate  to  transportation,  or 
is  not  made  upon  the  petition  of  any  party;  the  suit  must  be  insti- 
tuted in  the  district  where  the  matter  complained  of  in  the  petition 
before  the  commission  arises.^^  Proceedings  on  reparation  orders  are 
begun  in  the  district  in  which  the  complainant,  or  the  person  for 
whose  benefit  the  order  was  made  resides,  or  in  the  district  in  which 
is  located  the  principal  operating  office  of  the  carrier,  or  through 
which  the  road  of  the  carrier  runs.^*  If  there  are  joint  plaintiffs  and 
joint  defendants,  the  suit  may  be  maintained  in  any  district  where 
any  one  of  such  joint  plaintiffs  could  maintain  the  suit  against  any  one 
of  such  joint  defendants.^^  When  instituted  in  a  state  court,  such 
suit  must  be  brought  in  a  court  of  general  jurisdiction  having  jurisdic- 
tion of  the  parties.^*^  The  civil  suit  for  the  recovery  of  forfeitures 
resulting  from  failure  to  obey  orders  made  under  section  fifteen  of 
the  act  is  brought  in  the  district  where  the  carrier  has  its  principal 
operating  office,  or  in  any  district  through  which  the  road  of  the  carrier 
runs.^'' 

C.  Orders  Denying  Relief.  —  The  courts  have  no  jurisdiction  to 
review  an  order  of  the  commission  denying  relief  to  a  petitioner.^^ 

D.  Affirmative  orders,  however,  may,  when  not  complied  with  by 


51.  §16,  par.  9  of  the  act  as  amended 
iu   1906. 

52.  Judicial  code,  §994,  act  Oct.  22, 
1913,  c.  32;  Louisville  &  N.  E.  Co.  v. 
United  States,  238  U.  S.  1,  35  Sup.  Ct. 
696,  59  L.  ed.  1177;  Pennsylvania  Co.  v. 
United  States,  236  U.  S.  351,  35  Sup. 
Ct.  370,  159  L.  ed.  616;  Florida  East 
Coast  Ey.  Co.  v.  United  States,  234  U. 
S.  167,  34  Sup.  Ct.  867,  58  L.  ed.  1267; 
Kansas  City  So.  Ey.  Co.  V.  United 
States,  204  Fed.  641,  affirmed,  231  U.  S. 
423,  34  Sup.  Ct.  125,  58  L.  ed.  296. 

53.  Judicial  Code,  §994,  act  Oct.  22, 
1913,  c.  32. 

[a]  The  matter  shall  be  deemed  to 
arise_  in  the  district  where  one  of  the 
petitioners  in  the  court  has  either  its 
principal  office  or  its  principal  operating 
office,  when  the  order  does  not  relate 
either  to  transportation  or  to  a  matter 
so  complained  of  before  the  commis- 
sion. The  Judicial  Code,  §994,  act  Oct. 
22,   1913,  c.   32. 

54.  §16,  par.  2  of  the  act  as  amended 
in  1906  and  1910;  Southern  Pac.  Co. 
V.  Goldfield  Consol.  Milling  &  Transp. 
Co.,  220  Fed.  14,  135  C.  C.  A.  590; 
Lehigh  Val.  E.   Co.   r.   Clark,  207  Fed. 


717,  125  C.  C.  A.  235;  Baer  Bros.  Mere. 
Co.  V.  Denver  &  E.  G.  E.  Co.,  200  Fed. 
614. 

55.  §16,  par.  3  of  the  act  of  1887, 
§13,  par.  3  of  the  act  of  1910. 

56.  §16,  par.  2  of  the  act  as  amended 
in   1906   and   1910. 

57.  §16,  par.  8  of  the  act  as  amended 
in  1906  and  1910. 

58.  ■  Hooker  r.  Knapp,  225  U.  S.  302, 
32  Sup.  Ct.  769,  56  L.  ed.  1099;  Proc- 
tor &  Gamble  v.  United  States,  225  U. 
S.  282,  32  Sup.  Ct.  761,  56  L.  ed.  1091; 
Louisville  &  N.  E.  Co.  v.  United  States, 
207  Fed.  591. 

[a]  An  order  of  dismissing  a  com- 
plaint against  the  exaction  of  demur- 
rage on  private  cars  is  not  reviewable 
since  no  affirmative  relief  is  granted, 
and  there  is  nothing  in  the  order  that 
affords  any  basis  for  action.  Proctor  & 
Gamble  r.' United  States,  225  U.  S.  282, 
32  Sup.  Ct.  761,  56  L.  ed.   1091. 

[b]  A  refusal  to  establish  joint  rates 
is  not  reviewable  by  the  courts  since 
the  power  to  establish  such  rates  con- 
ferred by  section  15  of  the  act  is  dis- 
cretionary. Crane  Iron  Works  v. 
United  States,  209  Fed.  238. 
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the  carrier,  be  enforced  by  the  United  States  eourts,^^  or,  on  the  other 
hand,  may  on  application  by  the  carrier  be  enjoined,  set  aside,  an- 
nulled, or  suspended.^"  An  order  of  the  commission  for  the  payment 
of  money  has  not  the  effect  of  an  order,  decree  or  judgment  of  a 
court.^^  It  is  not  a  lien  upon  the  property  of  the  defendant;''^  and 
may  not  be  enforced  by  process.*^^  But  the  party  in  whose  favor  such 
award  is  made  may,  in  case  of  non-payment  by  the  carrier,  institute 
a  suit  in  the  courts  to  recover  the  amount  of  the  same.''* 

E.     Who  ]\Iay  Institute  Proceedings.  —  Proceedings  for  the  en- 
forcement of  the  commission's  orders  other  than  for  payment  of  money 


59.  Interstate  Commerce  Commission 
V.  Chicago  G.  W.  E.  Co.,  209  U.  S.  TOS, 
28  Sup.  Ct.  493,  52  L.  ed.  705;  Inter- 
state Commerce  Commission  v.  C,  N. 
O.  &  Tex.  P.  Ey.  Co.,  167  U.  S.  479,  17 
Sup.  Ct.  896,  42  L.  ed.  243;  Lehigh  Yal. 
E.  Co.  V.  Clarlc,  207  Fed.  717,  125  C.  C. 
A.   235. 

60.  §16,  par.  12  of  the  act  as 
amended  by  the  Hepburn  Act.  See  also 
Pennsylvania  Co.  r.  United  States,  23G 
U.  S.'351,  35  Sup.  Ct.  370,  59  L.  ed. 
616,  aprming  214  Fed.  445;  United 
States  V.  Union  Pac.  E.  E.  Co.,  234 
U.  S.  495,  34  Sup.  Ct.  995,  58  L.  ed. 
1426;  United  States  v.  Atchison,  T.  & 
S.  F.  Ev.  Co.,  234  U.  S.  476,  34  Sup. 
Ct.  986,  58  L.  ed.  1408;  United  States 
V.  Baltimore  &  O.  Ey.  Co.,  231  U.  S. 
274,  34  Sup.  Ct.  75,  58  L.  ed.  218; 
Omaha  &  C.  B.  St.  Ey.  Co.  v.  Inter- 
state Commerce  Commission,  230  U.  S. 
324,  33  Sup.  Ct.  890,  57  L.  ed.  1501; 
Interstate  Commerce  Commission  v. 
Baltimore  &  O.  E.  E.,  225  U.  S.  326, 
32  Sup.  Ct.  742,  56  L.  ed.  1107;  United 
States  V.  Baltimore  &  O.  E.  E.  Co., 
225  U.  S.  306,  32  Sup.  Ct.  742,  56  L. 
ed.  1101;  Interstate  Commerce  Commis- 
sion V.  Delaware,  etc.  E.  Co.,  216  U.  S. 
531,  30  Sup.  Ct.  415,  54  L.  ed.  605; 
Lehigh  A^al.  E.  Co.  v.  Clark,  207  Fed. 
717,  125  C.  C.  A.  2.35;  Kansas  City  So. 
Ey.  Co.  V.  United  States,  204  Fed.  641 ; 
Atchison,  T.  &  S.  F.  Ev.  Co.  v.  United 
States,  203  Fed.  56;  Florida  East  Coast 
Ey.  Co.  V.  United  States,  200  Fed.  797; 
Arkansas  Fertilizer  Co.  v.  United 
States,  193  Fed.  667;  Hooker  v.  Inter- 
slate  Commerce  Commission,  188  Fed. 
242. 

[a]  Where  a  reduction  of  rates  is 
ordered,  the  carrier  may  institute  pro- 
ceedings to  annul  such  order.  Omaha, 
etc.  St.  Ey.  Co.  v.  Interstate  Commerce 
Commission,  230  U.  S.  324,  33  Sup.  Ct. 
890,  57  L.  ed.  1501. 
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[b]  An  interlocutory  injunction  may 
issue  restraining  the  enforcement  of  an 
order  of  the  commission  pendente  lite. 
United  States  r.  Baltimore  &  O.  E.  E. 
Co.,  225  U.  S.  306,  32  Sup.  Ct.  742,  56 
L.  ed.  1101. 

[c]  Uniform  System  of  Accounts. 
An  order  made  under  §20  (Act  Feb. 
4,  1887.  c.  104,  24  St.  at  L.  386,  U.  S. 
Comp.  St.,  1901,  p.  3169)  establishing 
a  uniform  system  of  accounts  for  steam 
railroads  and  classifying  expenditures 
for  additions  and  betterments,  may  be 
thus  reviewed.  Kansas  City  So.  Ey. 
Co.  V.  United  States,  204  Fed.  641. 

61.  Washer  Grain  Co.  v.  Missouri 
Pac.  Ey.  Co.,  15  I.  C.  C.  147. 

62.  Washer  Grain  Co.  r.  Missouri 
Pac.  Ey.  Co.,  15  I.  C.  C.  147. 

63.  Washer  Grain  Co.  v.  Missouri 
Pac.  Ey.   Co.,  15  L   C.   C.   147. 

64.  §16  of  the  act.  See  also  Penn- 
sylvania E.  E.  Co.  V.  Clark  Bros.  Coal 
Min.  Co.,  238  U.  S.  456,  35  Sup.  Ct. 
896,  59  L.  ed.  1406;  Darnell  f.  Illinois 
Cent.  Ev.  Co.,  225  U.  S.  243,  32  Sup. 
Ct.  760,  56  L.  ed.  1072;  Eobinson  v. 
Baltimore  &  O.  Ey.,  222  U.  S.  506,  32 
Sup.  Ct.  114,  56  L.  ed.  288;  Southern 
Ey.  Co.  V.  Tift,  206  U.  S.  428,  27  Sup. 
Ct.  709,  51  L.  ed.  1124;  Darncll-Taenzer 
Lumb.  Co.  V.  Southern  Pac.  Co.,  221 
Fed.  890,  136  C.  G.  A.  460;  Southern 
Pac.  Co.  V.  Goldfield  Consol.  Milling  & 
Transp.  Co.,  220  Fed.  14,  135  C.  C.  A. 
590;  Lehigh  Valley  E.  Co.  f.  Meeker, 
211  Fed.  785,  128  C.  C.  A.  311;  Lehigh 
Val.  E.  Co.  V.  Clark,  207  Fed.  717,  125 
C.  C.  A.  235;  Franklin  v.  Philadelphia 
&  E.  Ev.  Co.,  203  Fed.  134;  Baer  Bros. 
Merc.  Co.  v.  Denver  &  E.  G.  E.  Co.,  200 
Fed.   614. 

[a]  Not  a  Penalty.— (1)  The  author- 
ization of  a  suit  for  damages  by  one 
claiming  to  be  injured  by  a  specific 
violation  of  the  act  by  a  carrier  is  not 
the    imposition    of    a    penalty    in    addi- 
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may  he  instituted  by  the  commission  itself,"^  by  any  party  interested, •''' 
or  by  the  United  States,  through  its  attorney-general."^  Redress  against 
a  ncn-reparation  order  may  be  had  en  the  petition,  not  only  of  the 
parties  commanded  in  the  order,  but  of  others  who  are  directly  and 
financially  affected  thereby,"^  even  though  they  are  not  parties  to  the 
proceedings  nor  named  in  the  order.*'^  But  an  order  will  not  be  dis- 
turbed by  the  courts  at  the  instance  of  one  who  is  not  injured  by  it/" 
Suits  upon  an  award  of  reparation  may  be  begun  by  the  complainant 
in  the  proceedings  before  the  commission,  or  by  any  person  for  whose 
benefit  the  order  was  made/^ 

F.     Joinder  of  Parties.  —  All  the  parties  in  Avhose  favor  the  award 
is  made  may  be  joined  as  plaintiffs,'-  and  all  the  carriers,  parties  to 


tion  to  the  fines  imposed  and  made 
payable  to  the  government  for  infringe- 
ments of  the  act  but  a  remedy  for  the 
recovery  of  damages  by  a  private  per- 
son because  of  the  wrongful  act  of  the 
carrier.  Southern  Pac.  Co.  V.  Goldfield 
Consol.  Milling  &  Transp.  Co.,  220  Fed. 
14,  135  C.  C.  A.  590.  (2)  Such  a  suit 
is  not  a  suit  on  the  award,  qua  award, 
to  recover  the  amount  of  the  same,  but 
a  plenary  suit  for  damages  actually 
incurred  by  the  plaintiff  by  reason  of 
the  violation  of  the  act  by  the  defend- 
ant as  conclusively  found  by  the  com- 
mission. Lehigh  Val.  E.  Co.  V.  Clark, 
207  Fed.   717,   125  C.  C.  A.  235. 

65.  §16  of  the  act,  amendments  of 
1906  and  1910;  Interstate  Commerce 
Commission  v.  Cincinnati,  IST.  O.  &  Tex. 
P.  Ry.  Co.,  167  U.  S.  479,  17  Sup.  Ct. 
896,  42  L.  ed.  243;  Interstate  Commerce 
Commission  v.  Delaware  L.  &  W.  E. 
Co.,  64  Fed.  723,  5  I.  C.  C.  146. 

66.  §16  of  the  act  as  amended  in 
1906  and  1910;  Lehigh  Val.  E.  Co.  V. 
Clark,   207  Fed.   717,  125  C.   C.  A.   235. 

67.  §16  of  the  act  as  amended  in 
1906    and    1910. 

[a]  The  duty  to  prosecute  suits  for 
the  recovery  of  forfeitures  imposed 
upon  carriers  for  violating  section  15 
of  the  act,  rests  upon  the  various  dis- 
trict attorneys,  acting  under  the  direc- 
tion of  the  attorney-general  of  the 
United  States.  §16,  par.  9  of  the  act 
as  amended  by  the  Hepburn  Act  of 
1906. 

68.  United  States  v.  Union  Pac.  Ey. 
Co.,  234  U.  S.  495,  34  Sup.  Ct.  995,  58 
L.  ed.  1426;  United  States  v.  Atchison, 
T.  &  S.  F.  Rv.  Co.,  234  U.  S.  476,  34 
Sup.  Ct.  986,  58  L.  ed.  1408;  Omaha 
&  C.  B.  St.  Ey.  Co.  V.  Interstate  Com- 
merce   Commission,    230    U.   S.    324,    33 


Sup.  Ct.  890,  57  L.  ed.  1501;  Interstate 
Commerce  Commission  f.  Baltimore  & 
0.  E.  E.,  225  U.  S.  326,  32  Sup.  Ct. 
742,  56  L".  ed.  1107;  Louisiana  &  P. 
Ey.  Co.  V.  United  States,  209  Fed.  244; 
Kansas  City  So.  Ev.  Co.  ■;;.  United 
States,  204  Fed.  641;  Florida  East 
Coast  Ey.  Co.  r.  United  States,  200  Fed. 
797;  Arkansas  Fertilizer  Co.  v.  United 
States,  193  Fed.  667;  Atlantic  Coast 
Line  E.  Co.  f.  Interstate  Commerce 
Commission,  194  Fed.  449;  Hooker  v. 
Interstate  Commerce  Commission,  188 
Fed.  242. 

[a]  Competitors  of  the  carriers 
named  in  the  order  are  necessarily  af- 
fected thereby,  and  they  have  a  suffi- 
cient interest  to  maintain  a  suit  to  en- 
join it.  Atlantic  Coast  Line  E.  Co.  r. 
Interstate  Commerce  Commission,  194 
Fed.  449. 

69.  Atlantic  Coast  Line  E.  Co.  r. 
Interstate  Commerce  Commission,  194 
Fed.  449. 

70.  Galveston,  H.  &  S.  A.  Ev.  Co. 
I".  United  States,  222  Fed.  175. 

71.  §16,  par.  2  of  the  act  as  amended 
in  1910;  Pennsvlvania  E.  E.  Co.  r. 
Clark  Bros.  Coal  Min.  Co.,  238  U.  S. 
456,  35  Sup.  Ct.  896,  59  L.  ed.  1406; 
Darnell  v.  Hlinois  Cent.  Ev.  Co.,  225 
U.  S.  243,  32  Sup.  Ct.  760^!  56  L.  ed. 
1072;  Eobinson  r.  Baltimore  &  O.  Ey. 
Co.,  222  U.  S.  506,  32  Sup.  Ct.  114,  56 
L.  ed.  288;  Southern  Ev.  Co.  v.  Tift, 
206  U.  S.  428,  27  Sup.  Ct.  709,  51  L. 
ed.  1124;  Darnell-Taenzer  Lunib.  Co.  v. 
Southern  Pac.  Co.,  221  Fed.  890,  136 
C.  C.  A.  460;  Lehigh  Val.  E.  Co.  v. 
Clark,  207  Fed.  717,  125  C.  C.  A.  235; 
Franklin  v.  Philadelphia  &  E.  Ey.  Co., 
203  Fed.  134. 

72.  §16,  par.  3  of  the  act  of  1887, 
and  §13,  par.  3  of  the  act  of  1910. 
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the  order,  may  be  joined  as  defendants.'^^  Any  party  against  whom 
an  order  fixing  rates  is  made  may  petition  the  court  for  redress  with- 
out joining  other  parties  to  the  orderj^ 

G.  Pleading.  —  The  application  to  enforce  an  order  of  the  com- 
mission or  to  have  such  order  enjoined,  or  annulled  is  made  by  peti- 
tion/^ A  petition  to  enforce  an  order  should  state  the  substance  of  the 
order  and  the  respect  in  which  the  carrier  has  failed  of  obedience.'^® 
Where  it  is  sought  to  have  the  order  enjoined  or  annulled  the  petition 
should  set  forth  sufficient  facts  to  enable  the  court  to  determine  for 
itself  whether  the  rates  established  are  confiscatory.'^^  The  petition 
upon  an  award  of  reparation  should  set  forth  briefly  the  causes  for 
which  petitioner  claims  damages,'^*  the  fact  of  application  to  the  com- 
mission for  reparation  and  its  order,^^  the  service  of  that  order®*^  upon 


73.  §16,  par.  .3  of  the  act  of  1887, 
and  §13,  par.  3  of  the  act  of  1910. 

74.  Atlantic  Coast  Line  E.  Co.  v. 
Interstate  Commerce  Commission,  194 
Fed.  449. 

75.  §16  of  the  act  as  amended  in 
1906  and  1910. 

76.  Lehij?h  A^'al.  E.  Co.  v.  Clark,  207 
Fed.  717,  125  C.  C.  A.  235. 

.  77.  Atlantic  Coast  Line  E.  Co.  v. 
Interstate  Commerce  Commission,  194 
Fed.  449. 

[a]  Order  Fixing  Rates. — In  a  suit 
by  the  carrier  to  annul  an  order  of  the 
commission  fixing  rates,  on  the  ground 
that  such  rates  are  confiscatory  and 
unconstitutional  in  that  they  are  not 
reasonably  compensatory,  the  bill 
should  allege  facts  in  support  of  such 
conclusions,  such  as  the  amount  of 
revenue  derived  from  the  traffic  af- 
fected, and  so  far  as  possible  the  cost 
of  the  service.  Atlantic  Coast  Line  E. 
Co.  V.  Interstate  Commerce  Commission, 
194  Fed.  449. 

78.  §16  as  amended  by  Hepburn  Act 
of  1906;  Baer  Bros.  Merc.  Co.  v.  Den- 
ver &  E.  G.  E.  Co.,  200  Fed.  614. 

[a]  These  causes  are  that  the  rates 
are  unjust  or  unreasonable,  or  un- 
justly discriminatory  or  unduly 
preferential  or  prejudicial  or  otherwise 
in  violaton  of  any  of  the  provisions  of 
the  law.  Baer  Bros.  Merc.  Co.  v.  Den- 
ver &  E.  G.  E.  Co.,  200  Fed.  614. 

[b]  It  is  not  sufficient  to  set  forth 
the  proceedings  of  the  commission  al- 
leging these  causes.  While  these  by 
way  of  recital  show  the  grounds  upon 
which  the  commission  proceeded,  they 
do  not  afford  any  basis  upon  which 
the    court   may    proceed.      Baer    Bros. 
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Mercantile   Co.  r.   Denver   &   E.   G.   E. 
Co.,  200  Fed.  614. 

[c]  The  grounds  presented  to  the 
commission  must  be  reiterated  in  the 
petition  pi-esented  to  the  court.  Baer 
Bros.  IMerc.  Co.  v.  Denver  &  E.  G.  E. 
Co.,  200  Fed.  C14. 

[d]  That  plaintiff  was  damaged  need 
not  be  alleged  in  terms  where  the  facts 
stated  in  the  findings  of  the  commis- 
sion are  set  forth  and  these  include 
the  plaintiff's  right  to  reparation  for 
the  alleged  wrongs  committed.  South- 
ern Pac.  Co.  1".  Goldfield  Consol.  Milling 
&  Transp.  Co.,  220  Fed.  14,  135  C.  G. 
A.   590. 

79.  Southern  Pac.  Co.  v.  Goldfield 
Consol.  Milling  &  Transp.  Co.,  220  Fed. 
14,  135  C.  C.  A.  590,-  Lehigh  Val.  E.  Co. 
i\  Clark,  207  Fed.  717,  125  C.  C.  A. 
235;  Baer  Bros.  Merc.  Co.  v.  Denver 
&  E.   G.  E.   Co.,  200  Fed.   614. 

80.  Baer  Bros.  Merc.  Co.  v.  Denver 
&  E.  G.  E.  Co.,  200  Fed.  614. 

[a]  It  must  be  a  direct  averment  as 
to  service,  setting  forth  the  manner 
thereof  in  terms  so  clear  as  to  permit 
an  issue  of  fact.  Baer  Bros.  Merc.  Co. 
r.  Denver  &  E.  G.  E.  Co.,  200  Fed. 
614. 

[b]  Insufficient  Allegation.  —  The 
following  was  held  an  insufficient  al- 
legation of  service  of  the  order: 
'  •'  '  Thereafter,  said  commission,  agree- 
able to  the  provisions  of  law  in  that 
regard,  duly  caused  a  properly  authen- 
ticated copy  of  its  said  report,  to- 
gether with  the  order  aforesaid,  to  be 
delivered  to  the  said  defendant,  the 
Denver  &  Eio  Grande  Eailroad  Com- 
panv. '  "  Baer  Bros.  Merc.  Co.  V.  Den- 
ver "&  E.  G.  E.  Co.,  200  Fed.  614. 
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defendant,  and  the  demand  made  for  the  payment  of  the  award  and 
the  refusal  of  the  same.^^ 

H.  Trial.  —  1.  Generally.  —  A  suit  on  a  reparation  order  pro- 
ceeds in  all  respects  like  other  civil  suits  for  damages,^^  save  that  on 
the  trial  the  findings  and  order  of  the  commission  are  prima  facie 


81.  Southern  Pae.  Co.  v.  Goldfield 
Consol.  Milling  &  Transp.  Co.,  220  Fed. 
14,  135  C.  C.  A.  590;  Lehigh  Val.  R. 
Co.  V.  Clark,  207  Fed.  717,  125  C.  C.  A. 
235;  Baer  Bros.  Merc.  Co.  V.  Denver 
&  R.  G.  R.  Co.,  200  Fed.  614. 

[a]  The  essentials  of  such  a  petition 
in  a  proceeding  upon  an  award  of 
reparation  against  a  carrier  for  charg- 
ing an  unreasonable  rate  for  a  single 
transaction,  are  set  forth  in  the  case 
of  Southern  Pae.  Co.  v.  Goldfield  Consol. 
Milling  &  Transp.  Co.,  220  Fed.  14,  135 
C.  C.  A.  590,  and  aside  from  the  pure- 
ly formal  parts  and  the  averments  as 
to  the  causes  for  which  damages  were 
claimed  before  the  commission  are  as 
follows:  "That  on  the  9th  day  of 
August,  1912,  and  within  two  years 
from  the  date  of  said  shipment  and  its 
cause  of  action  accrued,  this  plaintiff, 
as  complainant,  instituted  a  certain 
proceeding  before  the  Interstate  Com- 
merce Commission  at  Washington,  D.  C, 
and  filed  its  complaint  therein,  where- 
by the  plaintiff,  as  such  complainant, 
attacked  the  rate  above  mentioned  ap- 
plied upon  the  movement  of  said  steel 
window  sash  and  parts  as  unreasonable, 
to  the .  extent  that  said  charges  ex- 
ceeded the  charge  that  would  have  ac- 
crued on  said  shipment  upon  the  basis 
of  wooden  window  and  sash.  That  said 
petition  before  the  Interstate  Commerce 
Commission  was  docketed  as  No.  5,064, 
and  that  said  complainant  in  said  pro- 
ceeding, in  addition  to  attacking  said 
rate  as  unreasonable,  also  asked  that 
the  said  commission  order  the  defend- 
ants to  make  reparation  to  this  plain- 
tiff in  the  sum  of  four  hundrerl  and 
forty-seven  ($447)  dollars,  together 
with  interest  thereon  from  November 
25,  1910.  That  said  defendants  filed 
answers  to  said  complainant  before  the 
Interstate  Commerce  Commission,  and 
that  issues  were  duly  made  and  there- 
after heard  and  tried,  and  that  the  said 
Interstate  Commerce  Commission  there- 
after, and  upon  the  8th  day  of  April, 
1913,  duly  decided  said  issue  and  filed 
its  written  opinion,  being  No.  2.281, 
containing  its  conclusions  and  order,  a 
copy    of   which   is    hereunto    attached 


and  marked  "Exhibit  A,"  and  made 
a  part  of  this  complaint.  That  said  re- 
port and  order  were  thereupon  forth- 
with duly  served  upon  the  defendants 
Southern  Pacific  Company  and  Tonopah 
&  Goldfield  Railroad  Company,  and  that 
the  said  defendants  and  each  of  them 
have  failed,  neglected,  and  refused, 
and  still  fail,  neglect,  and  refuse,  to 
comply  with  and  obey  said  order  of 
said  commission  and  pay  over  to  this 
complainant  the  said  sum  of  four  hun- 
dred and  forty-seven  ($447)  dollars, 
together  with  interest  thereon  from 
November  25,  1910,  and  that  said  sum 
of  four  hundred  and  forty-seven  ($447) 
dollars,  together  with  interest  thereon, 
is  still  due,  owing,  and  unpaid  from 
the  said  defendants  to  this  plaintiff. 
That  the  plaintiff  has  made  demand 
upon  said  defendants  for  the  payment 
of  said  sum  of  four  hundred  and  forty- 
seven  ($447)  dollars,  together  with  in- 
terest thereon,  but  said  demand  has 
been  refused.  That  said  plaintiff  is 
compelled  to  resort  to  this  action,  for 
the  collQction  of  said  sum  as  provided 
by  law,  and  that  a  reasonable  attor- 
ney's fee  for  the  bringing,  prosecuting, 
and  maintaining  of  this  action  is  the 
sum  of  two  hundred  and  fifty  ($250) 
dollars.'  "  That  the  plaintiff  was 
"damaged"  should  also  be  alleged, 
though  the  omission  of  such  an  allega- 
tion is  not  fatal. 

82.  §16  of  the  act  as  amended  by 
§5  of  the  Amendatory  Act  of  June  29, 
1906  (34  St.  at  L.  590,  c.  3591,  Comp.  St., 
1913,  §8584);  Southern  Pae.  Co.  V. 
Goldfield  Consol.  Milling  &  Transp.  Co., 
220  Fed.  14,  135  C.  C.  A.  590;  Lehigh 
Val.  R.  Co.  V.  Clark,  207  Fed.  717,  125 
C.  C.  A.  235. 

[a]  The  court  may  prosecute  such 
inquiries  and  make  such  investigations 
through  such  means  as  it  may  deem 
needful  in  the  ascertainment  of  the 
facts  at  issue  or  which  may  arise  upon 
the  hearing  of  such  petition.  Lehigh 
A"al.  R.  Co.  V.  Clark,  207  Fed.  717,  125 
C.  C.  A.  235. 

As  to  assessing  costs  and  attorney's 
fees  the  proceeding  is  peculiar.  See 
infra,  V,  J. 
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evidence  of  the  facts  therein  stated,^^  but  not  of  the  liability  of  the 
carrier.®*  The  parties  are  therefore  entitled  to  an  impartial  trial  by 
jury,  so  conducted  as  to  accord  to  them  their  constitutional  rights.®'^ 
2. '  Extent  of  Eeview.  —  a.  In  non-reparation  cases  the  entire  rec- 
ord is  before  the  court  and  it  may  examine  all  the  evidence  before 
the  commission  or  evidence  in  addition  thereto  to  ascertain  whether 
the  hearing  was  adequate  and  fair,  or  whether  the  order  deprives  the 
carrier  of  a  constitutional  or  statutory  right,  or  is  contrary  to  law.^^ 
But  a  conclusion  of  the  commission  upon  a  question  of  fact  whose  cor- 


83.  United  States  v.  Atcliison,  T.  & 
S.  F.  E.  Co.,  234  U.  S.  476,  34  Sup. 
Ct.  986,  58  L.  ed.  1408;  Darnell-Taen- 
zer  Lumb.  Co.  v.  Southern  Pac.  Co.,  221 
Fed.  890,  136  C.  C.  A.  460;  Southern 
Pac  Co.  r.  Goldfield  Consol.  Mill.  & 
Transp.  Co.,  220  Fed.  14,  135  C.  C.  A. 
590;  Western  New  York  &  P.  R.  Co. 
V.  Penn  Eefining  Co.,  137  Fed.  343,  70 
C.  C.  A.  23. 

[a]  The  constitutionality  of  the  pro- 
vision making  the  commission's  find- 
ings of  fact  prima  facie  evidence  be- 
fore a  jury  is  beyond  question.  West- 
ern New  York  &  P.  R.  Co,  t\  Penn 
Eefining  Co.,  137  Fed.  343,  70  C.  C.  A. 
23. 

[b]  Effect  of  This  Provision. — In 
speaking  of  this  provision  the  court  in 
Lehigh  A^al.  R.  Co.  v.  Clark,  207  Fed. 
717,  125  C.  C.  A.  235,  said:  ''By_  rea- 
son of  this  qualification,  the  plaintiff 
may  now  avail  himself  of  a  new 
method  to  get  these  facts  before  the 
jury,  and  that  method  is  this:  There 
must  be  found  somewhere  and  in  some 
form  sufficiently  clear  and  sufficiently 
definite  findings  of  the  commission,  in 
which  the  needful  facts  are  stated  and 
by  which  the  defendant  is  thus  given 
d'ue  notice  of  the  facts  to  be  urged 
against  him,  so  that  he  may,  if  he  can, 
controvert  their  prima  facie  effect." 

[c]  In  the  prosecution  of  such  a 
suit,  plaintiff  may  avail  himself,  with- 
out further  proof,  of  the  conclusive 
administrative  findings  or  order  of  the 
commission,  that  the  defendant  was 
guilty  of  the  A-iolation  of  the  act  com- 
plained of,  but  must  prove  the  actual 
damages  incurred  by  him  by  reason  of 
such  violation  and  for  which  damages 
alone  the  act  makes  the  carrier  liable. 
Lehigh  Val.  E.  Co.  v.  Clark,  207  Fed. 
717,  125  C.  C.  A.  235. 

84.  Lehigh  Val.  E.  Co.  r.  Clark,  207 
Fed.  717,  125  C.  C.  A.  235;  Darnell- 
Taenzer  Lumb.  Co.  V.  Southern  Pac. 
Co.,  190  Fed.  659. 
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[a]  That  the  plaintiff  has  suffered 
pecuniary  damage  does  not  necessarily 
follow  from  a  finding  of  the  commis- 
sion that  a  given  tariff  rate  established 
by  the  defendant  is  unreasonable  and 
that  a  lower  rate  fixed  by  the  commis- 
sion is  reasonable.  And  if  any  such 
damage  is  shown  it  does  not  follow 
that  the  measure  thereof  is  the  differ- 
ence between  the  rate  abrogated  and 
the  lower  rate  established.  Lehigh  Val. 
R,  Co.  r.  Clark,  207  Fed.  717,  125  C. 
C.  A.  235. 

85.  Lehigh  Val.  E.  Co.  v.  United 
States,  207  Fed.   717,  125  C.  C.  A.  235. 

[a]  This  right  is  not  invalidated 
01'  impaired  by  the  qualification  of  the 
rule  of  evidence  that  "the  findings 
and  order  of  the  Commission  shall  be 
prima  facie  evidence  of  the  facts  there- 
in stated."  Lehigh  Val.  E.  Co.  v. 
Clark,  207  Fed.  717,  125  C.  C.  A.  235. 

86.  Interstate  Commerce  Commission 
V.  Louisville  &  N.  E.  Co.,  227  U.  S. 
88,  33  Sup.  Ct.  185,  57  L.  ed.  431; 
Proctor  &  Gamble  v.  United  States,  225 
U.  S.  282,  32  Sup.  Ct.  761,  56  L.  ed. 
1091;  Kansas  Citv  So.  Ey.  Co.  v.  United 
States,  204  Fed.  "641. 

[a]  Ministerial  Function. — The  mak- 
ing of  such  order  is  a  ministerial  func- 
tion, though  quasi  judicial  in  the  sense 
that  it  must  be  made  in  the  course 
of  an  orderly  procedure,  in  which  the 
parties  interested  may  be  fairly  heard 
and  evidence  fairly  considered.  These 
fundamental  conditions  appearing  the 
order  is  "lawful"  and  must  be  obeyed 
and  enforced.  Lehigh  Val.  E.  Co.  V. 
Clark,  207  Fed.  717,  125  C.  C.  A.  235. 

[b]  The  finding  by  the  commission 
of  the  reasonableness  or  unreasonable- 
ness of  a  rate  is  a  finding  of  an  ulti- 
mate fact  which  will  not  be  disturbed 
by  a  court  of  equity  unless  the  legality 
of  the  proceeding  in  which  it  is  ob- 
tained is  successfully  attacked.  Lehigh 
Val.  E.  Co.  V.  Clark,  207  Fed.  717,  125 
C.  C.  A.  235. 
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reetness  depends  wholly  upon  a  consideration  of  the  weight  to  be 
given  evidence  before  it,  will  not  be  reviewed  by  the  court.^^  On  the 
other  hand,  a  conclusion  which  plainly  involves  under  the  undisputed 
facts,  an  error  of  law,  or  which  is  shown  to  be  supported  by  no  sub- 
stantial evidence,  will  be  reviewed.^* 

b.     In  reparation  cases  the  cause  of  action  is  examined  de  novo,  and 
the  proceeding  is  in  a  ciualified  sense  independent  of  the  investigation 


87.  Interstate  Commerce  Commission 
V.  Atchison,  T.  &  S.  F.  Ey.  Co.,  234 
U.  S.  294,  34  Sup.  Ct.  814,  58  L.  ed. 
1319;  Interstate  Commerce  Commission 
V.  Louisville  &  N.  K.  E.,  227  U.  S.  88, 
33  Sup.  Ct.  185,  57  L.  ed.  431;  Inter- 
state Commerce  Commission  r.  Dela- 
ware, etc.  Ey.,  220  U.  S.  235,  31  Sup. 
Ct.  392,  55  L.  ed.  448;  Louisville  & 
N.  E.  Co.  V.  United  States,  227  Fed. 
258;  Louisville  &  N.  E.  Co.  v.  United 
States,  216  Fed.  672;  Atchison,  T.  & 
S.  F.  Ey.  Co.  V.  United  States,  203 
Fed.  56;  Florida  East  Coast  Ey.  Co. 
r.  United  States,  200  Fed.  797;  Norfolk 
&  W.  Ey.  Co.  V.  United  States,  195 
Fed.  953;  Chamber  of  Commerce  v. 
United  States,  197  Fed.  66;  Atchison, 
T.  &  S.  F.  Ey.  Co.  v.  United  States, 
203  Fed.  56. 

[a]  Concerning  the  conclusiveness 
of  the  commission's  decisions,  the  court 
in  St.  Louis,  I.  M.  &  S.  Ey.  Co.  V. 
United  States,  217  Fed.  80,  said:  "Be- 
ginning with  the  Abilene  case,  and 
down  through  the  Pitcairn,  Eobinson, 
Mitchell  Coal  &  Coke,  International 
Coal,  and  many  other  cases,  the  gen- 
eral principal  has  been  thoroughly  set- 
tled that  the  courts  of  the  United 
States  cannot  act  in  these  interstate 
commerce  cases  as  they  can  in  ordinary 
appeals  in  equity,  where  the  court  may 
examine  the  evidence  and  substitute 
its  finding  of  facts  for  that  of  the 
original  tribunal.  Questions  of  policy 
and  expediency  cannot  be  considered. 
In  short,  nothing  can  be  reviewed  ex- 
cept questions  of  law." 

[b]  Conclusions  as  to  the  reason- 
ableness or  unreasonableness  of  rates 
depending  upon  a  consideration  of  the 
weight  to  be  given  of  the  various  evi- 
dential facts  may  not  be  reviewed. 
Louisville  &  N.  E.  Co.  v.  United  States, 
216  Fed.  672. 

[c]  The  findings  of  the  commerce 
commission  are  reviewable  only  when 
not  substantiated  by  any  substantial 
evidence  or  when  they  are  arbitrary  in 
being  based  upon  improper  distinctions 


and  considerations.  Louisiana  &  P.  Ey. 
Co.  f.  United  States,  209  Fed.  244; 
Lehigh  Val.  E.  Co.  v.  United  States,  204 
Fed.  986. 

88.  Pennsvlvauia  Co.  v.  United 
States,  236  U.  S.  351,  35  Sup.  Ct.  370, 
59  L.  ed.  616;  Interstate  Commerce 
Commission  r.  Atchison,  T.  &  S.  F.  Ey. 
Co.,  234  U.  S.  294,  34  Sup.  Ct.  814,  58 
L.  ed.  1319;  Interstate  Commerce  Com- 
mission V.  Louisville  &  N.  E.  E.,  227 
U.  «.  88,  33  Sup.  Ct.  185,  57  L.  ed. 
431;  United  States  v.  Baltimore,  etc. 
E.  E.  Co.,  226  U.  S.  14,  33  Sup.  Ct.  5, 
57  L.  ed.  104;  Interstate  Commerce 
Commission  v.  Delaware,  etc.  Ey.,  220 
U.  S.  235,  31  Sup.  Ct.  392,  55  L.  ed. 
448;  Interstate  Commerce  Commission 
V.  Northern  Pae.  Ey.  Co.,  16  U.  S.  538, 
30  Sup.  Ct.  417,  54  L.  ed.  608;  Illinois 
Cent.  E.  E.  Co.  v.  Interstate  Commerce 
Commission,  206  U.  S.  441,  27  Sup.  Ct. 
700,  51  L.  ed.  1128;  St.  Louis,  L  M. 
&  S.  Ey.Co.  V.  United  States,  217  Fed. 
80;  Louisiana  P.  E.  Co.  f.  United 
States,   209   Fed.   244. 

[a]  Where  based  on  a  finding  with- 
out evidence,  an  order  of  the  commis- 
sion is  contrary  to  law  and  will  be  set 
aside  in  the  courts.  Interstate  Com- 
merce Commission  v.  Louisville  &  N.  E. 
E.,  227  U.  S.  88,  33  Sup.  Ct.  185,  57 
L.  ed.  431. 

[b]  Where  the  facts  are  admitted 
or  undisputed  whether  or  not  such  facts 
show  a  violation  of  law  by  a  carrier 
is  a  question  of  law  and  is  reviewable 
by  the  courts.  Interstate  Commerce 
Commission  v.  Baltimore  &  O.  E.  Co., 
225  U.  S.  326,  32  Sup.  Ct.  742,  56  L.  ed. 
1107;  Louisville  &  N.  E.  Co.  v.  United 
States,  197  Fed.  58;  Atchison,  T.  & 
S.  F.  Ey.  Co.  V.  Interstate  Commerce 
Commission,  188  Fed.  229. 

[c]  An  order  beyond  the  jurisdiction 
of  the  commerce  commission  will  be 
set  aside.  Omaha,  etc.  St.  Ey.  Co.  v. 
Interstate  Commerce  Commission,  230 
U.  S.  324,  33  Sup.  Ct.  890,  57  L.  ed. 
1501. 

[d]  Order     Affecting     Street     Kail- 
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of  the  commission.®^     The  findings  of  the  commission  in  such  cases, 
however,  are  prima  facie  evidence.^" 

I.  Judgment  or  Decree.  —  In  non-reparation  cases  the  court  is 
limited  to  an  approval  or  disapproval,  and  to  the  enforcement  or  re- 
fusal to  enforce  the  order  of  the  commission,  as  a  whole  or  in  part 
just  as  made  by  the  commission.  It  has  no  power  or  authority  to  treat 
the  case  as  one  originally  instituted  therein,  and  make  an  order  or 
decree  of  its  own,  or  to  modify  the  order  of  the  commission  for  the 
purpose  of  making  it  conform  to  the  opinion  of  the  court  in  case  the 
court  should  entertain  a  different  opinion  from  that  of  the  commis- 
sion.^i  If  ^i^e  court  concludes  that  the  order  was  regularly  made  and 
duly  served,  and  that  the  carrier  is  in  disobedience  to  the  same,  it 
may  force  the  carrier  to  comply  with  it  by  a  writ  of  injunction  or 
other  proper  process  mandatory  or  otherwise.^^  On  the  contrary,  if 
it  finds  the  order  invalid  it  may  enjoin  its  enforcement  or  annul  it,^^ 
and  the  decree  annulling  an  order  may  be  without  prejudice  to  a  re- 
opening and  reconsideration  of  the  original  proceedings  before  the 
commission.^* 

J.  Costs  and  Attorney's  Fees.  —  In  an  action  upon  an  award 
the  petitioner  may  not  be  assessed  with  costs,^^  but  if  successful  in  the 
suit  the  petitioner  may  be  allowed  reasonable  attorney's  fees  to  be 
taxed  and  collected  as  a  part  of  the  costs  of  the  suit.^*' 

K.  Appeal.  —  An  appeal  lies  from  the  final  decree  in  such  cases  to 
the  supreme  court  of  the  United  States,'''^  and  in  such  court  the  case 
has  priority  in  hearing  and  determination  over  all  other  causes  except 
criminal  ones.^^  The  appeal  does  not  operate  to  vacate  or  suspend  the 
order  appealed  from.^^ 


■ways. — An  order  of  the  commission  di- 
recting a  street  railway  engaged  in  in- 
terstate traffic  to  lower  its  rates  may 
be  enjoined,  when  the  provisions  of  the 
act  at  the  time  the  order  was  made 
did  not  apply  to  street  railways.  Oma- 
ha, etc.  St.  Ey.  Co.  v.  Interstate  Com- 
merce Commission,  230  U.  S.  324,  33 
Sup.  Ct.  890,  57  L.  ed.  1501. 

89.  "Western  New  York  &  P.  R.  Co. 
V.  Penn  Eefining  Co.,  137  Fed.  343,  350, 
70  C,  C.  A.  23;  Kentucky  &  I.  Bridge 
Co.  V.  Louisville  &  N.  R.  Co.,  37  Fed. 
567. 

90.  See  supra,  V,  H,  1. 

91.  Interstate  Commerce  Commission 
V.  Louisville  &  N.  R.  Co.,  73  Fed.  409. 

92.  Southern  Pac.  R.  Co.  f.  Inter- 
state Commerce  Commission,  219  U.  S. 
433,  31  Sup.  Ct.  288,  55  L.  ed.  283; 
Lehigh  Val.  R.  Co.  v.  Clark,  207  Fed. 
717,  125  C.  C.  A.  235. 

93.  Great  Northern  Ry.  Co.  v. 
United  States,  208  U.  S.  452,  28  Sup. 
Ct.  313,  52  L.  ed.  567;  Atchison,  T.  & 
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S.   F.   Ry.   Co.   V.   United    States,    203 
Fed.  56. 

94.  Great  Northern  Ry.  Co.  v. 
United  States,  208  U.  S.  452,  28  Sup. 
Ct.  313,  52  L.  ed.  567;  Atchison,  T.  & 
S.  F.  Ry.  Co.  r.  Interstate  Commerce 
Commission,  190  Fed.  591. 

95.  §16  of  the  act  as  amended  in 
1906  and   1910. 

96.  §16  of  the  act  as  amended  in 
1906  and  1910. 

97.  Act  Feb.  4,  1887,  c.  104,  §16, 
as  amended.  Act  March  2,  1889,  e.  382, 
§5,  Act  June  29,  1906,  c.  3591,  §5,  U.  S. 
Comp.  St.  1913,  §8584.  And  see  Jud. 
Code,  §238;  Great  Northern  Ry.  Co.  v. 
United  States,  208  U.  S.  452,  28  Sup. 
Ct.  313,  52  L.  ed.  567. 

98.  Act  Feb.  4,  1887,  c.  104,  §16, 
as  amended  Act  March  2,  1889,  c.  382, 
§5,  Act  June  29,  1906,  c.  3591,  §5; 
Proctor  &  Gamble  v.  United  States,  225 
U.  S.  282,  32  Sup.  Ct.  761,  56  L.  ed. 
1091. 

99.  Act    Feb.    4,    1887,    c.    104,    §16, 
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VI.  CRIMINAL  PROSECUTIONS.  — A.  Generally.  —  The  gen- 
eral rules  governing  criminal  prosecutions  will  be  found  in  appro- 
priate titles  elsewhere  in  this  work.^  Violations  of  the  laws  regulating 
the  hours  of  service  and  the  relation  of  master  and  servant  generally 
will  be  treated  elsewhere.^  The  same  is  true  of  violations  of  the  so- 
called  "Mann"  act." 

B.  Conspiracy.  —  A  prosecution  for  conspiracy  may  be  maintained 
for  conspiring  to  violate  any  of  the  provisions  of  the  acts  regulating 
interstate  commerce.^ 

C.  Fraudulently  Obtaining  Illegal  Rate.  —  The  criminal  prose- 
cution for  fraudulently  obtaining  an  illegal  rate  for  the  transportation 
of  interstate  commerce^  may  be  instituted  in  any  court  of  the  United 
States  of  competent  jurisdiction  within  the'  district  in  which  such  of- 
fense was  wholly  or  in  part  committed,''  The  indictment  must  contain 
specific  averments  of  the  facts  constituting  the  offense/ 

D.  Antitrust  Act.  —  The  enforcement  of  federal  antitrust  laws 
will  be  discussed  elsewhere  in  this  work.® 

VII  THE  ELKINS  ACT.  — A.  Criminal  Prosecutions.  —  The 
Elkins  act^  makes  it  a  misdemeanor  for  any  carrier  subject  to  the  act 
to  wilfully  fail  to  file  and  publish  the  tariffs  or  rates  and  charges  re- 
quired by  the  act,  or  strictly  to  observe  such  tariffs  when  published.^" 
The  giving  or  accepting  of  rebates  is  likewise  made  unlawful/^  and 


as  amended  by  the  Hepburn  Act  of  June 
29,   1906,   c.   3591,   §5, 

1.  See  sueli  titles  as  "Arraignment 
and  Plea;"  "Indictment  and  Informa- 
tion;" and  the  index  to  this  work. 

2.  See  the  title  "Master  and  Ser- 
vant. ' ' 

3.  See  the  title  "Prostitution." 

4.  United  States  v.  Grand  Trunk 
Ey.  Co.,  225  Fed.  283. 

[a]  Rebating. — An  indictment  for 
conspiracy  will  lie  against  a  carrier 
and  passenger  for  having  conspired  to 
violate  section  six  of  the  Interstate 
Commerce  Act,  prohibiting  the  giving 
of  rebates.  United  States  v.  Grand 
Trunk  Ey.  Co.,  225  Fed.  283. 

As  to  conspiracy,  see  the  titles 
"Coiaspiracy;"  "Indictment  and  In- 
formation. ' ' 

5.  Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104,  §10,  24  St.  at  L.  382 
(U.  S.  Comp.  St.  1901,  p.  3160)  as 
amended  by  Act  June  18,  1910,  c.  309, 
§10,  par.  3,  36  St.  at  L.  549  (U.  S.  Comp. 
St.  Supp.  1911,  p.  1293);  United  States 
V.  Sterling  Salt  Co.,  200  Fed.  593. 

6.  United  States  v.  Sterling  Salt 
Co.,  200  Fed.  593. 

7.  United  States  v.  Nixon,  235  U.  S. 
231,  35  Sup.  Ct.  49,  59  L.  ed.  207; 
United  States  v.  Sterling  Salt  Co.,  200 
Fed.  593. 


8.  See  the  title  "Monopolies." 

9.  Act  Feb.  19,  1903,  c.  708,  §1,  as 
amended  Act  June  29,  1906,  c.  3591, 
§2   (U.  S.  Comp.  St.,  §8597). 

10.  Grand  Eapids  &  I.  Ey.  v.  United 
States,  212  Fed.  577,  129  C.  C.  A.  113; 
Central  E.  Co.  of  New  Jersey  i.  United 
States  (C.  C.  A.),  229  Fed.  501;  United 
States  V.  Erie  E.  Co.,  222  Fed.  444; 
United  States  v.  Merchants'  &  Miners' 
Transp.  Co.,  187  Fed.  355. 

[a]  Any  departure  from  the  tariif 
rates,  irrespective  of  its  actual  dis- 
criminatory effect  is  punishable  under 
this  statute.  Vandalia  E.  Co.  v.  United 
States,  226  Fed.  713,  141  C.  C.  A.  469. 

11.  New  York  Cent.,  etc.  E.  Co.  V. 
United  States,  212  U.  S.  481,  29  Sup. 
Ct.  304,  53  L.  ed.  613;  Armour  Pack- 
ing Co.  V.  United  States,  209  U.  S. 
56,  28  Sup.  Ct.  428,  52  L.  ed.  681; 
Great  Northern  Ey.  Co.  v.  United 
States,  208  U.  S.  452,  28  Sup.  Ct.  313, 
52  L.  ed.  567;  Standard  Oil  Co.  of 
Indiana  v.  United  States,  164  Fed.  376, 
90  C.  C.  A.  364;  United  States  v. 
Vacuum  Oil  Co.,  158  Fed.  536;  United 
States  V.  Hanley,  71  Fed.  672. 

[a]  Sections  6  and  10  of  the  Inter- 
state Commerce  Act,  also  prohibit  re- 
bates and  discriminations  but  these  sec- 
tions apply  only  to  the  carrier  and  its 
agents.     j?he   Elkins   Act   makes   both 
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by  the  Hepburn  amendment  to  that  act,^^  it  is  prohibited  by  any  device 
whatever  to  transport  property  in  interstate  or  foreign  commerce  at  a 
less  rate  than  that  named  in  the  published  and  filed  tariffs.  For  a 
violation  of  these  provisions  both  the  carrier  and  the  shipper  may  be 
indicted^^  in  any  United  States  court  having  jurisdiction  of  crimes" 
within  the  district  in  which  such  violation  was  committed  or  through 
which  the  transportation  may  have  been  conducted.^^  Whenever  the 
offense  is  begun  in  one  jurisdiction  and  completed  in  another,  it  may 
be  prosecuted  in  either  jurisdiction,^*^  An  indictment  under  the 
Elkins  act  must  conform  to  the  general  requirements  as  to  certainty 
in  indictments;  that  is  to  say,  the  offense  must  be  stated  with  such 
particularity  as  fairly  to  inform  the  defendant  of  what  it  must  meet 
and  in  the  event  of  conviction  or  acquittal  to  enable  it  to  plead  the 
indictment  in  bar  of  any  subsequent  prosecution  for  the  same  offense.^' 


the  shipper  and  the  carrier  criminally 
liable. 

12.  Act  June  29,  1906,  c.  3591,  §2 
(U.  S.  Comp.  St.,  §8597). 

13.  Armour  Packing  Co.  i).  United 
States,  209  U.  S.  56,  28  Sup.  Ct.  428, 
52  L.  ed.  681;  Great  Northern  Ey. 
Co.  V.  United  States,  208  U.  S.  452,  28 
Sup.  Ct.  313,  52  L.  ed.  567;  Miller  V. 
United  States,  221  Fed.  67,  137  C.  C. 
A.  17;  Nichols  &  Cox  Lumb.  Co.  V. 
United  States,  212  Fed.  588,  129  C.  C. 
A.  124;  Grand  Eapids  &  I.  Ry.  v. 
United  States,  212  Fed.  577,  129  C.  C. 
A.  113;  United  States  V.  Sterling  Salt 
Co.,  200  Fed.  593. 

[a]  Prior  to  the  Elkins  Act  the  car- 
rier could  not  be  indicted.  United 
States  V.  Great  Northern  E.  Co.,  157 
Fed.  288. 

[b]  Information. — Prior  to  the  Hep- 
burn amendment,  a  violation  of  the 
Elkins  Act  might  be  prosecuted  by  in- 
formation. The  Hepburn  Act  re- 
enacted  the  provision  as  to  imprison- 
ment in  a  state  prison,  which  the  Elkins 
Act  had  abolished,  thus  making  the  of- 
fense infamous  and  punishable  under 
the  fifth  amendment  to  the  constitu- 
tion only  by  indictment.  United  States 
V.  Camden  Iron  Works,  150  Fed.  214. 

14.  Act  Feb.  19,  1903,  c.  708,  §1,  as 
amended.  Act  June  29,  1906,  c.  3591; 
§2;  United  States  v.  Merchants'  &  Min- 
ers' Trausp.   Co.,   187  Fed.  363. 

[a]  The  district  court  has  jurisdic- 
tion of  all  suits  and  proceedings  arising 
under  anv  law  regulating  commerce. 
U.  S.  Comp.  St.,  §991,  par.  8. 

15.  Elkins  Act  (Act  Feb.  19,  1903, 
c.  708,  32  St.  at  L.  847  [Comp.  St.  1913, 
§§8597-8599]);    Armour  Packing  Co.  v. 
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United  States,  209  U.  S.  56,  28  Sup. 
Ct.  428,  52  L.  ed.  681;  Waters-Pierce 
Oil  Co.  t:  United  States,  222  Fed.  69, 
137  C.  C.  A.  293;  Miller  v.  United 
States,  221  Fed.  67,  137  C.  C.  A.  17, 
affirming  187  Fed.  369;  Nichols  &  Cox 
Lumb.  Co.  V.  United  States,  212  Fed. 
588,  129  C.  C.  A.  124;  United  States 
V.  Merchants'  &  Miners'  Transp.  Co., 
187  Fed.  355;  United  States  v.  Miller, 
187  Fed.  375. 

[a]  The    sixth    amendment    to    the 

United  States  constitution  requiring 
crimes  against  the  United  States  to  be 
prosecuted  in  the  state  or  district 
where  the  offense  was  committed  is  not 
violated  by  this  provision  of  the  Elkins 
Act.  Armour  Packing  Co.  V.  United 
States,  209  U.  S.  56,  28  Sup.  Ct.  428, 
52  L.  ed.  681. 

[b]  Failure  to  file  a  rate  schedule 
as  required  by  the  act,  is  committed  in 
Washington  where  the  office  of  the 
commission  is,  and  can  only  be  prose- 
cuted there.  New  York  Cent.  &  H.  E. 
E.  Co.  r.  United  States,  166  Fed.  267, 
92  C.  C.  A.  331. 

16.  Continuous  offenses  are  contem- 
plated by  this  provision.  New  York 
Cent.  &  H.  E.  E.  Co.  v.  United  States, 
166  Fed.  267,  92  C.  C.  A.  331. 

17.  Grand  Eapids  &  I.  Ev.  Co,  v. 
United  States,  212  Fed.  577,  129  C.  C. 
A.  113;  United  States  f.  Erie  E.  Co., 
222  Fed.  444;  United  States  V.  Ster- 
ling Salt  Co.,  200  Fed.  593. 

As  to  certainty  in  indictments  gen- 
erally, see  the  title  "Indictment  and 
Information. ' ' 

[a]  Formal  defects  in  the  indict- 
ment which  do  not  prejudice  the  de- 
fendant   will   not    invalidate    it.      New 
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It  is  sufficient  to  charge  the  offense  in  the  language  of  the  statute.^^ 
An  indictment  for  rebating  should  show  the  kind  of  property  shipped ; 
the  time  and  place  of  shipment;  the  consignee;  the  existing  legal  tariff 
or  rate  for  such  shipment,  the  payment  thereof  by  the  shipper  to  the 
carrier;  the  subsequent  payment  of  the  rebate  or  concession  by  the 
carrier  to  the  shipper;  the  time  when  it  was  paid  and  the  amount 
thereof.^^ 

B.  Civil  Proceedings.  —  1.  Suits  in  Equity.  —  A  suit  in  equity 
will  lie  to  prevent  any  violation  of  the  Elkins  act,  in  regard  to  tariffs, 
rebates,  discriminations,  or  concessions.^*^     Such  suits  are  prosecuted 


York  Cent.,  etc.  Ey.  Co.  v.  United 
States,  212  U.  S.  481,  29  Sup.  Ct.  304, 
53   L.   ed.   613, 

[b]  Negativing  Defenses.  —  Circum- 
stances which  might  render  the  giving 
of  a  rebate  legal  need  not  be  neg- 
atived. United  States  v.  Chicago,  St. 
P.  M.  &  O.  Ey.  Co.,  151  Fed.  84.  See 
generally  12  Standard  Proc.  350,  458. 

18.  United  States  v.  Sterling  Salt 
Co.,  200  Fed.  593.  See  generally  12 
Standard  Proc.  437. 

19.  Armour  Packing  Co.  V.  United 
States,  209  U.  S.  56,  28  Sup.  Ct.  428, 
52  L.  ed.  681;  Nichols  &  Cox  Lumb. 
Co.  V.  United  States,  212  Fed.  588,  129 
C.  C.  A.  124;  Grand  Eapids  &  I.  Ey. 
V.  United  States,  212  Fed.  577,  129  C. 
C.  A.  113;  Chicago,  St.  P.,  M.  &  O. 
Ey.  Co.  V.  United  States,  162  Fed.  835, 
90  C.  C.  A.  211;  Thomas  v.  United 
States,  156  Fed.  897,  84  C.  C.  A.  477; 
United  States  v.  Erie  E.  Co.,  222  Fed. 
444;  United  States  v.  Delaware,  L.  & 
W.  E.  Co.,  152  Fed.  269. 

[a]  The  precise  sums  repaid  by  the 
carrier  not  being  of  the  essence  of  the 
offense  need  not  be  alleged,  and  if 
alleged  need  not  be  jiroved.  Grand 
Eapids  &  I.  Ey.  Co.  f.  United  States, 
212  Fed.  577,  129  C.  C.  A.  113. 

[b]  The  particular  device  by  which 
the  concession  or  rebate  had  been 
granted  need  not  be  alleged  in  indict- 
ments under  the  Elkins  Act  as  original- 
ly enacted  (Armour  Packing  Co.  V. 
United  States,  209  U.  S.  56,  28  Sup. 
Ct.  428,  52  L.  ed.  681),  Chicago,  St.  P., 
M.  &  O.  Ey.  Co.  V.  United  States,  162 
Fed.  835,  90  C.  C.  A.  211,  nor  as 
amended.  Grand  Eapids  &  I.  Ey.  Co. 
V.  United  States,  212  Fed.  577,  129  C. 
C.  A.  113. 

[e]  Criminal  Intent. — The  point  was 
raised  in  Great  Northern  Ey.  Co.  v. 
United  States,  208  U.  S.  452,  28  Sup. 
Ct.  313,  52  L.  ed.  567,  afftrming  155  Fed. 
945,  84  C.  C.  A.  93,  that  an  indictment 


under  the  Elkins  Act  prior  to  the  Hep- 
burn law  must  allege  the  concessions 
to  have  been  either  knowingly  or  will- 
fully granted.  The  question  was  not 
decided. 

[dj  Naming  Agent. — An  indictment 
against  the  carrier  need  not  name  or 
describe  the  agent  or  agents  through 
whom  the  illegal  act  was  done.  United 
States  V.  Eric  E.  Co.,  222  Fed.  444. 

[ej  Duplicity.  —  An  indictment  is 
not  duplicitous  which  alleges  that  de- 
fendant offered  and  gave  a  rebate 
(United  States  v.  Great  Northern  E. 
Co.,  157  Fed.  288),  or  that  he  accepted 
and  received  a  rebate.  Thomas  v. 
United  States,  156  Fed.  897,  84  C.  C. 
A  477.  As  to  duplicity  generally,  see 
12  Standard  Proc.  499. 

[f]  The  route  over  which  the  ship- 
ment was  made  need  not  be  averred 
in  an  indictment  charging  the  trans- 
portation of  property  at  less  than  the 
established  rates,  where  it  is  set  out 
that  there  was  an  established  rate  be- 
tween the  two  terminal  points  of  the 
shipment.  United  States  v.  Vacuum 
Oil  Co.,  158  Fed.  536. 

[g]  Payment  to  the  shipper  of  the 
stipulated  rebate  must  be  averred.  New 
York  Cent.,  etc.  Ev.  Co.  V.  United 
States,  212  U.  S.  481,  29  Sup.  Ct.  304, 
53  L.  ed.  613. 

[h]  A  prior  agreement  for  the  re- 
bate need  not  be  alleged.  United 
States  V.  Chicago,  St.  P.,  M.  &  O.  Ey. 
Co.,  151  Fed.   84. 

[i]  The  tariffs  need  not  be  set  out 
in  full.  United  States  v.  Vacuum  Oil 
Co.,  153  Fed.  598. 

[j]  Posting  Schedules. — An  indict- 
ment charging  shippers  with  accepting 
rebates  should  aver  that  the  schedules 
of  rates  were  filed  and  posted  as  re- 
quired bv  statute.  United  States  v. 
Miller,   187   Fed.   375. 

20.  Act  Feb.  19,  1903,  c.  708,  §3; 
United   States   v.   Union    Stock    Yard, 

Vol.  XIV 


INTERSTATE  COMMERCE 


on  the  equity  side  of  the  district  courts  of  the  United  States^^  having 
jurisdiction,  and  when  the  act  complained  of  is  alleged  to  have  been 
committed  or  as  being  committed  in  part  in  more  than  one  judicial 
district  or  state  it  may  be  tried  in  either  such  judicial  district  or 
state.-"  These  equitable  suits  are  instituted  by  the  district  attorney 
at  the  direction  of  the  attorney-general,  either  of  his  own  motion 
or  upon  request  of  the  Interstate  Commerce  Commission.^s  The  pro- 
ceedings are  summary  and  not  like  those  in  ordinary  suits  in  equity. 
Such  notice  may  be  given  as  the  court  may  direct,^*  and  such  other 
persons  and  corporations  as  the  court  may  think  necessary  may  be 
made  parties.^^  The  formal  pleadings  ordinarily  required  in  equity 
are  not  necessary.^*^  The  court  has  power  to  compel  the  attendance  of 
witnesses  both  upon  the  part  of  the  carrier  and  the  shipper  and  to 
require  such  witnesses  to  answer  or  all  subjects  relating  directly  or 
indirectly  to  the  matter  in  controversy.^^  Both  the  carrier  and  the 
shipper  may  be  compelled  to  produce  any  books  and  papers  that  re- 
late directly  or  indirectly  to  the  transaction.^^  The  observance  of  the 
published  tariffs  or  the  cessation  of  discriminations  may  be  compelled 
by  proper  orders,  writs  and  process-''  enforceable  as  well  against  the 


etc.  Co.,  226  U.  S.  286,  33  Sup.  Ct.  83, 
57  L.  ed.  226;  Chicago,  Indiana  &  L. 
Ey  Co.  V.  United  States,  219  U.  S.  486, 
33  Sup.  Ct.  272,  55  L.  ed.  305;  United 
States  V.  Lehigh  Val.  E.  Co.,  222  Fed. 
685. 

[a]  The  payment  of  commissions  to 
the  shipper,  calculated  on  the  basis  of 
freight  received  from  the  shipper,  may 
be  enjoined.  United  States  v.  Lehigh 
Val.  E.  Co.,  222  Fed.  685. 

[b]  Remedy  Not  Exclusive. — The 
remedy  thus  authorized  does  not  pre- 
clude the  bringing  of  a  damage  suit 
or  any  other  action  provided  by  the 
Interstate  Commerce  Act.  Act  Feb.  19, 
1903,  c.   70S,   §3. 

[c]  Enjoining  Fulfillment  of  Con- 
tract.— Where  the  provisions  as  to  re- 
bates, concessions  and  unlawful  dis- 
criminations as  enacted  by  sections  2 
and  3  of  the  Act  to  Eegulate  Com- 
merce and  section  1  of  the  Elkins  Act 
would  be  violated  by  the  contract,  its 
fulfillment,  will  be  enjoined  by  the 
court  at  the  instance  of  the  commis- 
sion. United  States  v.  Union  Stock 
Yard,  etc.  Co.,  226  U.  S.  286,  33  Sup. 
Ct.  83,  57  L.  ed.  226. 

.    21.     Act    Feb.    19,   1903,    c.    708,    §3, 
U.  S.  Comp.  St.,  §8599. 

22.  Act  Feb.  19,  1903,  c.  708,  §3. 

23.  Act  Feb.   19,   1903,  c.   708,   §3. 
[a]     Injunction. —  (1)      Before      the 

amendment   of   191)3   there   was   consid- 
erable   doubt    as   to    whether   a   bill   in 


equity  would  lie  to  enforce  any  pro- 
vision of  the  act,  unless  relief  had  been 
awarded  by  the  commission.  Central 
Stock  Yards  Co.  f.  Louisville  &  N.  E. 
Co.,  192  U.  S.  568,  24  Sup.  Ct.  339,  48 
Ij.  ed.  565;  Missouri  Pac.  Ey.  Co.  v. 
United  States,  189  U.  S.  274,  23  Sup. 
Ct.  507,  47  L.  ed.  811;  United  States 
V.  Atchison,  T.  &  S.  F.  Ey.  Co.,  142 
Fed.  176;  United  States  v.  Michigan 
Cent.  E.  Co.,  122  Fed.  544;  Interstate 
Stock-Yards  Co.  v.  Indianapolis  N.  Ey. 
Co.,  99  Fed.  472;  Toledo,  A.  A.  &  N.  M. 
Ey.  Co.  V.  Pennsylvania  Co.,  54  Fed. 
730.  (2)  The  attorney-general  may 
now  institute  proceedings  in  the  dis- 
trict court  to  restrain  any  infringe- 
ment of  the  act.  United  States  v. 
Union  Stock  Yard,  etc.  Co.,  226  U.  S. 
286,  33  Sup.  Ct.  83,  57  L.  ed.  226; 
United  States  v.  Erie  E.  Co.,  213  Fed. 
391. 

[b]  The  issuing  of  passes  in  viola- 
tion of  the  act  mav  be  enjoined.  United 
States  V.  Erie  E.  Co.,  213  Fed.  391. 

[c]  The  filing  of  statements  and  re- 
ports in  accordance  with  section  20  of 
the  act  may  be  ordered.  United  States 
r.  Union  Stock  Yard,  etc.  Co.,  226  U.  S. 
286,  33  Sup.  Ct.  83,  57  L.  ed.  226. 

24.  Act  Feb.  19,  1903,  e.  708,   §3. 

25.  Act  Feb.   19,   1903,   c.   708,   §3. 

26.  Act  Feb.   19,  1903,  c.   708,   §3. 

27.  Act  Feb.   19,   1903,   c.  708,   §3. 

28.  Act  Feb.   19,   1903,  c.   708,   §3. 

29.  Act  Feb.  19,  1903,  c.  708,  §3. 
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parties  interested  in  the  traffic  as  against  the  carrier.    An  appeal  lies 
from  the  orders  of  the  eourt.^" 

2.  Action  for  Penalty.  —  The  act  also  imposes  an  additional  pen- 
alty upon  any  shipper  who  receives  rebates  from  carriers,  and  author- 
izes a  civil  action  for  its  collection.^^ 

VIII.  TRANSPORTATION  OF  ANIMALS.  —  A.  Violation  of 
'^Twenty-Eight  Hour  Laav.-'^  —  The  penalty,  imposed  for  a  violation 
of  what  is  commonly  known  as  the  "Twenty-eight  Hour  Law,"  is  re- 
coverable in  a  civil  action^-  prosecuted  in  the  United  States  district 
court^^  of  the  district  where  the  violation  may  have  been  committed 
or  the  person  or  corporation  resides  ,or  carries  on  business,^*  and 
brought  in  the  name  of  the  United  States.^^  Where  connecting  car- 
riers are  guilty  of  separate  violations  of  the  act  in  connection  with 
the  same  shipment,  there  may  be  separate  prosecutions  against  each.^" 

Pleading.  —  In  such  action  it  is  essential  that  there  be  an  averment 
of  the  length  of  time  the  live  stock  was  confined  without  food,  water 


30.  Act  Feb.   19,   1903,  c.   708,   §3. 

31.  Act.  Feb.  19,  1903,  c.  708,  §3.  As 
amended.  Act  June  29,  1906,  c.  3591, 
§2    (U.   S.   Comp.   St.,   §8597. 

As  to  penalties  generally,  see  tlie 
title  "Penalties,  Forfeitures  and 
Fines. ' ' 

32.  Comp.  St.,  1913,  §8651  (Act  June 
29,  1906,  c.  3594,  34  St.  at  L.  607); 
Baltimore  &  O.,  etc.  R.  Co.  v.  United 
States,  220  U,  S.  94,  106,  31  Sup.  Ct. 
368,  55  L.  ed.  384;  Grand  Trunk  Ey. 
Co.  V.  United  States  (C.  C.  A.),  229 
Fed.  116;  New  York  Cent.  &  H.  E.  E. 
Co.  V.  United  States,  165  Fed.  833,  91 
C.  C.  A.  519;  United  States  v.  Union 
Pac.  E.  Co.,  213  Fed.  332,  130  C.  C.  A. 
34;  Oregon- Wasliinglon  E.  &  Nav.  Co. 
V.  United  States,  205  Fed.  337,  123 
C.  C.  A.  471;  United  States  r.  Lehigh 
Val.  E.  Co.,  204  Fed.  705,  123  C.  C. 
A.  9;  New  York  Cent.  &  H.  E.  E.  Co. 
i\  United  States,  203  Fed.  953,  122  C. 
C.  A.  255;  United  States  v.  Boston  & 
M.  E.  E.,  228  Fed.  915;  United  States 
V.  Philadelphia  &  E.  Ev.  Co.,  223  Fed. 
202,  206,  207;  United  "States  v.  Dela- 
ware, L.  &  W.  E.  Co.,  220  Fed.  944; 
United  States  r.  Oregon  Short  Line  E. 
Co.,  218  Fed.  868;  United  States  v.  Chi- 
cago Junction  Ey.  Co.,  211  Fed.  724; 
United  States  v.  Chicago,  E.  L  &  P. 
Ey.,  211  Fed.  770;  United  States  v. 
Delaware,  L.  &  W.  E.  Co.,  206  Fed. 
513. 

[a]  The  point  of  origin  of  the  ship- 
ment is  not  material.  Shipments  from 
a  point  in  a  foreign  state  come  within 
the    provisions    of    the    act  .    The    in- 


iiiction  of  the  cruelty  upon  animals 
prohibited  by  the  statute,  within  the 
United  States,  is  a  violation  of  the 
purpose  of  the  twenty-e'ight-hour  law 
whenever  it  occurs  within  the  jurisdic- 
tion of  the  United  States  government. 
Grand  Trunk  Ev.  Co.  v.  United  States 
(C.  G.  A.),  229  Fed.  116. 

[b]  The  ' '  Twenty  Eight  Hour  Law' ' 
prohibits  interstate  carriers  from  keep- 
ing live  stock  confined  in  vehicles  of 
transportation  for  a  longer  period  than 
twenty-eight  consecutive  hours  save 
under  certain  contingencies,  without 
unloading  it  for  rest,  water  and  feed- 
ing. Act  June  29,  1906,  c.  3594,  §1, 
34  St.  at  L.  607  (Comp.  St.  1913, 
§8651). 

33.  Grand  Trunk  Ev.  Co.  •u.  United 
States  (C.  C.  A.),  229  Fed.  116;  United 
States  V.  Boston  &  M.  E.  E.,  228  Fed. 
915. 

34.  Act  June  29,  1906,  c.  3594,  §4, 
34  St.  at  L.  607  (Comp.  St.,  1913, 
§8654) ;  Baltimore  &  O.  E.  Co.  v.  United 
States,  220  U.  S.  94,  106,  31  Sup.  Ct. 
368,  55  L.  ed.  384;  Oregon-Washington 
E.  &  Nav.  Co.  V.  United  States,  205  Fed. 
337,  123  C.  G.  A.  471;  United  States  r. 
Philadelphia  &  E.  Ey.  Co.,  223  Fed. 
207;  United  States  V.  Delaware,  L.  & 
W.   E.   Co.,   206   Fed.   513. 

35.  United  States  v.  Boston  &  M. 
E  E.,  228  Fed.  915;  United  States  v. 
Philadelphia  &  E.  Ey.  Co.,  223  Fed. 
202. 

36.  New  York  Cent.  &  Hudson  E.  E. 
Co.  V.  United  States,  203  Fed.  953,  122 

IC.  C.  A.  255;   United  States   v.  Lehigh 
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and  rest."  The  non-existence  of  accidental  or  unavoidable  causes  ex- 
cusing compliance  with  the  provisions  of  the  act  need  not  be  alleged 
or  proved. ^^ 

B.  Violation  of  Quarantine.  —  The  unlawful  transportation  of 
cattle  from  a  quarantine  state  to  any  other  state  subjects  the  offender 
to  a  criminal  prosecution.^'' 

IX.  ACTIONS  AGAINST  CAERIER  UNDER  CARMAOK 
AMENDMENT  AND  CUMMINS  ACT.'^"  — The  Carmack  amendment 
to  the  Interstate  Commerce  Act  authorizes  a  suit  against  the  initial 
carrier  for  any  loss,  damage,  or  injury  to  property  through  interstate 
shipments,  whether  occurring  on  the  road  of  the  initial  or  connecting 
carrier  ;*i  'and  the  Cummins  Act  does  not  substantially  change  it  in 
this  respect.*^ 

The  action  may  be  maintained  by  the  shipper,  or  one  who  has  suc- 
ceeded to  his  rifflits.^^  The  initial  carrier  may  in  turn  recover  from  the 
connectincr  carrier  actually  causing  the  loss.**  Such  acts  do  not  abolish 
any  remedy  or  right  of  action  previously  existing.*^ 

The  complaint  in  a  suit  against  the  initial  carrier  need  not  allege 
the  nam.es  of  the  connecting  carriers,*^  or  that  a  receipt  or  bill  of 
lading  was  issued,  or  that  the  plaintiff  is  the  lawful  holder  thereof.*^ 

Judgment.  —The  initial  carrier  should  not  be  joined  with  the  con- 
necting carrier  in  a  judgment  for  the  latter 's  negligence.*^ 

43.  Bowden  v.  Philadelphia,  B.  & 
W.  R.  Co.  (Del.),  91  Atl.  209. 

44.  See  provisions  of  Act. 

[a]  The  judgment  against  the  ini- 
tial carrier  is  only  prima  facie  evi- 
dence against  the  connecting  carrier, 
however.  Central  of  Georgia  Ry.  Co. 
V.  Sims,  169  Ala.  295,  53  So.  826. 

45.  See   provisions   of   Act. 
See     generally     the     title     "Freight 

Carriers. ' ' 

46.  Pecos,  etc.  E.  Co.  i:  Meyer 
(Tex.  Civ.  App.),  155  S.  W.  309,  initial 
carrier  presumed  to  know  names  of  its 
agents. 

47.  Bowden  V.  Philadelphia,  B.  & 
W.  R.  Co.  (Del.),  91  Atl.  209;  Aultman 
r.  Atlantic  Coast  Line  R.  Co.  (Fla.), 
71  So.  283.  See  also,  Pecos  &  N.  T.  Ry. 
Co.  r.  Meyer  (Tex.  Civ.  App.),  155  S. 
W.  309  (manual  possession  of  bill  of 
lading  not  prerequisite  to  right  to  Fue"). 

48.  Walker  r.  St.  Louis  &  S.  F.  R. 
Co.,  162  Mo.  App.  374,  142  S.  W.  J29, 
since  a  joint  judgment  would  bar  rieht 
of  initial  carrier  to  sue  connecting 
carrier. 

fa]  A  joint  judgment  against  the 
initial  and  connecting  carrier  is  not 
authorized,  in  the  absence  of  joint  or 
concurrent  negligence  on  their  part. 
Walker  r.  St.  Louis  &  S.  F.  R.  Co., 
162  Mo.  App.  374,  142  S.  W.  729. 


Val.  R.  R.  Co.,  184  Fed.  971,  affirmed, 
187  Fed.  1006,  109  C.  C.  A.  211;  United 
States  V.  New  York  Cent.  &  H.  R.  R. 
Co.,  221  Fed.  1000. 

37.  United  States  v.  Oregon  Short 
Line  E.  Co.,  218  Fed.  868. 

38.  Grand  Trunk  Ry.  Co.  v.  United 
States  (C.  C.  A.),  229  Fed.  116;  New 
York  Cent.  &  H.  R.  R.  Co.  v.  United 
States,  165  Fed.  833,  91  C.  C.  A.  519. 

39.  Act  of  March   3,   1905,   c.   1496, 

33  St.  at  L.  1264,  as  amended  March 
4,  1913;  c.  145,  37  St.  at  L.  828,  831; 
United  States  v.  Nixon,  235  U.  S.  231, 
35   Sup.   Ct.  49,  59  L.  ed.  207. 

40.  As  to  jurisdiction  of  sucli  ac- 
tions, see  supra,  III,  E,  2. 

41.  Act  June  29,  1906,  ch.  3591,  §20, 

34  St.  at  L.  594,  Fed.  St.  Ann.,  Supp. 
1909,  p.   273. 

[a]  Joinder. — The  connecting  car- 
rier on  whose  road  the  loss  occurred 
may  be  joined  with  the  initial  carrier. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Demere 
(Tex.  Civ.  App.),  145  S.  W.  623.  See 
also  Baltimore,  Chesapeake  &  A.  Rv. 
Co.  V.  Sperber  &  Co.,  117  Md.  595,  84 
Atl.   72. 

42.  Act  March  4,  1915,  ch.  176;  38 
St.  at  L.  1196,  Fed.  St.  Ann.,  Supp. 
1916,  p.  124. 
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I.  DEFINITION.  —  Intervention  is  tlie  act  or  proceeding  by  which 
one,  on  his  motion,  becomes  a  party  to  a  suit  pending  between 
others/  A  substitution  of  one  party  for  another  is  not  intervention, 
although  it  may  be  so  denominated.- 

II.  NATURE  AND  PURPOSE.  —  Although  an  intervention  is  not 
strictly  speaking  an  independent  suit,''  it  is  such  in  many  respects.* 
It  is  an  action  within  an  action,^  and  being  ancillary  in  nature,*'  par- 
takes of  the  character  of  the  subject-matter  of  the  main  action,  re- 
gardless of  the  character  of  its  own  subject-matter.^  Generally  speak- 
ing, however,  it  is  equitable  in  its  nature.^ 

It  differs  from  interpleader  with  which  it  has  been  sometimes  con- 
fused in  that  in  intervention  the  third  person  comes  into  the  case 
voluntarily,  whereas  in  interpleader  he  is  brought  in  at  the  instance 
of  the  defendant.'' 


1.  U.  S.— Eocca  V.  Thompson,  223 
IT.  S.  317,  32  Sup.  Ct.  207,  56  L.  ed. 
453.  La. — State  ex  rel.  Salomon  v.  Gra- 
ham, 23  La.  Ann.  402.  Minn.— Faricy 
V.  St.  Paul  Inv.  &  S.  Soc,  110  Minn. 
311,  125  N.  W.  676.  Miss.— Hyman  f. 
Cameron,  46  Miss.  725.  P.  E.— Feran- 
dez   V.   Avellanet,   16   P.   E.   61. 

[a]  "Intervene.— To  file  a  claim  or 
a  defense  in  a  suit  instituted  by  or 
against    others."      Anderson's   L.   Diet. 

[b]  "Intervener;  Intervener. — One 
■who  applies  to  be  heard  as  an  orig- 
inal party  in  another's  suit,  he  being 
interested  in  the  result  of  the  suit." 
Anderson's  L.  Diet. 

[c]  Intervention  by  Consul.— Under 
a  treaty  with  a  foreign  power  which 
gives  a.  consul  the  right  to  intervene 
in  the  possession,  administration  and 
judicial  liquidation  of  the  estate  of  a 
deceased  citizen  of  that  country,  the 
use  of  the  word  "intervene"  implies 
an  intention  to  give  a  right  to  the 
consul  to  appear  as  a  party  in  a  pend- 
ing administration  or  action  by  another 
person  and  not  a  right  to  institute  and 
carry  on  the  proceeding  himself.  In  re 
Ohio's  Estate,  157  Cal.  552,  108  Pac. 
516,  137  Am.  St.  Eep.  145,  37  L.  E. 
A.  (N.  S.)  549.  To  the  same  effect. 
Eocca  V.  Thompson,  223  U.  S.  317,  32 
Sup.  Ct.  207,  56  L.  ed.  453.  Compare 
In  re  Scutella's  Estate,  145  App.  Div. 
156,  129  N.  Y.  Supp.  20. 

2.  Temple   r.    Alexander,   53    Cal.    3. 

3.  Cobre  Grande  'Copper  Co.  V. 
Greene,   8  Ariz.   98,  68   Pac.  524. 

4.  McMillen  v.  Gibson,  10  La.  517, 
it  is  a  separate  demand;  Wolff  v.  Vette, 
17    Mo,   App.    36. 

[a]  "It  performs  the  same  office  in 
effect    as    the    ordinary    action    of    re- 
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plevin."     Kinnear  V.  Flanders,  17  Colo. 
11,  28   Pac.  327. 

5.  Braithwaite  v.  Akin,  3  N.  D. 
365,  56   N.  W.   133. 

[a]  Intervention  Is  a  Special  Pro- 
ceeding.—National  Distilling  Co.  v. 
Seidel,   103,  Wis.   489,   79   N.   W.   744. 

6.  Eouse  V.  Letcher,  156  U.  S.  47, 
15  Sup.  Ct.  266,  39  L.  ed.  341;  Smith 
V.  St.  Paul,  65  Minn.  295,  68  N.  W. 
32. 

7.  Shook  V.  Dozier,  168  Fed.  867,  94 
C.  C.  A.  279;  Mercantile  Trust  Co.  v. 
Pittsburgh  &  W.  E.  Co.,  115  Fed.  475, 
53  C.  C.  A.  207.    See  infra,  XIV,  C,  1. 

[a]  In  Nashville  E.  &  L.  Co.  v. 
Bunn,  168  Fed.  862,  94  C.  C.  A.  274, 
in  which  a  receiver  had  been  appointed 
for  a  street  car  company  in  a  mort- 
gage foreclosure  proceeding,  and  an  in- 
tervention was  had  claiming  damages 
for  personal  injuries,  it  was  held  that 
the  cause  was  one  in  equity,  notwith- 
standing the  subject-matter  of  the  in- 
tervention was  a  tort,  and  therefore 
an  appeal,  not  a  writ  of  error,  was  the 
proper  remedv. 

[b]  A  plea  of  "not  guilty"  inter- 
posed to  a  petition  for  intervention 
claiming  damages  as  for  tort  filed  in 
a  suit  in  equity  is  a  nullity,  as  it  is 
inadmissible  in  a  proceeding  in  equity. 
Mercantile  Trust  Co.  v.  Pittsburgh  & 
W.  E.  Co.,  115  Fed;  475,  53  C.  C.  A. 
207. 

8.  Armour  Car  Lines  v.  Summerour, 

5  Ga.  App.  619,  63  S.  E.  667. 

[aj  It  is  somewhat  analogous  to  a 
cross-bill.     Flournoy  v.   Bullock,   Baker 

6  'Co.,   11   K   M.   87,   104,   66   Pac.   547, 
55  L.  E.  A.  745. 

9.  Bennett  v.  Wolverton,  24  Kan. 
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The  purpose  of  this  proceeding  is  to  allow  persons  interested  in  the 
result  of  the  action  to  come  in  and  be  made  parties/"  that  the  whole 
controversy  may  be  settled  in  one  action,  thereby  preventing  a  multi- 
plicity of  actions. ^^  It  is  an  ancillary  remedy  to  enable  the  court  to 
more  conveniently  and  perfectly  award  full  and  final  relief  in  the 
proceeding  to  which  the  remedy  is  auxiliary.^-  But  it  has  been  held 
that  this  proceeding  should  not  be  extended  so  as  to  take  the  place 
of  suits  in  equity."  It  merely  results  in  the  addition  of  a  new  party, 
or  new  parties  to  an  original  action,^*  and  is  not  intended  to  change 
the  nature  and  character  of  the  action  itself.^^ 

III.  ORIGIN  AND  BASIS.  —  Generally  the  right  to  intervene  is 
purely  statutory.^"  The  right  was  unknown  to  the  courts  of  equity 
and    common-law,^'^    although    it  ,was    known    to    the    ecclesiastical 


[a]  Intervening  has  been  held 
equivalent  to  interpleading  where  law 
and  equity  are  administered  in  sep- 
arate courts.  Simpson  &  Co.  v.  Grin- 
nan  &  Duval,  2  Tex.  Unrep.  136. 

10.  Seaboard  Air  Line  E.  v.  Knick- 
erbocker Trust  Co.,  125  Ga.  463,  54  S. 
E.   138. 

11.  Cal.— Eeay  v.  Butler,  2  Cal. 
Unrep.  501,  7  Pac.  669.  Colo.— Cache 
La  Poudre  Irr.  Ditch  Co.  v.  Hawley, 
43  Colo.  32,  95  Pac.  317.  Dak.— Gale 
r.  Shillock,  4  Dak.  182,  30  N.  W.  138. 
N.  Y. — Haas  v.  Craighead,  19  Hun  396. 

[a]  Intervention  is  permitted  on 
the  theory  that  the  rights  of  all  the 
parties  claiming  an  interest  in  the 
property  should  be  settled  in  one  ac- 
tion. McCullough  V.  Connelly,  137  Iowa 
682,  114  N.  W.  301,  15  L.  E.  A.  (N. 
S.)    823. 

[b]  In  Texas  the  practice  on  in- 
tervention "rests  upon  the  principle 
that  a  party  should  be  permitted  to 
do  that  voluntarily  which,  if  known, 
the  court  of  equity  would  require  to 
be  done."  Pool  v.  Sanford,  52  Tex. 
621,  633;  Whitman  v.  Willis,  51  Tex. 
421,  425. 

12.  Smith  V.  St.  Paul,  65  Minn.  295, 
6S   N.   W.   32. 

13.  Thompson  r.  Huron  Lumber  Co., 
4  Wash.   600,   30   Pac.   741,   31   Pac.   25,. 

14.  iSands  v.  E.  S.  Greeley  &  Co., 
80  Fed.  195;  Eeay  v.  Butler,  2  Cal. 
Unrep.   501,   7  Pac.   669. 

15.  Eeay  v.  Butler,  2  Cal.  Unrep. 
501,   7   Pac.   669. 

16.  Cal.-Chase  v.  Evoy,  58  Cal.  348. 
Colo. — Fischer  v.  Hanna,  8  Colo.  App. 
471,  47  Pac.  303^  la.— Henry  r.  Cass 
County  Mill,  etc.  Co.,  42  Iowa  33. 
Miss.— Lowenstein  i'.  Hooker,  71  Miss. 
102,  14  So.  531.     Tenn. — Speak  v.  Ean- 


som,  2  Tenn.  Ch.  210;  Stretch  V. 
Stretch,  2  Tenn.  Oh.  140. 

[a]  Statute  Construed. — A  statute 
providing  that  any  person  may  be 
made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse 
to  the  plaintiff  means  that  a  plaintiff 
may  make  any  party  thus  situated  a 
defendant  to  the  action,  and  not  that 
any  party  may  insist  on  being  made 
a  defendant  to  any  legal  controversy 
which  is  likely  to  affect  his  interest 
in  some  collateral  manner.  Kortjohu 
V.   Seimers,   29   Mo.  App.   271. 

17.  Colo. — Fischer  v.  Hanna,  8  Colo. 
App.  471,  47  Pac.  303.  Idaho.— Pot- 
latch  Lumber  Co.  v.  Eunkel,  16  Idaho 
192,  101  Pac.  396,  18  Ann.  Cas.  591, 
23  L.  E.  A.  (N.  S.)  536.  Minn.— Faricy 
V.  St.  Paul  Inv.  &  S.  Soc,  110  Minn. 
311,  125  N.  W.  676.  Miss.— Hyman  v. 
Cameron,  46  Miss.  725.  Pa.— Dent  v. 
Eoss,  35  Pa.  337.  R.  I.— Petition  of 
Cross,  17  E.  I.  568,  23  Atl.  761.  Tenn. 
Speak  V.  Eansom,  2  Tenn.  Ch.  210; 
Stretch  v.  Stretch,  2  Tenn.  Ch.  140. 
Tex.— Whitman   v.  Willis,  51   Tex.  421. 

[a]  "There  is  no  such  thing  known 
to  equity  practice  as  the  admission  of 
a  stranger  as  a  party  to  a  pending 
suit,  either  as  complainant  or  defend- 
ant, unless  the  complainant  shall  con- 
sent thereto,  or  there  be  a  statute 
within  the  provisions  of  which  he  may 
bring  his  application.  1  Dan.  Ch.  Pr. 
287,  note  2."  Shepard  v.  New  Jersey 
Consol.  W.  &  L.  Co.,  73  N.  J.  Eq.  578, 
74  Atl.  140;  Stretch  v.  Stretch,  2  Tenn. 
Ch.   140. 

[b]  "Interveners  pro  interesse  suo 
are  not  known  in  ordinary  common- 
law  suits."  Delaney  v.  Sheehan,  138 
Ga.  510,  75  S.  E.  632. 
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courts.^''  The  proceeding  was  recognized  in  the  civil  law  and  was 
adopted  therefrom  by  the  Louisiana  code/^  which  in  turn  was  by 
statute  adopted  as  the  practice  in  niany  jurisdictions,-"  but  there  are 
some  states  which  recognize  the  right  although  they  have  no  general 
statute  providing  therefor." 

IV.  CONSTRUCTION  OF  AND  COMPLIANCE  WITH  STATUTE 
GENERALLY.  —  The  statutes  providing  for  intervention  are  to  be 
liberally   construed."     But  the  statutes  must    be    substantially    foi- 


ls. 2  Chitty  Gen.  Pr.  493;  Hyman 
v.  Cameron,  46  Miss.  725;  Whitman  v. 
Willis,    51    Tex,    421. 

19.  Ala. — Ex  parte  Gray,  157  Ala. 
?58,  47  So.  286,  131  Am.  St.  Kep.  62. 
Cal. — In  re  Ghio's  Estate,  157  Cal.  552, 
108  Pac.  516  137  Am.  St.  Kep.  145, 
37  L.  E.  A.  (K  S.)  549.  Colo.— Fischer 
V.  Hanna,  8  Colo.  App.  471,  47  Pac. 
303.  Dak.— Gale  v.  Shilloek,  4  Dak. 
182,  30  N.  W.  138.  Idaho.— Potlach 
Lumber  Co.  V.  Eunkel,  16  Idaho  192, 
101  Pac.  396,  18  Ann.  Cas.  591,  23 
L.  E.  A.  (N.  S.)  536.  Kan.— Bennett 
V.  Wolverton,  24  Kan.  284.  Minn.— Ben- 
nett V.  Whitcomb,  25  Minn.  148;  Lewis 
V.  Harwood,  28  Minn.  428,  10  N.  W. 
586.  Miss.— Hyman  v.  Cameron,  46 
Miss.  725.  Tex. — Whitman  v.  Willis, 
51  Tex.  421.  Wash. — Coffinan  v.  Spo- 
kane Chronicle  Pub.  Co.,  65  Wash.  1, 
117   Pac.   596,  Ann.   Cas.   1913B,   636. 

[a]  "The  provisions  of  the  prac- 
tice act  relating  to  interventions  were 
not  a  portion  of  the  system  of  pro- 
ceedings in  civil  cases  originally  en- 
acted, but  were  adopted  in  1854  from 
the  laws  of  Louisiana."  Speyer  v. 
Ihmels,  21  €al.  280,  287,  81  Am.  Dec. 
157. 

20.  U.  S.— Smith  V.  Gale,  144  U.  S. 
509,  12  Sup.  Ct.  674,  36  L.  ed.  521. 
Cal.— Dennis  v.  Kolm,  131  Cal.  91,  63 
Pac.  141;  Chase  v.  Evoy,  58  Cal.  348. 
Colo.— Fischer  v.  Hanna,  8  Colo.  App. 
471,  47  Pac.  303;  Martin  v.  McCarthy, 
3  Colo.  App.  37,  32  Pac.  551.  Idaho. 
People  ex  rel.  Glidden  v.  Green,  1  Idaho 
23r5.  Ky.— Vanmeter  v.  Fidelity  T.  & 
S.  Vault  Co.,  107  Ky.  108,  53  S.  W. 
10.  Minn. — Lewis  v.  Harwood,  26 
Minn.  428,  10  N.  W.  586.  N.  Y.— Horn- 
by V.  Gordon,  9  Bosw.  656.  S.  D. 
Yetzer  v.  Young,  3  S.  D.  263,  52  N.  W. 
1054.  Wash. — Wiseman  v.  Eastman,  21 
Wash.  163,  57  Pac.  398. 

21.  Ga. — Armour  Car  Lines  v.  Sum- 
merour,  5  Ga.  App.  619,  63  S.  E.  667. 
lU. — Wightman  v.  Evanston  Yaryan 
Co.,    217    HI.    371,    75    N.    E.    502,    108 
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Am.  St.  Eep.  258,  3  Ann.  Cas.  1089, 
special  statute  provides  for  interven- 
tion in  attachment  suits.  Ind. — Larue 
r.  American,  etc.  Engine  Co.,  170  Ind. 
609,  96  N.   E.   772. 

[a]  The  code  of  Indiana  does  not 
in  terms  recognize  an  intervener  as  a 
party  litigant,  but  the  court  has  many 
times  recognized  in  a  party  the  at- 
tributes of  an  intervener  in  equity. 
Cambria  Iron  Co.  f.  Union  Trust  Co., 
154  Ind.  291,  55  N.  E.  745,  56  N.  E. 
665,  48  L.  E.  A.  41. 

[b]  Texas  has  no  general  statute 
providing  for  and  regulating  interven- 
tion. Its  practice  is  derived  from  and 
is  a  combination  of  the  practice  of  the 
ecclesiastical  courts  of  England  and  of 
the  practice  of  Louisiana.  Pool  v. 
Sanford,  52  Tex.  621;  Whitman  v.  Wil- 
lis, 51  Tex.  421;  Legg  v.  McNeill,  2 
Tex.  428. 

[cl  In  Illinois,  the  right  of  inter- 
vention is  governed  by  the  general 
rules  of  equity.  Wightman  v.  Yaryan 
■Co.,  217  111.  371,  75  N.  E.  502,  108 
Am.  St.  Eep.  258,  3  Am.  &  Eng.  Ann. 
Cas.  1089;  Day  V.  Bullen,  127  111.  App. 
155. 

[d]  Under  the  New  Hampshire 
practice,  any  person  who  can  satisfy 
the  court  that  he  has  any  right  in- 
volved in  the  trial  of  a  case  may  be 
admitted  to  prosecute  or  defend  the 
action  but  such  admission  has  no  ef- 
fect upon  the  rules  or  principles  which 
govern  the  case.  The  action,  however, 
still  remains  the  action  of  the  original 
plaintiff  against  the  original  defend- 
ant. Any  judgment  rendered  is  ren- 
dered between  the  original  parties. 
Parsons  v..  Eureka  Powder  Wks.,  48 
N.  H.  66;  Carlton  v.  Patterson,  29  N. 
H.  580. 

22.  Minn.— Walker  v.  Sanders,  103 
Minn.  124,  114  N.  W.  649,  123  Am.  St. 
Eep  276  Neb. — Harman  v.  Barhydt, 
20  Neb.  625,  3,1  N.  W.  488.  Utah. 
Houston  Eeal  Estate  Inv.  Co.  v.  Hech- 
ler,  44  Utah  64,  138  Pac.  1159. 
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lowed,23  and  the  applicant  must  bring  himself  within  the  provisions 
thereof  ;^^  otherwise  he  is  a  mere  interloper.^^ 

V.  JURISDICTION.  —  Jurisdiction  over  the  proceeding  in  inter- 
vention is  dependent  upon  jurisdiction  over  the  original  suit.-'''  If 
a  court  has  jurisdiction  of  a  cause,  it  has  jurisdiction  to  determine 
whether  an  intervention  therein  is  proper,"  and  may  allow  an  inter- 
vention even  though  the  amount  of  the  intervener 's  claim  is  less  than 
the  minimum  jurisdiction  of  the  court. ^*  One  who  intervenes  in  an 
action  subjects  himself  as  fully  to  the  jurisdiction  of  the  court  as  if 
he  had  brought  an  original  action  against  the  person  named  as  de- 
fendant in  intervention,-^  and  this  jurisdiction  attaches  on  the  filing 
of  his  petition.'^" 

In  United  States  courts  the  citizenship  of  the  original  parties  deter- 
mines the  jurisdiction,^!  and  therefore  where  a  federal  court  has 
jurisdiction  because  of  the  diversity  of  citizenship,  the  residence^^  of 


23.  Wiseman  v.  Eastman,  21  Wash. 
163,  57  Pac.  398. 

[a]  Intervention  proceedings  under 
the  code  are  to  be  liberally  construed. 
Majors  v.  Taussig,  20  Colo.  44,  36  Pac. 
816. 

24.  Bank  of  Commerce  v.  Timbrell, 
113  Iowa  713,  84  N.  W.  519.  See  also 
Fischer  i'.  Hanna,  8  Colo.  App.  471,  47 
Pac.  303. 

25.  Steltzer  v.  Compton,  164  Iowa 
465,  145  N.  W,  896;  Des  Moines  Ins. 
Co.  V.  Lent,  75  Iowa  522,  39  N.  W. 
826. 

26.  Eouse  v.  Letcher,  156  U.  S.  47, 
15  Sup.  Ct.  266,  39  L.  ed.  341;  Hoover 
V.  York   &  Hoover,  3,0  La.  Ann.   752. 

[a]  "The  demand  in  intervention 
must  be  before  the  same  court  in 
which  the  original  action  is  brought, 
and  must  follow  that  jurisdiction  (C.  P. 
392),  which  can  not  be  affected  or  ob- 
jected to  on  account  of  the  interven- 
tion." Hoover  v.  York  &  Hoover,  30 
La.  Ann.  752. 

[b]  An  intervening  petition  will  not 
give  a  court  jurisdiction  if  it  has  no 
cause  before  it  over  which  it  has  juris- 
diction. Christoffel  v.  Lee,  153  111. 
App.  395. 

27.  Espada  v.  Sepulveda,  20  P.  E. 
128. 

[a]  On  Change  of  Venue  of  Real 
Action. — Where  the  venue  of  an  ac- 
tion, brought  in  the  county  in  which 
the  real  property  involved  is  located, 
has  been  changed  to  another  county, 
an  intervention,  being  as  to  the  inter- 
veners an  original  action,  cannot  take 
place  in  the  latter  county.  Paschal  v. 
Dangerfield,  37  Tex.  273. 


28.  Clarke  v.  Eureka  County  Bank, 
116  Fed.  534;  Heidenheimer  v.  John- 
son, 76  Tex.  200,  13  S.  W.  46;  Peti- 
colas  V.  Carpenter,  53  Tex.  23;  Wat- 
kins  V.  Citizens  Nat.  Bank,  53  Tex. 
Civ.   App.  437,   115  S.   W.   3(04. 

[a]  When  a  federal  court  has  con- 
trol of  a  fund  or  property  it  may 
entertain  a  petition  of  intervention 
without  regard  to  the  amount  in  con- 
troversy under  the  petition.  People's 
Sav.  Inst.  V.  Miles,  76  Fed.  252,  22  C. 
C.  A.  152. 

29.  Braithwaite  v.  Akin,  3  N.  D. 
365,  56  N.  W.  133. 

[a]  An  intervener,  having  voluntar- 
ily submitted  himself  to  the  jurisdic- 
tion of  the  court,  is  estopped  from 
questioning  the  court's  jurisdiction 
over  him  for  any  purpose  or  from  ques- 
tioning the  court's  jurisdiction  of  any 
cause  of  action  which  by  proper  amend- 
ment can  be  joined  in  the  pleadings. 
Jack  &  Toner  r.  The  D.  M.  &  Ft.  D. 
R.    Co.,  49   Iowa   627. 

30.  President  V.   Merritt,  59  Fed.  6. 

31.  See  the  title,  "United  States 
Courts." 

32.  Krippendorf  v.  Hyde,  110  IT.  S. 
276,  4  Sup.  Ct.  27,  28  L.  ed.  145;  Eraser 
V.  Cole,  214  Fed.  556,  131  C.  C.  A.  102; 
Tift  V.  Southern  E.  Co.,  159  Fed.  555; 
Clark  r.  Eureka  'County  Bank,  116  Fed. 
534;  Osborne  &  Co.  r.  Barge,  30  Fed. 
805.  See  Ann.  Cas.  1913D,  1031,  1032, 
note. 

[a]  Compare  Forest  Oil  Co.  v.  Craw- 
ford, 101  Fed.  849,  42  C.  C.  A.  .54; 
Seligman  v.  Santa  Eosa,  81  Fed.  524, 
where  the  court  has  not  the  possession 
and  control  of  defendant's  property  in 
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the  interveners,  and  the  amount  of  their  interests,^^  are  immaterial. 

VI.  WHO  MAY  INTERVENE.  —  A.  In  Gener.il.  —  One  petition- 
ing to  intervene  in  an  action  must  be  a  person  competent  to  be  a 
party  thereto  at  the  beginning  of  the  action,-'*  but  he  need  not  be  a 
necessary  party  thereto.^^  Necessary  parties  may  intervene,^^  but 
ordinarily  one  whose  interests  are  already  represented  in  a  case  will 
not  be  permitted  to  intervene^^  unless  the  person  representing  him 
has  an  adverse  interest,  or  is  not  acting  in  good  faith.^^ 


which  the  intervener  claims  an  inter- 
est, intervention  by  one  who  is  a 
citizen  of  the  same  state  as  the  person 
against  whom  the  intervention  is  di- 
rected,  is   improper. 

[b]  "The  question  of  citizenship, 
which  might  become  material  as  an 
element  of  jurisdiction  in  a  court  of 
the  United  States  when  the  proceed- 
ing is  pending  in  it,  is  obviated  by 
treating  the  intervention  of  the 
stranger  to  the  action  in  his  own  in- 
terest, as  what  Mr.  Justice  Story  calls, 
in  Clarke  v.  Mathewson,  12  Pet.  164, 
172,  a  dependent  bill."  Krippendorf  v. 
Hyde,-  110  U.  S.  276,  283,  4  Sup.  Ct. 
27,  28  L.  ed."  145. 

33.  Tift  V.  Southern  E.  Co.,  159  Fed. 
555;  Clarke  i\  Eureka  County  Bank, 
116  Fed.  534.  See  Ann.  Cas.  1913D, 
1032,  note. 

34.  Coyne  v.  Yonkers,  57  Misc.  366, 
109  N.  Y.  Supp.  625.  See  Cole  v. 
Schamber  (S.  D.),  155  N.  W.  189,  hold- 
ing an  intervener  having  the  right  to 
maintain  an  action  to  recover  his  in- 
terest may  intervene  in  an  action  to 
collect  the  said  interest. 

[a]  Privity  With  Plaintiff.— A  per- 
son whose  right  of  action  against  the 
defendant  depends  upon  an  independ- 
ent contract  with  the  defendant  dis- 
tinct from  that  between  plaintiff  and 
defendant  cannot  intervene  as  there  is 
no  privity  between  him  and  the  plain- 
tiff. Burditt  r.  Glasscock,  25  Tex.  45. 
See  Wilson  v.  Tvler  Coffin  Co.,  28  Tex. 
Civ.  App.  172,  66  S.  W.  865,  where 
neither  plaintiff  or  defendant  was  a 
party  to  the  contract. 

Mere  General  Creditors. — See  infra, 
VI,  B,  4,  f. 

35.  Carter  V.  Mills,  30  Mo.  432; 
Beck  V.  Staudt,  140  App.  Div.  481,  125 
N.  Y.  Supp.  43,0.  But  see  Kelsey  v. 
Murray,  IS  Abb.  Pr.  (N.  Y.)  294;  Eiley 
V.  Ryan,  103  App.  Div.  176,  93  N.  Y. 
Supp.  386;  Lewisohn  Bros.  v.  Anaconda 
Copper  Co.,  29  App.  Div.  552,  51  N.  Y. 
Supp.   1089. 
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[a]  The  intervener  must  be  shown 
to  have  "relation  to  the  subject-mat- 
ter of  the  action  and  to  the  original 
parties  thereto,  that  of  necessity  re- 
quires the  litigating  of  his  rights  in 
conjunction  with  the  litigating  of  the 
rights  of  those  originally  joined." 
Stieff  f.  Bailey   (Del.),  89  Atl.  366. 

[b]  But  see  Houston  Eeal  Estate 
Inv.  Co.  V.  Hechler,  44  Utah  64,  138 
Pac.  1159,  holding  the  statute  relat- 
ing to  intervention  applies  where  a 
third  person  at  some  stage  of  the  pro- 
ceeding before  trial  is  shown  to  have 
an  interest  which  would  make  him  a 
proper   party. 

36.  Carter  V.  City  of  New  Orleans, 
19  Fed.  659;  Norvell  V.  Phillips,  46 
Tex.  161. 

[a]  A  motion  to  strike  out  an  in- 
tervention will  be  denied  where  the  in- 
terveners are  necessary  parties  who 
might  have  been  brought  in  as  de- 
fendants, as  where,  in  a  suit  by  a  cred- 
itor claiming  priorities,  other  cred- 
itors have  intervened.  Carter  v.  City 
of   New  Orleans,   19   Fed.   659. 

37.  Fink  v.  Bay  Shore  Terminal 
Co.,  144  Fed.  837,  75  C.  C.  A.  665; 
Norris  V.  Ogden,  11  Mart.  O.  S.  (La.) 
455. 

[a]  See  Bowker  v.  Haight  &  Freese 
Co.,  140  Fed.  794,  holding  that  in  an  ac- 
tion by  a  person  on  behalf  of  himself 
and  all  others  similarly  situated,  a  per- 
son who  is  in  a  similar  situation  to 
that  of  the  plaintiff  may  not  be  per- 
mitted to  intervene  by  another  attor- 
ney. 

Representation  by  Trustee. — See  in- 
fra. VI,  B,  4,  p. 

38.  See  infra,  VI,  B,  4,  p. 

[a]  Where  the  executors  of  the  es- 
tate of  petitioner's  grandfather  could 
not  file  a  final  accounting  until  the 
termination  of  an  action  instituted  on 
behalf  of  the  decedent  against  the  sur- 
viving partner  of  the  firm  in  which 
decedent  was  a  partner,  which  action 
had   been   lying   at   issue   four   years, 
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B.  Interest  of  Intervener.  —  1,  Necessity  of.  —  To  be  competent 
to  intervene  in,  and  become  a  party  to  a  pending  action,  a  person  must 
have  an  interest  in  the  subject-matter  of  the  litigation,^''  in  the  success 


the  petitioner  although  theoretically 
represented  by  the  executors  may  be 
•allowed  to  intervene.  Schlesinger  v. 
Bear,  128  App.  Div.  494,  112  N.  Y. 
Supp.   826. 

39.  XJ.  S.— Glass  v.  Woodman  (C.  C. 
A.),  223  Fed.  621;  'Clarke  v.  Eureka 
County  Bank,  116  Fed.  534;  Ehoades  v. 
Pennsylvania  Co.,  93  Fed.  53,3;  Cole- 
man V.  Martin,  6  Blatchf.  119,  6  Fed. 
'Gas.  No.  2,985.  Ark.— McCarthy  v. 
Kirksley,  70  Ark.  444,  69  S.  W.  53. 
Cal.— Moran  v.  Bonynge,  157  Gal.  295, 
107  Pac.  312;  Isaacs  v.  Jones,  121  Cal. 

257,  53  Pac.  793,  1101;  Rosecrans  v. 
Ellsworth,  52  Cal.  509.  Colo.— Morey 
V.  Lett,  18  Colo.  128,  31  Pac.  857; 
Limberg  v.  Higginbotham,  11  Colo.  316, 
18  Pac.  33;  Westcott  v.  Patton,  10  Colo. 
App.  544,  51  Pac.  1021.  Ga.— Loftis 
i;.  Alexander,  137  Ga.  65,  72  S.  E.  479; 
Westfall  V.  Scott,  Carhart  &  Co.,  20 
Ga.  233.  Idaho.— Union  Trust  &  Sav. 
Bank  v.  Idaho  Smelt.  &  R.  €o.,  24 
Idaho  735,  135  Pac.  822.  111.— Brim- 
eon  V.  Arnold,  236  111.  495,  86  N.  E. 
254;  Wightman  v.  Yaryan  Co.,  217  111. 
371,    75   N.    E.   502,    108    Am.    St.    Rep. 

258,  3  Ann.  Gas.  1089;  Marsh  v.  Green, 
79  111.  385;  Bayley  v.  Clark,  153  111. 
App.  154.  Ind. — Barner  V.  Bayless,  134 
Ind.  600,  33  N.  E.  907,  34  N.  E.  502. 
la.— Fred  Brown  &  Co.  v.  Cash,  165 
Iowa  221,  145  N.  W.  80;  Keehn  v. 
Keehn,  115  Iowa  467,  88  N.  W.  957; 
Cooper  V.  Mohler,  104  Iowa  301,  73 
N.  W.  828;  Des  Moines  Ins.  Co.  v. 
Lent,  75  Iowa  522,  39  N.  W.  826; 
Gonley  v.  Zerber,  74  Iowa  699,  3)9  N. 
W.  113;  Taylor  v.  Adair,  22  Iowa  279; 
Loving  V.  Edes,  8  Iowa  427.  Ky. — Van- 
meter  V.  Fidelity  T.  &  S.  Vault  Co., 
107  Ky.  108,  53  S.  W.  10.  La.— Wells 
V.  Blackman,  121  La.  394,  46  So.  437; 
Moreau  v.  Moreau,  25  La.  Ann.  214; 
Jemison  v.  Barrow,  24  La.  Ann.  171; 
Wright,  Williams  &  Co.  v.  Steed,  10  La. 
Ann.  238;  Field  v.  Mathison,  3  Rob. 
38;  Marigny  v.  Nivet,  2  La.  (0.  S.) 
498.  Mbnt. — Murphy  v.  Cannon,  18 
Mont.  348,  45  Pac.  216.  Neb.— Mont- 
gomery V.  Dresher,  97  Neb.  112,  149 
N.  W.  314;  Spalding  v.  Murphy,  63 
Neb.  401,  88  N.  W.  489;  Moline,  Mil- 
burn  &  Stoddard  Co.  v.  Hamilton,  56 
Neb.  132,  76  N.  W.  455;  Kansas  &  C. 


P.  R.  Co.  V.  Fitzgerald,  33  Neb.  137, 
49  N.  W.  1100.  N.  M.-Miller  v.  Socor- 
ro, 9  N.  M.  416,  54  Pac.  756;  Meyer  & 
Sons  'Co.  V.  Black,  4  N.  M.  352,  16  Pac. 
620.  N.  Y.— Washington  Sav.  Bank  v. 
Fletcher,  55  App.  Div.  580,  67  N.  Y. 
Supp.  365;  Draper  v.  Pratt,  43  Misc. 
406,  89  N.  Y.  Supp.  356;  Ironwood  v. 
Coflan,  39  Misc.  278,  79  N.  Y.  Supp. 
502.  N.  C— Toms  v.  Warson,  66  N.  C. 
417.  Ohio. — Boyer  v.  Maginnis,  10  Ohio 
Dee.  (Reprint)  378,  20  Wkly.  L.  Bui. 
471.  S.  D.— 7/1  re  McCIellan's  Estate, 
27  S.  D.  109,  129  N.  W.  1037,  Ann! 
Cas.  1913C,  1029.  Tenn.-Savlors  v. 
Saviors,  3  Heisk.  525;  Stretch  v. 
Stretch,  2  Tenn.  Ch.  140.  Tex.— Stan- 
sell  V.  Fleming,  81  Tex.  294,  16  S.  W. 
1033;  Irving  v.  Ellis,  76  Tex.  164,  13 
S.  W.  22;  Meyberg  v.  Steagall,  51  Tex. 
3»51;  Warren  v.  Kelly,  17  Tex.  544; 
Houston  Transp.  €0.  v.  San  Jacinto 
Rice  Co.  (Tex.  Civ.  App.),  163  S.  W. 
1023;  Earnest  V.  Moline  Plow  Co.,  8 
Tex.  Civ.  App.  160,  27  S.  W.  734.  Wash. 
Westland  Pub.  Co.  -?'.  Royal,  36  Wash. 
399,  418,  78  Pac.  1096;  Muhlenberg  v. 
Tacoma,  25  Wash.  36,  64  Pac.  925; 
McNamara  v.  Crystal  Min.  Co.,  23 
Wash.  26,  62  Pac.  81.  W.  Va.— Cas- 
saday  r.  Cassaday,  74  W.  Va.  53,  81 
S.  E.  829. 

[a]  The  provisions  of  the  statute 
found  in  several  states  are,  "Any  per- 
son may,  before  the  trial,  intervene  in 
any  action  or  proceeding,  who  has  an 
interest  in  the  matter  in  litigation,  in 
the  success  of  either  party,  or  an  in- 
terest against  both."  Smith  v.  Gale, 
144  U.  S.  509,  517,  12  Sup.  Ct.  674, 
36  L.  ed.  521. 

[b]  "No  one,  even  in  equity,  is 
entitled  to  be  made  or  become  a  party 
to  the  suit  unless  he  has  an  interest 
in  its  object;  Calvert  on  Parties,  13: 
yet  it  is  the  common  practice  of  the 
court  to  permit  strangers  to  the  litiga- 
tion, claiming  an  interest  in  its  subject- 
matter,  to  intervene  on  their  own  be- 
half to  assert  their  titles."  Krippen- 
dorf  V.  Hvde,  110  U.  S.  276,  282,  4 
Sup.  Ct.  27,  28  L.  ed.   145. 

[c]  Where  the  right  claimed  by  an 
intervener  has  not  been  finally  deter- 
mined, he  should  not  be  prevented  from 
intervening  in  a  proceeding  which  will 

Vol.  XIV 


294 


INTERVENTION 


of  either  of  the  original  parties  or  an  interest  against  both.^°     The 
absence  of  other  remedy  without  more  is  insufficient.*^ 

2.  Nature  of.  —  The  interest  that  entitles  a  party  to  intervene  in 
an  action  between  others  must  be  of  ,  such  a  direct  and  immediate 
character  in  the  matter  in  litigation*-  that  the  party  seeking  to  inter- 
vene would  gain  or  lose  by  the  direct  legal  operation  and  effect  of  the 


either  directly  or  indirectly  affect  such 
right.  Thus  where  the  applicant  had 
conveyed  his  rights  and  a  complaint 
for  annulment  of  such  deeds  had  been 
dismissed,  and  an  appeal  taken  from 
the  dismissal,  which  was  still  pending, 
the  rights  of  the  applicant  not  having 
been  finally  decided,  an  intervention 
was  allowed  in  Fernandez  v.  Avellanet, 
16  P.  E.  61. 

[d]  One  who  insured  the  title  of  a 
property  cannot  intervene  in  an  ac- 
tion to  set  aside  the  sale  of  a  lease- 
hold, for  its  interest  is  only  in  the 
question  involved  and  not  in  the  sub- 
ject of  the  action.  Euss  v.  Stratton, 
8  Misc.  6,  28  N.  Y.  Supp.  392.  Inter- 
vention by  insurer,  see  the  title  "In- 
surance '  * 

40.  Cal.-Cod6  Civ.  Proc,  §387;  El- 
liott V.  Superior  Court,  168  Cal.  727, 
145  Pac.  101;  Moran  v.  Bonynge,  157 
Cal.  295,  107  Pac.  312;  Isaacs  v.  Jones, 
121  Cal.  257,  53,  Pac.  793,  1101.  Idaho. 
People  ex  rel.  Glidden  v.  Green,  1  Idaho 
235.  la. — Steltzer  v.  Compton,  164 
Iowa  465,  145  N.  W.  896;  Des  Moines 
Ins.  Co.  V.  Lent,  75  Iowa  522,  39  N.  W. 
826.  La. — Moreau  v.  Moreau,  25  La. 
Ann.  214;  State  ex  rel.  Salomon  v.  Gra- 
ham, 23  La.  402.  Mont.— Murphy  v. 
Cannon,  18  Mont.  348,  45  Pac.  216. 
Neb. — Montgomery  v.  Dresher,  97  Neb. 
112,  149  N.  W.  314.  Wash.— McNamara 
V.  Crystal  Min.  Co.,  23  Wash.  26,  62 
Pac.  81;  State  ex  rel.  Arthur  Mach.  Co. 
V.  Superior  Court,  7  Wash.  77,  34  Pac. 
430. 

[a]  In  New  York,  one  whose  inter- 
ests are  hostile  to  the  plaintiff  can- 
not come  in  and  be  made  a  party  plain- 
tiff and  prosecute  the  action  by  his 
own  attorney.  Union  Trust  Co.  v. 
Boker,  26  Misc.  85,  56  N.  Y.  Supp. 
550. 

41.  Glass  V.  Woodman  (C.  €.  A.), 
223  Fed.  621. 

42.  U.  S.— Smith  v.  Gale,  144  U.  S. 
509,  12  Sup.  Ct.  674,  36  L.  ed.  521; 
Howe  V.  Meriwether,  172  Fed.  868,  97 
€.  C.  A.  288;  Lombard  Inv.  Co.  v. 
Seaboard  Mfg.  Co.,  74  Fed.  325.  Cal. 
Elliott  v.  Superior  Court,  168  Cal.  727, 
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145  Pac.  101;  Isaacs  v.  Jones,  121  Cal. 
257,  53  Pac.  793,  1101;  Brooks  v.  Hager, 
5  Cal.  281.  Colo.— Henry  v.  Travelers' 
Ins.  Co.,  16  Colo.  179,  26  Pac.  318. 
Dak.— Gale  v.  Shillock,  4  Dak.  182,  30 
N.  W.  138.  Idaho.— People  ex  rel. 
Glidden  v.  Green,  1  Idaho  235.  IlL 
Day  V.  Bullen,  127  111.  App.  155.  La. 
Lincoln  v.  New  Orleans  Exp.  Co.,  45 
La.  Ann.  729,  12  So.  937;  Brown  v. 
Saul,  4  Mart.  (N.  S.)  640;  Gasquet  v. 
Johnson,  1  La.  425  (leading  case). 
Minn. — Dennis  v.  Spencer,  51  Minn. 
259,  53  N.  W.  631,  38  Am.  St.  Eep. 
499;  Lewis  V.  Harwood,  28  Minn.  428, 
10  N.  W.  586;  Bennett  v.  Whitcomb, 
25  Minn.  148.  Neb.— Kansas  &  C.  P. 
E.  Co.  f.  Fitzgerald,  33  Neb.  137,  49 
N.  W.  1100.  N.  M.— First  Nat.  Bank 
V.  Clark,  153  Pac.  69.  N.  D.— Dickson 
V.  Dows,  11  N.  D.  407,  92  N.  W.  798; 
Bray  V.  Booker,  6  N.  D.  526,  72  N.  W. 
933.  S.  B.—In  re  McClellan's  Estate, 
27  S.  D.  109,  129  N.  W.  1037,  Ann. 
Cas.  1913C,  1029;  McClurg  v.  State 
Bindery  Co.,  3  S.  D.  362,  53  N.  W.  428, 

44  Am.  St.  Eep.  799;  Yetzer  V.  Young, 
3  S.  D.  263,  52  N.  W.  1054.  Utah. 
West  Point  Irr.  Co.  V.  Moroni  &  Mt. 
P.  Irr.  Ditch  Co.,  14  Utah  127,  46  Pac. 
762.  Wash.  —  Coffman  v.  Spokane 
Chronicle  Pub.  €o.,  65  Wash.  1,  117 
Pac.  596,  Ann.  Cas.  1913B,  636; 
Churchill  v.  Stephenson,  14  Wash.  620, 

45  Pac.  28. 

[a]  "The  interest  mentioned  in  the 
statute,  which  entitles  a  person  to  in- 
tervene in  a  suit  between  other  parties 
must  be  in  the  matter  in  litigation, 
and  of  such  a  direct  and  immediate 
character  that  the  intervener  will 
either  gain  or  lose  by  the  direct  legal 
operation  and  effect  of  the  judgment. 
.  .  .  To  authorize  an  intervention, 
therefore,  the  interest  must  be  that 
created  by  a  claim  to  the  demand,  or 
some  part  thereof,  in  suit,  or  a  claim 
to,  or  lien  upon,  the  property,  or  some 
part  thereof,  which  is  the  subject  of 
litigation."  Horn  V.  Volcano  Water 
Co.,  13  Cal.  62,  73  Am.  Dec.  569,  quoted 
in  the  following  cases:  U.  S.— Smith 
V.   Gale,   144  U.  S.  509,   518,   12   Sup. 
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judgment  in  the  action.'*^     The  interest  requisite  to  an  intervention 


Ct.  674,  36  L.  ed.  521.  Cal.— Stieh  v. 
Goldner,  38  Cal  608.  Idaho.— People 
ex  rel.  Glidden  v.  Green,  1  Idaho  235. 

[b]  The  "matter  in  litigation"  is 
the  subject-matter  of  the  action.  West- 
land  Pub.  Co.  V.  Eoyal,  36  Wash.  399, 
418,  78  Pac.  1096. 

[c]  The  word  "subject"  in  the 
New  York  statute  (Code  Civ.  Proc, 
§452)  means  subject-matter  of  the 
action.  Merchants'  Nat.  Bank  v. 
Hagemeyer,  4  App.  Div.  52,  38  N.  Y. 
Supp.  626. 

[d]  One  interested  in  the  thing  in 
litigation  merely,  and  not  in  the  par- 
ticular rights,  wrongs  or  remedies  in- 
volved has  not  such  an  interest  as  en- 
titles him  to  intervene.  Flournoy  v. 
Bullock,  Baker  &  Co.,  11  N.  M.  87,  66 
Pac.  547,  55  L.  E.  A.  745;  Watkins 
V.  Citizens'  Nat.  Bank,  53  Tex.  Civ. 
App.  437,   115  S.  W.  304. 

[e]  "It  is  very  clear  that  a  claim- 
ant for  land  in  dispute  between  other 
parties  to  a  suit,  and  not  connected 
with,  nor  interested  in  that  controversy, 
nor  injuriously  affected  iy  its  results, 
cannot  be  allowed  to  intervene  and  as- 
sert his  own  independent  title.  .  .  . 
A  party  may  intervene  who  has  an  in- 
terest in  the  controversy,  but  not  when 
he  claims  an  interest  in  the  thing  which 
is  the  subject  of  the  controversy." 
Asheville  Div.  No.  15  v.  Aston,  92  N. 
C.  588;  Keathly  v.  Branch,  84  N.  C. 
202. 

[f]  Any  interest  is  sufficient.  Cof- 
fey V.  Greenfield,  55  Cal.  382;  Muhlen- 
berg r.  Tacoma,  25  Wash.  36,  64  Pac. 
925.  But  see  M^rsh  v.  Green,  79  111. 
385  (holding  a  petitioner  would  "not 
be  permitted  to  intermeddle  when  he 
had  no  substantial  interest  in  the  sub- 
ject-matter of  the  suit").  First  Nat. 
Bank  r.  Clark  (N.  M.),  153  Pac.  69. 

[g]  Interest  Must  Not  Be  Con- 
tingent.— First  Nat.  Bank  v.  Clark  (N. 
M.),  153  Pac.  69. 

[h]  The  interest  must  not  be  in 
some  incidental  or  collateral  matter; 
it  must  be  in  the  subject-matter  of  the 
suit.  Southern  Pacific  Co.  r.  Winton, 
27  Tex.  Civ.  App.  503,  66  S.  W.  477. 

[i]  A  consequential  interest  will 
not  suffice.  Euss  r.  Stratton,  8  Misc. 
6,  28  N.  Y.  Supp.  392. 

[j]  Pecuniary  interest  is  necessary. 
A  mother  as  a  relative  or  as  having 
feelings    of   affection   has   not   such   an 


interest  as  entitles  her  to  intervene  in 
an  action  involving  the  daughter's 
rights,  as  in  an  action  by  the  husband 
to  dissolve  the  marriage  contract  on 
the  ground  of  impotence.  E.  B.  v. 
E.  C.  B.,  28  Barb.   (N.  Y.)   299. 

[k ]  Interest  Must  Be  Relevant. — * '  It 
must  be  an  interest  which  is  proper  to 
be  determined  in  the  action  in  which 
the  intervention  is  sought."  Isaacs  r. 
Jones,  121   Cal.  257,  53  Pac.  793,  1101. 

[1]  The  intervener  must  have  an  in- 
terest in  the  issues  of  the  suit  as 
originally  brought.  Lewis  v.  Har- 
wood,  28   Minn.   428,   10   N.  W.  586. 

[m]  A  railroad,  relying  on  a  tax 
voted  in  Its  aid,  having  constructed 
its  road,  may  intervene  in  a  suit  by 
taxpayers  to  enjoin  the  collection. 
Brown  v.   Bryan,   31   Iowa   556. 

[n]  An  excise  board,  having  ex- 
clusive supervision  and  control  over 
the  sale  of  intoxicating  liquors,  may 
intervene  for  the  purpose  of  having  a 
court  vacate  its  order,  authorizing  a 
transfer  of  a  license  and  the  contin- 
uance of  a  retail  liquor  business,  made 
after  the  rejection  by  the  board  of 
an  application  for  a  transfer  of  the 
license.  Eichards  V.  Geiger,  39  App. 
Cas.    (D.   C.)    278. 

43.  U.  S.-Smith  V.  Gale,  144  U.  S. 
509,  12  Sup.  Ct.  674,  36  L.  ed.  521; 
Howe  f.  Meriwether,  172  Fed.  868,  97 
C.  C.  A.  288;  Clarke  v.  Eureka  County 
Bank,  116  Fed.  534;  Carter  v.  New  Or- 
leans, 19  Fed.  659.  Cal.— Elliott  v. 
Superior  Court,  168  Cal.  727,  145  Pac. 
101;  Isaacs  v.  Jones,  121  Cal.  257,  53( 
Pac.  793;  Horn  v.  Volcano  Water  Co., 
13  Cal.  62,  69,  73  Am.  Dec.  569.  Colo. 
Wood  V.  Denver  City  Water  Wks.  Co., 
20  Colo.  253,  38  Pac.  239,  46  Am.  St. 
Eep.  288;  Henrv  r.  Travelers'  Ins.  Co., 
10  Colo.  179,  26  Pac.  318;  Curtis  V. 
Lathrop,  12  Colo.  169,  20  Pac.  250; 
Limberg  r.  Higainbotham,  11  Colo.  316, 
18  Pac.  33.  Dak.— Gale  r.  Shillock,  4 
Dak.  182,  30  N.  W.  138.  Ga.— Clarke 
V.  Wheatley,  113  Ga.  1074,  39  S.  E. 
437.  Idaho. — People  ex  rel.  Glidden  v. 
Green,  1  Idaho  235.  III.— Bayley  r. 
Clark,  153  111.  App.  154;  Day  v.  Bul- 
len,  127  111.  App.  155.  Ind.— Parker 
r.  State  ex  rel.  Powell,  132  Ind.  419, 
31  N.  E.  1114.  la. — McConnell  v. 
Hutchinson,  71  Iowa  512,  32  N.  W.  481, 
intervention  by  county.  La.— State  ex 
rel.  Pecot  r.  Parish  Judge,  27  La.  Ann. 
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must  be  of  a  private  nature.**  It  may  be  either  legal  or  equitable,*^ 
except  where  the  separation  between  actions  at  law  and  suits  in  equity 
is  still  preserved.*^  This  interest  must  be  such  as  would  entitle  the 
applicant  to  obtain  in  an  independent  suit,  the  relief  claimed/^  or  if 
suit  had  been  first  brought  against  him,  as  a  defendant,  to  defeat  a 


184;  Pierre  v.  Masse,  7  Mart.  (N.  S.) 
196.  Minn. — Walker  r.  Sanders,  103 
Minn.  124,  114  N.  W.  649,  123  Am.  St. 
Eep.  276;  Dennis  v.  Spencer,  51  Minn. 
259,  53  N.  W.  631,  38  Am.  St.  Eep. 
499;  Bennett  r.  Whitcomb,  25  Minn. 
148.  Neb.— Danlier  v.  Jacobs,  79  Neb. 
435,  112  N.  W.  579;  Kansas  &  C.  P. 
E.  Co.  V.  Fitzgerald,  33  Neb.  137,  49 
N.  W.  1100.  Nev.— State  ex  rel.  Sears 
V.  Wright,  10  Nev.  167;  Harlan  v. 
Eureka  Min.  €o.,  10  Nev.  92.  N.  Y. 
Draper  v.  Pratt,  43  Misc.  406,  89  N.  Y. 


Supp.  356.     N.  D.— Dickson  t).  Dows,  11    ^q^    gg  p^      547    55  ^'^    ^    745 
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ent  only  upon  tlie  fact  of  citizenship. 
The  action  is  for  the  public  benefit 
and  involves  no  private  interests  of 
the  plaintiff.  Conley  V.  Zerber,  74 
Iowa  699,  39  N.  W.  113. 

45.  Field  V.  Sammis,  12  N.  M.  36, 
73  Pac.  617;  Del  Eio  Building  &  L. 
Assn.  V.  King,  71  Tex.  729,  12  S.  W. 
65;   Pool   r.  Sanford,  52  Tex.  621,  633. 

46.  Gravenberg  v.  Laws,  100  Fed. 
1,  40  C.  C.  A.  240;  Clarke  V.  Eureka 
County  Bank,  116  Fed.  534;  Flournoy 
r.  Bullock,  Baker  &  Co.,  11  N.  M.  87, 


N.  D.  407,  92  N.  W.  798;  Bray  V. 
Booker,  6  N.  D.  526,  72  N.  W.  933. 
Tenn.— Stretch  v.  Stretch,  2  Tenn.  Ch. 
140.  Tex. — Faubion  r.  Eogers,  66  Tex. 
472,  1  S.  W.  166;  Jones  v.  Smith,  55 
Tex.  383;  Warren  v.  Kelly,  17  Tex. 
544;  Jaffray  &  Co.  v.  Meyer,  1  Tex. 
Civ.  Cas.,  §1350;  Hanna  v.  Drennan, 
2  Tex.  Unrep.  536.  Utah.— West  Point 
Irr.  Co.  f.  Moroni  &  Mt.  P.  Irr.  Ditch 
Co.,  14  Utah  127,  46  Pac.  762. 

[a]  "A  party  who  holds  a  claim 
against  another  has  no  right  to  come 
in  and  defend  that  other's  lawsuit, 
simply  upon  the  ground  that  if  the 
suit  should  go  against  him,  it  will  re- 
duce him  to  insolvency."  Mayes  v. 
Woodall,  35  Tex.  687. 

[b]  ^That  the  suit  would  incidentally 
affect  l:he  liability  of  a  person  upon 
a  contract  to  which  the  parties  to  the 
suit  are  strangers  gives  him  no  right 
to  intervene.  Wilson  V.  Tvler  Coffin 
Co.,  28  Tex.  Civ.  App.  172,  66  S.  W. 
865. 

[c]  The  gain  or  loss  contemplated 
by  the  statute  is  that  which  the  in- 
tervener would  suffer  if  he  became  a 
party  and  not  that  which  would  di- 
rectly affect  him  if  he  were  not  made 
a  party.  Faricy  v.  St.  Paul  Investment 
&  S.  Soc,  110  Minn.  311,  125  N.  W. 
676. 

44.  A  citizen  cannot  intervene  and 
join  with  another  citizen  in  his  action 
to  abate  a  liquor  nuisance  for  the  rea- 
son that  the  right  to  maintain  such 
suits  does  not  include  an  interest  in 
the  matter  in  litigation  but  is  depend- 
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[a]  Delaney  v.  Sheehan,  138  Ga. 
510,  75  S.  E.  632,  holding  that  a  third 
person  cannot  over  objection  enter  a 
common-law  suit  between  two  parties 
by  which  one  seeks  to  recover  personal 
property  of  the  other  and  file  an 
equitable  intervention  asserting  that 
neither  is  entitled  to  the  property  but 
that  he  is  so  entitled  upon  the  pay- 
ment of  the  balance  of  the  purchase 
money. 

47.  la.— 'Conlev  r.  Zerber,  74  Iowa 
699,  39  N.  W.  113.  Mont.— Maddox  v. 
Teague,  18  Mont.  593,  47  Pac.  209; 
Maddox  r.  Eader,  9  Mont.  126,  22  Pac 
386.  Neb.— Brown  v.  Brink,  57  Neb. 
606,  78  N.  W.  280.  Tex.— Del  Eio 
Building  &  L.  Assn.  v.  King,  71  Tex. 
729,  12  S.  W.  65;  Fleming  v.  Seeligson, 
57  Tex.  524;  Bangs  r.  Sullivan,  33  Tex. 
Civ.  App.  30,  73  S.  W.  74;  Earnest  V. 
Moline  Plow  Co.,  8  Tex.  Civ.  App.  160, 
27  S.  W.  734;  Jaffray  &  Co.  v.  Meyer, 
1  Tex.  Civ.  Cas.,  §1350. 

[a]  "The  important  inquiry  in  this 
case  is,  Did  the  petition  for  the  state 
allege  such  facts  as  would  entitle  it 
in  an  independent  suit  to  such  relief 
as  was  asked?  Did  it  show  such  in- 
terest in  the  subject-matter  in  litiga- 
tion between  the  parties  as  would  have 
entitled  it  to  maintain  an  independent 
action  against  the  plaintiff  or  those 
represented  by  it  and  to  have  therein 
the  relief  or  some  of  the  relief  sought? 
If  it  did  not,  it  had  no  right  to  inter- 
vene in  the  suit  pending  between  other 
parties."  State  v.  Farmers'  L.  &  T. 
Co.,   81   Tex.   530,  547,   17   S.  W.   60. 
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recovery,  in  part  at  least,  in  such  an  action  against  himself'^'* 
3.  When  Interest  Must  Exist.  — It  is  not  necessary  that  the 
ground  or  cause  of  intervention  exist  previous  to  the  institution  of 
the  original  action.  One  who  acquires  an  interest  in  the  matter  in 
litigation  pending  the  action  may  intervene.*^ 

^  4.  Who  Are  Interested.  —  a.  Assignments.  —  An  assignee  pendente 
lite  of  the  claim  of  a  plaintiff  in  an  action  may  intervene  to  assert 
and  protect  his  interest,^''  but  it  has  been  held  that  in  the  case  of  an 
absolute  assignment  pending  the  action,  the  proper  remedy  of  the 
assignee  is  not  to  ask  to  intervene  in  the  action  but  to  ask  to  be 
substituted  as  plaintiff.^^  If  an  assignor  retains  an  equitable  interest 
in  the  assignment  he  may  assert  his  right  by  an  intervention.^^  ^^^ 
assignee  for  the  benefit  of  creditors,^=^  and  an  assignee  in  bankruptcy" 


48.  .Stretch  v.  Stretch,  2  Tenn.  Ch. 
140;  Del  Rio  Building  &  L.  Assn.  v. 
King,  71  Tex.  729,  12  S.  W.  65;  Flem- 
ing V.  Seeligson,  57  Tex.  524;  Bangs 
v.  Sullivan,  33  Tex,  Civ.  App.  30,  73 
S.  W.  74;  Earnest  V.  Moline  Plow  Co., 
8  Tex.  Civ.  App.  160,  27  S.  W.  734; 
Jaffray  &  Co.  v.  Meyer,  1  Tex.  Civ. 
Cas.,  §1350. 

49.  Succession  of  Baum,  11  Eob. 
(La.)  314;  Field  v.  Sammis,  12  N.  M. 
36,  73  Pac.  617.  Compare  Lampton  v. 
Lewis,  1  Ky.  L.  Eep.  66;  Hall  v.  Jack, 
32  Md.  253.     See  infra,  VI,  B,  4,  a,  j. 

[a]  "If,  during  the  pendency  of  a 
litigation  between  two  persons,  it  hap- 
pens that  one  of  them  has  done  an  act 
which  may  be  prejudicial  to  another's 
interest,  or  to  his  rights,  the  latter  has 
a  right  to  intervene,  though  the  cause 
of  complaint  have  arisen  since  the  in- 
ception of  the  suit.  So,  also,  if  the 
third  party'becomes  the  transferee  or 
purchaser  of  a  litigious  right  before 
ife  is  brou-ght  to  final  adjustment,  he 
has  neces^sarily  the  right  of  interven- 
ing to  claim  that  the  suit  be  carried 
on  in  his  name."  Succession  of  Baum, 
11  Eob.   (La  )  314. 

In  Admiralty,  see  1  Standard  Proc. 
520. 

50.  Loughborough  v.  McNevin,  74 
Cal.  250,  14  Pac.  369,  15  Pac.  773,  5 
Am.  St.  Eep.  435.  But  see  Duke  v. 
Trabue  (Tex.  Civ.  App.),  180  S.  W. 
910,  holding  the  purchase  of  a  cause 
of  action  pending  suit  thereon  does 
not  vest  the  purchaser  with  a  right  to 
intervene.     See  infra,  VI,  B,  4,  j. 

51.  Bank  of  Commerce  v.  Timbrel], 
113  Iowa  713,  84  N.  W.  519.  See  Todd 
V.  Crutsinger,  30  Mo.  App.  145,  and 
the  title' "Parties." 


52.  Gradwohl  v.  Harris  &  Turrill,  29 
Cal.  150.  ' 

53.  Com.  Nat.  Bank  v.  Neb.  State 
Bank,  33  Neb.  292,  305,  50  N.  W.  157; 
Merchants'  Nat.  Bank  v.  Hagemeyer, 
4  App.  Div.  52,  38  N.  Y.  Supp.  626. 
See  3  Standard  Proc.  80,  659. 

[a]  An  assignee  for  benefit  of  cred- 
itors may  intervene  in  attachment  pro- 
ceedings brought  prior  to  his  assign- 
ment. Dunham  v.  Greenbaum,  5B  Iowa 
303,  9   N.   W.   220. 

[b]  In  a  purely  personal  action 
against  his  assignor,  an  assignee  for 
benefit  of  creditors  cannot  intervene. 
McClurg  V.  State  Bindery  Co.,  3  S.  D. 
362,  53  N.  W.  428,  44  Am.  St.  Eep. 
799.  ^ 

[c]  Action  on  Claim  Accruing  Be- 
fore Assignment.— An  assignee  for  the 
benefit  of  creditors  cannot  intervene  in 
an  ^  action  against  his  assignor  on 
claims  accruing  before  such  assign- 
ment; and  such  assignee  is  not  affected 
by  a  judgment  in  such  action  recov- 
ered subsequent  to  such  assignment. 
"Such  a  judgment  will  be  res  inter 
alios  acta,  something  done  or  accom- 
plished to  which  the  assignee  was  not 
a  party."  Waterman  v.  Sprague  Mfg. 
Co.,    14   E.   L   43. 

54.  U.  S. — Oliver  v.  Cunningham,  6 
Fed.  60.  Compare  Central  Trust  Co.  r. 
Worcester  Cycle  Mfg.  Co.,  86  Fed.  35. 
Ga.— Grifiin  v.  Mutual  L.  Ins.  Co.,  119 
Ga.  664,  46  S.  E.  870.  La.— New  Or- 
leans Acid  &  F.  Co.  V.  Guillorv  &  Co., 
117  La.  821,  42  So.  329.  Minn.-Mann 
I'.  Flower,   26  Minn.  479,  5  N.  W.  365. 

[a]  Consent  of  Bankruptcy  Court. 
It  seems  to  be  necessary  for  a  trustee 
in  bankruptcy  be  given  the  consent  of 
the  bankruptcy  court  to  intervene  in 
a  state  court  in  a  cause  therein  pend- 
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may  intervene  in  actions  against  the  assignor  when  interested  in  the 
subject  of  the  litigation. 

b.  Attor7ieys.  —  An  attorney  whose  fees  are  to  be  paid  out  of  the 
money  collected  in  the  suit  cannot  intervene  in  the  suif^^  unless  he 
have  a  lien,^^  for  otherwise  his  interest  is  wholly  contingent.^^ 

c.  Persons  Interested  in  Bonds.  —  Either  the  principaP^  or 
sureties^^  on  a  bond  may  intervene  in  an  action  thereupon  against 
the  other.  The  holders  of  bonds  secured  by  trust  deed  or  mortgage 
may  be  permitted  to  intervene  in  an  action  of  foreclosure,*^"  or  in  an 


ing  against  the  bankrupt.     Drew  v.  Ft. 
Payne  Co.,  186  Ala.  285,  65  So.  71. 

55.  Kelly-Maus  &  Co.  v.  Newman, 
79  111.  App.  285;  Kobb  v.  Smith,  40 
Tex.  89;  Southern  Pacific  E.  Co.  v. 
Winton,  27  Tex.  Civ,  App.  503,  66  S. 
W.    477. 

[a]  But  in  an  action  by  an  attor- 
ney to  recover  his  fees,  an  attorney 
employed  by  him  to  perform  services 
for  which  he  was  to  receive  a  share 
of  the  fee  may  intervene  in  the  action. 
Barnes  V.  Shattuck,  13  Ariz.  338,  114 
Pac.  952. 

[b]  Where  Judgment  Has  Been  Re- 
covered.— An  attorney  who  has  per- 
formed services  and  recovered  a  judg- 
ment which  is  final  and  who  is,  under 
his  contract,  the  owner  of  one-half  of 
the  judgment  may  intervene  in  a  gar- 
nishment proceeding  under  an  execu- 
tion involving  the  judgment  recovered. 
Field  V.  Sammis,  12  N.  M.  36,  73  Pac. 
617. 

56.  •  U.  S.--Patrick  v.  Leach,  17  Fed. 
476.  Colo.— Hipp  V.  Spencer,  48  Colo. 
433,  109  Pac.  1109.  Neb.— Keynolds  r. 
Reynolds,  10  Neb.  574,  7  N.  W.  322. 
Va.— Fitzgerald 's  Exr.  v.  Irby,  99  Va. 
81,  37  S.  £.  777. 

57.  Kelley-Maus  &  Co.  v.  Newman, 
79  111.  App.  285.  See  supra,  VI, 
B,  2. 

58.  Kinney  v.  Reid  Ice  Cream  Co., 
57  App.  Div.  206,  68  N.  Y.  Supp.  325; 
Feinburg  v.  American  Sur.  Co.,  33  Misc. 
458,  67  N.  Y.  Supp.  868;  Nevins  v. 
Feinberg  v.  American  Sur.  Co.,  33  Misc. 
N.  Y.  Supp.  43;  Behn,  Meyer  &  Co.  v. 
Banco  Espanol-Filipino,  11  Phil.  Isl. 
253. 

59.  Hailey  v.  Boyd,   64   Ala.   399. 

[a]  Sureties  on  a  replevin  bond 
may  intervene  in  the  trial  and  may 
appeal  from  an  order  denying  inter- 
vention.   Coburn  v.  Smart,  53   Cal.  742. 

[b]  "As  a  general  rule,  a  surety 
on  an  eventual  condemnation-money 
bond  has  no  right  to  be  heard  in  the 
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proceeding  against  his  principal,  in 
which  the  bond  was  given."  If,  how- 
ever, the  principal  is  insolvent  and 
declines  to  defend',  the  surety  ought 
to  have  a  right  to  be  heard.  Or  if 
the  surety  has  a  defense  peculiar  to 
himself,  which  the  principal  is  under 
no  obligation  to  urge  he  may  be  per- 
mitted to  intervene.  Price  v.  Carlton, 
121  Ga.  12,  48  S.  E.  721,  68  L.  E.  A. 
736.  See  also  Holmes  v.  Langston,  110 
Ga.  861,  36  S.  E.  251. 

60.  U.  S. — Williams  V.  Morgan,  111 
U.  S.  684,  697,  4  Sup.  Ct.  638,  28  L. 
ed.  559;  Trust  Co.  v.  Norfolk  &  S.  R. 
•Co.,  174  Fed.  269;  Central  Trust  Co.  v. 
Marietta  &  N.  G.  R.  Co.,  63  Fed.  492. 
See  Fink  v.  Bay  Shore  Terminal  Co., 
144  Fed.  837,  75  C.  C.  A.  605.  D.  C. 
Parsons  v.  Little,  28  App.  Gas.  218. 
N.  J.— Williamson  v.  New  Jersey  So. 
R.  Co.,  25  N.  J.  Eq.  13.  Pa.— Bullock 
E.  M.  Co.  V.  Lehigh  Valley  Traction 
'Co.,   231   Pa.   129,  80   Atl.  568. 

[a]  A  bondholder  may  intervene  in 
a  foreclosure  by  trustees  to  contest 
the  allowances  made  to  the  trustees. 
' '  The  trustees  themselves,  who  were 
the  nominal  complainants,  were  the 
parties  interested  to  obtain  large  al- 
lowances for  themselves,  and  could  not 
be  relied  on  to  have  them  reduced." 
Williams  v.  Morgan,  111  U.  S.  684,  697, 
4  Sup.  Ct.  638,  28  L.  ed.  559. 

[b]  Where  Interests  of  Trustee  and 
Bondholder  Are  Adverse.— "The  prin- 
ciple that  the  trustee  named  in  the 
mortgage  given  to  secure  the  payment 
of  bonds  is  the  proper  party  to  pro- 
tect the  interest  of  all  the  bondholders, 
and  that  individual  bondholders  will 
not  be  permitted  to  take  part  in  the 
litigation,  is  not  applicable  to  a  con- 
troversy involving  the  validity  of 
bonds  for  the  satisfaction  of  which 
the  foreclosure  proceedings  are  being 
conducted.  An  intervention  is  permis- 
sible and  proper  in  such  a  case,  for 
the   reason    that    the    interests    of   the 
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action  to  distribute  all  the  property  of  the  mortgagor.^! 

d.  Actions  Upon  Contract.  —  Persons  who  are  not  parties  to  a  eon- 
tract  and  have  no  connection  with  it  are  not,  as  a  general  rule,  per- 
mitted to  intervene  in  an  action  at  law  upon  it.^^ 

e.  City,  County  or  State.  — A  city,°^  or  county,'^*  which  has  an 
interest  in  the  matter  in  litigation  may  intervene  in  the  action.  Ordi- 
narily, to  justify  intervention  by  a  state,  it  must  have  a  property 
interest  in  the  litigation/'^     The  attorney  general  has  been  permitted 


trustee  and  the  intervening  bonrlhold- 
ers  have  ceased  to  be  identical."  Cen- 
tral Trust  Co.  V.  California  &  N.  E. 
Co.,   110   Fed.    70. 

[c]  Fraud  Necessary  to  Interven- 
tion.—"The  petitioners  do  not  allege 
that  the  trustee  has  acted  in  bad  faith, 
or  that  it  has  in  any  manner  failed 
or  refused  to  properly  represent  their 
interests.  They  claim  that,  for  the  pro- 
tection of  the  interests  represented  by 
them,  they  should  be  allowed  to  inter- 
vene; but  they  do  not  show  that  such 
interests  are  not  now  honestly  pro- 
tected in  the  manner  provided  by  the 
bondholders  themselves.  ...  I  think 
the  rule  is  now  well  established  that 
the  individual  bondholder  and  the 
separate  beneficiary  will  not  be  made 
parties  to  suits  relating  to  mortgage 
or  trust  deed  unless  it  is  alleged  and 
shown  that  the  trustee  is  incompetent 
or  for  some  reason  cannot  faithfull.y 
represent  the  cestui  que  trust."  Clvde 
V.  Richmond  &  D.  E.  Co.,  55  Fed.  445. 
And  see  also  Eeid  r.  Judges  of  Circuit 
Court,  175  Fed.  774,  99  C.  C.  A.  600; 
Toler  V.  East  Tennessee  V.  &  G.  E.  Co., 
67   Fed.   168. 

61.  Illinois  Steel  Co.  v.  Ramsey,  17G 
Fed.  85,3,  100  C.  C.  A.  323. 

62.  Honegger  v.  Wettstein,  94  N.  Y. 
252. 

[a]  One  who  is  neither  party  nor 
privy  to  a  contract  for  the  sale  of 
timber  on  his  laud,  but  whose  right 
of  action  is  against  both  parties  to 
the  action,  for  damages  for  trespassing 
on  his  land  and  wasting  his  timber, 
has  not  such  an  interest  as  entitles 
him  to  intervene.  Melvin  v.  Chancy, 
8   Tex.   Civ.   App.   252,  28  S.  W.  241. 

[b]  One  vfho  is  not  a  party  to  a 
contract  but  who  claims  he  was  to 
have  a  joint  interest  in  it  and  who 
joined  with  the  plaintiff  in  perform- 
ing the  contract,  has  no  more  claim 
on  the  fund  than  a  mere  creditor  and 
cannot  intervene  in  an  action  upon 
the  contract.  O'Brien  v.  Police  Jury, 
2  La.  Ann.  355. 


[e]  Property  owners  who  have  paid 
in  money  assessed  against  them,  may 
intervene  in  an  action  by  a  contractor 
against  the  city  to  recover  this  money. 
Woodruff  Place  v.  Garman,  179  Ind.  1, 
100  N.  E.  296.  Compare  Westland  Pub. 
Co.  V.  Royal,  36  Wash.  399,  78  Pac. 
1096. 

63.  In  an  action  against  a  contrac- 
tor for  an  injunction  against  trespass- 
ing on  plaintiff's  property,  a  city 
claiming  the  property  had  "been  dedi- 
cated as  a  street  may  intervene,  as  a 
complete  determination  of  the  case 
could  not  be  had  without  the  city  for 
it  had  authorized  the  action  of  the 
contractor.  Hunter  v.  Clark  &  Henery 
Const.    Co.,    69    Ore.    34,    137   Pac.    743. 

64.  "Action  to  set  aside  a  convey- 
ance made  to  the  defendant.  .  .  . 
The  petition  avers,  in  substance,  that 
at  one  time  the  farm  was  owned  by 
Davis  county,  and  was  occupied  by  it 
as  a  poor-farm;  .  .  .  that  the  super- 
visors .  .  .  sold  the  farm  without 
appraisement,  and  for  a  grossly  inade- 
quate price.  .  .  .  This  .action  was 
brought  by  the  plaintiff",  '  McConnell, 
and  one  or  more  others,  who  aver  that 
they  are  taxpayers  in  Davis  county, 
ond  they  ask  that  they  be  heard  in 
behalf  of  all  the  inhabitants  and  tax- 
payers of  the  county.  ...  In  this 
case  the  county  joined  with  the  de- 
fendant, Hutchinson,  in  resisting  the 
claim  of  the  plaintiffs.  ...  It  might 
be  conceded  that  the  county  has  no 
interest  in  the  action  if  the  convey- 
ance could  be  set  aside,  and  the  county 
be  allowed  to  keep  the  farm  and  pur- 
chase money  also."  But  as  sale  is 
advantageous  to  the  county  and  the 
county  would  be  deprived  of  the  ad- 
vantage of  the  sale  if  the  plaintiff  suc- 
ceeds in  the  action,  the  county  has  an 
interest  in  the  action.  McConnell  V. 
Hutchinson,  71  Iowa  512,  32  N.  W.  481. 

65.  Farmers'  Loan  &  T.  Co.  r.  Chi- 
cago, etc.  R.  Co.,  68  Fed.  412. 
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to  intervene  in  matters  of  public  interest,'^"  as  boundary  disputes," 
and  suits  affecting  public  charities.^^  Likewise  a  state  may  inter- 
vene in  an  action  to  prevent  her  agent  from  being  compelled  to  do  an 
act  alleged  to  be  unauthorized  by  law.^^ 

f.  Creditors.  —  While  a  creditor  having  a  specific  lien  on  a  fund 
or  property  belonging  to  the  debtor  and  likely  to  be  dissipated  by  the 
action  may  intervene/°  mere  general  or  contract  creditors  ordinarily 
have  no  such  interest  as  would  authorize  their  intervention  in  an 
action  against  the  debtor  or  involving  his  property,"  at  least  in  the 


66,  U.  S.— Stanley  v.  Schwalby,  147 
U.  S.  508,  13  Sup.  Ct.  418,  37  L.  ed. 
259;  Exchange  v.  McFadden,  7  Cranch 
116,  3  L.  ed.  287;  Percy  Summer  Club 
f.  Astle,  110  Fed.  486,  distinguishing 
Potter  V.  Beal,  50  Fed.  860,  2  C.  C.  A. 
60.  See  also  Georgia  f.  Jesup,  106  U. 
S.  458,  1  Sup.  Ct.  363,  27  L.  ed.  216. 
111.— See  Blatcliford  v.  Newberry,  100 
111.  484.  La.— New  Orleans  &  €.  E. 
Co.  V.  New  Orleans,  3,4  La.  Ann.  429. 
N.  M.— United  States  Trust  Co.  v.  Ter- 
ritory, 10  N.  M.  416,  62  Pac.  987,  suit 
to  recover  taxes. 

Intervention  in  Actions  "by  and 
Against  the  State. — See  infra,  VII,  G. 

[a]  To  Contest  Appointment  of  Ad- 
ministrator.— The  state  has  no  right  or 
authority  to  appear  and  contest  a  peti- 
tion for  letters  of  administration  of  the 
estate  of  an  intestate.  In  re  McClel- 
lan's  Estate,  27  S.  D.  109,  129  N.  W. 
1037,  Ann.  Cas.  1913C,  1029,  and  note. 
Compare  In  re  Davenport,  142  App. 
Div.  41,  126  N.  Y.  Supp.  693;  Eobert- 
son's  Estate,  1  Pa.  Dist.  317. 

67.  In  contests  between  states  con- 
cerning the  boundary  line,  the  United 
States  having  a  general  interest  in 
the  boundary  between  states,  the  at- 
torney general  may  intervene,  adduce 
proofs  and  be  heard  in  argument,  with- 
out the  United  States  becoming  a  party 
in  a  technical  sense,  and  without  hav- 
ing a  judgment  for  or  against  the 
general  government.  Florida  V.  Geor- 
gia, 17  How.  (U.  S.)  478,  15  L.  ed. 
181. 

68.  In  re  Creighton,  91  Neb.  654, 
136  N.  W.  1001,  Ann.  Cas.   1913D,  128. 

69.  State  ex  rel.  Salomon  v.  Gra- 
ham, 23   La.  Ann.  402. 

70.  Ind.— Cambria  Iron  Co.  v.  Union 
Trust  Co.,  '154  Ind.  291,  55  N.  E.  745, 
56  N.  E.  665,  48  L.  E.  A.  41.  La. 
Brown  &  Son  v.  Saul,  4  Mart.  N.  S. 
434,  16  Am.  Dec.  175.  Pa.— Kern's 
Estate,  17  Pa.  Co.  Ct.  437,  one  having 
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equitable    lien.      Va. — Eau     v.     Shaver, 
102  Va.  08.  45  S.  E.  873. 

[a]  Preferred  creditors  may  inter- 
vene in  an  attachment  suit  in  which 
property  of  the  debtor  held  under  a 
trust  deed  is  attached.  Boltz  v.  En- 
gelke   (Tex.  Civ.  App.),  43  S.  W.  47. 

[b]  Intervention  In  Creditors' 
Suits.— See  George  v.  St.  Louis  Cable 
&  W.  E.  Co.,  44  Fed.  117  (only  by 
judgment  creditor) ;  Postal  Tel.  Cable 
Co.  V.  Snowden,  68  Md.  118,  12  Atl. 
549;  and  6  Standard  Proc.  202,  et  seq. 

[c]  A  creditor  may  intervene  in  an 
action  brought  by  a  creditor  for  the 
benefit  of  all  the  creditors.  Nix  v. 
Dukes,  58  Tex.  96;  Piedmont  &  A.  L. 
Ins,  Co.  v.  Maury,  75  Va.  508.  But 
see   Bowker   v.    Haight,   58    Tex.   96. 

71.  U.  S.— Hollins  v.  Brierfield  Coal 
&  I.  Co.,  150  IT.  S.  371,  14  Sup.  Ct.  127, 
37  L.  ed.  1113;  Bronson  v.  Eailroad 
Co.,  2  Black.  .524,  17  L.  ed.  359;  Uni- 
ted States  V.  Carter,  192  Fed.  311,  112 
C.  C.  A.  569;  Louisville  Trust  Co,  V. 
Louisville,  etc.  E.  Co.,  84  Fed.  539,  28 
C.  C.  A.  202;  George  v.  St.  Louis  Cable 
&  W.  E.  Co.,  44  Fed.  117.  Ark.— Foley 
V.  Whitaker,  26  Ark.  95.  Cal.— Horn 
V.  Volcano  Water  Co.,  13  Cal.  62,  73 
Am.  Dec.  569.  Ga. — Askew  v.  Cars- 
well,  63  Ga.  162.  lU.— Wightman  v. 
Yaryan  Co.,  217  111.  371,  75  N.  E.  502, 
108  Am.  St.  Eep.  258,  3  Am.  &  Eng. 
Ann.  Cas.  1089.  La. — Lincoln  v.  New 
Orleans  Express  Co.,  45  La.  Ann.  729, 
12  So.  937;  Brown  v.  Saul,  4  Mart.  N. 
S.  435.  Md.— Postal  Tel.  Cable  Co.  v. 
Snowden,  68  Md.  118,  12  Atl.  549. 
Mich.— Union  Trust  Co.  V.  Detroit,  etc., 
E.  Co.,  127  Mich.  252,  86  N.  W.  788. 
Neb.— Kansas  &  C.  P.  E.  Co.  v.  Fitz- 
gerald, 33  Neb.  137,  49  N,  W,  1100; 
Welborn  f.  Eskey,  25  Neb.  193,  40  N. 
W.  959.  N.  J.— Jones  v.  Winans,  20 
N.  J.  Eq.  96.  N.  M.— First  Nat.  Bank 
V.  Clark,  153  Pac.  69;  Flournoy  v.  Bul- 
lock, Baker  &  Co.,  11  N.  M.  87,  104, 
66  Pac.  547.     N.  Y. — Herring  v.  New 
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absence  of  fraud/^     Attaching  creditors^'   are  commonly  allowed  to 


York,  L.  E.  &  W.  E.  Co.,  105  N.  Y.  340, 
370,  12  N.  E.  763;  Bouden  v.  Long 
Acre  Sq.  B.  Co.,  92  App.  Div.  325,  8(i 
N.  Y.  Supp.  1080.  S.  D.— Yetzcr  v. 
Young,  3  S.  D.  263,  52.  N.  W.  1054. 
Tex. — Shackleford's  Admx.  v.  Gates,  35 
Tex.  781.  Wash.— Churchill  v.  Ste- 
phenson, 14  Wash.  620,  45  Pac.  28; 
Thompson  v.  Huron  Lumber  Co.,  4 
Wash.  600,  30  Pac.  741,  31  Pac.  25. 

[a]  But  see  Sayler  v.  Simpson,  45 
Ohio  St.  141,  unsecured  creditors  of  the 
assignor  of  mortgages  assigned  to  an 
assignee  for  the  benefit  of  creditors. 
See  3.  Standard  Proc.  80,  note  3,  65'9; 
3  Am.  &  Eng.  Ann.  Cas.  1091,  note. 

[b]  "One  creditor  of  the  common 
debtor  has  no  right  to  be  made  a  party 
to  another  creditor's  suit,  or  to  in- 
tervene in  it  at  any  stage  of  its  pro- 
gress, the  suit  being  an  ordinary  action 
at  law  for  the  recovery  of  a  debt." 
Askew  V.  Carswell,  63  Ga.  162. 

[e]  Simple  contract  creditors  may 
intervene  in  a  foreclosure  suit  if  they 
have  any  equities  in  respect  to  the 
property  whether  prior  or  subsequent 
to  those  of  the  complainant,  Hollins 
V.  Brierfield  Coal  Co.,  150  U.  S.  371, 
14  Sup.  Ct.  127,  37  L.  ed.  1113;  Lom- 
bard Inv.  Co.  V.  Seaboard  Mfg.  Co.,  74 
Fed.  325,  37  L.  ed.  1113. 

[d]  A  claim  of  fraudulent  conspir- 
acy between  plaintiff  and  defendant  is 
not  sufficient  to  justify  intervention  by 
simple  contract  creditors  in  an  action 
on  promissory  notes  in  which  an  at- 
tachment was  issued  against  the  goods 
of  the  defendant.  Lewis  v.  Harwood, 
28  Minn.  428,  10  N.  W.  586. 

fe]  Creditors  of  a  succession  have 
■0  right  to  intervene  in  a  proceeding 
by  the  heirs  to  compel  an  administra- 
tor to  render  his  accounts.  Moreau  v. 
Moreau,  25  La.  Ann.  214;  Succession  of 
Thomas,  12  Rob.   (La.)   215. 

[f]  Creditors  of  the  heirs  of  a  de- 
ceased person  have  no  right  to  inter- 
vene, as  such,  in  the  administration 
and  liquidation  of  the  hereditary  suc- 
cession. In  re  Estate  of  Pascual,  11 
Phil.   Isl.   34. 

[g]  Where  property  of  a  debtor  is 
in  a  receiver's  hands,  general  unse- 
cured creditors  cannot  intervene.  In- 
ternational Banking  Corp.  r.  Corrales, 
14  Phil.  Isl.  360.  See  Postal  Tel.  Cable 
Co.  V.  Snowden,  68  Md.  118,  12  Atl.  549. 


72.  Succession  of  Baum,  11  Eob. 
(La.)    314. 

[a]  Where  secured  bondholders,  by 
private  arrangement  with  the  debtor, 
dispense  with  judicial  sale,  the  unse- 
cured creditors  may  intervene.  Farm- 
ers' Loan  &  Trust  Co.  v.  Missouri,  I. 
&  N.  R.  Co.,  21  Fed.  264. 

73.  Jacobson  r.  Landolt,  73  Wis.  142, 
40  N.  W.  636,  9  Am.  St.  Eep.  767.  See 
1  Standard  Peoc.  521;  3  Standard 
Proc.   656. 

[a]  Where  the  levy  of  a  writ  of  at- 
tachment by  a  sheriff'  has  been  wrong- 
fully prevented  by  a  marshal,  who  un- 
der a  void  process  has  taken  possession 
until  a  subsequent  valid  process  could 
be  issued,  the  party  at  whose  instance 
the  attachment  was  issued  may  inter- 
vene in  the  United  States  court,  to  have 
his  priority  established.  Gimbel  v.  Pit- 
kin, 124  U.  S.  131,  8  Sup.  Ct.  379,  31 
L.  ed.  374. 

[b]  A  court  of  the  United  States 
has  equitable  power  to  control  its  pro- 
cess and  affairs  to  prevent  abuse.  Gum- 
bel  V.  Pitkin,  124  U.  S.  131,  8  Sup.  Ct. 
379,  31  L.  ed.  374. 

[c]  An  attaching  creditor  who  has 
attached  the  defendant's  equity  of  re- 
demption only,  cannot  intervene  in  a 
mortgage  foreclosure  suit.  Lombard 
Inv.  Co.  V.  Seaboard  Mfg.  Co.,  74  Fed. 
325. 

[d]  In  an  action  against  an  officer 
for  conversion,  attaching  creditors  who 
have  given  the  officer  an  indemnity 
bond  have  no  legal  right  to  intervene. 
McKee  v.  Coffin,  66  Tex.  304,  1  S.  W. 
276. 

[e]  Junior  attaching  creditors  may 
intervene.  Ark. — Eice  v.  Dorrian,  57 
Ark.  541,  22  S.  W.  213.  Cal.— McEl- 
downey  v.  Madden,  124  Cal.  108,  56 
Pac.  783;  Kimball  v.  Eichardson-Kim 
ball  Co.,  Ill  Cal.  386,  43  Pac.  1111 
Coghill  V.  Marks,  29  Cal.  673;  Speyer  f 
Ihmels,  21  Cal.  280,  81  Am.  Dec.  157 
Davis  V.  Eppinger,  18  Cal.  378,  79  Am 
Dec.  184.  Miss.— First  Nat.  Bk.  v 
Solomon,  71  Miss.  889,  16  So.  302.  Neb, 
Deere  v.  Eagle  Mfg.  Co.,  49  Neb.  385, 
68  N.  W.  504.  N.  H.— Pike  r.  Pike,  24 
N.  H.  3S4,  bv  statute.  Tex. — Bateman 
V.  Eamsev,  74  Tex.  589,  12  S.  W.  235; 
Nenney  v.  Schluter  &  Co.,  62  Tex.  327. 

Compare  Bank  of  Fayetteville  v. 
Spurling,  52  N.  C.  398.  See  3  Stand- 
ard Proc.  656. 
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intervene,  under  the  rule  permitting  intervention  by  lienholders,  and 
the  same  is  true  as  to  mortgages/*  judgment  creditors/^  and  landlords 
with  a  landlord's  lien/^ 

g.     Executors,  Administrators  and  Beneficiaries.  —  An  executor  or 


[f]  "Althougli  the  interveners  have 
not  a  claim  to  or  lien  upon  any  prop- 
erty which  is  the  direct  subject  of  liti- 
gation in  this  action,  they  have  a  lien 
upon  property  which  is  held  subject  to 
the  results  of  the  litigation,  and  which 
would  be  lost  to  the  interveners  if  the 
original  action  should  proceed  to  judg- 
ment and  execution."  Speyer  v.  Ihm- 
els,  21  Cal.  280,  287,  81  Ani.  Dec.  157. 

[g]  Purpose  of  Intervention.— "It 
is  well  settled  by  the  decisions  of  this 
court  that  a  junior  attaching  creditor 
may  intervene  in  the  suit  of  the  first 
attaching  creditor  for  the  purpose  of 
contesting  the  validity  of  the  debt  upon 
which  it  is  founded,  but  not  for  the 
purpose  of  quashing  the  writ  for  in- 
formalities. Nenny  v.  Schleuter,  62 
Tex.  328;"  Bateman  v.  Eamsey,  74 
Tex.  589,   592,   12   S.   W.   235. 

[h]  In  sheriff's  action  against  debt- 
or of  attached  creditor,  see  Glenville 
Woolen  Co.  v.  Eipley,  6  Eobt.  (N.  Y.) 
530. 

[i]  But  a  garnishment  of  the  claim 
in  controversy  does  not  give  a  simple 
contract  creditor  an  interest  in  the  sub- 
ject-matter sufficient  to  support  an  in- 
tervention. Noyes  v.  Brown,  75  Tex. 
458,  13  S.  W.  36. 

74.  Ala.— City  Bank  &  Trust  Co.  v. 
Leonard,  168  Ala.  404,  53  So.  71.  Kan. 
Bodwell  r.  Heaton,  40  Kan.  36,  18  Pae. 
901.  Mass.— Everett  v.  Jidwards,  149 
Mass.  588,  22  N.  E.  52,  14  Am.  St.  Eep. 
462,  5  L.  E.   A.   110. 

See  the  title  "Mortgages." 

[a]  But  if  his  debt  has  not  matured, 
and  his  mortgage  is  not  called  into 
question,  he  cannot  intervene  in  an  ac- 
tion between  the  mortgagor  and  a  third 
person  respecting  the  title,  and  this  is 
especially  true  where  it  appears  that 
a  part  of  the  property  not  involved  in 
the  litigation  is  amply  sufficient  to  sat- 
isfy the  mortgage.  Wells  v.  Blackman, 
121  La.  394,  46  So.  437. 

[b]  A  mortgagee  having  the  right 
to  redeem  property  sold  for  taxes  can- 
not intervene  in  an  action  of  ejectment 
by  the  owner  against  the  purchaser  at 
St  tax  sale.  Slade  v.  Eose,  188  Fed. 
749. 

[c]  Subsequent   Incumbrancers. 
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Carlin  v.  Jones,  55  Ala.  624;  Gale  v. 
Shillock,  4  Dak.  182,  29  N.  W.  661; 
Chapman  v.  Lacour,  25  Tex.  94.  Com- 
pare Ex  parte  Printup,  87  Ala.  148,  6 
So.  418. 

75.  Judgment  creditor  with  a  lien 
on  the  res.  Dak. — Gale  v.  Shillock,  4 
Dak.  182,  30  N.  W.  138.  Neb.— Spald- 
ing V.  Murphy,  63  Neb.  401,  88  N.  W. 
4:39.  S.  D.— Yetzer  v.  Young,  3  S.  D. 
263,  52  N.  W.  1054. 

See  1  Standard  Proc.  521;  3  Stand- 
ard Proc.   658,   also  infra,  VI,  B,   4,  i. 

Form  of  petition  by  execution  credi- 
tor in  suit  against  levying  officer,  see  9 
Standard  Proc.  673. 

[a]  A  judgment  creditor  of  a  de- 
ceased person  is  not  entitled  to  be 
made  a  party  to  a  partition  suit  in- 
stituted for  the  purpose  of  apportion- 
ing real  estate  of  the  late  debtor  among 
his  heirs  and  devisees,  in  order  to  en- 
force his  claim  to  be  paid  out  of  such 
real  estate.  Waring  v.  Waring,  3  Abb. 
Pr.   (N.  Y.)    246. 

[b]  In  an  action  against  the  sheriff 
for  trespass,  a  judgment  creditor  may 
intervene.  Thorn  Wire  Hedge  Co.  v. 
Fuller,  122  IT.  S.  535,  7  Sup.  Ct.  1265, 
30  L.  ed.  1235. 

fc]  In  an  action  by  third  persons 
claiming  title  to  the  property  levied 
on  by  the  sheriff,  a  judgment  credi- 
tor may  intervene.  Eosenberg  V.  Salo- 
mon, 144  N.  Y.  92,  38  N.  E.  982;  Uhl- 
felder  r.  Tamsen,  18  Misc.  173,  41  N. 
Y.   Supp.   438. 

[d]  Judgment  creditors  are  in  no 
sense  purchasers;  their  judgments  are 
simplj'  general  liens  upon  whatever  in- 
terest the  judgment  defendants  may 
have  in  the  land,  and,  hence,  their 
rights  do  not  stand  in  the  way  of  the 
reformation  of  prior  deeds  and  mort- 
gages, nor  in  the  way  of  the  enforce- 
ment of  equities  as  between  the  grant- 
or and  grantee.  Boyd  v.  Anderson,  102 
Ind.  217,  1  N.  E.  724. 

76.  International  Bank  Corp.  v. 
Corrales,  14  Phil.  Isl.  360,  distin- 
gvAshing  International  Banking  Corp.  v. 
Corrales,  10  Phil.  Isl.  4.'? 5;  Sullivan  & 
Co.  V.  Cleveland,  62  Tex.  677;  Polk  v. 
King,  19  Tex.  Civ.  App.  666,  48  S.  W. 
601. 
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administrator  may  intervene  to  protect  the  interests  of  the  estate 
committed  to  his  charge."  An  executor  who  is  personally  interested 
in  the  estate  may  undoubtedly  intervene  in  his  private  capacity  al- 
though already  in  court  in  his  representative  capacity,  as  a  party 
may  be  before  the  court  in  two  or  more  capacities.^**  A  legatee  may 
intervene  in  an  action. against  an  executor  or  administrator  regarding 
the  property  in  which  he  is  interestedj^ 

h.  Eushand  and  ^¥ife.^'^  —  At  common  law  a  married  woman  could 
not  intervene  in  an  action  by  her  husband.*^^  But  she  may  intervene 
in  an  action  against  him  aifeeting  her  interests.*- 

i.  Commercial  Paper.  —  A  person  entitled  to  the  proceeds  of  a 
note  or  other  commercial  paper,**^  or  a  part  thereof,**  may  intervene 


77.  Jefferson  County  Bank  v.  Bob- 
bins, 67  Wis.  68,  29  N.  W.  209,  893. 
See  8  Standard  Proc.  755. 

[a]  The  executor  of  a  deceased 
partner  should  not  be  allowed  to  in- 
tervene in  an  action  by  the  surviving 
partners  to  collect  the  debts  due  the 
partnership  without  some  sufficient  rea- 
son therefor.  Watson  v.  Miller,  55  Tex. 
289,   292. 

[b]  Where  the  land  in  controversy 
is  not  devised  by  the  will  and  the  ad- 
ministrator has  no  authority  to  sell,  he 
cannot  come  into  an  action  regarding 
the  land,  of  his  own  motion,  to  obtain 
an  order  directing  a  sale.  Clayton  v. 
Blough,  93   Ind.  85. 

[c]  Executors  residing  in.  another 
state  or  representing  a  testator  whose 
will  was  opened  there  cannot  inter- 
vene in  an  action  until  they  cause  the 
will  to  be  made  executory  in  the  state 
where  the  action  is  pending.  Lincoln 
Fearing  &   Co.  v.   Ball,  6  La.   685. 

78.  Stockton  Bldg.  &  L.  Assn.  v. 
Chalmers,  75  Cal.  332,  17  Pac.  229,  7 
Am.  St.  Eep.  173. 

79.  Beck  v.  Staudt,  140  App.  Div. 
481,  125  N.  Y.  Supp.  430;  Sherwood  v. 
Harbeck,  13  App.  Div.  133,  42  N.  Y. 
Supp.  1045;  Gueli  v.  Lennihan,  55  Hun 
608,  8  N.  Y.  Supp.  453.  Compare  Bump 
V.  Gilchrist,  4  N.  Y.  Supp.  737. 

[a]  A  brother,  as  heir,  may  inter- 
vene in  an  action  for  the  foreclosure 
of  a  mortgage,  where  he  claims  the  de- 
ceased mortgagor  was  not  indebted  to 
the  plaintiff  and  that  the  mortgage  was 
obtained  by  undue  influence.  Zundel 
V.  Tacke,  47  Hun    (N.  Y.)    239. 

[b]  In  New  York  under  the  provis- 
ions of  §2817  of  the  Code  of  Civ.  Proc, 
a  legatee  may  intervene  only  to  op- 
pose the  probate  of  a  will  to  secure  a 
benefit  or  to  protect  a  threatened  right; 


and,  where  one  by  his  successful  inter- 
vention would  become  a  loser,  his  ap- 
plication will  be  denied.  Matter  of 
Hoyt's  Will,  55  Misc.  159,  106  X.  Y. 
Supp.   359. 

80.  See  7  Standard  Proc.  1023. 
Intervention     by     Corespondent     in 

Divorce  Proceeding. — See  7  Standard 
Proc.   752. 

81.  See  11  Standard  Proc.  759. 

82.  See  11  Standard  Proc.  759. 

[a]  In  a  foreclosure  against  the 
homestead,  a  wife  is  a  proper  party 
intervener.  Mabury  v.  Ruiz,  58  CaJ. 
11;  Moss  V.  W^arner,  10  Cal.  296;  Sar- 
gent r.  Wilson,  5  Cal.  504. 

83.  Cal.— Stich  v.  Goldner,  38  Cal. 
60S.  Ind. — Kastner  v.  Pibilinski,  96 
Ind.  229.  La.— Jones  v.  Jenkins,  9  Eob. 
180.  Neb. — Holland  v.  Commercial 
Bank,  22  Xeb.  585,  36  N.  W.  112.  Ohio. 
Ivernohan  v.  Durham,  48  Ohio  St.  1, 
26  N.  E.  982,  12  L.  R.  A.  41,  owner. 
S.  D.— Taylor  r.  Bank  of  Volga,  9  S.  D. 
572,  70  N.  W.  834.  Tex.— Bremond  V. 
Manlev,  31  Tex.  6;  Eccles  r.  Hill,  13 
Tex.  65;  Field  r.  Gantier,  8  Tex.  74. 

[a]  Certificate  of  Deposit.— Dunn  v. 
National  Bank,  11  S.  D.  305,  77  N.  W. 
111. 

[b]  Assignee. — U.  S.— Cathay  Trust 
r.  Brooks,  193  Fed.  973,  114  C.  C.  A. 
125.  La. — Jones  v.  Jenkins,  9  Eob.  180. 
Tex. — Converse  &  Co.  v.  Sorley,  39  Tex. 
515. 

[c]  Judgment  creditors  of  the  payee 
of  a  note  have  no  right  to  intervene 
in  an  action  by  the  assignee  on  the 
ground  that  the  payee  Avas  insolvent 
and  transferred  the  note  without  con- 
sideration to  defraud  his  creditors. 
Westcott  V.  Patton,  10  Colo.  App.  544, 
51    Pac.   1021. 

84.  Eust  &  Johnson  v.  Woolbright, 
54  Ga.  310. 
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in  an  action  upon  the  instrument.  An  indorser  who  is  contingently 
liable  on  the  notes  forming  the  subject  of  the  action  has  been  held 
entitled  to  intervene.^'' 

j.  Owner  of  the  Property.  —  A  person  claiming  to  be  the  owner 
of  the  property  in  litigation,®*'  or  of  an  interest  therein,^^  has  an  inter- 
est in  the  matter  in  litigation  and  may  intervene.  But  in  some 
actions,  such  as  ejectment^®  and  forcible  detainer,®^  the  subject-matter 
in  litigation  is  the  right  to  possession  of  the  property  and  therefore 
an  owner  claiming  title  paramount  to  both  parties  is  not  interested 
in  the  matter  in  litigation  and  cannot  intervene.  "Where  the  property 
of  the  intervener  has  been  seized  as  the  property  of  one  of  the  liti- 
gants, he  has  such  an  interest  in  the  subject-matter  of  the  suit  as  will 
justify  an  intervention  to  have  his  rights  in  the  seized  property  deter- 


85.  Hosmer  r.  Darrah,  So  App.  Div. 
485,  88  N.  Y.  Supp.  413,  the  iudorser 
■was  also  a  large  stockholder  and  a 
creditor  of  the  corporation  promisor. 
But  see  supra,  VI,  B,  2. 

86.  Ark.— Gunnells  V.  Latta,  86  Ark. 
304,  111  S.  W.  273.  Ind.— Kastner  v. 
PiBilinski,  96  Ind.  229.  la.— -Orcutt  V. 
Woodard,  136  Iowa  412,  113  N.  W.  848, 
action  to  restrain  an  interference  with 
outlet  to  tile  drain  on  land  of  inter- 
vener. La. — Rives  f.  Gulf  Refining  Co., 
133  La.  178,  62  So.  623.  Neb.— Fred- 
erick V.  Gehling,  89  Neb.  93,  130  N. 
W.  968;  McConniff  v.  Van  Dusen,  57 
Neb.  49,  77  N.  W.  348;  Welborn  v.  Es- 
key,  25  Neb.  195,  40  N.  W.  960;  Hol- 
land V.  Commercial  Bank,  22  Neb.  585, 
36  N.  W.  113.  N.  C.— Sprague  r.  Bond, 
113  N.  C.  551,  18  S.  E.  701.  Pa.— Demp- 
ster V.  Baxmyer,  231  Pa.  28,  79  Atl.  805. 
Phil.— Alvarez  v.  Montinola,  1  Phil. 
Isl.  624.  Tex. — Bass  v.  Fontleroy,  11 
Tex.  698;  Davis  r.  West  Texas  Bank 
(Tex.   Civ.  App.),   116   S.   W.  393. 

Compare  Dent  v.  Ross,  35  Pa.  337. 
City   or   County. — See   supra,  VI,   B, 
4,  e. 

[a]  A  claimant  of  money  in  the 
hands  of  a  third  person  as  the  pro- 
ceeds of  a  note  and  mortgage  assigned 
to  claimant  may  intervene.  Dennis  V. 
Kolm,   131   Cal. '91,   63   Pac.   141. 

[b]  In  Foreclosure  Suits. — One  who 
claims  the  mortgaged  premises  in  op- 
position   to    the    mortgagor    and    mort- 

,  gagee  cannot  intervene  in  the  equit- 
able action  of  foreclosure  to  assert 
such  claim,  because  adverse  titles  can- 
not be  litigated  in  a  foreclosure  suit. 
Farmers'  Loan  &  T.  Co.  v.  San  Diego, 
St.  C.  Co.,  40  Fed.  105;  Peachy  v.  Wit- 
ter,  131   Cal.   316,   63   Pac.   468. 

[c]  Where    the    intervention    would 
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delay  the  suit,  it  will  not  be  permitted. 
Coffin  V.  Chattanooga  W.  &  P.  Co.,  44 
Fed.  533.     See  infra,  XIII,  F,  3. 

|d]  Where  the  proceedings  would 
cast  a  cloud  over  an  owner's  title  he 
may  intervene.  Whitman  v.  Willis,  51 
Tex.  421,  426. 

[e]  A  taxpayer  may  intervene  to 
stop  an  illegal  levy  while  his  property 
is  subject  to  taxation,  because  such  a 
levy  would  cast  a  cloud  upon  the  title 
to  his  property.  But  he  cannot  inter- 
vene for  this  purpose  where  fhe  money 
has  been  collected  and  is  in  the  treas- 
ury. Seligman  v.  Santa  Rosa,  81  Fed. 
524. 

87.  N.  Y.— Haas  v.  Craighead,  19 
Hun  396.  P.  E.  —  Fernandez  r.  Avel- 
lanet,  16  Porto  Rico  61.  Tenn.— Hill  v. 
Bowers,  4  Heisk.  272,  275. 

[a]  A  person  having  an  interest  and 
possession  of  property  for  the  posses- 
sion of  which  the  original  parties  are 
contending  may  intervene  in  that  ac- 
tion. Labarre  v.  Burton-Swartz  Cy- 
press Co.,  126  La.  982,  53  So.  113. 

By  Beneficiary  in  Insurance  Policy. 
See  the  title  "Insurance." 

[b]  A  tenant  claiming  to  have  re- 
ceived a  lease  before  assignment  of 
the  property  involved  is  entitled  to  be 
made  a  party  to  an  action  for  settle- 
ment of  a  partnership  where  there  is  a 
judicial  sale  and  a  general  writ  of  pos- 
session against  the  tenants  in  favor  of 
the  assignee  of  the  purchaser.  Aull  v. 
Bowling  Green  Opera  House  Co.,  122 
Ky.   621,  92   S.   W.  943. 

88.  Reay  v.  Butler,  2  Cal.  Unrep. 
501,  7  Pac.  669;  Porter  r.  Garrissino, 
51  Cal.  559.    See  7  Standard  Proc.  1022. 

89.  Atkinson  r.  Stausberry,  131  Ky. 
249,  114  S.  W.  1196. 
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mined.^^  A  purchaser  of  all  the  property  of  another  has  not  thereby 
an  interest  in  the  matter  in  litigation  which  entitles  him  to  intervene 
in  a  purely  personal  action  against  the  latter.^^  A  purchaser  pendente 
lite,  of  the  property  in  litigation  may  intervene  to  protect  his  inter- 
ests.''^  It  has  been  held  that  if  an  action  would  render  a  former 
owner  liable  on  his  covenants,  he  may  intervene  therein.^^ 


90.  Cal.— Dennis  v.  Kolm,  131  Cal. 
91,  63  Pae.  141.  la.— Sperry  v.  Eth- 
ridge,  70  Iowa  27,  30  N.  W.  4.  La. 
Moreau  v.  Moreau,  25  La.  Ann.  214. 

And  see  more  fiilly  as  to  attachment, 
3  Standard  Proc.   656,  et  seq. 

In  case  of  garnishment,  see  10  Stand- 
ard Proc.  552. 

[a]  A  party  whose  property  is  at- 
tached cannot  intervene  to  defend  the 
original  action.  If  such  practice  were 
countenanced  "any  person  having 
property  attached  in  an  action  against 
another  would  have  a  right  to  defend 
the  action,  and  if  there  were  several 
whose  property  was  attached  there 
would  be  several  besides  the  defendant 
having  a  right  to  defend,  whether  the 
defendant  were  willing  or  not.  This 
would  be  manifestly  unreasonable. ' ' 
Waterman  v.  Sprague  Mfg.  Co.,  14  R. 
I.  43,  45. 

[b]  Sequestration.  —  "It  was  al- 
leged that  the  intervener  was  the  own- 
er and  in  possession  of  the  logs  when 
they  were  seized  under  the  writ  of  se- 
questration sued  out  by  Irvin  against 
J.  W.  Ellis,  and  taken  from  his  posses- 
sion and  delivered  to  Irvin.  These  al- 
legations certainly  show  that  the  in- 
tervenor  had  an  interest  in  the  subject 
matter  of  the  suit,  which  is  the  ordi- 
nary test  of  the  right  to  intervene." 
Irvin  V.  Ellis,  76  Tex.  164,  13  S.  W. 
22. 

Form  of  petition  by  owner  whose 
goods  are  seized  on  at,tachment,  see  9 
Standard  Proc.  674. 

[c]  A  claimant  to  land  levied  upon 
as  the  property  of  a  defendant,  who 
has  no  privity  with  any  party  to  the 
cause  but  who  on  the  contrary  denies 
the  defendant's  title,  cannot  intervene 
in  the  action  to  have  the  execution  set 
aside.     Ex  parte   Mensing,   55   Fed.   17. 

91.  Libel  and  Slander. — One  who 
succeeds  to  the  property  and  franchises 
of  a  publisher  cannot  intervene  in  an 
action  of  libel  brought  against  the  lat- 
ter. Coffman  v.  Spokane  Chronicle  Pub. 
Co.,  65  Wash.  1,  117  Pac.  596,  Ann.  Cas. 
1913B,  636.  The  purchaser  has  not  as- 
sumed   any    debts    of    the    corporation 


and    had    not    contracted    to    pay    any 
judgment   rendered   against   it. 

92.  U.  S.— Mellen  v.  Moline  Iron 
Wks.,  131  U.  S.  353,  9  Sup.  Ct.  781,  33 
L.  ed.  178;  Anderson  i;.  Jacksonville, 
etc.  E.  Co.,  2  Woods  628,  1  Fed.  Cas. 
No.  358.  Cal.— Brooks  v.  Hager,  5  Cal. 
281.  Ind.— See  Eoszell  v.  Eoszell,  105 
Ind.  77,  4  N.  E.  423.  la.— Dyer  v.  Har- 
ris, 22  Iowa  268.  Ky.— Child  Pratt  & 
Co.  V.  Burton,  6  Bush  617.  Compare 
Lampton  v.  Lewis,  1  Ky.  L.  Eep.  66. 
La.— Marigny  v.  Nivet,  '2  La.  (0.  S.) 
498.  Minn.— Walker  v.  Sanders,  103 
Minn.  124,  114  N.  W.  649,  123  Am.  St. 
Eep.  276.  But  see  Steele  v.  Tavlor,  1 
Minn.  274.  Pa.— Bell  v.  Caldwell,  107 
Pa.  46.  Tex.— Stanley  v.  Schwalbv,  85 
Tex.  348,  19  S.  W.  264;  Stark  Grain 
Co.  V.  Harry  Bros.  Co.,  57  Tex.  Civ. 
App.  529,  122  S.  W.  947.  W.  Va.— Wick 
V.  Dawson,  48  W.  Va.  469,  37  S.  E.  639. 

See  supra,  VI,  B,  4,  a.  Contra,  Hall 
f.  Jack,  32   Md.   253. 

[a]  If  the  defendant  is  not  urging 
defenses  alleged  to  be  known  to  him, 
a  purchaser  pendente  lite  averring  such 
defensive  facts  will  be  permitted  to  in- 
tervene. Wolf  V.  Butler,  81  Tex.  86, 
16  S.   W.   794. 

[b]  Purchaser  Under  Trust  Sale. 
A  purchaser  of  plaintiff's  interest  in 
the  property  in  litigation  under  a  trust 
sale  pending  litigation,  may  intervene 
and  set  up  his  title  to  the  property. 
Fleming  r.   Seeligson,  57  Tex.  524. 

[c]  "The  rule,  as  stated,  by  Mr. 
Daniell,  in  his  work  on  Chancery  Prac- 
tice, is  where  a  person,  pendente  lite, 
takes  an  assignment  of  the  interest 
of  one  of  the  parties  to  the  suit,  he 
may,  if  he  pleases,  make  himself  a 
party  to  the  suit  by  a  supplemental 
bill,  but  he  cannot,  by  petition,  pray 
to  be  admitted  to  take  a  part  as  a  party 
defendant.  Dan.  Chan.  Pr.  p.  328." 
(5th  ed.  281).  Lunt  v.  Stephens,  75  111. 
507,  514. 

[d]  Purchaser  at  Railroad  Foreclos- 
ure Sale.— Fitzgerald  r.  Evans,  49  Fed. 
426.    1    C.   C.   A.   307. 

93.  Ladd  v.  Stevenson,  112  K  Y. 
325,  19  N.  E.  842,  8  Am.  St.  Eep.  748; 
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k.  Persons  Interested  in  a  Fund  in  Court.  —  "Where  a  party  has 
an  interest  in  a  particular  fund  under  the  control  and  jurisdiction  pf 
a  court  he  may  intervene  in  proceedings  which  may  affect  the  dis- 
position of  the  fund.^* 

1.  Patents.  —  The  owner  of  property  has  been  permitted  to  inter- 
vene in  a  suit  for  the  infringement  of  a  patent,  w^here  an  adverse 
decision  against  a  user  would  in  effect  destroy  his  property .^^ 


Jones  r.  Smith,  55  Tex.  383;  Parker  v. 
Nolan,  37  Tex.  85.  See  State  ex  rel. 
Bd.  of  Comrs.  v.  Capdevielle,  122  La. 
615,  48  So.  126.  But  see  Gale  v.  Sbil- 
lock,  4  Dak.  182,  30  N.  W.  138,  holding 
"The  question  is  not  whether  she  (the 
applicant)  may  imagine  a  liability  on 
her  part  to  H.  or  S.  if  the  plaintiff 
should  prevail,  nor  is  it,  even  whether 
she  might  not  be,  under  the  peculiar 
provisions  of  the  deed,  liable  on  her 
covenants  to  H,  hut  the  question  is, 
does  M.  F.'s  complaint  show  that  she 
had  such  an  interest  in  the  subject- 
matter  in  litigation  that  she  would 
gain  or  lose  by  the  direct  legal  opera- 
tion and  effect  of  the  judgment  in  this 
suit?" 

94.  U.  S.— Eouse  v.  Letcher,  156  U. 
S.  47,  15  Sup.  Ct.  266,  39  L.  ed.  341; 
United  States  v.  Northern  Securities 
Co.,  128  Fed.  80S.  Ala.— Ex  parte 
Breedlove,  118  Ala.  172,  24  So.  363. 
111.— Illinois  Trust  &  S.  Bank  t:  Bob- 
bins, 38  111.  App.  575;  Phillips  V. 
Blatchford,  26  111.  App.  606.  Ky. 
Board  of  Education  of  Mercer  County 
■V.  Allin,  134  Kv.  763,  121  S.  W.  67(5, 
Md.— Bradley  v.  Bond,  101  Md.  691,  61 
<  Atl.  504.  Mich. — Union  Trust  Co.  V. 
Detroit  etc.  K.  Co.,  127  Mich.  252,  86 
N.  W.  788.  Minn.— Smith  v.  St.  Paul, 
65  Minn.  295,  68  N.  W.  32,  award  in 
condemnation  proceeding.  S,  C. — Ex 
parte  Kenmore  Shoe  Co.,  50  S.  C.  140, 
27  S.  E.  682.  Tenn. — Stretch  v.  Stretch, 
2   Tenn.   Ch.   140. 

[a]  But  see  Tuck  v.  Manning,  150 
Mass.  211,  22  N.  E.  1001,  5  L.  E.  A. 
666,  holding  that  creditors  who  have 
acquired  neither  an  assignment  of  nor 
a  lien  on  a  fund  in  court  can  not  in- 
tervene. 

|b]  "It  is  doubtless  true  that  eases 
may  arise  where  the  denial  of  a  third 
party  to  intervene  therein  would  be  a 
practical  denial  of  certain  relief  to 
which  the  intervenor  is  fairly  entitled, 
and  which  he  can  only  obtain  by  an 
intervention.  Cases  of  this  sort  are 
those   where  there   is  a  fund  in   court 
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undergoing  administration  to  which  a 
third  party  asserts  some  right  which 
will  be  lost  in  the  event  that  he  is  not 
allowed  to  intervene  before  the  fund 
is  dissipated."  Credits  Commutation 
Co.  r.  United  States,  177  U.  S.  311,  315, 
20  Sup.  Ct.  636,  44  L.  ed.  782. 

[c]  One  having  an  equitable  assign- 
ment of  a  fund  in  the  control  of  court 
will  be  permitted  to  intervene.  Cole- 
hour  V.  Bass,   143  111.  App.  530. 

[d]  But  in  an  action  at  law  in  jur- 
isdictions where  the  distinction  between 
actions  at  law  and  suits  in  equity  still 
obtains,  intervention  by  persons  inter- 
ested in  the  fund  sought  to  be  recov- 
ered is  not  permissible  since  the  court 
in  the  law  action  cannot  distribute  the 
fund  among  the  various  persons  en- 
titled to  it.  McKemy  f.  Supreme  Lodge 
A.  O.  U.  W.,  180  Fed.  961,  104  C.  C.  A. 
117. 

[e]  Prerequisites  to  Intervention. 
It  is  not  necessary  to  the  right  of  in- 
tervention in  a  trust  fund  in  custodia 
legis,  that  the  intervener  should  first 
obtain  a  judgment  at  law  or  that  he 
should  have  any  lien  on  the  fund. 
Farmers'  Loan  &  Trust  Co.  V.  Missouri 
I.  &  N.  E.  Co.,  21  Fed.  264. 

95.  In  an  action  for  infringement  of 
a  patent  right,  where  the  defendant 
answers  "that  it  does  not  now,  and 
never  did,  own  any  of  the  cars  alleged 
by  complainant  to  be  an  infringement 
upon  complainant's  patent"  and  that 
it  is  a  common  carrier  and  transports 
such  cars  for  hire,  the  true  owner  may 
intervene  to  contest  the  validity  of  the 
patent.  The  court  said:  "A  decree 
in  favor  of  the  complainant,  and 
against  the  railroad  company,  would 
necessarily  affect  that  use,  and  per- 
haps destroy  the  value  of  the  cars  al- 
together. They  were  therefore  entitled 
to  be  made  defendants  in  the  suit." 
Standard  Oil  Co.  v.  Southern  Pac.  Co., 
54  Fed.  521,  525,  4  C.  C.  A.  491.  See 
the  title  "Patents." 

[a]     A  manufacturer  of  bottles  who 
has  a  design  patent  upon  them  cannot 
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m.  Receivers.  — ■  A  receiver  who  has  an  interest  in  the  matter  in 
litigation  may  intervene.^° 

n.  Sheriff.  —  Under  a  statute  allowing  a  sheriff  to  maintain  an 
action  for  the  collection  of  notes  and  other  evidences  of  debt  seized 
or  attached,  a  sheriff  who  has  levied  upon  notes  forming  the  subject- 
matter  of  an  action,  may  intervene  in  the  action.^^ 

o.  Subrogation.  —  A  party  has  been  allowed  to  intervene  to  assert 
his  rights  by  subrogation.^^ 

p.  Trust  Relations.  —  Where  trust  relations  exist,  and  adverse 
interest,  bad  faith  or  fraud  on  the  part  of  the  trustee  are  alleged,  inter- 
vention is  permitted  by  the  beneficiary,^'^  as  in  the  case  of  stockliolders 
in  a  corporation.^  So  also  a  taxpayer  in  case  of  bad  faith  of  author- 
ities may  intervene  in  an  action  against  the  county  or  other  political 
subdivision.^ 


intervene  in  a  suit  against  his  cus- 
tomer for  unfair  competition  in  imi- 
tating plaintiff's  trade  dress.  Moxie 
Nerve  Food  Co.  v.  Modox  Co.,  179  Fed. 
415. 

96.  U.  S.— Bowen  v.  Needles  Nat. 
Bank,  76  Fed.  176.  See  Kirkpatriek  v. 
Eastern  Milling  &  E.  Co.,  135  Fed.  151. 
Neb. — Andrews  v.  Steele  City  Bank, 
57  Neb.  173,  77  N.  W.  342;  Arnold  v. 
Weimer,  40  Neb.  216,  58  N.  W.  709. 
Pa.— Bullock  E.  M.  Co.  v.  Lehigh  Val- 
ley Traction  Co.,  231  Pa.  129,  80  Atl. 
568.  Wash.— Muhlenberg  v.  Tacoma,  25 
Wash.  36,  64  Pac.  925. 

See  5  Standard  Proc.  719. 

[a]  Status  of  Receiver. — A  receiver 
should  make  a  formal  application  to 
be  made  a  party  when  he  seeks  to  in- 
tervene, and  when  he  has  been  made 
a  party,  he,  having  submitted  himself 
to  the  jurisdiction  of  the  court,  is  sub- 
ject to  the  same  rules  and  regulations 
as  other  litigants.  Arnold  v.  Weimer, 
40  Neb.  216,  58  N.  W.  709.  See  also 
Youtsey  v.  Hoffman,   108   Fed.  693. 

Intervention  in  Receivership  Pro- 
ceedings.— See  infra,  VIII,  E. 

97.  Cole  V.  Schamber  (S.  D.),  155 
N.  W.  189. 

98.  U.  S. — Mason  v.  Marine  Ins.  €o., 
110  Fed.  452,  49  C.  C.  A.  106,  54  L. 
E.  A.  700.  Fla.— Eobertson  v.  Baker, 
11  Fla.  192,  232.  la.— Dyer  v.  Harris, 
22  Iowa  268.  N.  C— Dobson  v.  South- 
ern Ey.  Co.,  129  N.  C.  289,  40  S.  E. 
42. 

See  the  title   "Subrogation." 

99.  U.  S.— Fidelity  Trust  &  S.  Vault 
Co.  V.  Mobile  St.  E.  Co.,  53  Fed.  850. 
Ky.— Conlee  v.  Clay  City,  31  Ky.  L. 
Eep.  533,  102  S.  W.  862.  Mich.— See 
Union  Trust  Co.  v,  Detroit,  etc.  E.  Co., 


127  Mich.  252,  86  N.  W.  788.  Neb. 
State  ex  rel.  Bugbee  v.  Holmes,  60 
Neb.  39,  82  N.  W.  109;  Brown  v.  Brink, 
57  Neb.  606,  78  N.  W.  280.  N.  Y. 
Davies  v.  Fish,  47  Hun  314.  Tenn. 
Birdsong  t\  Birdsong,  2  Head  289. 

Intervention  by  Bondholders. — See 
infra,   VI,  B,  4,  c. 

1.  U.  S. — Bronson  v.  La  Crosse  &  M. 
E.  Co.,  2  Wall.  283,  17  L.  ed.  725; 
Bavliss  V.  Lafayette  M.  &  B.  E.  Co.,  8 
Biss.  193,  2  Fed.  Cas.  No.  1,140;  Thom- 
asson  V.  Guaranty  Trust  Co.,  159  Fed. 
126,  159  C.  C.  A.  514;  Central  Trust 
Co.  V.  Marietta  &  N.  G.  E.  Co.,  48  Fed. 
14.  111.— Gunderson  v.  Illinois  T.  &  S. 
Bank,  100  111.  App.  461,  199  111.  422,  65 
N.  E.  326.  N.  Y.— Hosmer  v.  Stand- 
ard Shoe  Mach.  Co.,  39  Misc.  204,  79 
N.  Y.  Supp.  390.  Tex.— Gresham  v.  Is- 
land Citv  Sav.  Bank,  2  Tex.  Civ.  App. 
52,  21   S.  W.  556. 

See  the  title  "  Stocks  and  Stockhold- 
ers. ' ' 

In  proceeding  to  escheat  lands  of 
corporation,  as  to  right  of  stockholder 
to  intervene,  see  8  Standard  Proc.  670. 

[a]  Stockholders  can  intervene  in 
an  action  against  the  corporation  by 
merely  showing  the  existence  of  a  de- 
fense which  the  corporation  neglects 
or  refuses  to  make.  Gunderson  r.  Illi- 
nois T.  &  S.  Bank,  199  111.  422,  65  N. 
E.   326. 

2.  Eichards  v.  Supervisors,  69  Iowa 
612,  29  N.  W.  630;  The  S.  C.  &  St.  P. 
E.  Co.  V.  Osceola,  45  Iowa  168.  See 
la. — Harwood  r.  Quinbv,  44  Iowa  385. 
N.  M.— Miller  r.  Socorro,  9  N.  M.  416, 
54  Pac.  756.  N.  Y.— Slavin  v.  Mc- 
Guire,  205  N.  Y.  84,  98  N.  E.  405,  Ann. 
Cas.  191 3C,  911,  note.     Wis.— Estate  of 
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VII.  IN  WHAT  ACTIONS  PERMITTED.  —  A.  In  Generai.. 
Generally  the  right  to  intervene  is  statutory  and  exists  only  in  the 
cases  where  permitted  by  the  statute,^  though  it  has  been  held  that 
intervention  may,  in  furtherance  of  justice,  be  permitted  in  cases  out- 
side the  statute.*  The  statutes  of  some  states  are  not  limited  to  any 
particular  class  of  actions  or  proceedings  but  are  general  in  their 
application.^  Other  statutes  are  less  general  and  confine  the  right  of 
intervention  to  actions  for  the  recovery  of  real  or  personal  property,^ 


Cole,    102    Wis.    1,    78    N.    W.    402,    72 
Am.  St.  Eep.  854. 

[a]  Under  the  practice  act,  a  tax- 
payer may  intervene  in  a  suit  against 
the  county  brought  by  collusion  with 
the  board  of  supervisors.  Greeley  v. 
County  of  Lyon,  40  Iowa  72. 

[b]  A  taxpayer  cannot  intervene 
unless  the  board  have  exceeded  their 
authority  or  acted  in  bad  faith.  Cor- 
nell College  V.  Iowa  County,  32  Iowa 
520. 

[c]  But  a  taxpayer  whose  children 
attend  school  cannot  intervene  in  an 
action  against  the  school  district  by  a 
book  publisher  based  upon  the  pub- 
lisher's contract  to  supply  books,  and 
to  enjoin  a  deviation  from  the  pre- 
scribed course  of  study,  since  such  tax- 
payer has  no  "interest"  in  the  mat- 
ter in  litigation.  Westland  Publishing 
Co.  V.  Eoyal,  36  Wash.  399,  78  Pac. 
1096.     . 

3.  Draper  v.  Pratt,  43  Misc.  406,  89 
N.  Y.  Supp.  356.  See  fully  supra,  III 
and  IV. 

[a]  In  Alabama  a  stranger  can  in- 
tervene only  for  the  purpose  of  a  prop- 
er administration  of  a  fund,  which  is 
in  the  custody  or  control  of  the  court 
and  in  which  he  is  entitled  to  share. 
Ex  parte  Breedlove,  118  Ala.  172,  24  So. 
363;  Thornton  t\  Highland  Ave.  &  B. 
K.  Co.,  94  Ala.  353,  10  So.  442,  (dis- 
tinguisMng  Ex  parte  Printup,  87  Ala. 
148,  6  So.  418,  and  Eenfro  v.  Goetter, 
78  Ala.  311)  ;  Ex  parte  Printup,  87  Ala. 
148,  6  So.  418;  Eenfro  v.  Goetter,  78 
Ala.  311;   Carlin  v.  Jones,  55  Ala.  624. 

4.  Gibson  v.  Ferrell,  77  Kan.  454,  94 
Pac.  783. 

[a]  "It  is  not  to  be  supposed  that 
the  statute  in  relation  to  interpleader 
and  intervention  was  intended  to  abol- 
ish those  ancillary  remedies  in  cases 
where  they  were  previously  authorized, 
and  to  limit  them  exclusively  to  cases 
falling  strictly  within  the  terms  of  the 
statute."  Smith  v.  St.  Paul,  65  Minn. 
295,  6S  N.  W.  32. 
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5.  Eobinson  v.  Crescent  City  M.  & 
T.  Co.,  93  Cal.  316,  28  Pac.  950;  Eivea 
V.  Gulf  Eefining  Co.,  133  La.  178,  63 
So.  623;  State  ex  rel.  Bd.  of  Comrs.  v. 
Capdevielle,  122  La.  615,  622,  48  So. 
]26;  State  ex  rel.  Southern  Bank  v. 
Pilsbury,  31  La.  Ann.  1. 

6.  N.  Y.— Draper  v.  Pratt,  43  Mise. 
406,  89  N.  Y.  Supp.  356;  Kelsey  f.  Mur- 
ray, 28  How.  Pr.  243;  Tallmen  v.  Hol- 
lister,  9  How.  Pr.  508;  Judd  V.  Young, 
7  How.  Pr.  79;  Dayton  v.  Wilkes,  5 
Bosw.  655.  Compare  Merchants'  Nat. 
Bank  v.  Hagemeyer,  4  App.  Div.  52,  38 
N.  Y.  Supp.  626;  Feinburg  v.  American 
Sur.  Co.,  67  N.  Y.  Supp.  868.  Tenn. 
Stretch  v.  Stretch,  2  Tenn.  Ch.  140. 
Tex.— Pool  f.  Sanford,  52  Tex.  621; 
Whitman    v.   Willis,   51  Tex.  421. 

See  8  Standard  Proc.  487. 

[a]  In  Kentucky  the  right  to  in- 
tervene is  limited  to  actions  or  pro- 
ceedings, for  the  recovery  of  real  or 
personal  property,  or  for  the  subjec- 
tion thereof  to  a  demand  of  a  plaintiff 
under  a  judgment  or  other  lien.  Van- 
meter  r.  Fidelitv  T.  &  S.  Vault  Co.,  107 
Ky.  108,  53   S.  W.  10. 

[b]  Drainage  Proceedings.  —  The 
statute  relating  to  intervention  is  ap- 
plicable to  drainage  proceedings. 
Northern  Indiana  Land  Co.  V.  Brown, 
182  Ind.  438,  106  N.  E.  706;  Zumbro  V. 
Parnin,  141  Ind.  430,  40  N.  E.  10S5. 

[cj  Same  Scope  as  Interpleader. 
In  Hornby  V.  Gordon,  9  Bosw.  (N.  Y.) 
656,  construing  a  statute  providing 
"when,  in  an  action  for  the  recovery 
of  real  or  personal  property,"  etc.,  the 
court  said  it  was  the  intention  of  the 
legislature  to  confine  its  application 
to  that  class  of  cases  where  a  bill  of 
interpleader  would  have  accomplished 
the  same  end. 

[dj     The  word  "title"  in  the  New 

York   statute,    (Code   Civ.  Proc,    §452) 

providing  that  one  may  intervene  who 

is   not  a  party  to  the  action   and  who 

I  is  interested  in  the  subject  thereof,  or 

I  any  real  property,   the  title    of   which 
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or  claims  for  the  injury  to  real  property.'^  Under  such  a  statute, 
there  can  be  no  intervention  in  an  action,  not  affecting  the  title  to 
specific  property,  in  which  a  money  judgment  only  is  sought.* 

B.  Admiralty.  —  Intervention  in  admiralty  courts  is  elsewhere 
discussed.^ 

C.  In  Equity.  —  In  equity,  there  is  no  such  thing  as  an  inter- 
vention unless  the  plaintiff  consents,^"  or  unless'  authorized  by  stat- 
ute," but  generally  the  statutes  relating  to  the  right  of  intervention 
extend  to  both  legal  and  equitable  proceedings.^^ 

D.  Bankruptcy.  —  It  has  been  held  that  a  creditor  cannot  inter- 
vene in  a  voluntary  proceeding  in  bankruptcy  for  the  purpose  of 
contesting  an  adjudication.^^  But  creditors  may  intervene  in  an 
involuntary  proceeding.^* 

E.  Criminal  actions  are  not  included  w^ifliin  the  statutes  provid- 
ing for  the  intervention  of  third  persons  in  actions.^^ 


may  in  any  manner  be  affected  by  the 
judgment,  means  title  to  real  estate, 
and  the  provision,  as  applicable  to  ac- 
tions other  than  those  in  which  real 
■estate  is  involved,  makes  the  right  to 
intervene  dependent  upon  the  existence 
of  an  interest  in  the  subject  of  the  ac- 
tion. Merchants'  Nat.  Bank  v.  Hage- 
meyer,  4  App.  Div.  52,  38  N.  Y.  Supp. 
626. 

[e]  In  Tennessee,  §2799  of  the  code 
"was  intended  to  apply  to  cases  where 
a  plaintiff  sets  up  title  to  property  and 
must  recover  upon  proof  of  such  title." 
Speak  V.  Ransom,  2  Tenn.  Ch.  210. 

7.  Draper  v.  Pratt,  43  Misc.  406,  89 
N.  Y.  Supp.  356. 

8.  Bauer  v.  Dewey,  166  N.  Y.  402, 
60  N.  E.  30;  Christman  v.  Thatcher,  48 
Hun  446;  Oppenheimer  v.  New  York, 
149  App.  Div.  175,  133  N.  Y.  Supp.  743; 
Oppenheimer  v.  New  York,  149  App. 
Div.  172,  133  N.  Y.  Supp.  741;  Long  v. 
Burke,  105  App.  Div.  457,  94  N.  Y. 
Supp.  277;  Ironwood  v.  Cof3Ein,  39  Misc. 
278,  79  N.  Y.  Supp.  502;  Judd  V.  Young, 
7  How.  Pr.  79. 

[a]  An  action  to  recover  wharfage 
is  not  within  the  statute,  as  it  is  for  a 
mere  money  demand.  Kelsey  t\  Mur- 
ray, 28  How.  Pr.  243,  18  Abb.  Pr.  294. 

9.  See  the  title  "Admiralty,"  1 
Standard  Proc.   519-525. 

10.  Shepard  v.  New  Jersey  Consol. 
W.  &  L.  €o.  (N.  J.  Eq.),  74  Atl.  140; 
Stretch  v.  Stretch,  2  Tenn.  Ch.  140. 
See  French  v.  Gapen.  105  U.  S.  509, 
525,  26  L.  ed.  951,  956,  and  supra,  III. 

11.  Shepard  v.  New  Jersey  Consol. 
W.  &  L.  Co.  (N.  J.  Eq.),  74  Atl.  140; 
Stretch  v.  Stretch,  2  Tenn.  Ch,  140. 


12.  Minn. — Farley  v.  St.  Paul  Inv. 
&  S.  Soc  110  Minn.  311,  125  N.  W. 
676.  N.  Y. — Eosenberg  v.  Salomon,  144 
N.  Y.  92,  38  N.  E.  982;  Montague  v. 
Jewelers'  &  Tradesmen's  Co.,  44  App. 
Div.  224,  60  N.  Y.  Supp.  680;  Draper 
V.  Pratt,  43  Misc.  406,  89  N.  Y.  Supp. 
356;  Graves  Elevator  Co.  v.  Masonic 
Temple  Assn.,  85  Hun  496,  33  N.  Y. 
Supp.  362.  But  see  Britton  v.  Bohde, 
32  N.  Y.  Supp.  882.  Tenn.— Stretch  v. 
Stretch,   2   Tenn.   Ch.   140. 

See  also   8   Standard  Proc.  487. 

[a]  Rule  Confined  to  Suits  in 
Equity. — Wightman  v.  Yarvan  Co.,  217 
111.  371,  75  N.  E.  502,  108  Am.  St.  Eep. 
258,  3»  Am.   &  Eng.  Ann.  Cas.   1089. 

[b]  In  New  Mexico,  the  statutes 
pertaining  to  interventions  refer  sole- 
ly to  actions  at  law.  In  suits  in  equity 
the  rules  of  equity  regulating  inter- 
ventions will  be  applied.  Flournoy  r. 
Bullock,  Baker  &  Co.,  11  N.  M.  87,  102, 
66  Pac.  547,  55  L.  E.  A.  745;  Union 
Trust  Co.  V.  Atchison,  T.  &  S.  F.  R. 
Co.,  8  N.  M.  327,  43  Pac.  701. 

13.  In  re   Carleton,   115   Fed.   246. 

14.  Goldman  r.  Smith,  93  Fed.  182; 
In  re  John  A.  Etheridge  Furn.  Co.,  92 
Fed.   329. 

15.  People  ex  rel.  Glidden  v.  Green, 
1    Idaho  235. 

[a]  The  word  "action"  in  the 
statute  means  a  purely  civil  action. 
People  ex  rel.  Glidden  v.  Green,  1 
Idaho  235. 

[b]  A  quo  warranto  proceeding  is 
quasi  criminal  in  nature,  and  conse- 
quently an  intervention  therein  is  not 
allowable.  People  ex  rel.  Glidden  v. 
Green,  1  Idaho  235. 
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F.  Proceedings.  —  Intervention  is  allowable  in  proceedings  as  well 
as  in  actions.^"'  thus  intervention  is  permitted  in  mandamus  proceedings 
at  the  relation  of  a  private  suitor.^^  But  a  statute  referring  to  inter- 
vention does  not  generally  apply  to  proceedings  to  contest  a  will.^^ 

G.  In  Actions  by  and  Against  the  State.  —  A  person  having  the 
requisite  interest  may  intervene  in  an  action  by  the  state,  for  when 
the  state  voluntarily  brings  an  action,  it  is  said  to  have  laid  aside  its 
sovereignty  and  taken  on  the  garb  of  an  ordinary  suitor.^^  So  too, 
in  actions  against  a  state,  a  person  having  an  interest  in  the  matter 
in  litigation  may  intervene.-^  This  right  does  not  depend  upon  the 
statute  authorizing  the  action  to  be  brought  but  it  depends  upon  the 
general  principles  governing  intervention.-^ 

VIII.  RIGHT  TO  INTERVENE.  —  A.  In  Gen-eral.  — As  a  gen- 
eral rule,  a  claimant  hf s  not  an  absolute  right  to  _  intervene ;-  his 
application  for  intervention  is  addressed  to  the  discretion  pf  the 
court,-'  unless  an  intervention  is  necessary  to  protect    a    claimant's 


16.  Murne  v.  Schwabacher,  2  Wash,  i 
Ter  191,  3  Pac.  270.  See  also  Cathay 
Trust  V.  Brooks,  193  Fed.  973,  114  C. 
C.  A.  125.  But  see  People  ex  rel. 
Steingoetter  i:  Bd.  of  Canvassers,  2  N. 
Y.  Supp.  561. 

17.  State  ex  rel.  Union  Cent.  L.  Ins. 
Co.  V.  Dunn,  133  La.  221,  62  So.  639; 
State  ex  rel.  Board  of  Comrs.  v.  Cap- 
devielle,  122  La.  615,  48  So.  126;  State 
ex  rel.  Southern  Bank  v.  Pilsbury,  31 
La.  Ann.  1;  First  Nat.  Bank  v.  Lan- 
caster, 54  Neb.  467,  74  N.  W.  858.  See 
the  title  "Mandamus." 

18.  State  ex  rel.  Donovan  r.  Second 
Judicial  District  Court,  25  Mont.  355, 
65  Pac.  120. 

19.  Colorado  &  So.  R.  Co.  r.  People, 
53  Colo.  571,  128  Pac.  886;  People  r. 
Albany  and  Vermont  K.  Co.,  77  N.  Y. 
232. 

[a]  In  an  action  by  an  attorney 
general  to  vacate  the  charter  of  a  rail- 
road company  who  has  leased  its  road 
to  another,  the  lessee  company  may  in- 
tervene to  defend.  People  v.  Albany 
&  Vermont  R.  Co.,  77  N.  Y.  232. 

As  to  right  where  otner  remedies  ex- 
ist, see  i)ifr(i.  YTTI,   C. 

Intervention  by  the  State. — See  sm- 
pra,  VI,  B,  4,  e. 

20.  Herndon  r.  Robertson,  15  Tex. 
594. 

21.  Herndon  r.  Robertson,  15  Tex. 
594. 

22.  U.  S.— Fink  v.  Bay  Shore  Term- 
inal Co..  144  Fed.  837,  75  C.  C.  A.  665; 
Massachusetts  Loan  &.  T.  Co.  v.  Kansas 
City  &  A.  R.  Co.,  110  Fed.  28,  49  C. 
C.    A.    18.      Mont. — Dietrich    v.    Steam 


Dredge  &  Amalgamator,  14  Mont.  261, 
36  Pac.  81.  N.  D.— State  ex  rel.  Fargo 
t:  Mitchell,  24  N.  D.  196,  139  N.  W. 
572. 

fa]  As  Dependent  Upon  Necessity 
Therefor. — ' '  The  right  of  a  person  to 
intervene  at  law  in  an  action  in  which 
he  is  not  a  party  depends  largely,  if 
not  entirely,  upon  the  necessity  for  in- 
tervening.'"^' Stieff  r.  Bailey,  4  Boyce 
(Del.)    508,  89   Atl.  366. 

23.     U.  S. — In  re  Metropolitan  Ey.  Re- 
ceivership, 208  U.  S.  90,  28  Sup.  Ct.  219, 
52    L.    ed.    403;    Western    Union    Tele. 
Co.  V.  United  States  &  M.  T.  Co.,  221 
Fed.  345,   137  C.  C.  A.  113;   Blaffer  v. 
Xew    Orleans    Water    Supply    Co.,    160 
Fed.    389,    87    C.    C.    A.    341;    Buel    V. 
Farmers'  Loan  &  T.  Co.,  104  Fed.  839, 
44  C.   C.  A.  213;   Jones  &  Laughlins  v. 
Sands,    79  Fed.   913,   25    C.    C.    A.    233; 
Hamlin  v.  Toledo,  etc.  R.  Co.,  78  Fed. 
664.  24  C.  C.   A.  271,  36  L.  R.  A.  826; 
Land  Title  &  T.  Co.  r.  Asphalt  Co.,  127 
Fed.  1.     111.— Weinberg  r.  Noonan,  193 
111.  165,  61   N.  E.  1022;   Wills  f.  Babb, 
123    111.    App.    511.      Ind. — Forsyth    v. 
American     Maize     Products     Co.     (Ind. 
App.),  108  N.  E.  622;  Pottlitzer  v.  Citi- 
zens' Trust  Co.  (Ind.  App.),  108  N.  E. 
36.      Ky. — Vanmeter    V.    Fidelity    T.    & 
S.   Vault    Co.,    107   Ky.    108,   53    S.   W. 
10.      Me.— Huntress    v.    Tiney,    46    Me. 
83.     N.  H. — Parsons  i\  Eureka  Powder 
Wks.,   48  N.   H.   66;    Carlton  v.   Patter- 
son.  29   N.   H.   580.     N.   Y.— Scheldt  v. 
Sturgis,    10   Bosw.   606.     See  People   r. 
Anglo-American    Sav.    &    L.    Assn.,    66 
App.  Div.  9,  72  N.  Y.  Supp.  1021.  Pa. 
Sailor   P.   Mill,   etc.   Co.  v.   Moyer,   35 
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rights,  in  which  case  the  right  to  intervene  is  absolute.^*  In  some 
states,  hoM'ever,  a  person  who  brings  himself  within  the  statute  has 
an  absolute  right   to  intervene. ^^     Sometimes  a   di..'inction  is  made 


Pa»  Super.  503.  Tex. — Graves  v.  Hall, 
27  Tex.  148;  Bangs  v.  Sullivan,  33  Tex. 
Civ.  App.  30,  73  S.  W.  74.  Va.— Moon's 
Adrar.  v.  Wellford,  84  Va.  34,  4  S.  E. 
572.  W.  Va.— Cassady  v.  Cassady,  74 
W.  Va.  53,  81  S.  E.  829. 
See  infra,  IX. 

[a]  Persons  who  are  not  necessary 
parties  have  not  an  absolute  right  to 
intervene.  Forsyth  v.  American  Maize 
Products  Co.  (ind.  App.),  108  N.  E. 
622. 

[b]  Circumstances  Considered,  in 
Exercise  of  Discretion. — Where  appli- 
cation is  made  for  leave  to  intervene, 
the  court  in  exercising  its  discretion 
will,  among  other  things,  "regard  the 
reasonableness  of  the  application,  and 
the  extent  to  which  those  already  part- 
ies to  the  suit  may  be  injuriously  af- 
fected by  admitting  the  new  party  to 
assert  his  claims  and  have  them  liti- 
gated at  that  stage  of  the  case.  The 
question  for  the  court  will  be  whether 
the  petitioner  has  slept  upon  his  rights 
and  unreasonably  delayed  his  applica- 
tion. Another  will  be  whether  it  will 
be  more  convenient  that  he  litigate  his 
rights  upon  an  independent  bill.  And 
the  court  must  necessarily,  before 
granting  leave,  determine  whether 
there  is  any  reasonable  ground  for  be- 
lieving that  the  petitioner  has  any 
substantial  interest  to  be  protected, — 
not,  indeed,  conclusively  whether  such 
interest  exists,  but,  pro  hae  vice,  wheth- 
er there  is  sufficient  indication  of  it  to 
justify  the  intervention."  Buel  v. 
Farmers'  Loan' &  T.  Co.,  104  Fed.  839, 
44  C.   C.  A.  213. 

24.  Western  Union  Telegraph  Co.  v. 
United  States  &  M.  T.  Co.,  221  Fed. 
545,  137  C.  C.  A.  113;  Central  Trust  Co. 
V.  Chicago  E.  I.  &  P.  E.  Co.,  218  Fed. 
336,  134  C.  C.  A.  144;  Land  Title  &  T. 
Co.  v.  Asphalt  Co.,  127  Fed.  1,  21,  62 
C.  C.  A.  23;  Hunt  v.  Eooney,  77  Wis. 
258,  45  N.  W.  1084;  Carney  v.  Gleiss- 
ner,  62  Wis.  493,  22  N.  W.  735. 

[a]  One  who  claims  a  lien  upon  or 
an  interest  in  specific  property  in  the 
exclusive  jurisdiction  and  subject  to 
the  exclusive  disposition  of  a  court  and 
whose  interest  therein  can  be  estab- 
lished,  preserved     or    enforced    in    no 


other  way  than  by  a  determination  and 
an  action  in  that  court,  has  an  abso- 
lute right  to  intervene.  Western  Un- 
ion Tel.  Co.  V.  United  States  &  M.  T. 
Co.,  221  Fed.  545,  137  C.  C.  A.  113; 
Minot  r.  Mastin,  95  Fed.  734,  37  C.  C. 
A.  234. 

25.  la. — Young  v.  Tucker,  39  Iowa 
596.  See  Gale  v.  Shillock,  4  Dak. 
182,  29  N.  W.  661,  referring  to 
Iowa  practice.  Ky. — Vanmeter  v.  Fi- 
delitv  T.  &  S.  Vault  Co.,  107  Ky.  108, 
53  S.  W.  10.  La.— Code  Pr.,  art.  394. 
Mass. — Ammidown  r.  Wheelock,  8  Pick. 
470.  Minn.— Bennett  v.  Whitcomb,  25 
Minn.  148.  Neb.  — State  ex  rel.  Bug- 
bee  l:  Holmes,  60  Neb.  39,  82  N.  W. 
109.  N.  Y.— Mulholland  v.  Eeid,  165 
App.  Div.  SG2,  150  N.  Y.  Supp.  784; 
Wall  r.  Beach,  20  App.  Div.  480,  47  N. 
Y.  Supp.  33;  Uhlf elder  v.  Tamsen,  15 
App.  Div.  436,  44  N.  Y.  Supp.  484; 
Feinburg  f.  American  Sur.  Co.,  33  Misc. 
458,  67  N.  Y.  Supp.  868;  Herzog  V. 
Tamsen,  22  Misc.  766,  49  N.  Y.  Supp. 
1015;  Lawton  r.  Lawton,  54  Hun  415, 
7  N.  Y.  Supp.  556.  See  also  Johnston  r. 
Donvan,  106  N.  Y.  269,  12  N.  E.  594; 
Earle  r.  Hart,  20  Hun  75.  See  how- 
ever, Scheldt  V.  Sturgis,  10  Bosw.  606. 
N.  D. — State  ex  rel.  Fargo  v.  Mitchell, 
24  N.  D.  196,  139  N.  W.  572.  Pomeroy's 
Eemedies  and  Eemcdial  Eights,  §416. 

Intervention  during  trial  is  within 
the  court 's  discretion.     See  infra,  X,  B. 

[a]  In  Draper  v.  Pratt,  43  Misc. 
406,  89  N.  Y.  Supp.  356,  it  is  said  that 
the  rule  is  that,  "where  the  applicant 
[for  intervention]  presents  satisfactory 
proof  to  the  court  that  the  action  in- 
volves the  title  to  real  or  personal 
property,  or  is  to  recover  a  claim  for 
injuries  to  real  property,  and  that  the 
applicant  has  an  interest  in  such  prop- 
erty which  is  likely  to  be  affected  by 
the  judgment,  the  court  has  no  power 
to  deny  his  application  .  .  .  but  that 
where "  it  appears  that  he  has  been 
guilty  of  laches,  the  right  may  be  de- 
nied,  or  granted   upon   terms." 

[b]  When  the  interest  was  acquired 
subsequent  to  the  filing  of  the  lis  pen- 
dens, the  right  to  intervene  is  not  ab- 
solute but  lies  in  the  court's  discretion, 
but  one  who  has  an  interest  at  the 
time  of  the  filing  of  the  lis  pendens  has 
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between  the  right  to  intervene  in  an  action  in  personam  and  an  action 
in  rem.^^ 

If  an  applicant  is  not  an  indispensable  party,  and  his  intervention 
would  unduly  delay  the  action,^'  or  unduly  complicate  the  issues,-^ 
or  change  the  position  of  the  original  parties,-^  or  injuriously  affect 
them,^''  and  he  cannot  protect  his  interests  by  an  independent  action, 
his  application  may  be  denied,  in  the  discretion  of  the  court. 

B.  Terms.  —  In  a  proper  case,  a  court,  in  the  exercise  of  its  dis- 
cretion, may  impose  terms  when  granting  an  application  to  intervene.^  ^ 

C.  Where  Other  Remedies  Exist.  — In  those  jurisdictions  whero 
the  right  to  intervene  is  absolute,  the  existence  of    other    remedies 


an  absolute   right   to   intervene.    Earle  I 
V.  Hart,  20  Hun   (N.  Y.)   75. 

[c]  But  where  there  is  nothing  in 
the  papers  which  gives  a  person  a  right 
to  come  in,  it  is  within  the  court's 
discretion  whether  the  application 
should  be  granted.  Hart  v.  Kohn,  33 
N.  Y.   Supp.   272. 

[d]  In  cases  without  the  purview 
of  the  statute,  applications  to  inter- 
vene are  addressed  to  the  sound  dis- 
cretion of  the  court.  Gibson  v.  Fer- 
rell,  77  Kan.  454,  94  Pac.  783.  Com- 
pare VII,  A. 

26.  "In  a  suit  in  rem,  where  a 
court  has  jurisdiction  over  the  res,  and 
its  decree  affects  the  interest  in  the 
res  of  all  persons  who  have  any  inter- 
est in  the  res,  a  person  who  has  a  lien 
or  claim  upon,  or  other  interest  in,  the 
res,  is  allowed  to  intervene,  and  be 
heard  for  his  own  interest  in  the  res. 
The  theory  of  this  is,  that  the  person, 
by  his  interest  in  the  res,  has  an  in- 
terest, in  a  legal  sense,  in  the  subject- 
matter  of  the  controversy.  But  in  a 
suit  in  personam,  a  person  not  a  party 
to  the  suit  can  have  no  interest,  in  a 
legal  sense,  in  a  personal  claim  made, 
in  the  suit,  against  a  defendant  there- 
in, unless  it  is  necessary  that  such 
person,  not  a  party,  should  be  made  a 
party,  in  order  to  properly  enforce  such 
claim."  'Coleman  v.  Martin,  6  Blatchf. 
(U.  S.)  119,  6  Fed.  Cas.  No.  2,985; 
Armour  Car  Lines  v.  Summerour,  5  Ga. 
App.  619,  63  S.  E.  667. 

27.  Cal.— Hibernia  Sav.  &  L.  Soc. 
V.  Churchill,  128  Cal.  633,  61  Pac.  278, 
79  Am.  St.  Eep.  73;  Ilocker  r.  Kellev, 
14  Cal.  164.  lU.— See  Knopf  r.  First 
Nat.  Bank,  173  111.  331,  50  N.  E.  660. 
la. — Keehn  v.  Keehn,  115  Iowa  467,  SS 
N.  W.  957.  La. — Moran  v.  Le  Blanc, 
6  La.  Ann.  113.  Mass.— New  York 
Bank    Note    Co.    v.   Kidder   Press   Mfg. 
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Co.,  192  Mass.  391,  78  N.  E.  463.  Tex. 
Fleming  r.  Seeligson,  57  Tex.  524; 
Smalley  v.  Taylor,  33  Tex.  668;  Eecles 
r.  Hill,  13  Tex.  65.  Utah.— Houston 
Real  Estate  Inv.  Co.  v.  Hechler,  44 
Utah  64,  138  Pac.  1159.  Wash.— Rem. 
&  Bal.  Code,  §§202,  203;  Schnebly  v. 
Rehmke,  78  Wash.  565,  139  Pac.  596, 
construing  the  proviso. 

[a]  If  a  reopening  of  the  case  for 
further  evidence  would  become  neces- 
sary, a  petition  for  intervention  will 
be  denied.  Hibernia  Sav.  &  L.  Soc.  v. 
Churchill,  128  Cal.  633,  61  Pac.  278,  79 
Am.   St.   Rep.   73. 

[b]  Delay  Defined. — Construing  a 
statute  providing  "the  court  shall  de- 
termine upon  the  intervention  at  the 
same  time  the  action  is  decided,  and 
the  intervener  have  no  right  to  delay." 
(Iowa  Code  §3595),  the  court,  in  Rin- 
gen  Stove  Co.  f.  Bowers,  109  Iowa  175, 
80  N.  W.  318,  said,  "this  evidently  re- 
fers to  a  delay  of  trial,  and  not  to  such 
delay  as  may  result  from  an  imme- 
diate trial.  A  trial  might  postpone  the 
rendition  of  judgment,  but  if  tlie  inter- 
vener, by  his  action,  does  not  occasion 
any  postponement,  he  is  not  within  the 
prohibition  of  this  statute." 

28.  U.  S.-Slade  v.  Rose,  188  Fed. 
749.  Ga. — Delanev  r.  Sheehan,  138  Ga. 
510,  75  S.  E.  632. 'Utah.— Houston  Real 
Estate  Inv.  Co.  v.  Hechler,  44  Utah  64, 
138  Pac.  1159. 

29.  Hibernia  Sav.  &  L.  Soc.  V. 
Churchill,  128  €al.  633,  61  Pac.  278,  79 
Am.   St.   Rep.   73. 

30.  Buel  V.  Farmers'  Loan  &  T.  Co., 
104  Fed.  839,  44  C.  C.  A.  213. 

31.  Wall  V.  Beach,  20  App.  Div.  480, 
47  N.  Y.  Supp.  33;  Draper  v.  Pratt,  43 
Misc.  406,  89  N.  Y.  Supp.  356;  Uhl- 
felder  v.  Tamsen,  18  Misc.  173,  41  N. 
Y.  Supp.  438.  Compare  Lawton  v.  Law- 
ton,  7  N.  Y.  Supp.  556. 
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which  might  be  availed  of,  is  not  a  sufficient  reason  for  denying  the 
intervention,^^  but  it  is  otherwise  where  the  application  is  addressed 
to  the  court's  discretion.^^'  And  though  the  right  to  intervene  has 
been  erroneously  denied,  the  error  is  waived  by  an  election  to  pursue 
other  remedies.^* 

D.  Exercise  op  Eight  Optional.  —  The  statute  does  not  compel 
a  person  who  has  an  interest  in  the  matter  in  litigation  to  intervene. 
He  niay  do  so  if,  he  so  elects,"^  but  he  may  waive  the  right.^^  Having 
made   an   election,   however,   he   may    be    bound    by    his    election."^ 

E.  Where  Property  Is  in  Hands  of  Receiver.. —  The  fact  that 
the  property  or  fund  in  controversy  is  ordered  placed  in  the  hands 
of  a  receiver  does  not  deprive  a  person  of  the  right  to  intervene.^^ 


[a]  Where  applicant  is  guilty  of 
laches.  Draper  v.  Pratt,  43  Misc.  406, 
89  N.  Y.  Supp.  356. 

[b]  Where  the  interveners  have 
been  guilty  of  laches  in  presenting  their 
petitions  of  intervention,  the  court 
may  determine  how  much  of  these  peti- 
tions which  were  filed  without  leave 
may  be  regarded  as  making  proper  is- 
sues in  the  case.  Continental  Trust  Co. 
V.  Toledo,  etc.,  E.  Co.,  82  Fed.  642, 
647. 

32.  U.  S.— Haines  v.  Buckeve  Wheel 
Co.  (C.  C.  A.),  224  Fed.  289;  Bowen  v. 
Needles  Nat.  Bank,  76  Fed.  176  (con- 
struing statute  of  California).  Cal. 
Coffey  V.  Greenfield,  55  Cal.  382.  Idaho. 
Potlatch  Lumber  Co.  v.  Runkel,  16 
Idaho  192,  101  Pae.  3^6,  18  Ann.  Cas. 
591,  23  L.  E.  A.  (N.  S.)  536.  Kan. 
Bennett  V.  Wolverton,  24  Kan.  284. 
Minn.— Walker  v.  Sanders,  103  Minn. 
124,  114  N.  W.  649,  123  Am.  St.  Eep. 
276;  Smith  V.  St.  Paul,  65  Minn.  295, 
68  N.  W.  32.  S.  D.— Taylor  v.  Bank  of 
Volga,  9  S.  D.  572,  70  N.  W.  834. 
Wash. — Muhlenberg  v.  Tacoma,  25 
Wash.  36,  64  Pac.  925.' 

[a]  When  the  claim  of  the  inter- 
vener to  the  property  is  founded  upon 
a  trust  ex  maleficio,  he  may  intervene 
in  equity  although  he  may  have  an 
adequate  remedy  at  law.  Dempster  v. 
Boxmyer,   231   Pa.   28,   79   Atl.   805. 

[b]  Where  the  United  States  is 
complainant  a  petitioner  can  intervene 
only  to  protect  his  individual  interests 
and  for  that  purpose  only  in  the  event 
he  cannot  obtain  adequate  protection 
in  any  other  way.  United  States  v. 
Northern  Securities  Co.,  128  Fed.  80S. 
See  infra,  VIII,  C. 

33.  See  Buel  v.  Farmers'  Loan  &  T. 
Co.,  104  Fed.  839,  44  C.  C  A.  213. 

[a]     Where   an   applicant   has    other 


means  of  redress  open  to  him,  it  is 
within  the  court's  discretion  to  refuse 
to  incumber  the  main  case  with  col- 
lateral inquiries,  but  if  his  claim  is 
such  that  he  can  never  obtain  relief 
unless  it  be  granted  him  on  interven- 
tion in  a  pending  case,  his  right  to 
intervene  is  absolute.  United  States 
Trust  Co.  V.  Chicago  T.  E.  Co.,  188  Fed. 
292,  110  C.  C.  A.  270.  See  also  Sands 
V.  E.  S.  Greeley  &  Co.,  80  Fed.  195. 

34.  Holland  v.  Commercial  Bank,  22 
Neb.  585,   36  N.  W.   112. 

35.  Colo. — Kinnear  V.  Flanders,  17 
Oolo.  11,  28  Pac.  327;  Martin  i-.  Mc- 
Carthy, 3  Colo.  App.  37,  32  Pac.  551. 
Ga.— Griffin  r.  Mutual  L.  I.  Co.,  119  Ga. 
664,  46  S.  E.  870.  la.— Paris  f.  Shep- 
pard,  125  Iowa  255,  101  N.  W.  114. 
La. — Lannes  v.  Courege,  31  La.  Ann. 
74;  Hazard  V.  Agricultural  Bank,  11 
Eob.  (La.)  326;  Le  Blanc  v.  Dashiell, 
14  La.  (0.  S.)  274.  Tex.— Harris  f. 
Tenny,  85  Tex.  254,  20  S.  W.  82,  34 
Am.  St.  Eep.  796;  Lang  v.  Dougherty, 
74  Tex.  226,  12  S.  W.  29.  See  Williams 
V.  Wright,  20  Tex.  500. 

36.  Meissner  V.  Meissner,  68  Wis. 
336,  32  N.  W.  51. 

37.  Effect  of  Election.— See  Paris  v. 
Sheppard,  125  Iowa  255,  101  N.  W.  114, 
where  an  intervention  in  an  attach- 
ment proceeding,  was  held  to  amount 
to  an  election  of  remedies  precluding 
a  subsequent  action  for  the  value  of 
the  property.     Compare  XIII,  G,  1. 

38.  U.  S. — In  re  Metropolitan  Ey.  Ee- 
ceivership,  208  U.  S.  90,  28  Sup.  Ct. 
219,  52  L.  ed.  403;  Pennsylvania  Steel 
Co.  V.  New  York  City  E.  Co.,  157  Fed. 
440.  Md. — See  Alexander  v.  Maryland 
Trust  Co.,  106  Md.  170,  66  Atl.  836. 
Mich. — Citizens'  Sav.  Bank  v.  Person, 
98  Mich.  173,  57  N.  W.  121.  Tex. 
Graves  v.  Hall,  27  Tex.  148. 
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IX.  LEAVE  OF  COUET.  —  A.  Necessity  for.  — An  applicant 
cannot  come  into  a  pending  action  and  be  made  a  party  thereto  of  his 
own  motion,"^  or  as  a  matter  of  course  ;■*"  he  must  first  obtain  leave 
of  court  therefor.*^  But  some  statutes  do  not  contemplate  the  neces- 
sity of  obtaining  leave  of  court  to  file  a  complaint.^- 

B.  Proceedings  To  Obtain.  —  Generally  the  statutes  do  not  pre- 
scribe how  permission  of  the  court  to  intervene  must  be  obtained.^'^ 
The  practice  varies  in  the  different  jurisdictions  but  generally  there 
should  be  a  preliminary  application  or  motion  for  leave  to  intervene/* 
though  obviously   in  those  jurisdictions  where  leave  is  unnecessary, 


[a]  "The  same  practice  (of  permit- 1 
tiug  intervention)  j^revails  in  cases 
where  property  is  put  into  the  hands 
of  a  receiver.  Daniel,  Ch.  Pr.,  ch. 
XXXIX,  sec.  4,  p.  1744.  The  grounds 
of  this  procedure  are  the  duty  of  the 
court  to  prevent  its  process  from  be- 
ing abused  to  the  injury  of  third  per- 
sons, and  to  protect  its  officers  and  its 
own  custody  of  property  in  their  pos- 
session, so  as  to  defend  and  preserve 
its  jurisdiction,  for  no  one  is  allowed 
to  question  or  disturb  that  possession 
except  by  leave  of  the  court. ' '  Krip- 
pendorf  v.  Hyde,  110  U.  S.  276,  283,  4 
Sup.  Ct.  27,  28  L.  ed.  145. 

[b]  If  Rights  Otherwise  Conserv- 
able. — "This  court  is  always  chary  as 
to  allowing  intervention  by  persons  in- 
terested in  the  funds  of  a  receivership. 
It  does  not  grant  such  relief  when  all 
the  rights  of  the  parties  applying  may 
be  conserved  without  it."  Sands  v. 
E.  S.  Greeley  &  Co.,  80  Fed.  195.  But 
see  suvra,  VIII,  C. 

39.  "Bayley  v.  Clark,  153  111.  App. 
154;  Dietrich  v.  Steam  Dredge  &  Amal- 
gamator, 14  Mont.  261,  36  Pac.  81.. 

40.  United  States  v.  Northern  Se- 
curities Co.,  128  Fed.  808.  See  sujyra, 
VIII,  A. 

41.  U.  S. — Logan  v.  Greenlaw,  12 
Fed.  10.  Ala.— Weller  &  Sons  v.  Eens- 
ford,  164  Ala.  312,  51  So.  344;  Ex  imrte 
Grav,  157  Ala.  358,  47  So.  286,  131  Am. 
St.  Eep.  62.  Colo.— Flovd  v.  Sellers,  7 
Colo.  App.  491.  44  Pac.  371.  111.— Marsh 
r.  Green,  79  111.  385;  Bavley  v.  Clark, 
]53  111.  App.  154.  Ind.— Pottlitzer  v. 
Citizens'  Trust  Co.  (Ind.  App.),  108  N. 
E.  36.  La.— Bradley  v.  Trousdale,  15 
La.  Ann.  206.  Md.— Bradlev  v.  Bond, 
101  Md.  691,  61  Atl.  504.  Mich.— Stone 
V.  Person,  105  Mich.  234,  63  N.  W.  79. 
Minn. — Mann  v.  Flower,  26  Minn.  479, 
5  N.  W.  365.  Mo.— McLaughlin  v.  Mc- 
Laughlin, 16  Mo.  242.  Mont.— Dietrich 
V.   Steam    Dredge    &    Amalgamator,    14 
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Mont.  261,  36  Pac.  81.  Pa.— Lapcevic 
V.  Guardian  F.  Ins.  Co.,  43  Pa.  Super. 
479.  Tex.— Fleming  v.  Seeligson,  57 
Tex.  524;  Eiviere  v.  Wilkins,  31  Tex. 
Civ.  App.  454,  72  S.  W.  608;  Jaffrav  & 
Co.  T.  Meyer,  1  Tex.  Civ.  Cas.,  §1350; 
Williams  &  Co.  *;.  Dennis  &  Co.,  1  Tex. 
Civ.  Cas.,  §1233.  Va.— Walters '  Sons 
V.  Chichester,  84  Va.  723,  6  S.  E.  1; 
Moon's  Admr.  r.  Wellford,  84  Va.  34, 
4  S.  E.  572.  Wash.— Wiseman  v.  East- 
man, 21  Wash.  163,  57  Pac.  398.  W.  Va. 
Cassady  v.  Cassadv,  74  W.  Va.  53,  81 
S.  E.  829;  Freeman  v.  Egnor,  72  W. 
Va.  830,  79  S.  E.  824;  Fowler  v.  Lewis' 
Admr.,  36  W.  Va.  112,   14  S.  E.  447. 

In  equity,  see  8  Standard  Proc.  487. 

Mandamus  to  enforce  right  to  inter- 
vene, see  infra,  XIV,  A. 

[a]  Where  a  creditor  is  already  in 
court  there  is  no  necessity  for  an  order 
permitting  him  to  intervene.  Wilde  r. 
Oregon  Tr.  &  Sav.  Bank,  59  Ore.  551, 
117  Pac.  807. 

[bj  Where  one  brings  an  action  for 
himself  and  on  behalf  of  all  others 
similarly  situated  such  others  may  be 
permitted  to  come  in  without  a  formal 
intervention  or  special  leave.  New  Or- 
leans V.  Warner,  180  U.  S.  199,  21  Sup. 
Ct.  353,  45  L.  ed.  493. 

42.  Bennett  r.  Whiteomb,  25  Minn. 
148;  Spalding  v.  Murphy,  63  Neb.  401, 
88  N.  W.  4S9;  State  ex  rel.  Bugbee  v. 
Holmes,  60  Neb.  39,  82  N.  W.  109.  See 
Minot  V.  Mastin,  95  Fed.  734,  37  C.  C. 
A.  234,  and  supra,  VIII,  A. 

Leave  of  court  as  prerecjuisite  to  in- 
tervention after  trial  in  code  states, 
see  infra,  X,  B. 

43.  Grove  V.  Foutch,  6  Colo.  App. 
357,  40   Pac.  852. 

44.  Buel  v.  Farmers'  Loan  &  T.  Co., 
104  Fed.  S39,  44  C.  C.  A.  213.  See 
Moon's  Admr.  f.  Wellford,  84  Va.  34, 
4   S.   E.   572. 

[a]  In  Federal  Courts. — Lombard 
Inv.  Co.  v.  Seaboard  Mfg.  Co.,  74  Fed. 


INTERVENTION 


315 


there  need  be  no  preliminary  application.''^  Upon  the  hearing  of  the 
application  or  motion  the  court  determines  whether,  upon  the  showing 
made,  the  case  seems  to  he  a  proper  one  for  intervention.-"^  The 
court's  determination,  however,  is  not  an  adjudication  upon  the  merits 


325,  holding  there  was  no  rule  in  "this 
court"  requiring  notice  of  a  motion  or 
petition  for  leave  to  intervene,  al- 
though better  practice  would  require 
notice. 

[b]  In  Alabama. — ''It  seems  that 
the  regular  and  orderly  course  of  pro- 
cedure is  first  to  file  an  application 
for  leave  to  file  a  petition  of  interven- 
tion, of  which  the  parties  to  the  suit 
should  have  notice.  This  is  determined 
from  the  face  of  the  application.  If 
the  allegations  of  the  application  show 
a  case  in  which  intervention  should  be 
■allowed,  the  leave  is  granted.  The  peti- 
tion for  interA-ention  is  then  filed,  on 
which  the  court  examines  the  petition 
and  answer,  and  such  testimony,  by 
affidavit  or  otherwise,  as  may  be  pro- 
duced, and  determines  the  question  as 
to  whether  the  petitioner  shall  be  al- 
lowed to  intervene  and  become  a  party 
to  the  suit."  Drew  i'.  Ft.  Payne  Co., 
186  Ala.  285,  65  So.  71;  Ex  parte  Gray, 
157  Ala.  358,  47  So.  286,  131  Am.  St. 
Eep.  62. 

[c]  In  California,  the  application 
and  order  may  be  ex  parte.  Kimball  v. 
Eichardson-Kimball  Co.,  Ill  Cal.  386, 
43  Pac.  1111;  Spanagel  v.  Eeay,  47  Cal. 
608. 

[d]  In  Texas,  the  right  to  inter- 
vene is  by  leave  of  court  and  upon 
notice  to  the  parties.  Jaifrav  &  Co.  i'. 
Meyer,  1  Tex.  Civ.  Cas.,  §1350;  Will- 
iams &  Co.  V.  Dennis  &  Co.,  1  Tex.  Civ. 
Cas.,    §1233. 

[el  In  Washington,  applications  for 
leave  to  intervene  are  made  ex  parte. 
Pickle  V.  Anderson,  62  Wash.  552,  114 
Pac.  177. 

[f]  Verification. — ■'''No  authority 
has  been  cited  that  a  petition  to  in- 
tervene must  be  verified  by  affidavit. 
It  is  believed  that  the  practice  has 
been  to  intervene  upon  leave  of  the 
court,  and  that  affidavits  have  not  been 
required  as  a  condition  upon  which  the 
leave  to  intervene  is  granted."  Smith 
V.  Allen,  28  Tex.  497.  But  see  contra, 
Gibson  v.  Ferrill  (Kan.),  94  Pac.  783; 
Lampton  r.  Lewis,  1  Ky.  L.  Eep.  66. 

[g]  "The  preliminary  motion  for  pe- 
tition need  not  exhibit  the  applicant's 
claim  and  the  relief  to  which  he  deems 


himself  entitled  with  the  fullness  and 
accuraej^  demanded  in  a  pleading,  but 
unless  excused  by  the  court  it  ought  to 
be  verified,  and  merit,  good  faith,  and 
diligence  must  always  clearly  appear. 
The  applicant  must  disclose  a  sub- 
stantial right  to  be  conserved  by  the 
intervention;  that  a  remedy  may  be 
afforded  him  in  the  pending  proceeding 
consistent  with  its  object  and  purpose; 
that  the  intervention  will  not  unduly 
interrupt  or  retard  the  orderly  conduct 
of  the  proceeding,  or  result  in  the  frus- 
tration of  what  already  has  been  prop- 
erly and  regularly  accomplished  by  the 
suit,  and  especially  that  the  applicant 
appears  with  clean  hands  and  has  been 
active  in  seeking  the  aid  of  the  court." 
Gibson  v.  Ferrell,  77  Kan.  454,  94  Pac. 
783.  See  also  Douglass  v.  Blake  (Ala.), 
66  So.  617. 

45.  In  Minnesota,  an  application  for 
leave  to  file  and  serve  the  proposed 
complaint,  as  an  intervener,  is  wholly 
unnecessary.  All  the  applicant  is  re- 
quired to  do  is  to  serve  and  file,  within 
the  proper  time,  the  requisite  complaint 
and  he  thereupon  becomes  a  party  to 
the  action.  Bennett  V.  Whitcomb,  25 
Minn.  148.  Compare  Mann  v.  Flower, 
26  Minn.  479,  5  N.  W.  365. 

46.  Buel  V.  Farmers'  Loan  &  T.  Co., 
104  Fed.  839,  44  C.  C.  A.  213. 

[a]  Whether  petitioners  have  an  in- 
terest in  the  litigation  must  be  deter- 
mined from  the  facts  stated  in  their 
petition.  Clarke  v.  Eureka  County 
Bank,    116    Fed.    534. 

[bl  The  question  whether  a  petition 
states  facts  entitling  an  applicant  to 
intervene  is  determined  from  a  con- 
sideration of  the  petition  itself  in  con- 
nection with  the  other  pleadings  and 
pi'oceedings  in  the  ease.  Henrv  v.  Trav- 
elers' Ins.  Co.,  16  Colo.  179,  26  Pac. 
318. 

[c]  In  determining  this  question  all 
allegations  which  are  well  pleaded  are 
taken  as  true.  Wood  v.  Denver  City 
Water  Wks.  Co.,  20  Colo.  253,  38  Pac. 
239,  46  Am.  St.  Eep.  288;  Majors  i: 
Taussig,  20  Colo.  44,  36  Pac.  816; 
Henrv  v.  Travelers '  Ins.  Co.,  16  Colo. 
179,  26  Pac.  318. 

[dj     Mere  uncertainties  or  ambiguity 
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of  the  petitioner's  claim  or  rights  in  the  matter  in  litigation.*''  Leave 
to  intervene  when  granted  should  be  by  order/®  but  a  formal  order 
is  unnecessary  where  the  subsequent  action  of  the  court  or  the  adverse 
party  amounts  to  a  recognition  of  the  intervention,*''  or  where  the 
action  of  the  court  amounts  to  a  denial  of  the  right  to  intervention.^" 


in  the  averments  should  not  be  held 
sufficient  to  defeat  the  right  to  inter- 
vention without  giving  the  usual  op- 
portunity to  amend.  Majors  v.  Taussig, 
20  Colo.  44,  36  Pac.  816;  Henry  v.  Trav- 
elers' Ins.  Co.,  16  Colo.  179,  26  Pac. 
318. 

47.  Brinckerhoff  v.  Holland  Trust 
Co.,  146  Fed.  203.  See  Buel  v.  Farm- 
ers' Loan  &  T.  Co.,  104  Fed.  839,  44 
C.  C.  A.  213. 

[a]  Effect  of  Order  Granting  Leave. 
An  order  granting  leave  to  a  person  to 
intervene  in  an  action  is  not  an  ad- 
judication on  the  merits  (Fernandez  v. 
Avellanet,  16  Porto  Eico  61),  but  is- 
simply  a  determination  that  an  inter- 
vener has  an  interest  in  the  matter  in 
litigation.  People  ex  rel.  Fogg  v.  Fer- 
ris Irr.  Dist.,  132  Cal.  289,  64  Pac.  399, 
773;  Townsend  r.  Driver,  5  Cal.  App. 
581,  90  Pac.  1071. 

[b]  Effect  of  Order  Densring  Leave. 
Denial  of  an  application  to  intervene 
is  without  prejudice  to  the  merits. 
"When  such  an  action  is  taken,  that 
is  to  sayj  when  leave  to  intervene  in 
an  equity  case  is  asked  and  refused, 
the  rule,  so  far  as  we  are  aware,  is  well 
settled  that  the  order  thus  made  deny- 
ing leave  to  intervene  is  not  regarded 
as  a  final  determination  of  the  merits 
of  the  claim  on  which  the  intervention 
is  based,  but  leaves  the  petitioner  at 
full  liberty  to  assert  his  rights  in  any 
other  appropriate  form  of  proceeding." 
Credits  Commutation  Co.  V.  United 
States,  177  U.  S.  311,  315,  20  Sup.  Ct. 
636,  44  L.  ed.  782. 

48.     Perry  v.  Gbdbe,  82  Fed.  141. 

[a]  An-  order  of  court  granting 
leave  to  intervene  should  be  evidenced 
by  a  record.  Bayley  v.  Clark,  153  111. 
App.   154. 

[b]  Presumption.— If  there  is  noth- 
ing in  the  record  to  the  contrary,  it 
will  be  presumed  that  leave  to  inter- 
vene had  been  granted.  Grove  v. 
Foutch,  6  Colo.  App.  357,  40  Pac.  852; 
American  Surety  Co.  v.  San  Antonio 
Loan  &  T.  Co.  (Tex.  Civ.  App.),  98  S. 
W.  387. 

Form  of  Order.— 9  Standard  Proc. 
676. 


[a]  Scope  of  Order. — An  order  al- 
lowing an  intervention  made  and  en- 
titled in  an  action,  is  an  order  made 
in  that  action  only,  although  it  pur- 
ports to  allow  an  intervention  in  sev- 
eral actions,  and  therefore  can  be  called 
into  question  in  that  action  only.  H.  B. 
Claflin  Co.  V.  Stearns,  90  Wis.  283,  63 
N.  W.  80. 

49.  IT.  S.— Ex  parte  Cutting,  94  U. 
S.  14,  24  L.  ed.  49;  Perry  v.  Godbe,  82 
Fed.  141.  Ala.— Tallassee  Falls  Mfg. 
Co.  V.  Jones,  128  Ala.  424,  29  So.  448. 
Mo. — Edgar  v.  Emerson,  235  Mo.  552, 
139  S.  W.  122,  where  intervener's 
pleading  recited  it  was  filed  by  leave 
of  court  and  intervener  was  recognized 
as  a  party.  Ohio. — Weber  v.  Naltner, 
8  Ohio  N.  P.  324,  11  Ohio  Dec.  401.  Va. 
Piedmont  &  A.  L.  Ins.  Co.  V.  Maury, 
75  Va.  508. 

[a]  Overruling  a  motion  to  strike  a 
petition  in  intervention  is  tantamount 
to  granting  leave  to  file  it.  la. — Eingen 
Stove  Co.  V.  Bowers,  109  Iowa  175,  80 
N.  W.  318.  Mich.— Stone  v.  Person,  105 
Mich.  234,  63  N.  W.  79.  Wash.— Pickle 
V.  Anderson,  62  Wash.  552,  114  Pac. 
177. 

[b]  By  filing  replication  to  a  peti- 
tion of  intervention,  a  party  thereby 
waives  the  objection  that  there  was  no 
formal  order  granting  leave  to  inter- 
vene.    Perry  v.  Godbe,  82  Fed.  141. 

[c]  It  is  too  late  to  object  to  the 
omission  of  the  court  to  make  a  for- 
mal order  granting  leave  to  intervene 
after  the  filing  of  "the  petition  and 
trial  of  the  issues  thereon.  Myers  V. 
Fenn,  5  WaH.  (U.  S.)  205,  18  L.  ed. 
605;  People's  Sav.  Inst.  v.  Miles,  76 
Fed.  252,  22  C.  C.  A.  152. 

50.  Where  it  does  not  appear  that 
permission  had  been  granted  to  file  a 
petition  of  intervention,  the  rendition 
of  judgment  without  disposing  of  the 
petition  amounts  to  a  denial  of  the 
petition  to  intervene.  Westcott  v.  Pat- 
ton,  10  Colo.  App.  544,  51  Pac.  1021. 

fa]     The   vacation    of   a  conditional 
order   allowing   an   intervention   before 
compliance  with  the  condition  is  equiv- 
alent to  a  denial  of  the  application  to 
1  intervene.     Massachusetts  L.   &  T.  Co. 
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Where  a  complaint  or  petition  has  been  filed  without  leave  the  court 
niay  grant  leave  nunc  pro  tunc.^^ 

Where  Application  Presented.  —  Persons  seeking  to  intervene  should 
do  so  in  the  court  having  original  jurisdiction,^-  and  must  present 
their  application  to  the  judge  lawfully  presiding  in  the  case.^^ 

X.  TIME  OF  INTERVENTION.  —  A.  During  Pendency  of 
Action.  —  The  action  between  the  original  parties,  in  which  an  inter- 
vention is  sought  must  be  actually  pending  at  the  time  of  the  inter- 
vention.^* 

B.  At  "What  Stage  of  Proceedings.  —  The  right  to  intervene 
should  be  exercised  within  a  reasonable  time.^^     But,  in  the  absence 


V.  Kansas   City  &  A.  K.   Co.,   110   Fed. 
28,  49  C.  C.  A.  18. 

By  failure  to  object,  see  infra,  XIII, 
C. 

51.  Bradlev  r.  Bond,  101  Md.  691, 
61  Atl.  504;  Stone  v.  Person,  105  Mich. 
234,  65  N.  W.   79. 

52.  Thomas-Houston  Electric  Co.  v. 
Western  Electric  Co.,  158  Fed.  813,  86 
C.  C.  A.  73;  Blatehford  V.  Newberry, 
100  111.  484.     See  infra,  X,  B. 

53.  Where  a  special  judge  has  been 
called  in,  he  has  exclusive  control  over 
the  case,  and  the  regular  judge  cannot 
receive  a  petition  for  intervention,  in 
the  absence  of  any  showing  that  the 
special  judge  has  become  incapacitated 
or  refused  to  act.  Pottlitzer  v.  Citi- 
zens'  Trust   Co.   (Ind.),   108   N.  E.   36. 

54.  U.  S.— Tift  V.  isouthern  E.  Co., 
159  Fed.  555,  intervention  pro  interesse 
STSo.  Colo. — Fischer  v.  Jianua,  8  Colo. 
App.  471,  47  Pac.  303.  Bl.— Haase  v. 
Haase,  261  111.  30,  103  N.  E.  628.  la. 
Edwards  v.  Casgro,  71  Iowa  296,  32  N. 
W.  350.  La.— Meyers  v.  Birotte,  41  La. 
Ann.  745,  6  So.  607.  Tenn. — Cowan,  Mc- 
Clung  &  Co.  V.  Lowrv,  7  Lea  620.  Tex. 
Wright  V.  NeatherlDy,  14  Tex.  211. 
Wash. — Wiseman  v.  Eastman,  21  Wash. 
163,  57   Pac.  398. 

[a]  A  case  is  not  "pending"  with- 
in the  meaning  of  the  code,  when  it 
has  been  dismissed  by  the  clerk  in 
vacation,  on  motion  of  the  plaintiff. 
Intervention  cannot  be  had  next  term. 
Harris  v.  Cronk,  17  Neb.  475,  23  N.  W. 
341. 

[b]  After  filing  of  plaintiff's  volun- 
tary dismissal,  although  no  formal 
order  of  dismissal  has  been  entered, 
there  can  be  no  intervention.  Keehn  v. 
Keehn,  115  Iowa   467,  88  N.  W.  957. 

[e]  The  complaint  in  intervention 
must  be  filed  during  pendency  of  the 
action.     Bare  service  of  the  complaint 


on  the  opposing  parties  is  insufficient. 
And  a  filing  after  judgment  comes  too 
late  even  though  leave  to  intervene  had 
been  obtained  while  the  action  was 
pending.  Wiseman  v.  Eastman,  21 
Wash.   163,  57  Pac.  398. 

Effect  of  dismissal  or  termination  of 
the  original  action  on  intervention  pro- 
ceedings, see  infra,  XIII,   G,   2. 

55.  U.  S.— Leary  v.  United  States, 
224  U.  S.  567,  32  Sup.  Ct.  599,  56  L.' 
od.  889,  Ann.  Cas.  1913D,  1029  (af- 
firming 184  Fed.  433,  107  C.  C.  A.  27); 
United  States  Trust  Co.  v.  Chicago  T. 
T.  E.  Co.,  188  Fed.  292,  110  €.  C.  A. 
270.  Ind.— Forsyth  r.  American  Maize 
Products  Co.  (ind.  App.),  lOS  N.  E. 
622;  Pottlitzer  v.  Citizens'  Trust  Co. 
(Ind.  App.),  108  N.  E.  36.  Tex. 
Spaulding  r.   Crawford,  27   Tex.   155. 

[a]  Such  right  ought  to  be  claimed 
within  a  reasonable  time,  and  maj'  be 
properly  refused  in  a  case  like  the 
present  one,  where  the  action  had  been 
pending  two  vears,  and  was  about  to 
be  tried.  Smith  r.  Gale,  144  U.  S.  509, 
520,  12  Sup.  Ct.  674,  36  L.  ed.  521, 
citing  Hooker   r.   Kelley,   14   Cal.   164. 

[b]  "His  application  must  be  pre- 
sented in  time  to  enable  the  parties 
in  the  cause  in  which  he  desires  to  in- 
tervene to  meet  and  contest  the  issue 
which  may  be  presented  by  the  inter- 
vener."    Smith   I'.   Allen,   28   Tex.  497. 

[c]  Where  a  defendant  had  applied 
to  the  court  to  have  the  intervener, 
who  was  a  necessary  party,  cited  to 
appear,  intervention  before  citation  is- 
sued will  not  be  held  too  late.  Moran 
V.   Le   Blanc,   6   La.    Ann.   113. 

[d]  Three  and  One-half  Months  Not 
an  Unreasonable  Time. — In  an  action 
to  obtain  the  appointment  of  a  receiver 

fifty-nine  stocldiolders  for  leave  to  in- 
tervene presented  three  and  one-half 
months    after     the     commencement     of 
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of  a  statute  providing  otherwise,  an  intervention  may  be  allowed  at 
any  stage  of  a  case  previous  to  the  final  judgment.^*'  However,  it  is 
generally  too  late  to  intervene  after  the  issues  between  the  original 
parties  have  been  practically  decided,^^  or  after  a  settlement  between 
the  parties,^^  or  after  final  judgment,  or  decree.^^     In  some  states  the 


the  action  is  timely.  Thayer  v.  Kinder, 
45  Ind.  App.  Ill,  89  N.  E.  408,  90 
N.  E.  323. 

[e]  Laches. — "Where  it  appears  the 
applicant  is  guilty  of  laches,  the  right 
to  intervene  may  be  denied  or  granted 
upon  terms.  Callanan  v.  Keeseville, 
etc.  E.  Co.,  48  Misc.  476,  95  N.  Y. 
Supp.  513;  Draper  V.  Pratt,  43  Misc. 
406,  89  N.  Y.  Supp.  356;  Appeal  of 
Streuber,   229   Pa.    184,   78   Atl.    106. 

[f]  When  a  cause  is  called  for  trial 
nineteen  months  after  issuance  of  sum- 
mons, an  application  then  made  to  in- 
tervene may  properly  be  denied  in  the 
court's  discretion.  Gale  v.  Shillock,  4 
Dak.  182,  30  N.  W.  138.  See  also  Gib- 
son v.  Ferrell,  77  Kan.  454,  94  Pac. 
783,  where  action  had  been  pending 
two  and  one-half  years. 

fg]  Where  Filed  a  Day  Before 
Trial. — Where  a  petition  of  interven- 
tion was  filed  the  day  before  the  trial 
and  was  not  brought  to  the  notice  of 
the  court  or  the  plaintiff  until  after 
the  cause  was  called  for  '  trial,  al- 
though the  suit  had  been  pending  for 
months  the  intervention  was  held  prop- 
erly denied.  Van  Bibber  v.  Geer,  12 
Tex.   15. 

[h]  A  petition  to  intervene  after  a 
demurrer  has  been  argued  in  a  man- 
damus proceeding  may  properly  be  de- 
nied in  the  court's  discretion.  State 
ex  rel.  Fargo  v.  Mitchell,  24  N.  D.  196, 
139  N.  W.  572. 

[i]  Where  the  case  has  matured  so 
as  to  entitle  a  trustee  to  the  entry 
of  decree  foreclosing  the  mortgage,  an 
intervention  will  be  denied.  Trust  Co. 
V.  Norfolk  &  S.  E.  Co.,  174  Fed.  269. 
56.  U.  S.— Tift  r.  Southern  E.  Co., 
159  Fed.  555.  Fla.— Eobertson  v.  Baker, 
11  Fla.  192,  231.  La.— State  ex  rel. 
Board  of  Conirs.  V.  Capdevielle,  122  La. 
615,  48  So.  126;  Boyd  r.  Heine,  41  La. 
Ann.  393,  6  So.  714.  Md.— Bradley  r. 
Bond,  101  Md.  691,  61  Atl.  504,  before 
final  distribution  of  a  fund  in  court. 

[a]  A  dative  testamentary  executor, 
qualifying  within  the  state  after  the 
action  has  begun  may  intervene.  "An 
intervention  may  be  filed  at  any  stage 
of    the    case,   whether   before   or    after 
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issue  joined,  provided  the  intervention 
does  not  retard  the  principal  suit." 
Boyd  V.  Heine,  41  La.  Ann.  393,  6  So. 
714. 

[b]  "It  is  true  that  the  petitioners 
were  not  parties  to  the  suit  until  after 
the  bill  was  taken  as  confessed;  but 
it  is  clear  that  a  decree  pro  confesso 
did  not  end  the  case,  because  before 
the  final  decree  was  rendered  it  was 
found  necessary  to  have  a  reference 
to  a  master,  'to  compute,  ascertain  and 
report.'  Before  the  master  could  com- 
ply with  this  order  proof  had  to  be 
taken;  and  the  original  time  given  him 
to  report  was  extended  for  that  pur- 
pose. When  this  reference  was  made, 
the  petitioners  were  defendants  and 
actors  in  respect  to  the  litigation." 
Ex  parte  Jordan,  94  U.  S.  248,  252,  24 
L.  ed.  123. 

[e]  At  any  time  "before  the  final 
sulsmission  of  the  case.  Smalley  v. 
Tavlor,   33   Tex.   668. 

57.  Pinkard  v.  Willis,  24  Tex.  Civ. 
App.  69,  57  S.  W.  891. 

[a]  After  submission  of  the  cause 
on  bill  and  answer.  Seligman  r.  Santa 
Rosa,  81  Fed.  524,  under  California 
code. 

[b]  After  the  cause  had  been  sub- 
mitted to  and  taken  under  advisement 
by  the  chancellor,  an  application  to 
intervene  may  be  denied  in  the  chan- 
cellor's discretion.  Wills  v.  Babb,  123 
111.  App.  511. 

58.  First  National  Bank  f.  Gill,  50 
Iowa  425;  Lambie  v.  Wilbert  (Tex. 
Civ.  App.),  31  S.  W.  225. 

[a]  After  voluntary  agreement  in 
settlement  by  the  original  parties,  there 
cannot  be  intervention  although  before 
entry  of  judgment  pursuant  thereto. 
Henrv,  Lee  &  Co.  f.  Cass  County  Mill  & 
Elev.- Co.,  42  Iowa  33. 

[b]  Wliere  a  prayer  for  dismissal 
had  been  filed  five  days  before  an  ap- 
plication is  made  to  intervene.  Cleve- 
land  V.   Comstock,   22   La.   Ann.   597. 

59.  U,  S.— Evans  &  Howard  F.  B. 
Co.  r.  United  States,  236  U.  S.  210,  35 
Sup.  Ct.  415,  59  L.  ed.  542;  Central 
Trust  Co.  f.  Cincinnati,  etc.  E.  Co.,  169 
Fed.    466,   after    decree    pro     confesso. 
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statute  provides  that  it  may  take  place  either  before/'"  or  after  issue 


Cal. — Baines  v.  West  Coast  Lumb.  Co., 
104  Cal.  1,  37  Pac.  767;  Leonis  v.  Bis- 
cailuz,  101  Cal.  330,  35  Pac.  875; 
Owens  1-.  Colgan,  97  Cal.  454,  32  Pac. 
519;  Carey  v.  Brown,  58  Cal.  180; 
Laugeuour  v.  Shanklin,  57  Cal.  70. 
Colo. — Fischer  v.  Hanna,  8  Colo.  App. 
471,  47  Pac.  303.  Fla.— Smith  V.  El- 
liott, 56  Fla.  849,  47  So.  387.  lU.— Haase 
r.  Haase,  261  111.  30,  103  N.  E.  628. 
la.— Ball  &  'Co.  v.  Valley  Creamery 
Co.,  98  Iowa  184,  67  N.  W.  232;  Ed- 
wards r.  Cosgro,  71  Iowa  296,  32  N.  W. 
350.  Ky. — Combs  v.  Cardwell,  164  Ky. 
542,  175  S.  W.  1009.  La.— Dubroca  i. 
Her  Husband,  3  La.  Ann.  331.  Mo. 
Morton  v.  Supreme  Council  of  Eoyal 
League,  100  Mo.  App.  76,  73  S.  W. 
259.  N.  J.— Esterbrook  Co.  v.  Ahern, 
31  N.  J.  Eq.  3.  N.  Y.— Carswell  v. 
Neville,  12  How.  Pr.  445.  See  contra 
cases  in  this  note.  N.  C. — Harrell  v. 
Hagan,  150  N.  €.  242,  63  S.  E.  952; 
Wilson  &  Shoher  r.  Bank  of  Lexington, 
77  N.  C.  47.  N.  D.— The  St.  Paul,  M. 
&  M.  E.  Co.  V.  Blakemore,  19  N.  D. 
134,  122  N.  W.  333;  Schouweiler  v. 
Allen,  17  N.  D.  510,  117  N.  W.  866. 
Ohio.— Davy  v.  Hyde  Park,  16  Ohio  C 
C  507.  P.  K.— Fritze,  Lundt  &  Co.  v. 
Esperanza  Central,  5  Porto  Rieo  Fed.  1. 
Tex. — Henderson  v.  Morrill,  12  Tex.  1; 
Campbell  r.  Upson  (Tex.  Civ.  App.), 
81  S.  W.  358.  Wash.— Seattle  &  North- 
ern R.  Co.  V.  Bowman,  53  Wash.  416, 
102  Pac.  27. 

Contra,  Brennan  f.  Hall,  131  N.  Y. 
160,  29  N.  E.  1009;  H.  Koehler  &  Co. 
V.  Brady,  82  App.  Div.  279,  81  N.  Y. 
Supp.  695;  7/1  re  Ayrault's  Estate,  81 
Hun  107,  30  N.  Y.  Supp.  654;  Henry 
V.  Jeans,  48  Ohio  St.  443,  construing 
Eev.  St.,  §5114.  See  1  Standard  Prog. 
523. 

[a]  At  Judgment. — An  application 
just  as  plaintiff  was  about  to  take 
judgment  is  too  late.  Hocker  V.  Kel- 
iey,   14   Cal.   164. 

[b]  Power  of  Court  To  Allow  Inter- 
vention After  Decree.  —  A  statute 
authorizing  intervention  and  providing 
for  intervention  before  trial,  does  not 
curtail  the  power  of  the  court  to  do 
complete  justice  so  long  as  it  retains 
jurisdiction  and  therefore  does  not  for- 
bid the  court  from  allowing  an  inter- 
vention after  decree  and  direction  of 
sale  in  a  probate  proceeding.    Brown  v. 


Brown,  71  Neb.  200,  98  N.  W.  718,  115 
Am.  St.  Eep.  568, 

[e]  The  court  may  set  aside  a 
judgment  and  allow  an  intervention, 
in  its  discretion.  Paine  v.  Copper  Belle 
Min.  Co.,  13  Ariz.  406,  114  Pac.  964; 
Ladd  V.  Stevenson,  112  N.  Y.  325,  1^ 
N.  E.  842,  8  Am.  St.  Eep.  748.  See 
Brennan  v.  Hall,  131  N.  Y.  160,  29  N. 
E.  1009.  Upon  judgment  being  va- 
cated and  new  trial  ordered,  applica- 
tions to  intervene  are  to  be  determined 
by  the  same  rules  as  if  no  judgment 
had  been  theretofore  rendered.  Paine 
r.  Copper  Belle  Min.  Co.,  13  Ariz.  406, 
114   Pac.   964. 

[d]  In  cases  not  provided  for  by 
the  code,  the  court,  acting  upon  the 
principles  of  manifest  justice,  may  per- 
mit an  intervention  either  before  or 
after  judgment.  Gibson  v.  Ferrell,  77 
Kan.  454,  94  Pac.  783. 

[e]  Order  Void. — An  order  after 
judgment  by  default  allowing  an  in- 
tervention which  does  not  set  aside  or 
vacate  the  judgment  is  null  and  void. 
Hickox  V.  Eastman,  21  S.  D.  591,  114 
N.  W.  706. 

[f]  Applications  to  intervene  after 
decree  should  not  be  granted  unless 
it  is  necessary  to  preserve  some  right 
which  cannot  otherwise  be  protected, 
or  to  avoid  some  complication  that  is 
likely  to  arise.  United  States  v.  North- 
ern  Securities   Co.,   128  Fed.   808. 

[g]  Where    Eight    Is    Adjudicated- 

If  the  petition  iu  intervention  clearly 
establishes  that  the  intervener  has  ah 
adjudicated  or  unquestioned  interest  in 
the  judgment  that  has  been  recovered, 
a  different  case  from  that  expressed  in 
Ihe  text  would  be  presented.  The  St. 
Paul,  M.  &  M.  E.  Co.  v.  Blakemore,  19 
N.  D.   134,   122   N.  W.  333. 

After  judgment  in  attachment  pro- 
ceedings,  see   3   Standard  Prog.   660. 

In  garnishment  proceedings,  see  10 
Standard  Prog.  554. 

[h]  If  the  cause  is  still  open  for 
further  directions,  an  intervention  may 
be  allowed  notwithstanding  there  has 
been  a  final  determination  of  the  issues 
raised  hy  the  i^leadin^s.  McXair  v. 
Pope,   104  N.  C.  350,  lU  S.  E.  252. 

60.  Eingen  Stove  Co.  v.  Bowers,  109 
Iowa  175,  80  N.  W.  318;  Boyd  v.  Heine, 
41  La.  Ann.  393,  6  So.  714. 
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joined.®^  The  statute  of  California  and  of  those  states  following  it, 
provide  that  persons  with  the  requisite  interest  may  intervene  at  any 
time  before  trial  ;^-  but  this  statute  does  not  seem  to  prevent  the 
court,  in  its  discretion,  from  allowing  an  intervention  during  trial."^ 
A  default  is  equivalent  to  a  trial  within  the  meaning  of  the  statute."* 
There  is  no  right  to  intervene  on  appeaP^  unless  there  be  a  trial  de 
novo,*^*^  although  in  some  cases  intervention  seems  to  have  been  per- 
mitted after  appeal.*^^ 


61.  la.  Code,  §3594;  Boyd  v.  Heine, 
41   La.  Ann.  393,  6  So.   714, 

62.  Cal.— Code  Civ.  Proc,  §387; 
Hibernia  Sav.  &  L.  See.  v.  Churchill, 
128  Cal.  633,  61  Pac.  278,  79  Am.  St. 
Eep.  73;  Carey  V.  Brown,  58  Cal.  180; 
Coburn  v.  Smart,  53  Cal.  742.  Colo. 
See  Eockwell  v.  Coffey,  20  Colo.  397,  38 
Pac.  376.  Idaho.— Rev.  Codes,  §4111. 
la.— Henry  Lee  &  Co.  f.  Cass.  County 
Mill,  etc.  Co.,  42  Iowa  33.  La.— Wenar 
V.  Schwartz,  120  La.  1,  44  So.  902; 
Lincoln  Fearing  &  Co.  V.  Ball,  6  La. 
685.  Minn. — Walker  v.  Sanders,  103 
Minn.  124,  114  N.  W.  649,  123  Am. 
St.  Eep.  276.  Mont.— Code,  §6496; 
Safely  v.  Caldwell,  17  Mont.  184,  42 
Pac.  766,  52  Am.  St.  Rep.  693.  N.  M. 
Field  V.  Sammis,  12  N.  M.  36,  73  Pac. 
617.  N.  D.— Code,  §6825;  The  St.  Paul, 
M.  &  M.  E.  Co.  V.  Blakemore,  19  N.  D. 
134,  122  N.  W.  333.  P.  R.— -Code  Civ. 
Proc,  «§72;  Pillot  v.  Pillot,  21  Porto 
Eico  188.  Wash.-Bal.  Code,  §4846; 
Seattle  &  Northern  E.  Co.  v.  Bowman, 
53  Wash.  416,  102  Pac.  27;  Johnson  v. 
Conner,  48  Wash.  431,  93  Pac.  914; 
Thompson  v.  Huron  Lumber  Co.,  4 
Wash.  600,  30  Pac.  741,  31  Pac.  25. 

See  3  Standard  Proc.  659. 

[a]  In  equity,  an  intervention  may 
be  properly  allowed  even  while  trial  is 
in  progress.  Murne  v.  Schwabacher,  2 
Wash.  Ter.  191,  3  Pac.  270. 

[b]  In  Colorado,  the  code  does  not 
fix  a  time  within  which  application 
to  intervene  shall  be  made  (Floyd  v. 
Sellers,  7  Colo.  App.  491,  44  Pac.  371), 
but  good  practice  requires  the  petition 
to  be  filed  before  the  trial  is  entered 
upon.  Eockwell  v.  Coffey,  20  Colo.  397, 
38  Pac.  376. 

[c]  After  joinder  in  issue  on  de- 
murrer and  submission  of  the  case 
thereon,  it  is  too  late  to  intervene. 
People  ex  rel.  Glidden  v.  Green,  1  Idaho 
235. 

[d]  When  a  general  demurrer  has 
been  argued  in  a  proceeding  where 
the  issues  are  tried  by  the  court,  such 
as  mandamus,  the  trial  has  been  begun 
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within  the  meaning  of  the  statute. 
State  ex  rel.  Fargo  v.  Mitchell,  24  N. 
D.  196,  139   N.  W.  572. 

63.  Intervention  During  Trial  in 
Court's  Discretion.— "  The  right  to  in- 
tervene under  paragraph  1278,  E.  S. 
1901,  is  limited  to  any  time  before  the 
trial.  Prior  to  the  trial  the  court  must 
hear  and  determine  an  application  in 
intervention.  Subsequent  to  the  com- 
mencement of  the  trial,  leave  to  inter- 
vene may  be  granted  in  the  exercise 
of  sound  discretion,  but  is  not  a  mat- 
ter of  right."  Paine  f.  Copper  Belle 
Min.  Co.,  13  Ariz.  406,  114  Pac.  964. 
See  however.  State  ex  rel.  Fargo  v. 
Mitchell,  24  N.  D.  196,  139  N.  W.  572. 
[a]  It  is  not  an  abuse  of  discretion 
for  the  court  to  refuse  permission  to 
intervene  when  the  right  is  claimed 
after  trial.  State  ex  rel.  Fargo  v. 
Mitchell,  24  N.  D.  196,  139  N.  W.  572. 

64.  Cal. — Martin  v.  Lawrence,  156 
Cal.  191,  103  Pac.  913;  Hibernia  Sav. 
&  L.  Soc.  r.  Churchill,  128  Cal.  633, 
01  Pac.  278,  79  Am.  St.  Eep.  73.  Mont. 
Safelv  V.  Caldwell,  17  Mont.  184,  42 
Pac.  766,  52  Am.  St.  Eep.  693.  P.  R. 
Pillot  V.   Pillot,   21   Porto'  Eico    188. 

65.  "We  are  of  opinion  that  in  a 
cause  brought  here  by  appeal,  none 
save  such  as  are  parties  to  the  record 
in  this  court  have  a  right  to  be  heard. 
If  the  interests  of  the  public  be  such 
that  the  Attorney  General  may  prop- 
erly intervene  in  this  litigation,  we 
think  such  intervention  must  begin  in 
the  court  of  original  jurisdiction,  and 
cannot  be  allowed  here.  The  applica- 
tion is  denied."  Blatchford  V.  New- 
berry, 100  111.  484. 

66.  On  appeal  from  a  justice's  court, 
a  county  court  has  authority  to  do 
what  a  justice  should  have  done  and 
may  therefore  permit  an  intervention. 
Davis  V.  West  Texas  Bank  (Tex.  Civ. 
App),  116  S.  W.  393.  But  see  Gulf, 
C.  &  S.  F.  E.  Co.  V.  Ford,  3  Tex.  Civ. 
Cas.,  §147. 

67.  La.— Mulhaupt  v.  Shreveport, 
1  126  La.  780,  52  So.  1023.     Neb.— I/i  re 
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XI.  APPEARANCE  BY  ATTORNEY.  —  An  intervention  implies 
the  making  of  a  new  and  independent  party  to  the  litigation  with  an 
independent  attorney,*^*  but  an  original  party  and  an  intervener  may 
be  represented  by  the  same  attorney  where  there  is  no  conflict  between 
their  interests. ^'^ 

XII.  PARTIES.  —  Although  all  persons  whose  interest  will  be  af- 
fected by  the  intervention  must  be  made  parties  to  a  complaint  or 
petition/"  they  need  not  be  formally  made  so.'^^  The  statute  allowing 
one  to  sue  or  defend  for  all  when  the  question  is  one  of  common  or 
general  interest,  applies  to  parties  in  intervention."  To  authorize  a 
joinder  of  interveners  their  interests  must  be  joint.'^^  Several  inter- 
veners may  join  in  a  supplemental  petition  where  the  matters  alleged 
are  common  to  them.'^'* 

XIII.  PLEADING  AND  PROCEEDINGS  IN  INTERVENTION. 

A.     Generally.  —  The  pleading  and  proceedings  in  intervention  are 
in  general  the  same  as,  or  analogous  to,  those  in  any  other  case.''^ 

B.     Initlu.  Pleading.  —  1.    Generally.  —  Intervention^'^  must  be  by 


'Creighton,  91  Neb.  654,  136  N.  W.  1001, 
Ann.  Cas.  1913D,  128.  N.  M.— Miller 
V.  Socorro,  9  N.  M.  416,  54  Pac.  756. 
Can. — In  re  Henderson,  23  Ont.  L.  Eep. 
651,  19  Ont.  W.  Eep.  292. 

68.  Sands  v.  E.  S.  Greeley  &  Co.,  SO 
Fed.   195. 

69.  Deering  v.  Hurt  (Tex.),  2  S. 
W.  42. 

70.  A.  defendant  against  whom  re- 
lief is  sought  mus?  be  made  a  party 
to  the  petition  of  a  person  asking  to 
be  admitted  as  a  party  defendant. 
Freeman  v.  Egnor,  72  W.  Va.  830,  79 
S.  E.  824. 

Character  or  Status  of  Intervener. 
See  infra,  XIII,  F. 

71.  Central  Trust  'Co.  v.  Madden,  70 
Fed.  451,  17  C.  C.  A.  236;  M'Leod  v. 
New  Albany,  66  Fed.  378,  13  C.  C.  A. 
525;  Thornton  v.  Highland  Ave.  &  B. 
E.  Co.,  94  Ala.  353,  10  So.  442. 

[a]  A  prayer  that  notice  of  the  fil- 
ing of  the  petition  be  given  to  the 
parties  to  the  pending  action  is  suf- 
ficient in  respect  of  making  parties  to 
the  intervention.  Drennen  r.  Mercan- 
tile T.  &  D.  Co.,  115  Ala.  592,  23  So, 
164,  67  Am.  St.  Eep.  72,  39  L.  E.  A. 
623. 

72.  West  Point  Irr.  Co.  v.  Moroni  & 
Mt.  P.  Irr.  Ditch  -Co.,  14  Utah  127, 
46  Pac.   762. 

73.  Persons  having  rights  of  action 
arising  out  of  separate  and  distinct 
contracts  with  a  defendant,  or  several 
rights  of  action  against  him  arising  out 


of  the  same  contract  cannot  join  as 
interveners.  Gravenberg  v.  Laws,  100 
Fed.  1,  40  C.  C.  A.  240. 

[a]  Joinder  of  the  wife  in  an  inter- 
vention bv  the  husband  is  harmless. 
People's  Bank  v.  Levert,  133  La.  494, 
63  So.   601. 

74.  Texarkana  &  Ft.  S.  E.  Co.  v. 
Hartford  Ins.  Co.,  17  Tex.  Civ.  App. 
498,   44   S.   W.   533. 

75.  See  the  discussion  following,  and 
Shepard  v.  Countv  of  Murrav,  33  Minn. 
519,   24   N.   W.   291. 

76.  Cal.— 7)1  re  Crooks'  Estate,  125 
Cal.  459,  58  Pac.  89.  la.— Dullard  v. 
Phelan,  83  Iowa  471,  50  N.  W.  204; 
Eosenbaum  v.  Adams,  61  Iowa  382,  16 
N.  W.  290.  La.— Johnson  v.  New  Or- 
leans, 105  La.  149,  29  So.  3.55.  Md. 
Bradley  r.  Bond,  101  Md.  691,  61  Atl. 
504.  Minn.— Bennett  v.  Whitcomb,  25 
Minn.  148.  Tenn. — Saviors  v.  Saylors, 
3  Heisk.  525.  W.  Va.— Cas^adv  v.  Cas- 
sady,  74  W.  Va.  53,  81  S.  E.  829. 

See  1  Standard  Proc.  523. 

[a]  If  one  called  in  warranty  de- 
sires to  intervene  he  must  do  so  by 
petition.  He  cannot  proceed  on  de- 
fendant's answer  denying  the  plain- 
tiff's right.  "Intervention  is  by  peti- 
tion, which  must  be  served  on  the 
party  against  which  it  is  directed,  and 
issue  thereon  joined."  Barker  v.  Bank 
of  Louisiana,   20   La.   Ann.   567. 

[b]  Intervening  Answer.— There  is 
and  can  be  no  such  thing  as  an  "inter- 
vening answer."     Johnson  f.  New  Or- 
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complaint  or  petition,  although  in  some  jurisdictions  it  may  be  by 

motion J^  ,.     •,  ^  ,      t 

2.  Form  and  Contents.  —  The  rules  applicable  to  pleadings  in 
general  apply  with  equal  force  to  pleadings  in  intervention;'*  and  as 
respects  his  pleadings,  an  intervener  stands  on  the  same  footing  as 
other  parties,"  although  it  has  been  held  that  the  pleadings  of  an 
interveners'^  need  not  be  as  formal  as  those  of  the  original  parties  to 


leans,  109  La.  149,  29  So.  355.  See 
however  Piedmont  Wagon  Co.  V.  Byrd, 
119  N.  C.  460,  26  S.  E.  144. 

[c]     Summary  Intervention  Ijy  Uni- 
ted States. — In  an  action  between  two 
states  to  establish  a  boundary  line  of 
territory   which    contained    land    ceded 
to    the    United    States    by    Spain    as    a 
part   of   Florida,   the   attorney    general 
filed  an  informaion  and  asked  leave  to 
offer  proofs  to   establish  the  boundary 
claimed    by   the   United   States   and   to 
be    heard    in    argument.      It    was    held 
that    the    attorney    general    may    inter- 
vene in   the   manner   adopted   and   that 
he   may   file   the   testimony   referred   to 
in  the  information  without  making  the 
United  States  a  party  in  the  technical 
sense  of  the  term;  but  he  has  no  right 
to    interfere    in    the    pleadings    or    the 
evidence     of     the     states;    the    United 
States  is  not  to  be  regarded  either  as 
a  plaintiff'  or   defendant   and  no   judg- 
ment can  be  rendered  for  or  against  it 
in   this   action.     Florida  f.   Georgia,   17 
How.  478,  15  L.  ed.  181.     Eeferring  to 
this  case,  the  court,  in  Potter  v.  Beal, 
50    Fed.    860,    said,    "We    presume    the 
United    States   would    generally   be    al- 
lowed   to    intervene    summarily,    or    by 
a  supplemental  information  or  bill,  for 
protecting   property   rights   involved   in 
a  pending  suit  in   equity." 

[d]  "The  fonn  of  the  proceeding, 
indeed,  must  be  determined  by  the  cir- 
cumstances of  the  case.  If  the  orig- 
inal cause,  in  which  the  process  has 
issued,  or  the  property  or  fund  isheld, 
is  in  equity,  the  intervention  will  be 
by  petition  pro  interesse  suo,  or  by  a 
more  formal,  but  dependent  bill  in 
equity,  if  necessary.  Belief,  either  in 
a  suit  in  equity,  or  an  action  at  law 
may  properly  be  given,  in  some  eases, 
in  a  summary  way,  by  motion  merely 
supported  by  affidavits.  In  actions  at 
law.  where  goods  have  been  taken  in 
execution  after  judgment,  or  upon  at- 
tachment before,  a  proceeding  in  the 
nature  of  an  interpleader  might  be  ap- 
propriately ordered  by  the  court,  .  .  . 
and    in     that     the     respective      rights 
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of  the  claimants  to  the  property  could 
generally  be  tried  as  in  an  action  at 
law  by  a  jury,  upoii  a  tormal  issue 
framed  for  that  purpose,  or  with  the 
consent  of  the  parties  by  the  court; 
or,  if  the  claim  was  such  as  that  it 
could  be  determined  only  upon  ^prin- 
ciples of  equity  as,  administered  in 
courts  of  that  general  jurisdiction,  it 
would  be  proper  to  provide  relief  upon 
a  bill  of  that  nature,  filed  for  the  pur- 
pose." Krippendorf  r.  Hyde,  110  U. 
S.  276,  287,  4  Sup.  Ct.  27,  28  L.  ed.  145. 

77.  Marella  v.  Eeyes,  12  Phil.  Rl. 
1;  Behn,  Mever  &  Co.  v.  Banco  Espanol- 
Filipino,   11 '  Phil.  Isl.  253. 

78.  Moran  v.  Bonynge,  157  Cal.  295, 
107  Pac.  3,12;  Hadsall  r.  Case,  15  Cal. 
App.  541,  115  Pac.  330;  Kodriguez  v. 
Reves,  21  Porto  Kico  45.  Compare  su- 
pra, IX,  B. 

[a]  In  Writing. — Smalley  v.  Taylor, 
33   Tex,   668. 


[b]  As  to  the  sufficiency  of  a  com- 
plaint in  intervention,  it  i^  governed 
bv  the  same  rules  as  an  original  com- 
plaint. Gale  V.  Shillock,  4  Dak.  182, 
30  N.  W.   138. 

[c]  Verification.— See  Parsons  v. 
Little,  28  App.  Cas.  (D.  C.)  218;  and 
supra,  IX,  B,  note. 

[d]  Irrelevant  matter  may  "be 
stricken  on  motion.  Tuttle  r.  Moore,  3 
Ind.    Ter.    712,    64    S.    W.   585. 

79.  Moran  r.  Bonynge,  157  Cal.  295, 
107  Pac.  312;  Smith  v.  Sublett,  28  Tex. 
163. 

80.  Cambria  Iron  Co.  v.  Union 
Trust  Co.,  154  Ind.  291,  55  N.  E.  745, 
56  N.  E.  665,  48  L.  R.  A.  41.  See 
supra,  IX,   B. 

Comvare  Blackwell  v.  Hatch,  13 
Okla.  '169,    73    Pac.    933. 

[a]  "A  petition  of  intervention 
...  is  sufficient  in  form  if  it  eon- 
tains  a  succinct  and  definite  statement 
or  recital  of  facts  upon  which  the 
equities  claimed  are  predicated."  Cam- 
bria Iron  Co.  V.  Union  Trust  Co.,  154 
Ind.  291,  55  N.  E.  745,  56  N.  E.  665,  48 
L.   K.   A.   41. 
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the  action.  His  complaint  or  petition  should  elearly^^  show  that  he 
has  an  interest  entitling  him  to  intervene.®-  The  petition  should  sot 
out  facts  sufficient  to  entitle  the  intervener  to  the  particular  relief 


[b]  "While  a  petition  of  interven- 
tion need  not  be  as  formal  as  a  bill 
of  complaint,  and  should  perhaps  be 
distinguished  for  brevity,  it  yet  should 
exhibit  all  the  material  facts  which 
are  relied  upon  for  the  specific  relief 
invoked,  embodying,  either  by  recital 
or  by  reference,  so  much  of  the  record, 
in  the  original  suit  in  which  the  peti- 
tion is  filed  as  is  essential  to  show 
a  right  to  the  particular  relief  de- 
manded by  the  petition."  Empire  Dis- 
tilling Co.  V.  McNulta,  77  Fed.  700,  703, 
23   C.   C.   A.-415. 

81.  Henderson  v.  Morrill,  12  Tex.  1. 

82.  U.  S.— Howe  v.  Meriwether,  172 
Fed.  868,  97  C.  C.  A.  288;  Page  vf 
Holmes  Burglar  Alarm  Tel.  Co.,  18 
Blatchf.  118.  Ariz. — Keystone  Copper 
&  G.  M.  Co.  V.  Evans,  9  Ariz.  275,  80 
Pac.  344.  Cal. — Moran  v.  Bonynge,  157 
Cal.  295,  107  Pac.  312;  Joshua  Hendv 
Mach.  Wks.  v.  Dillon,  135  Cal.  9,  66 
Pac.  960.  Colo.— Eockwell  v.  Coffey, 
2(;  Colo.  397,  38  Pac.  376;  Henry  v. 
Travelers  Ins.  €0.,  16  Colo.  179,  26 
Pac.  318;  Limberg  v.  Higginbotham,  11 
Colo.  316,  18  Pac.  33;  Nisbit  v.  Sigel- 
Campion  L.  S.  Co.,  21  Colo.  App.  494, 
123  Pac.  110.  Ga.— Walker  v.  Equitable 
Mortgage  Co.,  114  Ga.  862,  40  S.  E.  1010, 
petition  sufficient.  Idaho. — Pence  v. 
Sweeney,  3  Idaho  181,  28  Pac.  413,  com- 
plaint sufficient.  111. — Bayley  v.  Clark, 
153  111.  App.  154;  Day  v.  Bullen,  127 
111.  App.  155.  la. — Phares  v.  Buser,  79 
N.  W.  120.  La.— Wilson  v.  Munday,  5 
La.  (0.  S.)  483;  Pierre  V.  Masse,  7 
Mart.  N.  S.  196.  Minn. — Lewis  v.  Har- 
wood,  28  Minn.  428,  10  N.  W.  586; 
Bennett  v.  Whitcomb,  25  Minn.  148. 
Neb.— Spalding  v.  Murphy,  63  Neb. 
401,  88  N.  W.  489;  State  ex  rel.  Bug- 
bee  V.  Holmes,  60  Neb.  39,  82  N.  W. 
109;  Moline,  Milburn  &  Stoddard  Co. 
1).  Hamilton,  56  Neb.  132,  76  N.  W. 
455.  N.  M. — Field  V.  Sammis,  12  N. 
M.  36,  73  Pac.  617;  Meyer  &  Sons  Co. 
V.  Black,  4  N.  M.  352,  16  Pac.  620. 
Okla, — Stebbens  v.  Longhoffer,  143 
Pac.  671.  P.  R.— Fernandez  v.  Avel- 
lanet,  16  Porto  Rico  61.  ^Tex.— Nenny 
&  White  V.  Schluter  &  Co.,  62  Tex.  327; 
Henderson  v.  Morrill,  12  Tex.  1;  Wat- 
kins  V.  Citizens'  Nat.  Bank,  53  Tex. 
Civ.  App.  437,  115  S.  W.  304;  South- 
well V.  Church,  51   Tex.   Civ.  App.  547, 


111  S.  W.  969;  Branch  v.  Jones,  2  Tex. 
Civ.  App.  550,  22  S.  W.  245.  Wash. 
McNamara  v.  Crystal  Mining  €0.,  23 
Wash.  26,  62  Pac.  81. 

[a]  "The  intervention  must  be  not 
only  to  protect  the  direct  and  imme- 
diate interest  of  the  intervener  in  a 
suit,  but  she  is  bound  to  make  that 
interest  appear  by  proper  allegations 
in  her  petition. ' '  Smith  v.  Gale,  144 
U.  S.  509,  519,  12  Sup.  Ct.  674,  36  L. 
ed.  521,  citing  Coffey  v.  Greenfield,  62 
Cal.   602. 

[b]  A  proper  legal  ground  for  in- 
tervention must  be  made  on  the  record 
to  authorize  an  intervention.  Gowings 
V.  Loyd,  4  Tex.  483. 

[cj  "To  entitle  a  party  to  inter- 
vene, he  must  by  averment  show  that 
his  rights  are  involved  in  the  cause 
which  is  being  litigated,  that  he  is  en- 
titled to  the  relief  which  he  asks." 
Smith  V.  Allen,  28  Tex.  497. 

[d]  All  that  is  required  to  author- 
ize an  intervention  is  to  show  by 
proper  averments,  that  he  has  an  in- 
terest in  the  subject-matter  of  the 
suit  and  that  that  interest  can  be  af- 
fected by  the  decree.  Hanna  v.  Dren- 
nan,  2  Tex.  Unrep.  536. 

[e]  One  who  applies  to  be  let  in 
as  a  defendant  under  the  forty-first  sec- 
tion of  the  chancery  act,  must  show 
that  it  would  advantage  the  applicant 
to  be  admitted  as  a  party.  Davis  r. 
Sullivan,  33  N.  J.  Eq.  569;  Guest  v. 
Hewitt,   27   N.   J.   Eq.   479. 

[f]  An  allegation  that  the  inter- 
vener has  an  interest  in  the  subject- 
matter  of  the  litigation  is  an  allega- 
tion of  a  conclusion  of  law.  Clarke  v. 
Eureka  Co.  Bank,  116  Fed.  534;  Wat- 
kins  V.  Citizens'  Nat.  Bank,  53  Tex. 
Civ.   App.  437,   115  S.  W.   304. 

[g]  In  Equity. — See  8  Standard 
Proc.  488. 

[h]  Purchaser  Under  Foreclosure 
Sale. — "In  view  of  the  action  wo  have 
felt  compelled  to  take  in  this  matter, 
wo  deem  it  advisable  to  call  attention 
to  the  practice  that  should  be  followed 
in  cases  of  railroad  foreclosures,  where 
a  sale  of  the  property  is  had  before 
the  rights  of  all  intervening  parties  are 
determined,  and  where,  by  the  terms 
of  the  decree,  the  court  reserves  full 
power  to  hear  such  matters  after  the 
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demanded.^^  If  in  the  application  for  leave  to  file  a  bill  of  inter- 
vention the  applicant  stated  the  facts  upon  which  he  bases  his*  equity, 
the  bill  should  follow  the  averments  of  the  application  with  substan- 
tial accuracy.**  Where  intervention  is  regarded  as  an  equitable 
remedy,  the  intervener  must  state  facts  showing  that  he  has  no  ade- 
quate remedy  at  law.*^  As  an  intervener  occupying  the  position  of 
a  defendant  has  the  same  latitude  as  a  defendant  in  pleading,'"'  he 
may  deny  the  allegations  of  the  complaint,*'   and  as  a  defense*®  or 


sale,  with  the  right  to  subject  the 
property  and  its  proceeds  to  the  pay- 
raent  of  claims  finally  adjudged  to  be 
prior  to  the  lien  of  the  mortgage.  When 
a  sale  is  made  under  a  decree  of  the 
kind  described,  it  is  the  duty  of  the 
purchaser,  upon  confirmation  of  the 
sale,  to  make  himself  a  party  to  the 
foreclosure  proceedings,  by  filing  there- 
in a  supplemental  bill  or  petition  of 
intervention,  setting  forth  the  fact  that 
he  has,  by  purchase  of  the  property, 
become  a  party  in  interest,  thus  show- 
ing that  he  has  become  subject  to  the 
burdens  and  entitled  to  the  benefits  of 
the  decree  under  which  he  has  pur- 
chased the  property."  Fitzgerald  f. 
Evans,   49  Fed.  426,   428. 

[i]  Where  new  pleadings  are  filed 
on  appeal,  the  intervener  must,  in  the 
new  pleading  allege  his  interest.  The 
averment  in  the  original  petition  is  not 
enough.  Moline,  Milburn  &  Stoddard 
■Co.  V.  Hamilton,  56  iNcb.  132,  76  N. 
W.   455. 

B3.  U.  S.  — Empire  Distilling  Co.  f. 
McNulta,  77  Fed.  700,  23  C.  0.  A.  415. 
Alaska. — Bechtol  v.  Bechtol  2  Alaska 
397.  Ariz. — Barnes  v.  Shattuck,  13 
Ariz.  338,  114  Pac.  952,  petition  sufii- 
cient.  Cal. — Moran  v.  Bonynge,  157 
Cal.  295,  107  Pac.  312;  In  re  Crooks' 
Estate,  125  Cal.  459,  58  Pac.  89;  Ward 
V.  Healy,  114  Cal.  191,  45  Pac.  1065; 
Ward  V.  Waterman,  85  Cal.  488,  24  Pac. 
930  (complaint  sufficient);  Eeay  v.  But- 
ler, 69  Cal.  572,  11  Pac.  463.  Dak. 
Gale  V.  Shillock,  4  Dak.  182,  30  N.  W. 
138.  Idaho.  — People  ex  rel.  Glidden  v. 
Green,  1  Idaho  235.  Ind. — Northern 
Indiana  Land  Co.  i".  Brown,  182  Ind. 
438,  106  N.  E.  706,  petition  held  suffi- 
cient. La. — Weil  v.  Weil,  28  La.  Ann. 
241.  Neb.— Kansas  &  C.  P.  E.  Co.  v. 
Fitzgerald,  33  Neb.  137,  49  N,  W.  1100. 
N.  M. — Flournoy  v.  Bullock,  Baker  & 
Co.,  11  N.  M,  87,  102,  66  Pac.  547,  55 
L.  E.  A.  745,  petitions  in  equity  cases. 
Tex.  —  Thomas     v.     Beaton,     25     Tex. 
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318.  Wash.— Bissell  r.  Tavlor,  7  Wash. 
324,   35    Pac.   68. 

[aj  If  an  intervener  would  avail 
himself  of  his  right  as  innocent  pur- 
chaser, he  must  set  up  the  fact.  Coflfey 
V.   Greenfield,   62   Cal.   602. 

[b]  Tendering  Equities. — Where  the 
intervener's  pleading  does  not  disclose 
any  equities  due  from  the  intervener 
to  the  original  parties,  he  need  not  in 
his  pleading  tender  performance  of  any 
such  equities.  Sprinkel  f.  McCord 
(Tex.    Civ.   App.),    129    S.    W.   379. 

Pleading  facts  by  reference  to  orig- 
inal pleadings,   see   infra,  this  section. 

fc]  Stipulations  with  one  party  as 
to  the  intervener's  rights  may  supply 
defects  in  the  petition  of  intervention. 
Donner  v.  Palmer,  51  Cal.  629. 

84.  Douglass  v.  Blake  (Ala.),  66  So. 
617. 

85.  Thus,  in  Texas,  when  the  title 
to  real  property  is  not  directly  involved 
in  a  suit,  an  intervening  third  party 
claiming  an  interest  in  the  property, 
must  allege  facts  authorizing  the 
granting  of  an  injunction  since  "ho 
cannot  ask  equitable  relief,  when  he 
has  an  adequate  remedy  at  law." 
Hinzie  v.  Kempner,  82  Tex.  617,  18  S. 
W.  659;  Faubion  v.  Eogers,  66  Tex.  472, 
1  S.  W.  166;  Whitman  v.  Willis,  51  Tex. 
421. 

86.  Smith  i:  Sublett,  28  Tex.  163. 
But  see  infra,  XIII,  F,  5. 

87.  Eastmore  r.  Bunkley,  113  Ga. 
637,  39   S.   E.   105. 

88.  U.  S. — Powell  v.  Leicester  Mills, 
92  Fed.  115.  Ga.— Eastmore  V.  Bunk- 
ley,  113  Ga.  637,  39  S.  E.  105.  N.  Y. 
Kinney  v.  Eeid  Ice  Cream  Co.,  57  App. 
Div.   206.   68   N.  Y.    Supp.   325. 

[a]  An  intervener  may  plead  any 
defense  he  may  have  (Brown  v.  Mitch- 
ell, 1  Tex.  Unrep.  373),  if  pertinent. 
Powell   v.  Leicester  Mills,  92   Fed.   115. 

fb]  Inconsistent  Defenses. — An  in- 
tervener may  plead  as  many  inconsist- 
ent defenses  as  he  may  choose.    Smith 
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counterclaim,®^  he  may  plead    any    new    matter    as    in    other    cases. 

But  as  an  intervener  has  no  right  to  retard  a  suit,  he  cannot  tender 
an  issue  which  can  be  tried  only  by  a  change  in  the  form  of  proceed- 
ing and  a  continuance  for  testimony.^"  He  may,  however,  form  issues 
collateral  to  the  original  action.^^ 

Pleading  by  Reference.  —It  has  been  held  that  a  pleading  in  inter- 
vention may  by  reference  adopt  the  pleadings  and  proceedings  of 
record  in  the  original  cause.^^ 

3.  Amendment.  —  The  pleading  of  an  intervener  may  be 
amended,^^  and  in  this  respect  an  intervener  has  the  same  right^*  as 


V.  Sublett,  28  Tex.  163.  See  generally  2 
Standard  Proc.  26. 

89.  Kinney  v.  Eeid  lee  Cream  Co., 
57    App.  Div.  206,  68   N.  Y.  Supp.  325. 

As  to  counterclaim  generally,  see  the 
tit-le  "Set-Off,  Counterclaim  and  Re- 
coupment. ' ' 

90.  Teachout  v.  Des  Moines  B.-G. 
St.  R.  Co.,  75  Iowa  722,  38  N.  W.  145. 

I  a]  "The  interveners  appeared  in  a 
law  action  and  tendered  an  equitable 
issue,  and  asked  that  a  new  party  be 
made  to  the  record.  They  procured  an 
order  transferring  the  cause  to  the 
equity  docket,  continuing  it,  requiring 
the  plaintiff  to  answer  their  petition 
within  thirty  days,  and  setting  the 
cause  down  for  trial  upon  depositions 
as  an  equitable  action.  These  several 
rulings  are  clearly  erroneous.  Sectloa 
2684  of  the  Code  provides:  'The  court 
shall  determine  upon  the  intervention 
at  the  same  time  that  the  action  is 
decided,  and  the  intervener  has  no 
right  to  delay.'  An  intervener  cannot 
be  allowed  to  tender  an  issue  which 
can  be  tried  only  by  a  change  in  the 
form  of  proceeding  and  a  continuance 
of  the  cause  for  testimony."  Van 
Gorden  v.  Ormsby,  55  Iowa  657,  664,  8 
N.  W.  625. 

[b]  "The  intervener  cannot  change 
the  issue  between  the  parties,  plaintiff 
and  defendant,  and  can  raise  no  new 
one.  His  rights,  on  a  proper  interest 
being  shown,  are  confined  to  joining  or 
resisting  either  the  plaintiff  or  the  de- 
fendant, or  to  opposing  both.  The  in- 
tervener in  this  case  has  done  neither 
of  these  things.  He  raises  a  defense 
which  the  defendant  has  not  made  and 
calls  in  a  party  not  connected  with 
the  suit  by  plaintiff  against  the  defend- 
ant."    Maver  v.  Stahr,  35  La.  Ann.  57. 

91.  Blair  v.  Puryear,  87  N.  C.  101; 
Grant  v.   Burgwyn,   84   N.    C.   560. 

[a]     Fraud  or  collusion  between  the 


original  parties  compromising  or  preju- 
dicing the  interests  of  an  intervener 
may  be  set  up  affirmatively  in  his 
pleading.  Mussina  v.  Goldthwaite,  34 
Tex.  125,  7  Am.  Eep.  281. 

92.  U.  S.— Empire  Distilling  Co.  V. 
McNulta,  77  Fed.  700,  23  C.  C.  A.  415; 
United  States  v.  Massachusetts  Bond. 
&  Ins.  Co.',  198  Fed.  923.  Ala.— Doug- 
lass V.  Blake,  66  So.  617.  Tex.— Tex- 
arkana  &  Ft.  Smith  R.  Co.  v.  Hartford 
Ins.  Co.,  17  Tex.  Civ.  App.  498,  44  S. 
W.  533. 

But  see  Blackwell  v.  Hatch,  13  Okla. 
169,  73  Pac.  933. 

[a]  Effect  of  Violating  Rule 
Against  Reference. — Where  a  pleading 
in  intervention  must  be  complete  with- 
in itself,  a  judgment  will  not  be  dis- 
turbed where  a  reference  to  portions 
of  the  original  pleading  is  made  even 
though  it  is  duly  objected  to,  and  the 
trial  had  on  such  pleading,  if  the  court 
can  clearly  determine  from  the  record 
presented  that  the  judgment  is  right, 
and  that  the  objecting  party  was  not 
deceived  but  was  protected  in  every 
substantial  right  as  fully  as  he  would 
have  been  if  a  proper  pleading  had 
been  filed.  Blackwell  r.  Hatch,  13 
Okla.   1G9,   73   Pac.   933. 

Stipulation  to'  supply  defects  in 
pleading.      See    supra    this   section. 

93.  Yetzer  v.  Young,  3  S.  D.  263, 
52    N.   W.    1054. 

As  to  amendments  generally  see  the 
titles  "Amendments  and  Jeofails;" 
"New  Cause  of  Action  or  Defense;" 
* '  Parties  ' ' 

94.  Gi'llis  r.  Carter,  29  La.  Ann.  698. 
[a]     To    Include    Subsequent    Facts. 

"Where,  subsequently  to  the  filing  of 
the  petition  of  intervention,  proceed- 
ings have  been  had  under  the  original 
bill  which  would  fortify  the  right  of 
the  intervening  petitioner,  either  to 
the    particular    relief    demanded    or    to 
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a  plaintiff,  except  that  lie  will  not  be  permitted  to  make  an  amend- 
ment which  would  retard  the  suit.^^ 

4.  Service  of,  or  Notice  of  Filing  of  Petition  or  Complaint. 
Every  party  who  has  appeared  in  court  is  charged  with  notice  of  the 
subsequent  filing  of  a  petition  of  intervention  in  the  same  manner  and 
to  the  same  extent  as  if  he  had  been  specifically  cited  to  answer  it,^« 
but  parties  who  have  not  appeared  must  be  served.^^  Statutes,  how- 
ever, frequently  require  that  the  petition  or  complaint  in  interven- 
tion'be  served  upon  the  other  parties  to  the  action,*^*  but  this  require- 
ment may  be  w^aived.^^ 

C.  Objections  to  INTER^^:NTION.  —  Objection  to  the  allowance  ot 
an  intervention  may  be  made  by  demurrer  to  the  complaint  or  petition,^ 
or  in  some  jurisdictions  by  motion.^    As  a  general  rule,  objections  to 


some  other  relief,  the  matter  should  be 
incorporated  into  the  petition  of  inter- 
vention by  amendment."  Empire  Dis- 
tilling Co.  V.  McNulta,  77  Fed.  700,  703, 
23   C.   C.   A.  415. 

[b]  To  Conform  to  Proofs,  —  An 
amendment  of  intervener's  complaint 
to  conform  to  the  proofs  may  be  al- 
lowed in  the  court's  discretion.  Ward 
V.  Waterman,  85  Cal.  488,  508,  24  Pac. 
930. 

95.  Gillis  V.  Carter,  29  La.  Ann.  698. 

96.  U.  S.— Central  Trust  'Co.  v.  Mad- 
den, 70  Fed.  451,  17  C.  C.  A.  23G;  Mc- 
Leod  V.  New  Albany,  66  Fed.  378. 
Ohio. — Lapp  r.  Hildreth  &  Martin  Lum- 
ber Co.,  21  Ohio  C.  C.  191;  Crigler  r. 
Lyle  &  Pigman,  1  Ohio  Dec.  (Reprint) 
485.      Tex.— Deering   v.   Hurt,   2    S.    W. 

,  42;  Deutschmann  v.  Ryan  (Tex.  Civ. 
App.),  148  S.  W.  1140;  American  Sur. 
Co.  V.  San  Antonio  Loan  &  T.  Co.  (Tex. 
Civ.  App.),  98  S.  W.  387.  But  see 
Peters  Furniture  Co.  v.  Dickey,  2  Tex. 
LTnrep.    237. 

In  Admiralty,  see  1  Standard  Prog. 
523. 

[a]  But  where  a  plea  of  interven- 
tion brings  in  a  new  issue  against  a  de- 
fendant, he  is  entitled  to  notice  there- 
of before  rendition  of  judgment  against 
him.  Rush  v.  Davenport  (Tex.  Civ. 
App.),   34   S.  W.   380. 

[b]  If  one  who  has  no  interest  of 
which  the  parties  to  an  action  are 
bound  to  take  notice  and  who  seeks  to 
obtain  one  by  coming  into  the  case,  is 
properly  admitted  for  the  purpose  of 
asserting  a  claim  against  the  plaintiff 
and  obtaining  an  order  against  the  de- 
fendant, it  should  be  on  notice,  and 
summons  must  issue  as  at  the  com- 
mencement of  the  action.  Lapp  v.  Hil- 
dreth   &    Martin   Lumber   Co.,  21    Ohio 
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C.  C.  191.  No  subpoena  is  required, 
where  a  defendant,  asking  to  be  made 
a  party,  has  an  interest  in  the  subjecfe- 
matter  of  the  litigation;  but  if  he  ac- 
quires his  interest  upon  the  filing  of  a 
cross-bill,  it  is  otherwise.  Crigler  V. 
Lvle  &  Pigman,  1  Ohio  Dec.  (Reprint) 
485. 

97.  Roller  v.  Eied,  87  Tex.  69,  26 
S.    W.    1060. 

98.  Cal.-Code  Civ.  Proc.  §387; 
Chase  v.  Evoy,  58  Cal.  355.  Colo. 
Fischer  r.  Hanna,  8  Colo.  App.  471,  47 
Pac.  303.  La.— Chism  &  Boyd  v.  Ong, 
33  La.  Ann.  702;  Barker  v.  Bank  of 
Louisiana,  20  La.  Ann.  567;  Bradley  v. 
Trousdale,  15  La.  Ann.  206.  Mont. 
Rev.  Code,  1907,  §6496;  Dietrich  v. 
Steam  Dredge  &  Amalgamator,  14 
Mont.  261,  36  Pac.  81.  W.  Va.— Fow- 
ler V.  Lewis'  Admr.,  36  W.  Va.  112,  137, 
14  S.  E.  447. 

99.  It  is  not  necessary  to  serve  a 
plea  of  intervention  upon  a  party  de- 
fendant who  has  filed  a  written  waiver 
of  process  and  against  whom  a  default 
judgment  has  already  been  rendered. 
Brown  v.  Hudson,  14  Tex.  Civ.  605,  38 
S.  W.  653. 

1.  Vanmeter  v.  Fidelity  T.  &  S. 
Vault  Co.,  107  Ky.  108,  53  S.  W.  10. 
See  also  Kansas  City  ex  rel.  Diamond 
B.  &  T.  Co.  v.  Schroeder,  196  Mo.  281, 
93  S.  W.  405,  and  infra.  XTII,  D. 

2.  A  motion  to  dismiss  the  inter- 
vention "like  a  motion  for  a  nonsuit, 
should  point  the  attention  of  the  court 
and  of  the  opposite  counsel,  to  the  pre- 
cise grounds  upon  which  it  is  made.' 
Poehlmann  r.  Kennedy,  48  Cal.  201, 
208.  But  see  Weinberg  v.  Noonan,  193 
111.  165,  61  N.  E.  1022,  indicating  that 
a  motion  to  strike  is  not  proper  after 
an  order  allowing  intervention. 
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an  intervention  must  be  made  in  the  trial  court. ^  It  has  been  held, 
however,  that  a  complaint  or  petition  which  fails  to  state  facts  show- 
ing a  cause  of  action  may  be  questioned  at  any  stage  of  the  proceed- 
ings, the  same  as  in  the  case  of  a  complaint  or  declaration  which  does 
not  state  facts  constituting  a  cause  of  action.*  A  party  may  either 
expressly  or  by  his  conduct  waive  his  right  to  object  to  an  inter- 
vention,^ or  he  may  be  estopped  from  objecting.^ 

D.     Pleading  to  Intervention.  —  The  parties  may  demur  to,^  or 


3.  Cal. — People  ex  rel.  Attorney 
General  v.  Eeis,  76  Cal.  269,  18  Pac. 
309,  (right  to  intervene);  Smith  v. 
Penny,  44  Cal.  161,  164;  McKenty  v. 
Gladwin,  10  Cal.  227.  HI.— Weinberg 
V.  Noonan,  193  111.  165,  61  N.  E.  1022. 
la. — .Sanxey  v.  Iowa  City  Glass  Co.,  63 
Iowa  707,  17  N.  W.  429.  La.— Herman 
V.  Pfister,  2  La.  455,  right  to  inter- 
vene. Tex.— Long  v.  Behan,  19  Tex. 
Civ.   App.   325,   48    S.   W.   555. 

[a]  Motion  to  dismiss  complaint 
made  at  subsequent  tenn  but  before 
judgment  is  timely  under  statutes 
which  do  not  limit  the  time  in  which 
to  make  such  motion  and  which  give 
court  full  control  over  proceedings  be- 
fore it  until  final  judgment.  Keystone 
Copper  &  G.  M.  Co.  v.  Evans,  9  Ariz. 
275,   80   Pac.   344. 

[b]  Objection  on  second  trial,  comes 
too  late.  Boxell  r.  Eobinson,  82  Minn. 
26,  84  N.  W.  635. 

4.  Clarke  r.  Eureka  Co.  Bank,  116 
Fed.  534;  Harlan  v.  Eureka  Min.  Co., 
10  Nev.  92.  In  both  of  these  cases 
the  opinion  was  by  the  same  man 
(Hawley). 

5.  By  Consent. — Lee  v.  Hiekson,  40 
Tex.  Civ.  App.  632,  91  S.  W.  636.  And 
see  also  Weinberg  v.  JNoonan,  193  111. 
165,  61  N.  E.  1022. 

[a]  By  consenting  to  issuance  of 
process  and  demurring  to  petition  of 
intervention.  Illinois  Steel  Co.  v.  Kam- 
sey,  176  Fed.  853,  100  C.  C.  A.  323. 

[b]  If  not  raised  at  trial,  the  ob- 
jections are  deemed  waived.  Smith  v. 
Penny,  44  Cal.  161;  McKenty  v.  Glad- 
win, Hugg  &  Co.,  10  Cal.  227;  Wein- 
berg V.  Noonan,  193  111.  165,  61  N.  E. 
1022. 

[c]  By  answering  an  intervening 
petition  and  going  to  trial  on  the  mer- 
its, after  the  overruling  of  a  motion 
to  strike  out  the  intervening  petition, 
a  party  waives  the  objection,  that  the 
court  erred  in  permitting  the  inter- 
vener to  come  in.    Kansas  City  ex  rel. 


Diamond  B.  &  T.  Co.  v.  Schroeder,  196 
Mo.  281,  93  S.  W.  405. 

[d]  Where  the  appellant  cross-ex- 
amined intervener's  witnesses  and 
where  the  court  entertained  his  cross- 
petition,  the  appellate  court  will  as- 
sume the  right  to  intervene  is  unques- 
tioned. Chadron  Banking  Co.  r.  Ma- 
honey,  43  Neb.  214,  61  N.  W.  594. 

Waiver  of  absence  of  formal  order 
allowing  intervention,  see  supra,  IX,  B. 

6.  Where  an  intervention  is  made  at 
the  request  of  a  plaintiff,  he  cannot 
subsequently  deny  the  intervener's 
right  to  come  in.  Avalo  Sanchez  v.  Es- 
tate of  Diaz,  9  Porto  Eico  306. 

[a]  A  defendant  who  objected  to  a 
petition  because  certain  persons  were 
not  made  parties  cannot  object  to  the 
allowance  of  their  intervention  on  the 
ground  they  have  no  right  to  inter- 
vene.    Morrison  V.  Loftin,  44  Tex.   16. 

7.  U.  S. — Empire  Distilling  Co.  v. 
McNulta,  77  Fed.  700,  23  C.  C.  A.  415. 
Ala.— Thornton  V.  Highland  Ave.  &  B. 
E.  Co.,  94  Ala.  353,  10  So.  442.  Alaska. 
Bechtol  V.  Bechtol,  2  Alaska  397.  Cal. 
Chase  v.  Evoy,  58  Cal.  348.  Colo. 
Grove  v.  Foutch,  6  Colo.  App.  357,  40 
Pac.  852.  Dak.— Gale  r.  Shillock,  4 
Dak.  182,  30  N.  W.  138.  Ky.— Van- 
meter  V.  Fidelity  T.  &  S.  Vault  Co., 
107  Ky.  108,  53  S.  W.  10.  Minn.-Shep- 
ard  V.  Murrav,  33  Minn.  519,  24  N.  W. 
291.  Mont.— Dietrich  v.  Steam  Dredge 
&  Amalgamator,  14  Mont.  261,  36  Pac. 
81.  N.  y.— Baum  v.  Sporborg,  146  App. 
Div.  537,  131  N.  Y.  Supp.  267.  N.  D. 
Braithwaite  v.  Akin,  3  N.  D.  36o,  56 
N.  W.  133.  Okla. — Stebbens  v.  Long- 
hoffer,   143  Pac.  671.    , 

See  6  Standard  Proc.  856. 

fa]  General  statutes  which  provide 
that  an  "intervention  shall  be  by  com- 
plaint, which  must  set  forth  the  facts 
on  which  the  intervention  rests,  and 
all  the  pleadings  therein  shall  be  gov- 
erned by  the  same  principles  and  rules 
as  obtain  in  other  pleadings,  refer  to 
a  course  of  pleadings  analogous  to  the 
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answer^  the  complaint  or  petition  in  intervention  as  if  it  were  an 
original  complaint  or  petition.^  But  it  is  unnecessary  at  least  in  code 
states,  to  answer  a  complaint  or  petition  in  intervention  which  is  in 
the  nature  of  an  answer  to  the  original  declaration  or  complaint  in  the 
action.^"  Its  sufficiency,  as  a  matter  of  substance,  cannot  be  ques- 
tioned by  a  motion  to  strike  it  from  the  files."  Wliere  the  interests 
of  the  intervener  and  plaintiff  are  adverse,  the  plaintiff  may  file  a 
cross-complaint  to  the  intervention.^^ 

E.  Subsequent  pleadings  follow  the  general  rules  elsewhere  dis- 
cussed." Thus  under  the  code  practice  all  new  matter  in  the  answer 
to  the  intervener's  complaint  is  deemed  denied." 

F.  Status  and  Rights  of  Intervener.  —  1.  Generally.  —  An  in- 
tervener who  has  been  properly  admitted  in  the  action  is  a  party  to 
the  action,^^  and  is  at  liberty  to  participate  in  the  litigation  and  take 


ordinary  pleading  in  civil  actions  in- 
cluding a  demurrer  to  the  complaint 
for  its  failure  to  state  a  cause  of  ac- 
tion, or  ground  of  intervention  as  the 
case  may  be."  Shepard  f.  County  of 
Murray,  33  Minn.  .519,  24  N.  W.  291. 

[b]  The  withdrawal  of  objections  to 
the  filing  of  a  petition  in  intervention 
does  not  prevent  a  party  from  demur- 
ring to  it  for  its  insufficiency.  Van- 
meter  V.  Fidelity  T.  &  S.  Vault  Co.,  107 
Ky.  108,  53  S.  W.  10. 

[c]  Demurrer  for  Misjoinder  of 
Parties  Plaintiff.— Central  Trust  Co.  r. 
Wabash,   etc.,   K.   Co.,  46   Fed.    156. 

8.  Ala. — Thornton  v.  Highland  Ave. 
&  B.  E.  Co.,  94  Ala.  353,  10  So.  442. 
Cal.— Chase  v.  Evoy,  58  Cal.  348.  Mont. 
Dietrich  v.  Steam  Dredge  &  Amalgam- 
ator, 14  Mont.  261,  36  Pac.  81.  N.  D. 
Braithwaite  v.  Akin,  3  N.  D.  365,  56 
N.  W.  133. 

See  1  Standard  Proc.  524. 

[a]  An  allegation  of  interest  in  an 
intervener's  petition  is  traversable. 
Moline,  Milburn  &  'Stoddard  Co.  v. 
Hamilton,   56   Neb.   132,  76   N.  W.  455. 

[b]  Counterclaim.— A  party  plead- 
ing to  a  complaint  in  intervention  may 
do  what  any  other  defendant  may  do. 
He  may  therefore  not  only  go  into  the 
case  fully  in  his  answer,  but  he  may 
set  up  a  counterclaim  and  recover  an 
affirmative  judgment.  Braithwaite  V. 
Akin,  3  N.  D.  365,  56  N.  W.  133. 

9.  Chase  v.   Evoy,   58   Cal.   348. 

10.  See  Guarantee  Gold  Bond,  L.  & 
S.  Co.  V.  Edwards,  7  Ind.  Ter.  297,  104 
S.   W.   624,   636.   deemed   controverted. 

[a]  Where  the  pleading  of  an  in- 
tervener, although  styled  a  complaint, 
is  in  effect  an  answer  to  the  original 
complaint,  new  matter  pleaded  in  it  is 
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deemed  controverted.  People  ex  rel. 
Fogg  V.  Perris  Irr.  Dist.,  132  Cal.  289, 
64  Pac.  399,  773. 

[b]  Allegations  of  intervener's  an- 
swer are  deemed  denied  when  not  a 
counterclaim  under  the  North  Carolina 
statute.  Piedmont  Wagon  Co.  v.  Byrd, 
119   N.   C.  460,   26  S.   E.   144. 

11.,  Weinberg  v.  Noonan,  193  111.  165, 
61  N.  E.  1022. 

12.  See  6  Standard  Proc.  298. 

13.  See  the  titles  "Rejoinder  and 
Subsequent  Pleadings ; "  "  Replication 
and  Reply;"  "Set-Off,  Counterclaim 
and  Recoupment." 

Demurrer  or  exception  by  intervener, 
see  infra,  XIII,  F,  5. 

14.  Pearson  v.  Creed,  78  Cal.  144,  20 
Pac.  302. 

15.  U.  S.— Dexter  Horton  Nat.  Bank 
r.  Hawkins,  190  Fed.  924,  111  C.  C.  A. 
514;  Illinois  Steel  Co.  v.  Eamsey,  176 
Fed.  853,  100  C.  C.  A.  323.  Cal.— Peo- 
ple ex  rel.  Fogg  v.  Perris  Irr.  Dist..  132 
Cal.  289,  64  Pac.  399,  773.  111.— Wein- 
berg V.  Noonan,  193  111.  165,  61  N.  E. 
1022.  Ky.— Board  of  Ed.  v.  Allin,  134 
Kv.  763.  121  S.  W.  676.  La.— Frellsen 
r /Strader  Cvpress  Co.,  110  La.  877,  34 
So.  857;  State,  cr  rel.  M.  &  M.  G.  Canal 
Co.  V.  New  Orleans,  27  La.  Ann.  469. 
Me. — Huntress  v.  Tiney,  46  Me.  83. 
P.  R.— Caloea  r.  Vilaseca,  6  Porto  Eico 
112.  S.  C.-Hutto  V.  Black,  88  S.  C.  1, 
70  S.  E.  420.  Wash. — Fairfield  v.  Bin- 
nian,  13  Wash.  1,  42  Pac.  632. 

[a]  Quasi  Party. — Bromley  Carpet 
Co.  V.  Field,  88  111.  App.  219. 

[b]  Where  Intervention  Is  Unrec- 
ognized.— One  who  files  an  intervention 
which  is  not  shown  to  have  been 
brought  to  the  notice  of  the  court  or 
to  have  been  recognized  by  the  parties 
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part  in  the  proceedings  incident  thereto,'^"  but  his  status  as  a  party 
IS  not  precisely  .the  same  as  that  of  the  original  parties  or  of  those 
made  parties  by  the  court  of  its  own  motion  or  on  application.^'^ 
Although  technically  speaking  an  intervener  is  neither  plaintiff  nor 
defendant/^  he  sustains  the  general  character  of  plaintiff  in  the 
action,  as  to  the  demands  made  by  him/^  but  he  may  occupy  the 
position  of  either  plaintiff  or  defendant,-"  and  may  join  either  party 
in  the  contest  or  oppose  both.^^ 


is  not  in  fact  a  party  to  the  action. 
Mills  V.  Paul  (Tex.  Civ.  App.),  30  S. 
W.  242. 

[c]  When  He  Becomes  a  Party. 
(1)  An  intervener  is  not  a  party  until 
made  so  by  order  of  court.  Weller  & 
Sons  V.  Eensford,  164  Ala.  312,  51  So. 
344;  Passmore  V.  Ellington,  122  Ala. 
559,  26  So.  144.  (2)  He  becomes  a 
party  at  the  moment  the  court  grants 
him  intervention  in  the  proceedings. 
Fernandez  v.  Avellanet,  16  Porto  Rico 
61.  (3)  Where  leave  of  court  is  not 
necessary,  he  becomes  a  party  upon  the 
serving  and  filing  of  the  requisite  com- 
plaint. Bennett  v.  Whitcomb,  25  Minu. 
148. 

[d]  In  an  equity  proceeding,  where 
a  person  files  a  petition  asking  to  be 
admitted  as  a  party  defendant  in  a  suit 
where  no  allegation  is  made  naming  or 
referring  to  him  in  any  way,  and  no 
relief  is  prayed  for  against  him,  he 
does  not  in  fact  become  a  party  to  the 
cause  until  he  has  been  made  a  party 
by  some  allegation  in  the  bill  as 
amended.  Freeman  v.  Egnor,  72  "W. 
Va.  830,  79  S.  E.  824. 

[e]  An  intervener  (1)  whose  peti- 
tion has  been  stricken  out  by  the  court 
is  not  a  party.  (Mills  v.  Paul  (Tex. 
Civ.  App.),  30  S.  W.  242),  and  (2) 
pending  an  application  to  refile  the 
petition  the  applicant  cannot  move  for 
a  change  of  venue  of  the  action.  Bark- 
dull  V.   Callanan,  33   Iowa  391. 

16.  Edwards  V.  Bay  State  Gas  Co., 
120  Fed.  ^5. 

17.  Dawson  v.  Thigpen,  137  N.  C. 
462,  49  S.  '^.  959.  See  Zumbro  v.  Par- 
nin,  141  Ind.  430,  40  N.  E.  1085;  and 
the  discussion  following.  Compare  Peo- 
ple ex  rel.  Fogg  v.  Perris  Irr.  Dist.,  132 
Cal.  289,  64  Pac.  399,  773;  Townsend 
V.  Driver,  5  Cal.  App.  581,  90  Pac.  1071; 
Fernandez  v.  Avellanet,  16  Porto  Rico 
61,  holding  an  intervener  is  a  party 
with  rights  and  obligations  equal  to 
those  of  other  parties  to  the  proceed- 
ings. 


[a]  An  intervener  against  whom 
judgment  has  been  rendered  has  the 
same  rights  as  any  other  unsuccessful 
suitor.  State  ex  rel.  Bugbee  v.  Holmes, 
60  Neb.  39,  82  N.  W.  109. 

18.  La  Croix  v.  Menard,  3  Mart.  N. 
S.   (La.)  339,  15  Am.  Dec.  161. 

19.  La.— Gillis  v.  Carter,  29  La. 
Ann.  698;  Baldree  v.  Davenport,  7  La. 
Ann.  587;  Lacroix  v.  Menard,  3  Mart. 
N.  S.  339,  15  Am.  Dec.  161.  N,  D. 
Braithwaite  V.  Akin,  3  N.  D.  365,  56 
N.  W.  133.  Tex.— See  Noble  v.  Mey- 
ers, 76  Tex.  280,  13  S.  W.  229. 

[a]  An  intervener  stands  in  the 
character  of  plaintiff  before  the  court 
as  to  the  nature  of  his  title  and  the 
object  of  his  demand,  and  is  governed 
in  his  pleadings  by  the  rules  of  practice 
which  apply  to  plaintiffs  in  principal 
demands.     Clapp  &  Co.  r.  Phelps  &  Co., 

19  La.  Ann.  461,  92  Am.  Dec.  545. 

fb]  Although  considered  as  a  plain- 
tiff an  intervener  is  nevertheless  a 
"plaintiff  in  intervention"  who 
"fights  for  his  own  hand,"  and  he  does 
not  lose  his  identity  in  that  of  the 
original  plaintiff.  St.  Charles  St.  R. 
Co.  V.  Fidelity  &  Deposit  Co.,  109  La. 
491,   33   So.   574. 

20.  Tvey  v.  Harrell,  1  Tex.  Civ.  226, 

20  S.  W.   775. 

[a]  An  intervener  does  not  become 
a  defendant  by  uniting  with  the  de- 
fendant in  an  action.  St.  Charles  St. 
R.  Co.  V.  Fidelity  &  Deposit  Co.,  109 
La.  491,  33  So.  574. 

21.  CaL-Ward  v.  Healy,  114  Cal. 
191,  45  Pac.  1065;  Stich  v.  Goldner, 
38  Cal.  608.  La.— St.  Charles  St.  R. 
Co.  V.  Fidelitv  &  Deposit  Co.,  109  La. 
491,  33  So.  574.  Tex.— Smalley  t:  Tay- 
lor, 33  Tex.  668;  Hanna  r.  Drennan,  2 
Tex.  Unrep.  536.  Wash.— Pickle  v.  An- 
derson, 62  Wash.  552,  114  Pac.  177. 

Compare  Peters  v.  Bowman,  98  U.  S. 
56,  25  L.  ed.  91.  No  one  claiming  an 
adverse  title  can  be  permitted  to  bring 
it  forward  and  have  it  settled  in  a  suit 
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The  inaction  of  a  defendant  in  permitting  a  default  does  not  pre- 
clude an  intervener  from  obtaining  relief.^- 

2.  Must  Take  the  Suit  as  He  Finds  It.  —  An  intervener  must  take 
the  suit  as  he  finds  it,-^  and  is  bound  by  the  previous  proceedings  in 
the  case.^*  Consequently  he  cannot  complain  ©f  the  form  of  the 
action,-^  or  of  informalities  or  defects  in  the  proceedings  between 
the  original  parties,^^  or  of  the  jurisdiction  of  the  court  in  which  the 
plaintiff  had  a  right  to  sue  the  defendants.^^ 

3.  Cannot  Retard  the  Suit.  —  An  intervener  has  not  the  original 
parties'  rights  in  directing  the  course  of  proceedings;  he  cannot  re- 
tard the  suit;^^  he  must  be  ready  to  plead  and  to  exhibit  his  evi- 


to     enforce     a   lien    for    the    purchase  I 
money. 

See  S  Standard  Proc.  487. 

[a]  No  Right  To  Substitute  Himself 
as  Party.— Clapp  &  Co.  v.  Phelps  &  Co., 
19  La.  Ann.  461,  92  Am.  Dec.  545. 

22.  Townsend  v.  Driver,  5  Cal.  App. 
581,  90  Pac.  1071.  See  People  v.  Perris 
Irr.  Dist.,  132  Cal.  290,  64  Pac.  399, 
773. 

23.  Ga.— Booth  v.  State,  131  Ga. 
750,  63  S.  E.  502;  Seaboard  Air  Line 
Ey.  V.  Knickerbocker  Trust  Co.,  12.3 
Ga.  463,  54  S.  E.  138;  Charleston  & 
"Western  Carolina  E.  Co.  v.  Pope,  122 
Ga.  577,  50  S.  E.  374.  La. — Layman  v. 
Succession  of  Woulfe,  136  La.  767,  67 
So.  823;  Cahn  v.  Ford,  42  La.  Ann.  965, 
8  So.  477;  Kenner  &  Co.  f.  HoUiday,  19 
La.  154.  Nev.— Harlan  v.  Eureka  Min. 
Co.,  10  Nev.  92.  Pa.— Sailor  P.  Mill, 
etc.,  Co.  V.  Moyer,  35  Pa.  Super.  503. 
Tex.— Eainbolt  v.  March,  52   Tex.  246. 

See  supra,  XIII,  B,  2. 

24.  Hutto  V.  Black,  88  S.  C.  1,  70 
S.  E.  420.  Compare  Castle  r.  Madison, 
113  Wis.  346,  89  N.  W.  156,  holding 
an  order  denying  the  right  of  a  party 
to  require  additional  parties  to  be 
brought  in  is  not  res  adjudicata  as  to 
a  subsequent  intervener. 

[a]  One  who  is  let  into  a  suit  as 
a  defendant  under  the  forty-first  sec- 
tion of  the  chancery  act  is  bound  by 
all  the  anterior  proceedings  to  the  same 
extent  as  such  original  party,  and  has 
precisely  his  rights  in  asking  the  court 
to  interfere  and  correct  the  proceed- 
ings. Guest  V.  Hewitt,  27  N.  J.  Eq. 
479. 

25.  Laj^man  v.  Succession  of  Woulfe, 
136  La.  '767,  67  So.  823;  Cahn  r.  Ford, 
42  La.  Ann.  965,  8  So.  477;  Carrabv  v. 
Morgan,  5  Mart.  N.  S.  499. 

[a]  Changing  action  from  contract 
to  tort  by  intervener  is  not  permissible. 
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Harlan  v.  Eureka  Min.  Co.,  10  Nev.  92. 

[b]  He  has  no  right  to  any  change 
in  the  proceedings  which  would  osca- 
sion  delay.  Carlton  v.  Patterson,  29 
N.  H.  580.  And  see  the  following  sec- 
tion. 

[c]  Where  an  action  is  properly 
commenced  at  law  and  only  a  part  of 
Ihe  relief  asked  by  the  intervener  is 
equitable,  he  is  not  entitled  to  have  the 
cause  transferred  to  the  equity  docket 
as  this  would  occasion  a  delay  in  the 
trial.  Kassing  v.  Ordway,  lOO  Iowa  611, 
65   N.  W.   832. 

26.  Ala. — Wigs  Bros.  v.  Eingemann, 
155  Ala.  1S9,  45  So.  153.  Ark.— Eice  v. 
Dorrian,  57  Ark.  541,  22  S.  W.  213.  Ga. 
Charleston  &  W.  C.  E.  Co.  v.  Pope,  122 
Ga.  677,  50  S.  E.  374.  La. — Layman  v. 
Succession  of  Woulfe,  136  La.  767,  67 
So.  823;  West  V.  His  Creditors,  8  Eob. 
123;  Emerson  r.  Fox,  3  La.  114;  Clam- 
ageran  v.  Bucks,  4  Mart.  (N.  S.)  487, 
16  Am.  Dec.  185.  Neb.— State  ex  rel. 
Bugbee  v.  Holmes,  59  Neb.  503,  81  N. 
W.  512.  N.  C  — Blair  v.  Puryear,  87  N. 
C.  101.  Pa.— Sailor  P.  Mill,  etc.,  Co.  v. 
Mover,  35  Pa.  Super.  503.  Tex.— Bate- 
man  V.  Eamsev,  74  Tex.  589,  12  S.  W. 
235;  Nennv  &' White  r.  Schluter  Co.,  62 
Tex.  327;  Hanchett  V.  Gray,  7  Tex.  549; 
I'eters  Furniture  Co.  v.  Dickey,  2  Tex. 
Unrep.    237. 

27.  Kenner  &  Co.  v.  Holliday,  19  La. 
154. 

28.  U.  S. — Coffin  r.  Chattanooga  W. 
&  P.  Co.,  44  Fed.  533.  la.—  >achout 
r.  Des  Moines  B.  G.  St.  E.  Co..  75  Iowa 
722,  38  N.  W.  145.  See  also  Kassing  v. 
Ordway.  100  Iowa  611,  65  N.  W.  832. 
La. — Labarre  v.  Burton-iswartz  Cypress 
Co.,  126  La.  982,  53  So.  113;  Filhiol 
V.  Schmidt,  122  La.  701,  48  So.  157; 
State  ex  rel.  Bd.  of  Comrs.  v.  Capde- 
vielle,  122  La.  615,  48  So.  126;  Chism 
&  Boyd  V.  Ong,  33  La.  Ann.   702;   Sil- 
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denee.^^  In  construing  the  statutes,  however,  courts  have  held  thai 
the  right  to  reasonable  time,  after  intervention  granted,  to  issue  cita- 
tions and  file  and  serve  pleadings,  is  necessarily  implied,^"  and  it  is 
consequently  irregular  for  the  original  parties  to  proceed  before  the 
intervener  can  serve  his  eomplaint.^^ 

4.  Right  To  Notice. — An  inter  v^ener  is  entitled  to  notice  the  same 
as  other  parties.^^ 

5.  Defenses  Available.  —  In  some  jurisdictions  an  intervener  can- 


bernagel  v.  Silbernagel,  32  La.  Ann. 
765;  Gaines  v.  Page,  Bacon  Co.,  15  La. 
Ann.  108;  Walker  v.  Dunbar,  7  Mart. 
N.  S.  586,  18  Am.  Dec.  248.  N.  H. 
See  Carlton  v.  Patterson,  29  N.  H.  580. 
[a]  The  intervener  desired  to  con- 
test a  one-sixth  interest  in  a  tract  of 
land  and  other  land  not  in  controversy. 
"This  would  delay  the  trial  of  the 
cause,  and  postpone  its  final  settlement, 
which  an  intervener  cannot  do.  It 
would  also  complicate  the  case  and  pro- 
duce a  multifariousness  of  parties  and 
causes  of  action,  which  should  not  be 
encouraged."  Eagland  v.  Wisrock,  61 
Tex.  391,  397. 

29,  Baker  v.  Texarkana  Nat.  Bank, 
74  Fed.  598,  20  C.  C.  A.  545;  Filhiol  r. 
Schmidt,  122  La.  701,  48  So.  157; 
Gaines  v.  Page,  Bacon  Co.,  15  La.  Ann. 
108. 

[a]  "The  right  to  intervene  being 
granted,  all  the  means  requisite  for  the 
exercise  of  that  right  are  necessarily 
granted  also.  In  declaring  that  the  in- 
tervention shall  not  retard  the  main 
action,  the  lawgiver  intended  that  no 
delay  shall  be  allowed  beyond  what  is 
strictly  necessary  to  enable  the  inter- 
vener to  litigate  his  claims  in  the  suit 
in  which  he  intervenes.  He  has  the 
right  to  have  his  petition  served  upon 
cither  or  both  the  parties  against  whom 
he  proceeds,  in  order  that  they  may 
answer  within  the  delay  given  in  ordi- 
nary suits.  It  is  plain  that  an  inter- 
vener is  not  entitled  to  all  the  rights 
which  the  original  parties  have  in  rela- 
tion to  the  mode  of  conducting  the 
cooitestation.  The  exercise  of  these 
rights  often  involves  much  delay  in 
procuring  evidence,  the  calling  in  of 
warrantors,  and  other  acts  necessary 
to  a  final  decision  of  the  cause.  The 
intervener  is  required  to  be  always 
ready  to  plead,  or  exhibit  his  testimony, 
because  he  has  always  his  remedy  by 
a  separate  action  to  vindicate  his 
rights.  If  he  chooses  to  proceed  by  in- 
tervention, he   can   not   retard   the  ad- 


justments of  the  rights  of  others  to 
any  greater  extent  than  the  necessity 
of  the  circumstances  require  in  order 
to  obtain  his  own."  Taylor  V.  Boe- 
dicker  &  Badenhausen,  22  La.  Ann.  79. 
30.  Johnson  v.  New  Orleans,  105  La. 
149,  29  So.  355;  White  Castle  Lumber 
&  S.  Co.  V.  Hart,  48  La.  Ann.  1034; 
Chism  &  Boyd  v.  Ong,  33  La.  Ann.  702; 
Silbernagel  v.  Silbernagel,  32  La.  Ann. 
765;  Sandel  V.  Douglas,  25  La.  Ann. 
564;  Perkins  V.  Perkins,  20  La.  Ann. 
257;  Dubroca  V.  Her  Husband,  3  La. 
Ann.  331;  Ardry's  Wife  f.  Ardry,  16 
La.  548.  Compare  Gaines  V.  Page,  Ba- 
con  Co.,   15  La.  Ann.   108. 

[a]  "Although  an  intervention, 
filed  before  or  after  issue  joined,  can- 
not retard  the  principal  suit,  yet,  time 
must  be  allowed  to  cite  the  party 
against  whom  it  is  directed,  and  the 
same  delays  to  answer."  Perkins  v. 
Perkins,  20  La.  Ann.  257. 

[b]  An  intervener  should  ask  timely 
service  of  his  petition  and  citation  upon 
the  plaintiff  and  defendant,  but  he 
should  not  wait  until  the  case  is  called 
for  trial  before  making  this  demand. 
And  if  he  does  the  court  would  rule 
correctly  in  holding  tnat  the  inter- 
vener, in  default  of  citation  and  serv- 
ice of  petition,  has  no  standing  in  the 
case.  Johnson  v.  'biew  Orleans,  105 
La.    149,   29   So.   355. 

31.  Proceeding  to  trial  after  inter- 
vention filed  and  before  service  of  com- 
plaint of  intervener  was  irregular,  but 
did  not  involve  jurisdiction.  Ah  Goon 
V.  Superior  Court.  61  Cal.  555. 

32.  See  generally  the  title  "Not- 
ice. ' ' 

[a]  Notice  of  trial  must  be  served 
upon  an  intervener.  Townsend  t". 
Driver,  5   Cal.   App.  581,  90  Pac.   1071. 

[b]  An  intervener  cannot  complain 
of  want  of  notice  of  an  order  made  in 
open  court,  between  the  original  part- 
ies; he  is  presumed  to  be  always  in 
court  ready  to  plead.  Thompson  v. 
Mylne,  4  La.  Ann.  206. 
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not  urge  matters  that  would  go  to  the  dismissal  of  the  suit.^^  In 
others,  however,  this  does  not  seem  to  be  the  rule,^*  and  he  may  inter- 
pose demurrers'^^  or  exceptions.'*^  But  it  is  held  he  can  only  raise 
issues  which  involve  or  affect  his  interest,^''  and  in  the  absence  of  fraud 
and  collusion,  he  cannot  urge  defenses  personal  to  the  defendant."'^ 

6.  Right  To  Remove  Cause.  —  The  removal  of  the  cause  to  a  fed- 
eral court  in  case  of  intervention  will  be  fully  treated  elsewhere.^^ 

G.  Dismissal.  —  1.  By  Intervener.  —  At  any  time  before  judg- 
ment, unless  some  affirmative  relief  against  him  has  been  prayed 
for,^°  an  intervener  may  dismiss  his  complaint  or  petition.^^ 


33.  La.— Cahn  v.  Ford,  42  La.  Ann. 
965,  8  So.  477;  West  v.  His  Creditors,  8 
Rob.  123.  Minn.— Hunt  v.  O'Leary,  84 
Minn.  200,  67  N.  W.  611.  Pa.— Sailor 
P.  Mill,  etc.,  Co.  V.  Moyer,  35  Pa.  Su- 
per.   503. 

But  see  supra,  XIII,  B,  2. 

[a]  "It  is  very  clear  that  it  had 
no  right  to  intervene  to  defeat  the  ac- 
tion or  proceeding.  Section  2684  of 
the  Code  provides:  'The  court  shall 
determine  upon  the  intervention  at  the 
same  time  that  the  action  is  decided, 
and  the  intervener  has  no  right  to  de- 
lay.' "  Teaehout  V.  Des  Moines  B.-G. 
St.  E.  Co.,  75  Iowa  722,  38  N.  W.  145. 

[b]  Intervener  cannot  complain  «f 
the  laches  of  plaintiff  in  the  prosecu- 
tion of  an  action.  Hunt  v.  O'Leary,  84 
Minn.  200,  87  N.  W.  611. 

34.  An  intervener  who  has  an  inter- 
est against  a  plaintiff  is  entitled  to 
avail  himself  of  all  of  the  procedure 
and  remedies  to  which  a  defendant  is 
entitled  for  the  purpose  of  defeating 
the  action  or  resisting  plaintiff's  claim. 
People  ex  rel.  Fogg  v.  Perris  Irr.  Dist., 
132  Cal.  289,  64  Pac.  399,  773;  Town- 
send  V.  Driver,  5  Cal.  App.  581,  90  Pac. 
1071. 

35.  Hanchett  v.  Gray,  7  Tex.  549. 

36.  Hanchett  v.  Gray,  7  Tex.  549. 

37.  Dawson  v.  Thigpen,  137  N.  C. 
462,  49  S.  E.  959. 

[a]  An  intervener  who  claims  the 
property  involved  cannot  interfere  fur- 
ther than  to  prove  his  own  right  to  the 
propertv.  West  v.  His  Creditors,  8  Rob. 
(La.)    123. 

38.  Lincoln  v.  New  Orleans  Express 
Co.,  45  La.  Ann.  729,  12  So.  937;  Flem- 
ing &  Baldwin  v.  Shields,  21  La.  Ann. 
118,  99  Am.  Dec.  719;  West  v.  His  Cred- 
itors,  8   Rob.    123. 

39.  See  the  title,  "Eemoval  of 
Causes;"  and  Burdick  v.  Peterson,  6 
Fed.  840. 

40.  Schaetzel  r.  Huron,  6  S.  D.  134, 
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60  N.  W.  741;  Dunlap  V.  Southerlin,  63 
Tex.  38;  United  Motor  Dallas  Co.  V. 
Hendricks  (Tex.  Civ.  App.),  168  S.  W. 
878. 

41.  Cal.— Sheldon  v.  Gunn,  56  Cal. 
582.  la.— McCullough  v.  Connelly,  137 
Iowa  682,  114  N.  W.  301,  15  L.  R.  A. 
(N.  S.)  823;  Guinn  v.  Iowa  &  St.  L.  R. 
Co.,  125  Iowa  301,  101  N.  W.  94;  Wood- 
ward V.  Jackson,  85  Iowa  432,  52  N.  W. 
358.  Neb. — Lincoln  Upholstering  Co. 
V.  Baker,  82  Neb.  592,  118  N.  W.  321. 
S.  D.— Schaetzel  v.  Huron,  6  S.  D.  134, 
60  N.  W.  741. 

See  generally  the  title  "Dismissal, 
Discontinuance  and  Non-Suit." 

[a]  "Having  appeared  voluntarily 
and  filed  their  petition  of  intervention, 
there  is  no  reason  why  they  should  not 
be  allowed  to  dismiss  the  same,  and 
withdraw  their  appearance,  at  any  time 
before  final  submission."  Dalhoff  & 
Co.  V.  Coffman,  37  Iowa  283,  290. 

[bl  Withdrawal  of  his  petition  by 
an  intervener  is  equivalent  to  a  dis- 
missal of  his  petition.  Guinn  V.  Iowa 
&  St.  L.  R.  Co.,  125  Iowa  301,  101  N. 
W.    94. 

[c]  A  waiver  by  an  intervener  of 
his  right  to  a  delay  sufficient  to  en- 
able him  to  serve  citations  on  the  orig- 
inal parties,  and  their  consent  that  the 
suit  proceed  to  judgment  is  equivalent 
to  a  withdrawal  of  his  intervention, 
Dubroca  v.  Her  Husband,  3  La.  Ann. 
331. 

[d]  One  who  has  intervened  and 
been  made  a  party  defendant  does  not 
occupy  the  position  of  a  mere  inter- 
vener for  the  sole  purpose  of  dismissing 
an  attachment,  and  the  action  of  the 
court  in  declining  to  allow  him  to  with- 
draw is  proper,  especially,  as  he  had 
admitted  allegations  in  plaintiff's  com- 
plaint constituting  the  basis  of  his 
cause  of  action.  Morrison  v.  Mining 
Co.,  143  N.  C.  250,  55  S.  E.  611. 

[e]  lu    the    Supreme    Court.  —  One 
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2.  By  Action  of  the  Court  or  Adverse  Parties.  —  A  court  cannot 
dismiss  the  petition  of  an  intervener  who  has  an  interest  in  the  mat- 
ter in  litigation  for  he  is  entitled  to  have  his  interest  adjudicated  in 
the  final  determination  of  the  action.^^  g^^  j^  jg  otherwise  if  it  ap- 
pears he  has  no  interest;*'^  thus  if  the  complaint  be  amended  so  that 
an  intervener  has  no  further  interest  in  the  litigation,  his  intervention 
may  properly  be  dismissed.*^  So  also,  an  unauthorized  intervention 
is  subject  to  dismissal.*^  If  no  affirmative  relief  from  an  intervener 
is  sought,  his  suit  will  be  dismissed  for  want  of  prosecution  if  he 
fails  to  appear  at  trial.^^  The  general  rule  is  that  a  dismissal  of  a 
plaintiff's  action  after  an  intervention  does  not  affect  the  intervention 
which  seeks  to  have  the  rights  of  the  intervener  determined.*^     An 


whose  right  to  intervene  was  denied  in 
the  trial  court  may  be  permitted  by  the 
supreme  court  to  withdraw  the  petition 
in  intervention  filed  below.  Board  of 
Comrs.  of  Denver  v.  Lunney,  46  Colo. 
403,  104  Pac.  945. 

42.  Cal.— Muller  v.  Carey,  58  Cal. 
538;  Poehlmann  v.  Kennedy,  48  Cal. 
201.  111.— Gage  v.  Cameron,  212  111. 
146,  171,  72  N.  E.  204;  Weinberg  v. 
Noonan,  193  111.  165,  61  N.  E.  1022; 
Nathan  C.  Dow  Co.  v.  Deist,  123  111. 
App.  364.  Neb. — Montgomery  v.  Dresh- 
er,  97  Neb.  112,  149  N.  W.  314.  Ohio. 
Fertel  v.  Sampliner,  4  Ohio  C.  D.  166, 
18  C.  C.  740.  Tex.— Batchelor  v.  Doug- 
las, 31  Tex.  182;  Branch  v.  Jones,  2 
Tex.  Civ.  App.  550,  22  S.  W.  245. 

[a]  Where  Intervention  Unneces- 
sary.— Where  the  relief  sought  by  an 
intervener  can  be  given  under  the  peti- 
tion of  the  plaintiff,  an  order  dismis- 
sing the  intervention  will  not  be  dis- 
turbed. Pond  Creek  Coal  Co.  V.  Eun- 
yan,   161   Ky.   64,   170   S.   W.   501. 

Motion  To  Dismiss. — See  supra,  XIII, 
C. 

43.  Guarantee  Gold  Bond,  L.  &  S. 
Co.  V.  Edwards,  7  Ind.  Ter.  297,  104  S. 
W.  624;  Pastor  v.  Luzunaris,  6  Porto 
Eico  16. 

44.  Murphy  v.  Cannon,  IS  Mont. 
348,  45  Pac.  216. 

fa]  Where  an  intervener  who  is  a 
citizen  of  another  state,  has  on  that 
ground  removed  the  case  to  a  federal 
court,  and  the  plaintiff  thereafter  dis- 
misses as  to  that  part  of  his  claim 
which  alone  authorized  the  interven- 
tion, the  case  must  be  remanded,  and 
the  federal  court  cannot  allow  a  cross- 
complaint  to  be  filed  by  the  intervener. 
Iowa  Homestead  Co.  v.  Des  Moines 
Nav.  &  E.  Co.,  8  Fed.  97. 

45.  Ala.— Drew  V.  Ft.  Payne  Co.,  186 


Ala.  285,  65  So.  71.  111.— Bayley  v.  Clark, 
153  111.  App.  154.  La. — Moreau  v.  Mo- 
reau,  25  La.  Ann.  214. 

46.  The  proper  judgment  would  be 
to  dismiss  the  intervention  without 
prejudice.  Noble  t'.  Meyers,  76  Tex. 
280,  13  S,  W.  229.  See  infra,  XIII,  G,  3. 

47.  Cal. — Poehlmann  v.  Kennedy,  48 
Cal.  201.  Nev.— Elliott  v.  Ivers,  6  Nev. 
287.  N.  C— Dawson  v.  Thigpen,  137  N. 
C.  462,  49  S.  E.  959;  McKesson  r.  Men- 
denhall,  64  N.  C.  50!2.  Tex.— Texark- 
ana  &  Ft.  S.  E.  Co.  v.  Hartford  Ins.  Co., 
17  Tex.  Civ.  App.  498,  44  S.  W.  533. 
See  also  Claflin  v.  Pfeifer,  84  Tex.  23, 
19  S.  W.  297,  where  the  plaintiff  was 
party  defendant  to  the  petition  of  in- 
tervention. Wash. — Pickle  v.  Ander- 
son,  62   Wash.    552,   114  Pac.   177. 

[a]  "So  soon  as  these  parties  had 
appeared,  the  court  had  jurisdiction  of 
the  subject  matter,  the  parties  and  the 
whole  thereof,  and  could  not  thereafter 
be  divested  of  such  jurisdiction  by  any 
action  of  the  original  plaintiffs.  They 
had  the  right  to  retire  from  the  con- 
test, but  they  ceuld  not  withdraw  the 
subject  matter  so  far  as  it  concerned 
others  who  had  become  legally  actors 
thereabout;  nor  could  they  compel  the 
withdrawal  of  parties  not  in  privity 
with  them  or  their  individual  claims." 
Elliott  V.  Ivers,  6  Nev.  287.  See  Gib- 
son V.  Hjul,  32  Nev.  360,  108  Pac.  759. 

[b]  'Ceurts  will  protect  the  rights 
of  interveners  and  maintain  their  right 
to  go  on  with  the  action,  and  will  not, 
therefore,  sanction  a  discontinuance  of 
an  action  until  it  appears  that  no  in- 
tervener stands  ready  to  take  it  up 
and  carry  it  throush.  Merchants'  Nat. 
Bank  v.  United  States,  214  Fed.  200,  130 
C.   C.  A.  548. 

[c]  When  a  creditor  is  admitted  as 
a  party  to   a   suit  in   the   nature  of  a 
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intervener's  right  to  be  heard  on  the  issues  made  to  the  intervention 
is  not  affected  by  a  nonsuit  of  the  plaintiff.*^  The  original  plaintiff 
cannot  dismiss  his  action  as  to  the  interveners  alone  and  proceed  with 
it  as  to  the  other  parties. ''^  But  where  the  intervener  merely  takes 
the  position  of  a  defendant  and  seeks  only  to  defeat  the  plaintiff's 
recovery,  the  latter  may  dismiss  the  action  as  to  all  the  parties  and 
thus  terminate  the  intervention  as  well  as  the  original  action.^" 

3.     Judgment  on   dismissal    of    the    petition    should    be    \\athout 
prejudice.^^     The  intervener  is  not  thereby  barred  from  instituting 


creditor's  bill,  he  acquires  such  control 
of  the  suit  that  it  cannot  be  dismissed 
without  his  consent.  The  original 
plaintiff  may  still  dismiss  it  so  far  as 
he  is  concerned  but  it  may  be  prose- 
cuted by  the  other  party  for  his  own 
benefit.  Piedmont  &  A.  L.  Ins.  Co.  v. 
Maury,  75  Va.  508. 

[d]  Where  an  action  has  been 
brought  by  a  plaintiff  on  his  own  be- 
half and  on  the  behalf  of  all  others 
similarly  situated  and  when  such  a 
person  similarly  situated  has  been 
made  a  party  plaintiff,  the  original 
plaintiff  can  do  nothing  in  derogation 
of  the  rights  of  the  added  party.  He 
may  not,  without  the  consent  of  such 
party,  abandon,  discontinue  or  indef- 
initely refuse  to  prosecute  the  action. 
Manning  v.  Mercantile  Trust  Co.,  37 
Misc.  215,  75  N.  Y.  Supp.  168. 

[e]  Where  the  action  has  been  dis- 
missed except  as  to  the  party  against 
whom  the  intervener  claims  relief,  the 
court  retains  jurisdiction.  Joliet  Iron 
&  Steel  Co.  V.  Chicago,  C.  &  W.  K.  Co., 
51  Iowa  300,  1  N.  W.  761;  Pickle  v. 
Anderson,  62  Wash.  552,  114  Pac.  177. 

[f]  When  an  intervening  party 
prays  for  the  dissolution  of  an  injunc- 
tion obtained  by  the  plaintiff,  and  for 
interest  and  damages,  a  plaintiff  can- 
not by  dismissing  his  suit,  deprive  the 
former  of  his  right  to  judgment.  State 
ex  rel,  Gondran  v.  Judge  of  Twenty- 
First  Judicial  Dist.,  48  La.  Ann.  455, 
19  So.  256;  Whittemore  v.  Watts,  7 
Eob.    (La.)    10. 

[g]  But  where  the  original  suit  is 
unauthorized  because  not  within  the 
terms  of  the  statute  providing  for  such 
suits,  and  is  therefore  dismissed,  a 
cross-bill  hj  interveners  which  is  only 
authorized  by  the  same  statute,  must 
follow  the  original  suit  and  is  there- 
fore properlv  dismissed.  Lowenstein  v. 
Hooker,   71  "^Miss.   102,   14   So.   531. 

[hJ  In  Louisiana  (1)  the  sustain- 
ing   of    an    exception    of    no    cause    of 
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action  has  the  effect  of  ^dismissing 
the  demand  of  the  intervener  as  well 
as  that  of  the  plaintiff.  Labarre  v. 
Burton-Swartz  Cypress  Co.,  126  La. 
982,  53  So.  113;  White  Castle  Lumber 
&  S.  Co.  V.  Hart,  48  La.  Ann.  1034,  20 
So.  201;  Meyers  &  Co.  v.  Birotte,  41 
La.  Ann.  745,  6  So.  607;  Barron  v. 
Jacobs,  38  La.  Ann.  370;  Walmsley, 
Carver  &  Co.  v.  Whitfield,  24  La.  Ann. 
258.  (2)  But  when  an  exception  goes 
to  the  merits  of  the  action,  the  court 
must  pass  upon  the  demand  of  the 
intervener  even  where  the  demand  of 
the  plaintiff  is  rejected.  Labarre  v. 
Burton-Swartz  Cypress  Co.,  126  La.  982, 
53   So.    113. 

48.  Poehlmann  v.  Kennedy,  48  Cal. 
201;  McKesson  v.  Mendenhall,  64  N. 
C.   502. 

49.  Townsend  v.  Driver,  5  Cal.  App. 
581,  90  Pac.  1071,  since  he  would  there- 
by be  able  to  nullify  the  order  per- 
mitting the  intervention. 

50.  Henry  V.  Vineland  Irr.  Dist., 
140  Cal.  376,  73  Pac.  1061;  People 
ex  rel.  Fogg  v.  Perris  Irr.  Dist.,  132 
Cal.  289,  64  Pac.  399,  773. 

[a]  But  a  plaintiff  may  take  a  non- 
suit subject  only  to  the  right  of  an 
intervener  to  be  heard  upon  his  claim 
for  affirmative  relief.  Bangs  v.  Sul- 
livan, 33  Tex.  Civ.  App.  30,  73  S.  W. 
74. 

51.  Noble  V.  Meyers,  76  Tex.  280, 
13  S.  W.  229;  Del  Eio  Bldg.  &  L. 
Assn.  r.  King,  71  Tex.  729,  12  S.  W. 
65;  Bangs  v.  Sullivan,  33  Tex.  Civ. 
App.  30,   73  S.  W.   74. 

[a]  A  dismissal  by  the  interveners, 
"without  any  express  order  to  that 
effect,  would  be  without  prejudice  to 
their  right  to  contest  the  creditors' 
claims  afterward,  in  an  appropriate 
action.  Dalhoff  &  Co.  v.  Coffman,  37 
Iowa  283. 

[b]  A  judgment  dismissing  inter- 
ventions and  third  oppositions  "reserv- 
ing the  rights  of  said  third  opponents 
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an  independent  action  to  obtain  the  relief  sought  by  his  intervention.^- 
H.  Hearing  and  Determination.  —  1.  Separate  Trial  or  Hearing. 
An  intervener  is  not  entitled  to  a  separate  trial  where  no  separate 
issue  between  him  and  a  party  has  been  formed,^^  but  ordinarily  the 
court  determines  the  issues  raised  by  the  intervention  at  the  same 
time  the  action  is  decided.^* 

2.  Trial  by  Jury.  —  Although  neither  the  original  plaintiff  or  de- 
fendant have  asked  for  a  .jury,  an  intervener  may  insist  upon  a  trial 
by  jury.^^  If  an  intervening  petition  in  an  equity  suit  presents  a 
cause  of  action  at  law,  the  court  may  impanel  a  jury  to  try  it.^'' 

3.  Reference.  —  An  intervention  may  properly  be  referred  to  a 
master^^  but  a  reference  is  not  necessary.^^ 

4.  Determination.  —  a.  Generally. ^^  —  It  is  the  duty  of  the  court 
to  dispose  of  the  whole  matter  in  controversy  between  the  original 
plaintiff,  the  defendant,  and  the  intervener.*^"    Where  the.  intervention 


to  assert  their  respective  claims  to  the 
funds  obtained  in  this  suit,  to  be  as- 
serted at  the  proper  time"  is  equiv- 
alent to  a  dismissal  without  prejudice. 
Gravenberg  V.  Laws,  100  Fed.  1,  40  C. 
C.  A.  240. 

[c]  That  decree  was  to  be  without 
prejudice  means  no  more  than  that  the 
intervener  might  institute  another  suit 
to  enforce  his  alleged  rights,  or  might, 
perhaps,  intervene  again  on  the  same 
cause  of  action  in  the  same  case. 
Eastou  V.  Houston  &  T.  C.  E.  Co.,  44 
Fed.    7. 

52.  Martin  v.  McCarthy,  3  Colo. 
App.  37,  32  Pac.  551;  and  more  fully 
infra,  XIII,   H. 

53.  See  Wolff  v.  Vette,  17  Mo.  App. 
36. 

[a]  An  intervener  who  voluntarily 
procured  himself  to  be  made  party  de- 
fendant will  not  be  heard  to  complain 
that  he  has  to  share  the  perils  of  the 
voyage  in  the  same  boat  with  the 
other  defendant.  Grant  V.  Burgwyn, 
84  N.  C.  560. 

[b]  In  attachment,  a  separate  trial 
for  the  intervener  is  discretionary 
with  the  trial  judge.  Cotton  Mills  V. 
Weil,   129  N.  C.  452,  40  S.  E.  218. 

54.  Cal.— Eeay  v.  Butler,  2  Cal. 
Unrep.  501,  7  Pac.  669.  Colo.— Fischer 
V.  Hanna,  8  Colo.  App.  471,  47  Pac. 
303.  La. — Dubroca  v.  Her  Husband,  3 
La.  Ann.  331.  Neb. — State  ex  rel.  Bug- 
bee  V.  Holmes,  59  Neb.  503,  81  N.  W. 
512.  Wash.— Pickle  v.  Anderson,  62 
Wash.  552,  114  Pac.  177. 

[a]  But  see  Wolff  v.  Vette,  17  Mo. 
App.  36,  holding  an  intervention,  which 
is   in    no    sense    part    of    the    cause    of 


action  but  which  is  the  assertion  of 
an  independent  right,  must  be  tried 
and  determined  separately  upon  what 
is  virtually  a  separate  record. 

55.  Lacroix  v.  Menard,  3  Mart.  N. 
S.  (La.)  339,  15  Am.  Dec.  161. 

As  to  the  right  to  jury  trial  gen- 
erally, see  the  title  "Juries  and 
Jurors. ' ' 

56.  Eouse  v.  Hornsby,  67  Fed.  219, 
14   C.   C.   A.   377. 

57.  "When  the  petition  of  inter- 
vention has  been  well  replied  to,  re- 
sulting in  the  production  of  an  issue, 
or  issues  of  fact,  an  order  is  made  by 
the  court  referring  the  intervention 
to  the  master,  with  directions  to  take 
evidence,  hear  the  parties,  decide  the 
issues,  and  report  his  findings,  with 
the  evidence,  to  the  court.  Sometimes 
a  general  order  is  made  referring  all 
interventions  to  the  master."  2  Bates 
on  Fed.   Eq.   Proc,    §630. 

[a]  Exceptions  to  the  master's  re- 
port may  be  filed  by  an  intervener 
although  his  petition  did  not  contain 
allegations  respecting  the  certain  mat- 
ters to  which  he  excepted  where  he 
could  know  nothing  of  them  in  ad- 
vance of  taking  the  proof.  Farmers ' 
Loan  &  T.  Co.  v.  San  Diego  S.  C.  Co., 
45  Fed.  518. 

58.  Central  Trust  Co.  V.  Madden, 
70  Fed.  451,  17  C.  C.  A.  236. 

59.  As  to  judgment  on  dismissal  of 
petition,   see  supra,  XIII,  G,   3. 

60.  Hill  V.  Osborne,  60  Tex.  390. 
See  Gulf,  Colorado  &  S.  F.  E.  Co.  v. 
Eldredge,  35  Tex.  Civ.  App.  467,  80  S. 
W.  556;  Muhlenberg  t\  Tacoma,  25 
Wash.  36,  64  Pac.  925. 
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is  merely  for  the  purpose  of  defending  the  original  action  the  inter- 
vener cannot  have  affirmative  relief.*^^  A  defendant  in  intervention 
may  recover  an  affirmative  judgment  against  a  plaintiff  in  intervention, 
either  because  of  matters  growing  out  of  the  intervener's  claim,''^  or 
by  establishing  a  counterclaim  the  same  as  a  defendant  in  an  ordinary 
action.^^ 

b.  Effect  of  Judgment.  —  An  intervener  in  an  action  is  bound  by 
a  judgment  therein  to  the  same  extent  as  other  parties  to  the  action."'* 
But  one  whose  petition  is  dismissed  will  not  be  bound  by  any  judg- 
ment subsequently  rendered  in  the  action  and  is  not  estopped  from 
again  litigating  the  same  matters.^^     Persons  purchasing    from    the 


[a]  An  intervener  will  not  be 
heard  to  complain  that  all  his  rights 
in  respect  to  the  matter  in  controversy 
were  determined  in  the  action.  Hipp 
V.  Spencer,  48  Colo.  433,  109  Pac.  1109. 

[b]  Where  an  intervener  prayed 
that  in  case  judgment  were  rendered 
against  the  defendant,  his  petition 
should  be  decided,  the  court  need  not 
pass  upon  his  petition  for  interven- 
tion when  judgment  is  rendered  for 
the  defendant.  Binet  V.  Garcia,  18 
Porto   Rico   331. 

[c]  Failure  of  the  trial  court  to 
rule  upon  a  petition  which  is  insuffi- 
cient is  error  without  preiudice  (Wel- 
born  V.  Eskey,  25  Neb.  193,  40  N.  W. 
959),  but  it  is  otherwise  if  the  peti- 
tion be  sufficient.  Welborn  v.  Eskey, 
25  Neb.  195,  40   N.  W.  960. 

61.  Lazell  v.  Strawbridge,  113  Me. 
362,  94  Atl.  115. 

62.  Braithwaite  v.  Akin,  3  N.  D. 
365,  56  N.  W.  133. 

63.  Braithwaite  V.  Akin,  3  N.  D. 
365,  56   N.   W.   133. 

64.  U.  S. — Mellen  v.  Moline  Iron 
Wks.,  131  U.  S.  352,  9  Sup.  Ct.  781,  33 
L.  ed.  178;  First  Nat.  Bank  r.  Ewing, 
103  Fed.  168,  43  C.  C.  A.  150;  Austin 
V.  Hamilton  'County,  76  Fed.  208,  22 
C.  C.  A.  128;  The  J.  E.  Langdon,  145 
Fed.  64;  Martin  v.  People's  Bank,  115 
Fed.  226.  Ala.— Gans  Co.  r.  Tvson,  170 
Ala.  513,  54  So.  237.  D.  C— Indian 
Protective  Assn.  v.  Gordon,  34  App. 
Cas.  553.  la.— Witter  v.  Fisher,  27 
Iowa  9.  Ky. — Baker  v.  Bowman,  156 
Ky.  262,  160  S.  W.  1038;  ToUe  r. 
Owensboro,  etc.  R.  Co.,  Ill  Kv.  623, 
64  S.  W.  455.  La.— Frellsen  v.  Strader 
Cypress  Co.,  110  La.  877,  34  So.  857; 
Markham  v.  O'Connor,  23  La.  Ann. 
688;  Shelton  r.  Brown,  22  La.  Ann. 
162.  Me.— Huntress  v.  Tiney,  46  Me. 
83u     Md.— Hill  V.   McConnell,   106   Md. 
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574,  68  Atl.  199.  Mo.— Richardson  v. 
Watson,  23  Mo.  34;  Richardson  v. 
Jones,  16  Mo.  177.  N.  J.— Esterbrook 
Co.  V.  A  hern,  31  N.  J.  Eq.  3.  N,  Y. 
Nammack  v.  Creelman,  145  App.  Div. 
2S9,  130  N.  Y.  Supp.  211.  N.  C— Wagon 
Co.  V.  Byrd,  119  N.  C.  460,  26  S.  E. 
144.  Pa.— Order  of  Solon  v.  Gaskill, 
192  Pa.  484,  43  Atl.  1085.  S.  C— Whil- 
den  V.  Chapman,  80  S.  C.  84,  61  S.  E. 
249;  Bank  v.  Rose,  1  Strobh.  Eq.  257. 
Tex.— Ivy  v.  Ivy,  51  Tex.  Civ.  App. 
397,  112  S.  W.   ilO. 

[a]  An  intervener  is  bound  by  a 
judgment  notwithstanding  the  fact 
that  thereafter  he  dismisses  his  petition 
without  prejudice.  Telle  r.  Owensboro, 
etc.  R.  Co.,  Ill  Ky.  623,  64  S.  W. 
455. 

fbl  Where  Decision  Is  Not  on  the 
Merits. — An  intervener,  in  an  action 
for  specific  performance  of  a  land  con- 
tract who  claims  title  through  the 
defendant,  is  not  bound  by  a  decree 
against  the  defendant  upon  his  default, 
in  which  no  reference  is  made  to  the 
intervention.  McCullough  v.  Connellj', 
137  Iowa  682,  114  N.  W.  301,  15  L. 
R.  A.  (N.  S.)  823,  on  the  authority  of 
Kern  v.  Wilson,  82  Iowa  407,  48  N.  W. 
919. 

65.  Cal.  —  Deering  v.  Richardson- 
Kimball  Co.,  109  Cal.  73,  41  Pac.  801. 
la. — McCullough  v.  Connelly,  137  Iowa 
682,  114  N.  W.  301,  15  L.  R.  A.  (N.  S.) 
823);  Woodward  V.  Jackson,  85  Iowa 
432,  52  N.  W.  358.  Neb.— Lincoln 
Upholstering  Co.  V.  Baker,  82  Neb. 
592,  118  N.  W.  321.  Tex.— Guthrie  v. 
Pierson  (Tex.  Civ.  App.),  35  S.  W. 
405. 

See  generally  the  title  "Dismissal, 
Discontinuance  and  Nonsuit." 

[a]  After  Voluntary  Dismissal. 
Martin  i\  McCarthy,  3  Colo.  App.  37, 
32  Pac.  551. 
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original  parties  prior  to  the  intervention  are  not  bound  by  the  judg- 
ment as  to  issues  injected  into  the  case  by  the  intervention.''*^ 

XIV.  REVIEW.  — A.  Mandamus.^^  —  The  action  of  a  court  in 
denying  an  application  to  intervene,  being  discretionary,  cannot  be 
reviewed  by  mandamus.*'® 

B.  Certiorari.^-^  —  Certiorari  will  not  lie  to  review  an  order  of 
court  allowing  an  intervention  which  is  otherwise  reviewable.^" 

C.  Appeal.  — 1.  Generally.  —  An  intervention  regardless  of  the 
character  of  its  subject-matter  partakes  of  the  nature  of  the  original 
action  and  the  method  of  bringing  up  for  review  a  judgment  thereon, 
whether  by  writ  of  error  or  by  appeal,  is  determined  by  the  nature 
of  the  original  action.''^ 

2.  Order  on  Application.  —  a.  Appealahility.  —  Whether  or  not 
a  person  shall  be  allowed  to  intervene  is  in  most  jurisdictions  dis- 
cretionary with  the  court,'^  and  where  it  is  a  matter  of  discretion,  an 
order  denying  leave  to  intervene  is  not  appealable,^^  or  at  least,  unless 


fb]  A  person  who  appears  in  an 
action  and  takes  time  to  file  a  petition 
in  intervention,  but  who  reconsiders, 
withdraws  his  appearance  and  does  not 
file  a  petition,  does  not  make  himself 
a  party  to  the  action  and  a  judgment 
rendered  therein  does  not  affect  his 
interests.  Wilson  v.  Trowbridge,  71 
Iowa  345,  32   N.  W.  373. 

66.  Mann  v.  Flower,  26  Minn.  479, 
5   N.   W.   365. 

67.  See  generally  the  title  "Man- 
damus." 

68.  U.  S.— White's  Admr.  v.  United 
States,  1  Black.  501.  Cal.— People  v. 
Sexton,  37  Cal.  532.  Va.  —  Moon 's 
Admr.  V.  Wellford,  84  Va.  34,  4  S.  E. 
572. 

But  see  Ex  -parte  Breedlove,  118  Ala. 
172,  24  So.  363;  Eeynolds  v.  Crook,  95 
Ala.  570,   11    So.  412. 

[a]  Whether  parties  "were  entitled 
to  intervene,  was  a  judicial  question. 
The  judge  was  required  to  decide  it, 
and  he  did  so.  Whether  he  decided  it 
correctly,  is  a  question  which  cannot 
be  made  in  this  proceeding.  .  .  .  In- 
stead, therefore,  of  refusing  to  act,  he 
has  acted,  and,  having  acted  judicially, 
his  action  cannot  be  reviewed  by 
mandamus."  People  V.  Sexton,  37  Cal. 
532. 

69.  See  generally  the  title  "Cer- 
tiorari." 

70.  State  ex  rcl.  Noggle  v.  Craw- 
ford, 24  N.  D.  8,  138  N.  W.  2;  Espada 
r.  Sepulveda,  20  Porto  Eico  128;  Espada 
r.    Sepulveda,    20    Porto    Eico    125. 

71.  Shook  r.  Dozier,  168  Fed.  867, 
94  C.  C.  A.  279;  Nashville  E.  &  I.  Co. 


V.    Bunn,    168    Fed.    862,    94    C.    C.    A. 
274. 

72.  See  supra,  VIII  and  IX. 

73.  U.  S.—Ex  parte  Cutting,  94  U. 
S.  14,  24  L.  ed.  49;  Western  Union 
Telegraph  Co.  v.  United  States  &  M. 
T.  Co.,  221  Fed.  545,  137  C.  C.  A.  113; 
Central  Trust  Co.  v.  Chicago,  E.  I.  & 
P.  E.  Co.,  218  Fed.  336,  134  C.  C.  A. 
144;  Blaffer  v.  Now  Orleans  Water 
Supply  Co.,  160  Fed.  389,  87  C.  C.  A. 
341  (citing  cases);  Fink  v.  Bay  Shore 
Terminal  Co.,  144  Fed.  837,  75  C.  C. 
A.  665;  Land  Title  &  Trust  Co.  f.  Tat- 
nall,  132  Fed.  305,  65  C.  C.  A.  671; 
Massachusetts  L.  &  T.  Co.  v.  Kansas 
City  &  A.  E.  Co.,  110  Fed.  28,  49 
C.  C.  A.  18;  United  States  v.  Philips, 
107  Fed.  824,  46  C.  C.  A.  660;  Buel 
r.  Farmers'  Loan  &  Trust  Co.,  104  Fed. 
S39,  44  C.  C.  A.  213;  Hamlin  v.  Toledo, 
etc.  E.  Co.,  78  Fed.  664,  24  C.  C.  A. 
271,  36  L.  E.  A.  826.  N.  Y.— Brennan 
r.  Hall,  131  N.  Y.  160,  29  N.  E.  1009, 
allowance  of  intervention  after  judg- 
ment is  within  court's  discretion  and 
therefore  not  reviewable.  Pa. — In  re 
Frey's  Estate,  237  Pa.  269,  85  Atl. 
147;  Sailor  P.  Mill.  etc.  Co.  v.  Mover, 
35  Pa.  Super.  503.  Va. — Contra,  Moon's 
Admr.  r.  Wellford,  84  Va.  34,  4  S.  E. 
572.  Can.— Connolly  r.  Bale  Des  Cha- 
lours  E.  Co.,  35  Can.  Sup.  12.  See 
Hamel   r.   Hamel,   26   Can.   Sup.   Ct.   17. 

[a]  "Such  an  order"  (denying  in- 
tervention in  an  equity  case)  "not 
only  lacks  the  finality  which  is  neces- 
sary to  support  an  appeal,  but  it  is 
usually  said  of  it  that  it  cannot  be 
I  reviewed,    because    it    merely     involves 
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abused,  the  discretion  will  not  be  reviewed/*  But  where  there  is  an 
absolute  right  to  intervene/^  an  order  denying  leave  to  intervene  is 
regarded  as  final  and  appealable/''  And  in  some  jurisdictions  an 
order  denying  an  intervention  is  regarded  as  a  final  judgment  so  far 
as  the  intervener  and  his  rights  in  the  action  are  concerned,  and  there- 
fore appealable/^ 

An  order  granting  leave  to  intervene  lacks  the  finality  necessary  to 


an  exercise  of  the  discretionary  powers 
of  the  trial  court."  Credits  Commu- 
tation Co.  V.  United  States,  177  U.  S. 
311,  315,  20  Sup.  Ct.  636,  44  L.  ed. 
782,  affirming  91  Fed.  573,  34  C.  C. 
A.  14. 

[b]  Appeal  as  Matter  of  Course. 
In  view  of  the  fact  that  it  is  some- 
times difficult  to  determine  whether  the 
right  to  intervene  in  a  given  case 
is  absolute  or  discretionary  with  the 
chancellor,  "we  think,"  says  the  court 
in  United  States  v.  Philips,  107  Fed. 
824,  46  C.  C.  A.  660,  "that  the  correct 
practice  for  the  chancellor,  after  re- 
fusing leave  to  intervene,  is  to  grant 
an  appeal  as  a  matter  of  course,  if  the 
intervener  prays  for  an  appeal.  .  .  . 
Such  course  of  procedure  on  the  part 
of  the  chancellor  would  seem  to  be 
necessary,  because,  if  a  mistake  is 
made  by  the  lower  court  as  to  the 
character  of  the  intervention,  and  the 
chancellor  refuses  an  appeal,  the  inter- 
vener  is   entirely   without   a   remedy." 

74.  Gibson  v.  Ferrell,  77  Kan.  454, 
94  Pac.  783. 

75.  See  supra,  VIII  and  IX. 

76.  Credits  Commutation  Co.  v. 
United  States,  177  U.  S.  311,  20  Sup. 
Ct.  636,  44  L.  ed.  782,  affirming  91  Fed. 
570,  34  C.  C.  A.  12;  Western  Union 
Telegraph  Co.  v.  United  States  &  M. 
T.  Co.,  221  Fed.  545,  137  C.  C.  A. 
113;  Farmers'  &  Merchants'  Bank  v. 
Arizona  M.  S.  &  L.  Assn.,  220  Fed.  1, 
135  C.  C.  A.  577;  United  States  v. 
Northwestern  Dev.  Co.,  203  Fed.  960, 
122  C.  C.  A.  262;  Illinois  Steel  Co. 
V.  Eamsev,  176  Fed.  853,  100  C.  C.  A. 
323;  Land  Title  &  T.  Co.  v.  Tatnall, 
132  Fed.  305,  65  C.  C.  A.  671;  United 
States  V.  Philips,  107  Fed.  824,  46  C. 
C.  A.  660;  In  re  Frey's  Estate,  237  Pa. 
269,   85   Atl.   147. 

[a]  "In  such  cases"  (where  a  fund 
in  court  may  be  dissipated)  "an  or- 
der denying  leave  to  intervene  is  not 
discretionary  with  the  chancellor,  and 
will  generally  furnish  the  basis  for  an 
appeal,  since"^  it  finally  disposes  of  the 
intervenor's  claim  by   denying  him  all 
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right  to  relief."  Credits  Commutation 
Co.  V.  United  States,  177  U.  S.  311, 
315,  20 'Sup.  Ct.  636,  44  L.  ed.  782, 
affirming  91  Fed.  573,  34  C.  C.  A.  14. 
77.  U.  S.— Cathay  Trust  v.  Brooks, 
193  Fed.  973,  114  C.  €.  A.  125;  United 
States  Trust  Co.  v.  Chicago  Terminal 
T.  E.  Co.,  188  Fed.  292,  110  C.  C.  A. 
270.  Ala.— Weller  &  Sons  v.  Eensford, 
164  Ala.  312,  51  So.  344.  CaL— Dollen- 
mayer  v.  Pryor,  150  Cal.  1,  87  Pac. 
616  (holding  Wenborn  v.  Boston,  23 
Cal.  321,  must  be  considered  over- 
ruled); People  V.  Pfeifeer,  59  Cal.  89; 
Coburn  v.  Smart,  53  Cal.  742;  Stich 
r.  Goldner,  38  Cal.  608;  Britt  v.  East 
Side  Hdw.  Co.,  25  Cal.  App.  231,  143 
Pac.  244;  Thorpe  v.  ISiorth  Moneta,  etc. 
Water  Co.,  12  Cal.  App.  186,  106 
Pac.  1107.  Colo. — People  v.  District 
Court,  54  Colo.  576,  131  Pac.  424; 
Henry  v.  Travelers'  Ins.  Co.,  16  Colo. 
179,  26  Pac.  318.  Ind.— Northern  In- 
diana Land  Co.  v.  Brown,  182  Ind.  438, 
106  N.  E.  706;  Voorhees  V.  Indianap- 
olis, 140  Ind.  220,  39  N.  E.  738.  Mass. 
Ammidown  v.  Wheeloc'k,  8  Pick.  470. 
Neb.— Ilarman  v.  Barhydt,  20  Neb.  625, 
31  N.  W.  488.  P.  I.— Ortiz  v.  Trent, 
13  Phil.  Isl.  130.  S.  C.—Ex  parte 
Johnson,  63  S.  C.  205,  41  S.  E.  308. 
Va. — Moon's  Admr.  v.  Wellford,  84 
Va  34,  4  S.  E.  572.  Wis,  — National 
Distilling  Co.  V.  Seidel,  103  Wis.  489, 
79   N.   W.   744. 

Contra,  Cobre  Grande  'Copper  Co.  v. 
Greene,  8  Ariz.  98,  68  Pac.  524. 

[a]  Formerly  no  appeal  lay  from 
an  order  denying  intervention  in  Cali- 
fornia, because  it  was  not  enumerated 
among  appealable  orders  in  the  prac- 
tice act.  Wenborn  v.  Boston,  23  Cal. 
321.  See  Stich  v.  Dickinson,  38  Cal. 
608. 

[b]  In  Minnesota. — An  order  pro- 
hibiting one  from  intervening  is  not 
an  appealable  order  under  Gen.  St., 
ch.  86.  Bennett  v.  Whitcomb,  25 
Minn.  148. 

Order  Dismissing  Petition.— See  in- 
fra, XIV,  C,  3. 
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support  an  appeal, '^'^  and  is  not  appealable/^    It  may,  however,  be  re- 
viewed on  an  appeal  from  a  final  judgment  in  the  action.**" 

b.  Parties.  —  An  intervener  may  in  a  proper  case  appeal  from  an 
order  disallowing  his  petition  ;'^^  but  a  plaintiff®^  cannot  complain  cT 
such  an  order.  The  intervener  must  make  the  defendant  a  party  to 
the  writ  of  error.^^ 

c.  Time  To  Appeal.  —  Appeals,  where  allowable,  may  be  taken  im- 
mediately on  denial  of  intervention  :^*  the  petitioner  need  not  wait  un- 
til entry  of  final  judgment  in  the  action  and  appeal  from  that.*'^ 

d.  Waiver  hy  Participating  in  Another  Action.  —  The  right  to  com- 
plain of  the  court's  action  in  refusing  leave  to  intervene  may  be  lost 
by  raising  and  litigating  the  same  issues  in  an  independent  action.^" 

3.  Orders  Affecting  Intervention.  —  In  some  jurisdictions  an  ap- 
peal will  lie  from  an  order  overruling^^  or  sustaining    a    motion    to 


78.  A  decree  reciting  that  the  court 
heard  the  evidence  and  that  A.  W.  M. 
is  the  owner  of  a  certain  interest,  and 
which  sets  aside  a  former  decree  and 
grants  leave  to  intervene  is  inter- 
locutory notwithstanding  the  recitals 
mentioned.  Price  V.  Springer,  241  111. 
230,   89   N.   E.   296. 

79.  111.— Price  V.  Springer,  241  111. 
230,  89  N.  E.  296.  P.  R.— Espada  v. 
Sepulveda,  20  Porto  Rico  128,  because 
not  included  among  the  appealable  de- 
cisions enumerated  in  the  statute.  Can. 
Hamel  v.  Hamel,   26   Can.   Sup.   Ct.   17. 

Contra,  State  ex  rel.  Noggle  v.  'Craw- 
ford, 24  N.  D.  8,  138  N.  W.  2. 

80.  Espada  v.  Sepulveda,  20  Porto 
Eico  128;  Espada  v.  Sepulveda,  20 
Porto  Eico  125. 

81.  See  supra,  XIV,  C,  2,  a. 

82.  Gammage  v.  Powell,  101  Ga.  540, 
28  S.  E.  969. 

83.  Peiser  V.  Peticolas,  48  Tex.  483. 

84.  Thornton  v.  Highland  Ave.  &  B. 
E.  Co.,  94  Ala.  353,  10  So.  442;  Dollen- 
mayer  v.  Pryor,  150  Cal.  1,  87  Pac. 
616;  Thorpe  v.  North  Moneta,  etc. 
Water  Co.,  12  Cal.  App.  186,  106  Pac. 
1107. 

[a]  An  appeal  by  the  intervener 
may  be  taken  immediately  on  refusal 
of  intervention.  "The  respondents 
claim  that  the  appeal  is  premature, 
there  having  been  no  final  judgment 
in  the  action  as  between  the  original 
parties  to  it.  But  this  position  is  not 
tenable.  There  has  been  a  final  judg- 
ment against  the  intervener,  and  no 
further  judgment  can  hereafter  be  en- 
tered as  to  him.  So  far  as  he  is  con- 
cerned, the  judgment  is  final,  and  ended 
the  litigation  in  that  court."  Stich  v. 
Dickinson,  38  Cal.  608,  610. 


[b]  Appeal  From  Formal  Entry  of 
Judgment  Denying  Motion.— The  un- 
successful applicant  for  intervention  is 
not  required  to  procure  the  entry  of 
a  formal  judgment  denying  the  motion 
to  intervene  and  to  appeal  from  such 
entry.  Dollenmayer  v.  Pryor,  150  Cal. 
1,  87   Pac.   616. 

85.  Dollenmayer  V.  Pryor,  150  Cal. 
1,  87  Pac.  616.  See  People  v.  Pfeiflfer, 
59  Cal.  89.  Compare  Stewart  v.  State, 
42  Tex.  242. 

86.  In  an  action  by  a  bank  upon  a 
note  alleged  to  have  been  indorsed  to 
it  by  the  intervener,  the  latter  was 
denied  the  right  to  intervene  and  file 
an  answer,  in  which  he  claimed  that 
he  and  not  the  bank  was  the  owner 
of  the  note  and  entitled  to  the  pro- 
ceeds of  any  judgment  thereon.  At  the 
same  time  an  action  by  the  bank 
against  the  attempted  intervener  was 
pending  in  another  county,  in  which 
the  latter  upon  the  denial  of  his  peti- 
tion to  intervene  in  the  former  action 
filed,  his  answer  raising  the  same  is- 
sues and  demanding  judgment  on  tlie 
note.  It  was  held  that  plaintiff  had 
a  right  to  select  the  forum  in  which 
he  would  litigate  the  question  of  his 
ownership  of  the  note  and  that  by  pro- 
ceeding in  the  second  action,  he 
waived  the  error  in  the  first  action  and 
abandoned  his  claims  there  presented 
as  well  as  his  proceedings  in  error  in 
the  appellate  court.  Holland  V.  Com- 
mercial Bank,  22  Neb.  585,  36  N.  W. 
112. 

87.  Bicklin,  Winzer  &  Co.  V.  Ken- 
dall, 72  Iowa  490,  34  N.  W.  283  (be- 
cause it  involves  the  merits  of  the 
controversy  and  materially  affects  the 
decision,  of  the  case,  within  the  mean- 
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strike  a  petition  of  intervention  from  the  files,^^  but  not  from  a  mere 
order  sustaining  a  demurrer  to  a  petition,^''  since  the  appeal  must  be 
from  the  judgment  whicli  follows  such  an  order,''"  An  order  dismissing 
an  intervention  is  a  final  decree^^  from  which  an  appeal,^^  or  writ  of 
error  will  lie,^^  An  order  refusing  the  right  to  withdraw  a  complaint 
in  intervention  has  been  held  to  be  appealable."* 

4.     Of  Judgment  in  the  Action.  —  An  intervener  is  a  party  to  the 
action"^  and  may  appeaP^  or  prosecute  a  writ  of  error  from  an  ad- 


ing  of  the  statute  governing  appeals 
from  intermediate  orders) ;  First  Na- 
tional Bank  v.  Gill  &  Co.,  50  Iowa 
425. 

88.  Steltzer  v.  Compton,  164  Iowa 
465,  145  N.  W.  896  (in  which  inter- 
vener appealed  from  an  order  dismiss- 
ing his  petition);  First  National  Bank 
V.  Gill  &  Co.,  50  Iowa  425.  See 
Henry,  Lee  &  Co.  v.  The  Cass  Co.  M. 
&  E.   Co.,  42   Iowa  33. 

[a]  An  order  striking  out  the  peti- 
tion of  a  party  having  an  absolute 
right  to  intervene  or  striking  out  the 
statement  of  his  cause  of  action  for  a 
lien  upon  or  interest  in  the  property, 
and  the  facts  entitling  him  to  its 
preservation  or  enforcement  is  review- 
able. Western  Union  Telegraph  Co.  r. 
United  States  &  M.  T.  Co.,  221  Fed. 
545,  137  C.  C.  A.  113. 

[b]  An  order  striking  a  petition  of 
intervention  as  prematurely  filed  is 
unappealable  as  it  simply  strikes  the 
petition  from  the  files  until  such  time 
as  the  court  can  pass  upon  the  right 
to  file  it.  Born  v.  Schneider,  128  Fed. 
179. 

89.  Ala. — Walker  t\  National  Guar. 
L.  &  T.  Co.,  133  Ala.  240,  31  So.  802. 
Cal. — Hadsall  r.  Case,  15  Cal.  App.  541, 
115  Pac.  330.  Ga.— Wikle  v.  Jones,  131 
Ga.  37,  61  S.  E.  1124.  Wyo.— Green- 
await  V.  Natrona  Imp.  Co.,  16  Wyo. 
226,  92  Pac.  1008. 

90.  See  generallv  2  Standard  Proc. 
174;   6  Standard  Proc.   1016. 

[a]  Judgment  against  the  inter- 
vener should  follow  the  ruling  on  the 
demurrer,  and  upon  the  rendition  of 
such  judgment  inasmuch  as  it  is  a  final 
determination  of  the  case,  the  inter- 
vener may  appeal  at  once  and  thus 
obtain  a  review  of  the  order  com- 
plained of.  Hadsall  v.  Case,  15  Cal. 
App.  541,   115  Pac.   330. 

91.  U.  S.-Gumbel  v.  Pitkin,  113  U. 
S.  545,  5  Sup.  Ct.  616,  28  L.  ed.  1128. 
See  Easton  v.  Houston  &  T.  C.  E.  Co., 
44  Fed.  7.     D.  C— Parsons  v.  Little,  28 
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App.  Cas.  218,  Md. — Preston  v.  Poc, 
116  Md.  1,  81  Atl.  178.  Mo.— Wolff  v. 
Vette,  17  Mo.  App.  36.  Ohio. — Henry 
r.  Jeans,  48  Ohio  St.  443,  458,  28  N. 
E.   672. 

[a]  Where  dismissal  is  incorporated 
in  the  final  judgment  in  the  case. 
United  States  r.  Northwestern  Dev. 
Co.,  203  Fed.  960,  122  C.  C.  A.  262. 

92.  Ala.— Weller  &  Sons  v.  Kens- 
ford,  164  Ala.  312,  51  So.  344;  Thorn- 
ton V.  Highland  Ave.  &  B.  K.  Co.,  94 
Ala.  353,  10  So.  442.  D,  C— Parsons 
V.  Little,  28  App.  Cas.  218.  Neb, 
Moline,  Milburn  &  Stoddard  Co.  v. 
Hamilton.  56  Neb.  132,  76  N.  W.  455. 
Ohio. — Henry  r.  Jeans,  48  Ohio  St.  443, 
458,  28  N.  E.  672. 

Contra,  U.  S.— Easton  v.  Houston  & 
T.  C.  R.  Co.,  44  Fed.  7.  lU.— Bayley 
V.  Clark,  153  111.  App.  154.  Tex.— Stew- 
art f.  State,  42  Tex.  242;  Moore  v. 
Cobe   (Tex.  Civ.  App.),  156  S.  W.  1142. 

Compare  First  Nat.  Bank  v.  J.  I. 
Campbell  Co.  (Tex.  Civ.  App.),  133  S. 
W.  311. 

[a]  The  time  for  appealing  from 
an  order  dismissing  a  petition  of  in- 
tervention dates  from  the  dismissal  of 
the  petition.  Shold  v.  Van  Treeck,  82 
Neb.  99,  117  N.  W.  113. 

93.  Gumbel  f.  Pitkin,  113  U.  S.  545, 
5   Sup.   Ct.   616,  28  L.   ed.   1128. 

94.  Schaetzel  v.  Huron,  6  S.  D.  134, 
60  N.  W.  741,  it  "involves  the  merits 
of   the   action." 

95.  See  supra,  XIII,  F,  1. 

[a]  Intervention  in  a  Special  Pro- 
ceeding.—  One  does  not  by  an  inter- 
vention in  a  special  proceeding,  as  an 
application  by  a  receiver  to  install  a 
cyanide  plant,  thereby  become  a  party 
to  the  action  generally  so  as  to  give 
him  the  right  of  appeal  from  orders 
made  in  the  original  action.  Elliott 
r.  Superior  Court,  144  Cal.  501,  71 
Pac.   1109,  103  Am.  St.  Eep.  102. 

96.  U.  S.—Ex  parte  Jordan,  94  U.  S. 
248,  24  L.  ed.  123;  Dexter  Horton  Nat. 
Bank    r.   Hawkins,    190   Fed.    924,    111 
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verse  judgment,^''  but  an  unsuccessful  applicant  for  leave  to  intervene,®^ 
or  one  adjudged  to  be  without  standing  m  court, '^^  has  not  a  right  to 
appeal. 

5.  Proceedings.  —  a.  Notice.  —  An  intervener  is  a  party  to  the 
litigation/  and  therefore  entitled  to  notice  of  appeal.^ 

b.  Appeal  Bond. —  An  intervener  who  appeals  from  a  judgment 
must  file  an  appeal  bond^  notwithstanding  the  fact  that  a  bond  has 
been  filed  by  an  original  party  who  appeals  from  the  same  judgment.* 


C.  C.  A.  514;  Illinois  Steel  Co.  v.  Ram- 
sey, 176  Fed.  853,  100  C.  C.  A.  323; 
l7i  re  Michigan  Cent.  R.  Co.,  124  Fed. 
727,  59  C.  C.  A.  643.  Compare  Blossom 
V.  Railroad  Co.,  1  Wall.  655,  17  L.  ed. 
673.  Ariz. — ^Cobre  Grande  Copper  Co. 
p.  Greene,  8  Ariz.  98,  68  Pac.  524. 
Colo. — Oles  V.  Macky's  Estate,  58  Colo. 
295,  144  Pac.  891.  D.  C— Richards  v. 
Geiger,  39  App.  Cas.  278.  Tex.— Ham- 
mond V.  Atlee,  15  Tex.  Civ.  App.  267, 
39  S.  W.  600. 

See  2  Standard  Proc.  195.  But  see 
Pike  V.  Pike,  24  N.  H.  384. 

[a]  From  Judgment  Against  De- 
fendant.— Interveners  uniting  with  a 
defendant  may  appeal  from  a  judg- 
ment against  the  defendant  notwith- 
standing the  defendant  did  not  appeal, 
for  a  defendant  cannot,  by  his  in- 
action, deprive  him  of  the  right  to  re- 
view the  action  of  a  court  in  render- 
ing judgment  against  his  claim  or 
■against  a  defendant.  People  ex  rel. 
Fogg  V.  Perris  Irr.  Dist.,  132  Cal.  289, 
64  Pac.  399,   773. 

[b]  A  purchaser  at  a  judicial  sale 
having  intervened  cannot  appeal  from 
the  original  judgment.  Blossom  v. 
Railroad  Co.,  1  Wall.  (U.  S.)  655,  17 
L.  ed.   673. 

[c]  That  an  intervener  had  no 
right  to  he  heard  except  through  a 
supplemental  bill  is  not  ground  for 
dismissing  an  appeal  by  him  where 
the  other  parties  were  not  prejudiced 
by  the  intervention.  First  Cong. 
Church  V.  Bright,  28  App.  Cas.  (B.  C.) 
229. 

'  [d]  An  intervener  is  held  not  to 
have  joined  in  an  appeal  where  the 
prayer  for  appeal  states  "The  defend- 
ants praj^  an  appeal,"  and  is  signed  by 
the  defendants  and  not  by  the  inter- 
vener. Boqua  v.  Marshall,  88  Ark.  373, 
114  S.  W.  714. 

97.  Peticolas  i\  Carpenter,  53  Tex. 
23,  But  see  Dunbar  v.  American  Cas- 
ket Co.,  10  Ohio  Cir.  Dec.  684,  19  Ohio 
C.   C.  585. 


98.  U,  S.— Reid  v.  Judges  of  Circuit 
Court,  175  Fed.  774,  99  C.  C.  A.  600, 
petitioner  who  did  not  ask  to  be  and 
was  not  made  a  party.  Ala. — Weller 
&  Sons  f.  Rensford,  164  Ala.  312,  51 
So.  344.  Cal.— People  v.  Pfeiffer,  59 
Cal.  89;  Thorpe  v.  North  Moneta,  etc. 
Water  Co.,  12  Cal.  App.  186,  106  Pac. 
1107.  But  see  Wenborn  v.  Boston,  23 
Cal.  321  (declared  in  Dollenmayer  v. 
Pryor,  150  Cal.  1,  87  Pac.  616,  to  be 
overruled,  and  Coburn  v.  Smart,  53 
Cal.  742).  la.— Lorber  v.  Connor,  82 
Iowa  739,  47  N.  W.  1006,  his  remedy 
because  of  the  action  of  the  justice  in 
striking  his  petition  is  not  by  appeal 
from  final  judgment,  it  is  by  writ  of 
error.  La. — Massie  v.  Louque,  109  La. 
769,  33  So.  764.  Neb.- Whitney  v. 
Spearman,  50  Neb.  617,  70  N.  W.  240. 
Wis. — National  Distilling  Co.  V.  Seidel, 
103  Wis.  489,  79  N.  W.  744. 

See  2  Standard  Proc.  197.  But  see 
Bass  V.  Fontleroy,  11  Tex.  698. 

99.  Handley  v.  Anderson,  5  Ind. 
Ter.  186,  82  S.  W.  716;  State  ex  rel. 
Bugbee  v.  Holmes,  59  Neb.  503,  81  N. 
W.  512. 

1.  See  supra,  XIII,  F,  1. 

2.  Old  Nat.  Bank  v.  0.  K,  Gold  Min. 
Co.,  19  Wash.  194,  52  Pac.  1065;  Fair- 
field V.  Binnian,  13  Wash.  1,  42  Pac. 
632. 

[a]  Dismissal  of  the  interveners* 
complaint  after  an  appeal  has  been 
taken  does  not  cure  a  failure  to  serve 
them  with  notice  of  the  appeal.  Old 
Nat.  Bank  v.  O.  K.  Gold  Min.  Co.,  19 
Wash.   194,  52  Pac.  1065. 

3.  State  ex  rel.  M.  &  M,  G.  Ship 
Canal  Co.  V.  New  Orleans,  27  La.  Ann. 
469.  See  First  Nat.  Bank  v.  J.  I. 
Campbell  Co.  (Tex.  Civ.  App.),  133  S. 
W.  311. 

As  to  bonds  and  undertakings  on  ap- 
peal generally,  see  the  titles  "Appeal 
Bonds ; "    "  TJndertaMngs. ' ' 

4.  State  ex  rel.  M.  &  M.  G.  Ship 
Canal  Co.  v.  New  Orleans,  27  La.  Ann. 
469. 
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c.  Record. —  On  an  appeal  from  an  order  disallowing  an  interven- 
tion, the  record  must  be  brought  up  by  a  bill  of  exceptions,^  or  other 
appropriate  method.*^  But  in  equity,  on  appeal  from  the  final  order 
or  decree  on  the  intervener's  claim,  all  interlocutory  orders  affecting 
that  claim  are  reviewable  without  a  bill  of  exceptions/ 

d.  Brief.  —  A  plaintiff  or  defendant  and  an  intervener  whose  in- 
terests in  the  trial  court  are  adverse  should  not  on  an  appeal  from  a 
judgment  against  them  file  a  joint  brief. ^ 

e.  Determination.  —  An  appeal  from  an  order  determining  the  right 
to  intervene  does  not  bring  up  for  review  errors  in  the  final  decree,^  or 
in  the  proceedings  anterior  thereto.^"  Where  an  application  to  inter- 
vene is  addressed  to  the  discretion  of  the  court,  an  order  denying  leave 
will  not  be  set  aside  in  the  al)sence  of  a  showing  of  an  abuse  of  that 
discretion/^  If  an  order  granting  leave  to  intervene  does  not  affect  a 
substantial  right  of  the  appellant  it  will  be  affirmed/^  A  judgment 
against  an  intervener  will  not  be  disturbed  where  the  intervener  hac 
neither  appealed  nor  been  made  a  party  to  the  appeal/^  Errors  re- 
lating to  the  controversy  between  the  plaintiff  and  intervener  are  im- 
material where  judgment  is  rende^:ed  for  the  defendant  and  against 
both  of  them/*  The  affirmance  of  a  judgment  on  an  appeal  by  an  orig- 
inal party  does  not  prevent  a  reversal  on  an  appeal  by  an  intervener 
from  an  order  denying  his  motion  for  new  trial/^  Questions  not  raised 
below  will  not  be  considered  on  appeal.'" 


5.  Britt  V.  East  Side  Hdw.  Co.,  25 
Cal.  App.  231,  143  Pac.  244,  contain- 
ing all  the  papers  and  documents  used 
in  the  proceeding. 

[a]  A  certificate  of  the  clerk  that 
the  "foregoing  is  a  true  transcript  of 
the  judgment  roll"  is  insufficient  to 
authenticate  the  record  of  the  motion, 
for  there  is  no  judgment  roll  in  a  pro- 
ceeding on  a  motion  for  leave  to  inter- 
vene. Britt  V.  East  Side  Hdw.  Co.,  25 
Cal.  App.  231,  143  Pat.  244. 

6.  See  the  titles  "Appeals;"  "Case 
on  Appeal;"  "Statements  and  Abstract 
of  Case;"    "Stenographers." 

fa]  Where  the  record  on  appeal  is 
defective  or  incomplete  so  that  it  can- 
not be  determined  therefrom  whether 
a  proper  case  for  intervention  was 
shown,  it  will  be  presumed,  in  favor 
of  the  court's  action  denying  the  right 
to  intervene,  that  no  legal  ground  for 
intervention  was  presented.  Britt  v. 
East  Side  Hdw.  Co.,  25  Cal.  App.  231, 
143  Pac.  244. 

7.  Western  Union  Telegraph  Co.  r. 
United  States  &  M.  T.  Co.,  221  Fed. 
545,  137  C.  C.  A.  113,  order  striking 
out  certain  portions  of  the  petition. 

8.  In  the  absence    of    objection    to 
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a  joint  brief,  the  court  may  consider 
it  as  a  brief  for  both  the  plaintiffs 
in  error.  Eichards  V.  Minster,  29  Tex. 
Civ.  App.  85,  70   S.  W.  98. 

As  to  briefs  generally,  see  the  title 
"Briefs." 

9.  Rosenberg  v.  "Stern,  77  111.  App. 
248. 

10.  Rosenberg  r.  Stern,  77  111.  App. 
248. 

[a]  On  an  appeal  from  a  decree 
dismissing  a  petition  of  intervention 
upon  demurrer,  the  court  cannot  con- 
sider proceedings  subsequent  to  the 
filing  of  the  petition.  Empire  Dis- 
tilling Co.  V.  McNulta,   77  Fed.  200. 

11.  Gibson  v.  Ferrell,  77  Kan.  454, 
94   Pac.   783. 

12.  Borland  v.  Fidelity  Develop.  Co., 
161  App.  Div.  916,  146  N.  Y.  Supp. 
297. 

13.  Beckwith  v.  Peirce,  22  La.  Ann. 
67. 

14.  Edwards  v.  Anderson,  31  Tex. 
Civ.  App.  131,  71  S.  W.  555. 

15.  Donner  v.  Palmer,  45  Cal.  180. 

16.  An  intervener  cannot  on  appeal 
question  the  amount  of  the  judgment 
in  the  original  action  where  no  ob- 
jection  was    made   below.     Phillips   v. 
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Presumption  on  Appeal.  —  Following  the  general  rule,  where  there 
is  nothing  in  the  record  to  the  contrary,  it  will  be  presumed,  in  aid  of 
the  judgment,  that  the  proceedings  were  regular.^^ 

XV.  COSTS.^^  —  If  the  petition  of  intervention  is  dismissed,^^  or 
the  claim  of  the  intervener  is  not  sustained,  he  is  liable  for  the  costs 
resulting  therefrom,^''  but  no  judgment  for  costs  can  be  rendered  against 
an  intervener  who  has  withdrawn  or  dismissed  his  petition.-^  An  in- 
tervener who  is  successful  is  entitled  to  recover  his  costs.^- 

Security  for  Costs.  —  Whether  security  for  costs  may  be  required  of 
an  intervener  will  be  discussed  elsewhere  in  this  work.-^ 


Both,  58  Iowa  499,  12  N.  W.  481,  say- 
ing that  it  is  questionable  whether  any 
one   but  the   defendant   could   object. 

17.  See  2  Standard  Proc,  416,  et 
seq. 

[a]  Presumption  the  Petition  in 
Intervention  Had  Been  Amended. 
Campbell  v.  Upson  (Tex.  Civ.  App.), 
81  S.  W.  358. 

[b]  Presumption  of  service  upon 
and  appearance  of  heirs  of  deceased 
party.  Campbell  v.  Upson  (Tex.  Civ. 
App.),  81  S.  W.  358. 

18.  See  generally  the  title  "Costs." 

19.  Kinnear  v.  Flanders,  17  Colo.  11, 
28  Pac.  327;  Branch  r.  .Jones,  2  Tex. 
Civ.  App.  550,  22  S.  W.  245. 


20.  See  5  Standard  Proc.  826. 

21.  See  5  Standard  Proc.  826. 

22.  McGarry  v.  McDonnell,  82  Iowa 
732,  47  N.  W.  866.  See  5  Standard 
Proc.  826.  But  see  Jackson  v.  Fowlkes 
(Tex.),  20  S.  W.  136,  which  was  an 
action  on  a  note  transferred  to  the 
plaintiff  as  collateral  security  for  a 
debt  less  than  the  amount  of  the  note. 
The  payee  intervened  and  asked  that 
his  rights  be  protected.  It  was  held 
that  the  costs  of  the  intervention 
should  be  adjudged  against  the  inter- 
vener. 


23.     See     the 
Costs." 


title     "Security     for 
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I.  DEFINITION.  —  Intoxicating  liquor  as  tisecT  in  the  statutes  is 
a  liquor  intended  for  use  as  a  beverage,  or  capable  of  being  so  used, 
which  contains  alcohol,  either  obtained  by  fermentation,  or  by  the 
additional  process  of  distillation,  in  such  a  proportion  that  it  will 
produce  intoxication  when  taken  in  such  quantities  as  may  practically 
be  drunk.^  The  term  intoxicating  liquors  is  not  synonymous  with 
spirituous  liquors,  since  all  spirituous  liquors  are  intoxicating  liquors, 
yet  all  intoxicating  liquors  are  not  spirituous  liquors.- 

II.  REMEDIES  FOR  VIOLATION  OF  LIQUOR  LAWS.  —  Viola- 
tions of  the  liquor  laws  are  usually  classed  as  crimes  and  are  prose- 
cuted by  indictment  or  information,^  but  proceedings  to  recover  a 
penalty  are  civil  actions,  governed  by  the  rules  pertaining  to  such 
actions,*  and  when  a  statute  prescribes  the  procedure  or  form  of 
action  to  be   followed   such   procedure   or   action  must  be   followed.^ 

III.  CRIMINAL  PROSECUTION.  —  A.  Where  and  How^  Insti- 
tuted. —  1.  Jurisdiction  and  Venue.  —  The  jurisdiction  and  venue 
of  prosecutions  for  violations  of  liquor  laws,  in  the  absence  of  special 
regulation,  are  governed  by  the  general  rules  applicable  to  jurisdiction 
and  venue  in  criminal  cases.''     The  jurisdiction  and  place  of  trial  of 


1.  Sandoloski  v.  State  (Tex.  Crim.), 
143    S.   W.    151. 

[a]  Intoxicating  liquors  are  liquors 
intended  for  use  as  a  beverage,  and 
capable  of  being  used  as  such,  which 
contain  alcohol  in  such  per  cent  that 
they  will  produce  intoxication  when 
imbibed  in  such  quantities  as  may  be 
practically  drank;  and  this  regardless 
of  how  the  alcoholic  constituents  are 
obtained.  Marks  v.  State,  159  Ala.  71, 
48  So.  864,  133  Am.  St.  Rep.  20. 

2.  Marks  v.  State,  159  Ala.  71,  48 
So.   864,   133   Am.  St.  Eep.  20. 

3.  Ala.— McClellan  r.  State,  117 
Ala.  140,  23  So.  653.  Alaska.— United 
States  V.  PowerSy  1  Alaska  180.  III. 
People  V.  McBride,  234  111.  146,  84  N. 
E.  865,  123  Am.  St.  Eep.  82.  la.— State 
f.  Brown,  109  N.  W.  1011;  State  -v. 
Schilling,  14  Iowa  455.  Ky. — Ball  v. 
Com.,  30  Ky.  L.  Eep.  600,  99  S.  W. 
326.  La.— State  v.  Hollin,  12  La.  Ann. 
677.  Mich.— People  r.  Hart,  1  Mich. 
467.  Minn.— State  v.  Kobe,  26  Minn. 
148,  1  N.  W.  1054.  N.  Y.— People  v. 
Charbineau,  115  N.  Y.  433,  22  N.  E.  271; 
People  V.  Gantz,  41  Misc.  542,  85  N.  Y. 
Supp.  79;  People  v.  Cornyn,  36  Misc.  135, 
72  N.  Y.  Supp.  1088;  People  v.  Hoenig,86 
N.  Y.  Supp.  673.  Ohio. — Harper  v. 
State,  7  Ohio  St.  73.  Tenn.— Glenn  v. 
State,  1  Swan  19.  Tex. — Haines  v. 
State,  7  Tex.  App.  30.  Va.— Tefft  v. 
Com.,  8  Leigh   (35  Ya.)    721. 

As  to  criminal  prosecution  for  viola- 
tion of  liquor  laws,  see  infra,  III. 


[a]  A  prosecution  for  selling  or 
giving  away  liquor  on  an  election  day 
or  on  Sunday  may  be  prosecuted  by 
indictment  though  the  only  provision 
in  the  statute  is  that  a  person  violat- 
ing such  statute  shall  forfeit  and  pay 
for  each  offense  the  sum  of  one  hun- 
dred dollars,  and  the  statute  is  silent 
as  to  the  method  of  enforcement.  State 
V.  Sinnott,  15  Neb.  472,  19  N.  W.  613. 

4.  Mcintosh  v.  City  of  Pueblo,  9 
Colo.  App.  460,  48  Pac.  969.  See  gen- 
erally the  title  "Penalties,  Forfeitures 
and  Fines." 

[a]  Some  statutes  specially  provide 
that  these  penalties  be  recovered  by 
action.  la. — Carrier  v.  Bernstein,  104 
Iowa  572,  73  S.  W.  1076;  State  r. 
Slawbeck,  7  Iowa  322;  State  r.  Koeh- 
ler,  6  Iowa  398.  Md. — McCracken  r. 
State,  71  Md.  150,  17  Atl.  932;  Downs 
V.  State,  19  Md.  571.  N.  H.— State  r. 
Corron,  73  N.  H.  434,  62  Atl.  1044. 
N.  Y. — Lyman  v.  Gramercv  Club,  28 
App.   Div.   30,   50   N.   Y.   Supp.   1004. 

See  infra,  V,  A,  note  49. 

5.  Com.  v.  Thompson,  2  Gray 
(Mass.)    82. 

See  infra,  V,  A,  note  48. 

6.  See  generally  the  titles  "Juris- 
diction;"  "Venue." 

Averments  as  to  place  of  the  offense, 
see  infra.  Ill,  B,  6,  a;  and  12  Standard 
Proc.   426,   et  seq. 

[a]  The  offense  must  he  prosecuted 
where  it  was  committed,  the  residence 
of     the     defendant     being    immaterial. 
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such  offenses  is  frequently  regulated  by  statute.  In  some  states  juris- 
diction is  conferred  upon  county,  district  or  superior  courts/  in  others 
the  inferior  courts,  such  as  justices,  police  and  courts  of  other  in- 
ferior magistrates  have  jurisdiction.^     There  is  sometimes  concurrent 


Com.  V.  Hersey,  144  Mass.  297,  11   N. 
E.  116;  State  v.  Hoffman,  46  Vt.  176. 

[b]  An  indictment  for  selling  with- 
in a  prohibited  distance  from  a  church, 
must  be  filed  in  the  county  wherein 
the  sale  took  place,  and  not  in  the 
county  where  the  church  is  located. 
Butjer  i:  State,  89  Ga.  821,  15  S.  E. 
763 


[c]  A  statute  providing  (1)  that 
when  a  public  offense  is  committed  on 
the  boundary  of  two  or  more  couuliete 
or  within  five  hundred  yards  thereof, 
the  jurisdiction  is  in  either  of  the 
counties,  applies  to  the  offense  of 
keeping  a  saloon  nuisance.  State  r. 
Kockwell,  82  Iowa  429,  48  X.  W.  721. 
(2)  Under  such  a  statute  when  orders 
for  intoxicating  liquors  are  taken  in 
one  county  subject  to  approval,  in  an- 
other, the'  delivery  being  made  in  the 
first  county,  jurisdiction  of  the  oiTeube 
is  in  either  county.  State  r.  Kriech- 
baum,  81  Iowa  633,  47  N.  W.  872. 

7  Ga. — Williams  r.  Augu.sta,  111 
Ga.  849,  36  S.  E.  607.  Me.— State  r. 
Pierre,  65  Me.  293;  State  V.  Stinson, 
17  Me.  154.  Minn. — State  r.  Anderson, 
47  Minn.  270,  50  N.  W.  226;  State  r. 
Bach,  36  Minn.  234,  30  N.  W.  764. 
Neb.— Sanders  v.  State,  34  Neb.  872, 
52  N.  W.  721.  N.  C— State  v.  Beaton, 
101  N.  C.  728,  7  S.  E.  895.  Tex.— Ex 
parte  Valasquez,  26  Tex.  178.  W.  Va. 
Eckhart   v.  State,  5  W.  Va.  515. 

[a]  In  North  Carolina,  a  justice  of 
the  peace  has  jurisdiction  of  the  of- 
fense of  selling  without  a  license,  but 
a  prosecution  for  selling  within  two 
miles  of  Mud  Creek  Baptist  Church  in 
Henderson  County  is  cognizable  in  the 
superior  court.  State  v.  HoUingsworth, 
100  N.  C.  535,  6  S.  E.  417. 

[b]  Where  a  criminal  prosecution  is 
commenced  before  a  justice  of  the 
]eace  for  violation  of  the  prohibitory 
liquor  law  and  a  hearing  is  had  before 
him  which  is  treated  by  the  justice 
and  all  the  parties  as  a  preliminary 
examination;  the  defendant  being  re- 
quired to  enter  into  a  recognizance  for 
his  appearance  at  the  next  term  of 
the  district  court,  and  afterwards  the 
county  attorney  files  an  information  in 
the    district     court     charging     substan- 
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tially  the  same  offense  as  was  charged 
before  the  justice  of  the  peace,  the 
case  is  treated  as  commenced  originally 
in  the  district  court  at  the  time  the 
information  is  filed,  the  proceedings 
before  the  justice  of  the  peace  being 
treated  as  a  nullity.  State  V.  Lund,  49 
Kan.  209,  30  Pae.  518. 

8.     Ark.— Goad  v.  State,  73  Ark.  625, 
83  S.  W.  935;  Marianna  v.  Vincent,  68 
Ark.  244,  58  S.  W.  251.     Conn.— State 
i.    Beecher,    25    Conn.    539;    Pardee    V. 
Piatt,   20    Conn.   402;    Barnes    r.   State, 
IP   Conn.   398.     D.  C. — Gassenheimer   v. 
District  of  Columbia,  6  App.   Cas.  108. 
IlL^Hamilton  v.   Carthage,   24  111.   22; 
King   V.   Jacksonville,   3   111.   305.     Ind. 
State  V.  Woulfe,  58  Ind.  17.     Compare 
Lichtenstein   r.   State,  5   Ind.   162.     la. 
Griffin    v.    Painter,    65    Iowa    60,    21    N. 
W.    181;    Albertson    v.    Kriechbaum,   65 
Iowa    11,    21     N.     W.     178;     State     v. 
Kuowlcs,  57  Iowa  669,   11  N.  W.  620; 
State  r.  Shawbeck,  7  Iowa  322;   Santo 
r.  State,  2  Iowa  165,  63  Am.  Dec.  487. 
Kan. — State  r.  Muntz,  3  Kan.  379,  383; 
State    r.    Allphin,   2    Kan.    App.   28,   42 
Pac.   55.     Ky. — McTigue    v.    Com.,    99 
Ky.   66,   35   S.   W.   121;    Coe  V.   Standi- 
ford,   11   B.   Mon.   196;   Lowry  v.   Com., 
18    Kv.    L.    Eep.    481,    36    S.    W.    1117; 
Hord'^f.   Com.,  17  Ky.  L.  Rep.  570,  32 
S.   W.   176;    Com.  v.  Collins,   10   Ky.  L. 
Eep.    445;    Com.   v.    O'Brien,   9    Ky.   L. 
Rep.  439.     Mass. — Com.  v.  Meskill,  165 
Mass.  144,  42  N.  E.  562;  Com.  v.  Peto, 
136  Mass.   155;    Cora.   i".   Carr,   11   Gray 
463;    Com.    r.    Murphy,    11     Gray     53; 
Com.  r.  Burding,  12   Cush.   506.     Mich. 
Foulks  V.  People,  39  Mich.  200,  33  Am. 
Rep.   374;   In   re  Buddington,   29   Mich. 
472.     Miss. — Sloan    v.   State,    65    Miss. 
490,  4  So.   550.     N.  J. — Miller  V.  Cam- 
den,   63    N.    J.    L.    501,    43    Atl.    1069; 
Greelev    v.    Passaic,   42    N.     J.     L.     87. 
N.  Y.-^People    r.   Chase,  41   App.  Div. 
12,    58    N.    Y.    Supp.     292;     People     v. 
Koenig,  9  App.  Div.  436,  41  N.  Y.  Supp. 
283;   People  v.  Bagley,  41  Misc.  97,  83 
X.  Y.  Supp.  76G;  People  r.  Mulkins,  25 
Misc.   599,  54  N.   Y.  Supp.  414.     N.  C. 
State  r.  Patterson,  4  S.  E.  45.  Compare 
State  r.  Snow,  117  N.  C.  778,  23  S.  E. 
323.      Ore. — State   v.   Haines,     35     Ore. 
379,  58  Pac.  39.     R.  I.— State  v.  Nolan, 
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jurisdiction  at  least  up  to  the  limit  of  the  jurisdiction  of  the  inferior 
courts.^ 

2.     Complaint   or  Affidavit.  —  Prosecutions    for    violation    of    the 
liquor  laws  are  frequently  begun  by  a  complaint  or  affidavit  which 


15  R.  1.  529,  10  Atl.  481;  State  v. 
Fletcher,  13  R.  I.  522.  S.  C— State  v. 
Adams,  49  S.  C.  518,  27  S.  E.  523; 
State  V.  Pickett,  47  S.  C.  101,  25  S.  E. 
46.  Vt.— State  v.  Nutt,  28  Vt.  598; 
In  re  Dougherty,  27  Vt.  325;  State  v. 
Conlin,  27  Vt.  318.  Compare  State  v. 
Peek,  32  Vt.  172.  See  also  State  v. 
Hoffman,  46  Vt.  176.  Wis.— Hepler  r. 
State,  58  Wis.  46,  16  N.  W.  42.  Can. 
McGilvery  t:  Gault,  17  N.  Brunsw.  641. 

[a]  In  Connecticut  the  superior 
court  has  only  appellate  jurisdiction 
in  liquor  cases.  State  v.  Beecher,  25 
Conn.   539. 

[b]  In  Texas,  since  the  repealing 
act  of  1858,  a  justice  of  the  peace  can 
only  hold  preliminary  examination  and 
hold  defendant  to  answer  on  charge  of 
selling  liquor  without  a  license.  Ex 
parte  Valasquez,   26   Tex.   178. 

[cj  A  justice  of  the  peace  possesses 
jurisdiction  only  as  an  examining 
magistrate  for  the  offense  of  selling 
liquor  to  soldiers,  under  the  act  of- 
August  5,  1861.  United  States  v.  Mar- 
shal of  District  of  Columbia,  2  Hayw. 
&   H.   392,  26  Fed.  Cas.  Xo.   15,726b. 

[dj  In  Iowa,  a  justifce  of  the  peace 
has  jurisdiction  of  the  offense  of  un- 
lawfully selling  intoxicating  liquors  to 
a  minor,  without  the  intervention  of 
the  grand  jury.  State  v.  Koehler,  6 
Iowa  398. 

[ej  Statute  Implying  Exclusive 
Jurisdiction. — When  the  statute  pro- 
vides that  an  offender  against  any  of 
its  provisions  shall  upon  conviction 
thereof  before  any  acting  justice  of 
the  peace,  shall  pay  a  fine,  etc.,  implies 
exclusive  original  jurisdiction  in  that 
court,  and  superior  courts  have  no 
original  jurisdiction  of  the  offense. 
State  V.  Patterson    {N.  C),  4  S.  E.  45. 

[fj  Value  Qf  Property  Immaterial. 
An  action  for  the  condemnation  and 
destruction  of  intoxicating  liquoVs  kept 
for  illegal  sale  is  a  criminal  action, 
and  is  within  the  jurisdiction  of  a 
justice  of  the  peace  regardless  of  the 
value  of  the  liquors  involved  therein. 
State  V.  Arlen,  71  Iowa  216,  32  N.  W. 
267. 

[g]  In  some  jurisdictions  (1)  the 
statute  requires  that  information  must 


be  brought  before  two  justices.  Eeg. 
V.  Starkey,  7  Manitoba  (Can.)  489; 
Reg.  V.  Starkey,  7  Manitoba  43;  Ex 
parte  White,  34  N.  Brunsw.  (Can.)  333; 
Ex  parte  Sprague,  31  N.  Brunsw.  236; 
Reg.  V.  Johnson,  13  Ont.  1;  Reg.  f. 
Wilson,  2  N.  W.  Terr.  79.  (2)  Both 
justices  should  be  named  in  summons. 
Eeg.  V.  Ramsay,  11  Ont.  (Can.)  210. 
But  see.  Rex  v.  Hennessey,  38  N. 
Bruns.  103,  that  one  justice  might 
take  the  information  and  issue  the 
summons,  but  that  two  justices  must 
be  present  at  the  hearing.  (3)  Volun- 
tary appearance  waives  this  require- 
ment. Reg.  V.  Clarke,  20  Ont.  (Can.) 
642. 

9.  Cal.—Ex  parte  Noble,  96  Cal. 
362,  31  Pac.  224.  Colo.— Langan  v. 
People,  32  Colo.  414,  76  Pac.  1048. 
Dak. — People  v.  Sweetser,  1  Dak.  308, 
46  N.  W.  452.  la.— State  v.  Adams, 
81  Iowa  593,  47  N.  W.  770.  Ky.— Hord 
V.  Com.,  32  S.  W.  176.  Mass.— Com. 
V.  Carr,  11  Gray  463.  Mich. — People 
v.  Mangold,  71  Mich.  335,  39  N.  W.  6. 
Mo.— State  v.  Back,  99  Mo.  App.  34, 
72  S.  W.  466.  Neb.— 7)1  re  Chenoweth, 
56  Neb.  688,  77  N.  W.  63;  Sanders  v. 
State,  34  Neb.  872,  52  N.  W.  721.  See 
also  Ex  parte  Maude,  19  Neb.  273,  27 
N.  W.  119.  Ohio.— Wightman  v.  State, 
10  Ohio  452.  W.  Va.— Eckhart  V. 
State,  5  W.   Va.  515. 

[a]  When  the  penalty  exceeds  the 
jurisdiction  conferred  on  justices' 
court  the  prosecution  must  be  insti- 
tuted in  a  court  of  general  jurisdic- 
tion. McTigue  V.  Com.,  99  Kv.  66,  35 
S.   W.   121. 

[b]  Under  a  statute  permitting  an 
action  of  debt  to  be  prosecuted  in  the 
justices'  court  in  the  name  of  the  peo- 
ple and  providing  that  upon  conviction 
the  defendant  might  be  fined  and  im- 
prisoned, the  special  jurisdiction  con- 
ferred is  not  limited  hj  the  statutory 
provision  as  to  the  general  criminal 
jurisdiction  of  that  court,  this  being 
a  special  proceeding  not  strictly  crim- 
inal in  its  nature.  Matter  of  Budding- 
ton,   29   Mich.  472. 

[c]  The  Wisconsin  statute  (Ses- 
sions Laws,  1851,  ch.  162,  §5)  does  not 
confer  upon  justices  of  the  peace  ex- 
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must  contain  all  the  statutory  elements  of  the  offense.^"  Under  some 
statutes  a  prosecution  for  the  illegal  sale  or  gift  of  intoxicating  liquors 
when  begun  by  affidavit  may  continue  thereon  no  matter  in  what 
court  the  trial  is  had."     If  the  statute  prescribes  a  form  of  affidavit, 


elusive  jurisdiction  of  the  offense  of 
selling  liquor  without  a  license;  they 
are  also  indictable  in  the  circuit  court. 
Allen  i:   State,   5   Wis.   329. 

10.  Ind. — Barnett  v.  State,  175  Ind. 
215,  93  N.  E.  226;  State  i\  Decker, 
172  Ind.  614,  89  N.  E.  316;  Hosea  v. 
State,  47  Ind.  170;  Farrell  v.  State,  45 
Ind.  371;  O'Connor  v.  State,  45  Ind. 
347.  La. — State  v.  Marouu,  133  La. 
1083,  63  So.  593.  Tex.— Logan  v.  State, 
55  Tex.   Crim.   180,   115  S.  W.  1192. 

Right  to  prosecute  "by  complaint  or 
affidavit,  see  12  Standard  Proc.  86. 

As  to  preliminary  complaint  or  affi- 
davit on  which  indictment  or  informa- 
tion is  based,  see  12  Standard  Proc. 
122,   et   seq. 

As  to  formal  requisites  of  complaint 
or  affidavit  on  which  trial  is  had  in 
inferior  court,  see  12  Standard  Proc. 
286;  of  preliminary  complaint  or  affi- 
davit which  forms  the  basis  of  indict- 
ment or  information,  see  12  Standard 
Proc.  130. 

As  to  substance  of  complaint  or  affi- 
davit on  which  trial  is  had,  see  12 
Standard  Proc.  488;  of  preliminary  af- 
fidavit or  complaint,  see  12  Standard 
Proc.  132,  et  seq. 

[a]  No  written  information  or 
pleadings  are  required  in  justices'  or 
police  courts  in  Kentucky.  Bitzer  r. 
Com.,  141  Ky.  58,  132  s/W.  179.  See 
12  Standard  Proc.  130-131,  286. 

[bj  Though  required  to  be  by  cred- 
ible person  the  jurat  need  not  recite 
this  fact.  Burk  r.  State,  44  Tex.  Crim. 
541,  72  S.  W.  585. 

Verification  and  Seal. — See  12  Stand- 
ard Proc.  141,  143;  and  Qualter  v. 
State,   120   Ind.   92,   22   N.   E.   100. 

[cj  After  judgment  the  fact  the 
complaint  was  not  sworn  to  until  after 
the  information  to  obtain  the  warrant 
was  written  out  is  no  ground  for  set- 
ting aside  the  conviction.  Ex  parte 
Ealser,   27    N.   Brunsw.    (Can.)    40. 

[d]  Stating  Manner  of  Violating 
Statute. — An  affidavit  on  which  a  war- 
rant is  issued  failing  to  state  how  the 
sections  of  the  statute  are  violated 
but  simply  quoting  the  sections  is  de- 
fective. Mayor  of  Marietta  v.  Alex- 
ander, 86   Ga".  455,  12  S.  E.  681. 
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As  to  charging  statutory  offenses,  see 
12  Standard  Proc.  437,  et  seq. 

[e]  Compare  State  v.  Mcllvenna,  21 
S.  D.  489,  113  N.  W.  878,  that  it  is 
sufficient  in  a  complaint  under  oath 
before  a  justice  of  the  peace  to  allege 
that  the  accused  at  a  stated  time  and 
place  sold  and  offered  for  sale  in- 
toxicating liquors  "without  first  hav- 
ing procured  a  license  therefor  in  the 
manner  and  as  provided  by  law" 
though  it  does  not  conform  to  the  rules 
of    criminal    pleading, 

[f]  "Where  it  is  alleged  in  the  com- 
plaint that  the  defendant  sold,  fur- 
nished and  gave  away  the  liquor  and 
also  aided  and  abetted  others  in  do- 
ing so,  the  substantive  charge  is  that 
he  himself  did  so,  that  he  aided  and 
abetted  others  in  doing  so  was  immate- 
rial and  might  be  disregarded.  Ex 
parte  Hansen,  158  Cal.  494,  111  Pac. 
528. 

[g]  Intent. — An  allegation  that  the 
defendant  had  the  liquor  unlawfully 
in  his  possession  "with  intent  that 
the  same  be  sold  in  this  state  in  viola- 
tion of  law,"  etc.,  sufficiently  alleges 
intent  to  make  an  unlawful  sale.  State 
V.  Eigley,  105  Me.  161,  73  Atl.  1003. 
See   infra,  III,  B,  6,  c. 

[h]  In  charging  a  sale  to  a  habitual 
drunkard,  the  affidavit  need  not  allege 
that  the  defendant  knew  the  person 
was  in  the  habit  of  becoming  intox- 
icated. Parker  v.  State,  4  Ohio  St. 
563.  See  infra,  III,  B,  6,  c;  III,  B, 
7,  a,  (VI). 

[i]  Supplying  Lost  Original  by 
Copy. — The  court  possesses  the  inher- 
ent power  to  allow  a  copy  of  an  affi- 
davit to  be  filed  in  place  of  a  lost 
original  in  prosecutions  for  violation 
of  the  liquor  laws.  Roland  v.  State, 
117  Ala.  149,  41  So.  963.  See  also  12 
Standard  Proc,  163,  note  89. 

11.  Fitzpatrick  r.  State,  169  Ala.  1, 
53  So.  1021;  Lee  r.  State,  10  Ala.  App. 
191,  64  So.  637;  Eisenman  v.  State,  49 
Ind.  520  (new  arraignment  and  plea 
unnecessary). 

See  also   12  Standard  Proc.   86. 

[a]  In  Alabama  a  prosecution  for 
violating  the  prohibition  law  (Acts 
1909,  p.  92,  §32)  may  proceed  to  judg- 
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such  form  will  ordinarily  be  held  sufficient,  though  it  may  not  con- 
form to  the  rules  of  pie.  ding  as  they  existed  at  common  law.^-  As  a 
rule  the  complaint  must  be  made  by  one  having  personal  knowledge 
of  the  facts/'^  though  in  some  jurisdictions  an  affidavit  on  information 
and  belief  is  sufficient."  Two  offenses  may  be  joined  in  the  same 
affidavit. ^^  "When  the  act  charged  is  prohibited  generallj^  it  is  suffi- 
cient if  it  appear  that  the  offense  was  committed  within  the  period 
fixed  by  the  statute  of  limitations,  the  exact  date  need  not  be  alleged.^^ 


ment,  in  the  absence  of  an  objection 
in  the  circuit  court,  upon  the  affidavit, 
without  the  filing  of  a  statement  of 
the  cause  of  complaint  as  required  by 
section  6730,  Code  1907,  in  trials  de 
novo  in  that  court;  the  affidavit  being 
sufficient  in  form  and  substance  gives 
the  court  jurisdiction.  Captain  v.  State, 
10  Ala.  App.  167,  6-4  So.  639. 

12.  O'Connor  r.  State,  45  lud.   347. 
As  to  statutory  forms  of  accusation, 

see   generally    12    Standard   Proc.    299. 

13,  Ala. — Chappell  v.  State,  156  Ala. 
1S8,  47  So.  329.  See  Malloy  v.  State, 
165  Ala.  117,  50  So.  1027,  holding  that 
an  affidavit  reciting  that  affiant  has 
probable  cause  for  believing  that  de- 
fendant committed  the  offense  named 
is  sufficient  as  against  a  demurrer. 
Mich. — Village  of  Sparta  v.  Boorom, 
129  Mich.  555,  89  N.  W.  435,  90  N,  W. 
681;  People  v.  Haas,  79  Mich.  449,  44 
N,  W.  928;  People  v.  Sehottey,  66 
Mich.  70S,  33  N.  W.  810;  People  v. 
Lynch,  29  Mich.  274,  280;  Morton's 
Case,  10  Mich.  208.  N.  J. — Mowery  v. 
Camden,  49  N.  J.  L.  106,  6  Atl.  438; 
Eoberson  v.  Lambertville,  38  N.  J.  L. 
69.  N.  Y.— Blythe  v.  Tompkins,  2  Abb. 
Pr.  468;  People  v.  Cramer,  22  App. 
Div.  189,  47  N.  Y.  Supp.  1039,  12  N.  Y. 
Crim.  469  (an  allegation  on  informa- 
tion and  belief  without  giving  any 
sufficient  grounds  on  which  to  base  the 
belief  is  insufficient);  People  f.  Hen- 
schel,  12  N.  Y.  Supp.  46.  Can.— Eex 
r.  Matheson,  40  N.  Bruns.  368;  Eex 
V.  Peck,  40  N.  Bruns.  339;  Eex  f. 
Mills,  37  N.  Bruns.  122.  See  12  Stand- 
ard Proc.  290.  Compare  12  Standard 
Pkoc.   272. 

[a]  Where  the  complaint  states  the 
commission  of  the  offense  in  positive 
and  direct  terms,  the  jurisdiction  of 
the  court  is  in  no  way  affected  if  it 
appears  on  the  trial  that  the  complain- 
ant had  in  fact  no  personal  knowledge 
of  the  facts.  State  r.  Graffmuller,  26 
Minn.  6,  46  N.  W.  445. 

[b]  An  allegation  that  the  defend- 


ant had  no  license  may  be  made  on 
information  and  belief  as  the  prosecu- 
tion is  not  required  to  prove  that  fact. 
People  V.  Cramer,  22  App.  Div.  189,  47 
N.  Y.  Supp.  1039.  See  also  Deveny 
c.  State,  47  Ind.  208. 

[c]  In  Indiana  the  court,  upon 
proper  application  being  made,  may  re- 
quire a  person  to  make  affidavit  of  such 
facts  as  are  within  his  own  knowledge. 
Huston  V.  Vail,  51  Ind.  299;  Eater  V. 
State,   49   Ind.   507,   510. 

[dj  Entering  a  plea  by  defendant 
waives  objection  on  this  ground.  Vil- 
lage of  Sparta  v.  Boorom,  129  Mich. 
555,  89  N.  W.  435,  90  N.  W.  681;  State 
V.  Eozum,  8  N.  D.  548,  80   N.   W.  477. 

14.  Ind.— Deveny  v.  State,  47  Ind. 
208.  Mass. — Com.  v.  Crawford,  9  Gray 
129.  Tex.— Logan  v.  State,  55  Tex. 
Crim.  180,  115  S.  W.  1192.  Can.— King 
V.  Power,  43  Nova  Scotia  235,  by  stat- 
ute. 

[a]  See  State  v.  Tall,  56  Wis.  577, 
14  N.  W.  596,  holding  that  a  com- 
plaint which  states  the  facts  "as  this 
deponent  is  creditably  informed  and 
verily  believes"  is   sufficient. 

[bj  Under  the  North  Dakota  stat- 
ute (Eev.  Codes,  §7601)  when  the  com- 
plaint is  made  hj  the  state 's  attorney 
on  information  and  belief  he  is  re- 
quired to  file  therewith  the  depositions 
which  are  required  to  be  filed  in  order 
to  authorize  a  complaint  upon  infor- 
mation and  belief.  State  v.  Eozum,  8 
N.  D.   548,  80   N.  W.  477. 

[cj  In  South  Dakota  complaint  may 
be  verified  by  state's  attorney  upon 
information  and  belief  when  based 
upon  facts  disclosed  upon  the  examina- 
tion of  witnesses.  State  v.  Butcher,  1 
S.   D.   401,   47   N.   W.   406. 

15.  Deveny  v.  State,  47  Ind.  208; 
Com.  V.  Dillane,  11  Gray  (Mass.)  67. 
See  infra,  III,  B,  8;  and  12  Standard 
Proc.  138,  499,  et  seq. 

16.  People  r.  Shaver,  37  App.  Div. 
21,  55  N.  Y.  Supp.  701.  See  infra, 
II,  B,  6,  f ;  and  12  Standard  Proc.  411, 
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The  necessity  of  negativing  exceptions  or  provisos  is  governed  by  rules 
elsewhere  treated.^'^  The  place  of  the  commission  of  the  offense  must 
be  alleged^*  but  ordinarily  it  is  sufficient  in  describing  the  place 
to  follow  tiie  language  of  the  statute.^^  It  is  not  ordinarily  necessary 
to  name  the  person  to  whom  the  liquor  is  sold  or  given,^^  nor  is  it 
necessary  generally,  to  allege  ownership  of  the  place  where  the  offense 
occurred  to  be  in  the  defendant.^^ 

Conclusion.— The  conclusion  is  governed  by  principles  elsewhere  dis- 

CUSSGCl  ^^ 

3.  Warrant.  —  The  warrant  of  arrest  which  issues  upon  the  making 
of  the  requisite  affidavit  or  complaint  is  in  general  governed  by  rules 
elsewhere  discussed.^^  It  need  only  recite  the  substance  of  the^  facts 
stated  in  the  complaint,^*  and  unless  required  by  statute,  it  is  not 


et  seq.  Compare  12  Standard  Proc. 
136. 

Averments  as  to  time  in  indictment 
or  information,  see  infra,  III,  B,  6,  b. 

[aj  An  allegation  in  an  affidavit 
that  the  sale  took  place  within  twelve 
months  of  the  making  of  the  affidavit 
is  sufficient,  when  at  that  time  no 
license  for  the  sale  of  liquor  could  be 
legally  issued.  Clewis  v.  State,  171 
Ala.   46,    54   So.    540. 

[b]  Alleging  the  commission  of  the 
oifense  within  twelve  months  of  the 
making  of  the  affidavit  and  since  Sep- 
tember 1,  1909,  is  a  statement  that  the 
offense  pceurred  between  September  1, 
1909,  and  the  date  when  the  affidavit 
was  made  (May  10,  1910).  Sapp  V. 
State,  170  Ala. '39,  54  So.  515,  56  So. 
45. 

[c]  Tlie  date  is  immaterial  except 
to  show  that  the  statute  of  limita- 
tions has  not  run  against  the  offense. 
State  V.  King,  92  Kan.  989,  142  Pac. 
296. 

17.  See  infra,  III,  B,  5,  d;  12 
Standard  Proc.  458,  et  seq;  and  also 
Thompson  v.  Com.,  103  Ky.  685,  45 
S.  W.  1039,  46  S.  W.  492,  698  (need 
not  be  negatived) ;  People  v.  Haas,  79 
Mich.  449,  44  N.  W.  928  (must  be 
negatived). 

[a]  As  to  which  is  a  sufficient 
negative  under  the  Ohio  statute,  see 
Kappes  r.  State,  25  Ohio  Cir.  Ct.  723. 
See   generally   12   Standard  Proc.  465. 

18.  Village  of  Sparta  r.  Boorom,  129 
Mich.  555,  89  N.  W.  435,  90  N.  W. 
681;  Blythe  v.  Tompkins,  2  Abb.  Pr. 
(N.  Y.)  468.  See  infra.  III,  B,  6,  a; 
and  12  Standard  Proc.  426,  et  seq. 
Compare  12  Standard  Proc.  137. 

[a]  The  same  fullness  and  tech- 
nical accuracy  as  is  required  in  indict- 
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ments  is  not  however  necessary.  State 
r.  Eozum,  8  N.  D.  548,  80  N.  W.  477. 
See  12  Si'andard  Proc.  489,  note  4. 

19.  Donovan  v.  State,  170  Ind.  123, 
83  N.  E.  744;  State  v.  New,  165  Ind. 
571,  76  N.  E.  400;  State  v.  Beach,  147 
Ind.  74,  43  N.  E.  949,  46  N.  E.  145, 
36  L.  E.  A.  179;  State  v.  Dixon,  104 
Iowa  741,  74  N.  W.  692.  Compare  12 
Standard  Proc.  447,  et   seq. 

20.  Cox  V.  Citvof  Jonesboro  (Okla.), 
164  S.  W.  767;  "People  v.  Shaver,  37 
App.  Div.  21,  55  N.  Y.  Supp.  701; 
People  V.  Polhanms,  8  App.  Div.  133, 
40  N.  Y.  Supp.  491.  See  also  Kappea 
V.  State,  25  Ohio  Cir.  Ct.  723,  and 
infra,  III,  B,  6,  e,  (I).  But  see  Walters 
V.  State,  174  Ind.  545,  92  N.  E.  537, 
holding  that  it  is  necessary  to  name  the 
purchaser,  and  that  it  is  sufficient  to 
use  the  initials  instead  of  setting  the 
full  Christian  name. 

21.  Donovan  r.  State,  170  Ind.  123, 
129,  83  N.  E.  744.  Compare  12  Stand- 
ard Proc.  393,  et  seq. 

[a]  An  allegation  that  the  defend- 
ant "did  then  and  there  unlawfully 
keep,  run  and  oper^e  a  place  where 
intoxicating  liquors  were  sold,"  etc., 
is  sufficient  when  in  connection  there- 
with facts  are  averred  showing  that 
sales  were  made  at  the  place  stated 
therein  in  violation  of  the  statute. 
Donovan  v.  State,  170  Ind.  123,  129, 
83    N.    E.   744. 

22.  See  infra,  III,  B,  3,  and  12 
Standard  Proc.  132,  201,  2&7. 

23.  See  the  title   "Warrants." 

24.  Com.  V.  Ferdon,  141  Mass.  28,  6 
N.  E.  239  (sustaining  a  warrant 
reciting  that  the  complaint  was  for 
"maintaining  a  common  liquor  nuis- 
ance," the  complaint  alleging  that  the 
defendant    maintained   a    certain   com- 
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necessary  to  recite  therein  the  name  of  the  person  to  vdiom  the  liquor 
was  sold  or  given.-^  When  the  form  of  the  warrant  is  prescribed  ],y 
the  statute,  such  form  will  be  held  sufficient  unless  it  violates  some 
constitutional  principle.^^  The  warrant  must  contain  a  direction  that 
the  person  charged  with  the  offense  be  arrested  and  arraigned  as  pro- 
vided by  the  statute.^^  Defects  in  the  w^arrant  may  be  waived  by 
failing  to  object.^® 

4.  Preliminary  Examination.  —  The  right  to  and  procedure  upon 
a  preliminary  examination  are  determined  in  accordance  with  rules 
fully  treated  elsewhere.^^ 

B.  Indictment  and  Information,  —  1.  Generally.  —  Prosecution 
of  violations  of  liquor  laws  by  indictment  or  information  is  governed 
by  general  rules  elsewhere  discussed.-^" 


mon  nuisance,  to-wit,  a  tenement  used 
for  the  illegal  sale  and  illegal  keeping 
for  sale  of  intoxicating  liquors);  Peo- 
ple V.  Bennett,  107  Mich.  430,  65  N. 
W.  280  (especially  when  the  warrant 
recites  the  making  of  the  complaint 
and  the  examination  of  the  complain- 
ant upon  oath) ;  State  v.  Tall,  56  "Wis. 
577,.  14  N.  W.  596.  And  see  State  v. 
Lunsford,  150  N.  C.  862,  64  S.  E.  765, 
holding  that  when  the  prosecution  is 
under  a  municipal  ordinance  it  must 
be  set  out  or  described  sufficiently  to 
identify  it. 

[a]  Immaterial  Matters. — The  war- 
rant need  not  recite  immaterial  mat- 
ters, and  it  is  unnecessary  to  recite 
therein,  when  the  offense  charged  is 
an  illegal  sale  on  Sunday,  either  the 
quantity  sold  or  the  place  where  it  was 
drank.  A  statement  therein  that  the 
offense  occurred  on  a  particular  day  of 
the  month  (which  was  not  Sunday) 
being  surplusage  does  not  affect  the 
validity  of  the  warrant.  Megowan  v. 
Com.,  2  Mete.   (Ky.)   3. 

[b]  The  warrant  need  not  set  forth 
wherein  the  sale  of  liquor  was  unlaw- 
ful, nor  detail  the  circumstances  which 
go  to  make  up  the  offense.  Harding 
V.  Com.,   105  Va.  858,  52  S.  E.   832. 

[c]  Under  statutes  making  the 
crime  of  unlawfully  trading  in  liquors 
a  misdemeanor,  the  use  of  the  term 
"feloniously"  in  the  warrant  is  super- 
fluous and  unnecessary.  State  v.  Shine, 
149  N.  C.  480,  62  S.  E.  1080. 

25.  Bitzer  v.  Com.,  141  Ky.  58,  132 
S,    W.    179. 

26.  Burdette  v.  Board  of  Council  of 
City  of  Danville  (Ky.),  125  S.  W. 
275. 

27.  State  v.  Leach,  38  Me.  432, 
where  the  statement  in  the  warrant  is 


that    the    defendant    be    "summoned," 
the  warrant  is  a  nullity. 

[a]  It  is  no  objection  to  the  war- 
rant that  it  was  made  returnable  be- 
fore the  judge  instead  of  the  court. 
Sapp  V.  State,  170  Ala.  39,  54  So.  515, 
56    So.    45. 

28.  State  v.  Longton,  35  Kan.  375, 
11   Pac.   163. 

[a]  When  a  defendant  appears  and 
enters  fully  into  his  defense  he  cannot 
subsequently  question  the  form  nor  the 
manner  of  service  of  the  process  by 
which  he  was  brought  into  court.  May- 
son  V.  City  of  Atlanta,  77  Ga.  662. 
See  also  State  v.  Nugent,  108  Minn. 
267,  121  N.  W.  898;  Eex  v.  Le  Bell, 
39  N.  Bruns.  (Can.)  468;  Eex  v.  Mc- 
Quarrie,  39  N.  Bruus.  (Can.)  371;  Eex 
V,  Dibblee,  39  N.  Bruns.  (Can.)  361; 
Eex  V.  Mitchell,  24  Ont.  L.  E.  (Can.) 
324,   19   Ont.   Wkly.   Eep.    588. 

29.  See  the  title  "Preliminary  Ex- 
amination;" and  Kan. — State  v.  Lund, 
49  Kan.  209,  30  Pac.  518.  Ohio.— Har- 
per V.  State,  7  Ohio  St.  73.  Can. 
Eex  V.  Dibblee,  39  N.  Bruns.  378. 

[a]  Two  Offenses.— The  rule  that 
one  should  not  be  subjected  to  trial 
for  two  offenses  at  one  time  has  no 
application  to  preliminary  examina- 
tions. People  V.  Shuler,  136  Mich.  161, 
98  N.  W.  986. 

[b]  If  a  preliminary  examination 
be  waived  it  is  not  necessary  that  the 
examining  magistrate  find  that  any 
particular  transaction  of  sale  has  oc- 
curred, or  that  there  is  probable  cause 
to  believe  ^e  accused  guilty  of  any 
particular  t^nsaction  of  sale  in  order 
to  hold  the  accused  for  trial.  State 
V.   King,   92   Kan.   989^  142   Pac.   296. 

30.  See  generally  the  title  "Indict- 
ment and  Information." 
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2.  Caption.^i  —  Indictments  for  violation  of  the  liquor  laws  must 
be  in  the  name  of  the  state.^*^  In  an  indictment  for  selling  or  giving 
away  liquors  it  is  not  necessary  that  the  offense  be  stated  in  the 
caption.^^^  An  omission  to  state  in  the  caption  the  name  of  the  court 
in  which  the  information  is  to  be  filed  is  not  good  ground  for  quash- 
ing or  setting  aside  an  information  for  violation  of  the  liquor  laws.^* 

3.  Conclusion.  —  The  conclusion  is  governed  by  general  rules  else- 
where treated.2^  In  indictments  for  the  violation  of  liquor  statutes, 
as  in  other  cases,  when  one  statute  defines  the  offense  and  another 
prescribes  the  punishment,  the  indictment  must  conclude  in  the  plural 
against  the  form  of  the  statutes,^^*'  but  where  one  statute  fully  defines 
the  offense  and  prescribes  the  punishment  for  its  violation,  and  another 
prescribes  an  added  punishment  upon  a  second  conviction  also  chang- 


31.  See  generally  12  Standard  Proc 
168,  250. 

32.  la. — Eogers  V.  Alexander,  2 
Greene  443.  Me. — State  V.  Stinson,  17 
Me.  154.  N.  D.— State  v.  Kerr,  3  N. 
D.  523,  58  N.  W.  27.  Wyo.— Vines  v. 
State,  19  Wyo.   255,   116   Pac.  1013. 

[aj  An  indictment  entitled  "The 
State  of  North  Dakota  v.  Theodore  F. 
Kerr,"  sufficiently  indicates  that  the 
prosecution  is  by  authority  of  the 
state.  State  v.  Kerr,  3  N.  D.  523,  58 
N.   W.   27. 

33.  Williams  V.  State,  47  Ark.  230, 
1   S.  W.   149. 

[a]  As  to  what  is  the  caption,  see 
State  V.  Emmons,  55  Ore.  352,  104  Pac. 
882,  106  Pac.  451.  See  also  12  Stand- 
ard Proc.  168,  et  seq.,  250. 

[b]  A  mistake  in  the  caption  in 
designating  the  correct  name  of  the 
offense  is  not  a  fatal  defect  for  it  is 
the  sufficiency  of  the  averments  of  the 
charging  part  of  the  indictment  that 
is  the  gist  of  the  accusation.  State  r. 
Emmons,  55  Ore.  352,  105  Pac.  882, 
106   Pac.   451. 

[c]  A  statement  in  the  caption  that 
the  defendant  is  charged  with  selling 
liquors  will  not  affect  the  validity  of 
an  indictment  in  which  is  included  the 
giving  away  thereof,  under  the  rule 
that  it  is  the  sufficiency  of  the  aver- 
ments in  the  charging  part  of  an  in- 
dictment that  constitutes  the  gist  of 
the  accusation.  State  v.  Emmons,  55 
Ore.  352,  104  Pac.  882,  106  Pac.  451. 

34.  State  v.  Brennan,  2  S.  D.  384, 
50  N.  W.  625. 

35.  See  12  Standard  Proc.  201,  et 
seq. 

Conclusion  of  complaint,  see  12 
Standard   Proc.   287. 

[a]     The     conclusion     "against     the 
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peace  and  dignity  of  the  state"  is 
necessary  only  when  the  prosecution 
is  by  information  or  indictment,  and 
when  several  counts  are  set  forth  need 
onlv  follow  the  last  count.  State  v. 
Tall,  56  Wis.  577,  14  N.  W.  596.  But 
see  Williams  v.  State,  47  Ark.  230,  1 
S.  W.  149,  that  such  conclusion  must 
follow  each  count.  See  12  Standard 
Proc.  202,  214. 

[b]  Where  the  same  acts  are  de- 
clared to  be  an  offense  and  punishable 
both  by  statute  and  by  a  municipal 
ordinance  the  indictment  or  the  com- 
plaint ought  to  conclude  contrary  to 
the  statute  or  ordinance  as  the  case 
may  be,  so  that  the  defendant  may  be 
advised  under  which  the  prosecution 
is  brought.  State  v.  Gill,  89  Minn. 
502,  95  N.  W.  449. 

[c]  An  indictment  or  information 
charging  a  defendant  with  an  illegal 
sale  of  liquor  in  a  prohibition  district, 
contrary  to  the  form  of  the  statute, 
the  conclusion  being  in  the  usual  form, 
is  a  sufficient  conclusion  in  a  district 
where  there  is  local  option.  State  v. 
Caldwell,  21  Idaho  663,  123  Pac.  299. 

[dj  It  is  sufficient  if  the  indict- 
ment charge  the  act  as  being  "con- 
trary to  the  form  of  the  statute  in 
such  case  made  and  provided"  instead 
of  as  being  contrary  to  the  act  relat- 
ing to  the  creation  of  anti-saloon  ter- 
ritorv.  People  v.  Plopper,  158  111.  App. 
250.  " 

[e]  It  is  sufficient  to  conclude  with 
the  words  "contrary  to  the  local  pro- 
hibition laws  now  in  force  in  said 
countv."  Gambil  V.  Com.,  142  Ky.  312, 
134  S.  W.   160. 

36.  King  V.  State,  2  Ind.  523;  But- 
man's  Case,  8  Me.  113.  See  12  Stand- 
ard Proc.  212. 
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ing  the  disposition  of  the  penalty  imposed,  the  indictment  may  never- 
theless conclude  in  the  singular,  on  the  theory  that  all  the  statutes 
in  relation  to  the  offense  must  be  taken  and  construed  together  as  if 
they  M'ere  one  statute.^^  In  some  jurisdictions  the  use  of  the  plural  is 
rendered  unnecessary  by  statute.^^ 

4.  Verification  of  an  information  for  violation  of  the  liquor  laws, 
both  as  to  its  necessity  and  form,  is  governed  by  the  general  rules 
elsewhere  discussed.^'' 

5.  Manner  of  Charging  Offense  in  General.  —  a.  Generally.  —  In 
accordance  with  general  rules  elsewhere  discussed,'*"  the  specific  offense 
charged  must  be  set  forth  with  such  definiteness  and  precision  as  to 
enable  a  defendant  to  intelligently  prepare  his  defense,  and  also  in 
order  that  after  he  has  been  tried  upon  the  charge  the  defendant  may 
plead  the  judgment  in  bar  to  a  subsequent  charge  against  him  for 
the  same  offense.*^  "When  it  appears  from  the  information  or  indict- 
ment that  the  acts  charged  are  a  violation  of  the  statute,  it  is  uu- 


37.  State  v.  Wilbor,  1  E.  I.  199,  36 
Am.  Dec.  245. 

38.  State  v.  Miller,  24  Conn.  519; 
State  V.  Runyon,  62  Ore.  246,  124  Pac. 
259.     See  12  Standard  Proc.  212. 

39.  See  12  Standard  Proc.  262,  et 
seq.  See  the  following:  State  i\  Mo- 
seli,  49  Kan.  142,  30  Pac.  189;  State 
r.  Ladenberger,  44  Kan.  261,  24  Pac. 
347;  State  v.  Tegder,  6  Kan.  App.  762, 
50  Pac.  985;  State  v.  Becker,  3  S.  D. 
29,  51  N.  W.  1018. 

[a]  County  attorney  may  swear  to 
information  positively,  although  his 
knowledge  is  derived  solely  from  the 
testimony  of  witnesses.  State  v.  Huff- 
man,  51*  Kan.   541,   33   Pac.   377. 

[b]  When  an  information  is  filed 
based  upon  facts  disclosed  upon  ex- 
amination of  witnesses,  it  may  be 
verified  by  the  state 's  attorney  upon 
information  and  belief.  State  v. 
Butcher,  1  S.  D.  401,  47  N.  W.  406. 
See  also  State  v.  Brennan,  2  S.  D.  384, 
50  N.   W.  625. 

[c]  Objection  to  the  verification  is 
waived  when  the  defendant  voluntarily 
enters  into  a  recognizance  to  appear 
at  the  following  term  and  pleads  to 
the  charge.  State  v.  Moseli,  49  Kan. 
142,   30   Pac.    189. 

[d]  In  Alabama  the  clerk  of  the 
circuit  court  and  ex-ofScio  clerk  of 
the  county  court  has  authority  to  take 
affidavits  in  prosecutions  for  violation 
of  the  liquor  law.  Roland  v.  State,  147 
Ala.    149,   41    So.    963. 

[e]  The  failure  to  verify  an  infor- 
mation for  violation  of  the  liquor  laws 
avoids  a  conviction  thereunder.     State 


V.    Weyland,    126    Mo.    App.    723,    105 
S.  W.  660. 

40.  See  the  title  "Indictment  and 
Information. ' ' 

41.  tr.  S.— United  States  v.  Cruik- 
shank,  92  U.  S.  542,  23  L.  ed.  588; 
United  States  v.  Bennett,  16  Blatchf. 
338,  24  Fed.  Cas.  No.  14,571.  Ark. 
Scales  V.  State,  47  Ark.  476,  1  S.  W. 
769,  58  Am.  Rep.  768.  Del.— State  v. 
Solio,  4  Penne.  138,  54  Atl.  684.  Ga. 
Maddox  v.  State,  118  Ga.  32,  44  S.  E. 
806;  Barker  v.  State,  117  Ga.  428,  43 
S.  E.  744;  O'Neil  v.  State,  116  Ga. 
839,  43  S.  E.  248.  Idaho.— State  v.  Lay- 
man, 22  Idaho  387,  125  Pac.  1042; 
State  V.  Caldwell,  21  Idaho  663,  123 
Pac.  299.  la. — -Hintermeister  v.  State, 
1  Iowa  101.  Kan. — State  v.  Ratner,  44 
Kan.  429,  24  Pac.  953;  State  v.  Bran- 
non,  6  Kan.  App.  765,  50  Pac.  986; 
State  r.  Knoby,  6  Kan.  App.  334,  51 
Pac.  53.  Ky.— Combs  v.  Com.,  31  Ky. 
L.  Rep.  822,  104  S.  W.  270;  Com.  -;;. 
Traylor,  20  Ky.  L.  Rep.  97,  45  S.  W. 
356,"^  450;  Cora.  v.  Middleton,  8  Ky.  L. 
Rep.  261.  La.— State  v.  John,  129  La. 
208,  55  So.  766.  Me.— State  v.  Dodge, 
78  Me.  439,  6  Atl.  875;  State  v.  Lane, 
33  Me.  536.  Md.— State  r.  Kiefer,  90 
Md.  165,  44  Atl.  1043.  Mich.— Ander- 
son V.  Van  Buren  Circuit  Judge,  130 
Mich.  695,  90  N.  W.  694;  People  v. 
Minnock,  52  Mich.  628,  18  N.  W.  390; 
Benalleck  v.  People,  31  Mich.  200.  Mo. 
State  r.  Cox,  29  Mo.  475;  State  v.  Mur- 
phy, 164  Mo.  App.  204,  147  S.  W.  520; 
State  r.  Manning,  87  Mo.  App.  78. 
N.  J. — Roberson  r.  Lambertville,  38  N. 
J.    L.    69.     N.   y.— People   v.    Olmsted, 
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necessary  to  allege  that  the  offense  was  "unlawfully"  eommitted.*^ 
Clerical  errors  and  matters  regarded  as  surplusage  will  not  affect  the 
validity  of  the  indictment.^* 


74  Hun  323,  26  N.  Y.  Supp.  818;  Peo- 
ple V.  Bates,  61  App.  Div.  559,  71  N. 
y.  Snpp.  123,  15  N.  Y.  Grim.  469; 
People  V.  McDonnell,  108  N.  Y.  Supp. 
749.  N.  C. — State  v.  Farmer,  104  N.  C. 
887,  10  S.  E.  563.  Okla.— Tracy  f. 
State,  9  Okla.  Grim.  532,  132  Pac.  692. 
S.  D.— State  v.  Brennan,  2  S.  D.  384, 
50  N.  W.  625;  State  v.  Butcher,  1  S. 
D.  401,  47  N.  W.  406.  Tex.— State  v. 
Smith,  35  Tex.  132;  Alexander  v.  State, 
29  Tex.  495;  Burch  v.  Eepublic,  1  Tex. 
60S.  Vt.— State  r.  Wooley,  59  Vt.  357, 
10  Atl.  84.  Va. — Arrington  v.  Com., 
87  Va.  96,  12  S.  E.  224,  10  L.  R.  A. 
242;  Gom.  v.  Hatcher,  6  Gratt.  (47 
Va.)  667.  Wash.— State  v.  Muller,  80 
Wash.  368,  141   Pac.  910. 

See   12   Standard  Proc.   327,   et   seq. 

[a]  Facts  Stated  Govern. — An  in- 
dictment is  not  defective  which  names 
the  offense  as  "Sabbath  breaking," 
but  alleges  specifically  the  offense  of 
selling  liquor  without  license.  Har- 
rington V.  State,  77  Ark.  480,  91  S.  W. 
747. 

[b]  A  complaint  for  violation  of  a 
city  ordinance  must  set  out  the  facts 
constituting  the  offense  as  fully  and 
completely  as  they  are  required  to  be 
set  out  in  an  indictment  for  ^,  similar 
offense  against  the  state.  The  sale, 
the  failure  to  obtain  a  license  agree- 
ably to  the  provisions  of  the  ordinance, 
the  time  of  the  passage  of  the  ordi- 
nance and  the  provisions  thereof  must 
be  recited.  Gunningham  v.  Berry,  17 
Ore.  622,  22  Pac.   115. 

[c|  Under  a  statute  which  requires 
a  plain  and  concise  statement  of  the 
act  constituting  the  crime  to  be  set 
forth  an  indictment  charging  at  a  time 
and  place  therein  stated,  the  defend; 
ant  sold  certain  liquors  (naming  them) 
to  a  person  therein  named  and  to  per- 
sons unknown,  is  insufficient.  People 
V.  Bates,  61  App.  Div.  559,  71  N.  Y. 
Supp.  123,  15  N.  Y.  Grim.  469.  To  same 
effect.  State  r.  Cox,  29  Mo.  475. 

[d]  Under  the  Kansas  prohibitory- 
law,  a  violation  by  sale  is  always  suffi- 
ciently charged  by  stating  in  substance 
that  on  a  specified  date  the  defendant 
unlawfully  sold  intoxicating  liquor 
within  the  county  and  state.  State  v. 
King,  92  Kan.   669,   141  Pac.  247. 

See  infra,  III,  B,  7,  a. 
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[e]  An  allegation  that  a  person 
"unlawfully  kept  a  room  wherein  in- 
toxicating liquors  were  sold  at  retail 
contrary  to,"  etc.,  states  a  fact  and 
not  a  legal  conclusion.  Brown  v.  Vil- 
lage of  Van  Wert,  4  Ohio  Gir.  Ct.  407, 
2  Ohio  Gir.  Dec.  622,  reversed  on  an- 
other point,  47  Ohio  477,  25  N.  E.   59. 

[f]  In  State  v.  Solio,  4  Penne. 
(Del.)  138,  54  Atl.  684,  an  indictment 
that  alleged  at  a  time  and  place  stated 
the  defendant  did  "unlawfully  sell  in- 
toxicating liquors,  to-wit,  unlawfully 
to  one,"  etc.,  was  held  insufficient  in 
failing  to  specify  wherein  it  was  un- 
lawful, or  whether  defendant  was  do- 
ing an  unlicensed  liquor  business,  or 
v,hether  he  was  a  licensed  liquor  deal- 
er and  sold  in  quantities  less  than  a 
quart  in  violation  of  law,  or  whether 
he  sold  to  minors  or  on  Sundays. 

[gj  "Then  and  There." — Where 
the  indictment  charging  the  keeping 
of  a  grog  shop  sufficiently  sets  out  the 
time  and  place  in  the  beginning  of  the 
indictment  it  is  sufficiently  certain 
without  the  use  of  the  words  "then 
and  there"  before  subsequent  material 
allegations,  the  time  and  place  named 
in  the  begiuniAg  of  the  indictment  ap- 
plving  to  all  the  subsequent  averments. 
State  V.  Hopkins,  5  R.  I.  53. 

42.  Ind.— Walbert  v.  State,  17  Ind. 
App.  350,  46  N.  E.  827.  Ky.— Farris 
r.  Com.,  Ill  Ky.  236,  63  S.  W.  615. 
N.  H.— State  v.  Abbott,  31  N.  H.  434. 
Ohio.— State  v.  Shanks,  Tappan  45. 
W.  Va.— State  f.  Johnson,  62  W.  Va. 
154,  57  S.  E.  371,  58  S.  E.  1025,  11 
L.  R.  A.   (N.  S.)   872. 

See  12  Standard  Proc.  408,  and  also 
People  V.  Evoldi,  152  111.  App.  658. 

[a]  Local  Option  Law. — "The  word 
'unlawful'  is  not  necessary  to  be  stated 
in  the  pleadings  charging  a  violation 
of  the  local  option  law."  Giles  v. 
State  (Tex.  Grim.),  157  S.  W.  943. 

43.  Ind. — Boos  v.  State,  181  Ind. 
562,  105  N.  E.  117;  State  v.  Clark,  3 
Ind.  451.  Ky.— Gom.  v.  Helback,  101 
Ky.  166,  40  S.  W.  245.  Me.— State  v. 
Arsenault,  106  Me.  192,  76  Atl.  410; 
State  V.  Hatch,  94  Me.  58,  46  Atl. 
796;  State  v.  Pillsbury,  47  Me.  449; 
State  V.  Staples,  45  Me.  320.  Mass. 
Com.  V.  Penniman,  8  Mete.  519.  Mo. 
State    V.    Eawlings,    232    Mo.    544,    134 
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Judicial  Notice.  —  Th€  rule  that  matters  of  which  the  courts  take 
judicial  notice,  need  not  be  alleged  applies  in  prosecutions  for  the 
illegal  sale  or  gift  of  intoxicating  liquors.^* 

b.  Following  the  Statute. — (I.)  Generally.  —It  is  ordinarily  suffi- 
cient in  prosecutions  for  violating  liquor  laws  for  the  indictment  to 
follow  the  language  of  the  statute.^^    But  when  the  statute  uses  generic 


S.  W.  530;  State  v.  Nations,  75  Mo. 
53;  State  v.  Clinkenbeard,  142  Mo. 
App.  146,  125  S.  W.  827.  N.  Y.— Peo- 
ple V.  Townsey,  5  Denio  70;  Hodgman 
V.  The  People,  4  Denio  235;  People  v. 
Seeley,  105  App.  Div.  149,  93  N.  Y. 
Supp."  9S2.  Ohio. — Kappes  v.  State,  25 
Ohio  Cir.  Ct.  723.  Tex.— Minter  V. 
State  (Tex.  Crim.),  150  S.  W.  783; 
Segars  v.  State  (Tex.  Crim.),  51  S.  W. 
398;  Ellis  v.  State,  59  Tex.  Crim.  419, 
128  S.  W.  1125;  Sawver  v.  State,  52 
Tex.  Crim.  597,  108  S.  W.  394.  Vt. 
State  V.  Whitney,  15  Vt.  298.  W.  Va. 
State  V.  Hall,  26  W.  Va.   236. 

See  12  Standard  Proc.  311,  et  seq., 
480,   487. 

[a]  The  omission  of  the  auxiliary 
verb  "did"  is  merely  a  clerical  mis- 
prision. Caesar  v.  State,  50  Fla.  1,  39 
So.  470;  State  v.  Whitney,  15  Vt.  298. 
See  12  Standard  Proc.  319. 

[b]  The  use  of  unnecessary  aver- 
ments or  surplusage  will  not  affect  the 
validity  of  the  indictment,  though  it 
may  affect  the  admissibility  of  evi- 
dence. Scott  V.  State,  150  Ala.  59,  43 
So.  181;  State  v.  Guy,  25  S.  D.  144, 
125  N.  W.  570.  See  12  Standard  Proc. 
487. 

[c]  An  insufficient  allegation  of  a 
former  conviction  does  not  affect  the 
validity  of  an  indictment  charging  the 
defendant  with  being  a  common  seller 
of  intoxicating  liquors  and  may  be 
stricken  out  as  surplusage.  State  V. 
Bartley,  92  Me.  422,  43  Atl.  19. 

44.  See  12  Standard  Proc.  347,  and 
the  title  "Judicial  Notice." 

[a]  In  charging  an  unlawful  sale 
by  a  druggist  or  pharmacist  it  is  un- 
necessary to  allege  that  he  was  li- 
censed, as  the  court  will  take  judicial 
notice  that  only  druggists  or  phar- 
macists who  are  licensed  to  do  so 
can  sell  intoxicants  in  any  quantity. 
State  V.  Cameron,  176  Ind.  385,  96 
N.   E.   150. 

45.  Ala.— Kelly  v.  State,  171  Ala. 
44,  55  So.  141;  Fitzpatrick  r.  State, 
169  Ala.  1,  53  So.  1021;  Daniel  v. 
State,  149  Ala.  44,  43  So.  22;  Cost  v. 
State,    96    Ala.    60,    11    So.   435;    Scott 


V.  State,  3  Ala.  App.  142,  57  So.  413. 
Ark.— Waller  v.  State,  38  Ark.  656. 
Ariz.— Cluff  V.  State,  16  Ariz.  179,  142 
Pac.  644.  Cal. — Ex  parte  Anixter,  166 
Cal.  762,  138  Pac.  353  (same  rule  ap- 
plies to  violation  of  municipal  ordi- 
nance); Golden  i\  .Justices'  Court,  23 
Cal.  App.  778,  140  Pac.  49.  Ga.— Wells 
V.  State,  118  Ga.  556,  45  S.  E.  443; 
Stoner  v.  State,  5  Ga.  App.  716,  36 
S.  E.  602.  Ind.— Eigrish  v.  State,  178 
Ind.  470,  99  N.  E.  786;  State  v.  Cam- 
eron, 176  Ind.  385,  96  N.  E.  150;  Don- 
ovan V.  State,  170  Ind.  123,  83  N.  E. 
744;  State  v.  Hoard,  123  Ind.  34,  23 
N.  E.  972;  Skinner  v.  State,  120  Ind. 
127,  22  N.  E.  115;  Walbert  v.  State,  17 
Ind.  App.  350,  46  N.  E.  827.  la.— State 
r.  Dixon,  104  Iowa  741,  74  N.  W.  692; 
State  r.  Waltz,  74  Iowa  610,  38  N.  W. 
494;  Zumhoff  v.  State,  4  Greene  526. 
Kan.— State  v.  Looker,  54  Kan.  227,  38 
Pac.  288;  State  v.  Tanner,  50  Kan. 
365,  31  Pac.  1096;  State  v.  Schweiter, 
27  Kan.  499;  City  of  Lincoln  Center  v. 
Linker,  6  Kan.  App.  369,  51  Pac.  807. 
La.— State  v.  Tullos,  135  La.  640,  65 
So.  870.  Me.— State  v.  Trowbridge,  112 
Me.  16,  90  Atl.  494;  State  v.  Bennett,  95 
Me.  197,  49  Atl.  867;  State  v.  Cottle,  15 
Me.  473.  Mass. — Com.  r.  Hoye,  11  Gray 
462;  Com.  v.  Leonard,  8  Mete.  529; 
Com.  V.  Kimball,  7  Mete.  304;  Good- 
hue V.  Com.,  5  Mete.  553.  Mich. — Stew- 
art v.  Circuit  Judge,  156  Mich.  642, 
121  N.  W.  279;  People  v.  Paquin,  74 
Mich.  34,  41  N.  W.  852;  People  v.  Tel- 
ford, 56  Mich.  541,  23  N.  W.  213. 
Minn. — City  of  Mankato  v.  Arnold,  36 
Minn.  62,  30  N.  W.  305.  Miss.— Gulf- 
port  V.  Martin,  '96  Miss.  131,  50  So. 
502.  Mo.— State  v.  Crooker,  95  Mo. 
389,  8  S.  W.  422;  State  r.  Cragg,  132 
Mo.  App.  461,  111  S.  W.  856;  State 
V.  Merget,  129  Mo.  App.  46,  107  S.  W. 
1015.  Neb.— Peterson  v.  State,  64  ISTeb. 
875,  90  N.  W.  964.  N.  Y.— People  v. 
Myers,  109  App.  Div.  143,  95  N.  Y. 
Supp.  993.  Okla.— Etter  v.  State,  4 
Okla.  Crim.  230,  111  Pac.  957.  Ore. 
State  r.  Eunyon,  62  Ore.  246,  124  Pac. 
259;  State  v.  Carmodv,  50  Ore.  1,  91 
Pac.   1081,    12   L.    E.    A.    (N.    S.)    828. 
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terms,  the  indictment  must  particularize  the  offense  charged.*^ 

(II.)  Statutory  Forms.  —  It  is  ordinarily  sufficient  to  follow  or  sub- 
stantially follow  the  form  prescribed  in  the  statute*^  subject  to  the 
constitutional  limitation  that  the  indictment  or  information  describes 
with  reasonable  certainty  the  nature  of  the  offense.** 

c.  Reference  to  Statute  or  Ordinance. — (I.)  Statutes.  — In  prosecu- 
tions under  statutes  for  violating  liquor  laws,  it  is  ordinarily  suffi- 
cient for  the  indictment  to  charge  that  the  acts  done  vrere  "contrary 
to  law,"  without  setting  out  specially  by  particular  reference  the  stat- 
ute which  the  accused  is  charged  with  violating,*^  but  where  by  differ- 


Tex. — Andrada  v.  State  (Tex.  Crim.), 
152  S.  W.  910  (selling  to  minor) ;  Eis- 
ner V.  State,  30  Tex.  524;  Jelinek  v. 
State,  52  Tex.  Civ.  App.  402,  115  S.  W. 
908.  Vt. — State  v.  Woodward,  25  Vt. 
616.  Va.— Savage's  Case,  84  Va.  582, 
5  S.  E.  563;  Com.  t:  Young,  15  Gratt. 
(56  Va.)  664.  Wis.— Boldt  r.  State,  72 
Wis.  7,  38  N.  W.  177. 

See  12  Standard  Proc.  442,  447,  and 
infra,  III,  B,  7,  -  a,  (I);  (VI);  IX; 
III,  B,  7,  b;  III,  B,  7,  d;  III,  B,  7,  f, 
(I),   (III);  IV,  A,  2. 

[aj  In  some  instances  it  is  neces- 
sary to  use  the  language  of  the  stat- 
ute or  at  least  language  substantially 
the  same,  otherwise  no  public  offense 
will  be  set  forth.  Hughes  v.  State,  3 
Okla.  Crim.  387,  106  Pac.  546.  See 
also  State  v.  White,  83  Kan.  416,  111 
Pac.  437;  State  v.  Conway,  38  Mont. 
42,  98  Pac.  654  (it  is  unnecessary  to 
use  the  precise  words  of  the  statute) ; 
and  generally  12  Standard  Proc.  442, 
et  seq. 

[b]  "Some  of  the  exceptions  are 
where  the  statute  creating  the  offense 
charged  contains  language  which  em- 
braces acts  evidently  not  intended  to 
be  made  criminal,  and  cases  where  it 
was  the  evident  intention  of  the  legis- 
lature that  reference  should  be  had  to 
the  common  law  for  a  complete  defini- 
tion of  the  offense  declared  by  the  stat- 
ute." Donovan  v.  State,  170  Ind.  123, 
127,  83  N.   E.  744. 

In  Complaint  or  Affidavit. — See  supra, 
III,  A,  2. 

[cj  It  is  sufficient  that  the  legal  ef- 
fect of  the  statute  be  set  out  (Woods 
V.  Prineville,  19  Ore.  108,  23  Pac.  880); 
or  the  statute  be  followed  substan- 
tially. City  of  Mankato  v.  Arnold,  36 
Minn.  62,  30  N.  W.  305. 

46.  State  v.  Leavitt,  63  N.  H.  3S1; 
Arrington  v.  Com.,  87  Va.  96,  12  S.  E. 
224,  10  L.  E.  A.  242.  See  12  Standard 
Proc.  454,  et  seq. 
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47.  Ala.— Mitchell  v.  State,  141  Ala. 
90,  37  So.  407;  Eoberson  v.  State,  100 
Ala.  123,  14  So.  869.  Ky.— Com.  v. 
Bartholomew,  17  Ky.  L.  Eep.  1133,  33 
S.  W.  840.  Me.— State  t:  Learned,  47 
Me.  426.  Vt.— Stafe  v.  Spaulding,  61 
Vt.  505,  17  Atl.  844. 

See  more  fully  12  Standard  Proc. 
299. 

48.  State  v.  Learned,  47  Me.  426. 
See  more  fully  12  Standard  Proc.  300. 

49.  Ind. — Donovan  v.  State,  170 
Ind.  123,  83  N.  E.  744.  la.— State  v. 
Allen,  32  Iowa  248;  State  v.  Freeman, 
27  Iowa  333.  Mass.— Com.  v.  Keefe,  7 
Grav  332.  Ohio.— Oshe  v.  State,  37 
Ohio  St.  494. 

And  see  12  Standard  Proc.  440,  et 
seq.;  also  III,  B,  7,  a,  (X). 

[a J  Compare  State  v.  Thompson,  44 
Iowa  399,  where  instead  of  alleging 
that  the  offense  was  contrary  to  law, 
special  reference  to  the  statute  was 
made,  wdiich  reference  was  however 
indefinite. 

[bj  Where  the  acts  charged  violate 
both  a  local  and  general  statute  see: 
Ala.— Olmstead  v.  State,  89  Ala.  16,  7 
So.  775.  Miss. — Stone  v.  State,  7  So. 
500.  N.  H.— State  v.  Langdon,  74  N. 
H.    50,    64    Atl.    1099. 

[c]  An  indictment  for  selling  spir- 
ituous licjuors  without  "a  license  from 
the  authorities  authorized  by  law  to 
grant  license  for  the  sale  of  such 
liquors  by  retail,"  is,  under  a  local 
law  authorizing  the  grant  of  a  license 
to  sell  such  liquors  under  certain 
conditions,  suf&cient  though  the  indict- 
ment does  not  on  its  face  expressly 
show  that  it  is  based  on  that  law. 
Griffin  v.  State,  115  Ga.  577,  41  S.  E. 
997. 

[d]  Statute  of  Local  Application. 
An  indictment  for  the  violation  of  a 
statute  prohibiting  the  sale  of  liquor 
in  a  particular   county,   need   not    spe- 
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ent  statutes  or  sections  of  the  same  statute  the  offenses  prohibited 
thereby  are  not  all  on  the  same  footing  or  impose  different  penalties, 
there  is  more  reason  for  indicating  under  which  section  the  accused 
is  charged.^'' 

(II.)  Local  Eegulations  or  Ordinances.  —  In  prosecutions  for  violations 
of  local  liquor  regulations  or  ordinances,  it  is  sometimes  sufficient,  be- 
cause of  statutes  permitting  it,  to  merely  state  the  number  of  the  sec- 
tion or  sections  and  the  title  of  the  ordinance  violated  without  setting 
forth  its  substance.^^  For  the  same  reason,  in  some  jurisdictions  it 
is  unnecessary  to  allege  the  existence  of  the  municipal  corporation, 
its  right  to  adopt  an  ordinance  regulating  the  sale  of  liquors,  nor  to  al- 
lege specially  that  such  an  ordinance  was  adopted.^-  It  is  also  some- 
times provided  by  statute  that  upon  a  prosecution  under  a  local 
statute  it  is  sufficient  to  allege  that  the  act  complained  of  was  con- 
trary to  law.^^     Generally,  however,  it  is  necessary    to    specifically 


cially  plead  the  statute.  Powers  v. 
Com.,  90  Ky.   167,  1.3  S.  W.  450. 

[ej  Prohibited  Locality.  —  An  act 
prohibiting  the  sale  of  liquor  within 
a  certain  distance  of  a  locality  named 
therein,  need  not  be  specially  averred 
in  an  indictment  under  the  act.  State 
v.  Wallace,  94  N.  C.  827. 

[f]  Reference  to  Federal  Statute. 
Upon  a  prosecution  for  violation  of  a 
state  statute  no  reference  need  be 
made  to  a  federal  statute  which  is  also 
applicable  to  the  transaction.  Adams 
Express  Co.  v.  Com.,  154  Ky.  462,  157 
S.  W.  908,  48  L.  E.  A.   (N.  S.)   342. 

50.  Ala.— Camp  v.  State,  27  Ala.  53. 
Mich. — Benalleek  v.  People,  31  Mich. 
200.  N.  H.— State  v.  Langdon,  74  N. 
H.  50,  64  Atl.  1099;  State  v.  Leavitt, 
63  N.  H.  381.  Okla.— Michael  v.  State, 
2  Okla.  Crim.  703,  103  Pac.  1069.  Pa. 
Seifried  v.  Com.,   101   Pa.   200. 

[aj  But  see  State  v.  Polk,  6  Penne. 
(Del.)  456,  69  Atl.  1006,  holding  this 
to  be  unnecessary  where  both  statutes 
make  the  acts  charged  the  same  of- 
fense. 

51.  Braisted  v.  People,  38  Colo.  49, 
88  Pac.  150;  Frankfort  v.  Aughe,  114 
Ind.  77,  15  N.  E.  802. 

[a]  The  date  of  passage  of  the  ordi- 
nance is  sometimes  required.  Braisted 
V.  People,  38  Colo.  49,  88  Pac.  150. 

[b]  The  filing  with  the  accusation 
of  a  copy  of  the  section  or  sections 
violated  is  unnecessary.  Frankfort  v. 
Aughe,   114  Ind.   77,   15   N.   E.   802. 

[c]  Referring  to  Amendment. — Where 
a  section  other  than  that  which  the 
defendant  is  accused  of  violating  has 
been  amended,  it  is  sufficient  to  refer 
to    the    original    ordinance,    and    it    is 


unnecessary  to  allege  that  the  section 
had  been  amended.  Braisted  v.  People, 
38  Colo.  49,  88  Pac.  150;  Durango  v. 
Eeinsberg,  16  Colo.  327,  26  Pac.  820. 
See  also  Callahan  v.  Jennings,  16  Colo- 
471,  27   Pac.    1055. 

[d]  In  Minnesota  it  is  unnecessary 
to  plead  the  ordinance.  State  v.  Gill, 
89   Minn.   502,  95  N.  W.  449. 

52.  State  v.  Graeter,  6  Blackf.  (Ind.) 
105. 

[a]  An  allegation  that  the  sale  was 
contrary  to  and  in  violation  of  an  ordi- 
nance of  said  city,  entitled,  etc.,  suffi- 
ciently avers  the  adoption  and  exist- 
ence of  an  ordinance  at  the  time  of 
the  illegal  sale  complained  of  and  in 
an  action  to  recover  a  penalty  for 
Aiolating  an  ordinance  regulating  traf- 
fic in  liquors  it  is  not  necessary  to 
allege  the  number  of  the  ordinance 
claimed  to  have  been  violated.  Meyer 
V.  Treasurer  of  Bridgeton,  37  N.  J.  L. 
160. 

[b]  It  is  unnecessary  upon  a 
prosecution  under  a  local  law  to  ex- 
pressly show  that  it  is  based  on  such 
law;  it  being  sufficient  to  allege  that 
sale  was  made  without  having  first 
having  obtained  a  license  "from  the 
authorities  authorized  by  law  to  grant 
license ' '  for  the  sale  of  liquors.  Grif- 
fin V.  State,  115  Ga.  577,  41  S.  E.  997. 

53.  Guarreno  V.  State,  148  Ala.  637, 
42  So.  833;  Mitchell  v.  State,  141  Ala. 
90,  37  So.  407;  Cost  v.  State,  96  Ala. 
60,  11  So.  435;  Powell  v.  State,  69 
Ala.  10.  But  see  Camp  v.  State,  27 
Ala.  53,  where  the  prosecution  was 
under  a  special  act  which  was  incon- 
sistent with   the  general  statute. 

[a]     When  by  general  statute  a  form 
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allege  a  violation  of  the  ordinance  upon  which  the  prosecution  is 
based,^*  and  unless  required  to  do  so  by  special  charter  or  general 
law,  courts  will  not,  as  a  rule,  take  notice  of  municipal  ordinances,  and 
they  must  either  be  set  out  or  the  provision  or  section  applicable  must 
be  referred  to  in  unmistakable  terms.^^ 

d.  Negativing  Exceptions  or  Provisos.  — (I.)  Generally.  —  The  neces- 
sity for  negativing  exceptions  or  provisos  in  the  liquor  law  is  governed 
by  general  rules  elsewhere  discussed.^^  When  the  statute  creating  an 
offense,  in  the  body  thereof,  or  as  part  of  the  enacting  clause,  con- 
tains an  exception,  so  that  the  offense  cannot  be  accurately  and  clearly 
described  without  the  exception,  the  exception  must  be  negatived. 
But  if  an  exception  or  proviso  be  in  a  subsequent  clause  or  statute, 
or  although  in  the  same  section,  if  it  be  not  incorporated  with  the 
enacting  clause  by  any  words  of  reference,  it  is  matter  of  defense 
and  need  not  be  negatived  in  the  pleading,^'  and  it  is  held  that  what 


applicable  to  both  general  and  local 
statutes  is  prescribed  the  use  of  such 
form  is  permissible  in  charging  a  vio- 
lation of  a  local  ordinance  or  regula- 
tion. Mitchell  V.  State,  141  Ala.  90, 
37  So.  407;  Eoberson  V.  State,  100  Ala. 
123,  14  So.  869. 

54.  An  allegation  that  the  act 
charged  was  contrary  to  the  statute 
and  against  the  peace  and  dignity  of 
the  state  is  not  sufficient.  MeAlister 
V.  Moss  Point,  96  Miss.  686,  51  So. 
403. 

55.  Foley  v.  State,  42  Neb.  233,  60 
N.  W.  574. 

[a]  Exceptions.  —  To  this  rule 
"there  are  recognized  exceptions, 
among  which  is  that  courts  of  a 
municipal  corporation  will  take  notice, 
without  allegations,  of  its  own  ordi- 
nances." This  also  applies  to  the 
court  to  which  on  an  appeal  from  a 
municipal  court  a  cause  is  judicially 
removed.  Foley  v.  State,  42  Neb.  233, 
60  N.  W.  574.  See  7  Ency.  of  Ev. 
1023,  1025,  et  seq.,  and  the  title  "Ju- 
dicial Notice." 

Pleading  Ordinances. — See  generally 
the  title  "Municipal  Corporations." 

56.  See  12  Standard  Proc.  458,  et 
seq. 

57.  Ala. — Sims  v.  State,  135  Ala.  61, 
33  So.  162;  Carson  v.  State,  69  Ala. 
235.  Ark.— State  -;;.  Mullins,  67  Ark. 
422,  55  S.  W.  211;  Glass  v.  State,  45 
Ark.  173;  Wilson  v.  State,  35  Ark.  414. 
Cal. — Ex  parte  Fedderwitz,  130  Cal. 
xviii,  62  Pac.  935.  Conn.— State  v. 
Wadsworth,  30  Conn.  55.  D.  C. — Leh- 
man V.  District  of  Columbia,  19  App. 
Cas.  217,  223.     Fla.— Baeumel  v.  State, 
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26  Fla.  71,  7  So.  371.  Ga.— Tigner  v. 
State,  119  Ga.  114,  45  S.  E.  1001. 
111.— Metzker  v.  People,  14  HI.  101; 
People  V.  Ezell,  155  HI.  App.  298. 
Ind.— Eigrish  r.  State,  178  Ind.  470,  99 
N.  E.  786;  Schondel  v.  State,  174  Ind. 
734,  93  N.  E.  67;  Eegadanz  v.  State, 
171  Ind.  387,  86  N.  E.  449;  Yazel  v. 
State,  170  Ind.  535,  84  N.  E.  972; 
Donovan  v.  State,  170  Ind.  123,  83  N. 
E.  744;  State  v.  Maddox,  74  Ind.  105; 
Eussell  v.  State,  50  Ind.  174;  Kinser 
r.  State,  9  Ind.  543;  Brutton  v.  State, 
4  Ind.  601;  State  v.  Buskirk,  18  Ind. 
App.  629,  48  N.  E.  872.  la.— State  v. 
Brown,  135  Iowa  40,  109  N.  W.  1011; 
State  V.  Van  Vliet,  92  Iowa  476,  61 
N.  W.  241;  State  v.  Curley,  33  Iowa 
359;  State  v.  Beneke,  9  Iowa  203.  Kan. 
State  V.  Thompson,  2  Kan.  432.  Ky. 
Com.  V.  Louisville  &  N.  E.  E.  Co.,  140  Ky. 
21,  130  S.  W.  798.  Me.— State  v.  Keen, 
34  Me.  500;  State  v.  Lane,  33  Me.  536. 
Md.— Kiefer  v.  State,  87  Md.  562,  40 
Atl.  377  (if  exceiition  not  contained  in 
enacting  clause,  it  need  not  be  neg- 
atived); Bode  V.  State,  7  Gill  326. 
Mass. — Com.  v.  Bvrnes,  126  Mass.  248; 
Com.  V.  Shaw,  5  "Cush.  522.  Mo.— St. 
Louis  V.  Tielkemeyer,  226  Mo.  130,  125 
S.  W.  1123;  State  v.  Handler,  178  Mo. 
38,  76  S.  W.  984;  State  v.  Jaques,  68 
Mo.  260;  State  r.  Gregory,  27  M6.^231; 
State  V.  Buford,  10  Mo.  703;  State  v. 
McPadden,  151  Mo.  App.  479,  132  S. 
W.  267.  N.  H.— State  v.  McGlynn,  34 
N.  H.  422;  State  v.  Abbott,  31  N.  H. 
434;  State  v.  Adams,  6  N.  H.  532. 
N.  J. — Eoberson  v.  City  of  Lambert- 
ville,  38  N.  J.  L.  69;  Townlev  v.  State, 
18   N.  J.  L.  311.     N.  Y.— Jefferson  v. 
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exceptions  in  a  penal  statute  are  to  be  negatived  and  what  are  mere 
matters  of  defense,  must  be  determined  by  their  nature  and  not  by 


People,  101  N.  Y.  19,  3  N.  E.  797,- 
People  V.  Grotty,  22  App.  Div.  77,  47 
N.  Y.  Supp.  845;  People  v.  Haren,  35 
Misc.  590,  72  N.  Y.  Supp.  205.  N.  C. 
State  V.  Neweomb,  126  N.  C.  1104,  36 
S.  E.  147;  State  v.  Joyner,  81  N.  C. 
534.  Ohio.— Hamilton  v.  State,  78  Ohio 
St.  76,  84  N.  E.  601;  Hiru  v.  State,  1 
Ohio  St.  15.  Okla.— Beasley  t\  State, 
3  Okla.  Grim.  699,  109  Pac.  240;  Smvthe 
V.  State,  2  Okla.  Grim.  286,  101  Pac. 
611.  Ore.— State  v.  Eunyon,  62  Ore. 
246,  124  Pac.  259;  State  v.  Edmunds, 
55  Ore.  236,  104  Pac.  430;  State  v. 
Tamler,  19  Ore.  528,  25  Pac.  71,  9  L. 
E.  A.  853.  E.  I.— State  v.  Duggan,  15 
E.  I.  403,  6  Atl.  787.  Tenn.— State  i: 
Staley,  3  Lea  565.  Tex. — Sutphen  v. 
State,  59  Tex.  Grim.  500,  129  S.  W. 
144;  Slack  V.  State,  61  Tex.  Grim.  372, 
136  S.  W.  1073,  Ann.  Gas.  1913B,  112; 
Thweatt  v.  State,  49  Tex.  Grim.  617,  95 
S.  W.  517;  Fleeks  v.  State  (Tex.  Grim.), 
83  S.  W.  381;  Williamson  v.  State,  41 
Tex.  Grim.  461,  55  S.  W.  568.  Va. 
Com.  V.  Hill,  5  Gratt.  682.  Vt.— State 
V.  Paige,  78  Vt.  286,  62  Atl.  1017; 
State  V.  Freeman,  27  Vt.  523,  525. 
Can.— Eex  v.  Dibblee,  39  N.  Bruns. 
361;  Eex  v.  Nickerson,  39  N.  Bruns. 
316. 

[a]  "In  this  view  it  is  immaterial 
whether  the  proviso  or  exception  be 
contained  in  the  enacting  or  subse- 
quent sections,  if  it  only  follow  a  gen- 
eral prohibition;  but  if  there  be  no 
words  of  general  prohibition  in  the  de- 
scription of  the  offense,  i.  e.,  the  clause 
which  describes  and  forbids  the  act 
intended  to  be  prohibited,  then  it  is 
only  a  limited  prohibition  and  the 
prosecutor  must  allege  in  the  complaint 
the  circumstances  necessary  to  show 
that  the  thing  prohibited  has  been 
done."  State  v.  Miller,  24  Gonn.  522, 
526. 

[b]  When  the  permitted  uses  of 
liquors  are  enumerated  in  provisos  and 
not  in  the  prohibitory  clause  of  the 
statute,  they  being  made  to  appear  as 
exception  uses,  it  is  not  necessary  to 
allege  in  the  indictment  that  the  act 
charged  was  not  within  the  exception. 
Sims  r.  State,  135  Ala.  61,  33  So.  162. 
But  if  the  clause  of  the  act  creating 
the  offense  contains  an  exception,  the 
indictment  must  show  negatively  that 
the    defendant    does    not    come    within 


the  exception.     Guarreno  v.  State,   148 
Ala.  637,  42  So.  833. 

[cj  Dwelling  House. — When  there  is 
no  exception  in  the  statute,  and  the 
offense  of  maintaining  a  nuisance  may 
be  committed  in  any  kind  of  house,  it 
is  unnecessary  to  allege  that  the  place 
kept  by  defendant  was  not  a  private 
dwelling  house.  Ft.  Scott  v.  Dunker- 
ton,  78  Kan.  189,  96  Pac.  50. 

[d]  An  indictment  under  a  statute 
making  it  unlawful  to  receive  for  the 
purpose  of  conveying  to  another  per- 
son liquor  intended  for  sale  contrary 
to  the  act,  need  not  allege  the  pur- 
chaser's intention  with  regard  to  the 
liquor,  and  his  authority  to  sell  need 
not  be  negatived,  the  offense  consist-, 
ing  of  the  receiving  for  the  purpose 
of  conveying  to  a  purchaser.  Gom.  v. 
Locke,    114    Mass.    288. 

[e]  Under  a  statute  providing  for 
the  opening  of  a  dispensary  in  a  par- 
ticular locality  for  the  sale  of  intox- 
icants on  a  day  named  therein  or  as 
soon  thereafter  as  is  possible,  and  pro- 
viding that  there  shall  be  no  prosecu- 
tion under  the  act  until  the  dispensary 
shall  be  open,  it  is  unnecessary  to  al- 
lege in  the  indictment  that  the  sale 
took  place  after  the  dispensary  opened; 
if  it  occurred  prior  thereto  such  fact 
must  be  set  up  as  a  defense.  State  v. 
Neweomb,  126  N.  C.  1104,  36  S.  E.  147; 
State  V.  Fleming,  107  N.  G.  905,  12 
S.  E.  131;  State  v.  Ballard,  6  N.  G. 
186. 

[f]  Local  Option. — "In  an  indict- 
ment for  violation  of  the  local  option, 
law  it  is  not  necessary  to  state  in  the 
indictment  that  the  defendant,  does  not 
come  within  the  exceptions,  or  to  neg- 
ative the  provisos  it  contains."  These 
are  matters  of  defense.  Combast  v. 
Gom.,  137  Kv.  495,  125  S.  W.  1092; 
Gambil  v.  Gom.,  142  Ky.  312,  134  S. 
W.  160;  Thompson  v.  Gom.,  103  Kv. 
685,  45  S.  W.  1039,  46  S.  W.  492,  698; 
Beaty  v.  State  (Tex.  Grim.),  162  S.  W. 
877;  Slack  v.  State,  61  Tex.  Grim. 
372,  136  S.  W.  1073,  Ann.  Gas.  1913B, 
112  (reviewing  the  local  cases).  Contra, 
Sutphen  r.  State,  59  Tex.  Grim.  500, 
129  S.  W.  144;  Keith  r.  State,  58  Tex. 
Grim.  418,  126  S.  W.  569. 

As  to  charging  sale  in  violation  of 
local  option  laws,  see  infra,  III,  B,  7, 
a,  (X). 
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their  location  with  reference  to  the  enacting  clause.^^  These  general 
rules  have  been  applied  under  statutes  excepting  certain  persons,^^ 
or  places,*^"  from  the  operation  of  the  statute.®^  The  necessity  for 
negativing  exceptions  has  in  some  instances  been  obviated  by  statute.^^ 


[g]  In  an  information  for  unlaw- 
ful transporting  liquor  from  one  place 
to  another  it  is  unnecessary  to  allege 
that  such  liquors  were  not  acquired 
bv  lawful  purchase,  this  being  mat- 
ter of  defense.  De  Graff  v.  State, 
2  Okla.  Grim.  519,  103  Pac.  538,  548. 
See  also  State  v.  Weller,  171  Ind.  53, 
85  N.  E.  761;  Schave  v.  State,  4  Okla. 
Grim.  285,  111  Pac.  962.  See  iiifra, 
III,  B,   7,  c,  note  3. 

[h]  In  Georgia  an  indictment 
charging  the  violation  of  the  state  pro- 
hibition law  need  not  negative  the  ex- 
ception in  the  statute  which  allows 
the  sale  of  pure  alcohol  under  certain 
prescribed  circumstances.  McAdams  V. 
State,  9  Ga.  App.  166,  70  S.  E.  893. 

58.  De  Graff  v.  State,  2  Okla.  Grim. 
519,  103  Pac.  538;  State  v.  O'Donuell, 
10  E.  I.  472.  See  also  12  Standard 
Proc.   460. 

59.  Hotel  Keepers. — An  indictment 
under  an  act  prohibiting  sales  on  Sun- 
day but  which  permits  hotel  keepers 
to  supply  liquors  to  bona  fide  guests, 
to  be  drunk  in  their  rooms  or  with 
their  meals,  must  allege  that  the  de- 
fendant is  not  a  hotel  keeper,  or  if 
he  be  a  hotel  keeper  that  the  liquor 
was  not  supplied  to  bona  fide  guests  to 
be  drunk  in  their  rooms  or  with  their 
meals.  Kiefer  v.  State,  87  Md.  562,  40 
Atl.   377. 

Under  statutes  providing  closing 
hour,  but  excepting  hotels,  see  State  v. 
Russell,  69  Miun.  499,  72  N.  W.  837; 
State  V.  Jarvis,  67  Minn.  10,  69  N.  W. 
474. 

[a]  Exception  Not  in  Enacting 
Clause. — People  v.  Grottv,  22  App.  Div. 
77,  47  N.  Y.  Supp.  845;  People  v. 
Haren,  35  Misc.  590,  72  N.  Y.  Supp. 
205. 

[b]  Prohibiting  Female  To  Sell. 
Excepting  Wife  or  Daughter. — An  in- 
dictment charging  a  defendant  with 
unlawfully  permitting  a  female  to  sell 
intoxicating  liquors  under  a  statute 
prohibiting  same  and  providing  that 
nothing  therein  shall  be  construed  as 
to  prevent  the  wife  or  daughter  of  a 
licensee  from  selling  or  distributing 
liquors,  sufficiently  charges  an  offense, 
although    it   fails   to    allege   that   none 
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of  the  female  employes  came  within 
the  proviso.  Walter  v.  Gom.,  88  Pa. 
137. 

[c]  Except  as  Authorized. — Under 
a  statute  providing  that  "no  person 
shall  sell  or  expose  for  sale  spirituous 
or  intoxicating  liquors,  except  as 
authorized  in  this  act,"  it  is  unneces- 
sary to  negative  the  specific  excep- 
tions afterwards  enumerated  in  the 
proviso  to  this  section  and  in  the  sub- 
sequent sections.  But  the  exception 
in  the  enacting  clause  above  quoted 
should  be  negatived  by  the  words  "not 
having  then  and  there  any  license,  ap- 
pointment or  authority  according  to 
law"  or  by  other  equivalent  words. 
Gom.   V.  Byrnes,    126   Mass.   248. 

60.  An  indictment  under  a  statute 
prohibiting  the  carrying  of  intoxicat- 
ing liquors  to  a  place  of  public  wor- 
ship and  providing  that  it  shall  not 
extend  to  any  city  or  town,  must  neg- 
ative the  fact  that  the  place  of  wor- 
ship referred  to  in  the  indictment  was 
not  situated  in  a  citv  or  town.  Jen- 
nings V.  State,  102  Miss.  603,  59  So. 
848. 

[aj  Under  a  local  option  statute 
prohibiting  the  sale  of  liquors  within 
a  certain  village,  but  permitting  any 
manufacturer  of  intoxicants  therein  to 
sell  the  product  of  his  plant  for  con- 
sumption outside  such  district,  it  is  un- 
necessary to  negative  the  exception 
when  the  defendant  was  not  a  manu- 
facturer of  intoxicating  liquors  within 
the  village  and  therefore  had  no  right 
to  sell  liquors  irrespective  of  their 
place  of  consumption.  State  v.  John- 
son, 86  Minn.  121,  90  N.  W.  161. 

[bj  When  the  statute  applies  only 
to  cities  of  a  certain  class,  it  is  neces- 
sary to  allege  that  the  city  wherein 
the  offense  was  committed  was  a  city 
of  that  class.  Massa  v.  State,  3  Ohio 
G.  G.  9,  2  Ohio  Gir.  Dec.  6. 

61.  See  the  sections  following. 

62.  State  v.  Brown,  135  Iowa  40, 
109  N.  W.  1011;  State  v.  Donahue,  120 
Iowa  154,  94  N.  W.  503.  See  also 
State  f.  Oleksy,  3  Boyce  (Del.)  353, 
84  Atl.  7;  State  t:  Eussell,  69  Minn. 
499,  72  N.  W.  837;  Ikard  v.  State,  46 
Tex.   Grim.   605,  79  S.  W.   32.    Compare 
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An  objection  to  the  indictment  for  failure  to  negative  exceptions  is 
too  late  when  first  made  on  appeal.^^ 

(II.)  Negativing  Special  Appointment  or  Authority  —  "Wliere  the  statute 
permits  sales  to  be  made  by  persons  specially  appointed  or  authorized 
for  the  purpose,  it  is  necessary  in  an  indictment  for  an  unlawful  sale 
to  allege  that  the  defendant  was  not  such  an  authorized  person.*^^ 
"Where  the  statute  is  general  in  its  application,  and  makes  no  excep- 
tions from  its  provisions,  there  is  no  necessity  of  negativing  defend- 
ant's authority.'^^ 

(III.)  Negativing  Consent  of  Parent  or  Guardian.  — Where  the  statute 
permits  a  sale  to  a  minor,  if  made  with  the  consent  of  his  parent, 
guardian  or  other  person  mentioned  in  the  statute,  the  indictment  for 
selling  to  minor  must  negative  the  giving  of  such  consent  and  must 
include  all  the  persons  by  whom,  and  every  mode  by  which  such  con- 
sent might  be  given.®*'     But  where  the  statute  provides  a  form,  and 


State  V.  Handler,  178  Mo.  38,  76  S.  W. 
984.  See  generally  12  Standakd  Proc. 
465. 

[a]  In  Texas  the  statute  known  as 
tlie  ' '  Allison  Law ' '  provides  that  in 
prosecutions  under  that  act  it  shall 
not  be  necessary  to  negative  the  ex- 
ceptions therein  made,  but  shall  be 
available  purely  as  defensive  matter. 
Ex  parte  Muse  (Tex.  Grim.),  168  S.  W. 
520. 

63.  Com.  V.  Sheehan,  105  Mass.  174. 

64.  Me.— State  v.  Keen,  34  Me.  SOU; 
State  V.  Lane,  33  Me.  536.  N.  H. 
State  V.  Savage,  48  N.  H.  484;  State 
V.  Shaw,  35  N.  H.  217.  K.  I.— State 
V.  O'Donnell,  10  R.  L  472. 

See  infra,  III,  B,  6,  f. 

[a]  Compare  Com.  v.  Tuttle,  12 
Cush.  (Mass.)  502,  in  which  such  an 
allegation  was  held  unnecessary  be- 
cause of  the  form  of  the  statute  affect- 
ing the  particular  offense  charged. 

[bj  An  indictment  charging  a  re- 
si^ondent  with  being  a  common  seller 
of  liquors  must  also  allege  that  he  is 
not  an  agent  licensed  to  sell  under  the 
statute.     State  v.  Savage,  48  N.  H.  484. 

[cj  An  allegation  that  defendant 
unlawfully  kept  liquors  for  sale,  ' '  he 
not  being  authorized  to  sell  the  same 
in  this  commonwealth  for  any  pur- 
pose," etc.,  sufficiently  negatives  de- 
fendant's authority.  Com.  v.  Grady, 
108  Mass.  412. 

[dj  An  allegation  that  defendant 
was  a  common  seller  of  intoxicating 
liquors  "without  being  duly  aijpointed 
and  authorized  therefor,"  sufficiently 
alleges  that  he  had  no  authority  as  a 
town   agent   or   a  manufacturer  to   be 


a  common  seller.  Com.  v.  Murphy,  2 
Gray  (Mass.)  510.  See  also  State  v. 
Johnson,   3   E.  L   94;    State  v.  Barker, 

3  R.  I.  280. 

[e]  But  an  averment  that  the  act 
charged  was  unlawfully  done  is  not 
enough.  Com.  v.  Crossley,  162  Mass. 
515,  39  N.  E.  278. 

[f]  Joint  Defendants. — The  allega- 
tion that  A  and  B  were  not  agents 
of  the  town  is  sufficient  as  it  imported 
that  neither  was  such  agent.  State  V. 
Wadsworth,   30   Conn.   55. 

Want  of  License. — See  infra,  III,  B, 
5,  d,   (VII). 

65,  Com.  V.  Brusie,  145  Mass.  117, 
13  N.  E.  378;  Com.  v.  Locke,  114  Mass. 
288;  Com.  v.  Edds,  14  Gray  (Mass.) 
406. 

66.  Ala.— Page  v.  State,  84  Ala.  446, 

4  So.  697;  Weed  v.  State,  55  Ala.  13; 
Agee  V.  State,  25  Ala.  67;  Lindsay  v. 
State,  19  Ala.  560.  Ark. — State  v. 
Emerick,  35  Ark.  324.  Ga. — Ilegman 
V.  State,  64  Ga.  437;  Newman  v.  State, 
63  Ga.  533.  Ky. — Com.  v.  Hadcraft,  6 
Bush  91;  Com.  v.  Kenner,  11  B.  Mon. 
1.  Md. — Parkinson  v.  State,  14  Md. 
184,  74  Am.  Dec.  522.  S.  C— State  V. 
Boice,  Cheves  77. 

[a]  Written  Consent  or  Order. 
Though  the  statute  prohibits  the  sale 
"without  the  written  consent  or  order 
of  the  parent,"  etc.,  an  allegation  of 
a  sale  "without  the  written  consent" 
is  sufficient,  the  existence  of  an  order 
being  thereby  negatived.  Mogler  v. 
State,  47   Ark.   109,   14  S.  W.   473. 

[bJ  In  Franklin  v.  State,  12  Md. 
236,  an  indictment  for  violating  a 
statute  i")rohibiting  sales   to   any  slave 
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it  contains  no  such  negative  averment,  an  indictment  conforming  to 
that  form  is  sufficient.'^^ 

(IV.)  Excepting  Certain  Liquors.  —  Statutes  excepting  native  and  home 
made  wines  and  beverages  of  similar  description  from  the  operation 
of  the  prohibition  are  usually  so  framed  as  to  render  it  unnecessary 
for  indictments  or  informations  based  upon  them  to  negative  such 
exception,'''^ 

(V.)  Imported  Liquors  in  Original  Packages.  —  The  same  is  usually  true 
of  statutes  excepting  imported  liquors  in  original  packages,  making 
it  unnecessary  to  allege  that  the  liquor  sold,  or  kept  for  sale,  was  not 
the  kind  of  liquor  specified  in  the  exception.*'^ 

(VI.)  Exception  for  Medical  or  Scientific  Uses.  —  In  conformity  with 
the  general  rule  previously  stated,  when  the  exception  permitting  sales 
for  medicinal,  scientific  or  mechanical  purposes,  or  by  physicians  and 
druggists,  is  not  contained  in  the  enacting  clause,  but  in  a  subsequent 
section  or  statute  from  that  defining  the  oifense,  it  is  a  matter  of 
defense  and  need  not  be  negatived.^"  On  the  other  hand  where  the 
exception  or  proviso  permitting  the  sale  of  liquor  for  medicinal,  scien- 


witliout  tlie  written  consent  of  the 
master,  containing  an  averment  that 
the  defendant  sold  liquor  to  a  slave 
"who  then  and  there  did  not  have  a 
written  order  of  his  master,"  etc., 
was  not  sufficient,  as  it  should  have 
negatived  the  existence  of  the  written 
order. 

[c]  Parent  or  Guardian. — "It  is  not 
necessary  that  the  indictment  should 
negative  eveiy  conceivable  fact  which 
might  change  the  character  of  the  of- 
fense." Hence  an  indictment  alleg- 
ing a  sale  to  a  minor  "without  the 
consent  of  his  parent,"  omitting  the 
words  "or  guardian,"  is  sufficient, 
though  the  statute  uses  both  terms. 
State  V.  Shoemaker,  4  Ind.  100. 

[d]  An  indictment  negativing  au- 
thority from  one  parent  only,  and  that 
does  not  aver  that  such  person  was  the 
sole  parent,  or  that  the  other  parent 
was  dead  or  that  there  was  no  guard- 
ian is  insufficient.  Newman  v.  State, 
63  Ga.  533.  See  also  State  v.  Emerick, 
35  Ark.  324;  Eeich  v.  State,  63  Ga. 
616. 

[e]  Father. — Where  the  statute  uses 
the  word  ' '  parent, ' '  the  use  of  the 
word  "father"  in  the  indictment  is 
not  sufficient,  the  tei-m  "parent"  and 
"father"  not  being  equivalent.  Lantz- 
nester  r.   State,   19   Tex.   App.   320. 

[f]  When  verbal  permission  is  suf- 
ficient it  is  not  sufficient  to  only  neg- 
ative the  giving  of  written  permission. 
Taylor  v.  State,  7  Humph.  (Tenn.) 
510. 
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67.  Freiberg  v.  State,  94  Ala.  91,  10 
So.   703. 

Conformity  to  statutory  form  gen- 
erallv,   see  supra,  III,  B,   5,   b,    (II). 

68l  Ark.— State  v.  Mullins,  67  Ark. 
422,  55  S.  W.  211.  Ga.— Kemp  i:  State, 
120  Ga.  157,  47  S.  E.  548;  Wells  v. 
State,  118  Ga.  556,  45  S.  E.  443;  Han- 
cock r.  State,  114  Ga.  439,  40  S.  E. 
317.  Mass. — Com.  r.  Martin,  108  Mass. 
29,  note.  Ohio. — Becker  v.  State,  8 
Ohio  St.  391.  Vt.— State  v.  Paige,  78 
Yt.  2SG,  62  Atl.   1017. 

[aj  When  the  statute  forbidding 
the  sale,  etc.,  of  vinous  liquors  con- 
tains also  a  provision  that  the  act 
shall  not  apply  to  wine  or  cider,  manu- 
factured from  fruit  raised  on  the  lands 
of  the  person  manufacturing  the  same, 
it  is  not  necessary  to  allege  in  the 
indictment  that  the  liquors  sold  were 
not  manufactured  from  fruit  raised  on 
defendant's  land.  State  v.  Burton,  138 
N.  C.  575,  50  S.  E.  214. 

69.  Me.— State  v.  Gurney,  37  Me. 
149;  State  r.  Brown,  31  Me.  520;  State 
V.  Crowell,  30  Me.  115.  Mass.— Com. 
r.  Gagne,  153  Mass.  205,  26  N.  E.  449, 
10  L.  E.  A.  442;  Com.  r.  Waters,  11 
Gray  81;  Com.  v.  Edwards,  12  Cush. 
187;  Com.  v.  Hart,  11  Cush,  130.  N.  H. 
Stnte  r.  McGlvnn,  34  N.  H.  422;  State 
r.  Blaisdell,  33  N.  H.  388;  State  v. 
Fuller,  33  N.  H.  259. 

70.  U.  S. — Nelson  v.  United  States, 
30  Fed.  112.  Ala.— Began  r.  State,  84 
Ala.  449,  4  So.  355.  Conn. — State  v. 
Miller,  24  Conn.  522.    Fla.— Baeumel  v. 
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tifie  or  similar  purposes,  or  by  physicians  or  druggists,  enters  into 
the  statutory  description  of  the  offense,  and  points  particularly  to 
its   character,   the    indictment   must    contain   a   negative    averment/^ 


State,  26  Ma.  71,  7  So.  371.  Ga.— Ogles- 
by  V.  State,  121  Ga.  602,  49  S.  E.  706. 
111. — People  v.  Doschio,  157  III.  App. 
51;  People  V.  Ezell,  155  111.  App.  298; 
People  V.  Evoldi,  152  111.  App.  658; 
People  V.  Brovm,  150  111.  App.  365. 
la.— State  v.  Mercer,  58  Iowa  182,  12 
N.  W.  269;  State  v.  Collins,  11  Iowa 
141;  State  v.  Beneke,  9  Iowa  20?,.  Md. 
Parker  v.  State,  99  Md.  189,  57  Atl. 
677.  Mass. — Com.  v.  Shannihan,  145 
Mass.  99,  13  N.  E.  347;  Com.  r.  Tuttle, 
12  Ciisli.  502;  Com.  v.  Shaw,  5  Cush. 
522.  Mich.— People  r.  Shuler,  136  Mich. 
161,  98  N.  W.  986;  People  v.  Eall,  135 
Mich.  510,  98  N.  W.  3;  People  v.  Sul- 
livan, 83  Mich.  355,  47  N.  W.  220; 
People  V.  Eobhins,  70  Mich.  130,  37 
N.  W.  924.  Minn.— State  v.  Corcoran, 
70  Minn.  12,  72  N.  W.  732.  Miss. 
Surratt  v.  State,  45  Miss.  601.  Mo. 
St.  Louis  V.  Tielkemeyer,  228  Mo.  130, 
125  S.  W.  1123;  State  v.  Handler,  178 
Mo.  38,  76  S.  W.  984;  State  v.  Taylor, 
73  Mo.  52;  State  v.  .Jaques,  68  Mo. 
260;  State  v.  Brown,  8  Mo.  210;  State 
V.  Hale,  72  Mo.  App.  78.  Neb.— Holt 
V.  State,  62  Neb.  134,  86  N.  W.  1073. 
N.  J.— State  r.  Townley,  18  N.  J.  L. 
311.  R.  I.— State  v.  Duggan,  15  E.  I. 
403,  6  Atl.  787.  Tex.— Ikard  v.  State, 
46  Tex.  Crim.  605,  79  S.  W.  32;  Wat- 
son V.  State,  42  Tex.  Crim.  13,  57  S.  W. 
101;  Williams  t:  State,  37  Tex.  Crim. 
238,  39  S.  W.  664.  Wis.— Neuman  v. 
State,  76  Wis.   112,  45  N.  W.   30. 

See  also.  State  v.  Hunt,  29  Kan.  762; 
State  v.  Shackle,  29  Kan.  341;  Sur- 
ratt V.  State,  45  Miss.  601. 

[aj  In  an  indictment  for  unlawfully 
selling  intoxicating  liquors  on  an  elec- 
tion day  it  is  unnecessary  to  allege 
that  the  defendant  was  not  a  druggist, 
etc.,  such  a  proviso  forming  no  part 
of  the  definition  of  the  offense.  Walk- 
er V.  State  (Tex.  Crim.),  151  S.  W. 
318. 

[b]  An  allegation  that  the  defend- 
ant, a  druggist  and  person  engaged  in 
part  in  the  sale  of  drugs  and  medi- 
cines, sold  intoxicating  liquors  to  be 
used  as  a  beverage  and  drunk  on  the 
premises,  sufficiently  negatives  the 
lawfulness  of  the  sales,  such  person 
only  being  permitted  to  sell  for 
medicinal,  chemical,  scientific,  mechan- 
ical or  sacramental  purposes.     Stewart 


r.  Calhoun  Circ.  Judge,  159  Mich.  229, 

124  N.  W.  39. 

[cj  Selling  to  Minor. — It  is  not 
necessary  in  an  indictment  for  selling 
intoxicating  liquor  to  a  minor  to  al- 
lege that  the  defendant  did  not  mako 
the  sale  as  a  licensed  pharmacist. 
State  V.  Schmidt,  111  Minn.  180,  126  N. 
W.  487. 

71.  Ala.— Dean  v.  State,  100  Ala. 
102,  14  So.  762.  Ind.— Peterson  v. 
State,  7  Ind.  560.  Ky.— Throckmorton 
r.  Com.,  18  Ky.  L.  Eep.  130,  35  S.  W. 
635.  Me.— State  r.  Lang,  63  Me.  215; 
State  r.  Lane,  83  Me.  536.  Mass. 
Com.  V.  Shaw,  5  Cush.  522.  Mich. 
People  V.  Haas,  79  Mich.  449,  44  N.  W. 
928.  Mo.— State  r.  Davis,  126  Mo.  App. 
235,  102  S.  W.  1103;  State  v.  Harris, 
47  Mo.  App.  558.  Neb.— Holt  v.  State, 
62  Neb.  134,  86  N.  W.  1073.  N.  H. 
State  V.  Wade,  34  N.  H.  495;  State 
r.  Euller,  33  N.  H.  259.  N.  Y.— People 
V.  Crotty,  22  App.  Div.  77,  47  N.  Y. 
Supp.  845.  N.  C— State  r.  Stamey,  71 
N.  C.  202.  Ohio.— Hirn  i:  State,  1  Ohio 
St.  15.  Okla.— De  Graff  v.  State,  2 
Okla.  Crim.  519,  103  Pae.  538,  547; 
Smythe  v.  State,  2  Okla.  Crim.  286, 
101  Pac.  611.  Ore.— State  v.  Edmunds, 
55  Ore.  236,  104  Pac.  430;  State  V. 
Carmody,  50  Ore.  1,  8,  91  Pac.  446, 
1081,  12  L.  E.  A.  (N.  S.)  828.  R.  I. 
State  r.  O'Donnell,  10  E.  I.  472.  Tex. 
Gamble  r.  State  (Tex.  Crim.),  57  S. 
W.  95;  Williamson  v.  State,  41  Tex. 
Crim.  461,  55  S.  W.  568. 

See  also  State  v.  Holder,  133  N.  C. 
709,  45  S.  E.  862,  as  to  the  necessity 
for  negativing  defendant's  having  a 
license  to  sell. 

■  [a]  An  information  (1)  charging  a 
defendant  with  selling  spirituous  and 
other  liquors  at  retail,  the  same  not 
being  then  and  there  proprietary  medi- 
cines, without  having  paid  the  tax, 
posted  his  notice  and  filed  his  bond 
as  required  by  the  statute,  the  said 
defendant  not  being  then  and  there 
a  druggist,  is  insufficient  as  the  statute 
provides  that  it  shall  not  apply  to  drug- 
gists who  sell  liquors  for  chemical, 
scientific,  etc.,  purposes.  People  V. 
Decario,  80  Mich.  578,  45  N.  W.  491; 
People  r.  Haas,  79  Mich.  449,  44  N.  W. 
928;  People  v.  Pendleton,  79  Mich. 
317,  44  N.  W.  615;   People  v.  Telford, 
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(VII.)  Want  of  License.  —Where  defendant's  having  a  license  would 
have  made  the  act  complained  of  lawful,  the  "want  of  a  license  author- 
izing the  act  complained  of  must  generally  be  alleged.'^     If  the  act 


56  Mich.  541,  23  N.  W.  213.  (2)  But 
an  allegation  that  the  accused  person 
was  not  "then  and  there  a  druggist 
who  sells,  or  then  sold,  liquors  for 
chemical,  scientific,  medicinal,  mechan- 
ical or  sacramental  purposes  only," 
etc.,  was  sufficient  although  it  omitted 
after  the  word  "only"  the  words  "and 
in  strict  compliance  with  law,"  which 
words  were  contained  in  the  statute. 
People  V.  Gault,  104  Mich.  575,  62  IN. 
W.  724;  People  v.  Aldrich,  104  Mich. 
455,  62  N.  W.  570. 

[b]  A  complaint  under  an  ordi- 
nance prohibiting  the  sale  of  liquor 
without  a  license  "except  such  as 
shall  be  compounded  and  intended  to 
be  used  as  a  medicine,"  must  negative 
this  exception.  Eoberson  v.  City  of 
Lambertville,   38   N.   J.   L.   69. 

[cj  An  indictment  under  a  statute 
prohibiting  the  sale  of  intoxicating 
liquors  in  quantities  less  than  one  gal- 
lon, without  taking  out  a  license  as  a 
dramshop  keeper,  ' '  except  for  medicinal 
purposes,"  is  insufficient  unless  it 
negative  the  exception  that  it  was  not 
sold  for  medicinal  purposes.  Ark. 
State  V.  Scarlett,  38  Ark.  563.  Mo. 
State  v.  McAdoo,  80  Mo.  216;  State 
V.  McBride,  64  Mo.  364.  N.  H.— State 
V.   Abbott,    31   N.    H.   434. 

[dj  Where  the  statute  makes  it  an 
offense  to  sell  except  upon  the  prescrip- 
tion "  of  a  graduated  physician,  or  a 
regular  jjractitiouer  of  medicine,"  the 
indictment  to  be  sufficient  must  neg- 
ative both.  Thompson  v.  State,  37  Ark. 
408. 

[e]  Prescription  to  Person  Not 
Sick. —  (])  Under  a  statute  making  it 
an  offense  for  a  physician  to  prescribe 
intoxicating  liquors  to  a  person  who  is 
not  sick,  an  indictment  that  fails  to 
allege  that  the  person  to  whom  the 
prescription  was  given  was  not  actual- 
ly sick  is  insufficient.  Frank  v.  Com., 
13  Ky.  L.  Eep.  833,  15  S.  W.  877;  Sto- 
vall  t:  State,  37  Tex.  Crim.  337,  39  S. 
W.  934.  (2)  And  it  is  not  sufficient 
to  allege  that  the  prescription  was 
given  ' '  without  making  any  examina- 
tion whatever  to  ascertain  whether  or 
not  said  C.  was  sick  and  in  need  of 
paid  liquor  as  a  medicine."  Frank  v. 
Com.,  13  Ky.  L.  Eep.  833,  15  S.  W. 
877.     (3)   See  also  as  to  allegation  of 

Vol.  XIV 


actual  illness  and  personal  examina- 
tion. Com.  V.  Green,  80  Ky.  178;  Com. 
f.' O'Neal,  11-  Ky.  L.  Eep.  (abstract) 
678;  Stovall  v.  State,  37  Tex.  Crim. 
337,  39  S.  W.  934. 

[f J  And  an  information  charging  a 
physician  with  unlawfully  issuing  a 
prescription  for  intoxicating  liquors 
must  negative  the  innocent  purpose  or 
motive  of  the  physician  in  issuing  it. 
State  V.  Hume,  141  Mo.  App.  487,  124 
S.  W.   1099. 

[g]  For  "Beverage"  Purposes. — A 
complaint  charging  the  unlawful  sale 
of  liquor  "for  beverage  purposes," 
suffieientljr  negatives  the  exceptions  in 
a  statute  prohibiting  sales  except  for 
medicinal,  sacramental  or  scientific  pur- 
poses. Gue  V.  Eugene,  53  Ore.  282,  100 
Pac.   254. 

72.  Aia.— Smith  v.  State,  155  Ala. 
102,  46  So.  753;  Koopman  v.  State,  61 
Ala.  70.  Ind. — State  v.  Cameron,  176 
Ind.  385,  96  N.  E.  150;  Vogel  v.  State, 
31  Ind.  64;  State  v.  Carpenter,  20  Ind. 
219;  Howe  r.  State,  10  Ind.  423;  State 
V.  Watson,  5  Blackf.  155.  Kan. — State 
r.  Schmidt,  34  Kan.  399,  8  Pac.  867. 
Ky.— South  r.  Com.,  79  Ky.  493;  Com. 
V.  Stegala,  3  Ky.  L.  Eep.  (abstract) 
687.  Mass. — Com.  v.  Buddy,  143  Mass. 
563,  10  N.  E.  448;  Com.  v.  Byrnes,  126 
Mass.  248;  Com.  v.  Hoyer,  125  Mass. 
209;  Com.  v.  Tuttle,  12  Cush.  502;  Com. 
V.  Shaw,  5  Cush.  522;  Com.  v.  Thurlow, 
24  Pick.  374.  N.  H.— State  v.  Adams, 
6  N.  H.  532.  N.  J. — Greeley  v.  Passaic, 
42  N.  J.  L.  87.  N.  Y.— Jefferson  v. 
People,  101  N.  Y.  19,  3  N.  E.  797. 
N.  C— State  v.  Lunsford,  150  N.  C. 
862,  64  S.  E.  765;  State  v.  Holder,  133 
N.  C.  709,  45  S.  E.  862.  Tex.— State 
V.  Horan,  25  Tex.  271.  Va.— Com. 
i\  Hampton,  3  Gratt.  (44  Va.)  590. 
W.  Va.— State  v.  Cain,  8  W.  Va.  720. 
Can. — Woodhouse  v.  Hogue,  3  L.  C. 
Eep.  93;  Eegina  v.  Hoggard,  30  U.  C. 
152. 

See  generally  the  title  "Licenses." 
[a]  Compare  Langan  v.  People,  32 
Colo.  414,  76  Pac.  1048,  that  under 
a  statute  prohibiting  the  sale  of  liquor 
within  five  miles  of  a  grading  camp, 
and  prohibiting  the  issuance  of  li- 
censes to  make  such  sales  by  the  coun- 
ty commissioners,  but  excuses  those 
who  may  have  a  license  from  an  in- 
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violates  the  statute  irrespective  of  whether  the  accused  has  or  has  not 
a  license,  the  v.ant  of  a  license  need  not  be  alleged,'^  except  where 
a  greater  penalty  is  imposed  against  one  who  has  no  license^'* 

(VIII.)  Form  of  Allegation.  —  When  it  is  necessary  to  allege  a  negative, 
it  is  sufficient  if  such  allegation  follows  the  language  of  the  statute, 
or  is  in  words  of  equivalent  meaning.'^    A  negation  in  general  terms 


corporated  city  or  town,  it  is  not  neces- 
sary to  allege  that  the  defendant  is 
not   of  the   exempted  class. 

[b]  Sale  by  Agent. — In  the  absence 
of  anything  to  the  contrary,  the  seller 
is  presumed  to  be  the  owner.  If  he 
be  the  servant  or  agent  of  a  licensed 
owner  that  can  be  shown  in  defense. 
It  is  therefore  unnecessary  to  allege 
that  the  owner  had  no  license.  State 
V.  Devers,  38  Ark.  517. 

[c]  In  Delaware  the  statute  makes 
it  unnecessary  to  allege  that  defendant 
had  no  license.  State  v.  Oleksy,  3 
Boyce  353,  8-1  Atl.   7. 

As  to  form  and  sufficiency  of  the  al- 
legation, see  infra,  III,  B,  5,  d,   (A'lII;. 

73.  Selling  to  Minor. — An  indict- 
ment charging  a  sale  to  a  minor,  being 
one  which  the  holder  of  a  license  is 
not  authorized  to  make,  it  is  wholly 
immaterial  whether  a  person  charged 
with  that  offense  has  or  has  not  a 
license  to  sell  to  another  and  a  differ- 
ent class  of  persons.  State  c.  Gow- 
gill,  75  Ind.  599;  State  v.  Hamilton,  75 
Ind.  238;  Johnson  v.  State,  74  Ind. 
197;  Meyer  r.  State,  50  Ind.  18.  See 
also  infra,  III,  B,  7,  a,   (VI),  note  34. 

[aj  Sales  on  Sunday. — In  an  indict- 
ment for  selling  liquor  on  Sunday  to 
be  drank  on  the  premises,  need  not  al- 
lege whether  the  defendant  had  or  hal 
not  a  license.  Stein  r.  State,  50  Ind. 
21;  Ginz  v.  State,"  44  Ind.  218;  Hids- 
man  v.  State,  42  Ind.  500;  Lehritter 
V.  State,  42  Ind.  383.  See  also  as  to 
sales  on  Sunday,  generally,  People  r. 
Parisi,  147  App.  Div.  466,  131  X.  Y. 
Supp.  882.  See  also  infra,  III,  B,  7, 
a,  (VII),  note  42. 

[b]  Maintaining  Common  Nuisance, 
la.— State  v.  Collins,  11  Iowa  141. 
Kan.— State  r.  Teissedre,  30  Kan.  476, 
2  Pac.  650.  Ky.— Com.  v.  Harvey,  16 
B.  Mon.  1;  Com.  r.  Allen,  15  B.  Mon.  1. 

[cj  Sales  After  Hours. — Crone  v. 
State,  49  Ind.   538. 

[dj  In  a  prosecution  for  maintain- 
ing a  place  for  the  illegal  sale  of 
liquor,  it  is  not  necessary  that  the 
indictment  negative  defendant's  right 
to  sell.     State   v.  Donahue,    120    Iowa  | 


154,  94  N.  W.  503;  Com.  v.  Brusie,  145 
Mass.  117,  13  N.  E.  378;  Com.  v.  Ben- 
nett, 108  Mass.  30,  11  Am.  Eep.  304; 
Com.  ,f.  Martin,  108  Mass.  29,  note. 
See  also  infra,  III,  B,  7,  d,  note  16. 

[ej  A  local  option  law  being  oper- 
ative in  a  county  no  license  could  be 
granted;  it  is  therefore  unnecessary  to 
allege  that  the  sales  were  made  with- 
out a  license.  Keynolds  v.  Com.,  106 
Ky.  37,  49  S.  W.  969.  See  also  infra, 
III,  B,  7,  a,   (X),  note  72. 

[f  j  License  From  Incorporated  City. 
As  to  when  it  is  not  necessary  to  al- 
lege that  the  defendant  had  no  license 
from,  or  that  the  offense  was  not  com- 
mitted in,  an  incorporated  city  or 
town,  see  the  follorving  cases.  Ga. 
Hicks  v.  State,  108  Ga.  749,  32  S.  E. 
665;  .Johnson  v.  State,  60  Ga.  634. 
Kan.— State  c.  Thompson,  2  Kan.  427, 
^32.  Ky. — Howard  v.  Com.,  17  Ky.  L. 
Rep.  1195,  33  S.  W.  1115.  Ore.— State 
v.  Tamler,  19  Ore.  528,  25  Pac.  71,  9 
L.   E.   A.   853. 

74.  Vogcl  v.  State,  31  Ind.  64  (sale 
on  Sunday). 

75.  Ark.— Waller  v.  State,  38  Ark. 
656.  Mass. — Com.  v.  Grady,  108  Mass. 
412.  Tex. — See  Eobinson  v.  State 
(Tex.  Crim.),  75  S.  W.  526,  in  which 
is  set  out  a  form  of  indictment  which 
the  court  approves.  Vt. — State  v. 
Scampini,  77  Vt.  92,  59  Atl.  201;  State 
V.  Munger,  15  Vt.  290. 

Sufficiency  generally  of  use  of  statu- 
tory language  in  charging  offense,  see 
supra,  III,  B,  5,  b  and  12  Standard 
PROC.  442,  et  seq. 

[a  J  Exact  Language  Unnecessary. 
It  is  not  requisite  that  the  negation 
be  expressed  in  the  exact  words  of 
the  statute.  Other  words  excluding 
with  equal  certainty  the  exceptions  of 
the  statute  may  be  employed.  State 
i:  Keen,  34  Me.   500. 

[bj  It -is  sufficient  that  the  lan- 
guage of  the  indictment  leaves  no 
doubt  that  the  accused  does  not  be- 
long to  the  excepted  class.  "There- 
fore when  the  statute  excepts  liquor 
brought  into  local  option  territory  upon 
the  person  of  an  individual,  or   as  his 
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covering  the  entire  substance  of  the  matter  will  suffice,  but  it  must 
be  as  broad  as  the  provision  to  which  it  applies.^^  In  negativing  the 
possession  of  a  license  to  sell,  it  is  usually  sufficient  to  do  so  in  general 
terms."    Wliere  there  is  but  one  possible  source  of  a  license,  or  author- 


personal  baggage  for  his  own  use,  it  is 
unnecessary  in  a  prosecution  against 
a  corporation  to  negative  such  an  ex- 
ception, as  'an  artificial  person  can- 
not have  personal  baggage  any  more 
than  it  could  drink  the  liquor.'  "  Adams 
Express  Co.  v.  Com.,  129  Ky.  420,  112 
S.   W.   577. 

[c]  An  allegation  that  the  defend- 
ant unlawfully  sold  intoxicating  liquors 
"without  having  first  duly  procured 
according  to  law  ...  a  permit  to 
sell,"  etc.,  sufficiently  states  that  the 
defendant  had  no  permit.  The  word 
"dulv"  is  superfluous  and  may  be  so 
treated.  State  v.  Tulip,  9  Kan.  App. 
454,   60   Pac.   659. 

[d]  In  a  prosecution  for  selling 
less  than  one  gallon  an  allegation  that 
defendant  sold  intoxicating  liquors,  to- 
wit,  one  quart  of  whisky,  "without 
having  any  license  for  that  purpose, 
continuing  in  force  during  all  that 
time  authorizing  him  so  to  do,"  etc., 
has  been  held  to  sufficiently  negative 
the  possession  of  a  license  for  that 
purpose.     State  r.  Gregory,  27  Mo.  231. 

[e]  An  allegation  that  defendant 
sold  intoxicating  liquors  in  less  quan- 
tity than  a  quart,  to-wit,  one  pint  of 
whisky  "without  having  a  dram- 
shop license,  or  tavern  license,  or  gro- 
cer's license,  or  merchant's  license,  or 
any  other  kind  of  license.  .  .  .,  author- 
izing him  to  sell,"  etc.,  sufficiently 
charges  that  defendant  had  no  license 
authorizing  the  sale.  State  v.  Owen, 
15  Mo.   506. 

[f]  An  allegation  that  defendant 
"who  was  then  and  there  not  licensed 
.  .  .  to  sell,  barter,  or  give  away 
.  .  .  any  spirituous,"  etc.,  liquors, 
did  unlawfully  operate  a  place  where 
liquors  were  sold,  is  an  allegation  of 
fact,  and  not  a  recital,  and  shows  that 
defendant  was  not  licensed  to  sell 
liquors  and  therefore  that  he  was  con- 
ducting a  place  where  liquors  were 
sold  in  violation  of  law.  Gaussin  v. 
State,  174  lud.  583,  92  N.   E.  651. 

76.  Mass.— Com.  v.  Crosslev,  162 
Mass.  515,  39  N.  E.  278;  Com.  r. 
Bvrnes,  126  Mass.  248.  Vt.— State  r. 
Scampini,  77  Vt.  92,  102,  59  Atl.  201; 
State    r.    Munger,    15    Vt.     290.       Wis. 
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Sires  r.  State,  73  Wis,  251,  41  N.  W, 
81.  Wyo.— Vines  i:  State,  19  Wyo. 
255,  116  Pac.  1013. 

[a]  But  see  Com.  r.  Shaw,  5  Gush. 
(Mass.)  522,  that  in  an  indictment  un- 
der a  statute  prohibiting  the  sale  of 
intoxicating  liquors  to  be  used  in  and 
about  the  premises  of  the  seller  with- 
out a  license  therefor,  it  is  unnecessary 
to  include  an  allegation  negativing  de- 
fendant's right  to  sell  for  mechanical 
or  medicinal  purposes  which  came  with- 
in a   different   statute. 

[b]  An  indictment  charging  that 
the  accused  kept  a  tippling  house, 
' '  not  under  pretense  of  keeping  a  tav- 
ern," is  good  after  verdict,  as  those 
terms  manifestly  imply  he  had  no  li- 
cense. It  would  have,  however,  been 
more  appropriate  to  have  said  "with- 
out having  a  license  to  keep  a  tav- 
ern." "Webster  v.  Com.,  7  Dana  (Ky.) 
215.  See  also  Com.  v.  Harvev,  16  B. 
Mon.  (Ky.)  1;  Com.  v.  Allen,  15  B. 
Mon.    (Ky.)    1. 

[c]  On  a  prosecution  under  a  stat- 
ute for  keeping  a  liquor  nuisance,  an 
allegation  that  defendant  kept  a  shop 
used  for  the  illegal  sale  of  intoxicat- 
ing liquors  is  sufficient  to  negative  his 
authoritv  to  sell.  State  v.  Lang,  63 
Me.   215'. 

[d]  Use  of  Term  "Unla-wfully." 
Alleging  that  the  defendant  "unlaw- 
fully" had  liquor  in  his  possession 
does  not  sufficiently  show  that  defend- 
ant was  not  within  the  exception  per- 
mitting sales  by  wholesalers  or  drug- 
gists. Regadanz  v.  State,  171  Ind.  387, 
86  N.  E.  449.  But  see  State  v.  Polk, 
6  Penne.  (Del.)  456,  69  Atl.  1006;  and 
note  next  following. 

77.  Ala.— Sills  v.  State,  76  Ala.  92; 
McCrearv  r.  State,  73  Ala.  480;  Powell 
v.  State,"  69  Ala.  10.  Del.— State  v. 
Polk,  6  Penne.  456,  69  Atl.  1006,  an 
allegation  that  defendant  sold  intox- 
icating liquor  unlawfullv  sustained.  Ga. 
Hardison  r.  State,  95  Ga.  337,  22  S.  E. 
681,  Mass. — Com.  f.  Chadwick,  142 
Mass.  595,  8  N.  E.  589  (without  any 
authority  therefor  held  sufficient) ; 
Com.  r.  Dunn,  14  Gray  401  ("without 
I  then  and  there  having  anv  license,  ap- 
I  pointment   or   authority   therefor,    first 
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ity  to  sell,  it  is  sufficient  to  negative  a  license  or  authority  from  that 
source  f^  but  where  there  are  several  possible  sources  of  a  license  the 
negative  clause  of  the  indictment  must  either  be  general  enough  to 
include  them  all  or  specify  each  one  of  them.^^  If  the  pleader  instead 
of  alleging  generally  that  the  sale  was  without  a  license,  specifies 
the  particular  kind  or  kinds  of  license,  he  must  allege  all  the  forms 
or  kinds  of  license  under  which  the  sale  might  have  been  legal  and 
the  absence  of  authority  to  sell  under  any  of  them.^° 


duly  had  and  obtained  as  required  by 
law,"  etc.).  Minn. — Elbow  Lake  v. 
Holt,  69  Minn.  349,  72  N.  W.  564.  Miss. 
West  V.  State,  70  Miss.  598,  12  So. 
903  (sustaining  allegation  of  sale 
"without  authoritv  of  law");  Norton 
V.  State,  65  Miss.  297,  3  So.  665  (that 
the  sale  was  without  authority  so  to 
do,  contrary  to  the  form  of  the  stat- 
ute, etc.).  Vt. — State  v.  Constantino, 
76  Vt.  192,  56  Atl.  1101.  But  see 
State  V.  Sommers,  3  Vt.  156.  Wis. 
Allen  V.  State,  5  Wis.  329.  To  same 
effect,  State  v.  Downer,  21  Wis.  274. 

[a]  An  allegation  that  the  liqucr 
was  sold  or  given  away  without  first 
ha^dng  obtained  a  license  therefor  is 
not  insufficient  because  it  is  not  stated 
Avhether  from  the  state,  city  or  village 
or  of  the  United  States,  it  being 
clearly  implied  that  no  license  had 
first  been  obtained  according  to  the 
statute  creating  the  offense.  State  v. 
Tall,  56  Wis.  577,  14  N.  W.  596.  See 
also  State  v.  Boulanger,  134  La.  13,  63 
So.   607. 

[b]  An  allegation  that  the  act 
charged  was  done  without  having  first 
obtained  a  license  therefor  from  the 
county  commissioners,  is  sufficient 
without  stating  that  it  was  not  issued 
by  the  'board  of  county  commissioners. 
State  V.  Nerbovig,  33  Minn.  480,  24 
N.  W.  321. 

[c]  "Without  first  obtaining  a  li- 
cense therefor  from  the  authorities 
authorized  by  law  to  grant  license  for 
the  sale  of  such  liquors"  negatives 
the  possession  of  any  license  by  the 
accused  from  any  source.  Hardison  v. 
State,  95  Ga.  337,  22  S.  E.  681. 

[d]  An  averment  that  the  defend- 
ant unlawfully  sold,  etc.,  not  being 
then  and  there  authorized  to  sell  the 
same  under  the  provisions  of  (naming 
a  particular  statute)  or  by  any  legal 
authority  whatever,  negatives  all  au- 
thority from  any  source.  Com.  v.  Fred- 
ericks, 119  Mass.  199.  See  also  Com. 
V.  Peto,  136  Mass.  155. 


[e]  A  complaint  alleging  that  de- 
fendant sold  intoxicating  liquors  with- 
out first  having  obtained  a  license 
therefor,  is  not  insufficient  because  it 
did  not  also  allege  that  he  had  no 
"permit"  to  sell,  the  word  "permit" 
having  reference  to  his  right  to  sell 
as  pharmacist.  Neuman  v.  State,  76 
Wis.  112,  45  N.  W.  30. 

[f]  But  upon  a  prosecution  for 
failure  to  pay  the  occupation  tax,  the 
indictment  must  allege  that  the  de- 
fendant without  having  paid  the  tax, 
did  sell,  etc.,  it  is  not  sufficient  to  al- 
lege that  the  defendant  did  sell  with- 
out first  having  obtained  a  license 
therefor,  the  terms  not  being  equiv- 
alent. State  V.  Terrv,  35  Tex.  366; 
Com.  r.  Young,  15  Gratt.  (56  Va.)  664. 

[g]  Negativing  Right  To  Sell  on 
Prescription.— See  Williamson  v.  State, 
41   Tex.   Crim.  461,  55   S.  W.   568. 

78.  Mathis  v.  State,  93  Ga.  38,  18 
S.   E.   996. 

79.  Ind.— O'Brien  v.  State,  63  Ind. 
242;  Henderson  v.  State,  60  Ind.  296; 
Meier  v.  State,  57  Ind.  386.  Kan. 
State  V.  Pittman,  10  Kan.  593.  N.  J. 
State  V.  Webster,  10  N.  J.  L.   293. 

80.  Kan.— State  v.  Pitzer,  23  Kan. 
250.  Mass.— Com.  v.  Roberts,  1  Gush. 
505;  Com.  r.  Thayer,  5  Mete.  246.  N.  H. 
State  V.  Blaisdell,  33  N.  H.  388.  N.  J. 
Fleming  v.  New  Brunswick,  47  N.  J. 
L.  231.  Vt.— State  r.  Munger,  15  Vt. 
290;   State  r.   Sommers,   3  Vt.   156. 

[a]  Compare  State  v.  Adams,  6  N. 
H.  532,  that  an  allegation  negativing 
a  license  to  defendant  by  the  select- 
men of  Haverhill  was  sufficient,  al- 
though the  power  to  issue  a  license 
under  certain  circumstances  also  rested 
in  the  court  of  common  pleas. 

[b]  Where  a  statute  relative  to 
dramshops  prohibits  the  sale  of  liquor 
without  a  license  as  grocer,  dramshop 
or  tavern  keeper  and  a  subsequent  stat- 
ute concerning  cities  of  the  second 
class  grants  exclusive  authority  to  the 
city  cx)uncil  to  issue  license  to  saloon 
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Joint  Defendants.  —  When  the  indictment  is  against  two  defendants 
an  allegation  negativing  a  license,  either  in  the  singular  or  plural, 
may  be  taken  to  apply  to  the  defendants  individually  as  well  as 
jointly. ^^ 

e.  Disjunctive  and  Alternative  Allegations.^^  —  Where  several  cog- 
nate acts  are  forbidden  and  are  subject  to  the  same  measure  and  kmd 
of  punishment,  they  may,  when  committed  by  the  same  person,  and 
at  the  same  time,  be  coupled  in  one  count  as  constituting  all  together 
but  one  offense,  and  may  be  charged  either  conjunctively  or  dis- 
junctively without  affecting  the  validity  of  tlie  indictment."'     Nor  is 

way  authorized"  to  sell,  the  fact  that 
the  phrases  are  joined  by  "or"  does 
not  affect  the  validity  of  the  indict- 
ment, the  second  phrase  being  mere 
surplusage.  People  v.  Gilkiuson,  4 
Park.  Crim.   (N.  Y.)    26. 

[gj  But  see  as  to  necessity  for  al- 
leging sale  of  less  than  minimum  al- 
lowed by  law  in  prosecution  for  vio- 
lation of  dramshop  license  act.  State 
v.   Fanning,  38   Mo.   409. 

81.  Com.  V.  Leonard,  8  Mete.  (Mass.) 
529.  Contra,  State  f.  Holder,  133  N.  C. 
709,  45   S.   E.  8G2. 

[aj  An  allegation  in  an  indictment 
against  two  defendants  alleging  that 
they  "did  presume  to  be  a  retailer" 
of  wine,  brandy,  etc.,  "without  being 
first  licensed  as  a  retailer  of  wine  and 
spirits  according  to  law,"  is  a  suflS- 
cient  averment  that  the  defendants 
were  neither  jointly  nor  severally  li- 
censed and  will  support  a  verdict 
against  one  alone.  Com.  v.  Sloan,  4 
Gush.   (^lass.)   52. 

[bj  An  indictment  alleging  that  A 
and^B  "not  being  a  licensed  taverner 
or  retailer,"  did  sell,  etc.,  sufficiently 
negatives  the  qualification  of  both  de- 
fendants to  sell.  State  v.  Burns,  20  N. 
H.  550. 

82.  See  generally  12  Standard  Proc. 
334,   et    seq. 

83.  Ala.— Sims  v.  State,  135  Ala.  61, 
33  So.  162.  Colo. — Pettit  v.  People,  24 
Colo.  517,  52  Pae.  676.  Ga.— Hall  v. 
State,  8  Ga.  App.  747,  70  S.  E.  211. 
Kan.— State  v.  Schweiter,  27  Kan.  499. 
La.— State  v.  Wilson,  134  La.  180,  63 
So.  868.  Me.— State  v.  Arsenault,  106 
Me.  192,  76  Atl.  410;  State  v.  Lang, 
63  Me.  215.  Mich.— People  r.  Keefer, 
97  Mich.  15,  56  X.  W.  105.  Minn. — State 
V.  Nerbovig,  33  Minn.  480,  24  N.  W. 
321.  Mo.— State  v.  Schleuter,  110  Mo. 
App.  7,  83  S.  W.  1012.  Mont.— State 
V.  McGinnis,  14  Mont.  462,  36  Pae. 
1046;   State  v.  Marion,   14  Mont.   458, 


keeper  and  liquor  sellers,  an  indict- 
ment charging  a  sale  in  a  city  of  the 
second  class  which  alleges  a  selling 
without  a  license  as  grocer,  dramshop 
or  tavern  keeper  is  not  sufficient.  State 
f.  Pitzer,  23  Kan.  250.  See  also  State 
V.  Pittman,  10  Kan.  593;  State  V.  Had- 
en,   15   Mo.   447. 

[ej  Where  the  statute  prohibits  a 
sale  of  liquors  by  any  person  to  be 
drank  in  his  house,  out-house,  yard, 
garden  or  the  appurtenances  thereto 
belonging,  without  having  a  license 
therefor,  an  indictment  which  alleges 
merely  that  the  defendant  had  no 
license  to  sell  such  liquor  to  be  drank 
"on  the  premises,"  is  not  sufficient. 
Burke   v.   State,   52  Ind.  461. 

[dj  Quantity. — An  indictment  for 
selling  by  small  measure,  which  only 
alleges  that  the  defendant  did  not  ob- 
tain a  license  according  to  the  act  con- 
cerning inns  and  taverns  is  insufficient 
and  will  be  quashed,  that  act  not  be- 
ing the  only  one  prescribing  the  mode 
of  obtaining  a  license.  State  v.  Web- 
ster, 10  N.  J.  L.  293.  Compare  State 
r.  Clark,  23  Vt.  293,  in  which  an  in- 
dictment for  selling  by  small  measure 
was  sustained,  although  the  negative 
was  general. 

[e]  An  indictment  charging  a  sale 
by  defendant  of  intoxicating  liquors 
"without  his  then  and  there  having 
a  dramshop  keeper's  license,  innkeep- 
er's license,  or  any  other  legal  author- 
ity to  sell  said  intoxicating  liquor," 
etc.,  sufficiently  charges  a  want  of 
authority  to  sell.  State  v.  Sutton,  25 
Mo.  300.  To  same  effect  State  v.  Owen, 
15  Mo.  506;  State  v.  Hornbeak,  15  Mo. 
478. 

[f]  When  the  existence  of  a  li- 
cense is  sufficiently  negatived  by  al- 
leging a  sale  without  having  obtained 
a  license,  and  there  follows  in  the  in- 
dictment another  phrase  also  stating  a 
negative,    as    "without    being    in    any 
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an  indictment  defective  for  use  of  the  disjunctive  where  the  word 
"or"  is  used  in  the  statute  to  connect  synonymous  terms,  and  the  in- 
dictment follows  the  language  of  the  statute,*'*  The  use  of  the  dis- 
junctive is  fatal  only  where  it  introduces  uncertainty  into  the  state- 
ment of  the  offense.'*^     An  indictment  charging   a    defendant    with 


36  Pae.  1044.  N.  Y.— People  r.  Seeley, 
105  App.  Div.  149,  93  N.  Y.  Supp.  982. 
Ohio. — State  v.  Conner,  30  Ohio  St.  405. 
Ore. — Crauor  v.  Albany,  43  Ore.  144,  71 
Pac.  1042;  State  v.  Humphreys,  43 
Ore.  44,  70  Pac.  824.  R.  I.— State  v. 
Brady,  16  E.  I.  51,  12  Atl.  238.  Va. 
Morganstern  v.  Com.,  94  Va.  787,  26  S. 
E.  402;  Thomas  v.  Com.,  90  Va.  92, 
17  S.  E.  7S8;  Morgan  v.  Com.,  7  Gratt. 
(48  Va.)  592.  Can.— Eeg.  v.  Coulter,  4 
Manitoba  309.  See  also  Keg.  v.  McCay, 
23   Ont.   442. 

See  also  infra,  III,  B,  7,  a,   (I). 

Compare  infra,  III,  B,  7,  a,  (I),  note 
11. 

[a]  Must  Not  Be  Repugnant. — When 
the  offense  may  be  conimitted  in  differ- 
ent ways  a  count  is  not  double  which 
charges  all  the  ways,  unless  repug- 
nant. Pettit  V.  People,  24  Colo.  517,  52 
Pac.   676. 

[b]  Charging  Various  Means  of 
Committing  Offense. — An  indictment 
charging  the  offense  in  all  the  ways 
denounced  by  the  statute  is  not  there- 
by rendered  contradictory  or  conflict- 
ing. Andrada  v.  State  (Tex.  Crim.), 
152   S.   W.   910. 

[cj  Sale  by  Agent. — ^XJnder  a  stat- 
ute which  provides  for  the  punishment 
of  one  who  acts  as  agent  either  of 
the  seller  or  purchaser  in  negotiating 
a  sale  of  liquor,  it  is  not  permissible 
to  allege  conjunctively  in  a  single 
count  that  the  defendant  acted  as 
agent  of  the  seller  and  purchaser, 
though  this  might  be  charged  in  sep- 
arate counts.  State  c.  Stacks  (Miss.), 
26    So.    962. 

[dj  Sale  of  Fermented  or  Distilled 
Liquor  on  Sunday. — The  offense  pro- 
hibited by  the  statute  being  a  sale  of 
"fermented"  or  "distilled"  liquor  on 
Sunday,  it  is  immaterial  that  the  in- 
dictment charges  a  sale  of  "fermented 
and  distilled  liquors,  to-wit:  one  glass 
of  whisky,"  since  the  gravamen  of 
the  offense  is  the  sale  of  liquor  on 
Sunday,  although  the  liquor  is  both 
fermented  and  distilled.  State  v.  Na- 
tions, 75  Mo.  53. 

[e]  Selling  and  Being  Interested  in 
Sale. — An   allegation   that   the   defend- 


ant "unlawfully  did  sell  and  was  un- 
lawfully interested  in  the  sale"  of  cer- 
tain intoxicating  liquors,  without  first 
having  procured  a  license,  charges  but 
one  offense.  Davis  v.  State,  50  Ark. 
17,  6  S.  W.  388. 

[f  J  In  Alabama  it  is  permissible  to 
charge  conjunctively  a  sale,  offering  or 
keeping  for  sale,  or  otherwise  dispos- 
ing of  intoxicating  liquors,  and  the  de- 
fendant may  be  convicted  of  any  of 
the  offenses  charged,  the  prosecution 
not  being  required  to  elect  upon  which 
of  the  charges  it  would  rely  for  con- 
viction. Spigener  v.  State,  11  Ala. 
App.   296,  66  So.  896;   Allison  v.  State, 

1  Ala.  App.  207,  55  So.  453. 

[g]  In  South  Carolina  it  is  held  that 
while  two  distinct  offenses  cannot  be 
included  in  the  same  count,  yet  an  in- 
dictment is  not  duplicitous  when  two 
offenses  are  set  out  in  the  same  count, 
if  one  includes  the  other  or  others, 
especially  where  the  several  forms  are 
charged  conjunctively.  State  v.  Beck- 
roge,  49  S.  C.  484,  27  S.  E.  658. 

84.  la.— State  r.  Dixon,  104  Iowa 
741,  74  N.  W.  692.  Mass.— Com.  v.  Grey, 

2  Grav  501,  61  Am.  Dec.  476.  Minn. 
State  \\  Nerbovig,  33  Minn.  480,  24 
N.  W.  321.  Ore. — Wong  Sing  v.  Inde- 
pendence, 47  Ore.  231,  83  Pac.  387. 
Tex. — Figueroa  f.  State  (Tex.  Crim.), 
159  S.  W.  1188;  Hofheintz  r.  State,  45 
Tex.  Crim.  117,  74  S.  W.  310.  Wis. 
State  V.  Boncher,  59  Wis.  477,  18  N. 
W.  335;   Clifford  v.  State,  29  Wis.  327. 

85.  People  V.  Gilkinson,  4  Park. 
Crim.    (N.   Y.)    26. 

[a]  Alleging  that  a  sale  was  made 
at  "a  certain  building  or  place"  is 
not  objectionable,  there  being  no  un- 
certainty in  the  use  of  the  word  "or." 
State  V.  Dixon,  104  Iowa  741,  74  N.  W. 
692. 

[b]  In  the  following  cases  the  in- 
dictment was  held  bad  for  uncertainty 
because  of  the  use  of  the  disjunctive: 
Ark.— Thompson  v.  State,  37  Ark.  408. 
Ga.— Grantham  v.  State,  89  Ga.  121,  14 
S.  E.  892.  Mass. — Com.  v.  Grey,  2  Gray 
501,  61  Am.  Dec.  476.  Ore.— Wong 
Sing  v.  Independence,  47  Ore.  231,  83 
Pac.   387.     R.   I. — State   r.    Colwell,    3 
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selling  rum,  or  gin,  or  brandy,^^  or  T^uth  selling  spirituous  or  intoxicat- 
ing liquors,  is  defective,  it  being  uncertain  what  precise  offense  was 
committed.^^  There  is,  however,  authority  that  to  charge  a  sale  of 
different  sorts  of  prohibited  liquors,  naming  them,  charges  but  one 
offense  and  but  one  transaction.^^  It  is  furthermore  held  that  though 
the  statute  uses  the  disjunctive  in  enumerating  ,the  kinds  of  liquor 
the  sale  of  which  is  prohibited,  it  is  permissible  to  allege  the  sale  of 
each  and  all  of  them  conjunctively.^^     In  some  jurisdictions  an  in- 


E.  I.  284.  Wis.— Clifford  i:  State,  29 
Wis.  327.  Eng. — Eex  v.  North,  6  Dowl. 
&   Ey.    143,   28   Eev.   Eep.   538. 

[e]  In  charging  a  sale  without  a 
license  the  indictment  charged  that 
such  sale  was  made  by  the  defendant, 
"without  having  obtained  a  license 
therefor  as  a  tavern  keeper,"  the  sub- 
sequent allegation  "or  without  the 
same  being  in  any  way  authorized  to 
sell  the  same  as  aforesaid"  not  intro- 
ducing any  uncertainty  as  to  what  the 
precise  offense  had  been  committed; 
the  latter  statement  being  surplusage. 
People  V.  Gilkinson,  4  Park.  Crim.  (X. 
Y.)    26. 

[d]  But  an  indictment  charging  the 
sale  of  intoxicating  liquors  without  a 
license  "to  be  drunk  in,  upon,  or  about 
the  building  or  premises  where'  sold," 
is  bad  for  uncertainty,  notwithstand- 
ing the  language  used  is  in  the  terms 
of  the  statute,  the  words  "building" 
and  "premises"  not  being  synony- 
mous. State  r.  Charlton,  11  W.  Ya.  332, 
27  Am.  Eep.  603. 

[e]  Charging  one  as  "a  liquor  deal- 
er or  keeper  of  a  bar  room,"  is  ob- 
jectionable, the  words  "dealer"  an<l 
"keeper"  not  being  synonymous.  Hof- 
heintz  r.  State,  45  Tex.  Crim.  117,  74 
S.   W.   310. 

86.  Ark.— Thompson  r.  State,  37 
Ark.  408.  Conn.— Barth  v.  State,  18 
Conn.  432.  N.  Y.— People  v.  Gilkin- 
son, 4  Park.  Crim.  26.  Wis. — Clifford 
V.  State,  29  Wis.  327. 

See  also  Sowell  r.  State,  126  Ga.  105, 
54  S.  E.  916. 

87.  Cal.— People  v.  Tomlinson,  35 
'  Cal.   503.     Conn.— Smith    v.    State,    19 

Conn.  493.  Ga.— Grantham  v.  State,  89 
Ga.  121,  14  S.  E.  892.  Ky.— Com.  v. 
Jarvis,  120  Ky.  334,  86  S.  W.  556; 
Eaubold  v.  Com.,  Ill  Kv.  433,  63  S.  W. 
781;  Locke  v.  Com.,  23  Kv.  L.  Eep. 
740,  63  S.  W.  795.  Mass.— Com.  v. 
Grey,  2  Gray  501,  61  Am.  Dec.  476. 
Ore. — Wong   Sing  v.   Independence,    47 
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Ore.    231,   83   Pac.  387.     Wis.— Clifford 
V.  State,  29  Wis.  327. 

Compare  Eaves  v.  State,  113  Ga.  749, 
39  S.  E.  318  (sustaining  an  indictment 
charging  a  sale  of  spirituous,  vinous  or 
malt  liquors,  the  statute  prohibiting 
the  sale  of  either;  State  r.  Boucher, 
59  Wis.  477,  18  N.  W.  335,  holding  an 
indictment  charging  a  sale  of  intoxicat- 
ing or  malt  liquors  sufficient,  on  the 
theory  the  word  or  is  used  "to  explain 
the  kind  of  intoxicating  liquors  sold, 
to-wit,  malt  as  distinguished  from  ar- 
dent or  spirituous  liquors." 

88.  IT.  S.  —  Endleman  r.  United 
States,  86  Fed.  456,  30  C.  C.  A.  186. 
N.  y.— Osgood  i:  Peoi>le,  39  N.  Y.  449; 
People  V.  Adams,  17  Wend.  475.  S.  C. 
Florence  r.  Berrv,  61  S.  C.  237,  39  S.  E. 
389.  Va.— Thomas  r.  Com.,  90  Va.  92. 
17  S.  E.  788;  Morgan  v.  Com.,  7  Gratt. 
(48  Va.)   592. 

[a]  It  is  not  error  to  charge  the  of- 
fense of  selling  spirituous  liqviors  in 
the  disjunctive  instead  of  in  the  con- 
junctive by  using  the  word  "or"  in 
lieu  of  "and"  in  describing  the  vari- 
ous kinds  of  liquors  and  drinks  charged 
to  have  been  sold  in  the  indictment. 
Cunningham  r.  State,  5  W.  Va.  508. 
To  the  same  effect  State  r.  George,  134 
La.  177,  63  So.  866,  51  L.  E.  A.  (N.  S.) 
133. 

89.  Ala.— State  v.  Whitted,  3  Ala. 
102.  Ark.— Thompson  r.  State,  37  Ark. 
408.  Ga.— Kemp  r.  State,  120  Ga.  157, 
47  S.  E.  548.  Ind. — Kreamer  v.  State, 
106  Ind.  192,  6  N.  E.  341.  Ky.— Cock- 
erell  r.  Com.,  115  Ky.  296,  73  S.  W. 
760;  Farris  r.  Com.,  Ill  Kv.  236,  63 
S.  W.  615;  Jones  v.  Com.,  104  Ky.  468, 
47  S.  W.  328.  Me.— State  r.  Cottle,  15 
Me.  473.  Minn. — State  r.  ^McGin-niss, 
30  Minn.  52,  14  N.  W.  258.  Miss.— Lea 
f.  State,  64  Miss.  201,  1  So.  51.  Mo. 
State  r.  Nations,  75  Mo.  53.  Wis. 
Clifford  r.  State,  29  Wis.  327. 

[a]  Charging  the  sale  of  both  vinous 
and    spirituous    liquors    in     the     same 
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dictment  in  the  alternative  is  permitted  by  sta,tute.^° 

6.  Charging  Particulars  of  Offense.  —  a.  Alleging  Place  of  Com- 
mission.^^—  The  usual  rule  obtains  in  indictments  for  violations  of 
the  liquor  laws  that  the  indictment  or  information  must  allege  with 
definiteness  and  certainty  the  place  of  the  commission  of  the  offense, 
-for  the  purpose  of  fixing  the  jurisdiction  of  the  court,  and  so  that  the 
accused  may  be  informed  of  the  particular  transaction  complained 
of.^^  It  must  show  the  commission  of  the  offense  within  the  county 
or  parish  of  venue,^=^  and  indicate  the  state  wherein  the  same  was 


count    is    not     objectionable.      Lea    v. 
State,  64  Miss.  201,  1  So.  51. 

90.  Guarreno  r.  State,  157  Ala.  17, 
48  So.  65;  Mitchell  v.  State,  141  Ala. 
90,  37  So.  407;  MeClellan  v.  State,  118 
Ala.  122,  23  So.  732;  Smith  v.  Warrior, 
99  Ala.  481,  12  So.  418;  Cost  v.  State, 
96  Ala.  60,  11  So.  435;  Powell  v.  State, 
69   Ala.    10. 

[a]  But  each  alternative  must 
charge  an  indictible  oflfense,  else  the 
indictment  is*  bad  in  toto.  AUred  v. 
State,  89  Ala.  112,  8  So.  56;  Eaisler  v. 
State,  55  Ala.  64;  Couch  y. '  State,  6 
Ala.  App.  43,  60  So.  539. 

[b]  When  the  offense  may  be  com- 
mitted in  different  modes  or  by  differ- 
ent means,  these  may  be  alleged  in  the 
alternative,  but  the  pleader  is  not  com- 
pelled to  use  the  alternative  form  of 
expression  in  charging  an  offense  in 
different  forms.  State  v.  Watrous,  13 
Iowa  489. 

91.  See  generally  12  Standard  Proc. 
426,  et  seq.,  and  infra.  III,  B,  7,  a, 
(VII),  notes  43  and  46;  (IX),  note 
56;  (X),  note  69;  b,  note  95;  c,  note 
98;  d,  note  11;  f,  (II),  note  39;  f, 
(HI),  note  45. 

92.  Ala.— Hafter  v.  State,  51  Ala. 
37;  Harris  r.  State,  50  Ala.  127.  Ky. 
Young  V.  Com.,  14  Bush  161;  Grimme 
V.  Com.,  5  B.  Mon.  263.  Me.— State  v. 
Eoach,  74  Me.  562.  Mich. — Sparta  v. 
Boorom,  129  Mich.  555,  89  N.  W.  435, 
90  N.  W.  681.  Minn.— State  r.  Peter- 
son, 38  Minn.  143,  36  N.  W.  443.  Miss. 
State  V.  Owens,  65  So.  641;  McAlister 
V.  Moss,  96  Miss.  686,  51  So.  403; 
Loughridge  v.  State,  3  So.  667.  N.  J. 
Rogers  v.  State,  58  N.  J.  L.  220,  33  Atl. 
283.  N.  Y.— Blasdell  v.  Hewit,  3  Cain 
137.  Tex.— Murphy  v.  State,  59  Tex. 
Crim.  479,  129  S.  W.  138.  Va.— Ar- 
rington  v.  Com.,  87  Va.  96,  12  S.  E. 
224,  10  L.  E.  A.  242;  Com.  v.  Head,  11 
Gratt.  (52  Va.)  819.  Wash.— State  v. 
Muller,  80  Wash.  368,  141  Pac.  910. 
Can.— Eex  v.  Meikleham,    11    Ont.    L. 


Rep.  366,  6  Ont.  Wkly.  Rep.  945;  Rex 
V.   McQuarrie,   39   N.   Brunsw.   367. 

See  generally  12  Standard  Proc.  426, 
et  seq. 

[aj  But  where  after  the  adoption 
of  a  local  option  statute  the  district 
was  rendered  smaller  by  having  a  por- 
tion thereof  taken  to  form  a  new  dis- 
trict, the  name  of  the  old  district  not 
being  changed,  an  indictment  for  a 
violation  occurring  in  the  old  district 
is  not  required  to  allege  specifically 
that  the  offense  was  not  committed  in 
the  part  of  the  district  which  was 
taken  off.  Jones  v.  State,  67  Md.  256, 
10  Atl.  216. 

As  to  jurisdiction  and  venue,  see 
supra,  III,  A,  1. 

93.  See  generally  12  Standard  Proc. 
429. 

[a]  An  averment  (1)  that  the  liquor 
was  sold  in  a  certain  town,  sufficiently 
shows  that  the  sale  occurred  within  the 
county  where  the  town  was  situated. 
People  V.  Cramer,  22  App.  Div.  189,  47 
N.  Y.  Supp.  1039,  12  N.  Y.  Crim.  469. 
See  also  12  Standard  Proc.  429.  (2) 
But  compare,  Com.  r.  Barnard,  6  Gray 
(Mass.)  488,  holding  that  a  complaint 
made  to  a  justice  of  the  peace  for 
Worcester  county  alleging  an  unlawful 
sale  at  "West  Brookfield, "  without 
averring  that  it  is  in  the  county  o:^ 
Worcester,  is  insufficient. 

[b  I  An  allegation  in  an  indictment 
under  a  local  option  statute,  that  the 
offense  was  committed  "in  the  county 
of  Montague  and  state  of  Texas,  and 
in  justice  precinct  number  two  .  .  . 
clearly  and  sufficiently  alleges  that  jus- 
tice precinct  No.  2  is  in  Montague 
countv. "  Bogard  v.  State  (Tex.  Crim.), 
55   S.'W.  494. 

[c]  Reference  to  Caption. — While  it 
is  better  practice  to  allege  by  express 
averment  in  the  body  of  the  indict- 
ment, the  county  where  the  offense  was 
committed,  it  is  sufficient  if  such  be 
shown  by  reference  to  the  caption.  la. 
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committed.^*  And  where  this  is  done,  it  is  ordinarily  sufficient.®^ 
But  where  a  county  includes  within  its  territorial  limits  incorporated 
cities,  boroughs,  towns  and  townships,  which  by  their  charters,  ordi- 
nances, or  because  of  a  local  option  statute,  the  sale  of  intoxicants 
is  regulated  or  controlled,  the  indictment  or  information  must  con- 
tain an  averment  of  the  city,  borough,  town  or  township  in  the  county 
in  which  the  offense  occurred.^*'  This  requirement  is  sufficiently  com- 
plied with  by  naming  the  borough,  city,  town  or  other  political  sub- 
division in  which  the  violation  is  alleged  to  have  occurred.^^     It  is 


State  V.  Salts,  77  Iowa  193,  39  N.  W. 
167,  41  ISr.  W.  620;  State  v.  Thompson, 
44  Iowa  399.  Kan. — State  v.  Muntz,  3 
Kan.  379.  Minn. — State  v.  Lavake,  2G 
Minn.  526,  6  N.  W.  339,  37  Am.  Eep. 
4]  5.  N.  H.— State  v.  Shaw,  35  N.  H. 
217. 

[d]  The  omission  of  an  allegation 
that  the  county  named  in  the  indict- 
ment is  within  the  state  is  not  fatal, 
as  judicial  notiee  will  be  taken  of  the 
counties  in  the  state.  Com.  v.  Desmond, 
1(3  Mass.  445,  447.  As  to  necessity 
generally  for  averring  matters  of  which 
judicial  notiee  is  taken,  see  supra,  III, 
B,  5,  a  and  12  Standard  Proc.  347  et 
seq.  See  also  7  Ency.  of  Ev.  970  et 
seq,  1013  et  seq. 

94.  See  generally  12  Standard  Proc. 
431. 

[a]  An  indictment  alleging  that 
the  defendant  "in  the  Town  of  Tono- 
pah,  Nye  County,  Nev.,"  on  the  date 
alleged,  sold  intoxicating  liquors  to  the 
jjerson  named  therein,  sufficiently  al- 
leges that  the  same  were  sold  to  the 
person  therein  named  within  the  state. 
State  V.  Niblett,  31  Nev.  246,  102  Pac. 
229. 

95.  Ala. — Lambie  r.  State,  151  Ala. 
86,  44  So.  51.  See  Coleman  v.  State,  150 
Ala.  64,  43  So.  715.  Ga.— Shuler  v. 
State,  125  Ga.  778,  54  S.  E.  689;  Hus- 
sey  V.  State,  69  Ga.  54;  Hall  v.  State,  8 
Ga.  App.  747,  70  S.  E.  211.  Ind.— State 
V.  Schreiber,  98  Ind.  333;  Werneke  v. 
State,  49  Ind.  202;  Howard  v.  State, 
6  Ind.  444;  State  t".  Shearer,  8  Blackf. 
262.  la. — Zumhoff  v.  State,  4  Greene 
526.  Kan.— State  v.  Allen,  63  Kan.  598, 
66  Pac.  628.  Md.— Mitchell  v.  State, 
115  Md.  360,  80  Atl.  1020.  Mich.— Peo- 
ple V.  Eingsted,  90  Mich.  371,  51  N.  W. 
519  (sale  on  Sunday).  Mo. — State  v. 
Young,  70  Mo.  App.  52.  N.  C— State 
v.  Emery,  98  N.  C.  668,  3  S.  E.  636. 
Okla. — Antonelli  v.  State,  3  Okla.  Crim. 
580,  107  Pac.  951.  S.  D.— State  v. 
Donaldson,    12   S.   D.    259,    81    N.    W. 
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299.  Tex.— Cochran  v.  State,  26  Tex. 
678.  Utah.— Bruce  v.  East,  43  Utah  327, 
134  Pac.  1175.  Va.— White  v.  Com.,  107 
Va.  901,  59  S.  E.  1101.  Wis.— State  v. 
Hickok,  90  Wis.  161,  62  N.  W.  934. 

[aj  That  defendant  had  a  place  of 
business,  or  that  his  place  of  business 
was  in  an  election  district  of  a  county 
need  not  be  alleged.  Dansey  V.  Peo- 
ple, 23  Fla.  316,  2  So    692. 

[b]  Wet  and  Dry  Parish. — Where  a 
statute  denouncing  the  crime  of  selling 
liquors  without  a  license  is  amended  so 
as  to  make  the  former  statute  appli- 
cable to  "dry"  parishes  alone,  and  the 
later  statute  is  made  applicable  to 
' '  wet ' '  parishes  alone,  the  penalty  un- 
der both  statutes  being  the  same,  it  is 
sufficient  for  the  indictment  to  follow 
the  language  of  the  statute  without 
charging  further  that  the  offense  was 
committed  in  a  "wet"  or  "dry"  par- 
ish. State  V.  Lawson,  136  La.  172,  66 
So.   769. 

96.  Ind.— State  v.  Weaver,  83  Ind. 
542.  Ky.— Young  v.  Com.,  14  Bush  161. 
Miss. — McAlister  v.  City  of  Moss  Point, 
90  Miss.  686,  51  So.  403.  N.  J.— Buck 
■V.  State,  61  N.  J.  L.  525.  Tex.— Woods 
V.  State  (Tex.  Crim.),  75  S.  W.  37; 
Holden  r.  State,  41  Tex.  Crim.  411,  55 
S  W.  337;  Smith  r.  State  (Tex.  Crim.), 
49  S.  W.  373;  Williams  r.  State,  38  Tex. 
Crim.   377,  43   S.  W.  115. 

[a]  As  to  necessary  allegations,  as 
to  adoption  of  local  option' statutes,  see 
infra,  III,  B,   7,  a,   (X). 

[bj  Necessity  for  avernrent  that 
election  was  held  in  the  precinct,  vil- 
lage, township,  etc.,  in  indictment  for 
sale  on  election  day,  see  infra,  III,  B, 
7,  a,  (VII),  note  46. 

97.  Ala. — Guarreno  r.  State,  148  Ala. 
637,  42  So.  833.  Conn.— State  r.  Basser- 
man,  54  Conn.  88,  6  Atl.  185.  La.— State 
V.  Burkhalter,  118  La.  657,  43  So.  268. 
Mass. — Com.  v.  Martin,  108  Mass.  29, 
note;  Com.  v.  Kingman,  14  Gray  85; 
Qou.    V.  Cummings,  6  Gray  487.     Mich. 


INTOXICATING  LIQUORS 


377 


not  ordinarily  necessary  to  describe  the  building  or  structure  where 
the  offense  was  committed  or  its  specific  location.''^  Where,  however, 
the  judgment  or  penalty  will  affect  the  property,  or  the  owner  thereof, 
or  upon  a  prosecution  for  maintaining  a  common  nuisance  or  kindred 
offense,  the  allegation  must  be  sufficiently  specific  in  respect  thereto 
so  as  to  leave  no  uncertainty  as  to  its  location.''^     And  when,  under 


People  V.  Ringsted,  90  Mich.  371,  51 
N.  W.  519.  Minn.— State  v.  Peterson, 
38  Minn.  143,  86  N.  W.  443.  N.  Y. 
People  V.  Polhamus,  8  App.  Div.  133, 
40  N.  Y.  Supp.  491;  Schwab  r.  People, 
4  Hun  520.  N.  D.— State  v.  White,  21 
N.  D.  444,  131  N.  W.  261.  Tex.— Woods 
V.  State,  75  S.  W.  37;  Cranfill  v.  State, 
49  Tex.  Crim.  397,  92  S.  W.  846.  Va. 
Savage  v.  Com.,  84  Va.  619,  5  S.  E.  565. 

98.  Dak. — People  v.  Sweetser,  1 
Dak.  308,  46  N.  W.  452.  Ind.— Dono- 
van V.  State,  170  Ind.  123,  83  N.  E.  744; 
State  v.  Shearer,  8  Blackf.  262.  la. 
State  V.  Becker,  20  Iowa  438.  Kan. 
West  V.  Columbus,  20  Kan.  633;  State 
r.  Muntz,  3  Kan.  379.  Mass. — Com.  v. 
Clapp,  5  Gray  97;  Com.  r.  Stowell,  9 
Mete.  569.  Mich. — People  v.  Aldrich, 
104  Mich.  455,  62  N.  W.  570;  People  V. 
Ringsted,  90  Mich.  371,  51  N.  W.  519. 
Mo.— State  v.  Merget,  129  Mo.  App.  46, 
107  S.  W.  1015.  Neb.— Peterson  v. 
State,  64  Neb.  875,  90  N.  W.  964.  N.  Y. 
Schwab  V.  People,  4  Hun  520.  Ohio. 
Picket  V.  State,  22  Ohio  St.  405,  de- 
scription of  premises  dispensed  with  by 
statute.  S.  D. — State  v.  Donaldson,  12 
S.  D.  259,  81  N.  W.  299.  Tex.— Coch- 
ran V.  State,  26  Tex.  678;  Burch  v.  Re- 
public, 1  Tex.  608.  Wyo. — Vines  v. 
State,  19  Wyo.  255,  116  Pac.  1013.  Can. 
Reg.    V.    Coulter,    4    Manitoba   309. 

[a]  In  an  indictment  for  selling  to 
a  minor,  the  specific  location  of  the 
premises  need  not  be  stated.  State  v. 
Boggess,  36   W.   Va.   713,   15   S.   E.  423. 

[bj  An  indictment  for  unlawfully 
transporting  liquor  need  not  allege  the 
particular  building  where  the  liquor 
was  sold.  State  v.  Muller,  80  Wash. 
368,   141   Pac.   910. 

[c]  The  court  may  strike  from  the 
indictment  immaterial  statements  rela- 
tive to  description  of  the  property, 
when  to  do  so  would  not  prejudice  the 
substantial  rights  of  the  defendant. 
State  V.  Sterns,  28  Kan.  154;  Com.  v. 
Pray,  13  Pick.   (Mass.)   359. 

99.  Ark.— Adams  v.  State,  64  Ark. 
188,  41  S.  W.  423.  111.— People  r. 
Weaver,  173  111.  App.  455;  Grom  r. 
People,  135  111.  App.  453;  Daxanbeklar 


r.  People,  93  111.  App.  553.  la.— State 
V.  Pinckney,  111  Iowa  34,  82  N.  W. 
450;  State  r.  Dixon,  104  Iowa  741,  74 
N.  W.  692;  Norris'  House  v.  State,  3 
Greene  513;  Zumhoff  v.  State,  4  Greene 
526.  Kan. — State  v.  Walters,  57  Kan. 
702,  47  Pac.  839;  Kansas  City  v.  Smith, 
57  Kan.  434,  46  Pac.  710;  State  v. 
Reno,  41  Kan.  674,  21  Pac.  803;  State 
V.  Stearns,  28  Kan.  154;  West  v.  Col- 
umbus, 20  Kan.  633.  Me.— State  v. 
Cox,  82  Me.  417,  19  Atl.  857.  Mass. 
Com.  V.  Stowell,  9  Mete.  569.  Mo. 
State  V.  Morgan,  134  Mo.  App.  726,  115 
S.  W.  491.  N.  D.— State  v.  White,  21 
N.  D.  444,  131  N.  W.  261;  State  v. 
Kruse,  19  N.  D.  203,  124  N.  W.  385; 
State  V.  Poull,  14  N.  D.  557,  105  N.  W. 
717;  State  v.  Brown,  14  N.  D.  529,  104 
N.  W.  1112;  State  r.  Rozum,  8  N.  D. 
548,  80  N.  W.  477  (particularity  of 
description  of  place  where  offense  oc- 
curred is  required  in  prosecutions  for 
maintaining    common   nuisance). 

[a]  But  see  Howard  r.  State,  6  Ind. 
444,  holding  under  the  Rev.  St.  (2  Rev. 
St.,  1852,  p.  429)  that  a  description  of 
the  precise  locality  is  not  a  necessary 
part   of  the   information. 

[bJ  Under  a  statute  making  it  nec- 
essary to  describe  the  place,  an  indict- 
ment giving  a  general  description  will 
be  sustained  when  the  indefiniteness  of 
the  pleading  is  duly  raised  by  objection 
to  the  introduction  of  evidence.  State 
l:  Rohrer,   34   Kan.   427,   8   Pac.   718. 

[cj  Sufficient  Descriptions. — An  al- 
legation in  an  indictment  describing 
the  premises  as  "83-85  Market  street," 
is  sufficient  to  cover  No.  83 14,  especial- 
ly when  it  appeared  that  831/^  covered 
the  second  story  of  83,  though  reached 
by  a  stairway  between  83  and  85.  State 
ex  rel.  Lyon"!;.  Chicco,  82  S.  C.  122,  63 
S.  E.  306. 

[dj  An  allegation  (1)  describing 
the  premises  as  "a  certain  building 
occupied  by  the  said  (defendant)  as  a 
saloon  situated  at  the  corner  of  depot 

square   in   said   G "   is   sufficient. 

State  r.  Hall,  79  Me.  501,  11  Atl.  181. 
(2)  So  also,  describing  the  place  of 
sale  as   "a  saloon  in  a   building  situ- 
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the  statute  creating  the  offense,  the  particular  place  of  its  commission 
is  an  essential  element  thereof,  the  indictment  must  contain  an  allega- 
tion showing  such  fact.^ 


ated  in  tlie  city  of  Minot,  in  said  coun- 
ty and  state,"  is  sufficient.  State  v. 
Kruse,  19  N.  D.  203,  124  N.  W.  385. 

[e]  An  allegation  that  the  building 
in  which  the  liquor  was  sold  was  sit- 
uated, on  certain  land,  the  description 
of  which  contained  the  name  of  the 
county  and  state,  sufficiently  charges 
that  the  building  in  which  the  offense 
was  committed  was  situated  in  that 
county.  State  v.  Jacobs,  75  Iowa  247, 
39  N.  W.  293. 

[f]  "Where  an  indictment  for  main- 
taining a  nuisance  alleged  that  the 
defendant  used  a  certain  building  as 
a  drug  store  "with  the  intent  to  sell 
therein  intoxicating  liquors,  to-wit: 
(describing  them)  and  then  and  there 
did  sell  the  same,"  it  was  held  that  the 
words  "then  and  there"  following  the 
description  of  the  liquors  were  suffi- 
cient to  designate  the  drug  store  as 
the  place  of  the  unlawful  sale.  State 
V.  Pinclmey,  111  Iowa  34,  82  N.  W. 
450. 

[g]  Use  of  "at"  instead  of  "in." 
An  indictment  alleging  that  defendant 
unlawfully  sold  and  gave  away  intoxi- 
cating liquors  "at"  a  specified  bnild- 
ing  or  place  within  the  county,  is  not 
indefinite  or  uncertain  because  of  the 
use  of  the  word  "at"  instead  of  "in." 
State  V.  Dixon,  104  Iowa  741,  74  N.  W. 
692. 

1.  Ark. — Adaiffs  r.  State,  64  Ark. 
188,  41  S.  W.  423.  Kan.— West  v.  Col- 
umbus, 20  Kan.  633.  Ky. — Grimme  r. 
Com.,  5  B.  Mon.  263,  where  the  place 
of  sale  affects  the  grade  of  the  offense 
and  the  penalty.  Me. — State  -v.  Cox, 
82  Me.  417,  19  Atl.  857.  Tex.— Cousins 
V.  State,  46  Tex.  Crim.  87,  79  S.  W.  549, 
where  the  place  of  sale  affects  the 
grade   of   the   offense   and   the   penalty. 

See  also,  Com.  f.  Head,  11  Graft.  (.52 
Va.)  819,  and  generally  12  Standard 
Proc.  432. 

[a]  When  by  statute  the  fines  for 
violation  of  a  liquor  statute,  when 
committed  within  a  city,  go  to  the  city, 
the  particular  place  where  the  offense 
is  alleged  to  have  been  committed  be- 
comes a  fact  and  circumstances  con- 
stituting the  offense.  Legori  v.  State, 
8  Smed.   &  M.    (Miss.)   697. 

[b]  Public  Place.— Where  the  stat- 
ute prohibited  the  giving  away  of  liq- 
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uors,  in  a  "public  place,"  it  is  un- 
necessary to  allege  in  an  indictment 
for  selling  without  a  license,  to  allege 
that  such  sale  occurred  in  a  "public 
place."  King  v.  State,  66  Miss.  502, 
6  So.  188. 

[c]  Place  of  Business. — Under  a 
statute  prohibiting  the  sale,  or  giving 
away  of  liquors  at  any  place  of  busi- 
ness within  the  county,  or  to  keep  at 
any  place  whatsoever  for  the  purpose 
of  barter  or  sale,  intoxicating  liquors, 
within  the  county,  an  indictment  fail- 
ing to  allege  that  the  sale  was  made 
"at  a  place  of  business"  is  not  thereby 
rendered  defective,  because  the  statute 
makes  it  unlawful  to  sell  intoxicating 
liquors  anvwhere  within  the  county. 
:Mitchcll  r."  State,  115  Md.  360,  80  Atl. 
1020. 

[d]  Wliere  the  offense  charged  re- 
lates to  the  regulation  of  the  manner  of 
conducting  the  business  in  licensed 
premises,  the  place  of  the  commission 
of  the  offense  must  be  alleged.  Ind. 
Davis  r.  State,  52  Ind.  488  (keeping  in 
disorderly  manner  place  where  intoxi- 
cating liquors  are  sold);  State  r.  Slentz, 
27  Ind.  App.  557,  700,  61  N.  E.  793 
(violation  of  screen  regulation).  Mass. 
Com.  V.  Gibbons,  134  Mass.  197  (viola- 
tion of  screen  regulation).  N.  Y. — Peo- 
ple V.  Lupton,  52  Misc.  336,  103  N.  Y. 
Supp.  172,  admitting  person  to  saloon. 
Okla.— ITtsler  r.  Territory,  10  Okla.  463, 
62  Pae.  287,  permitting  gaming  in 
licensed  promises. 

[oj  In  an  indictment  for  illegally 
furnishing  liquor  to  an  intoxicated  per- 
son, the  indictment  should  allege  that 
the  violation  occurred  at  the  place  the 
liquors  were  to  be  sold  under  the  li- 
i.'ense.     State  r.  Church,  4  W.  Va.  745. 

[f]  Under  statutes  (1)  prohibiting 
the  keeping  open  of  dramshops  or  the 
sale  of-  liquor  therein  on  Sunday,  it 
is  necessarj^  to  allege  that  the  sale 
was  made  on  or  about  the  premises 
of  such  a  person.  State  r.  Essman,  112 
Mo.  App.  132,  85  S.  W.  955;  State  r. 
Young,  73  Mo.  App.  602,  distinguish- 
ing State  V.  Braun,  83  Mo.  480;  State 
v.  Eoehm,  61  Mo.  82.  (2)  But  it  is 
unnecessarj'  to  designate  the  particular 
location  where  the  saloon  was  kept. 
State  v.  Merget,  129  Mo.  App.  46,  107 
S.  W.  1015. 
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Though  the  offense  be  committed  in  a  certain  room  in  a  building, 
it  is  unnecessary  to  designate  the  particular  room,  a  general  descrip- 
tion showing  the  offense  to  have  taken  place  within  the  jurisdiction 
of  the  court  being  sufficient.-  Where  the  statute  prohibits  the  sale  or 
gift  of  liquor  within  a  prescribed  subdivision  or  district,  the  indict- 
ment must  allege  facts  indicating  that  the  offense  occurred  within 
the  prohibited  area.^  In  prosecutions  for  the  unlawful  sale  or  gift 
of  liquor  within  a  designated  distance  of  institutions  of  learning,  etc., 


[g]  Under  a  statute  making  it  an 
offense  for  a  dramshop  keeper  to  sell 
to  a  minor  without  tlie  consent  of  his 
parent  or  guardian,  it  may  not  be 
necessary  to  allege  that  the  act  was 
committed  about  the  dramshop  keep- 
er's premises;  but  "when  he  is  ac- 
cused not  of  selling  himself,  but  of 
suffering  a  sale,"  such  allegation  is 
necessary.  State  r.  Essmau,  112  Mo. 
App.   132,   85   S.   W.   955. 

[h]  In  an  indictment  for  selling 
liquors  without  a  license,  it  is  not 
necessary  to  allege  the  particular  place 
where  the  liquor  was  sold.  State  v. 
Cottrill,  31  W.  Va.  162,  6  S.  E.  428, 
sale  without  license  anywhere  in  coun- 
ty illegal.  Compare  infra,  III,  B,  7, 
a,   (IX),  note  56. 

[i]     Omission  Not  Reversible  Error. 

In  a  prosecution  for  unlawfully  selling 
intoxicating  liquors  within  five  miles 
of  a  railroad  grading  camp,  good 
pleading  would  require  that  the  name 
of  the  camp  should  be  set  out  in  the 
information,  but  a  failure  to  do  so  is 
not  a  fatal  error  which  requires  the 
reA^ersal  of  a  conviction  thereunder. 
Langan  v.  People,  32  Colo.  414,  76  Pae. 
1048. 

[j]  Error  in  Description. — An  er- 
ror in  the  description  of  the  place  is 
immaterial  when  if  the  erroneous  por- 
tion is  rejected  there  remains  an  ac- 
curate and  definite  description  and  no 
actual  prejudice  results  to  the  defend- 
ant. State  V.  Butler,  85  Kan.  802,  118 
Pac.  877. 

2.     Grom.  v.  The  People,  135  HI.  App. 

453;  State  v.  Cox,  82  Me.  417,  19  Atl. 
857.  See  also  State  v.  Lang,  63  Me. 
215;  Utsler  v.  Territory,  10  Okla.  463, 
62  Pac.  287. 

[a]  Compare,  Hipes  v.  State,  18  Ind. 
App.  426,  48  N.  E.  12,  holding  under 
a  statute  requiring  all  licensed  places 
for  the  sale  of  intoxicants  to  be  sit- 
uated on  the  ground  floor  or  basement 
of   the    building   where    the    same    are 


sold,  etc.,  that  it  is  necessary  to  allege 
that  liquor  is  sold  in  such  room. 

[b]  An  indictment  is  not  bad  for 
duplicity  merely  because  of  uncertain- 
ty in  the  description  of  the  premises 
where  the  sale  took  place,  it  being 
described  as  "the  house,  out-house, 
yard,  garden  and  the  appurtenances 
thereto  belonging."  Stout  v.  State,  93 
Ind.  150.  To  same  effect  State  V. 
Brady,  16  E.  I.  51,  12  Atl.  238;  State 
V.  Tracej^,  12  E.  I.  216;  Conley  v.  State, 
5  W.  Va.  522. 

3.  Ala. — Gilmore  v.  State,  125  Ala. 
59,  28  So.  382;  Eoberson  r.  State,  100 
Ala.    123,   14   So.   869;    Block  f.    State, 

66  Ala.  493.  But  see  Guarreno  v.  State, 
1-18  Ala.  637,  42  So.  833,  holding  that 
the  statute  (Code  1896,  §5077)  does 
not  require  that  the  place  shall  be 
specified  in  a  prosecution  for  violation 
of  a  local  prohibition  law.  Ark. — Black- 
well  V.  State,  36  Ark.  178.  Ga.— Hall 
V.  State,  8  Ga.  App.  747,  70  S.  E.  211. 

See  also  Ga. — Butler  v.  State,  89  Ga. 
821,  15  S.  E.  763.  Miss.— Eagan  r.  State, 

67  Miss.  332,  7  So.  280.  Mo.— State  v. 
Auberrv,  7  Mo.  304.  N.  J.— Kelty  v. 
State,  "61  N.  J.  L.  407,  39  Atl.  711. 
Ohio. — State  r.  Eitzman,  8  Ohio  Dec. 
685;  State  v.  Fromer,  6  Ohio  Dec.  374, 
7  Ohio  N.  P.  172.  Okla. — Antonelli  v. 
State,  3  Okla.  Crim.  580,  107  Pac.  951. 
Tenn.— State  v.  Odam,  2  Lea  220.  Tex. 
Gage  V.  State  (Tex.  Crim.),  76  S.  W. 
459.  Can.— Eeg.  v.  Hoggard,  30  U.  C. 
Q.  B.  152. 

[a]  When  the  offense  can  only  be 
committed  in  a  certain  municipal  di- 
vision, which  is  less  than  the  county 
within  the  jurisdiction  of  the  court, 
the  name  or  description  of  such  division 
and  the  fact  that  the  offense  was  com- 
mitted therein  must  be  set  forth  in  the 
indictment.  Seifried  r.  Com.,  101  Pa. 
200. 

[b]  Where  the  statute  prohibited 
the  sale  of  intoxicants  within  twelve 
hundred  yards  of  tlie  mmn  huilding 
of    any    state    hospital,     an     allegation 
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it  is  ■unnecessary  to  set  forth  the  name  of  the  institution  in  the  in- 
dictment or  information.* 

b.  Time  of  Commission.^  —  (I.)  In  General.  —  No  prosecution  can 
be  predicated  upon  a  statute  prohibiting  the  sale  or  gift  of  intoxicat- 
ing liquors,  unless  such  statute  was  in  force  at  the  time  of  the  com- 
mission of  the  offense;*'  but  the  indictment  need  not  contain  an  af- 
firmative allegation  that  the  offense  occurred  subsequent  to  the 
statute;  if  it  occurred  prior  thereto  the  defendant  must  plead  it  as 
matter  of  defense.'^  But  in  accordance  with  the  general  rule,  when- 
ever the  time  of  the  commission  of  the  offense  is  an  essential  element 
thereof,  and  there  is  no  statute  dispensing  with  the  necessity  of  an 
averment  as  to  the  same,  it  must  be  alleged  with  clefiniteness  and 
certainty,^    However,  under  statutes  providing  that  indictments  need 


that  the  liquor  was  sold  within  twelve 
hundred  yards  of  a  state  hospital  is 
insufficient.  State  v.  Eitzman,  8  Ohio 
Dec.  G85. 

4.  State  V.  Staley,  3  Lea  (Tenn.) 
565;  State  v.  Odam,  2  Lea  (Tenn.) 
220. 

[a]  It  is  unnecessary  to  allege  the 
incorporation  of  the  institution,  and  a 
description  thereof  as  an  academy-,  col- 
lege, etc.,  giving  the  name  by  which 
it  is  known  in  the '  community  is  suffi- 
cient.    Blackwell  v.  State,  36  Ark.  178. 

5.  See  generally  12  Standard  Proc. 
411,   et   seq. 

6.  111. — Newlan  v.  Aurora,  14  111. 
364.  la.— State  v.  Eeyelts,  74  Iowa  499, 
38  N.  W.  377.  Kan.— State  v.  Stevens, 
68  Kan.  576,  75  Pac.  546.  N.  C— State 
V.  Newcomb,  126  N.  C.  1104;  State  v. 
Plunket,  23  N.  C.  115.  Tex.— Head  v. 
State   (Tex.  Crim.),  29  S.  W.  789. 

7.  State  r.  Eeyelts,  74  Iowa  499; 
State  V.  Newcomb,  126  N.  C.  1104,  36 
S.  E.  147.  See  also  Clewis  v.  State,  171 
Ala.  46,  54  So.  540.  Compare  Marks 
V.  State,  159  Ala.  71,  48  So.  864,  33 
Am.  St.  Eep.  20,  wherein  the  indict- 
ment attempted  to  charge  an  offense 
against  a  statute  which  went  into 
operation  witnin  twelve  months  from 
the  time  of  the  filing  thereof  and  it 
was  held  that  in  such  case  the  time 
of  the  occiirrence  became  a  material 
ingredient  of  the  offense,  and  the  in- 
dictment was  fatally  defective  if  it 
failed  to  show  that  the  offense  was 
committed  after  the  act  took  effect. 

8.  Ga.— Phillips  v.  State,  86  Ga. 
427,  12  S.  E.  650.  Ind.— State  v.  Zeit- 
ler,  63  Ind.  441;  Clark  v.  State,  34  Ind. 
436.  Mass. — Com.  v.  Kingman,  14  Gray 
85;  Com.  v.  Adams,  1  Gray  481;  Com. 
V.  Thurlow,  24  Pick.  374.    ko.— Louisi- 
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ana  v.  Anderson,  100  Mo.  App.  341,  73 
S.  W,  875.  N.  Y.— People  v.  Olmsted, 
74  Hun  323,  26  N.  Y.  Supp.  818.  Tex. 
Mealer  v.  State  (Tex.  Crim.),  145  S. 
W.  353;  Sutphen  v.  State,  59  Tex.  Crim. 
500,  129  S.  W.  144;  Thurman  v.  State, 
45  Tex.  Crim.  569,  78  S.  W.  937.  Vt. 
State  V.  O'Keefe,  41  Vt.  691;  State  v. 
Kennedv,  36  Vt.  563.  W.  Va.— State 
V.  Bruce,  26  W.  Va.  153. 

[al  Year  must  be  stated.  Com.  v. 
Griffin,  3  Cush.  (Mass.)  523;  State  V. 
Kennedy,  36   Vt.   563. 

[bj  The  insertion  of  the  day  of  the 
week  prior  to  the  date  is  immaterial 
where  the  act  charged  is  prohibited 
generally,  and  the  same  may  be  strick- 
en as  surplusage.  State  v.  rietcher,  13 
E.  L  522. 

[cl  When  two  acts  together  consti- 
tute the  offense,  the  indictment  must 
state  concurrence  of  time  in  the  two 
acts.  In  this  case  the  keeping  of  the 
room  was  laid  in  the  past  tense  and 
the  sale  in  the  present.  State  v.  Chiles, 
64  Kan.  453,  67  Pac.  884. 

[dj  Objection  for  Failure  To  State 
Time. — An  exception  for  failure  to 
state  the  time  of  the  commission  of 
the  offense  should  be  taken  upon  ar- 
raignment, it  is  too  late  to  do  so  for 
the  first  time  after  conviction.  Phil- 
lips V.  State,  86  Ga.  427,  12  S.  E.  650; 
Hollar  V.  State  (Tex.  Crim.),  73  S.  W. 
961. 

[e]  Figures. — An  indictment  is  not 
insufficient  because  the  date  is  ex- 
pressed in  figures  and  not  in  words  at 
length.  Eawson  v.  State,  19  Conn.  292. 
See   generally   12   Standard  Proc_   419. 

[f]  "Then  and  There."— When  the 
time  of  the  commission  of  the  offense 
of  selling  during  prohibited  hours  may 
be  determined  with  certainty  from  the 


INTOXICATING  LIQUORS 


381 


not  state  the  precise  time  of  the  commission  of  the  offense,  it  is  sufft- 
eient  in  indictments  for  violations  of  the  liquor  laws  as  in  other  eases, 
to  allege  generally  that  the  act  was  done  prior  to  the  finding  of  the 
indictment,  without  naming  a  day  certain.''  Nevertheless,  where  there 
is  a  statute  of  limitations  barring  the  prosecution  for  any  violation 
after  a  certain  time,  it  is  necessary  that  facts  should  be  stated  in  the 
accusation  showing  that  the  offense  charged  was  committed  within  the 
statutory  period.^" 

(II.)  Day  of  Sale  or  Gift.  —"Where  the  statute  prohibits  the  sale  or 
gift  of  intoxicating  liquors  on  a  particular  day,  such  as  Sunday,  it 
is  not  material  to  allege  the  specific  date  of  the  sale,  the  allegation  of 
a  sale  on  the  prohibited  day  being  sufficient."    But  an  allegation  that 


indictment,  the  use  of  tlie  words  "then 
and  there"  in  connecting  up  the  time 
with  the  illegal  act  charged  is  not  im- 
portant. Celli  V.  State,  60  Tex.  Grim. 
311,  131  S.  W.  597.  As  to  the  use  of 
the  phrase  "then  and  there"  see 
generally  12  Standard  Proc.  426,  434, 
435,  and  supra,  III,  B,  5,  a,  note  41 
[g]. 

9.  Ala.— Kelly  v.  State,  171  Ala.  44, 
55  So.  141.  Cal.— People  v.  Hill,  20  Cal. 
App.  407,  129  Pac.  475.  la.— State  r. 
Wambold,  72  Iowa  468,  34  N.  W.  213. 
Ky. — Smithers  v.  Com.,  12  Ky.  L.  Eep. 
636.  Minn. — State  r.  Lavake,  26  Minn. 
526,  6  N.  W.  339,  37  Am.  Eep.  415.  Mo. 
State  V.  Findley,  77  Mo.  338;  State  r. 
Small,  31  Mo.  197;  State  v.  Eandolph 
(Mo.  App.),  123  S.  W.  60.  S.  C— State 
r.  Prater,  59  S.  C.  271,  37  S.  E.  933.  Va. 
Shifllet  V.  Com.,  114  Va.  876,  77  S.  E.  606; 
Clopton  V.  Com.,  109  Va.  813,  63  S.  E. 
1022;  Eunde  v.  Com.,  108  Va.  873,  61 
S.  E.  792;  Fletcher  v.  Com.,  106  Va. 
840,  56  S.  E.  149;  Savage  v.  Com.,  84 
Va.  582,  5  S.  E.  563.  W.  Va.— State 
V.  Davis,  68  W.  Va.  184,  69  S.  E.  644. 
Can.— Eeg.  v.  Collier,  12  Ont.  Pr.  316. 

See  also  State  v.  Anderson,  3  Eich. 
L.  (S.  C.)  172,  and  generally  12  Stand- 
ard Proc.  414. 

[a]  In  Alabama  it  is  now  held  that 
it  is  unnecessary  to  specify  the  time 
of  the  commission  of  the  offense  on  a 
sale  without  a  license;  the  rule  was 
previously  otherwise.  Coleman  v.  State, 
:'50  Ala.  64,  43  So.  715;  Lester  v.  State, 
8  Ala.  App.  376,  62  So.  337. 

[b]  An  information  charging  a  sale 
without  a  license  "between  April  1st, 
1895,  and  July  5th,  1895,  inclusive,  and 
particularly  on  July  3d  and  4th,  1895," 
is  not  insufficient.  People  v.  Polhamus, 
8  App.  Div.  133,  40  N.  Y.  Supp.  491, 
followed  in  People  v.  Shaver,  37  App. 


Div.  21,  55  N.  Y.  Supp.  701.  See  also 
State  V.  Stevens,  19  N.  D.  249,  123 
N.  W.  888;  Arrington  v.  Com.,  87  Va. 
96,  12  S.  E.  224,  10  L.  E.  A.  242. 
Compare  State  v.  Pischel,  16  Neb.  490, 
20  N.  W.  848;  People  v.  Olmsted,  74 
Hun  323,  26  N.  Y.  Supp.  818  (holding 
an  allegation  charging  the  time  as  "on 
various  occasions  of  1890  and  1891," 
is  not  sufficient). 

[cj  An  allegation  (1)  that  the  acts 
were  ' '  done  within  one  year  before 
the  finding  of  the  indictment"  suffi- 
ciently states  the  time.  Com.  v.  Ean- 
dolph,^ 20  Ky.  L.  Eep.  1825,  50  S.  W. 
66.  (2)  An  indictment  "sufficiently 
charges  the  time  of  sale  when  it  avers 

that    it    was    made    "on    the    

day  of ,  in  the  year  one  thous- 


and nine  hundred  and 


with- 


in the  last  two  years.  The  words 
quoted  may  be  treated  as  surplusage, 
and  what  remains  is  a  sufficient  allega- 
tion of  the  time.  MuUins  v.  Com.,  115 
Va.  945,  79  S.  E.  324.  To  same  effect, 
Shiflett  V.  Com.,  114  Va.  876,  77  S.  E. 
606;  Dex  v.  Com.,  110  Va.  907,  67  S.  E. 
344. 

10.  Mo. — State  v.  Madeira,  125  Mo. 
App.  508,  102  S.  W.  1046.  Va.— Shif- 
lett V.  Com.,  114  Va.  876,  77  S.  E. 
606.  W.  Va.— State  v.  Davis,  68  W. 
Va.  184,  69  S.  E.  644. 

See  also  Kelly  v.  State,  171  Ala.  44, 
55  So.  141,  and  generally  12  Standard 
Proc.  416,   et   seq. 

11.  See  the  following:  Ark. — Mar- 
quardt  v.  State,  52  Ark.  269,  12  S.  W. 
562,  indictment  sustained  which 
charged  the  offense  as  committed  on 
Sunday,  being  the  1st  day  of  May, 
1889,  said  date  being  in  fact  Wednes- 
day. Ind.— Eoy  v.  State,  91  Ind.  417. 
Ky. — Megowan  v.  Com.,  2  Mete.  3, 
where    erroneous    date    given    may    bo 
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the  sale  was  made  on  a  specified  date,  and  that  such  a  date  was  a 
Sunday,  is  not  objectionable.-  On  the  contrary  an  mdictment  which 
alleoes  a  sale  on  a  particular  date,  but  which  fails  to  allege  that  such 
date  was  a  day  on  which  the  act  was  interdicted,  does  not  state  an 
offense.i=^  On  a  prosecution  for  selling  without  a  license,  the  precise 
date  of  sale  is  not  necessary  to  be  alleged.^* 

Time  of  Day.  —  When  the  offense  is  selling  without  a  license,  or  is 
charged  to  have  taken  place  on  a  day  when  the  sale  or  giving  of 
liquor  is  prohibited,  the  time  of  day  of  the  occurrence  is  immaterial  and 
need  not  be  stated/^ 

(III.)  Impossible  or  Blank  Dates.  —  An  indictment  for  the  illegal  sale 
of  intoxicating  liquors  which  alleges  a  sale  on  an  impossible  date  is 
fatally  defective,  according  to  some  authorities,  where  objection  thereto 
is  properly  taken.^^    But  indictments  charging  a  sale  or  other  violation 


considered  as  surf)lusage.  Md. — Hoover 
V.  State,  56  Md.  584,  though  offense 
charged  on  fourth  day  of  July,  1879, 
"being  the  Sabbath  day,  commonly 
called  Sunday,"  said  date  being  in 
fact  Friday,  indictment  was  sustained. 
Mo. — Frasier  v.  State,  5  Mo.  536;  State 
V.  EfTmger,  44  Mo.  App.  81.  Neb. 
Brown  v.  State,  16  Neb.  658,  21  N.  W. 
454.  N.  y.— People  v.  Ball,  42  Barb. 
324,  indictment  charged  sale  on 
the  thirteenth  day  of  October,  in 
year  aforesaid,  which  day  was  the  day 
of  the  week  called  and  known  as  Sun- 
day; held  sufficient  though  the  date 
mentioned  was  Monday.  Tex. — Compare 
Mealer  v.  State  (Tex.  Crim.),  145  S.  W. 
353. 

12.  Ark. — Marquardt  r.  State,  52 
Ark.  269,  12  S.  W.  562.  Ind.— Henry 
V.  State,  113  Ind.  304,  15  N.  E.  593; 
Eoy  V.  State,  91  Ind.  417.  Ky.— Me- 
gowan  V.  Com.,  2  Mete.  3.  Md. — Hoover 
r.  State,  56  Md.  584.  Mass. — Com.  v. 
McKiernan,  128  Mass.  414;  Com.  v. 
Newton,  8  Pick.  234.  Minn.— State  v. 
Peterson,  38  Minn.  143,  36  N.  W.  443, 
the  Sabbath.  Mo. — State  r.  Braun,  83 
Mo.  480;  State  v.  Koch,  61  Mo.  117; 
State  V.  Eoehm,  61  Mo.  82;  State  v. 
Crabtree,  27  ]\Io.  232;  Frasier  v.  State, 
5  Mo.  536.  N.  Y.— People  v.  Ball,  42 
Barb.  324.  Tenn.— State  v.  Eskridge,  1 
Swan  413. 

See  also  iyifra,  III,  B,  7,  a,  (VII). 

13.  Ark. — Eobinson  v.  State,  38  Ark. 
548.  Ind.— Shepler  v.  State,  114  Ind. 
194,  16  N.  E.  521;  Gilbert  v.  State,  81 
Ind.  565;  Morris  v.  State,  47  Ind.  503. 
Pa.— Gilbert  v.  Com.,  3  Lack  Jur.  374. 
S.  D.— State  r.  Schell,  22  S.  D.  340,  117 
N.  W.   505. 

See  infra,  Til,  B,  7,  a,  (VII),  note  41. 
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[a]  See  also  Werner  i:  State,  51 
Ga.  426,  holding  that  an  indictment 
charging  the  defendant  did,  on  the 
fourth  day  of  April,  1873,  being  Sun- 
day, keep  open  a  tippling  house,  when 
in  fact  the  fourth  day  of  April  was 
on  Friday,  is  not  a  good  indictment, 
and  a  motion  in  arrest  of  judgment  will 
be   sustained   thereto. 

[bj  Where  the  statute  provides  that 
on  Sunday  and  certain  other  days,  the 
written  prescription  of  a  physician  is 
required  to  authorize  a  druggist  to  sell 
intoxicating  liquor,  the  indictment 
must  allege  that  the  sale  was  on  Sun- 
day or  another  day  when  such  sale  was 
prohibited.  Shepler  v.  State,  114  Ind. 
194,  16  N.  E.  521. 

14.  People  1-.  Shaver,  37  App.  Div. 
21,  55  N.  Y.  Supp.  701;  People  i".  Pol- 
hamus,  8  App.  Div.  133,  40  N.  Y.  Supp. 
491. 

See  infra,  III,  B,  7,  a,  (IX),  note  62. 

15.  State  V.  John,  129  La.  208,  5* 
So.  766;  State  t:  Heard,  107  La.  60,  31 
So.  384;  People  v.  McDonnell,  108  N.  Y. 
Supp.  749. 

[aj  A  complaint  for  not  closing  a 
saloon  at  the  hour  of  nin'te  o'clock  on 
a  specified  day  and  for  keeping  it  open 
"until  twenty  minutes  past  eleven' 
o'clock  in  the  afternoon  of  said  day," 
is  not  bad  for  failing  to  show  that 
"night"  was  meant  instead  of  "after- 
noon." People  r.  Husted,  52  Mich. 
024,  18  N.  W.  388. 

16.  Boos  V.  State,  181  Ind.  562,  105 
N.  E.  117  (where  the  offense  was  al- 
leged to  have  been  committed  in 
"19012");  Murphy  v.  State,  106  Ind. 
96,  5  N.  E.  767,  107  Ind.  598,  8  N.  E. 
158,  55  Am.  Eep.  722.  See  generally 
12  Standard  Proc.^  420,  et  seq.  Compare 
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of  the  liquor  laws  on  a  blank  date  have  been  sustained." 

(IV.)  Use  of  On  or  Al)out.i8  —  In  some  jurisdictions  it  is  permissible 
to  allege  that  the  violation  charged  occurred  "on  or  about"  a  certain 
specified  day;^^  in  others  such  an  allegation  is  insufficient,  it  being 
necessary  to  directly  aver  the  time  of  the  commission  thereof  .^^ 

(V.)  Use  of  Continuando.21  ^  Wlien  a  single  gift  or  sale  of  liquors  is 
a  violation  of  the  statute,  as  in  cases  of  selling  without  a  license,  it 
is  n«t  necessary  to  allege  such  violation  with  a  eontinuando,  proof  of 


State  V.  Holland,  104  Me.  391,  71 
Atl.  1095,  liolding  that  defendant  must 
show  that  the  date  was  an  impossible 
date  when  two  different  constructions 
of  the  allegation  are  possible. 

[a]  Objection  should  be  taken  by 
motion  to  quash.  Boos  v.  State,  181 
Ind.  562,  105  N.  E.  117. 

17.  State  i:  Brooks,  33  Kan.  708,  7 
Pac.  591,  holding  an  information  charg- 
ing   violation    of    the    prohibitory    law 

on  the  day  of  ,  1884, 

sufS.eient,  and  followed  in  State  v.  Nag- 
ley,  8  Kan.  App.  812,  57  Pac.  554; 
Savage  v.  Com.,  84  Va.  582,  5  S.  E. 
563    (sustaining    an    allegation    of    sale 

"on     the     day     of     March, 

1887");  State  r.  Conega,  121  La.  522, 
46  So.  614   (sustaining  an  allegation  ©f 

sale   without  license   "on  the  

day    of    ,    1907").       See     also 

State  V.  Buck,  78  Me.  193,  3  Atl.  573, 
and  generally  12  Standard  Proc.  423, 
et  seq. 

18.  See  generally  12  Standard  Proc. 
419,  et  seq. 

19.  Cal.— People  t:  Hill,  20  Cal.  App. 
407,  129  Pac.  475.  Conn.— State  r.  Tul- 
ler,  34  Conn.  280;  Rawson  v.  State,  19 
Conn.  292.  la.— State  v.  Schilling,  14 
Iowa  455.  Kan. — State  t:  Nagley,  8 
Kan.  App.  812,  57  Pac.  554.  Ky. 
Smithers  v.  Com.,  12  Ky.  L.  Rep.  636. 
Minn.— State  v.  Lavake,  26  Minn.  526, 
6  N.  W.  339,  37  Am.  Rep.  415. 
Mo.— State  v.  Major,  81  Mo.  App.  289, 
words  "on  or  about"  may  be  regarded 
as  surplusage  and  do  not  render  aver- 
ment uncertain.  Compare  State  v.  Mar- 
tin, 108  Mo.  117,  18  S.  W.  1005;  State 
V.  McAnnally,  105  Mo.  App.  333,  79 
S.  W.  990  (in  a  prosecution  against  a 
druggist  for  selling  without  a  prescrip- 
tion an  indictment  is  not  uncertain  be- 
cause the  offense  is  charged  "on  or 
about"  the  day  named,  when  the  name 
of  the  purchaser  is  set  out.  N.  C. 
State  v.  Freeman,  162  N.  C.  594,  77  S. 
E.  780,  45  L.  R.  A.  (N.  S.)  977.  Tex. 
Keith   f.  State,  38  Tex.   Crim.   678,  44 


S.  W.  847.  Compare  Murphy  v.  State, 
59  Tex.  Crim.  479,  129  S.  W.  138,  in 
which  an  indictment  alleging  a  sale  in 
local  option  territory  "on  or  about" 
the  date  named  therein  was  held  in- 
sufficient for  failure  to  allege  the  time 
of  commission  of  the  offense.  '  Vt. 
State  V.  Kennedy,  36  Vt.  563.  Va. 
Runde  v.  Com.,  108  Va.  873,  61  S.  E. 
792.  Can.— Reg.  v.  Collier,  12  Ont.  Pr. 
316. 

[a]  An  allegation  of  unlawful  sell- 
ing "on  sr  about  the  months  of  Janu- 
ary, February  and  March"  has  been 
sustained.  State  v.  Findley,  77  Mo. 
338. 

[b]  Where  the  indictment  alleges  a 
sale  on  er  about  the  day  set  forth,  and 
charges  that  the  sale  occurred  on  elec- 
tion day,  the  allegation  is  not  uncer- 
tain. Keith  V.  State,  38  Tex.  Crim. 
678,  44  S.  W.  847. 

20.  Euge  V.  State,  62  Ind.  388;  Ef- 
finger  v.  State,  47  Ind.  235;  State  v. 
Slentz,  27  Ind.  App.  557,  61  N.  E.  793 
(obstructing  view  by  screens  on  Sun- 
day); State  r.  O'Keefe,  41  Vt.  691 
(objection  may  be  taken  by  motion  in 
arrest  of  judgment).  But  see  Farrell 
V.  State,  45  Ind.  371,  holding  that  in 
a  prosecution  for  selling  to  a  habitual 
drunkard  it  is  sufficient  to  state  that 
the  offense  occurred  on  or  about  a 
certain  day. 

[a]  An  indictment  charging  the 
commission    of    the    act   "on   or   about 

the day    of   ,   A.    D. 

190 — , "  is  insufficient  (Thurman  r. 
State,  45  Tex.  Crim.  569,  78  S.  W. 
937),  as  is  one  charging  the  commis- 
sion of  the  offense  of  selling  without 
a  license  to  have  been  committed  "on 

or    about   the   day     of    July, 

1S69,  which  was  the  first  day  of  the 
week,  commonlv  called  Sunday. ' '  Clark 
1-.    State,   34  Ind.  436. 

21.  See  generally  12  Standard  Proc. 
424,  et  seq.,  and  infra,  III,  B,  7,  ■  a, 
(IX);  III,  B,  7,  b;  III,  B,  7,  d. 
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violations  on  a  clay  other  than  that  stated  in  the  indictment  being  per- 
mitted without  the  accusation  being  in  that  form.^^  When  the  offense 
is  of  a  continuous  nature,  however,  as  in  the  cases  of  keeping  and 
maintaining  a  liquor  nuisance,  or  being  a  common  seller  of  intoxicating 
liquors,  the  use  of  a  continuando  is  proper.^^  This,  however,  does  not 
obviate  the  necessity  of  alleging  that  the  offense  was  committed  on  a 
particular  day.^*  In  accordance  with  the  general  rule,  the  use  of  a 
continuando,  wdien  unnecessary,  will  be  treated  as  surplusage.^^ 


22.  Fla.— Dansey  v.  State,  23  Fla. 
316,  321,  2  So.  692.  Kan.— State  v. 
Giroux,  75  Kan.  695,  90  Pac.  249.  S.  C. 
State  V.  Prater,  59  S.  C.  271,  37  S.  E. 
933. 

[a]  In  Rhode  Island  the  statute 
(Gen.  Laws,  c.  102,  §57)  provides  that 
the  true  date  of  sale  need  not  be  set 
forth.  When  the  offense  is  laid  with 
a  continuando,  proof  of  the  offense 
may  be  made  within  the  times  men- 
tioned. Where  the  offense  is  charged 
ou  a  certain  day  without  a  continuando, 
evidence  may  be  offered  as  to  the  con- 
dition of  things  before  and  after  the 
day  charged,  but  the  evidence  must 
be  confined  within  reasonable  limits 
in  the  discretion  of  the  court,  subject 
to  exception  in  case  of  gross  abuse. 
State  V.  Collins,  28  E.  I.  439,  67  Atl. 
796. 

23.  Fla. — Dansey  v.  State,  23  Fla. 
316,  2  So  692.  la.— Our  House  No.  2 
V.  State,  4  Greene  172.  Kan. — State 
i:  Giroux,  75  Kan.  695,  90  Pac.  249. 
Ky. — Reason  v.  Com.,  5  Ky.  L.  Eep. 
428.  Me.— State  v.  Cofren,  48  Me.  364 
(does  not  render  indictment  bad  for 
duplicity);  State  r.  Cottle,  15  Me.  473. 
Mass. — Com.  v.  Clark,  145  Mass.  251, 
13  N.  E.  888;  Com.  v.  M'lvor,  117 
Mass.  118;  Com.  v.  Snow,  14  Gray  20; 
Com.  V.  Hove,  9  Grav  292;  Com.  v. 
Keefe,  9  Gray  290.  N.  H.— State  r. 
Ingalls,  59  N.  H.  88.  S.  C— State  r. 
Prater,  59  S.  C.  271,  37  S.  E.  933. 
S.  D.— State  v.  Ely,  22  S.  D.  487,  118 
N.   W.   687. 

See  also  Com.  v.  Purdy,  147  Mass. 
29,  16  N.  E.  745;  12  Standard  Proc. 
424;  and  ijifra,  III,  B,  7,  a,  (IX);  III, 
B,  7,  d,  note  19. 

[a]  The  keeping  of  intoxicants  for 
sale  unlawfully,  or  the  unlawful  sale 
thereof  may  be  so  alleged.  Com.  v. 
Purdy,  146  Mass.  138,  15  N.  E.  364; 
Com.  V.  Hersey,  144  Mass.  297,  11  N.  E. 
116;  Com.  v.  Kerrissey,  141  Mass.  110, 
4  N.   E.   820. 

[b]  An  i-ndictment  charging  the 
keeping  of  a  liquor  nuisance  between  a 
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specified  date  and  the  date  of  the  find- 
ing of  the  indictment  was  sufficient  to 
cover  the  period  between  the  specified 
day  and  the  first  day  of  the  term  at 
which  the  indictment  was  found.  State 
V.   Peloquin,   106  Me.   358,   76   Atl.   888. 

[c]  That  "on  the  first  day  of  July, 
1887,  and  on  divers  other  days  and 
times  between  that  day  and  the  date" 
of  filing  the  complaint,  the  defendant 
sold  intoxicating  liquors,  sufficiently 
charges  a  sale  on  July  1st.  Com.  v. 
Ehodes,  148  MaSs.  123,  19  N.  E.  22. 
To  same  effect  U.  S. — Endleman  v. 
United  States,  86  Fed.  456,  30  C.  C. 
A.  186.  Mass. — Com.  i:  Manning,  164 
jNIass.  547,  42  N.  E.  95.  Mo.— State 
r.  Major,  81  Mo.  App.  289,  charging 
sale  as  druggist.  N.  Y. — Osgood  f. 
People,  39  N.  Y.  449;  People  v.  Adams, 
17   Wend.  475. 

[d]  If  the  words  "at  divers  times" 
be  omitted,  but  one  offense  can  be 
shown.  State  v.  Hodgson,  66  Vt.  134, 
28  Atl.  1089;  State  i:  Jones,  39  Vt. 
370. 

[e]  An  indictment  charging  the 
defendant  with  being  a  common  seller 
of  intoxicating  liquors  "on  the  third 
of  April,  1865,  within  six  months  last 
past,"  only  charges  the  offense  as  of 
April  3,  1865,  and  limits  the  proof 
to  that  day.  Com.  v.  Traverse,  11  Al- 
len (Mass.)  260. 

24.  State  t:  Peloquin,  106  Me.  358, 
76  Atl.  888;  State  v.  O'Donnell,  81  Me. 
271,   17  Atl.   66. 

As  to  necessity  for  alleging  day  of 
sale  or  gift,  see  supra,  III,  B,  6,  b, 
(11). 

[a]  Where  the  indictment  was 
found  at  the  May  term,  1888,  and  the 
indictment  charged  the  offense  as  com- 
mitted on  May  15th,  1807  "and  on 
divers  other  days,"  etc.,  the  indict- 
ment was  held  fatally  defective,  though 
a  nol  pros,  had  been  entered  as  to 
all  times  prior  to  May  15,  1887.  State 
r.  O'Donnell,  81  Me.  271,  17  Atl.  66. 

25.  Fla.— Dansev  r.  State,  23  Fla. 
316,    2    So.    692.     Ky.— South   v.    Com., 
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c.  Knowledge  or  Intent.^^  —  It  may  be  stated  generally  that  in  a 
prosecution  for  violation  of  the  liquor  laws  it  is  not  necessary  to  allege 
a  scienter  or  a  criminal  intent  unless  the  statute  expressly  includes 
knowledge  or  intent  as  an  ingredient  of  the  offense.^^  But  when 
knowledge  is  made  an  essential  element  of  the  offense,-®  it  then  becomes 
necessary  to  include  an  allegation  in  respect  thereto  in  the  indictment 


79  Ky.  493.  Mass. — Com.  f.  Manning, 
164  Mass.  547,  42  N.  E.  95;  Com.  v. 
Ehodes,  148  Mass.  123,  19  N.  E.  22; 
Com.  V.  Walton,  11  Allen  238;  Com.  v. 
Kendall,  12  Cush.  414;  Com.  v.  Brj- 
den,  9  Mete.  137.  Mo. — State  v.  Major, 
81  Mo.  App.  289.  N.  Y.— People  v.  Gil- 
kinson,  4  Park.  Crim.  26.  Vt.— State 
V.  Munger,  15  Vt.  290. 

See  generally  12  Standard  Proc. 
425,  et  seq. 

[a]  This  course  has  been  adopted 
when  the  continuando  ran  to  a  date 
after  the  filing  of  the  indictment,  the 
date  of  the  commission  of  the  offense 
being  held  to  be  the  precise  date  set 
forth,  Fla.— Dansey  v.  State,  23  Fla. 
316,  2  So.  692.  Ky.— South  v.  Com., 
79  Ky,  493.  Mass.— Com.  v.  Ehodes, 
148  Mass.  123,  19  N.  E.  22;  Com.  r. 
Walton,  11  Allen  238;  Com.  v.  Kendall, 
12  Cush.  414;  Com.  v.  Bryden,  9  Mete. 
137.  N.  Y.— People  v.  Gilkinson,  4 
Park,  Crim.  26.  Vt. — State  v.  Munger, 
15  Vt.  290. 

Compare  People  V.  Hamilton,  101 
Mich.  87,  59  N.  W.  401,  as  to  whether 
a  continuando  can  be  rejected  as  sur- 
plusage. 

26.  Necessity  generally  for  aver- 
ments as  to  knowledge,  intent,  etc., 
see  12  Standard  Proc.  399,  et  seq. 

Necessity  for  averring  "knowledge" 
in  prosecutions  to  abate  nuisance,  see 
iJifra,  IV,   A.   2,   d. 

27.  Bootn  V.  United  States,  197  Fed. 
283,  116  0.  C.  A.  645.  And  see  the 
following:  Ark. — Warwick  r.  State,  48 
Ark.  27,  2  S.  W.  253.  Conn.— Barnes 
r.  State,  19  Conn.  397.  Ga. — Loeb  v. 
State,  75  Ga.  258;  Hall  v.  State,  3  Ga. 
18.  lU.— Kroer  t'.  •  People,  78  HI.  294, 
McCutcheon  v.  People,  69  HI.  601  (sell- 
ing to  a  minor) ;  Fant  v.  People,  45 
HI.  259.  Ky.— Ulrich  v.  Com.,  6  Bush 
400,  Mich.— People  v.  Cox,  70  Mich. 
247,  38  N.  W,  235;  People  v.  Wald- 
vogel,  49  Mich.  337,  13  N.  W.  620. 
N.  H.— State  v.  Abbott,  31  N.  H.  434. 
Tenn. — Sanderlin  v.  State,  2  Humph. 
315.  Wis.— State  v.  Hartfiel,  24  Wis. 
60.  Can.— Eeg.  v.  O'Kell,  1  N.  W.  Ter. 
79. 


25 


[a]  It  is  not  essential  to  allege  that 
the  defendant  knew  that  the  liquor 
sold  by  him  was  intoxicating.  Dom- 
inick  t-.  State,  27  Ohio  Cir.  Ct.  305; 
State  V.  Carson,  2  Ohio  Dec.  (Eeprint) 
81. 

[b]  Prohibited  District. — An  indict- 
ment for  unlawfully  selling  intoxicants 
within  the  prohibited  distance  of  a 
fair  grounds  need  not  allege  that  the 
defendant  knew  that  the  sale  was  made 
within  the  prohibited  district.  State 
r.  Long,  48  Ohio  St.  509,  28  N.  E. 
1038;  Heck  i:  State,  44  Ohio  St.  536, 
9  N.  E.  305;  State  r.  Fromer,  6  Ohio 
Dec.  374,  380  (discussing  the  local 
cases  on  this  question). 

[c]  Under  a  statute  making  it  an 
offense  for  one  knowingly  to  aid  in 
procuring  liquer  to  be  used  for  illegal 
purposes,  it  is  not  sulficient  to  allege 
that  the  accused  knowingly  aided  the 
person  named  in  procuring  the  liquor 
for  unlawful  purposes,  it  being  neces- 
sary also  to  allege  how,  or  in  what 
manner,  the  defendant  aided  in  pro- 
curing the  liquor,  and  also  that  the 
defendant  knew  that  the  liquor  was  to 
be  disposed  of  for  an  unlawful  pur- 
pose and  what  the  purpose  was.  State 
V.  Benjamin,  49  Vt.  101, 

[d]  The  Washington  statute  dis- 
penses with  the  necessity  of  alleging 
knowledge  of  the  principal  of  the  acts 
of  his  agent  in  illegally  transporting 
liquor  into  a  prohibited  district.  State 
V.  Muller,  80  Wash,   368,   141   Pac.  910. 

28.  Ky.— Hinkle  v.  Com.,  25  Ky.  L. 
Eep.  313,  75  S.  W.  231;  Com.  r.  Bell, 
14  Bush  433,  Mo,— State  i:  Hume,  141 
Mo.  App.  487,  124  S.  W.  1099.  Ohio. 
Miller  r.  State,  3  Ohio  St.  475.  Okla. 
Michael  r.  State,  2  Okla.  Crim.  703, 
103  Pac.  1069.  Va.— O 'Donncll  v. 
Com.,  108  Va.  882,  62  S.  E.  373.  W.  Va. 
State  V.  Parkersburg  Brew.  Co.,  53  W. 
Va.  591,  45  S.  E.  924;  State  v.  Bog- 
gess,  36  W.  Va.  713,  15  S.  E.  423. 

[a]  In  Wilson  v.  State,  19  Ind. 
App.  389,  46  N.  E.  1050,  it  was  held 
that  knowledge  of  the  unlawful  act 
was    necessary    in    order    to    sustain    a 
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or  information.     The  same  is  true  where  a  criminal  intent  is  made 
an  essential  element  ©f  the  offense.-^  _ 

Particular  Offenses.so  _  While  under  the  statutes  in  some  jurisdic- 
tions it  is  unnecessary  for  an  indictment  charging  the  offense  of  sell- 
ing to  a  minor  to  allege  that  the  seller  knew  that  the  purchaser  was 
a  minor,^^  in  other  jurisdictions,  such  an  averment  is  required.^^ 
Averments  as  to  knowledge  are  not  always  necessary  in  indictments 
for  selling  liquors  to  habitual  drunkards  or  intoxicated  persons.^^ 
But  here  again  because  of  statute  it  is  sometimes  necessary  to  allege 


conviction  for  unlawfully  permitting 
persons  other  than  members  of  the 
family  to  go  into  a  place  where  in- 
toxicating liquors  on  days  ©r  during 
hours  when  the  sale  of  liquors  are  pro- 
hibited. 

29.  State  i:  Breaux,  122  La.  514,  47 
So.  876,  requiring  allegation  of  inte'nt 
by   reason  of  statute. 

[a]  Under  the  Massachusetts  stat- 
ute (Pub.  St.,  ch.  100,  §17)  an  illegal 
intent  must  be  alleged.  Com.  r.  Igo, 
158  Mass.  199,  33  N.  E.  339;  Com.  f. 
Intoxicating  Liquors,   138   JVIass.  506. 

[b]  Sufficient  Averments. — An  al- 
legation that  defendant  did  "keep  for 
sale"  certain  liquor  is  equivalent  to 
an  allegation  that  he  kept  the  liquor 
with  intent  to  sell  same.  State  v. 
Prescott,  67  N.  H.  203,  30  Atl.  342. 

[cj  Where  the  unlawful  keeping  of 
liquors  for  sale  is  an  offense  whether 
the  intent  is  to  sell  them  at  the  place 
where  they  are  kept,  ©r  at  other  places 
in  the  state,  an  indictment  is  suffi- 
cient which  charges  that  they  were 
kept  with  intent  to  unlawfully  sell  the 
same  within  the  state,  it  not  being 
necessary  to  allege  that  the  intent  was 
to  sell  them  in  the  district  in  whicli 
they  were  kept.  Com",  v.  Gillon,  148 
Mass.  15,  18  N.  E.  584. 

[dj  Under  a  statute  prohibiting  the 
sale  of  liquors  "if  intended  to  be 
drank"  on  the  premises,  an  indictment 
charging  that  the  sale  was  made  to  be 
drank  upon  the  premises  is  sufficient. 
Bilbro  V.  State,  7  Humph.   (Tenn.)   534. 

[ej  An  indictment  charging  tlie 
defendant  with  the  "keeping  of  liquors 
with  the  intent  to  sell  the  same," 
etc.,  is  sufficient  without  alleging  that 
they  were  so  kept  in  violation  of  law. 
State  V.  Collins,  11  Iowa  141. 

[f]  An  objection  that  the  indict- 
ment failed  to  allege  intent  cannot 
first  be  presented  on  appeal.  Com.  v. 
Blanchard,   105   Mass.   173. 

30.     See   infra,   III,   B,   7. 
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31.  Ala. — Bain  r.  State,  61  Ala.  75. 
Compare  Marshall  v.  State,  49  Ala.  21 
(holding  that  "the  intention  of  the 
accused  is  an  essential  ingredient  of 
this  offense").  Ga. — Loeb  v.  State,  75 
Ga.  258.  HI. — McCutcheon  f.  People, 
69  111.  601.  Ind.— Ward  V.  State,  48 
Ind.  289;  Goetz  v.  State,  41  Ind.  162; 
State  r.  Kalb,  14  Ind.  403.  la.— .lam- 
ison  i;.  Burton,  43  Iowa  282.  N.  H. 
State  v.  Bean,  71  Atl.  216.  Pa.— Com. 
V.  Sellers,  130  Pa.  32,  18  Atl.  541,  542, 
25  Wkly.  N.  Cas.  154.  W.  Va.— State 
f.  Cain,  9  W.  Va.  559. 

32.  D.  C. — Loeffler  v.  District  of 
Columbia,  15  App.  Cas  329.  Ohio. 
Aultfather  t:  State,  4  Ohio  St.  467. 
But  see  State  v.  Fromer,  6  Ohio  Dec. 
374,  379,  386,  discussing  Aultfather  V. 
State,  supra,  and  other  local  cases. 
Tex. — Ferguson  r.  State,  50  Tex.  Crim. 
155,  95  S.  W.  Ill;  .Jones  v.  State,  46 
Tex.  Crim.  517,  81  S.  W.  49;  Williams 
V.  State,  23  Tex.  App.  70,  3  S.  W. 
661. 

[a  J  Sufficient  Averment. — An  in- 
formation which  charges  that  defend- 
ant "did  wilfully,  unlawfully  and 
knowingly  sell  and  give  intoxicating 
liquor"  to  a  minor,  sufficiently  charges 
that  defendant  had  knowledge  of  the 
minority  of  the  purchaser,  and  the 
word  "knowingly"  is  not  referable  to 
the  act  of  selling  the  liquor  alone,  but 
imports  knowledge  of  the  thing  done 
as  well  as  an  evil  intent  or  bad  pur- 
pose in  doing  such  thing.  State  r.  De 
Paoli,  24  Wash.   71,  63   Pac.   1102. 

33.  Ala.— Bain  r.  State,  61  Ala.  75. 
ni.— Mapes  V.  People,  69  111.  523.  Ind. 
Werneke  v.  State,  50  Ind.  23;  Wer- 
neke  v.  State,  49  Ind.  210.  Mich.— Peo- 
ple i:  Sharrar,  164  Mich.  207,  127  N. 
W.  801,  '130  N.  W.  693.  Minn.— State 
V.  Heek,  23  Minn.  549.  Miss. — Jenkins 
r.  State,  82  Miss.  500,  34  So.  217. 
Ohio. — See  State  v.  Fromer,  6  Ohio  Dec. 
374,  379  (in  which  Farrell  v.  State,  32 
Ohio    St.    456,    30    Am.    Eep.    614,    is 
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that  the  defendant  knew  the  person  to  whom  the  liquor  was  sohl  to 
be  an  inebriate.-^*  It  has  been  held  unnecessary  upon  a  prosecution  for 
illegally  keeping  a  place  where  intoxicating  liquors  were  sold  and 
given  away,  to  allege  that  the  accused  "knowingly"  kept  said  place.-^^ 
Indictments  for  unlawfully  keeping  open  a  place  where  intoxicants  are 
sold,  on  prohibited  days,  or  during  prohibited  hours,  are  not  required 
to  contain  an  averment  as  to  the  purpose  or  intent  for  being  open.^'*' 
So  also,  upon  prosecutions  for  illegally  selling  or  giving  away  liquor, 
allegations  of  intent  have  been  held  necessary,"  and  unnecessary,-^ 
depending  upon  the  statute  creating  or  defining  the  offense. 

d.     Description   of  Liquor.  — In   describing  the  liquor  sold  in  an 
indictment  or  information  for  an  illegal  sale  thereof,^^  it  is  generally 


discussed);  Parker  v.  State,  4  Ohio  St. 
563.  Wash.— State  v.  De  Paoli,  24 
Wash.  71,  63  Pac.  1102,  in  previous 
note. 

34.  Com.  V.  Bell,  14  Bush  (Ky.) 
433.  ^    ^  ' 

[a]  An  information  will  not  be 
quashed  because  the  affidavit  upon 
which  the  defendant  was  arrested 
failed  to  state  that  the  defendant  knew 
that  the  person  to  whom  the  liquor 
was  sold  was  a  person  in  the  habit  of 
becoming  intoxicated,  such  allegation 
appearing  in  the  information.  Parker 
V.  State,  4  Ohio   St.  5G3. 

[b]  Sufficient  Averments, — In  Woods 
v.  Prineville,  19  Ore.  108,  23  Pac.  880, 
an  information  was  held  sufficiently  to 
charge  knowledge  in  which  it  was  al- 
leged that  the  defendant  "did  furnish 
A.  C.  intoxicating  liquors,  to-wit,  beer 
and  whisky;  the  said  A.  C.  being  then 
and  there  an  habitual  drunkard,  and 
prior  thereto  having  been  declared  an 
habitual  drunkard  by  the  town  coun- 
cil by  an  ordinance,  which  made  it 
uulaypful  for  any  person  to  furnish  the 
said  A.  C.  any  spirituous,  malt,  or 
vinous  liquors,"  etc. 

35.  Page  r.  State,  28  Ohio  Cir.  Ct. 
660, 

An  allegation  that  the  defendant 
kept  a  house  * '  used  for  the  illegal  sale 
or  keeping  of  intoxicating  liquor" 
means  a  keeping  of  such  place  with 
a  knowledge  of  such  use;  the  language 
used  in  the  indictment  following  the 
language  of  the  statute.  State  v.  Mc- 
Gough,  14  E.  I.  63. 

36.  111.— Fant  v.  People,  45  111.  259. 
Mich.— Lynch  r.  People,  16  Mi(  h.  472. 
Mo- — City  of  Louisiana  v.  Anderson, 
100  Mo.  App.  341,  73  S.  W.  875.  Ohio. 
Lederer  v.  State,  11  Ohio  Dec.  (Reprint) 
31,  24  Wkly.  L.  Bui.  153.     S.  D.— State 


V.   Donaldson,   12   S.   D.   259,   81   N.   W. 
299. 

See  also  O'Neil  v.  State,  116  Ga. 
839,   43    S.   E.    248. 

[a]  In  West  Virginia  on  a  prosecu- 
tion for  illegally  selling  liquor  on  an 
election  day  it  is  not  necessary  to  al- 
lege any  special  criminal  intent,  it  be- 
ing sufficient  to  allege  the  general 
criminal  intent,  that  is,  that  the  ac- 
cused knowingly  and  wilfully  did  the 
unlawful  act.  State  v.  Pearis,  35  "W. 
Va.   320,   13   S.   E.   1006. 

37.  State  r.  Emmons  (Ore.),  104 
Pac.  882,  106  Pac.  451,  holding  that 
when  a  local  option  statute  makes  the 
giving  away  of  liquor  for  the  purpose 
of  evading  such  statute  a  crime,  in- 
tent must  be  alleged,  and  "an  aver- 
ment of  an  intention  to  evade  'the 
order  of  prohibition  duly  made  and 
entered  by  the  county  court  of  Wal- 
lowa County,'  etc.,  is  not  tantamount 
to  an  allegation  of  a  disposal  of  such 
alcoholic  beverages  with  a  purpose  of 
evading  the  provisions  of  the  local 
option   law." 

See  also  State  v.  Hume,  141  Mo. 
App.  487,  124  S.  W.  1099,  as  to  al- 
leging knowledge  of  physician  charged 
with  unlawfully  giving  prescription  to 
a  person  to  obtain  intoxicating  liquor 
as   a   beverage. 

38.  Booth  V.  United  States,  197  Fed. 
283,  116  C.  C.  A.  645,  selling  without 
license;  Lederer  v.  State,  11  Ohio  Dec. 
(Reprint)  31,  24  Wkly.  L.  Bui.  153; 
Moliter  r.  State,  10  Ohio  Dec.  (Re- 
print) 324.  See  also  Com.  v.  Murphy, 
165  Mass.  m,  42  IST.  E.  504,  52  Am.  St. 
Rep.  496,  30  L.  R.  A.  734;  State  V. 
Fromer,   6  Ohio  Dec.  374,   385. 

39.  U,  S.— Booth  r.  United  States, 
197  Fo.I.  283.  Ark.— State  r.  Witt,  39 
Ark.  216.     Ga.— Stoner  c.  State,  5  Ga. 
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sufficient  to  follow  the  language,  or  substantially  the  language  of  the 
statute  on  Avhich  the  prosecution  is  founded. 

The  particular  kind  of  liquor  sold.io  or  kept  for  sale,  need  not  be  de- 


App.  716,  63  S.  E.  602.  Ind.— Rigrish 
f.  Btatc,  178  Ind.  470,  99  N.  E.  7S6, 
maintaining  a  place  for  unlawful  sale 
of  liquor.  Kan. — Lincoln  Center  v. 
Linker,  7  Kan.  App.  282,  53  Pae.  787, 
violation  of  city  ordinance.  N.  Y. 
People  V.  Myers,  109  App.  Biv.  143, 
95  N.  Y.  Supp.  993,  a  firmed,  185  N.  Y. 
558,  77  N.  E.  1193;  People  v.  Squires, 
110  App.  Div.  922,  95  N.  Y.  Supp.  995. 
R.  I. -State  V.  McKenna,  16  R.  T.  398, 
17  Atl.  51.  Vt.— State  v.  Spaulding, 
61  Vt.  505,  514,  17  Atl.  844. 

[a]  Exact  Language  Need  Not  Be 
Followed. — An  indictment  charging  tlic 
sale  of  "intoxicating  liquor,  to-wit,  one 
pint  of  whisky,"  etc.,  sufficiently  de- 
scribes the  offense  ef  selling  "distilled 
liquor"  within  the  meaning  of  the 
statute.  State  r.  Dengolensky,  82  Mo. 
44;  State  v.  Williamson,  21  Mo.  496. 
[bj  Under  a  statute  prohibiting  the 
selling  of  "intoxicating  liquor  and 
cider,"  an  indictment  charging  the 
selling  of  "cider  and  fermented 
liquors"  has  been  held  t©  sufficiently 
and  substantially  charge  an  offense 
thereunder,  the  indictment  in  every 
other  jiarticular  conforming  to  the 
statutory  form  prescribed.  State  V. 
Spaulding,   61    Vt.   505,   17    Atl.    814. 

[c  I  Sufficiency  generally  of  follow- 
ing language  of  statute,  see  supra,  III, 
B,  5,  b,  and  12  Standard  Proc.  442, 
ct   seq. 

40.  U.  S.— Booth  r.  United  States, 
197  Fed.  283,  116  C.  C.  A.  645;  Unite. I 
States  V.  Gordon,  1  Cranch  C.  C.  58, 
25  Fed.  Cas.  No.  15,233.  Ark.— State 
V.  Witt,  39  Ark.  216.  Conn.— Stat«(  v. 
Teahan,  50  Conn.  92.  Dak. — People  r. 
Sweetser,  1  Dak.  308,  46  N.  W.  452. 
Fla.— Brass  v.  State,  45  Fla.  1,  34  So. 
307;  Dansey  v.  State,  23  Fla.  316,  2 
So.  692.  Ga.— Wells  v.  State,  118  Ga. 
556,  45  S.  E.  443  (selling  without 
license,  and  statute  does  not  so  pre- 
scribe);  Maddox  r.  State,  118  Ga.  32, 
44  S.  E.  806;  Hancock  r.  State,  114 
Ga.  439,  40  S.  E.  317;  Stoner  r.  State, 
5  Ga.  App.  716,  63  S.  E.  602.  111. 
People  V.  McBride,  234  111.  146,  84  N. 
E.  865,  123  Am.  St.  Rep.  82.  Ind. 
Donovan  r.  State,  170  Ind.  123,  83  N. 
E.  744;  Buell  i;.  State,  72  Ind.  523; 
Hooper  r.  State,  56  Ind.  153;  Downev 
V.  State,  20   Ind.  82;  Fetterer  v.  State, 
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18  Ind.  388;  State  v.  Graeter,  6  Blackf. 
105;  Callahan  v.  State,  2  Ind.  App.  417, 
28   N.   E.   717.     la. — State  r.   Bonahue, 
120  Iowa  154,  94  N.  W.  503;   Foreman 
r.  Hunter,  59  Iowa  550,  13  N.  W.  659; 
State  r.  Whalen,  54  Iowa  753,  6  N.  W. 
552.     Kan.— State    f.    King,    92    Kan. 
989,  142  Pac.  296  (under  a  general  pro- 
hibitorv  statute) ;  State  v.  Schmidt,  92 
Kan.  457,  140  Pae.  843;  State  v.  Whis- 
ner,  35   Kan.   271,  10   Pac.  852    (selling 
Avithout    license) ;    State    v.    Brooks,   33 
Kan.   708,  7  Pae.  591;   State  f.   Sterns, 
28  Kan.  154;  Lincoln  Center  V.  Linker, 
7    Kan.    App.    282,    53    Pac.    787.      Ky. 
Cockerell  r.   Com.,   115   Ky.   296,   73   S. 
W.    760;    Com.    v.    Travlor,    20    Ky.    L. 
Rep.  97,  45  S.  W.  356,  450.     Me.— State 
r.  Dorr,  82  Me.  341,  19  Atl.  861.     Mass. 
Com.    r.    Henderson,    140    ]\rass.    303,   5 
N.  E.  832;  Com.  r.  Bennett,  108  Mass. 
30,  11  Am.  Rep.  304;  Com.  v.  Odlin,  23 
JMck.  275;  Com.  v.  Clark,  14  Gray  367; 
Com.    V.    Ryan,    9    Gray    137;    Com.    r. 
Conant,   6    Gray   482.     Minn. — State   v. 
McGinnis,  30  Minn.  52,  14  N.  W.  258; 
State    r.    Heck,    23     Minn.     549.       Mo. 
State   r.   Rogers,   39   Mo.  431;   State   r. 
Melton,  38  I\Io.  368;   State  V.  Hays,  38 
Mo.  367;  State  v.  Blands,  101   Mo.  App. 
618,  74  S.  W.  3.    N.  H.— State  r.  Blais- 
doll,   33   N.   H.   388.      N.   J.— State    v. 
Farnum,  66  N.  J.  L.   397,  52   Atl.  956; 
State  r.  American  Forcite  Powder  Mfg. 
Co.,  50  N.  J.  L.  75,  11  Atl.  127;  Stato 
r.  Fox,  16  N.  J.  L.  152.     N.  Y.— People 
r.  Seeley,  105  App.  Div.   149,  93  N.  Y. 
Supp.  9S2;  People  r.  Wheelock,  3  Park. 
Crim.    9.      N.   C— State   r.   Downs,    116 
N.    C.    1064,    21    S.    B.     689;     State     V. 
Packer,  80  N.  C.  439.     N.  D.— State  v. 
Rozum,    8    N.    D.    548,    80    N.    W.    477. 
Okla.— De  Graff  v.  State,  2  Okla.  Crim. 
519,    103    Pae.   538;    Reed   v.   Territory, 
1    Okla.    Crim.    481,    98    Pac.    583,    129 
Am.    St.    Rep.     861.       Ore.— Frisbie    v. 
State,   1   Ore.   248.      Tex.— Hardwick   v. 
State,    55    Tex.    Crim.    140,    114    S.    W. 
832;  Piper  v.  State,  53  Tex.  Crim.  485, 
496,    110    S.    W.    898;    Wilson   v.    State 
(Tex.   Crim.),   55   S.   W.   68;   Frickie   V. 
State,    39    Tex.    Crim.    254,    45    S.    W 
810;    Cochran   v.   State,    26    Tex.    678. 
Utah.— Bruce  v.  East,  43  Utah  327,  134 
Pac.   1175.     Vt.— State  r.  Hazelton,  78 
Vt.  467,  63  Atl.  305;  State  v.  Paige,  78 
Vt.   286,  62   Atl.   1017;   State  v.  Barr, 
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scribed  in  an  indictment  or  information  for  violation  of  the  liquor  laws." 
Where  the  statutory  prohibition  refers  to  "intoxicating  liquors,"  it 
is  sufficient  for  the  indictment  to  use  that  term  without  further  par- 
ticularity or  description  ;4-  but  it  is  not  sufficient  to  charge  a  sale  of 
spirituous,  vinous  and  malt  liquors.*^*  So  if  the  sale  or  gift  of  vinous, 
malt  or  spirituous  liquors  be  forbidden,  it  is  sufficient  to  allege  that 
the  article  sold  or  given  away  was  one  of  that  character  j**'  but  it  is 


78  Vt.  97,  62  Atl.  43;  State  r.  Hodg- 
son, 66  Vt.  134,  28  Atl.  1089;  State 
V.  Spaulding,  61  Vt.  505,  17  Atl.  844; 
State  V.  Eeynelds,  47  Vt.  297.  Va. 
Eose  V.  Com.,  106  Va.  850,  56  S.  E. 
151;  Savage  v.  Com.,  84  Va.  582,  5  S. 
E.  563.  Wash.— State  v.  Muller,  80 
Wash.  368,  141  Pac.  910,  obviated  by 
statute. 

[a]  In  Maryland,  the  statute  (Act, 
1S90,  ch.  429)  provides  that  the  par- 
ticular liquer  sold  need  not  be  specified, 
but  the  defendant  may  obtain  a  state- 
ment of  the  particular  liquor  sold  from 
the  prosecution  before  the  trial.  Kiefer 
V.  State,  87  Md.  562,  40  Atl.  377. 

[b]  In  New  York,  it  is  sufficient  to 
merely  allege  a  sale  of  "liquors,"  the 
statute  defining  the  term.  People  r. 
Myers,  109  App.  Div.  143,  95  N.  Y. 
Supp.  993. 

[c]  A  statutory  provision  that  the 
Information  is  not  required  to  specify 
the  kind  of  liquor  sold,  is  not  uncon- 
stitutional for  failing  to  inform  accused 
of  the  nature  of  the  charge  against 
him.  People  v.  McBride,  234  111.  146, 
84  N.   E.   865,   123   Am.   St.   Eep.   82. 

[d]  Naming  Several  Liquors. — (1) 
An  indictment  charging  a  sale  of  ' '  in- 
toxicating liquors,  to-wit,  whisky, 
brandy,  ale,  beer  and  wine,  a  mix- 
ture thereof,"  etc.,  is  sufficient  without 
specially  naming  any  one  of  them. 
Coekerell  v.  Com.,  115  Ky.  296,  73  S. 
W.  760.  See  also  State  v.  Brown,  51 
Conn.  1.  (2)  It  is  unnecessary  to  al- 
lege whether  the  mixture  sold  con- 
tained all,  or  only  one  or  more  of  the 
liquors  named  in  the  indictment.  Dow- 
dy V.  Com.,  31  Ky.  L.  Eep.  33,  101 
S.  W.  338. 

[e]  Where  the  statute  classifies 
beer  and  wine  as  intoxicating  liquors, 
it  will  be  construed  to  mean  fermented 
or  malt  beer,  though  the  statute  does 
not  so  state,  and  therefore  it  is  un- 
necessary to  state  in  the  indictment 
the  kind  of  beer  sold  or  that  it  was 
a  beer  containing  alcohol.  If  as  a  mat- 
ter of  fact  it  did  not  contain  alcohol, 


such  fact  might  be  shown  as  a  defense. 
State  V.  Houts,  36  Mo.  App.  265,  273. 

[f  ]  "Imported' '  Liquor. — Where  the 
statute  prohibits  absolutely  the  sale  of 
demestic  liquors  in  any  quantity,  but 
authorizes  the  sale  of  liquors  imported 
from  foreign  countries,  but  only  in 
quantities  as  large  or  larger  than  the 
federal  revenue  laws  permit,  it  is  un- 
necessary in  an  indictment  charging  a 
sale  of  a  less  quantity  than  that  per- 
mitted to  be  sold  by  the  revenue  law 
to  state  whether  the  liquor  was  or  was 
not  imported.  State  v.  Crowell,  30  Me. 
115. 

41.  State  V.  Paige,  78  Vt.  286,  62 
Atl.   1017. 

42.  U.  S.— Booth  r.  United  States, 
197  Fed.  283,  116  C.  C.  A.  645.  Ind. 
Wills  v.  State,  69  Ind.  28-6;  Plunkett 
r.  State,  69  Ind.  68;  Garst  v.  State,  68 
Ind.  101;  Coverdale  r.  State,  60  Ind. 
307;  Callahan  f.  State,  2  Ind.  App. 
417,  28  N.  E.  717.  Ky.— Com.  f.  Jarvis, 
120  Ky.  334,  86  S.  W.  556.  Minn. 
State  r.  McGinnis,  30  Minn.  52,  14  N. 
W.  258.  Mo.— State  r.  Burk,  151  Mo. 
Ajap.  ]S8,  131  S.  W.  883.  Tex.— Piper 
r.  State,  53  Tex.  Crim.  485,  110  S.  W. 
898.  Vt.— State  t:  Hazleton,  78  Vt. 
467,    63    Atl.    305. 

Compare,  State  t:  Cox,  29  Mo.  475. 

43.  Floyd  v.  State  (Tex.  Crim.),  147 
S.  W.  264. 

[a]  When  the  statute  declares  beer 
to  be  an  intoxicating  liquor,  it  is  suf- 
ficient to  describe  it  in  the  indictment 
as  being  an  intoxicating  liquor,  nor 
is  it  necessary  to  charge  it  as  a  malt 
liquor,  as  the  court  will  take  judicial 
notice  of  that  fact.  Welsh  r.  State, 
126  Ind.  71,  25  N.  E.  883,  9  L.  E.  A. 
664. 

44.  Ala.— Boon  r.  State,  69  Ala.  226; 
Powell  V.  State,  69  Ala.  10.  Ark.— State 
r.  Witt,  39  Ark.  216.  N.  J.— State  r. 
Farnum,  66  N.  J.  L.  397,  52  Atl.  956, 
distinpuishing  State  v.  Fox,  16  N.  J. 
L.  152. 

[a]  Compare,  State  v.  Eaiford,  7 
Port.  (Ala.)  101,  holding  that  where 
the  statute  makes  it  an  offense  to  sell 
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not  sufficient  to  merely  allege  a  sale  of  intoxicating  liquors.'^s  If  a 
videlicet  be  used  in  describing  the  liquor,  the  effect  is  to  restrict  the 
charge  to  that  liquor  described  as  sold  or  kept  for  sale  m  violation 

of  law.^^  . 

That  Liquor  Intoxicating,  etc.— When  the  statutory  definition  ot  the 
term  "liquor"  makes  it  cover  all  spirituous  and  malt  liquors,  the 
indictment  or  information  need  not  allege  that  the  beverage  sold  or 
given  away  was  an  intoxicating  liquor."^  And  when  the  liquor  is 
described,  in  the  language  of  the  statute,  as  either  vinous,  malt  or 
spirituous,  it  is  not  necessary  to  allege  that  it  was  intoxicating.'^*  if 
the  selling  or  keeping  for  sale  of  a  particular  beverage  is  prohibited, 
it  is  likewise  unnecessary  to  allege  that  such  beverage  w^as  either  spir- 


rum,  brandy,  whisky,  or  other  spirit- 
uous liquors,  it  is  necessary  to  allege 
the  particular  liquor  claimed  to  have 
been   sold. 

[  b  ]  The  use  of  the  word  ' '  spiritual ' ' 
instead  of  "spirituous"  liquors  does 
not  invalidate  the  indictment,  especial- 
ly where  the  indictment  in  stating  the 
amount  of  liquors  sold  describes  it  as 
"spirituous"  liquor.  State  v.  Clark, 
3   lud.   451. 

[c]  When  the  statute  forbids  the 
sale  of  spirituous,  vinous,  malt  or  in- 
toxicating liquors,  an  information 
charging  that  a  defendant  did  ' '  en- 
gage in  and  carry  on  the  business  of 
a  dealer  in  liquors,"  has  been  held 
sufficient  without  further  designation. 
Hallbeck  v.  State,  57  Fla.  15,  49  So. 
153;  Ladson  v.  State,  56  Fla.  54,  47 
So.  517;  Brass  v.  State,  45  Fla.  1,  34 
So.  307. 

[d]  An  allegation  of  a  sale  of 
"beer"  is  sufficient  under  a  statute 
prohibiting  the  sale  of  spirituous, 
vinous  or  malt  liquors.  Turner  f. 
State,   175  Ind.   1,  93   N.  E.  225. 

[e]  Charging  a  sale  of  alcohol  is 
not  sufficient,  it  being  neither  a  vinous 
or  spirituous  liquor.  Lemly  v.  State, 
70  Miss.  241,  12  So.  22,  20  L.  E.  A. 
645. 

45.  McDuffie  r.  State,  87  Ga.  687, 
13  S.  E.  596;  Weisbrodt  V.  State,  50 
Ohio  St.  192,  33  N.  E.  603. 

[a]  In  Indiana  it  has  been  held  suffi- 
cient by  reason  of  statute,  to  describe 
the  article  sold,  as  "intoxicating 
liquor, ' '  and  not  as  spirituous,  vinous  or 
malt  liquors.  State  r.  Hannum,  53  Ind. 
335;  State  v.  Graeter,  6  Blackf.  (Ind.) 
105. 

46.  Where  the  indictment  alleged 
that  the  defendant  sold  and  delivered 
spirituous   liquor,    to-wit,   beer,   the    ef- 
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feet  is  to  restrict  the  charge  to  that 
of  the  sale  of  beer  which  comes  within 
the  description  of  intoxicating  liquor. 
State  V.  Brown,  51  Conn.  1;  State  r. 
Burk,  151  Mo.  App.  188,  195,  131  S.  W. 
883. 

[a]  But  where  the  description  of 
the  liquor  is  immaterial,  under  an  al- 
legation of  a  sale  of  "spirituous  and 
intoxicating  liquors,  to-wit,  one  pint  of 
whisky,"  etc.,  the  prosecution  may 
prove"^  any  other  kind  of  spirituous 
or  intoxicating  liquor  and  is  not  lim- 
ited to  proof  of  the  sale  of  whisky. 
Bruguier  v.  United  States,  1  Dak.  5, 
46   N.  W.   502. 

As  to  the  effect  of  the  use  of  the 
"videlicet"  generally,  see  12  Standard 
Pkoc.  326. 

47.  Reg.  V.  Coulter  (Can.),  4  Mani- 
toba 309,  allegation  that  it  was  liquor 
sufficient. 

[a]  Under  the  New  York  statute 
(Laws,  1896,  p.  47,  ch.  112)  defining 
liquors,  it  is  sufficient  to  allege  that 
the  accused  sold  "fermented  and  malt 
liquors."  People  f.  McDonnell,  108  N. 
Y.  Supp.  749. 

48.  Ga.— Edwards  v.  State,  124  Ga. 
100,  52  S.  E.  319;  Maddox  v.  State,  118 
Ga.  32,  44  S.  E.  806;  Howe  v.  State, 
10  Ga.  App.  215,  73  S.  E.  46.  Minn. 
State  v.  Gill,  89  Minn.  502,  95  N.  W. 
449.  Mo.— State  v.  Martin,  229  Mo. 
620,  129  S.  W.  931.  Neb.— Luther  v. 
State,  83  Neb.  455,  120  N.  W.  125, 
20  L.  R.  A.  (N.  S.)  1146.  N.  H. 
State  V.  York,  74  N.  H.  125,  65  Atl. 
685;  State  r.  Jenkins,  64  N.  H.  375, 
10  Atl.  699.  N.  J.— State  v.  Eeily,  66 
N.  J.  L.  399,  52  Atl.  1005.  Okla. 
:\ross  r.  State,  4  Okla.  Crim.  247,  111 
Pac.  950;  Etter  r.  State,  4  Okla.  Crim. 
230,    111    Pac.    957.      Tex.— Tachini    v. 
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ituous  or  intoxicating.'*^  So  also,  if  the  indictment  or  information 
names  a  particular  liquor  as  sold  or  kept  for  sale  contrary  to  law,  it 
need  not  be  averred  that  the  same  is  intoxicating,  where  judicial 
notice  will  be  taken  that  such  liquor  is  intoxicating.^"  But  where  a 
particular  liquor  is  named  in  the  indictment,  and  it  is  not  one  of 
whose  intoxicating  character  the  courts  take  judicial  notice,  it  should 
be  alleged  to  be  intoxicating.^^  Under  a  statute  or  constitutional  pro- 
vision forbidding  the  sale  of  "intoxicating  liquor,"  it  has  been  held 
necessary"  to  allege  that  the  liquor  sold  was  intoxicating.^^     Liquors 


State,  59  Tex.  Crim.  55,  126  S.  W. 
1139. 

[a]  Under  a  statute  providing  that, 
"It  shall  be  unlawful  for  any  person, 
individual  or  corporate,  to  manufac- 
ture, sell,  barter,  give  away  or  other- 
wise furnish,  except  as  in  this  act  pro- 
vided, any  spirituous,  vinous,  fermented 
or  malt  liquors,  or  any  imitation  or 
substitute  therefor,"  it  is  neither 
necessary  to  allege  nor  prove  that  the 
liquor  sold  was  intoxicating.  All  that 
it  is  necessary  to  allege  is  that  it  was 
spirituous,  vinous,  fermented  or  malt, 
as  the  case  may  be,  or  that  it  was  an 
imitation  of  or  substitute  for  one  or  the 
other  of  those  liquors;  and  proof  of 
that  fact  will  warrant  a  conviction, 
and  it  will  be  no  defense  to  show  that 
the  liquor  was  not  intoxicating.  Moss 
V.  State,  4  Okla.  Crim.  247,  111  Pac. 
950. 

Sufficiency  generally  of  following 
statutory  language,  see  supra,  this  sec- 
tion, and  III,  B,  5,  b;  also  12  Stand- 
AKD  Proc.  442,  et  seq. 

49.  Ky. — Com.  v.  Knoerr,  3  Ky.  L. 
Eep.  624.  Mo.— State  i:  Houts,  36  Mo. 
App.  265.  N.  H.— State  r.  Jenkins,  64 
N.  H.  375,  10  Atl.  699;  State  v.  Thorn- 
ton, 63  N.  H.  114.  N.  Y.— People  v. 
Cox,  106  App.  Div.  299,  94  N.  Y.  Supp. 
526,  afflrming  45  Misc.  311,  92  N.  Y. 
Supp.    125. 

50.  Fla.— Butler  v.  State,  25  Fla. 
347,  6  So.  67.  Ind.— Garst  v.  State,  68 
Ind.  101;  Schlicht  r.  State,  56  Ind. 
173;  Carmon  v.  State,  18  Ind.  450; 
State  V.  Jones,  3  Ind.  App.  121,  29  N. 
E.  274.  Md.— State  r.  Camper,  91  Md. 
672,  47  Atl.  1027.  Mich.— People  v. 
Webster,  2  Dougl.  92.  N.  H.— State 
V.  Kennard,  74  N.  H.  76,  65  Atl.  376. 
Tex. — Wilcoxson  r.  State  (Tex.  Crim.), 
91  S.  W.  581;  Eutherford  r.  State,  49 
Tex.  Crim.  21,  90  S.  W.  172;  Dallas 
Brewery  v.  Holmes  Bros.,  51  Tex.  Civ. 
App.  514,  112  S.  W.  122;  Daniels  v. 
Grayson    College,    20    Tex.     Civ.     App. 


562,  50  S.  W.  205.  Va.— Tefft  v.  Com., 
8   Leigh   721. 

[a]  Compare,  Shaw  v.  State,  56  Ind. 
188,  holding  that  an  indictment  for 
unlawfully  selling  "malt  liquors"  is 
insuflficient,  as  the  court  cannot  judicial- 
ly say  that  all  malt  liquors  are  in- 
toxicating. 

Necessity  generally  for  alleging  mat- 
ters of  which  court  will  take  judicial 
notice,  see  supra,  III,  B,  5,  a;  also  12 
Standard  Proc.  347. 

Judicial  notice  as  to  character  of 
liquors,    see    7    Ency.   of   Ev.   675,   899. 

51.  Fla.— Butler  v.  State,  25  Fla. 
347,  6  So.  67;  Dansey  v.  State,  23  Fla. 
316,  322,  2  So.  692;  Frese  v.  State,  23 
Fla.  267,  2  So.  1.  Okla.— Moss  v.  State, 
4  Okla.  Crim.  247,  111  Pac.  950.  Tex. 
Hardwick  v.  State,  55  Tex.  Crim.  140, 
114  S.  W.  832;  Cousins  v.  State,  46  Tex. 
Crim.  App.  87,  79  S.  W.  549;  Dallas 
Brewery  v.  Holmes  Bros.  (Tex.  Civ. 
ApD.),  112  S.  W.  122.  Can.— In  re 
iWong  Wo,  2  Brit.  Col.  336. 

[aj  Intoxicating  Quality.  —  Judicial 
Notice.— In  Butler  v.  State,  25  Fla. 
347,  6  So.  67,  the  court  said:  "We  are 
at  least  very  much  inclined  to  the 
opinion  that  we  cannot  take  judicial 
notice  that  either  orange  mint,  or  the 
elixir  of  orange  mint,  or  whatever 
might  fall  under  the  classification  of 
'patent  alcoholic  bitters'  is  intoxicat- 
ing. These  remarks  are  sufficient  to 
suggest  the  advisability,  if  not  the 
necessity,  for  alleging,  .  .  .  the  in- 
toxicating quality  of  any  liquor,  wine, 
or  beer,  if  the  state  shall  deem  it 
necessary  to  be  specific,  even  to  the  de- 
gree of  mentioning  in  the  indictment 
the  particular  kind  of  liquor,  wine,  or 
beer   sold. ' ' 

[b]  It  is  not  sufficient  to  charge 
a  sale  of  "medicated  bitters"  without 
alleging  that  they  were  capable  of  pro- 
ducing intoxication.  Cousins  V.  State, 
46   Tex.   Crim.   87,  79  S.  W.  549. 

52.     Ind. —  Ward    i:    State,    48    Ind. 
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not  actually  intoxicating  but  which  the  statute  provides  shall  be  con- 
sidered intoxicating  within  its  meaning  may  be  described  as  intox- 
icating in  an  indictment  under  the  statute.^^ 

6.  As  to  Purchaser.  —  (I.)  Generally.  —  In  some  jurisdictions  in 
prosecutions  for  the  illegal  sale  of  intoxicating  liquors,  the  purchaser's 
name  must  be  stated,  if  it  be  known,  and  if  it  be  unknown  that  fact 
must  be  averred.^*    In  some  jurisdictions,  however,  the  rule  is  other- 


293,  not  sufficient  to  allege  merely  a 
sale  of  liquor.  Okla. — Moss  v.  State,  4 
Okla.  247.  Tex.— Floyd  v.  State  (Tex. 
Crim.),  147  S.  W.  264. 

[aj  Where  after  alleging  that  the 
defendant  sold  intoxicating  liquor  to 
the  person  named  in  the  indictment  at 
the  time  and  place  alleged  therein, -the 
word  "liquor"  is  omitted  in  a  subse- 
quent part  of  the  indictment  after  the 
word  "intoxicating,"  such  omission 
will  not  affect  the  sufficiency  of  the 
indictment.  Walter  v.  State,  105  lud. 
589,  5  N.  E.  735. 

53.  Com.  V.  Timothy,  8  Gray  (Mass.) 
480. 

[aJ  Where  the  statute  provided  that 
intoxicating  liquors  included  any  liquor 
or  mixture  of  liquors  containing  more 
than  two  per  cent,  by  weight  of  alco- 
hol, an  indictment  charging  the  un- 
lawful keeping  of  "ale,  wine,  rum  and 
other  strong  and  malt  and  intoxicating 
liquors,  is  not  defective  because  it 
fails  to  state  whether  the  liquor  in  the 
possession  of  defendant  was  intoxicat- 
ing in  fact,  or  defined  as  intoxicating 
by  statute.  State  v.  McKenna,  16  E.  1. 
398,  17  Atl.  51. 

54.  U.  S. — Foerster  v.  United  States, 
116  Fed.  860,  54  C.  C.  A.  210,  See 
Nelson  v.  United  States,  30  Fed.  112. 
Ala. — Dorman  v.  State,  34  Ala.  216; 
Francois  v.  State,  20  Ala.  83  (rule 
prior  to  statute  obviating  necessity  for 
giving  name  of  purchaser).  Del. — State 
t'.  Walker,  3  Harr.  547.  D.  C— Tro- 
meter  v.  District  of  Columbia,  24  App. 
Cas.  242,  sale  to  person  of  known  in- 
temperate habits.  Ind. — Ashley  v.  State, 
92  Ind.  559;  McLaughlin  v.  State,  45 
Ind.  338;  State  v.  Burgess,  4  Ind.  606 
(indictment  for  selling  without  a  li- 
cense); Herron  r.  State,  17  Ind.  App. 
161,  46  N.  E.  540;  State  v.  Stueky,  2 
Blackf .  289.  la.— State  r.  Allen,  32  Iowa 
491.  Contra,  State  v.  Becker,  20  Iowa 
438.  Ky.— Wilson  v.  Com.,  14  Bush  159 
(indictment  for  selling  without  a  li- 
cense) ;  Yost  V.  Com.,  6  Ky.  L.  Eep.  110. 
Md.— Capritz  v.  State,  1  Md.  569.  Mass. 
Com.  r.  Dean,  21  Pick.  334,  indictment 
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for  selling  without  a  license.  Mich. 
People  V.  Keefer,  97  Mich.  15,  56  N. 
W.  105  (selling  without  having  given 
the  bond  required  by  law) ;  People  v. 
Heffron,  53  Mich.  527,  19  N.  W.  170; 
People  r.  Minnock,  52  Mich.  628,  18 
N.  W.  390  (selling  without  having 
given  the  bond  required  by  law).  See 
also  Brown  v.  Hadwin,  182  Mich.  491, 
148  N.  W.  693,  Ann.  Cas.  1915B,  505. 
Minn. — State  v.  Schmail,  25  Minn.  368, 
indictment  for  selling  without  a  li- 
cense. Neb. — Hornberger  v.  State,  47 
Neb.  40,  66  N.  W.  23;  Martin  i:  State, 
30  Neb.  421,  46  N.  W.  618;  State  v. 
Pischel,  16  Neb.  490,  608,  20  N.  W. 
848,  21  N.  W.  468  (indictment  for  sell- 
ing without  a  license).  N.  J. — State 
r.  Delancey,  76  N.  J.  L.  462,  69  Atl. 
958;  State  v.  Plainfield,  44  N.  J.  L. 
118;  Eoberson  v.  Lambertville,  38  N. 
J.  L.  69  (all  three  cases  of  indictments 
for  selling  without  a  license).  N.  C. 
State  V.  Toler,  145  N.  C.  440,  58  S.  E. 
1005;  State  r.  Dowdy,  145  N.  C.  4S2, 
58  S.  E.  1002;  State  v.  Tisdale,  145 
N.  C.  422,  58  S.  E.  998;  State  V. 
Stamey,  71  N.  C.  202  (indictment  for 
sale  on  election  day) ;  State  v.  Faucett, 
20  N.  C.  107;  State  v.  Blythe,  18  N.  C. 
199.  Ohio.— State  v.  Eidgway,  73  Ohio 
St.  31,  76  N.  E.  95,  4  Ann,  Cas.  94; 
Stewart  r.  State,  25  Ohio  Cir.  Ct.  438, 
Okla.— Moss  r.  State,  4  Okla.  Crim.  247, 
111  Pac.  950;  Simmons  r.  State,  2  Okla. 
Crim.  446,  101  Pac,  1102;  Mitchell  V. 
State,  2  Okla.  Crim.  442,  101  Pac.  1100; 
Lightle  r.  State,  2  Okla.  Crim.  334,  101 
Pac.  608;  Fletcher  v.  State,  20  Okla. 
Crim.  300,  101  Pae.  599,  23  L.  E.  A. 
(N,  S.)  581;  Weston  v.  Territory,  1 
Okla.  Crim.  407,  98  Pac,  360.  Pa, 
Com,  1-,  Powers,  17  Pa.  Co.  Ct.  304 
(sale  to  person  of  known  intemperate 
habits);  Com.  v.  Pfaff,  17  Pa.  Co.  Ct. 
302  (sale  to  person  of  known  intem- 
perate habits),  R,  I, — State  v.  Doyle, 
11  E.  I.  574,  S.  C— State  v.  Couch,  54 
S.  C.  286,  32  S.  E.  408;  State  v.  Jeff- 
coat,  54  S.  C.  196,  32  S.  E,  298; 
State  V.  Steedman,  8  Eich.  312; 
State    V.    Schroder,    3    Hill    61.      S.   D. 
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wise,  and  the  name  of  the  person  to  whom  the  sale  was  made  need  not 
ordinarily  be  averred  in  the  indictment  or  information.^^  Nor  in  such 
jurisdictions  need  it  be  alleged  that  the  sale  was  made  to  some  per- 


State  V.  Burehard,  4  S.  D.  548,  57  N. 
W.  491;  State  v.  Boughner,  5  S.  D. 
461,  59  N.  W.  736.  (Note:— These 
cases  were  decided  under  an  entirely 
different  statute  than  State  v.  Wil- 
liams, 11  S.  D.  64,  75  N.  W.  815,  and 
are  not  in  conflict  therewith.)  See 
also  State  v.  Julius,  29  S.  D.  638,  137 
N.  W.  590.  Tex.— Ex  parte  Campbell 
(Tex,  Crim.),  149  S.  W.  193;  Chapa  v. 
State,  60  Tex.  Crim,  365,  132  S.  W. 
127;  Fitch  v.  State,  58  Tex.  Crim. 
366,  127  S.  W.  1040;  Ellington  v.  State 
(Tex.  Crim.),  86  S.  W,  330;  Drechsel 
V.  State,  35  Tex.  Crim.  577,  34  S.  W. 
932;  Martin  v.  State,  31  Tex.  Crim.  27, 
19  S.  W.  434;  Dixon  V.  State,  21  Tex. 
App.  517,  1  S.  W.  448.  But  see  State 
r.  Heldt,  41  Tex.  220  (wherein  a  mo- 
tion was  made  to  quash  the  indictment 
for  failure  to  set  out  the  name  of  the 
purchaser,  and  the  court  said  that  it 
was  not  absolutely  essential  to  give 
the  name  of  the  person  to  whom  the 
liquor  was  sold.  It  was  alleged  in 
the  indictment  that  the  names  were 
unknown) ;  Cochran  r.  State,  26  Tex. 
678.  Can. — Eeg,  v.  Cavanagh,  27  U.  C. 
C.   P.    537, 

[aj  In  Nelson  v.  United  States,  30 
Fed.  112,  the  court  said:  "As  to  the 
last  assignment  of  error, — the  failure 
to  name  the  vendee  of  the  liquor  in 
the  indictment, — the  authorities  are  not 
agreed  on  the  question,  Bish.  St. 
Crimes,  §1037;  2  Whart,  Crim.  Law, 
§1510.  The  last  author  says  that  the 
prevalent  opinion  is  that  in  an  indict- 
ment for  selling  spirituous  liquors  in 
small  measure,  contrary  to  law,  the  name 
of  the  vendor  need  not  be  mentioned. 
But  both  authors  incline  to  the  opin- 
ion that,  on  principle,  the  name  ought 
to  be  given,  if  known,  and  if  not 
known  that  fact  ought  to  be  averred 
as  an  excuse  for  the  omission;  and,  in 
my  judgment,  such  is  the  better  prac- 
tice. But  I  do  not  think  this  omission 
is  a  matter  that  can  be  alleged  here 
as  error.  The  name  can  only  be  re- 
quired for  the  more  convenient  identi- 
fication of  the  transaction.  It  is  not 
a  necessary  ingredient  of  the  offense, 
particularly  where  the  prohibition  to 
sell  is  general,  irrespective  of  persons. 
If  it  was  a  case  of  prohibition  to  sell 
to  a  particular  person  or  class  of  per- 


sons, as  a  woman  or  minors,  there 
would  be  more  reason  for  holding  that 
the  name  of  the  person  to  whom  the 
sale  was  made  is  a  necessary  part  of 
the  statement  of  the  offense." 

Necessity  for  averment  in  indictment 
for  sales  to  persons  of  a  prohibited 
class,  see  infra,  this  section. 

[bj  An  allegation  of  an  unlawful 
sale  to  an  unknown  person  "should 
only  be  resorted  to  from  necessity,  and 
when  the  facts  justify  such  a  method 
of  statement;  and  it  seems  from  the 
authorities  that  when  the  charge  is 
made  in  this  way  it  should  be  proved 
as  laid."  State  v.  Dowdv,  145  N,  C. 
432,  58  S.  E.  1002,  followed  in  State  r. 
Dunn,  158  N.  C.  654,  74  S.  E.  359. 

[cj  Objection  that  the  indictment 
failed  to  name  the  purchaser  or  allege 
that  his  name  was  unknown  cannot  be 
raised  for  the  first  time  on  appeal. 
Com.  V.  Blanchard,  105  Mass,  173.  See 
also  Nelson  v.  United  States,  30  Fed. 
112, 

55,  U,  S.— Booth  V.  United  States, 
197  Fed.  283,  116  C.  C.  A.  645;  United 
States  ;;,  Gordon,  1  Cranch  C,  C.  58, 
25  Fed.  Cas.  No.  15,233.  Ala.— Jones 
V.  State,  136  Ala.  118,  34  So.  236; 
Edmondson  v.  State,  4  Ala.  App.  196, 
59  So.  229;  Freeman  v.  State,  4  Ala. 
App.  193,  59  So.  228.  Ark.— State  r. 
Bailey,  43  Ark.  150;  Johnson  v.  State, 
40  Ark.  453;  McCuen  v.  State,  19  Ark. 
630;  State  v.  Parnell,  16  Ark.  506,  63 
Am,  Dec.  72.  Colo. — Langan  r.  People, 
32  Colo.  414,  76  Pac.  1048.  Dak.— Peo- 
ple r.  Sweetser,  1  Dak.  295,  46  N.  W.  452. 

D,  C. — Trometer  v.  District  of  Colum- 
bia, 24  App.  Cas.  242.  Fla, — Brass  v. 
State,  45  Fla.  1,  34  So.  307;  Dansey  i: 
State,  23  Fla.  316,  2  So.  692.  Ga.— Shuler 
V.  State,  125  Ga.  778,  54  S.  E.  689; 
Wells  r.  State,  118  Ga.  556,  45  S.  E. 
443;  Hancock  v.  State,  114  Ga.  439, 
40  S.  E.  317;  Newman  v.  State,  101  Ga. 
534,  28  S.  E.  1005  (election  day);  Wil- 
liams r.  State,  89  Ga.  483,  15  S.  E. 
552;  Hill  r.  Dalton,  72  Ga.  314;  Carter 
r.  State,  68  Ga.  826;  Daniel  v.  State, 
11  Ga.  App.  799,  76  S.  E.  162;  Hall 
v.  State,  8  Ga.  App.  747,  70  S.  E.  211; 
Finch   r.   State,   6   Ga.   App.   338,   64  8. 

E.  1007.  lU.— People  r.  McBride,  23  4 
111.  146,  84  N.  E.  865,  123  Am.  St.  Eej). 
82     (statute    makes     it     unnecessary)  j 
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son  or  persons  to  the  jurors  unknown    under    this    latter    class    of 


Myers  i'.   People,   67   111.   503;   Eice  v. 
People,  38  111.  4:55;  Cauuady  v.  People, 
17    111.    158.      Ind.   Ter.— Parmenter    v. 
United   States,   6   ind.   Ter.   530,   98    S. 
W.  340.    Kan.— State  v.  Moseli,  49  Kan. 
142,  30  Pae.  189;  City  of  Junction  City 
t:    Webb,    44    Kan.    71,    23    Pac.    1073; 
State  r.  Whisner,  35  Kan.  271,  10  Pac. 
852;    State   v.   Brooks,   33   Kan.    708,   7 
Pae.  591;   State  v.  Sehweiter,  27  Kan. 
499;   City  of  Lincoln  Center  v.  Linker, 
5    Kan.    App.    242,    47    Pac.    174.      La. 
State  i:  John,  129  La.  208,  55  So.  766; 
State    V.    Selsor,    127    La.    513,    53    So. 
737;   State  v.  Burkhalter,  118  La.   657, 
43    So.    268;    State    r.    Brown,    41    La. 
Ann.    771,    6    So.    638;    State    v.    Kulin, 
24  La.  Ann.  474.    Miss. — State  v.  Cald- 
well,   17    So.    372;    Lea     V.     State,     64 
Miss.  201,  1  So.  51.  Mo.— State  v.  Wing- 
field,    115  'Mo.    428,    22    S.   W.    363,    37 
Am.  St.  Eep.  406;   State  i".  Jaqucs,  68 
Mo.  260;  State  v.  Fanning,  38  Mo.  359; 
State  V.  Spain,  29  Mo.  415    {overruling 
Neales    v.    State,    10    Mo.    498);    State 
V.  Haney,  151  Mo.  App.  251,  132  S.  W. 
55;   State  r.  Curtwright,  134  Mo.  App. 
588,    114    S.     W.     1146     (violation     of 
dramshop   act) ;    State   v.    Merget,     129 
Mo.  App.  46,  107  S.  W.  1015;   State  i: 
Heibel,    116    Mo.    App.    43,    90    S.    W. 
758;    State   v.    Back,   99    Mo.    App.    34, 
72  S.  W.  466;   State  v.  Gibson,  61  Mo. 
App.   308;   State  r.  Ford,  47  Mo.  App. 
601;   State  v.  Martin,  44  Mo.  App.  45, 
50;    State  t:   Houts,   36   Mo.   App.   265. 
N.  Y.— Osgood  V.  People,  39  N.  Y.  449; 
People  r.  Adams,  17  Wend.  475;  People 
V.   Shaver,   37   App.   Div.   21,   55   N.  Y. 
Supp.  701;  People  v.  Polhamus,  8  App. 
Div.   133,   40   N.   Y.   Supp.   491.     N.   C. 
State   V.    Muse,    20   N.    C.    319.      N.   D. 
State   V.   Dellaire,  4   N.   D.   312,   60   N. 
W.   988.     Pa. — Com.    v.    Schoenhutt,    3 
Phila.  20;   Com.  r.  Liebtreu,  1  Pearson 
107  (selling  on  Sunday).    P.  R. — People 
v.  Otero  &  Co.,  18  Porto  Eico  51.    S.  D. 
State  V.  Williams,   11   S.   D.   64,   75   N. 
W.  815.     Tenn.— State  v.  Staley,  3  Lea 
565;   State  r.  Hickcrson,  3  Heisk.   375. 
Vt.— State  v.   Hodgson,   66  Vt.   134,   28 
Atl.  1089;  State  v.  Munger,  15  Vt.  290. 
Va.— Clopton  v.  Com.,  109  Va.  813,  63  S. 
E.  1022;  Runde  i:  Cora.;  108  Va.  873,  61 
S.    E.    792;    Fletcher   i:    Com.,    106   Va. 
840,  56  S.  E.  149;   Hulstead  v.  Com.,  5 
Leigh  (31  Va.)   724.     W.  Va.— State  v. 
Chisnell,  36  W.  Va.  659,  15  S.  E.  412; 
State   r.   Penflergast,   20   W.    Va.    672. 
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Wis.— State   v.   Gummer,   22   Wis.   441; 
State  V.  Bielby,  21  Wis.  206. 

[aj  In  State  v.  Bodeckar,  11  Wash. 
417,  39  Pac.  645,  it  was  contended  that 
the  information  was  insufficient  for  the 
reason  that  it  did  not  state  the  name 
of  the  person,  or  persons,  to  whom  the 
liquor  therein  mentioned  was  sold,  and 
the  court  said:  ''It  is  true  that  the 
name  of  the  person  to  whom  the  beer 
was  sold  is  not  stated  in  the  informa- 
tion, but  many  courts  hold  that  in 
cases  of  this  character  it  is  not  neces- 
sary to  designate  the  name  of  the 
party  to  whom  the  sale  was  made. 
.  .  .  But  even  where  it  is  held  that 
the  namv'  of  the  person  to  whom  the 
intoxicating  liquor  was  sold  should  be 
stated,  the  indictment  or  information 
is  nevertheless  held  suflEicient  if  it  is 
alleged  that  the  name  of  such  person 
is  unknown.  The  crime,  under  our 
statute,  consists  in  the  selling,  and 
there  would  seem  to  be  no  reason  why 
the  name  or  names  of  the  individual 
or  individuals  to  whom  the  sale  is 
made  should  be  specified.  But  however 
that  may  be,  we  think  that  where  it 
is  shown  by  the  information,  as  in 
this  case,  that  the  party  was  _  un- 
known, the  information  is  sufficient- 
ly  definite  in  that  regard." 

[b]  Sale  by  Dramshop  Keeper. 
State  r.  Martin,  108  Mo.  117,  18  S.  W. 
1005;  State  v.  Jaques,  68  Mo.  260; 
State  V.  Spain,  29  Mo.  415;  State  v. 
Ladd,  15  Mo.  430. 

[c]  That  defendant  is  a  druggist 
does  not  usuallv  alter  the  rule.  Miss. 
State  V.  Eilev,"  43  Miss.  397.  Mo. 
State  V.  Wilis,  154  Mo.  App.  605,  136 
S.  W.  25  (prosecution  under  local  op- 
tion law) ;  State  v.  Potter,  125  Mo. 
App.  465,  102  S.  W.  668  (prosecution 
for  selling  without  filing  bond  and 
affidavit  against  adulteration) ;  State  v. 
Heibel,  116  Mo.  App.  43,  90  S.  W. 
758;  State  v.  Gibson,  61  Mo.  App.  368 
(prosecutions  under  dramshop  act). 
W.  Va.— State  v.  Davis,  68  W.  Va. 
184,  69  S.  E.  644;  State  v.  Ferrell,  30 
W.  Va.  683,  5  S.  E.  155. 

[d]  Sale  by  Druggist  Without  Pre- 
scription.— In  State  v.  Hanly,  151  Mo. 
App.  251,  254,  132  S.  W.  55',  the  court 
after  holding  that  it  is  unnecessary  to 
state  the  name  of  the  purchaser  upon  a 
charge  of  selling  without  a  license,  said 
that  "the  rule  has  been  otherwise  de- 
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authorities.^^  Statutes  in  some  jurisdictions  have  obviated  the  neces- 
sity for  setting  out  the  name  of  the  purchaser.^'^  And  there  is  a  class 
of  eases,  where  the  l)asis  of  the  prosecution  is  that  the  offense  was 
continuous  rather  than  the  commission  of  a  single  act,  in  which  the 
naming  of  the  purchaser  in  the  indictment  or  information  is  also  held 
unnecessary.^^ 


clared  in  cases  where  druggists  have 
been  charged  with  selling  liquor  witliout 
a  prescription,  ...  he  must  rest  his 
defense,  if  he  has  any,  upon  a  pre- 
scription, and  if  the  purchaser  of  the 
liquor  be  not  named  ...  he  could 
not  well  prepare  for  trial  or  make  the 
necessary  proof."  To  same  effect 
State  V.  Merget,  129  Mo.  App.  46,  107 
S.  W.  1015;  State  v.  Major,  81  Mo. 
App.  289;  State  v.  Cassity,  49  Mo.  App. 
300;  State  v.  Martin,  44  Mo.  App.  45, 
affirmed,  108  Mo.  117. 

[e]  A  bill  of  particulars  will  be  or- 
dered when  such  information  is  deemed 
necessary.  In  any  event  this  question 
cannot  be  raised  by  motion  in  arrest  of 
judgment,  as  the  defect,  if  such  there 
be,  is  cured  by  the  verdict.  Trometer 
V.  District  of  Columbia,  24  App.  Cas. 
(D.  C.^  242.  See  also  State  t\  Hodgson, 
66  Vt.  134,  28  Atl.  1089. 

[f]  If  the  name  of  the  purchaser 
be  alleged,  however,  though  unneces- 
sary in  the  first  instance,  it  becomes 
part  of  the  description  and  must  be 
proven  as  alleged.  Hudson  v.  State,  73 
Miss.  78  i,  19  So.  965.  And  see  Com. 
V.  Taggart,  8  Gratt.  (Va.)  697.  It 
is  error  in  such  case  to  permit  the 
name  to  be  stricken,  and  proof  made 
of  a  sale  to  a  different  person.  Hud- 
son r.  State,  73  Miss.  784,  19  So.  965. 

56.  State  v.  Parnell,  16  Ark.  506,  63 
Am.  Dec.  72;  State  v.  Spain,  29  Mo. 
415. 

[a]  When  unnecessarily  alleged,  the 
phrase  ' '  to  persons  to  the  jurors  un- 
known" mav  be  treated  as  surplusage. 
Hulstead  v."  Com.,  5  Leigh  (32  Va.) 
724;   Com.  v.  Dove,  2  Va.  Cas.  26. 

57.  Ala. — Coleman  r.  State,  150  Ala. 
64,  43  So.  715  (selling  without  license); 
Jones  V.  State,  136  Ala.  118,  34  So. 
236  (retailing  without  license,  fol- 
lowed in  Lawson  v.  State,  151  Ala.  95, 
44  So.  50).  Ark.— State  r.  Parnell,  16 
Ark.  506,  63  Am.  Dee.  72.  111.— People 
V.  McBride,  234  HI.  146,  84  N.  E.  865, 
123  Am.  St.  Eep.  82.  Kan.— State  r. 
King,  92  Kan.  989,  142  Pac.  296;  State 
V.  Moseli,  49  Kan.  142,  30  Pac.  189; 
State  V.  Whisner,  35  Kan.  271,  10  Pac. 


852;  State  v.  Schweiter,  27  Kan.  499. 
Okla.— Fletcher  v.  State,  2  Okla.  Crim. 
300,  101  Pac.  599,  23  L.  E.  A.  (N.  S.) 
581. 

[a]  But  see  Jackson  r.  Eeeves,  53 
Ind.  231;  McLaughlin  r.  State,  45  Ind. 
338,  holding  that  statutes  cannot  dis- 
pense with  averments  as  to  the  names 
of  persons  to  whom  intoxicating  liquors 
are  sold  in  indictments  for  illegal  sale 
of  intoxicating  liquors.  See  also  State 
r.  Lav,  93  Ind.  341,  344;  Com.  v.  Free- 
love,  150  Mass.  66,  22  N.  E.  435. 

[b]  The  Kansas  statute  provides 
that  in  prosecutions  under  the  general 
liquor  law  it  shall  not  be  necessary  to 
state  the  name  of  the  purchaser.  State 
V.  Schmidt,  92  Kan.  457,  140  Pac.  843. 

[c]  Where  the  giving  away  of  in- 
toxicating liquors  is  prohibited,  the 
name  of  the  donee  need  ,not  be  set 
forth  in  an  indictment  or  information 
for  a  violation  thereof.  Grace  v.  State, 
1  Ala.  App.  211,  56  So.  25. 

58.  See  the  following:  Ind. — Don- 
ovan t\  State,  170  Ind.  123,  83  N.  E. 
744,  that  name  of  purchaser  need  not 
be  stated  when  complaint  is  for  keep- 
ing a  place  for  the  unlawful  sale  of 
liquor.  Me. — State  v.  Lang,  63  Me. 
215.  Mass. — Com.  r.  Farrand,  12  Gray 
177;  Com.  v.  Kelly,  12  Gray  175.  Neb. 
Hornberger  r.  State,  47  Neb.  40,  66  N. 
W.  23.  N.  D.— State  r.  Dellaire,  4 
N.  D.  312,  60  N.  W.  988.  Ohio.— Dal- 
rymple  t:  State,  26  Ohio  Cir.  Ct.  562, 
that  name  of  buyer  need  not  be  stated 
in  affidavit  charging  the  offense  of 
keeping  a  place  for  the  sale  of  liquors 
in  violation  of  law.  Okla. — Lightle 
V.  State,  2  Okla.  Crim.  334,  101  Pac. 
608;  Fletcher  r.  State,  2  Okla.  Crim. 
300,  101  Pac.  599,  23  L.  E.  A.  (N.  S.) 
581.  R.  I.— State  v.  Dovle,  15  E.  I. 
527,   9   Atl.   900. 

[a]  A  distinction  is  made  by  some 
authorities  based  on  whether  the  prose- 
cution is  for  a  single  sale  of  liquor 
or  whether  it  be  for  maintaining  a 
liquor  nuisance  or  having  possession  of 
liquor  for  the  purpose  of  illegally  dis- 
posing thereof.  In  the  former  case  the 
name    of    the   buyer   is   required   to    be 
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Sales  to  Persons  in  Prohibited  Class.59  _  Where  the  prohibition  is 
ao-ainst  sales  to  a  particular  person,  or  class  of  persons,  or  to  one  ot 
certain  hal)its  or  in  a  particular  condition,  there  is  more  reason  tor 
renuirinc^  the  name  of  the  person  to  whom  the  sale  is  made  as  a  neces- 
saiy  pai^t  of  the  statement  of  the  offense,""  and  in  such  cases  the  name 
must  be  alleged  in  the  indictment  or  information.^^  ^ 

(II.)    Sufficiency  of  Description When  required,  it  is  sufficient  if  the 

person  to  whom  the  liquor  is  sold  be  designated  in  the  indictment  or 
information  by  the  name  by  which  he  was  generally  known  at  the 
time  of  the  sale,  though  such  name  differs  from  his  true  or  baptismal 
name.*'-  Wliere  such  person  has  or  is  known  by  two  or  more  names, 
he  may  be  described  by  either,  or  any  one  or  all  of  his  names.''^  The 
use  of  the  initials  of  his  Christian  name  is  sufficient.*'*  Neither  the 
residence,*'^  nor  occupation""  of  the  purchaser  need  be  alleged  in  an 
indictment  for  the  unlawful  sale  of  intoxicating  liquor. 

When  the  indictment  alleges  the  name  of  the  purchaser  to  he  unknown, 
the  allegation  is  sufficient  without  further  averment."^     But  where  it 


stated,  but  in  the  latter  cases  it  is 
unnecessary.  Fletcher  ?■.  State,  2  Okla. 
Crim.  300,  101  Pac.  599,  23  L.  R.  A. 
(N.   S.)    581. 

[b]  Purchaser's  name  unnecessary 
where  defendant  is  charged  with  be- 
ing a  common  seller  or  dealer  in  in- 
toxicating liquors  (Jordan  v.  State,  22 
Fla.  528;  Com.  v.  Pray,  13  Piclt. 
[Mass.]  359),  or  upon  a  charge  of  un- 
lawfully pursuing  the  occupation  of 
selling  spirituous  liquors  witliout  hav- 
ing first  paid  the  license  therefor. 
Mansfield  v.  State,  17  Tex.  App.  468 
(cUstinfjuishing  Eppstein  r.  State,  11 
Tex.  App.  480;  White  v.  State,  11  Tex. 
App.  476). 

[c]  An  indictment  for  keeping  and 
using  a  place  for  the  purpose  of  sell- 
ing liquors  therein,  need  not  allege  tlie 
name  of  the  persons  to  whom  tlie  sales 
were  made,  or  that  such  names  are  un- 
known.     State    V.    Lang,    63    Me.    215. 

[dj  In  an  indictment  for  maintain- 
ing a  nuisance,  or  for  having  posses- 
sion of  li(iuor  to  be  illegally  disposed 
of,  the  name  of  the  purchaser  need 
not  be  stated.  N.  D. — State  r.  Dellaire, 
4  N.  D.  312,  60  N.  W.  988.  Okla. 
Lightle  V.  State,  2  Okla.  Crim.  334,  101 
Pac.  608;  Fletcher  v.  State,  2  Okla. 
Crim.  300,  101  Pac.  599,  23  L.  E.  A. 
(N.  S.)  581.  R.  I.— State  v.  Doyle,  15 
E.  I.  527,  9  Atl.  900. 

59.  See  infra,  III,  B,  7,  a,  (VI). 

60.  Nelson  v.  United  States,  30  Fed. 
112. 

61.  D.  C— Trometer  v.  District  of 
Columbia,    24   App.    Cas.   242    (minors). 
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lU.— Myers  v.  People,  67  111.  503.    Ind. 

Dolan  r.  State,  122  Ind.  141,  23  N.  E. 
761.  Mo. — State  v.  Martin,  108  Mo. 
117,  18  S.  W.  1005  (overruling  State 
r.  Elam,  21  Mo.  App.  290);  State  v. 
Hanev,  151  Mo.  App.  251,  132  S.  W. 
55;  State  v.  Major,  81  Mo.  App.  289; 
State  r.  Cassity,  49  Mo.  App.  300; 
State  V.  Harris,  47  Mo.  App.  558;  State 
V.  Martin,  44  Mo.  App.  45.  Pa. — Cora, 
r.  Powers,  17  Pa.  Co.  Ct.  304  (persons 
of  known  intemperate  habits) ;  Com.  v. 
Pfafe,  17  Pa.  Co.  Ct.  302   (minors). 

62.  Henry  v.  State,  113  Ind.  304,  15 
N.  E.  593;  State  v.  Trainor,  123  Mass. 
414.  See  also  12  Standard  Proc.  371, 
et  seq. 

[aj  A  complaint  wherein  "Alice 
Langley ' '  charged  the  defendant  with 
a  sale  "to  saicl  Alice,"  has  been  sus- 
tained. Com.  V.  Melling  (Mass.),  14 
Gray  388. 

63.  Henry  v.  State,  113  Ind.  304,  15 
N.  E.  593. 

64.  Walters  v.  State,  174  Ind.  545, 
92  N.  E.  537;  State  v.  Cameron,  86  Me. 
196,  29  Atl.  984.  See  generally  12 
Standard  Proc.  373. 

65.  State  v.  Hines,  13  E.  I.  10. 

66.  State  v.  Hines,  13  E.  I.  10. 

67.  HI. — Cannady  v.  People,  17  HI. 
158.  Mass. — Com.  f.  Sherman,  13  Allen 
248;  Com.  v.  Hitchings,  5  Gray  482; 
Com.  V.  Hendrie,  2  Gray  503.  N.  C. 
State  r.  Avery,  159  N.  C''.  495,  74  S.  E. 
1016;  State  v.  Dowdy,  145  N.  C.  432, 
58  S.  E.  1002.  Okla.— Moss  v.  State, 
4  Okla.  Crim.  247,  111  Pac.  950.  S.  D. 
State    V.    Boughner,    5    S.    D.    461,    59 
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is  afterwards  discovered  that  in  fact  the  name  of  the  purchaser  was 
known,  there  is  a  fatal  variance  in  those  jurisdictions  where  it  is  neces- 
sary to  aver  the  name  of  the  purchaser  if  known,  and  if  it  be  un- 
known to  aver  that  fact.*^^  It  is  otherwise  in  those  jurisdictions  where 
such  averments  need  not  be  made.*^^ 

f .  As  to  Seller.  — (I.)  In  General.  —  In  a  prosecution  for  an  illegal 
sale  of  intoxicating  liquors,  it  is  proper  to  charge  that  the  defendant 
made  the  sale  though  it  was  in  fact  done  by  his  authorized  agent,  proof 
of  a  sale  by  the  latter  being  permissible  under  such  allegation. ^'^  Even 
when  the  defendant  is  charged  directly  with  the  act,  it  is  unnecessary 
to  allege  whether  he  was  acting  for  his  own  account  or  as  agent  for 
another.^i  Though  it  be  alleged  that  the  liquor  was  sold  by  an  agent 
of  the  defendant,  the  name  of  the  person  actually  making  such  sale 


N.  W.  736;  State  r.  Burehard,  4  S.  D. 
548,  57  N.  W.  491.  Tenn.— State  t: 
Carter,  7  Humph.  158;  State  v.  Harris, 
2  Sneed  224.  Va.— Com.  v.  Smith,  1 
Gratt.    (42  Va.)   553. 

[a]  In  Texas,  it  is  required  that 
■when  the  name  of  the  purchaser  is  un- 
known that  fact  shoukl  be  stated,  and 
a  reasonably  accurate  description  of 
the  person  be  given.  Ex  parte  Camp- 
bell   (Tex.    Crim.),    149    S.    W.    193. 

68.  Moss  V.  State,  4  Okla.  Crim. 
247,  111  Pae.  950.  See  also  Ind.— Car- 
ter V.  State,  172  Ind.  227,  87  N.  E. 
1081;  Blodget  v.  State,  3  Ind.  403. 
Mass. — Com.  v.  Thornton,  14  Gray  41. 
Okla.— Lightle  v.  State,  2  Okla.  Crim. 
334,  101  Pac.  60S;  Fletcher  v.  State, 
2  Okla.  Crim.  300,  101  Pac.  599. 

Necessity  for  such  averments,  see 
supra,  III,  B,  6,  e,   (I). 

69.  People  r.  Bradley,  11  N.  Y.  Supp. 
594,  holding  that  if  the  indic'tment  is 
false  as  to  the  statement  that  the 
purchaser  is  unknown,  and  the  defend- 
ant might  be  prejudiced  or  misled 
thereby,  a  motion  to  quash  the  indict- 
ment may  lie;  but  when,  without  pre- 
liminary objection,  the  case  proceeds 
to  trial,  the  knowledge  of  the  grand 
jury  is  of  no  importance. 

[a]  Hulstead  v.  Com.,  5  Leigh  (32 
Va.)  724;  Com.  v.  Dove,  2  Va.  Cas.  26, 
holding  that  as  it  is  not  necessary  to 
name  the  purchaser,  the  phrase  that 
the  sale  was  to  persons  unknown  is 
surplusage  and  there  is  no  material 
variance  between  the  charge  and  the 
proof. 

70.  Conn.— State  r.  Curtiss,  69  Conn. 
86,  36  Atl.  1014.  Ga.— Kemp  r.  State, 
120  Ga.  157,  47  S.  E.  548;  Johnson 
V.  State,  83  Ga.  553,  10  S.  E.  207. 
Ky. — Morgan  v.  Com.,  30  Ky.  L.  Eep. 


139,  97  S.  W.  411.  La.— State  t:  John, 
129  La.  208,  55  So.  766.  Mass.— Com. 
r.  Very,  12  Gray  124;  Com.  v.  M'Guire, 
11  Gray  460;  Com.  v.  Farren,  9  Allen 
489.  Minn.— State  r.  Braun,  96  Minn. 
521,  105  N.  W.  975.  Tex.— Koberts  v. 
State,  52  Tex.  Crim.  355,  107  S.  W. 
59;  ]\Ic Govern  v.  State,  49  Tex.  Crim. 
35,  90  S.  W.  502. 

[a]  The  offense  being  committed, 
if  the  sale  was  made  either  by  the 
defendant,  or  by  his  clerk,  or  by  his 
servant,  or  by  his  agent,  evidence  that 
it  was  made  by  such  a  person  is  ad- 
missible and  an  instruction  that  if  the 
jury  found  that  the  person  making  the 
sale  was  the  "agent,  servant  or  clerk" 
of  the  defendant,  the  defendant  was 
liable,  is  proper.  State  v.  Brown,  31 
Me.  520;  State  r.  Stewart,  31   Me.  515. 

71.  City  of  St.  Louis  v.  Tielkemever, 
226  Mo.  130,  125  S.  W.  1123;  Weil  v. 
State,  48  Tex.  Crim.  603,  90  S.  W. 
644.  See  also  Waller  v.  State,  38  Ark. 
656. 

[a]  When  the  defendant  is  charged 
directly  with  making  the  sale,  it 
should  be  alleged  without  any  aver- 
ment as  to  his  agency  for  any  con- 
cern or  person,  and  it  is  therefore  un- 
necessary to  allege  whether  the  prin- 
cipal was  a  corporation,  joint  stock 
company  or  an  individual.  Weil  v. 
State,  48  Tex.  Crim.  603,  90  S.  W. 
644. 

[b]  But  in  Behrens  v.  State,  42 
Tex.  Crim.  629,  62  S.  W.  568,  an  in- 
formation was  held  insufBcient  which 
charged  the  defendant,  barkeeper  and 
clerk  for  S.  Bros.,  with  unlawfully 
selling  to  a  person  named  therein  a 
drink  of  liquor.  The  court  says  that 
if  defendant  was  an  employe  of  this 
firm,  and  as  such  sold  liquor  for  them. 
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need  not  be  set  out."-  When  the  purchaser  is  indicted  it  is  unneces- 
sary to  set  out  the  name  of  the  seller."  .,.-,. 

An  indictment  of  several  defendants  for,  selling  at  a  prohibited  time 
need  not  allege  a  partnership  between  the  defendants,  nor  that  they 
or  either  of  them  owned  or  controlled  the  saloon.^*  But  upon  a 
prosecution  under  a  statute  prohibiting  the  keeping  and  storing  of 
intoxicants,  when  it  appears  from  the  indictment  that  defendant  was 
acting  as  agent,  and  his  principal  is  either  a  copartnership  or  cor- 
porafion,  that  fact  must  be  averred,  and  if  it  be  the  former  the  names 
of  the  partners  must  be  set  out.^^ 

(II.)  Business.  —  The  rule  obtains  in  indictments  or  informations  for 
violations  of  the  liquor  laws  that  when  the  prohibition  of  the  statute 
is  directed  at  persons  of  a  certain  class  the  indictment  or  information 
must,  among  other  things,  describe  the  person  accused  as  one  of  that 
class.^*'    Thus  it  has  been  held  necessary  under  some  circumstances  to 


he  would  be  guilty,  but  not  being 
charged  with  selling  the  property  of 
S.  Bros,  as  their  agent  or  employe,  no 
offense   was    charged. 

[c]  Soliciting  Orders. — This  rule  also 
applies  under  statutes  mailing  it  an 
offense  to  solicit  orders  for  future  de- 
liveries. State  V.  Braun,  96  Minn.  521, 
105  N.  W.  975. 

72.  Ark.— O 'Bryan  v.  State,  48  Ark. 
42,  2  S.  W.  339,  this  is  so  though  the 
statute  reads  that  one  who  * '  either 
by  himself  or  another"  makes  the  sale. 
Ga.— Loeb  v.  State,  75  Ga.  258.  Mo. 
City  of  St.  Louis  v.  Tielkemeyer,  226 
Mo.  130,  125  S.  W.  1123;  State  v.  Mc- 
Cance,  110  Mo.  398.  Can.— Eeg.  v.  Alex- 
ander,  17   Ont.   458. 

[a]  Under  statutes  providing  for 
the  punishment  of  any  person  who  acts 
as  agent  either  of  the  purchaser  or 
seller  of  liquor,  where  the  sale  is  un- 
lawful, it  is  sufficient  to  allege  that 
the  defendant  acted  as  agent  in  effect- 
ing the  sale  without  setting  out  the 
name  of  the  seller.  State  i\  Caldwell 
(Miss.)  17  So.  372.  See,  however.  State 
r.  Higgins,  53  Vt.  191,  construing  the 
Vermont  statute,  that  the  names  of 
the  persons  for  whom  defendant  acted 
must  be  set  out,  or  if  unknown  it  must 
be  so  alleged. 

fbj  If  the  liquor  be  sold  or  fur- 
nished to  a  minor  by  a  person  other 
than  the  accused  it  should  be  so 
charged  in  the  indictment,  however. 
Johnson  v.  State,  83  Ga.  553,  10  S.  E. 
207. 

73.  State  v.  Caldwell  (Miss.),  17  So. 
372;  Lea's  Case,  64  Miss.  201,  1  So.  51. 

74.  .Tanks  v.  State,  29  Tex.  App.  233, 
15  S.  W.  815. 
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[a]  "In  this  offense  parties  may  be 
joint  principals  and  joint  offenders 
without  being  partners,  and  parties 
may  violate  the  statute  by  opening 
and  keeping  open  a  saloon  without  be- 
ing the  owners  of  the  same."  Janks 
V.  State    (Tex.  App.),  15  S.  W.  815. 

75.  State  v.  Boehler,  148  Mo.  App. 
614,  620,  128  S.  W.  518. 

76.  See  the  following:  Mo. — State 
v.  Barnett,  110  Mo.  App.  592,  85  S.  W. 
613;  State  v.  Stock,  95  Mo.  App.  65-, 
68  S.  W.  579;  Town  of  Knox  City  v. 
"Whiteaker,  87  Mo.  App.  468;  State  v. 
Moore,  84  Mo.  App.  11;  State  v.  Carna- 
han,  63  Mo.  App.  244.  N.  C— State  v. 
Sloan,  67  N.  C.  357.  Okla.— Stout  v. 
Territory,  2  Okla.  Crim.  500,  103  Pac. 
375.  S.'  D.— State  v.  Bradford,  13  S. 
D.  201,  83  N.  W.  47.  Tex.— State  f. 
Cronin,  39  Tex.  171.  Vt.— State  V. 
Scampini,  77  Vt.  '92,  59  Atl.  201.  Va. 
Glass  V.  Com.,  33  Graft.   (74  Va.)   827. 

See  also  Com.  v.  Eucker,  14  B.  Mon. 
(Ky.)  228;  12  Standard  Prog.  463,  and 
the  cases  in  the  succeeding  notes. 

[a]  Under  a  statute  prohibiting 
"any  grocer  or  retailer"  from  selling 
liquors,  an  indictment  for  a  violation 
thereof  must  allege  either  that  the  de- 
fendant is  a  grocer  or  that  he  is  a 
retailer  of  liquors.  State  v.  Bradshaw, 
2   Swan    (Tenn.)    627. 

[b]  Compare  Brown  V.  State,  2 
Head.  (Tenn.)  180,  holding  that  where 
the  prohibition  to  sell  is  general  it  is 
not  necessary  to  allege  that  the  de- 
fendant was  a  licensed  grocery  keeper. 
It  is  sufficient  if  that  fact  appears  on 
the  trial,  or  otherwise  established  be- 
fore rendition  of  judgment. 
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describe  the  accused  as  a  licensed  tavern  keeper,  dealer  or  retailer  of 
spirituous  or  intoxicating  liquors  ;'^^  sometimes  to  describe  him  as  a 
merchant/^  a  druggist  or  pharmacist/^  as  a  physician,^"  or  a  dram- 
shop keeper.*^   The  same  requirement  obtains  when  it  is  sought  to  im- 


77.  See  the  following:  Ark. — State 
v.  Martin,  34  Ark.  340,  necessity  for 
describing  defendant  as  licjuor  dealer. 
Ky.— Heiner  v.  Com.,  13  Bush  29.5 
(necessity  for,  charging  as  tavern  or 
inn  keeper) ;  Baer  v.  Com.,  10  Bush  8. 
Md.— Bode  v.  State,  7  Gill  326.  Minn. 
State  V.  Heitsch,  29  Minn.  134,  12  N. 
W.  353.  N.  Y.— People  v.  Page,  3  Park. 
Crim.  600,  under  Act  of  1857.  S.  C. 
State  V.  Thomas,  7  Rich.  L.  481;  State 
r.  Schroeder,  3  Hill.  L.  63.  Tex.— State 
V.  Cronin,  39  Tex.  171.  Va. — Glass  v. 
Com.,  33  Gratt.  (74  Va.)  827.  Wis. 
Jensen  v.  State,  60  Wis.  577,  19  N. 
W.  374,  necessity  for  charging  as  tav- 
ern or  inn  keeper. 

[a]  Where  the  offense  could  only 
be  committed  by  a  licensed  ' '  retail  or 
barroom  liquor  dealer,"  an  indictment 
alleging  that  accused  was  a  "barroom 
liquor  dealer ' '  is  insufficient.  Glass  ;;. 
Com.,  33  Gratt.   (74  Va.)   827. 

78.  Mich. — Stewart  t\  Calhoun  Circ. 
Judge,  156  Mich.  642,  121  N.  W.  279. 
Mo.— State  v.  Fanning,  38  Mo.  359; 
State  V.  Runyan,  26  Mo.  167;  State 
V.  Stock,  95  Mo.  App.  55,  68  S.  W. 
579;  State  v.  Shafer,  82  Mo.  App.  58; 
State  V.  Ryan,  30  Mo.  App.  159.  Tenn. 
State  V.  Bradshaw,  2  Swan  627,  neces- 
sity for   charging  as   grocer. 

[a J  Where  defendant  is  charged  as 
a  "merchant,"  it  is  unnecessary  to  set 
out  facts  bringing  him  witliin  the 
statutory  definition  of  the  term.  State 
V.  Shafer,  82   Mo.  App.  58. 

79.  State  v.  Rafter,  62  Mo.  App. 
101;  State  v.  Baskett,  52  Mo.  App. 
389.  See  also  State  v.  Piper,  41  Mo. 
App.   160. 

[aj  Compare  State  r.  Mercer,  58 
Iowa  182,  12  N.  W.  269,  holding  an 
indictment  sufficient  charging  the  de- 
fendant with  selling  intoxicating  liquor 
contrary  to  law,  witliout  alleging  that 
defendant  was  not  an  apothecary,  not- 
withstanding the  statute  permits  the 
sale  by  registered  apothecaries  for 
special  purposes  set  forth  in  the  stat- 
ute. 

[b]  Under  a  statute  providing  that 
no  one  but  a  druggist,  pharmacist  or 
an  assistant  pharmacist  can  hold  a  per- 
mit, it  is  sufficient  to  allege  that  de- 
fendant  was  a  person  who   under  the 


law  might  lawfully  hold  such  a  permit 
without  alleging  in  addition  that  the 
accused  was  at  such  time  a  druggist, 
pharmacist  or  assistant  pharmacist. 
State  V.  Shinn,  63  Kan.  638,  66  Pac. 
650.  See  also  State  v.  Hunt,  29  Kan. 
762. 

[c]  It  is  not  sufficient  to  allege 
merely  that  the  defendant  "being  then 
and  there  a  dealer  in  drugs  and  medi- 
cines" did  sell,  etc.  State  V.  Baskett, 
52  Mo.  App.  389. 

[dj  Licensed  Druggist. — An  indict- 
men  under  a  statute  (Burns'  St.,  1908, 
§8352)  making  it  an  offense  for  a  drug- 
gist to  sell  liquor  without  a  written 
prescription,  need  not  allege  that  the 
defendant  is  a  licensed  druggist;  the 
gravamen  of  the  offense  is  a  sale  in 
violation  of  law.  State  v.  Cobe,  176 
Tnd.  703,  96  N.  E.  152;  State  r.  Cam- 
eron, 176  Ind.  385,  96  N.  E.  150;  Skel- 
ton  r.  State,  173  Ind.  462,  89  N.  E. 
860,  90  N.  E.  897;  State  v.  Barrett,  172 
Ind.  169,  87  N.  E.  7. 

[e]  It  is  unnecessary  to  allege  the 
statute  under  which  the  defendant  was 
registered  as  a  druggist.  State  v. 
Clinkenbeard,  142  Mo.  App.  146,  125 
S.  W.  827;  State  r.  Chipp,  121  Mo. 
App.  556,  97  S.  W.  236. 

80.  McQuerrv  r.  State,  40  Tex.  Crim. 
571,  51  S.  W.  247.  See  State  V.  Farmer, 
104  N.  C.  887,  10  S.  E.  563. 

[a]  It  is  not  sufficient  to  allege 
that  the  defendant  gave  a  prescription 
in  violation  of  law  "as  a  regular  prac- 
ticing physician,"  the  allegation  being 
indirect  and  inferential.  McQuerry  v. 
State,  40  Tex.  Crim.  571,  51  S.'  W. 
247. 

[b]  "Reputable"  Physician.  —  In 
charging  a  ph.ysieian  with  violating 
the  statute  as  to  giving  prescriptions 
in  order  to  obtain  liquor,  it  is  unneces- 
sary to  aA^er  that  accused  was  a 
"reputable"  physician.  State  r.  Far- 
mer, 104  N.  C.  887,  10  S.  E.  563;  Mc- 
Querrv V.  State,  40  Tex.  Crim.  571,  51 
S.   W."  247. 

[c]  For  form  of  indictment  when 
prescription  for  obtaining  liq.uor  is  il- 
legally given  by  physician,  see  Wil- 
liams V.  State  (Tex.  Crim.),  81  S.  W. 
1209. 

81.  State  V.  Lisles,  58  Mo.  359. 
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pose  an  added  penalty  prescribed  by  the  statute  when  the  offense  is 
committed  bv  one  of  a  designated  class.^^  But  if  the  offense  is  charged 
as  having  been  committed  by  a  clerk  or  agent  of  the  defendant,  the 
particular  calling  of  the  employer  is  immaterial.^^  Nor  is  it  necessary 
to  make  an  allegation  in  respect  thereto  when  there  is  a  general 
statutory  prohibition  against  the  act  complained  of;  the  occupation 
of  the  accused  is  not  an  essential  element  of  the  offense  in  such  case.«* 
g.  Amomit  of  Liquor  Sold.  —  Wlien  the  quantity  of  liquor  sold  is 
immaterial  to  the  offense  charged,  as  where  the  statute  penalizes  the 
sale  in  any  quantity,  it  is  ordinarily  unnecessary  to  allege  the  amount 
sold.^^  Thus  when^he  defendant  is  charged  with  selling  liquors  with- 
out a  license,  the  amount  of  liquor  sold  need  not  be  stated,^''  though 


Necessity  for  such  averment  in  in- 
dictment for  sale  to  prohibited  class, 
see  infra,  III,  B,  7,  a,  (VI),  35. 

82.  Ky.— Baer  r.  Com.,  10  Bush  8. 
Md.— Bode  r.  State,  7  Gill  326.  S.  D. 
State  v.  Harvey,  21  S.  D.  208,  111  N. 
W.  540;  State  v.  Gilbert,  21  S.  D.  204, 
111  N.  W.  538. 

[aj  An  allegation  that  defendant 
was  the  proprietor  of  a  saloon  and  li- 
censed to  sell  liquors,  sufficiently 
charges  that  he  was  engaged  in  the 
business  of  selling  intoxicating  liquors 
under  the  provisions  of  the  license  law. 
State  v.  Gilbert,  21  S.  D.  204,  111  N. 
W.  538. 

83.  State  v.  Back,  99  Mo.  App.  35, 
72  S.  W.  466;  State  v.  Davis,  76  Mo. 
App.   586. 

84.  Ark.— State  v.  Butcher,  40  Ark. 
362.  111.— Johnson  v.  People,  83  111. 
431.  Ind. — See  State  v.  Cameron,  176 
Ind.  385,  96  N.  E.  150.  Ky.— Com.  r. 
Eucker,  14  B.  Mon.  228.  Md.— State 
r.  Edlaviteh,  77  Md.  144,  26  Atl.  406. 
Mass. — Com.  r.  Luddy,  143  Mass.  563, 
10  N.  E.  448;  Com.  v.  Pearson,  3  Mete. 
449.  Minn.— State  v.  M'Ginnis,  30 
Minn.  48,  14  N.  W.  256.  Mo.— Austin 
r.  State,  10  Mo.  591.  N.  C— State  i: 
Farmer,  104  N.  C.  887,  10  S.  E.  563. 
S.  C— State  r.  Schroder,  3  Hill  L.  61; 
State  r.  Thomas,  7  Eich.  L.  481. 

85.  U.  S.— Booth  V.  United  States, 
197  Fed.  283,  116  C.  C.  A.  645.  Ala. 
Block  V.  State,  66  Ala.  493,  where  sale 
of  liquor  to  be  drank  on  premises  is 
forbidden,  regardless  of  amount  sold. 
Ark.— McCuen  r.  State,  19  Ark.  636, 
sale  of  liquor  on  Sunday.  Conn. — State 
r.  Teahan,  50  Conn.  92,  keeping  in- 
toxicating liquors  intending  to  sell  un- 
lawfully. Ga.— Hall  r.  State,  8  Ga. 
App.  747,  70  S.  E.  211.  Ind.— Brow 
V.    State,    10-5    Ind.    133,    2    N.    E.    296 
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(selling  to  habitual  drunkard  or  intox- 
icated jierson),  under  Eev.  St.,  1881, 
§2092.  But  see  State  r.  Zeitler,  63 
Ind.  441,  under  earlier  statute) ;  Payne 
r.  State,  74  Ind.  203  (selling  to  minor) ; 
State  r.  Corll,  73  Ind.  535;  Plunkett 
V.  State,  69  Ind.  68;  Berrv  v.  State, 
67  Ind.  222;  State  v.  KileV,  36  Ind. 
App.  513,  76  N.  E.  184;  State  r.  Al- 
len, 12  Ind.  App.  528,  40  N.  E.  705. 
Ky.— Tatum  v.  Com.,  22  Ky.  L.  Eep. 
927,  59  S.  W.  32  (sale  in  violation  of 
local  option  statute) ;  Dowdy  v.  Com., 
31  Kv.  L.  Eep.  33,  101  S.  W.  338; 
Com.  \:  Greenwell,  8  Ky.  L.  Eep.  609 
(abstract) ;  Megowan  v.  Com.,  2  Mete. 
3  (sale  on  Sunday).  Mass. — Com.  v. 
Clark,  14  Grav  367;  Com.  v.  Conant, 
6  Grav  482;  Com.  r.  Brown,  12  Mete. 
522;  Com.  V.  Churchill,  2  Mete.  118; 
Com.  r.  Eaton,  9  Pick.  165.  But  see 
Com.  r.  Dean,  21  Pick.  334  (alleging 
a  sale  in  a  shop  where  tippling  and 
gaming  is  permitteil).  Mich. — People 
r.  Scott,  90  Mich.  376,  51  N.  W.  520; 
Luton  r.  Circuit  Judge,  69  Mich.  610, 
37  N.  W.  701  (sale  of  liquor  by  drug- 
gist to  be  drank  as  a  beverage).  Vt. 
State  r.  Hodgson,  66  Yt.  134,  28  Atl. 
1089.  Va.— Savage  r.  Com.,  84  Va.  619, 
5  S.  E.  565. 

See  infra,  III,  B,  7,   a,    (VI). 

[a J  When  the  keeping  of  a  "dram- 
shop" is  charged,  the  amount  sold 
should  be  alleged.  Neales  v.  State,  10 
Mo.  498. 

[bj  Under  a  statute  making  a  sale 
of  any  quantity  whatsoever  illegal,  it 
is  sufficient  to  charge  the  illegal  sale 
of  "two  glasses  of  intoxicating 
liquor."    State  v.  Eust,  35  N.  H.  438. 

86.  La. — State  r.  Kuhn,  24  La.  Ann. 
474.  S.  D.— State  r.  Williams,  11  S.  D. 
64,  75  N.  W.  815,  a  statement  in  the 
indictment  relative  to  the  amount  may 
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upon  this  proposition  there  are  authorities  to  the  contrary." 

Where  a  statute  prohibits  the  sale  of  liquors  in  quantities  less  than  a 
specified  amount,  the  indictment  or  information  for  a  violation  thereof 
must  show  that  the  quantity  sold  was  less  than  the  minimum  amount 
permitted  to  be  sold  by  the  statute.^^  And  the  amount  is  usually 
sufficiently  shown  by  alleging  a  quantity  which  is  less  than  the  statutory 
amount.^^  But  under  some  authorities,  after  alleging  in  the  language 
of  the  statute  that  a  sale  was  made  of  a  less  quantity  than  the  minimum 
allowed  to  be  sold,  the  indictment  or  information  must,  in  addition. 


be  disregarded  as  surplusage.  Tex. 
White  f.  State,  11  Tex.  App.  476. 
Wis.— Allen   v.   State,   5   Wis.    329. 

Charging  sale  without  license  gen- 
erally, see  infra,  III,  B,  7,  a, 

[a]  This  is  not  required  when  the 
statute  does  not  require  such  fact  to 
be  stated.  Wells  v.  State,  118  Ga. 
556,  45  S.  E.  443;  Vines  V.  State,  19 
Wyo.  255,   116  Pac.   1013. 

[bj  After  verdict  an  indictment 
charging  a  sale  of  liquor  "not  to  be 
drank  on  the  premises,  without  having 
obtained  a  license  or  permit  therefor," 
without  mentioning  the  Cjuantity,  is 
good  as  against  an  objection  that  from 
aught  that  is  alleged  the  defendant 
may  have  had  a  license  at  the  time  to 
sell  liquor  in  quantities  less  than  a 
gallon  "to  be  drank  on  the  premises." 
Sires  v.  State,  73  Wis.  251,  41  N.  W. 
81. 

87.  Ind.— State  t:  Zeitler,  63  Ind. 
441;  Manvelle  v.  State,  58  Ind.  63; 
Hubbard  v.  State,  11  Ind.  554.  Mass. 
Com.  V.  Dean,  21  Pick.  334.  Miss. 
Blakely  v.  State,  57  Miss.  680.  Mo. 
State  V.  Ryan,  30  Mo.  App.  159. 

[a]  This  is  sometimes  required  in 
order  to  ascertain  the  particular  of- 
fense charged  and  the  penalty  ap- 
plicable. State  V.  Clayton,  32  Ark.  185; 
State  V.  Sutton,  100  N.  G.  474,  6  S.  E. 
687;  State  v.  Hazell,  100  N.  C.  471,  6 
S.  E.  404.  See  also  State  v.  Eyan,  30 
Mo.  App.  159. 

88.  Ark. — State  r.  Chambless,  45 
Ark.  349.  Mass.— Com.  v.  Odlin,  23 
Pick.  275,  holding  that  where  the 
statute  prohibited  the  sale  in  quan- 
tities less  than  fifteen  gallons,  an 
indictment  merely  alleging  the  sale  of 
one  pint  is  not  sufficient.  Miss. — Blake- 
ly V.  State,  57  Miss.  680,  sale  by 
druggist  without  prescription.  Mo. 
State  V.  Baskett,  52  Mo.  App.  389; 
State  v.  Wilkson,  36  Mo.  App.  373; 
State  V.  Greenhagen,  36  Mo.  App.  24. 
N.  C— State  v.  Hazell,  100  N.  C.  471,  6 
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S.  E.  404;  State  r.  Shaw,  13  N.  C.  193 
(holding  that  under  a  statute  prohibit- 
ing retailing  by  a  measure  less  than  a 
quart,  it  is  insufficient  to  charge  retail- 
ing "by  the  small  measure"  without 
adding  to  the  description  that  such 
amount  was  less  than  a  quart.  Ore. 
Wong  Sing  v.  Independence,  47  Ore. 
231,  83  Pac.  387. 

89.  See  the  following:  Ky.— Eed- 
ding  r.  Com.,  3  B.  Mon.  339;  Com.  v. 
Bartholomew,  17  Ky.  L.  Rep.  1133,  33 
S.  W.  840.  Minn.— State  v.  Budworth, 
104  Minn.  257,  116  N.  W.  486;  State 
V.  Wynian,  42  Minn.  182,  43  N.  W. 
1116;  State  v.  Bach,  36  Minn.  234,  30 
N.  W.  704;  State  v.  Lavake,  26  Minn. 
526,  6  N.  W.  339,  37  Am.  Rep.  415. 
N.  Y, — People  v.  Myers,  109  App.  Div. 
143,  95  N.  Y.  Supp.  993,  affirmed,  185 
N.  Y.  558,  77  N.  E.  1193;  People  v. 
McDonnell,  108  N.  Y.  Supp.  749  (an 
allegation  that  the  accused  sold  liquor 
in  quantities  of  less  than  five  gallons 
at  a  time,  sufficiently  states  the  quan- 
tity sold).  Tex. — Hookman  t;.  State, 
59  Tex.  Crim.  183,  127  S.  W.  825.  See, 
however.  Cousins  v.  State,  46  Tex. 
Crim.  87,  79  S.  W.  549,  holding  that 
an  allegation  of  the  sale  of  one  quart 
and  less  than  one  quart  is  insufficient 
where  the  statute  prohibits  a  sale  in 
quantities  of  a  gallon  or  less,  or  quan- 
tities of   a  gallon  or  more. 

[a]  Where  under  a  local  option  stat- 
ute the  sale  of  liquors  within  that 
territory  in  less  quantities  than  ten 
gallons  is  prohibited,  an  indictment  in 
that  district  alleging  a  sale  in  less 
than  that  quantity  is  sufficient,  though 
there  is  a  general  law  permitting  a 
sale  of  not  less  than  five  gallons  under 
certain  specified  conditions.  If  the  ac- 
cused came  within  the  purview  of  the 
exception  in  the  general  law,  it  was 
matter  of  defense.  Com.  r.  Eisner,  20 
Ky.   L.   Rep.    538,   47   S.   W.   213. 

[bJ  An  allegation  of  a  sale  of  one 
gill    being,    etc.,    less    than    one    quart 
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charge  in  unequivocal  terms  the  precise  amount  sold.^"     It  is  unneces- 
sary''to  specially  aver  that  such  amount  was   sold  ''at   one   time. 

Under  some  statutes  it  is  necessary  to  allege  that  the  sale  was  by 
"retail,"  that  being  an  element  of  the  offense.^^ 


(which  was  the  statutory  minimum) 
has  been  held  sufficient.  Zarresseller 
V.  People,  17  111.  101;  Smith  v.  State, 
23   Ind.   132. 

[cj     In  Indiana  (1)  the  cases  are  in 
conflict    as    to    what    must    be    alleged. 
One   line    of    cases   holds    that    the    in- 
dictment is  sufficient  if  it  alleges  that 
an    amount    was    sold    which    was    less 
than    the    statutory     amount,    without 
stating  the  exact  quantity  sold.     Quinn 
r.    State,    123    Ind.    .59,    23    N.    E.    977; 
Walter  v.  State,  10.5  Ind.  580,  5  N.  E. 
735;  Hamilton  r.  State,  103  Ind.  96,  2  N. 
E.  299,  53  Am.  Kep.  491 ;  Mullen  r.  State, 
9fi    Ind.    304;    Arbintrode    r.    State,    67 
Ind.    267,    33    Am.    Eep.    86;    Manvellc 
V.    State,   58    Ind.    63;    State   f.    Jacks, 
54   Ind.   412;    State  v.   Mondy,   24   Ind. 
268;    Hubbard    v.    State,    11    Ind.     554. 
See   also   State   v.   Kiley,   36   Ind.   App. 
513,   76  N.   E.   184;    Cahill  V.   State,   36 
Ind.   App.   507.      (2)    Others   hold   that 
it   is   not   sufficient  to   merely   allege   a 
quantity  which  is  less  than  the  amount 
which   may   be   legally   sold.      Grupe   V. 
State,   67  Ind.   327    (where   the  statute 
prohibited   sales   of   less   than   a   quart, 
and    the    indictment    charged     sale     of 
one  gill) ;   Arbintrode  v.  State,  67  Ind. 
267,  33  Am.  Eep.  86.    See  also  Urbahns 
t-.   State,   72   Ind.   602;   Haver  v.  State, 
17   Ind.   455    (holding    (3)    that   an   in- 
dictment   for    selling   liquor    in    a   less 
quantity  than  a  quart,  must  specify  the 
quantity    sold;    and    this    is    not    done 
with     sufficient     accuracy,     where     the 
quantity  is  charged  to  have  been  "two 
glasses");    Cool   v.   State,   16   Ind.   355 
(holding   (4)    "one  drink"  signifies  no 
given    quantity) ;    Brutton   v.     State,    4 
Ind.  601,  holding   (5)    that  an  informa- 
tion was  defective  which  charged  that 
^he   defendant   sold    by    less    quantity 
vhan    a    gallon    without    setting    forth 
the   quantity. 

[dj  In  State  v.  Corll,  73  Ind.  535, 
the  court  said:  Two  distinct  offenses 
are  created  by  the  statute.  The  firsst 
i)ranch  makes  it  an  offense  to  sell  or 
barter  liquors  without  a  license  in  a 
less  quantity  than  a  quart  at  a  time 
without  reference  to  where  they  are  to 
be  drank.  Under  this  branch  the  in- 
dictment or  information  must  show 
that   the    quantity   sold  was   less   than 
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a  quart.  Under  the  second  branch  the 
purpose  being  to  prohibit  the  sale  of 
liquors  in  any  quantity,  great  or  small, 
to  be  drunk  or  suffered  to  be  drunk 
on  the  premises,  the  quantity  sold  is 
entirely  immaterial. 

[e]  In  State  v.  Zeitler,  63  Ind.  441, 
the  indictment  was  held  defective  be- 
cause of  an  entire  failure  to  allege 
the  quantity  sold  or  whether  such 
quantity  was  less  than  the  amount  pro- 
hibited by  statute. 

90.  Blakely  v.  State,  57  Miss.  6«0; 
State  r.  Fanning,  38  Mo.  409;  State 
V.  Cox,  29  Mo.  475;  State  v.  Clinken- 
beard,  135  Mo.  App.  189,  115  S.  W.  1059; 
State  r.  Stephens,  62  Mo.  App.  232; 
State  r.  Sills,  56  Mo.  App.  408;  State  f. 
Baskett,  52  Mo.  App.  389,  393;  State  v. 
Greenhagen,  36  Mo.  App.  21;  State  v. 
Evan,  30  Mo.  App.  159.  And  see  Dan- 
sev  v.  State,  23  Fla.  316,  323,  2  So. 
692. 

[a]  The  use  of  a  videlicet  in  stating 
the  exact  amount  is  permissible.  Com. 
V.  Odlin,  23  Pick.  (Mass.)  275;  State 
V.  Arbogast,  24  Mo.  363;  State  V.  Bald- 
win,-56  Mo.  App.  423.  But  the  failure 
to  properly  allege  the  amount  pro- 
hibited by  statute  is  not  aided  by  stat- 
ing the  sale  of  a  less  quantity  under 
a  videlicet.  See  also  State  v.  Sutton, 
100  N.  C.  474,  6  S.  E.  687;  State  v. 
Hazell,  100  N.  C.  471,  6  S.  E.  404. 

[bj  Where  the  statute  (1)  pro- 
hibited a  sale  of  less  than  five  gallons, 
it  is  not  sufficient  merely  to  allege  a 
sale  in  quantities  less  than  one  gal- 
lon, to-wit,  one  pint.  State  v.  Baskett, 
52  Mo.  App.  389.  (2)  Nor  where  a 
sale  in  quantities  less  than  one  gallon 
is  prohibited  is  it  sufficient  to  allege 
a  sale  in  quantities  less  than  five  gal- 
lons, to-wit,  one  pint.  State  v.  Green- 
hagen, 36  Mo.  App.  24;  State  v.  Eyan, 
30  Mo.  App.  159. 

91.  Mullen  v.  State,  96  Ind.  304.  See 
also  Arbintrode  v.  State,  67  Ind.  267, 
33  Am.  Eep.  86;  State  r.  Zeitler,  63 
Ind.  441.  Compare  Walter  v.  State,  105 
Ind.  589,  5  N.  E.  735. 

92.  Boyle  t\  Com.,  14  Graft.  (55 
Va.)  674.  And  see  la. — Wrockledge  v. 
State,  1  Iowa  167.  N.  C— State  v. 
Shaw,  13  N.  C.  198.  Tex. — Hookman  v. 
State,    59    Tex.    Crim.    183,    127    S.    W. 
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h.  Price  Paid.  —  In  a  prosecution  for  the  unlawful  sale  of  in- 
toxicating liquors,  the  amount  paid  for  the  liquors  is  immaterial  and 
need  not  be  stated  as  an  independent  proposition;''^  an  allegation  of 
a  "sale"  is  sufficient,  such  an  allegation  of  necessity  implying  a  con- 
sideration or  price.^* 

i.  Prior  Convictions.^^  —  "When  the  statute  prescribes  a  greater  pen- 
alty in  the  case  of  a  second  and  every  subsequent  conviction  of  the 
liquor  laws,  such  prior  conviction  must  be  set  out  with  certainty  as 
to  time  and  contain  such  additional  information  as  may  be  necessary 


825.  Also  State  i\  Scampini,  77  Vt. 
92,  107,  59  Atl.  201,  as  to  necessity  of 
alleging  sale  by  "wholesale,"  or  "re- 
tail" under  Vermont  statute.  But  see 
Cool  v.  State,  16  Ind.  355. 

[a]  In  charging  a  sale  in  local  op- 
tion territory,  the  sale  of  any  quantity 
being  forbidden,  it  is  not  necessary 
that  the  indictment  charge  that  the 
sale  was  by  retail.  Dowdy  i\  Com., 
31   Kv.  L.  Eep.  33,  101  S.  W.  338. 

93.  Ga.— Tavlor  r.  State,  126  Ga. 
557,  55  S.  E.  474;  Shuler  v.  State,  125 
Ga.  778,  54  S.  E.  689;  Howell  v.  State, 
3  24  Ga.  698,  52  S.  E.  649;  Wells  v. 
State,  118  Ga.  556,  45  S.  E.  443  (stat- 
ute does  not  expressly  require  same). 
Kan.— State  v.  Muntz,  3  Kan.  379.  La. 
State  r.  John,  129  La.  208,  55  So.  766. 
Mo.— State  v.  Eogers,  39  Mo.  431; 
State  V.  Fanning,  38  Mo.  359;  State  v. 
Gregory,  27  Mo.  231;  State  f.  William- 
son, 19  Mo.  384;  State  v.  Ladd,  15  Mo. 
430,  explaining  Neales  v.  State,  10  Mo. 
498,  500.  Neb.— State  v.  Pischel,  16 
Neb.  490,  60S,  20  N.  W.  848,  21  N.  W. 
468.  Okla.— Fletcher  v.  State,  2  Okla. 
Crim.  300,  101  Pac.  599,  23  L.  E.  A. 
(N.  S.)  581.  R.  I.— State  v.  Hines,  13 
E.  I.  10.  S.  C— State  r.  Mooty,  3  Hill 
187.  Tenn.— State  v.  Young,  5  Coldw. 
51.  Va. — Com.  v.  Hatcher,  6  Gratt. 
667.  Vt— State  r.  Hodgson,  m  Vt.  134, 
28  Atl.  1089.  Wis.— State  v.  Downer, 
21  Wis.  274,  nature  and  amount  of  con- 
sideration need  not  be  stated.  Wye. 
Vines  r.  State,  19  Wyo.  255,  116  Pac. 
1013,  indictment  for  selling  without 
license  need  not  allege  ' '  that  sale  was 
for  money  or  the  amount  of  the  price." 

See  also  infra,  III,  B,  7,  a,   (VI). 

[aj  In  Indiana  prior  to  the  statute 
(Eev.  St.,  1894,  §1825)  it  was  held 
that  an  indictment  for  selling  spirit- 
uous liquors  at  retail  without  a  license 
which  omitted  to  state  the  price  for 
which  the  liquor  was  sold  was  bad  on 
motion  to  quash  (Divine  r.  State,  4 
Ind.  240) ;   this  decision  was  thereafter 


frequently  followed  (see  Eagan  v. 
State,  53  Ind.  162).  But  the  statute 
above  referred  to  provided  that  no 
indictment  or  information  shall  be 
deemed  invalid  or  quashed  for  omitting 
to  state  A'alue  or  price  of  any  matter 
or  thing  in  any  case  where  the  value 
or  price  is  not  of  the  essence  of  the 
offense.  Since  the  passage  of  that  act 
the  supreme  court  has  not  in  any  case 
held  it  necessary  to  state  the  price  in 
order  to  make  a  good  charge.  State 
r.  Allen,  12  Ind.  App.  528,  40  N.  E. 
705,  distinguishing  Hatfield  v.  State,  9 
Ind.  App.  296,  36  N.  E.  664.  But  see 
City  of  Cannelton  v.  Collins,  172  Ind. 
193,  83  N.  E.  66,  in  which  the  court 
refused  to  pass  upon  whether  an  al- 
legation of  consideration  was  neces- 
sary. 

94.  U.  S.— Booth  r.  United  States, 
197  Fed.  283,  116  C.  C.  A.  645.  Ga. 
Taylor  r.  State,  126  Ga.  557,  55  S.  E. 
474;  Shuler  v.  State,  125  Ga.  778,  54 
S.  E.  689;  Howell  v.  State,  124  Ga. 
698,  52  S.  E.  649.  Ind.— Volker  v. 
State,  177  Ind.  159,  97  N.  E.  422; 
State  r.  Allen,  12  Ind.  App.  528,  40 
X.  E.  705.  la.— State  r.  Finan,  10  Iowa 
19.  Kan.— State  v.  Looker,  54  Kan. 
227,  38  Pac.  288;  State  v.  Tanner, 
50  Kan.  365,  31  Pac.  1096;  State  r.  Eat- 
ner,  44  Kan.  429,  24  Pac.  953;  State  v. 
Muntz,  3  Kan.  379.  Neb.— State  r. 
Ball,  27  Neb.  601,  43  N.  W.  398.  R.  I. 
See  State  r.  Hines,  13  E.  L  10.  Tex. 
State  V.  Smith,  35  Tex.  132.  Wis. 
State   r.   Downer,   21   Wis.   274. 

[a]  An  allegation  that  defendant 
bartered  a  pint  of  beer  for  a  certain 
pool  check  is  sufficient,  the  inference 
being  that  the  pool  check  had  some 
value,  either  general  or  special,  the 
burden  of  showing  the  contrary  being 
cast  upon  the  defendant.  Forkner  v. 
State,   95   Ind.   406. 

95.  See  generally  12  Standard  Proc. 
354,    et    seq. 
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to  enable  the  defendant  to  prepare  his  defense  by  showing  that  he 
was  not  the  person  named  in  the  previous  conviction.'*«  It  must  ap- 
pear from  the  indictment  that  the  prior  conviction  was  for  the  same 
offense,''^  and  that  the  latter  offense  occurred  subsequent  to  the  con- 
viction for  the  prior  offense.^* 


96.  See  the  following  cases:  Md. 
Maguire  v.  State,  47  Md.  485.  Me. 
State  V.  Bartley,  92  Me.  422,  43  Atl. 
19;  State  v.  Wyman,  80  Me.  117,  13 
Atl.  47;  State  v.  Laslius,  79  Me. 
504,  11  Atl.  180;  State  v.  Gor- 
ham,  65  Me.  270;  State  v.  Eobinson, 
39  Me.  150.  Pa. — Raucli  v.  Com.,  78 
Pa.  490,  there  can  be  no  conviction  as 
for  a  second  offense  unless  the  same 
be  pleaded.  Can. — Reg.  v.  Kennedy, 
10  Ont.  396;  Eex  v.  O'Brien,  38  N. 
Brunsw.  381. 

[a J  That  legislature  cannot  by  stat- 
ute dispense  with  necessity  for  plead- 
ing former  conviction,  see  Com.  v.  Har- 
rington, 130  Mass.  35,  and  the  title 
"Jeopardy."  But  see  State  r.  Free- 
man, 27  Vt.  523,  holding  that  while 
under  the  general  rules  of  j)leading  it 
is  necessary  to  allege  the  former  con- 
viction, when  a  higher  sentence  is 
claimed  on  that  account,  such  allega- 
tion is  unnecessary  in  prosecutions  for 
violating  liquor  laws  under  a  statute 
making  such  averments  unnecessary 
and  permitting  proof  of  former  con- 
victions in  the  absence  of  such  allega- 
tions and  such  provision  is  constitu- 
tional and  does  not  violate  Article  5 
of  the  Bill  of  Rights  as  these  are 
minor  offenses  and  not  within  the  pur- 
view of  the  constitution. 

[bj  An  averment  giving  the  defend- 
ant no  information  of  the  time,  court 
or  county  in  which  the  judgment  was 
rendered  is  insufficient.  State  v.  Small, 
64  N.  H.  491,  14  Atl.  727. 

[cj  An  allegation  that  "said  J.  B. 
has  been  once  before  convicted  as  a 
common  seller  under  the  laws  for  the 
suppression  of  drinking  houses  and 
tippling  shops  in  said  county  of  P.," 
is  not  sufficient,  though  it  be  the  form 
prescribed  by  statute.  State  v.  Bart- 
ley, 92  Me.  422,  43  Atl.  19. 

JdJ  But  an  allegation  "that  the 
said  H.  W.  has  once  been  convicted 
of  a  single  sale  under  section  28  of 
chapter  twenty-seven  of  the  Revised 
Statutes  of  Maine  in  the  county  of 
York,  to-wit:  on  the  twelfth  day  of 
October,  A.  D.  1874,  in  the  municipal 
court  of  said  city  of  Biddeford,"  has 
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been  held  sufficient  under  a  statute 
providing  that  technical  accuracy  was 
not  required,  nor  was  it  necessary  to 
set  forth  particularly  the  record  of  a 
former  conviction.  State  v.  Wentworth, 
65   Me.   234,   247,   20   Am.   Rep.   688. 

[e]  Compare  State  v.  Gorham,  65 
Me.  270,  in  which  it  was  alleged  that 
' '  the  said  C.  E.  G.  has  been  once 
before  convicted  as  a  common  seller 
of  intoxicating  liquors  under  section 
twenty-line  of  chapter  twenty -seven 
of  the  Revised  Statutes  of  said  state 
in  said  county  of  York,"  but  it  does 
not  appear  that  there  was  an  objection 
to  the  allegation. 

[f  J  An  averment  of  a  prior  convic- 
tion upon  an  impossible  date  is  insuffi- 
cient. State  r.  Dorr,  82  Me.  341,  19 
Atl.    861. 

[g]  The  kind  of  lictuoi*  sold,  or  the 
name  of  the  person  to  whom  sold,  need 
not  be  stated  in  an  information  for 
persistent  violation.  State  v.  Schmidt, 
92  Kan.  457,  140  Pac.  843,  followed 
in  State  v.  King,  92  Kan.  669,  142 
Pac.  247. 

97.  Kenny  r.  State,  121  Md.  120,  87 
Atl.  1109  (holding  that  an  indictment 
charging  a  sale  on  a  prohibited  day  by 
a  licensee  and  which  fails  to  allege 
that  the  accused  was  a  licensee  at  the 
time  of  the  first  conviction  is  insuffi- 
cient). Bode  V.  State,  7  Gill  (Md.) 
326. 

It  is  sufficient,  under  some  statutes, 
to  briefly  allege  the  former  conviction, 
the  record  of  such  former  conviction 
need  not  be  set  out  in  the  indictment. 
State  r.  Robinson,  39  Me.  150;  State 
r.  Markuson,  7  N.  D.  155,  168,  73  N. 
W.   82. 

98.  Rex  V.  O'Brien,  38  N.  Brunsw. 

(Can.)    381. 

[a]  The  statutes  only  apply  after  a 
conviction  for  a  first  offense,  when 
there  were  two  separate  sales  on  the 
same  day  and  a  conviction  was  had 
on  one  as  a  first  offense,  there  cannot 
be  a  conviction  for  the  other  sale  as 
a  second  offense,  the  second  offense 
must  occur  after  the  conviction  for 
the   first   offense.     Christie  v.  Britnell, 


A 
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When  the  statute  does  not  provide  for  any  increased  penalty  for  a  second 
offense,  an  indictment  alleging  a  previous  conviction  is  bad  on  de- 
murrer.^^ 

Waiver.  —Though  a  second  offense  be  alleged  the  prosecuting  officer 
may,  without  the  consent  of  defendant,  waive  that  part  of  the  charge 
and  proceed  to  trial  as  for  a  first  offense  without  vitiating  the  in- 
dictment/ 

7.  Charging  Particular  Offenses.^  —a.  Sale  or  Gift.  —  (i.)  Generaiiy.3 
The  indictment  or  information  in  a  prosecution  for  the  illegal  sale 
of  liquors  must  distinctly  charge  a  "sale;"  the  use  of  indefinite 
terms  is  not  permissible.*  But  in  doing  so,  words  equivalent  to  the 
word  "sale"  may  be  used.^  It  is  usually  sufficient  to  charge  such 
offense   in   the  language   of   the   statute.*^     If   under   the   statute    an 


21  Vict.  L.  R.  (Australia)  71,  17 
Austr.  L.  T.  59,  1  Argus  L.  E.  59. 

[bj  Under  the  Canadian  Temper- 
ance Act,  it  must  appear  that  the  of- 
fense was  committed  after  the  informa- 
tion had  been  laid  for  the  first  offense. 
Ex  parte  Le  Blanc,  33  N.  Brunsw. 
(Can.)   90. 

99.  Seick  v.  State,  94  Md.  71,  50 
Atl.  436,  such  allegation  "though  not 
relevant  to  the  issue  is  prejudicial  to 
the  defendant,"  is  not  mere  surplus- 
age. 

1.  State  V.  Doyle,  64  W.  Va.  366,  62 
S.  E.  453. 

2.  As  to  charging  particulars  of  of- 
fense   generally,    see   supra,   III,   B,    6. 

3.  Necessity  for  description  of 
liquor,  see  supra,  III,  B,  6,  d;  for  al- 
leging name  of  purchaser,  see  supra, 
III,  B,  6,  e;  for  averments  as  to  seller, 
see  supra,  III,  B,  6,  f;  for  alleging 
amount  of  liquor  sold,  see  supra.  III, 
B,  6,  g;  for  alleging  price  paid,  see 
supra,    III,   B,    6,   h. 

4.  An  allegation  that  liquor  was 
"furnished"  is  too  indefinite.  South- 
ern Express  Co.  v.  State,  107  Ga.  670, 
33  S.  E.  637,  73  Am.  St.  Eep.  146,  46 
L.  E.  A.  417;  Scott  v.  State,  6  Okla. 
Crim.   492,    119   Pac.    1023. 

It  is  sufficient  to  allege  a  "sale" 
■without  stating  that  a  price  was  paid. 
See  supra,  III,  B,  6,  h. 

[a]  An  indictment  charging  the  sale 
"in  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a 
person  of  common  understanding  to 
know  what  is  intended"  is  sufficient. 
Combs  i\  Com.,  31  Ky.  L.  Eep.  822,  104 
S.  W.   270. 

[b]  An  accusation  charging  that  the 
defendant  on  a  date  named  therein,  in 
the  county  of  venue  did  "sell  and  bar- 


ter for  a  valuable  consideration,  both 
directly  and  indirectly,  alcoholic,  spir- 
ituous, malt  and  intoxicating  liquors, 
intoxicating  bitters  and  other  drinks 
which  if  drunk  to  excess,  will  produce 
intoxication,"  charges  the  offense  with 
sufficient  definiteness.  Brown  v.  State, 
8  Ga.  App.  691,  70  S.  E.  40. 

[c]  An  allegation  that  the  defend- 
ant did  sell  spirituous  liquors,  will  per- 
mit the  introduction  of  evidence  that 
the  defendant  was  concerned  in  the 
sale,  where  the  statute  made  it  an  of- 
fense to  "sell  or  be  in  any  wise  con- 
cerned in  selling."  Needham  v.  State, 
19    Tex.    332. 

5.  la. — Wrockledge  v.  State,  1  Iowa 
167,  permitting  use  of  the  word  "re- 
tail." Mass. — Com.  v.  Kimball,  7  Mete. 
304,  use  of  word  "retail"  sufficiently 
indicates  sale.  "To  retail  is  to  sell 
in  small  quantities."  W.  Va. — See 
State  V.  Chapman,  25   W.  Va.  408. 

[a]  An  allegation  that  the  defend- 
ant did  engage  in  and  pursue  the  oc- 
cupation and  business  of  selling  in- 
toxicating liquors  is  not  sufficient, 
however.  Chapa  r.  State,  60  Tex.  Crim. 
365,  132  S.  W.  127;  Fitch  f.  State,  58 
Tex.  Crim.  366,  127  S.  W.  1040. 

6.  Ala. — Lambie  r.  State,  151  Ala. 
86,  44  So.  51;  Spigener  i:  State,  11 
Ala.  App.  296,  66  So.  806.  Kan.— State 
V.  Brannon,  6  Kan.  App.  765,  50  Pac. 
986;  Lincoln  Center  r.  Linker,  6  Kan. 
App.  369,  51  Pac.  807.  Mass.— Com. 
r.  Eoberts,  1  Cush.  505.  Mich. — People 
r.  Telford,  56  Mich.  541,  23  N.  W.  213. 
Miss.— Trost  r.  State,  64  Miss.  188,  1 
So.  49.  Mo.— State  v.  Gregory,  27  Mo. 
231;  State  r.  Atkins,  40  Mo.  App.  344. 
But  see  State  r.  Cox,  29  Mo.  475;  State 
r.  Gibbs,  129  Mo.  App.  700,  108  S.  W. 
588.     N.  J.—Eogers  v.  State,  58  N.  J. 
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offense  may  be  committed  through  the  sale  of  intoxicating  liquors  in 
wions Tays,  the  indictment  or  information  must  point  out  m  what 
particular  the  sale  was  unlawful.'  _ 

It  is  permissible  to  charge  jointly  a  sale  of  "spirituous  malt,  vinous, 
fermented  and  other  intoxicating  liquors,"  the  statutes  almost  in- 
variably using  this  language,  though  the  court  upon  proper  applica- 
tion mav  require  the  offense  to  be  described  with  more  particularity  « 
Some  statutes  permit  a  sale  and  gift,«  or  a  sale  and  barter  to  be  al- 
leged conjunctively  ;^°  but  they  cannot  be  alleged  disjunctively,  though 


L.  220,  33  Atl.  283.  N.  Y.— People  r. 
Townsey,  5  Denio  70;  Hodgmau  r. 
People,   -i   Deuio   235. 

Sufficiency  generally  of  following 
language  of  statute,  see  supra,  IIT,  B, 
5,  b;  and  12  Standard  Proc.  447,  et 
seq. 

As  to  necessity  for  charging  further 
particulars,  see  supra,  III,  B,  6,  a  to 
h;  and  see  generally,  12  Standard 
Pr:oc.  457. 

[a]  Under  the  Alabama  statute  an 
indictment  is  sufficient  that  charges 
the  defendant  with  having  "sold,  of- 
fered for  sale,  kept  for  sale  or  other- 
wise disposed  of  spirituous,"  etc., 
liquors,  contrary  to  law.  Lawson  r. 
State,  151  Ala.  95,  44  So.  50;  .Jones 
r.  State,  136  Ala.  118,  34  So.  236;  Noles 
r.  State,  24  Ala.  672,  674;  Spigener  v. 
State,  11  Ala.  App.  296,  66  So.  896. 

7.  Ala.— Ulmer  v.  State,  61  Ala.  208. 
Ind. — See  State  v.  Cameron,  176  Ind. 
385,  96  N.  E.  150.  Kan.— State  r. 
Burkett,  51  Kan.  175,  32  Pac.  925.  Mo. 
State  r.  Umphrey,  40  Mo.  App.  327. 

Objection. — (1)  Failure  to  so  state 
must  be  presented  by  motion  to  quash, 
or  the  defect  will  be  waived,  however 
(State  r.  Burkett,  51  Kan.  175,  32  Pac. 
925) ;  (2)  the  presentation  of  this  ob- 
jection on  motion  in  arrest  of  judg- 
ment is  too  late.  State  v.  Burkett,  51 
Kan.  175,  32  Pac.  925;  State  v.  Eatner, 
44  Kan.  429,  24  Pac.  953. 

8.  Kreamer  v.  State,  106  Ind.  192, 
6  N.  E.  341  (selling  to  a  minor) ;  State 
r.  Looker,  54  Kan.  227,  38  Pac.  288; 
State  V.  Tanner,  50  Kan.  365,  31  Pac. 
1096;  State  v.  Eatner,  44  Kan.  429,  24 
Pac.  953. 

[a]  But  an  allegation  that  the  de- 
fendant "did  unlawfully  sell  whisky, 
brandy  and  other  spirituous  liquors," 
was  held  on  demurrer  to  be  too  gen- 
eral. Com.  V.  White,  18  B.  Mon.  (Ky.) 
492.  See  also  Com.  v.  Middleton,"  8 
Ky.  L.  Eep.  264. 
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[b]  And  see  State  v.  Pischel,  16 
Neb.  490,  20  N.  W.  848,  holding  an 
indictment  bad  charging  the  defendant 
on  a  day  named,  and  between  certain 
other  dates  therein  alleged,  sold  malt, 
spirituous,  and  vinous  liquors,  and  in- 
toxicati.ig  drinks.  The  same  being  too 
indefinite. 

[c]  Objection  to  this  form  of  al- 
legation conies  too  late  after  verdict 
upon  a  motion  in  arrest  of  judgment. 
State  V.  Eatner,  44  Kan.  429,  24  Pac. 
953. 

As  to  description  of  liquor,  see  more 
fully  supra.  111,  B,  6,  d. 

9.  la.— State  r.  Finan,  10  Iowa  19. 
La.— State  r.  Fant,  2  La.  Ann.  837. 
N.  D.— State  r.  Kerr,  3  N.  D.  523,  58 
X.  W.  27.  S.  D.— State  r.  Bradley,  15 
S.  D.  148,  87  N.  W.  590.  Vt.— State  f. 
Brown,  36  Vt.  560;  State  r.  Woodward, 
25  Vt.  616. 

10.  State  r.  Schweiter,  27  Kan.  499; 
State  r.  Tulip,  9  Kan.  App.  454,  60 
Pac.  659;  Boldt  v.  State,  72  Wis.  7,  38 
N.  W.  177. 

See  generally  supra,  III,  B,  5,  e,  and 
12  Standard  Proc.  334,  et  seq. 

[a]  This  is  under  the  rule  that 
where  the  statute  makes  either  of  two 
or  more  distinct  acts  connected  with 
the  same  general  offense,  and  subject 
to  the  same  measure  and  kind  of  pun- 
ishment, indictable  separately,  and  as 
distinct  crimes,  when  each  shall  have 
been  committed  by  different  persons  at 
different  times,  they  may  when  com- 
mitted by  the  same  person  and  at  the 
same  time,  be  coupled  in  one  count  as 
constituting  all  together  one  offense. 
State  1-.  Schweiter,  27  Kan.  499;  State 
V.  Schleuter,  110  Mo.  App.  7,  83  S.  W. 
1012. 

fb]  Though  the  statute  uses  the 
disjunctive,  they  may  be  charged  con- 
iunetivelv.  State  v.  Pittman,  76  Mo. 
56;  State  v.  Kerr,  3  N.  D.  523,  58 
N.  W.  27. 
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the  statute  uses  the  disjunctive."  If  a  sale  he  sufficiently  alleged  the 
fact  that  there  is  coupled  thereto  an  insufficient  allegation  of  barter 
or  gift  does  not  affect  the  sufficiency  of  the  indictment. ^^  Further- 
more, when  it  is  alleged  that  the  defendant  did  unlawfully  ;ell,  barter, 
and  give  away  a  quantity  of  intoxicating  liquor  for  a  specified  sum, 
a  sale  only  is  alleged,  and  the  allegation  of  bartering  and  giving  away 
is  to  be  treated  as  surplusage ;"  and  an  allegation  of  sale,  barter,  and 
gift,  which  fails  to  properly  show  a  sale  or  bartering,  but  sufficiently 
charges  a  gift,  will  be  held  sufficient  for  that  purpose.^* 

"Force  and  Arms." — The  indictment  or  information  for  an  illegal 
sale  of  liquor  is  not  required  to  contain  an  allegation  that  the  offense 
was  committed  "with  force  and  arms."^^ 

(II.)  Delivery.  —  The  delivery  of  the  liquor  need  not  be  specifically 
alleged ;  the  allegation  of  a  sale  includes  all  such  acts  as  are  necessary 
to  constitute  a  sale.^*^ 

(III.)  Purpose  of  Sale.— (A.)  Generally.  —An  indictment  for  "sell- 
ing" liquors  in  violation  of  the  law  need  not  allege  that  such  sale  was 


11.  Ala.— Daniel  r.  State,  149  Ala. 
44,  43  So.  22;  Raisler  r.  State,  55  Ala. 
64.  Mo. — State  r.  Fairgrieve,  29  Mo. 
App.  641.  N.  D.— State  v.  Kerr,  3  N. 
D  523,  58  N.  W.  27.  R.  I.— State  v. 
Colwell,  3  R.  I.  284. 

See  supra,  III,  B,  5,  e. 

[aj  An  allegation  that  the  accused 
"did  give  away  or  otherwise  dispose 
of  vinous,  etc.,  liquors,"  is  insufficient. 
The  objection  must  be  taken  by  de- 
murrer and  cannot  be  reached  by  mo- 
tion to  quash.  Daniel  v.  State,  149 
Ala.  44,  43  So.  22. 

12.  Ind. — Massey  v.  State,  74  Tnd. 
368;  Leary  v.  State,  39  Ind.  360;  Steel 
V.  State,  26  Ind.  92.  la.— State  v. 
Finan,  10  Iowa  19.  Neb. — State  r. 
Ball,  27  Neb.  601,  43  N.  W.  398.  Tex. 
Jordan  v.  State,  37  Tex.  Crim.  222,  38 
S.  W.  780,  39  S.  W.  110.  Wis.— State 
r.  Bielby,   21  Wis.   206. 

[a]  Compare  Smith  v.  State,  32  Neb. 
105,  48  N.  W.  823;  State  v.  Pischel,  16 
Neb.  490,  20  N.  W.  848,  holding  (that 
an  information  which  charges  in  the 
same  count  a  selling  and  giving  away 
is  defective  and  liable  to  a  motion  to 
quash);  Flock  v.  State  (Tex.  App.),  18 
S.  W.  414  (that  an  information  charg- 
ing the  sale  and  exchange  of  liquors  in 
the  same  count  is  fatally  defective) ; 
Ferguson  r.  State,  25  Tex.  Crim.  451, 
8   S.   W.  479. 

[b]  In  State  v.  Ball,  27  Neb.  601, 
43  N.  W.  398,  it  was  said  that  the 
only  office  of  the  words  "give  away" 
in  that  indictment  was  in  substance  a 


charge  of  the  delivery  of  the  liquor 
sold.  To  same  effect,  Wendt  v.  State, 
32  Neb.  182,  49  N.  W.  351. 

13.  Hatfield  r.  State,  9  Ind.  App. 
296,  36  N.  E.  664;  Tracy  v.  State,  9 
Okla.  Crim.  532,  132  Pac.  692;  Scott 
i\  State,  6  Okla.  Crim.  492,  119  Pac. 
1023  (allegation  that  defendant  "did 
sell,  give  away  and  otherwise  furnish," 
only  charges  a  sale). 

[a]  An  allegation  that  the  defend- 
ant did  sell,  give  away  and  otherwise 
furnish,  etc.,  charges  a  sale  and  is  not 
sufficient  to  charge  either  furnishing  or 
giving  away  of  intoxicants.  Tracy  r. 
State,  9  Okla.  Crim.  532,  132  Pac.  692. 

14.  Eagan  v.  State,  53  Ind.  162. 

15.  State  V.  Hunger,  15  Vt.  290. 
Necessity    generally    for    use    of   this 

phrase,  see  12  Standard  Proc.  309. 

16.  111.— People  V.  Steinhauer,  248 
111.  46,  93  N.  E.  299.  Mass.— Com.  v. 
Leonard,  8  Mete.  530.  Tex. — Bennett 
V.  State,  40  Tex.  Crim.  445,  50  S.  W. 
946.  Va.— Clopton  r.  Com.,  109  Va. 
813,   63   S.  E.   1022. 

[a]  Under  an  indictment  charging 
a  single  sale  of  spirituous  liquors,  it 
is  not  necessary  to  set  forth  in  detail 
the  acts  and  circumstances  relied  on 
to  prove  such  sale,  to  entitle  the  state 
to  the  benefit  of  a  statute  which  pro- 
vides that  a  delivery  of  intoxicating 
liquors,  under  the  circumstances  pre- 
scribed therein,  is  prima  facie  proof 
a  sale  of  them.  Com.  v  Rowe,  14 
Gray  (Mass.)  47.  See  also  State  v. 
Basserman,  54  Conn.  88,  6  Atl.  185. 
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with  the  purpose  of  evading  the  law;^^  nor  when  a  ''sale"  or  '/barter" 
is  alle-ed  is  it  necessary  to  allege  that  such  sale  was  made  for  any 
mirDOse  of  gain,"  or  that  the  defendant  was  to  receive  any  gam  or 
benefit  therefrom.^«  But  where  the  statute,  while  relating  primarily 
to  sales  also  prohibits  a  gift  with  intent  to  evade  the  provisions  of  the 
law,  an' indictment  for  a  gift  must  allege  that  it  was  made  with  intent 
to  evade  the  law.^^ 

(B.)  To  Be  Dkunk  ON  Premises.  —  Whether  it  is  necessary  to  charge 
that  liquor  was  sold  to  be  drunk  on  the  premises  depends  upon  the 
statute;  if  the  place  where  the  liquor  was  intended  to  be  drunk  is 
made  an  essential  ingredient  of  the  offense,  such  purpose  must  be 
alleged;  otherwise  it  is  unnecessary.^" 


17.  State  r.  Eunyon,  62  Ore.  246, 
124  Pae.  259;  McMillan  V.  State,  18 
Tex.  App.   375. 

[a]  But  see  Stallworth  v.  State,  16 
Tex.  App.  345,  holding  that  such  al- 
legation would  be  necessary  where  it 
was  alleged  that  a  sham  or  pretended 
gift  was  made,  for  the  purpose  of  show- 
ing that  such  pretended  gift  was  a  sale, 
though  the  McMillan  case  doubts 
whether  such  an  allegation  is  necessary 
even  in  that  case. 

18.  Anderson  v.  People,  63  HI.  53; 
Schlicht  r.  State,  56  Ind.  173. 

[aj  An  indictment  for  selling  less 
than  the  minimum  amount  prescribed 
by  the  statute,  need  not  allege  that 
the  sale  was  made  for  the  purpose  of 
gain.  Stapf  v.  State,  33  Ind.  App.  255, 
71  N.  E.  165. 

19.  State  V.  Eunyon,  62  Ore.  246, 
124  Pac.  259.  See  also  infra,  III,  B, 
7,  a,   (XI) ;  and  see  supra,  III,  B,  6,  c. 

20.  See  the  following:  Dak. — People 
r.  Sweetser,  1  Dak.  295,  46  N.  W.  452. 
Ind.— Blough  v.  State,  121  Ind.  355,  23 
N.  E.  153;  Schilling  v.  State,  116  Ind. 
200,  18  N.  E.  682;  State  v.  Woolsey, 
92  Ind.  131;  State  v.  Corll,  73  Ind.  535; 
Schlicht  V.  State,  56  Ind.  173;  State 
r.  Wickev,  54  Ind.  438;  Burke  r.  State, 
52  Ind.  522;  Burke  v.  State,  52  Ind. 
461;  Morris  v.  State,  47  Ind.  503.  la. 
"Wroekledge  v.  State,  1  Iowa  167;  Hin- 
termeister  v.  State,  1  Iowa  101.  Ky. 
Com.  r.  Hdback,  101  Ky.  166,  40  S.  W. 
245.  Mass. — Com.  v.  Luddy,  143  JMass. 
563,  10  N.  E.  448;  Com.  v.  Moulton,  10 
Cush.  404;  Com.  v.  Dean,  21  Pick.  334. 
Mo. — State  v.  Williamson,  49  Mo.  384. 
K.  Y.— People  V.  McDonnell,  108  N.  Y. 
Supp.  749;  Schwab  v.  People,  4  Hun 
520.  Ohio.— Picket  v.  State,  22  Ohio 
St.  405.  Tenn.— Bilbro  v.  State,  7 
Humph.   534.     Va. — Arrington  v.  Com., 
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87  Va.   96,  12  S.  E.  224,  10  L.  E.  A. 
242.     Wis.— Allen  r.  State,  5  Wis.  329. 

[a]  It  is  sometimes  necessary  by 
reason  of  the  statute  to  allege  spe- 
cifically whether  the  liquor  was  sold  to 
be  drank  in  the  building  or  on  the 
premises  adjunct  to  the  building.  State 
r.  Charlton,  11  W.  Va.  332,  27  Am. 
Rep.  603. 

[b]  Under  the  Missouri  statute 
(Laws  1840-41,  p.  82)  an  indictment 
for  keeping  a  "grocery"  without  a 
license  must  contain  an  averment  that 
the  liquor  was  sold  "not  to  be  drunk 
at  the  place  of  sale."  If  the  liquors 
were  sold  to  be  drunk  at  the  place, 
the  indictment  must  be  for  keeping  a 
' '  dramshop. ' '  State  v.  Auberry,  7  Mo. 
304. 

[c]  Under  the  Texas  statute  (Pas. 
Dig.,  art.  2076)  it  is  sufficient  to  al- 
lege that  the  defendant  "did  permit 
the  same  [spirituous,  vinous  or  other 
intoxicating  liquors]  to  be  drunk,  at 
the"  establishment  where  sold."  State 
V.  Smith,  35  Tex.  132. 

[dj  Under  the  Virginia  statute 
(Pub.  Acts,  1889,  1890,  p.  242,  §1)  it 
is  necessary  to  aver  whether  it  was 
sold  to  be  drunk  at  the  place  of  sale 
or  otherwise.  Arrington  v.  Com.,  87 
Va.  96,  12  S.  E.  224,  10  L.  E.  A.  242; 
Boyle  f.  Com.,  14   Gratt.   (55  Va.)   674. 

[e]  Under  a  statute  making  it  an 
offense  to  retail  spirits  without  having 
a  license  therefor,  it  is  unnecessary  to 
allege  that  the  liquors  were  "not  to 
be  drank  where  sold"  in  the  absence 
of  such  a  provision  in  the  statute. 
Coon  V.  Young,  15  Gratt.  (56  Va.)  664. 

[f]  The  effect,  if  any,  of  an  allega- 
tion that  the  liquor  was  sold  to  be 
drunk  in  the  house,  outhouse  or  other 
place  specified,  where  the  same  was 
sold,  is  that  it  may  enlarge  the  proof 
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(C.)  Use  of  Liquor  as  Beverage.  —  And  when  the  act  prohibited  by- 
statute  is  the  selling  or  giving  away  of  liquors  for  use  as  a  "bever- 
age," the  indictment  must  charge  that  the  sale  or  gift  was  made  for 
the  forbidden  purpose.'-^ 

(IV.)  Sales  to  Several  Persons.  —  It  is  permissible  to  allege  joint  sales 
to  several  persons  without  the  indictment  being  objectionable  either 
for  uncertainty  or  duplicity.--  So  it  is  permissible^^  to  allege  a  sale  to 
a  certain  named  person  or  persons,  and  to  divers  other  persons  un- 


to   be    made    by    the    state.      Leary    v. 
State,  39  Ind.  360. 

[g]  Sufficient  Averment. — Where  the 
illegal  sale  of  liquor  is  a  misdemeanor, 
an  indictment  is  sufficient  which 
charged  that  the  liquor  was  sold  ' '  to 
be  drunk"  on  the  premises,  without 
charging  it  "with  the  intent  to  be 
drunk,"  though  the  latter  is  the  lan- 
guage of  the  statute.  Bilbro  v.  State, 
7  Humph.   (Tenn.)  534. 

21.  Ind.— Morel  v.  State,  89  Ind. 
275;  Allman  v.  State,  69  Ind.  387; 
Dowdell  V.  State,  58  Ind.  333.  Kan. 
State  V.  Shinn,  63  Kan.  638,  66  Pae. 
650.  Me.— State  v.  Dunlap,  81  Me. 
389,  17  Atl.  313.  Mich.— People  v. 
Hinchman,  75  Mich.  587,  42  N.  W. 
1006,  4  L.  R.  A.  707;  People  v.  Quinn, 
74  Mich.  632,  42  N.  W.  604.  Mo.— State 
V.  Buckner,  20  Mo.  App.  420.  N.  H. 
State  V.  Abbott,  31  N.  H.  434.  Pa. 
Com.  r.  Porter,  31  Leg.  Int.  398.  S.  D. 
State  V.  Hafsoos,  1  S.  D.  382,  47  N.  W. 
400. 

[a]  Compare  State  v.  Schaekle,  29 
Kan.  341,  in  which  it  is  said  that  under 
the  statute  (Laws,  1881,  ch.  128)  pro- 
hibiting the  sale  of  intoxicants  for 
other  than  medical,  scientific  and  me- 
chanical purposes,  it  is  sufficient  to  al- 
lege that  the  sale  was  for  other  than 
these  purposes.  Though  the  purpose  of 
the  statute  is  to  prohibit  the  manufac- 
ture and  sale  of  intoxicants  for  use  as 
a  beverage,  it  is  unnecessary  to  allege 
that  the   sale  was  for  such   purpose. 

[b]  Sale  to  Minor. — This  is  not  re- 
quired where  the  charge  is  selling  to 
a  minor.  Com.  v.  Murphy,  155  Mass. 
284,  29  N.  E.  469;  Com.  v.  O 'Leary, 
143  Mass.  95,  8  N.  E.  887. 

[c]  Sale  to  Habitual  Drunkard. — In 
charging  a  sale  to  a  person  in  the 
habit  of  getting  intoxicated,  it  is  un- 
necessary to  allege  that  it  was  sold  to 
be  used  as  a  beverage.  People  v.  Ham- 
ilton,  101  Mich.  87,  59  N.  W.  401. 

[d]  Equivalent  Terms. — Charging  the 
defendant  with  the  sale  of  liquor  "as 


a  beverage,"  is  equivalent  to  saying 
that  it  was  sold  "to  be  used  as  a  bev- 
erage." People  V.  Hinchman,  75  Mich. 
587,  42  N.  W.  1006,  4  L.  R.  A.   707. 

[ej  "To  charge  (1)  in  an  indict- 
ment that  the  defendant  unlawfully 
sold  liquor  by  the  drink,"  is  equivalent 
to  charging  that  he  sold  it  "as  a  bev- 
erage." Com.  V.  Kenman,  10  Ky.  L. 
Rep.  723  (abstract).  (2)  But  to  charge 
a  sale  "wilfully  and  maliciously"  is 
not  a  compliance  with  a  statute  that 
the  sale  must  be  for  use  "as  a  bever- 
age."    State  V.  Hafsoos,  1   S.  D.  382, 

47  N.   W.  400. 

22.  U.  S.  —  Endleman  v.  United 
States,  86  Fed.  456,  30  C.  C.  A.  186. 
Ky. — See  Yost  v.  Com.,  6  Ky.  L.  Rep. 
110.  N.  Y.— Osgood  V,  People,  39  N.  Y. 
449;  People  v.  Adams,  17  Wend.  475; 
People   V.   Huffman,   24   App.   Div.   233, 

48  N.  Y.  Supp.  482;  People  r.  Schmidt 
19  Misc.  458,  44  N.  Y.  Supp.  607,  12 
N.  Y.  Crim.  282.  Va.— Peer's  Case,  5 
Gratt.    (46   Va.)    674. 

[aj  But  see  People  v.  Huffman,  24 
App.  Div.  233,  48  N.  Y.  Supp.  482,  12, 
N.  Y.  Crim.  556,  that  while  the  desig 
nation  of  the  person  to  whom  the 
liquor  is  sold  is  in  no  way  material 
upon  the  consideration  of  a  demurrer, 
still  but  one  offense  is  charged,  and 
under  a  statute  making  each  violation 
on  the  same  day,  or  on  different  days, 
a  separate  offense,  proof  would  not  be 
permitted  under  such  an  indictment  of 
a  sale  to  more  than  one  person  or  to 
two  persons  jointly. 

23.  People  v.  Adams,  17  Wend.  475; 
People  V.  Huffman,  24  App.  Div.  233, 
48  N.  Y.  Supp.  482,  12  N.  Y.  Crim. 
556;  People  v.  Schmidt,  19  Misc.  458, 
44  N.  Y.  Supp.  607.  See,  however. 
State  r.  Walters,  5  Iowa  507;  Yost  v. 
Com.,  6  Ky.  L.  Rep.  110  (such  method 
is  open  to  the  objection  that  it  charges 
more  than  one  offense,  and  that  each 
sale  should  be  set  out  in  a  separate 
paragraph) ;  State  v.  Cassety,  1  Rich. 
(S.   C.)    90,  that  a  charge  of  retailing 
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known.     But  separate  sales  to  different    persons    cannot    be    jointly 

alleo'ecl."^ 

(V.)  Sale  to  Agent.  —  In  an  indictment  for  selling  hy  an  unlicensed 
person  to  an  agent  of  an  undisclosed  principal,  the  indictment  may 
properly  charge  the  sale  as  having  been  made  to  him;  but  if  he  was 
the  ae-ent  of  a  disclosed  principal,  the  indictment  should  charge  the 
sale  as  having  been  made  to  the  principal.^^ 

(VI.)  Sale  to  Prohibited  Class.  -  An  indictment  or  information  for  an 
unlawful  sale  of  liquors  to  one  of  a  prohibited  class  is  sufficient  if  it 
use  words  conveying  the  same  meaning  as  those  of  the  statute  creating 
the  offense.^'' 

Where  the  charge  is  a  sale  to  an  intoxicated  person  or  a  habitual 
drunkard,  the  existence  of  the  habit  or  condition  at  the  time  of  the 
sale  must  be  alleged."    In  charging  the  offense  of  selling  to  a  minor, 


"to  divers  persons,"  is  improper.  To 
sanae  effect,  State  v.  Stucky,  2  Blaekf. 
(Ind.)   289. 

[a]  "The  words  to  divers  other  per- 
sons when  they  occur  in  an  indictment 
set  forth  no  criminal  offense,"  should 
be  treated  as  surplusage  if  one  or  more 
persons  are  called  by  name  in  the  in- 
dictment. State  v.  Couch,  54  S.  C.  286, 
32  S.  E.  408;  State  v.  Jeffcoat,  54  S.  C. 
196,  32  S.  E.  298. 

[b]  In  State  r.  Julius,  29  S.  D.  638, 
137  N.  W.  590,  an  allegation  of  a  sale 
to  S.  and  others  was  held  improper,  but 
in  the  absence  of  a  demurrer  special- 
ly presenting  the  question,  the  infor- 
mation was  held  sufficient  to  support 
a  conviction   on  proof   of  a  joint   sale. 

[c]  The  prosecution  may  on  the 
trial  be  confined  to  proof  of  a  single 
offense.  People  v.  Adams,  17  Wend. 
(N.  Y.)   475. 

[d]  "Where  it  is  alleged  that  a  sale 
was  made  to  the  person  named  in  the 
indictment,  and  to  certain  other  per- 
sons whose  names  are  unknown,  only 
a  joint  sale  to  the  persons  named  is 
charged.  State  r.  Haren,  35  Misc.  590, 
72  N.  Y.  Supp.  205. 

24.  Del.  — State  v.  Salkowski,  6 
Penne.  472,  69  Atl.  839,  sale  to  minors. 
N.  Y.— People  r.  Schmidt,  19  Misc.  458, 
44  N.  Y.  Supp.  607.  Tex.— Alexander 
V.  State,  51  Tex.  Grim.  506,  102  S.  W. 
1122. 

[a]  An  information  charging  the 
defendant  with  selling  intoxicating 
liquors  in  less  than  the  minimum 
amount  to  be  drunk  on  the  premises, 
to  divers  persons  at  divers  times  be- 
tween certain  specified  dates  without  a 
license  therefor,  is  sufficient  in  the  ab- 
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sence  of  an  application  to  require  the 
Ijrosecution  to  elect,  or  to  confine  the 
proof  to  a  single  offense.  A  motion 
to  dismiss  the  complaint  and  discharge 
the  defendant  does  not  reach  the  ob- 
jection. People  V.  Polhamus,  8  App. 
Div.  133,  40  N.  Y.  Supp.  491,  11  N.  Y. 
Grim.   372. 

25.  Ga.— Kemp  v.  State,  120  Ga. 
157,  47  S.  E.  548.  Mass. — Gom.  v. 
Fowler,  145  Mass.  398,  14  N.  E.  457; 
Com.  V.  O'Learv,  143  Mass.  95,  8  N.  E. 
887;  Com.  v.  Very,  12  Gray  124;  Com. 
r.  McGuire,  11  Gray  400.  N.  H. 
State   r.    Wentworth,   35   N.   H.   442. 

[a]  In  Kemp  v.  State,  120  Ga.  157, 
47  S.  E.  548,  the  court  said:  "In  Hall 
r.  State,  87  Ga.  234,  there  is  a  sug- 
gestion which  appears  to  be  opposed 
to  the  views  expressed  above,  but  it 
was  a  mere  suggestion,  and  not  an 
authoritative   ruling." 

26.  State  r.  Smith,  122  Ind.  178,  23 
N.  E.  714;  Dolan  v.  State,  122  Ind. 
141,  23  N.  E.  761  (where  the  statute 
prescribed  sales  to  persons  in  the  habit 
of  "being"  intoxicated,  and  the  in- 
dictment was  held  sufficient  though  it 
cliarged  a  sale  to  a  person  in  the  habit 
of  "becoming"  intoxicated);  Woods  v. 
Town  of  Prineville,  19  Ore.  108,  23 
Pac.  880,  city  ordinance. 

Necessity  for  averring  specific  loca- 
tion of  premises  in  indictment  for  sell- 
ing to  a  minor,  see  supra,  III,  B,  6,  a, 
note  98  [a];  necessity  for  giving  name 
of  purchaser,  see  supra,  III,  B,  6,  e, 
(1) ;  necessity  for  averment  that  sale 
or  gift  of  liquor  for  use  as  a  beverage, 
see  supra,  III,  B,  7,  a,  (III),  [C],  note 
21. 

27.  Zeizer  r.   State,   47   Ind.   129. 
[a]     Habitual  Drunkard. — An  indict- 
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the  fact  of  minority  must  be  alleged.^^  This  has  been  held  sufficiently 
alleged  by  charging  that  the  purchaser  was  a  minor,  without  stating 
his  age."^  In  charging  the  offense  of  selling  to  convicts,  it  is  un- 
necessary to  allege  that  the  convict  is  confined  in  the  penitentiary  or 
any  other  special  plaee.^''^ 

Unless  it  is  otherwise  provided  by  statute,  it  is  unnecessary  to  allege 
what  quantity  of  liquor  was  sold.^^  Nor  when  a  sale  is  alleged  need 
the  price  paid  be  alleged.^^     On  a  prosecution  for  selling  or  giving 


ment  charging  a  sale  to  one  in  the 
habit  of  becoming  intoxicated  must  al- 
lege, "that  the  person  to  whom  the 
liquor  was  sold  was,  at  the  time  of 
the  sale,  in  the  habit  of  getting  in- 
toxicated. .  .  .  The  averment,  'who 
was  in  the  habit  of  getting  intoxicated' 
is  too  general  and  uncertain  in  respect 
of  time."  Wiedemann  v.  People,  92 
111.  314. 

[b]  State  of  Intoxication. — An  al- 
legation that  the  liquor  was  sold  to 
the  person  named  in  the  indictment, 
he  "being  then  and  there  in  a  state 
of  intoxication,"  is  sufficient  without 
alleging  notice  to  or  knowledge  there- 
of on  the  part  of  the  defendant.  Berry 
V.  State,  67  Ind.  222.  As  to  scienter 
see  supra,  ITT,  B,  6,  c. 

[c]  Conjunctive  Allegation. — An  in- 
dictment has  been  sustained  charging 
a  sale  to  one  ' '  being  then  and  there 
a  person  intoxicated,  and  in  the  habit 
of  getting  intoxicated,"  though  the 
statute  uses  the  disjunctive  instead  of 
the  conjunctive.  State  v.  Conner,  80 
Ohio  St.  405. 

28.  Ind.— Lindner  v.  State,  93  Ind. 
254.  Ky.— Com.  r.  Ewing,  7  Bush  105. 
Mass. — Com.  v.  Fowler,  145  Mass.  398, 
14  N.  E.  457. 

[a]  An  allegation  of  a  sale  to  "J. 
M.,  a  person  under  the  age  of  twenty- 
one  years,"  sufficiently  alleges  that 
such  person  was  at  the  time  of  the 
sale  under  twenty-one  years.  Shaffer 
r.  State,  106  Ind.  319,  6  N.  E.  818; 
Brinkman  v.  State,  57  Ind.  76;  State 
V.  Allen,  12  Ind.  App.  528,  40  N.  E. 
705.  See  also  Andrada  v.  State  (Tex. 
Crim.),  152  S.  W.  910. 

[b]  Color. — Under  a  statute  pro- 
hibiting a  sale  to  "any  white  person 
under  the  age  of  twenty-one  years," 
both  the  minority  of  the  purchaser  and 
that  he  was  a  white  person  must  be 
alleged.  Com.  r.  Ewing,  7  Bush  (Ky.) 
105. 

[c]  Necessity  for  negativing  con- 
sent of  parent  or  guardian,  see  supra, 
III,  B,  5,  d,  (III). 


29.  Ark.— Waller  v.  State,  38  Ark. 
656.  Ga. — Loeb  v.  State,  75  Ga.  25S. 
m. — Supernant  v.  People,  100  111.  App. 
121.  Ind.— Hatfield  r.  State,  9  Ind. 
App.  296,  36  N.  E.  664.  Mass.— Com. 
V.  Sullivan,  156  Mass.  229,  30  N.  E. 
1023;  Com.  v.  O'Brien,  134  Mass.  198. 
Wis. — State  v.  Boucher,  59  Wis.  477,  18 
N.  W.  335. 

[a]  An  allegation  (1)  that  the  pur- 
chaser of  the  liquor  was  "then  and 
there  a  minor,"  implies  that  the  pur- 
chaser was  one  "who  was  at  that  time 
and  place  a  minor."  Supernant  v. 
People,  100  111.  App.  121.  (2)  An  al- 
legation that  the  defendant  unlawfully 
and  knowingly  sold  intoxicants  to  G.  C. 
the  said  G.  C.  "then  and  there  being 
a  person  under  the  age  of  twenty-one 
years,  without  the  written  consent  of 
the  parent  or  guardian  or  of  some  one 
standing  in  the  place  and  stead  of  the 
parent  and  guardian  of  him,  the  said 
G.  C,"  sufficiently  charged  that  the 
person  to  whom  the  liquor  was  sold  was 
a  minor.  Andrada  r.  State  (Tex.  Crim.), 
152  S.  W.  910.  To  same  effect. 
Woods  r.  State  (Tex.  Crim.),  20  S.  W. 
915.  (3)  But  the  use  of  the  words 
"then  and  there"  is  not  necessary  in 
charging  a  sale  to  a  minor,  when  it  is 
alleged  that  he  was  at  the  time  of  the 
sale  under  the  age  of  twentv-one  years. 
Shaffer  r.  State,  106  Ind.  319,  6  N.  E. 
818;   Brinkman  v.  State,  57  Ind.   76. 

30.  It  is  sufficient  to  aver  that  the 
convict  was  serving  a  sentence  at  the 
time  of  the  alleged  offense.  Askew  v. 
State,  155  Ala.  103,  46  So.  751. 

31.  Brown  i:  State,  103  Ind.  133,  2 
N.  E.  296;  Payne  r.  State,  74  Ind.  203 
(unnecessary  to  aver  amount  sold  to 
minor). 

Necessity  generally  for  averring 
amount  of  liquor  sold,  see  supra,  III, 
B,    6,    g. 

32.  State  v.  Allen,  12  Ind.  App.  528, 
40  N.  E.  705,  distinguishing  Divine  v. 
State,  4  Ind.  240.  See  also  supra,  III, 
B,  6,  h. 
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liquor  to  a  person  of  a  prohibited  class,  the  general  rules  governing 
the  description  of  the  liquor  are  applied.^^ 

Whether  or  not  the  defendant  is  a  licensee  need  not  be  alleged  m 
an  indictment  or  information  for  such  an  offense.^*  Nor  unless  re- 
quired by  statute  is  it  necessary  to  allege  that  the  defendant  was 
the  keeper  of  a  dramshop,  or  carried  on  the  business  of  a  retail  liquor 
dealer.^'^  If  the  sale  be  made  by  an  agent  or  servant  of  the  defendant, 
it  should  nevertheless  be  charged  as  having  been  made  by  the  de- 
fendant.^*' 

Notice  of  Condition,  etc.  —  Wlien  notice  either  of  the  minority,  or 
habits  or  conditions  of  the  purchaser,  is  of  the  essence  of  the  offense, 
such  notice  must  be  alleged  ;2^  and  if  the  statute  provides  who  must 
give  the  notice,  facts  must  be  alleged  showing  that  the  notice  was  given 
by  such  person.^*  When  written  notice  is  required,  it  is  necessary 
to  allege  that  such  was  the  character  of  the  notice.^^  The  allegation 
of  service  of  the  notice  should  be  that  sucn  notice  was  given  the  de- 
fendant ;  this  is  not  accomplished  by  averring  that  the  notice  was  left 
at  or  in  the  premises  of  the  defendant.*" 

(VII.)  Sale  at  Prohiliited  Time.  —An  indictment  or  information  for 
selling  at  a  prohibited  time  must  of  course  show  that  the  sale  was 
made  at  a  time  when  sales  could  not  lawfully  be  made.*^  But  such 
an  indictment  or  information  need  not  allege  that  the  defendant  had 


33.  See  supra,  III,  B,  6,  d. 

34.  State  v.  Hamilton,  75  Ind.  238; 
Meyer  v.  State,  50  Ind.  18;  Com.  v. 
O'Brien,  134  Mass.  198.  See  also  supra, 
III,  B,  5,  d,   (VII). 

35.  Johnson  r.  People,  83  111.  431. 

Necessity  generally  of  alleging  busi- 
ness of  accused,  see  supra.  III,  B,  G, 
f,  (II). 

36.  O 'Bryan  v.  State,  48  Ark.  42,  2 

5.  W.  339;  State  v.  Mavo,  59  W.  Va. 
331,  53  S.  E.  416.  See  also  supra,  III, 
B,  6,  f,   (I). 

37.  State  v.  Smith,  122  Ind.  178,  23 
N.  E.  714;  Geraghty  v.  State,  110  Ind. 
103,  11  N.  E.  1.  See  also  State  v. 
Hyde,  27  Minn.  153,  6  X.  W.  555,  hold- 
ing it  unnecessary  to  allege  that  notice 
was  given  defendant  not  to  sell  to  the 
minor,  when  the  statutory  prohibition 
is  general. 

[aj  When  the  statute  prohibits  the 
sale  to  a  minor  "without  the  written 
consent  of  his  parents  or  guardian," 
an  allegation  in  that  language  is  suffi- 
cient without  including  the  words  "or 
order."  Mogler  v.  State,  47  Ark.  109, 
14  S.  W.  473. 

As  to  alleging  knowledge  of  such 
condition   or   habit,  see  supra,  III,   B, 

6,  c. 

38.  Where  the  statute  requires  (1) 
that   the   notice   shall   be   given   by   a 
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citizen  of  the  township  or  ward  where- 
in the  person  who  is  in  the  habit  of 
being  intoxicated  resides,  compliance 
with  this  requirement  must  be  alleged. 
State  V.  Smith,  122  Ind.  178,  23  N.  E. 
714;  Geraghty  v.  State,  110  Ind.  103, 
11  N.  E.  1;  Miller  v.  State,  107  Ind. 
152,  7  N.  E.  898;  Engle  v.  State,  97 
Ind.  122.  (2)  An  averment  that  the 
notice  was  given  by  the  wife  of  a 
citizen  of  such  township  or  ward  is 
not  sufficient.  Engle  v.  State,  97  Ind. 
122. 

[a]  The  indictment  must  show  a 
compliance  with  the  provision  regard- 
ing residence  at  the  time  of  the  notice, 
it  not  being  sufficient  to  merely  allege 
such  residence  at  the  time  of  filing  the 
indictment.  Geraghty  v.  State,  110 
lud.  103,  11  N.  E.  1. 

39.  State  v.  Smith,  122  Ind.  178,  23 
N.  E.  714;  Geraghty  v.  State,  110  Ind. 
103,  11  N.  E.  1;  Miller  v.  State,  107 
Ind.   152,  7  ]Sr.  E.   898. 

40.  State  v.  Smith,  122  Ind.  178,  23 
N.   E.   714. 

41.  Shepler  v.  State,  114  Ind.  194, 
16  N.  E.  521,  holding  that  where  stat- 
ute prohibited  sales  on  Sunday,  the  in- 
dictment must  allege  that  the  sale  was 
made  on  Sunday,  an  allegation  of  a 
sale  on  a  specified  date  being  insuffi- 
cient, even  though  the  court  knew  that 
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no  license,  as  a  license  would  not  authorize  a  sale  at  such  time;*^  nor, 
ordinarily,  need  the  place  where  the  liquor  was  drunk  be  alleged.*'' 
When  the  act  charged  is  alleged  to  have  occurred  on  an  election  day, 
it  is  essential  to  so  frame  the  allegations  that  it  shall  appear  that  an 
election  was  in  fact  held  on  that  day,**  that  it  was  so  held  by  authority 
of  law,*^  and  that  the  election  was  held  in  the  precinct,  village,  town 
or  city  where  the  liquor  was  sold  by  the  defendant.**'     Some  statutes 


such  date  fell  on  Sunday,  such  an 
averment  of  a  specific  date  permits 
proof    of    an   offense    on   other    days. 

[a]  But  a  complaint  charging  a  sale 
of  liquors  "on  .June  10th,  17th  and 
24th,  and  July  1st,  and  on  divers  other 
Sundays,  A.  D.  1900,  and  for  a  long 
time  prior  thereto, ' '  is  fatally  de- 
fective as  vague  and  uncertain.  Sum- 
mit V.  Hahr,  66  N.  J.  L.  333,  52  Atl. 
956. 

Necessity  generally  for  alleging  time 
of  commission  of  offense  see  supra, 
III,  B,  6,  b;  and  12  Standard  Proc. 
411,  et  seq. 

As  to  the  method  of  alleging  time, 
see  supra,  III,  B,  6,  b;  and  12  Stand. 
ARD  Proc.  418. 

42.  Stein  v.  State,  50  Ind.  22;  Crone 
T.  State,  49  Ind.  538,  541;  Lehritter 
V.  State,  42  Ind.  383.  See  also  supra, 
III,  B,  5,  d,  (VII),  note  73   [aj. 

[a J  When  the  statute  prohibits  gen- 
erally a  sale  on  Sunday  by  a  "  dram- 
shop keeper,"  the  question  of  license 
is  immaterial,  and  it  is  therefore  un- 
neeessarj'  to  allege  that  the  defendant 
was  a  ".licensed"  dramshop  keeper. 
State  V.  Barnett,  110  Mo.  App.  592, 
85  S.  W,  613.  Comr>are  State  v.  Cain, 
8  W.  Va.  720,  where  the  statute  pro- 
hibits sales  on  Sunday  "by  persons 
who  are  licensed,"  etc.,  also  Jensen 
r.  State,  60  Wis.  577,  19  N.  W.  374, 
holding  under  a  statute  prohibiting  the 
sale  of  intoxicating  liquors  on  Sun- 
day by  any  * '  tavern  keeper  or  other 
person,"  the  words  "other  person"  re- 
fers to  a  similar  class  of  persons  as 
"tavern  keepers,"  and  a  complaint 
that  fails  to  allege  that  the  defendant 
was  engaged  in  and  carried  on  the 
business  of  selling  such  liquors  at  the 
time  he  was  charged  with  selling  on 
Sunday,  states  no  offense  under  the 
statute. 

43.  Megowan  v.  Com.,  2  Mete.  (Ky.) 
3.  Compare  Layton  v.  State,  49  Ind. 
229;  Morris  v.  State,  47  Ind.  503,  hold- 
ing insufficient  an  information  charg- 
ing a  "Sale  after  hours,  because  it  failed 
to   allege  the   liquor  was   to   be    drunk 


on  the  premises.    The  statute,  however, 
made  this  part  of  the  offense. 

44.  State  v.  Weaver,  83  Ind.  542; 
State  V.  Stanley,  71  N.  C.  202  (that 
offense  was  committed  "on  and  during 
an  election  day"  insufficient  where  the 
statute  reads  that  it  must  occur  ' '  dur- 
ing,"  etc.,  "a  public  election").  See, 
however.  State  r.  Powell,  3  Lea  (Tenn.) 
164,  holding  that  it  is  sufficient  to 
charge  that  it  was  on  election  day, 
without  stating  that  an  election  was 
actually  held;  if  no  election  was  held, 
this  would  be  a  matter  of  defense.  To 
same  effect.  State  v.  Irvine,  3  Heisk. 
(Tenn.)  155.  See  also  Keith  v.  State, 
38  Tex.  Crim.  678,  44  S.  W.  847. 

45.  Borches  v.  State,  33  Tex.  Crim. 
96,  25  S.  W.  423;  Geib  v.  State,  31 
Tex.  Crim.  514,  21  S.  W.  190;  Janks 
r.  State,  29  Tex.  App.  233,  15  S.  W. 
815;  Hoskey  r.  State,  9  Tex.  App.  202. 

[aJ  "It  was  not  necessary  that  the 
indictment  should  have  alleged  in 
terras  that  the  election  was  a  special 
election;  that  it  had  been  ordered  by 
the  city  council  at  a  regular  or  called 
session  for  a  particular  date  or  time 
named,"  and  that  the  notice  prescribed 
by  statute  had  been  given.  Janks  v. 
State,  29  Tex.  App.  233,  15  S.  W.  815. 

46.  See  Zweifel  r.  State,  16  Tex. 
App.  154,  law  prior  to  Act  of  1887. 

[aJ  Whether  it  is  necessary  (1)  to 
allege  that  the  election  was  held  in 
the  defendants'  voting  ward,  or  that 
the  saloon  was  situated  in  said  ward, 
depends  upon  the  statute.  Patton  v. 
State,  31  Tex.  Crim.  20,  19  S.  W.  252 
(not  necessary  since  Act  of  1887) ;  .Janks 
r.  State,  29  Tex.  App.  233, 15  S.  W.  815. 
(2)  When  the  statute  provides  that  the 
liquor  must  be  sold  or  given  awaj'  in 
the  precinct,  etc.,  in  which  the  accused 
is  a  voter,  the  indictment  must  con- 
tain an  allegation  to  that  effect.  Smith 
V.  State,  18  Tex.  App.  454.  (3)  Under 
a  statute  prohibiting  sales  within  three 
miles  of  a  voting  precinct  where  an 
election  is  held,  the  number  of  the. 
voting  precinct  or  justice's  precinct 
must  be  alleged.     Gage   r.  State   (Tex. 
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require  the  nature  and  purpose  of  the  election  to  be  set  out.  It  is 
also  necessary  to  allege  that  defendant's  place  was  open,  or  kept  open 
on  the  day  of  election.*^  Under  statutes  making  it  illegal  to  furnish 
liquor  to  a  voter  on  an  election  day,  it  is  sufficient  to  allege  that  the 
person  to  whom  the  liquor  was  furnished  was  a  legally  qualified  voters 
without  stating  the  facts  constituting  such  person  a  qualihed  voter. 

(VIII.)  Sale  Without  Giving  Bond — An  indictment  under  a  statute 
makino'  it  unlawful  for  any  person  to  sell,  or  offer  for  sale,  spirituous 
or  alcoholic  liquors,  without  first  taking  the  oath,  and  giving  the  bond 
provided  for,  is  sufficient  if  it  alleges  the  failure  to  comply  with  either 
one  of  these  prerequisites.^''  A  specific  act  of  selling  must,  however, 
be  alleged.^^ 

(IX.)  Common  Seller  or  Sale  Without  License.  —The  rule  that  an  in- 
dictment or  information  may  charge  the  offense  either  in  the  language 
of  the  statute  or  words  substantially  equivalent  thereto  applies  in 
prosecutions  for  selling  without  a  licence,  or  for  being  a  common 
seller,  or  carrying  on  the  business  of  selling  without  a  license.^^     On 


Grim.),  76  S.  W.  459.  (4)  Where 
necessary  to  be  averred,  it  is  sufficient 
to  designate  a  precinct  by  its  number, 
viz.,  precinct  No.  1,  without  describing 
it  as  justice's  election  or  commission- 
er's precinct.  Miller  v.  State,  44  Tex. 
Grim.  99,  69   S.  W.  522. 

[b]  The  name  of  the  township  in 
which  the  election  is  held,  and  the 
liquor  sold,  must  be  alleged,  though  the 
day  named  in  the  indictment  is  the 
day  on  which  the  law  requires  gen- 
eral township  elections  to  be  held. 
State  r.  Weaver,  83  Ind.  542. 

47.  Newman   v.   State,   101   Ga.   534, 

28  S.  E.  1005;  Thweatt  v.  State,  49 
Tex.  Grim.  617,  95  S.  W.  517;  Stein- 
berger  t:  State,  35  Tex.  Grim.  492,  34 
S.  W.  617;  Borches  v.  State,  33  Tex. 
Grim.  96,  25  S.  W.  423;  Janks  v.  State, 

29  Tex.  App.  233,  15  S.  W.  815;  Hoskey 
r.  State,  9   Tex.   App.   202. 

[a] An  indictment  charging  that  "the 
election  was  held  in  voting  precinct 
No.  5  in  Milam  county,  it  being  the 
Marysville  voting  precinct,  for  the 
purpose  of  determining  whether  or  not 
intoxicating  liquors  should  be  sold  in 
Milam  county,"  is  defective,  since  it 
is  legally  impossible  to  hold  an  elec- 
tion for  the  whole  county  in  a  single 
precinct.  Thweatt  v.  State,  49  Tex. 
Grim.  617,  95  S.  W.  517,  following 
■Renter  v.  State,  43  Tex.  Grim.  572,  67 
S.  W.  505. 

48.  Patton  v.  State,  31  Tex.  Grim. 
20,  19  S.  W.  252. 

[a  J  But  where  the  statute  made  it 
an  offense  to  keep  open  on  election  day 
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a  place  where,  on  other  days  spirituous, 
vinous  or  malt  liquors  are  habitually 
sold  and  drank,  it  is  not  sufficient  to 
describe  the  place  as  one  "where  in- 
toxicating liquors  were  on  other  days 
habitually  sold  and  drank."  Weis- 
brodt  V.  State,  50  Ohio  St.  192,  33  N. 
E.  603. 

49.  State  f.  Pearis,  35  W.  Va.  320, 
13  S.  E.  1006. 

50.  State  v.  Crowley,  37  Mo.  369. 
[a]     An     information     charging    the 

sale  of  certain  specified  liquors  by  a 
druggist  to  be  used  as  a  beverage, 
which  fails  to  allege  that  the  defend- 
ant has  not  given  retailer's  bond,  will 
not  authorize  a  conviction  for  selling 
as  a  retail  dealer;  nor  in  the  absence 
of  an  allegation  that  he  failed  to  give 
the  bond  required  by  law  authorizing 
him  to  sell  for  medicinal  purposes,  can 
the  defendant  be  convicted  of  making 
a  sale  as  a  druggist  contrary  to  law. 
Peters  r.  Eaton  Circ.  Judge,  153  Mich. 
467,  117  N.  W.  68;  People  v.  Utley,  129 
Mich.  628,  89  N.  W.  349. 

51.  People  t:  Heffron,  53  Mich.  527, 
19  N.  W.  170,  following  People  r.  Min- 
nock,  52  Mich.  628,  18  N.  W.  390,  and 
differentiating  between  selling  without 
giving  the  required  bond,  and  carry- 
ing a  business  without  furnishing  the 
bond. 

52.  See  the  following:  Fla. — Eoberts 
V.  State,  26  Fla.  360,  7  So.  861.  Me. 
State  V.  Bartley,  92  Me.  422,  43  Atl. 
19;  State  f.  Gottle,  15  Me.  473.  Mass, 
Gom.  V.  Kendall,  12  Gush.  414;  Gom. 
V.  Pray,  13  Pick.  359;  Goodhue  v.  Gom., 
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a  prosecutipn  for  being  a  common  seller,  or  carrying  on  the  business 
of  selling,  it  is  not  necessary  to  allege, a  specific  sale  or  sales,  or  any 
other  particulars  in  respect  thereto,^^  though  upon  this  proposition 
there  are  authorities  to  the  contrary .^^  Where  the  penalty  varies  ac- 
cording to  where  the  business  is  carried  on,  the  place  of  the  commission 
of  the  offense  must  be  alleged,  however.^^ 


5  Mete.  553.  Mich. — People  v.  Paquin, 
74  Mich.  34,  41  N.  W.  852.  R.  I._State 
V.  Barker,  3  R.  I.  280;  State  v.  Jolm- 
son,  3  R.  I.  94.  S.  D.— State  v.  Guy, 
25  S.  D.  144,  125  N.  W.  570.  Tex. 
Atkinson  v.  State  (Tex.  Grim.),  149 
S.  W.  114;  Garr  v.  State,  5  Tex.  App. 
153.  Vt.— State  v.  Woodward,  25  Vt. 
616. 

See  generally,  supra,  III,  B,  5,  b 
and   12   Standard  Proc.   442,   et  seq. 

[a]  Where  the  indictment  follows 
the  language  of  the  statutes  and 
charges  that  the  defendant  sold  liquor 
without  having  a  license  so  to  do,  it 
is  unnecessary  to  allege  that  the  act 
was  unlawful.  State  v.  Johnson,  02 
W.  Va.  154,  57  S.  E.  371,  58  S.  E.  1025, 
11  L.  R.  A.   (N.  S.)   872. 

[bj  An  indictment  for  selling  with- 
out a  license  is  not  necessarily  defect- 
ive because  it  omits  to  use  the  word 
"liquor"  in  describing  the  offense. 
State  V.  Kennard,  74  N.  H.  76,  65  Atl. 
376. 

[c]  An  allegation  that  the  defend- 
ant "did  then  and  there  keep  a  hotel," 
etc.,  was  held  insufficient  on  demurrer, 
it  being  necessary  to  allege,  under  the 
statute,  that  he  "was  engaged  in  the 
business  of  keeping,"  etc.  Pettibone 
V.  State,  19  Ala.  586. 

53.  Fla.— Dansey  r.  State,  23  Fla. 
316,  2  So.  692.  Mass.— Com.  v.  Ed- 
wards, 4  Gray  1;  Com.  v.  Hart,  11  Gush. 
130;  Com.  v.  Pray,  13  Pick.  359.  Mich. 
People  V.  Breidenstein,  65  Mich.  65,  31 
N.   W.   623. 

[aj  But  see  Com.  v.  Thurlow,  24 
Pick.  (Mass.)  374,  holding  an  indict- 
ment that  followed  the  language  of  the 
statute  and  failed  to  allege  a  sale  at 
a  time  and  place  stated  to  a  person 
named  therein,  or  to  a  person  unknown 
was  insufficient. 

[b]  It  is  immaterial  whether  the 
sales  were  all  made  to  the  same  person, 
or  to  different  persons.  Com.  v.  Odlin, 
23  Pick.    (Mass.)    275. 

[c]  The  offense  (1)  of  being  a  com- 
mon seller  is  sufficiently  described  by 
alleging  that  the  defendant,  during  "a 
fixed  period  of  time  specified  in  the  in- 


dictment, carried  on  an  occupation  for- 
bidden by  law.  Com.  v.  Wood,  4  Gray 
(Mass.)  11.  (2)  Thus  an  indictment 
is  sufficient  which  charges  that  the  de- 
fendant at  a  certain  time  and  place 
"was,  without  being  duly  authorized 
and  appointed  thereto  according  to 
law,  a  common  seller  of  intoxicating 
liquors,  against  the  peace,"  etc.  Com. 
V.  Hoye,  11  Gray  (Mass.)  462.  (3) 
Such  an  indictment  is  not  bad  on  the 
ground  of  its  generality.  Com.  v.  Od- 
lin, 23  Pick.  (Mass.)  275.  (4)  The 
word  "common"  is  not  necessary  if 
language  equivalent  thereto  is  used. 
Com.  r.  Leonard,  8  Mete.    (Mass.)    529. 

[d]  Under  a  statute  prohibiting  the 
engaging  in  or  carrying  on  of  the  busi- 
ness of  distilling  wunes  and  liquors 
without  a  license,  it  is  not  sufficient 
to  charge  that  the  defendant  "did  dis- 
till vinous  or  spirituous  liquors  with- 
out license,  and  contrary  to  law." 
"To  constitute  occupation,  some  time 
is  a  necessary  ingredient.  It  need  not 
be  protracted,  but  must  not  be  momen- 
tary."     Johnson   v.  State,  44  Ala.  414. 

[e]  If  particular  sales  be  alleged, 
and  be  defectively  stated,  such  allega- 
tion may  be  rejected  as  surplusage. 
Com.   V.   Hart,   11   Cush.    (Mass.)    130. 

[f ]  Necessity  generally  for  an  aver- 
ment as  to  the  name  of  the  purchaser, 
see  supra,  III,  B,  6,  e;  as  to  the  quan- 
tity  of   liquor  sold,   see   supra,   III,   B, 

54.  Beaty  r.  State  (Tex.  Crim.),  162 
S.  W.  877;  Whitehead  v.  State  (Tex. 
Grim.),  147  S.  W.  583;  Flores  v.  State, 
60  Tex.  Grim.  200,  131  S.  W.  588  (dis- 
cussing previous  local  cases) ;  Mizell 
V.  State,  59  Tex.  Crim.  226,  128  S.  W. 
125;  Sutphen  r.  State,  59  Tex.  Grim. 
500,  129  S.  W.  144;  Hookman  r.  State, 
59  Tex.  Crim.  183,  127  S.  W.  825;  Fitch 
V.  State,  58  Tex.  Crim.  366,  127  S.  W. 
1040.  See  also  People  v.  Sweetser,  1 
Dak.   295,  46  N.  W.  452. 

55.  Hafter  r.  State,  51  Ala.  37;  Har- 
ris V.  State,  50  Ala.  127.  See  also  supra, 
III,  B,   6,   a. 

[a]  An  indictment  for  being  a  com- 
mon seller  of  intoxicating  liquors  at  a 
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In  an  indictment  for  selling  without  a  license  it  has  been  held  that 
the  place  where  the  sale  occurred  must  be  definitely  stated,^*'  and  that 
it  is  necessary  to  allege  that  the  premises  where  the  liquor  was  sold 
were  cither  owned  by  the  defendant  or  in  his  possession  or  under  his 
control "  It  is  not  necessary  to  allege  that  a  license  could  have  been 
obtained  at  the  place  where  the  sale  was  made;^«  nor  need  it  be  alleged 
that  the  defendant  was  a  liquor  dealer.^^  Whether  the  sale  was  made 
by  sample,  representation,  or  otherwise,  need  not  be  alleged. 

*  The  use  of  a  continuando  is  permitted  in  charging  the  offense  of  being 
a  common  seller,  or  the  offense  may  be  charged  as  occurring  on  divers 
days  between  specified  dates,  or  from  day  to  day;^^  but  m  charging  a 


town  named  need  not  allege  tliat  the 
liquors  sold  were  in  the  state  at  the 
time  of  the  sale.  Com.  v.  Jones,  7  Gray 
(Mass.)    415. 

[bj  That  defendant's  place  of  busi- 
ness was  situate  in  the  city  of  Shreve- 
port,  on  Texas  avenue,  is  sufficient, 
where  it  did  not  appear  that  defend- 
ant had  more  than  one  place  of  busi- 
ness on  such  street.  State  v.  Poster, 
130  La.  219,  57  So.  895. 

56.  Arrington  f.  Com.,  87  Va.  96, 
12  S.  E.  224,  10  L.  E.  A.  242  (holding 
that  an  allegation  that  the  sale  was 
made  in  a  specified  city  insufficient); 
Com.  V.  Young,  15  Gratt.  (56  Va.)  664; 
Bovle  f.  Com.,  14  Gratt.  (55  Va.)  674; 
Com.  r.  Head,  11  Gratt.  (52  Va.)  819. 
See  generally,  supra,  III,  B,  6,  a. 

57.  Blough  r.  State,  121  Ind.  355, 
23  N.  E.  153;  Schilling  v.  State,  116 
Ind.  200,  18  N.  E.  682;  State  v.  Wool- 
sey,  92  Ind.  131.  See  also  Com.  v. 
Luddy,  143  Mass.  563,  10  N.  E.  448. 

[aj  Under  a  statute  prohibiting 
druggists  to  permit  liquors  to  be  drunk 
on  the  premises,  it  is  unnecessary  to 
allege  that  the  offense  was  committed 
at  defendant 's  drug  store,  an  allega- 
tion that  the  offense  occurred  at  de- 
fendant's place  of  business  being  suffi- 
cient. State  V.  Morgan,  134  Mo.  App. 
726,  115  S.  W.  491. 

58.  State  v.  Mudie,  22  S.  D.  41,  115 
N.   W.   107. 

59.  State  v.  Butcher,  40  Ark.  362; 
Austin  f.   State,   10  Mo.   591. 

Averments  as  to  seller  generally  see 
supra,  III,  B,   6,  f. 

[aJ  In  Texas  upon  a  prosecution  for 
selling  intoxicating  liquors  in  quan- 
tities of  less  than  one  gallon,  without 
having  first  obtained  a  license  to  do 
so,  the  statute  does  not  now  require 
an  allegation  that  the  defendant  was 
pursuing   the    occupation    of    a    retail 
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liquor  dealer.     Trezevant  V.  State  (Tex. 
Grim.),  145  S.  W.  1191. 

60.  Arrington  v.  Com.,  87  Va.  96,  12 
S.  E.  224,  10  L.  E.  A.  242. 

61.  Me.— State  v.  Churchill,  25  Me. 
306;  State  v.  Stinson,  17  Me.  154. 
Mass. — Com.  r.  Kendall,  12  Cush.  414; 
Com.  V.  Tower,  8  Mete.  527;  Com.  v. 
Kingman,  14  Gray  85;  Com.  v.  Snow, 
14  Gray  20;  Cora.  v.  Woods,  9  Gray 
131;  Com.  r.  Wood,  4  Gray  11.  Tex, 
Beaty  r.  State  (Tex.  Crim.),  162  S.  W. 
877;  Mizell  v.  State,  59  Tex.  Crim.  226, 
128  S.  W.  125.  Vt.— State  v.  Nutt,  28 
Vt.   598. 

Use  of  continuando  generally,  see 
supra.  III,  B,  6,  b,  (V),  and  12  Stand- 
ard Proc.  424,  et  seq. 

[aJ  Offense  of  being  a  common  sell- 
er may  be  charged  as  having  been  com- 
mitted on  a  day  specified  and  on  divers 
other  days  and  times  between  that  day 
and  the  day  of  filing  of  the  complaint. 
Com.  r.  Tower,  8  Mete.   (Mass.)   527. 

[bJ  An  allegation  that  on  a  day 
named,  and  from  that  day  to  the  find' 
ing  of  the  indictment  the  defendant 
without  being  duly  authorized  accord- 
ing to  law  was  a  common  seller  of 
spirituous  and  intoxicating  liquors  and 
mixed  liquors,  part  of  which  were  in- 
toxicating, sufficiently  charges  the  of- 
fense of  being  a  common  seller.  Com. 
c.  Kendall,  12  Cush.  (Mass.)  414;  Com. 
V.  Jones,  7  Gray  (Mass.)  415;  Com.  V. 
Wood,  4  Gray  (Mass.)  11;  Com.  v.  Ed- 
wards, 4  Gray  (Mass.)  1;  Com.  v.  Baker, 
2   Gray   (Mass.)    78. 

[cj  An  indictment  alleging  that  on 
or  about  a  given  date,  the  defendant 
"did  then  and  there  unlawfully  en- 
gage in  and  pursue  the  occupation  and 
business  of  selling  intoxicating  liquor," 
etc.,  "and  did  on  a  given  date,  make 
a  sale  to  one  man,  and  on  a  different 
date   make   a   sale    to   another   man," 
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sale  without  a  license,  it  is  sufficient  to  allege  a  sale  on  a  specific 
day.^^ 

Two  or  more  persons  may  be  jointly  charged  hi  the  same  indictment 
with  the  offense  of  selling  without  a  license,*^^  for  retailing,^*  or  being 
common  sellers  of  intoxicating  liquors.*'^ 

(X.)  Sale  in  Violation  of  Local  Option  Laws.^e  _  Under  a  statute  mak- 
ing it  an  offense  to  pursue  the  business  of  selling  intoxicating  liquor 
m  local  option  territory,  the  indictment  must  allege  that  a  sale  was 
made,"  and  must  state  the  time*'^  and  place  thereof,^^  and  give  the 
names  of  the  parties  to  whom  the  sale  was  made,  according  to  some 
authorities.^"    The  necessity  for  particularly  describing  the  boundaries 


etc.,  ''and  that  during  the  months  of 
June,  July,  August,  September,  October, 
November  and  December,  1910,  and 
Jauuarj^,  February,  March  and  April, 
1911  (all  being  anterior  to  the  filing 
of  the  indictment)  did  make  sales  to 
persons  to  the  grand  jury  unknown," 
is  not  defective  in  that  it  did  not  con- 
tain an  additional  allegation  that  dur- 
ing all  that  time  appellant  was^  en- 
gaged in  and  pursued  that  business 
and  occupation.  Having  alleged  that 
appellant  on  a  given  date  pursued  the 
business  or  occupation,  proof  was  ad- 
missible that  he  was  engaged  in  such 
occupation  vdthin  any  period  prior  to 
the  presentment  of  the  indictment 
within  the  period  of  limitation.  Bvrd 
V.  State   (Tex.   Grim.),  151  S.  W.   1068. 

62.  See  State  v.  Mcllvenna,  21  S.  D. 
489,  113  N.  W.  878. 

[a J  In  Gratton  v.  State,  4  Ala.  App. 
172,  59  So.  183,  it  was  held  that  in  an 
indictment  for  selling  without  a  license 
no  specific  date  need  be  alleged,  and 
that  an  allegation  that  the  defendant 
sold  spirituous,  etc.,  liquors  without  a 
license,  and  contrary  to  law,  is  sufli- 
eient  to  sustain  a  couAdction  for  sale 
made  within  the   statutory  period. 

See  supra,  III,  B,  6,  b,  '(II),  note  14. 

[b]  Necessity  for  alleging  time  of 
day  in  indictment  for  selling  without 
a  license,  see  supra,  III,  B,  6,  b,  (II), 
note  15. 

63.  People  v.  Sweetser,  1  Dak.  293, 
46  N.  W.  452;  Com.  v.  Sloan,  4  Cush. 
(Mass.)   52. 

64.  State  v.  Caswell,  2  Humph. 
(Tenn.)    399. 

65.  Com.  V.  Tower,  8  Mete.  (Mass.) 
527. 

66.  As  to  charging  particulars  of  of- 
fense generally,  see  siipra.  III,  B,  6. 

Necessity  for  negativing  exceptions 
and  provisos  in  local  option  statute, 
see  supra,  III,  B,  5,  d,  note  57    [fj.      | 


67.  Emmons  v.  State  (Tex.  Crim.), 
9.7  S.  W.  1044;  Patterson  v.  State  (Tex. 
Crim.),  90  S  .W.  31;  Stephens  v.  State 
(Tex.  Crim.),  73  S.  W.  1056. 

[aj  An  indictment  for  unlawful 
sale  m  a  local  option  district  without 
a  license,  alleging  that  the  defendant 
did  "engage  in  and  pursue  the  occupa- 
tion of  selling  spirituous,  vinous,  and 
malt  liquors  and  medicated  bitters"  in 
less  than  the  minimum  quantity  in  a 
local  option  district  without  having  a 
license  so  to  do,  is  insufficient,  it  being 
necessary  to  allege  that  the  defendant 
did  "sell"  such  liquors.  Robinson  v. 
State    (Tex.   C^-im.),   75  S.   W.   526. 

[b]  _  Where  the  statute  absolutely 
prohibits  the  selling,  giving  away  and 
furnishing  of  intoxicating  liquors  in 
local  option  counties,  it  is  unnecessary 
to  allege  "the  carrying  on  of  a  con- 
tinuing business  or  the  intent  to  do 
so."  People  V.  Lewis,  166  Mich.  513, 
132  N.   W.   82. 

68.  Murphy  v.  State,  59  Tex.  Crim. 
479,   129  S.  W.   138. 

Necessity  generally  for  averments  as 
to  time,  see  supra,  III,  B,  6,  b,  and  12 
Standard  Proc.  411,  et  seq. 

69.  Green  v.  State  (Tex.  Crim.),  137 

5.  W.  126;  Murphy  v.  State,  59  Tex. 
Crim.  479,  129  S.  W.  138;  Smith  v. 
State   (Tex.   Crim.),  32  S.   W.   373. 

[a]  When  it  is  unlawful  to  sell  any- 
where in  the  county,  it  is  unnecessary 
to  state  in  what  part  of  the  county  a 
sale  was  made.  Revnolds  r.  Com.,  106 
Ky.  37,  49  S.  W.  969;  Green  v.  State 
(Tex.    Crim.),    137   S.    W.    126. 

Necessity  generally  for  averments  as 
to  place  of  sale,  see  supra,  III,  B,  6, 
a,  and  12  Standard  Prco.  426,  et  seq. 

70.  Murphv  v.  State,  59  Tex.  Crim. 
479,   129  S.  W.   138. 

Necessity  generally  for  averring 
name  of  purchasers,  see  supra.  III,  B. 

6,  e,  (I). 
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of  the  local  option  territory  depends  upon  whether  or  not  the  court 
may  take  judicial  notice  of  them."  It  is  unnecessary  to  allege  that 
the  sales  were  made  without  a  license,  there  being  no  authority  to 
grant  a  license  in  such  territoryJ^  Under  a  statute  making  it  an 
offense  for  any  person,  within  territory  wherein  the  sale  of  intox- 
icants is  forbidden,  to  solicit  or  receive  an  order  therein  for  the  sale 
or  delivery  of  such  intoxicants  within  such  territory,  it  must  appear 
from  the  indictment  or  information  that  the  sale  and  delivery  thereof 
Avas  to  be  made  within  the  prohibited  area/^' 

Necessity  for  Averments  as  to  Adoption,  etc.,  of  Laws.  —  In  some  juris- 
dictions, in  charging  a  violation  of  a  local  option  statute  it  is  neces- 
sary to 'allege  in  detail  the  observance  of  all  the  steps  necessary  to 
make  the  statute  operative/^     Generally,  however,  the  rule  is  other- 


71.  As  to  when  boundaries  may  be 
judicially  noticed,  see  7  Enct.  of  Ev. 
971,  et  seq.,  1013,  et  seq. 

[a]  The  boundaries  of  a  school  dis- 
trict cannot  be  judicially  noticed  and 
must  therefore  be  described.  Smith  v. 
State    (Tex.   Crim.),  49   S.  W.   373. 

[bj  Justice  Precinct.  —  Boundaries 
need  not  be  described.  Woods  v.  State 
(Tex.   Crim.),   75  S.  AV.   75. 

[e]  When  (1)  the  territory  is  de- 
scribed by  metes  and  bounds  in  the  in- 
dictment, it  is  sufficient  if  the  land  can 
be  identified  with  reasonable  certain- 
ty; the  omission  of  calls  therein  that 
can  be  supplied  by  the  survey  itself 
or  by  reference  to  the  field  notes  will 
not  invalidate  the  indictment.  Casey 
r.  State  (Tex.  Crim.),  59  S.  W.  884; 
Wilson  V.  State  (Tex.  Crim.),  55  S.  W. 
68.  (2)  But  if  by  such  defective  de- 
scription the  boundaries  do  not  close, 
the  indictment  is  insufficient.  Watkins 
V.  State    (Tex.  Crim.),  58  S.  W.   108. 

72.  Eeynolds  v.  Com.,  106  Ky.  37, 
49  S.  W.  969.  Compare  Watson  v. 
State,  42  Tex.  Crim.  13,  57  S.  W.  101. 

See  also  supra,  III,  B,  5,  d,   (VII). 

73.  Patterson  v.  State  (Tex.  Crim.), 
90  S.  W.  31. 

74.  Alford  v.  State,  37  Tex.  Crim. 
386,  35  S.  W.  657;  Hall  v.  State,  37 
Tex.  Crim.  219,  39  S.  W.  117;  Stewart 
V.  State,  35  Tex.  Crim.  391,  33  S.  W. 
1081;  Lowery  v.  State  (Tex.  Crim.),  34 
S.  W.  956.  See  Killman  v.  State,  53 
Tex.  Crim..  570,  112  S.  W.  992;  O'Reillv 
V.  State  (Tex.  Crim.),  85  S.  W.  8;  Hol- 
lar f.  State  (Tex.  Crim.),  73  S.  W. 
961. 

[a]  Such  was  the  rule  in  Kentucky 
prior  to  the  statute  (St.,  1902,  §2557b) 
dispensing  with  "all  technical  allega- 
tions  with    reference   to    the    adoption 
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of  the  local  option  statute  by  the  peo- 
ple of  the  district  wherein  it  is  to  ap- 
ply." Crigler  v.  Com.  (Ky.),  83  S.  W. 
587;  Com.  v.  McCarty,  25  Ky.  L.  Rep. 
585,  76  S.  W.  173;  Com.  v.  Cope,  107 
Ky.  173,  53  S.  W.  272;  Com.  v.  Throck- 
morton, 17  Kv.  L.  Eep.  550,  32  S.  W. 
130.  See  Com.  r.  Green,  98  Ky,  21, 
32  S.  V/.  169  (where  the  election  was 
ordered  to  be  held  at  the  "next  reg- 
ular tej'm"  an  averment  that  the  elec- 
tion was  ordered  at  "a  regular  term" 
is  insufficient.  Com.  v.  Shelton,  99  Ky. 
120,  35  S.  W.  128  (holding  that  an 
allegation  that  the  petition  for  the  elec- 
tion was  signed  by  a  number  of  legal 
voters  equal  to  twenty-five  per  cent  of 
the  votes  cast  in  such  precinct,  is  not 
sufficient  under  a  statute  which  requires 
that  the  petition  must  be  signed  by  a 
number  of  legal  voters  in  each  precinct 
to  be  affected,  equal  to  twenty-five  per 
cent,  etc.). 

[b]  Where  it  is  necessary  for  the 
certificate  of  the  canvassing  board  to 
be  filed  and  recorded  before  the  act 
went  into  effect,  it  is  necessary  to  al- 
lege its  filing  to  show  the  act  was  in 
force.  Throckmorton  v.  Com.,  18  Ky. 
L.  Rep.  130,  35  S.  W.  635;  Neighbors 
V.  Com.,  10  Ky.  L.  Rep.  594,  9  S.  W. 
718;  Evans  v.  Com.,  10  Kv.  L.  Rep. 
681. 

[c]  It  is  sufficient,  to  show  that  a 
legal  election  was  held  pursuant  of  the 
necessary  requisites  pertaining  there- 
to: "Said  sale  was  made  after  the 
qualified  voters  of  said  county  had,  at 
a  legal  election  held  for  that  purpose, 
in  accordance  with  law,  determined 
that  the  sale  of  intoxicating  liquors 
should  be  prohibited  in  said  county," 
etc.  Key  v.  State,  37  Tex.  Crim.  77, 
38    S.    W.    773,    distinguishing    Stewart 
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wise/^  Eegardless  of  the  rule  in  tliis  respect,  however,  it  is  necessary, 
according  to  most  authorities  to  allege  the  adoption  of  the  law  and 
show  that  it  was  in  force  in  the  county  or  district  where  the  offense 


V.  State,  35  Tex.  Grim.  391,  33  S.  W. 
1081,  approved  in  Wade  v.  State,  52 
Tex.   Grim.   608,  108  S.   W.   376. 

[d]  But  affidavits  merely  reciting 
that  the  affiant  ' ' has  good  reasons  to 
believe  and  does  believe  that  hereto- 
fore, to-wit,  on  the  15th  day  of  Sej)- 
tember,  1906,  in  the  said  county  of 
Brown,  and  State  of  Texas,  an  election 
in  accordance  with  the  laws  of  this 
state  was  held  under  authority  of  the 
commissioner's  court,"  etc.,  have  been 
sustained.  Alexander  v.  State,  56  Tex. 
Grim.  428,  120  S.  W.  998. 

[e]  Where  the  county  judge  is  re- 
quired to  make  the  order  of  publica- 
tion putting  local  option  into  effect, 
an  information  in  which  it  is  alleged 
that  such  order  was  passed  and  jiub- 
lished  by  the  commissioner's  court  is 
invalid.  Graf  v.  State  (Tex.  Grim.), 
102  S.  W.  1133;  Doyal  v.  State  (Tex. 
Grim.),  102  S.  W.  1123;  Green  v.  State 
(Tex.  Grim.),  102  S.  W.  416;  Eucker 
f.  State  (Tex.  Grim.),  101  S.  W.  802; 
Games  v.  State,  50  Tex.  Grim.  282, 
99  S.  W.  98.  But  see  Jones  v.  State, 
52  Tex.  Grim.  519,  107  S.  W.  849; 
Clark  V.  State  (Tex.  Grim.),  107  S.  W. 
1198;  Benge  v.  State,  52  Tex.  Grim. 
361,  107  S.  W.  832;  Watson  v.  State, 
52  Tex.  Grim.  551,  107  S.  W.  544  (in 
which  the  court  sustains  an  allegation 
as  to  publication  by  county  commission- 
ers and  indicates  wherein  it  differs 
from  the  objectionable  allegation  dis- 
approved in  Games  r.  State,  50  Tex. 
Grim.  282,  99  S.  W.  98);  Govington  t: 
State,  51  Tex.  Grim.  48,  100  S.  W. 
368. 

75.  See  the  following:  Ala. — Guar- 
reno  v.  State,  148  Ala.  637,  42  So.  833; 
McGlure  v.  State,  148  Ala.  625,  42  So. 
813;  Sims  r.  State,  135  Ala.  61,  33 
So.  162;  McGlellan  v.  State,  118  Ala. 
122,  23  So.  732.  Ga.— Griffin  v.  State, 
115  Ga.  577,  41  S.  E.  997;  Gombs  r. 
State,  81  Ga.  780,  8  S.  E.  318.  Md. 
Jones  V.  State,  67  Md.  256,  10  Atl.  216; 
Slymer  r.  State,  62  Md.  237  (demurrer 
to  indictment  because  it  omits  to  aver 
conditions  precedent  to  law  becoming 
operative  and  the  statement  that  those 
conditions  had  been  fulfilled  is  prop- 
erly overruled;  sufficient  to  allege  that 
the  acts  therein  set  forth  were  "con- 
trary to   the  form   of  the   Act  of  As- 


sembly in  such  case  made  and  pro- 
vided"); Mackin  v.  State,  62  Md.  244; 
Grouse  v.  State,  57  Md.  327.  Mich. 
People  V.  Whitney,  105  Mich.  622,  63 
Ts'.  W.  765.  Miss.— State  v.  Bertrand, 
72  Miss.  516,  17  So.  235,  by  statute. 
Mc— State  V.  Dugan,  110  Mo.  138,  143, 
19  S.  W.  195;  State  r.  Wright,  161  Mo. 
App.  597,  144  S.  W.  175;  State  v. 
Wainwright,  154  Mo.  App.  653,  136 
S.  W.  30;  State  v.  Gampbell,  137  Mo. 
App.  105,  119  S.  W.  494;  State  v. 
Searcy,  39  Mo.  App.  393,  s.  c,  111  Mo. 
236,  20  S.  W.  186.  N.  Y.— People  v. 
Yarter,  152  App.  Div.  566,  137  N.  Y. 
Supp.  462  (holding  that  it  is  sufficient 
to  allege  that  the  local  option  question 
was  "duly  submitted"  instead  of  ex- 
pressly alleging  the  various  prelim- 
inary steps  requisite  to  the  legal  sub- 
mission of  such  questions).  Compare 
People  V.  Seeley,  105  App.  Div.  149, 
93  N.  Y.  Supp.  982.  Pa.— Eauch  v. 
Gom.,  78  Pa.  490.  Va.— Hargrave  v. 
Com.,  22  S.  E.  314;  Thomas  r.  Com., 
90  Va.  92,  17  S.  E.  788;  Savage's  Case, 
84  Va.  582,  5   S.   E:  563. 

See  also  supra,  III,  B,  5,  c. 

[aj  In  State  v.  O'Brien,  35  Mont. 
582,  90  Pac.  514,  the  court  said:  "In 
IMaryland,  Virginia  and  Georgia  an  in- 
dictment in  the  ordinary  form,  con- 
cluding, 'contrary  to  the  form  of  the 
statute,'  etc.,  is  deemed  sufficient.  The 
courts  of  these  states  proceed  upon 
the  theory  that  the  fact  that  an  elec- 
tion has  been  had  making  the  law 
operative  in  the  particular  county,  and 
the  regularity  of  the  proceedings  in 
connection  with  it,  including  the 
proclamation  of  the  result,  are  matters 
to  be  determined  by  the  court,  and 
issues  upon  them  may  not  properly  be 
submitted  to  the  jurv.  In  Combs  V. 
State,  81  Ga.  780,  8*  S.  E.  318,  the 
court  took  judicial  notice  of  the  fact 
that  the  law  had  become  operative. 
The  supreme  court  held  this  to  be 
proper,  and  hence  that  an  instruction 
to  the  jury  that  the  law  was  operative 
in  the  county  where  the  sale  was  made 
was  correct.  The  same  rule  is  recog- 
nized in  Pennsylvania  and  Virginia. 
(See  cases  cited.)  In  Maryland,  while 
it  is  held  that  the  court  may  not  take 
judicial  notice  of  the  result  of  the 
election    (Whitman    v.    State,     80     Md. 
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Avas  committed/''    This  requirement  is  not  sufficiently  complied  with 


410,  31  Atl.  325),  yet  the  rule  is  well 
establislied  that  the  evidence  touching 
the  election  proceeding  is  a«ldressed  to 
the  court,  and  not  to  the  jury,  be- 
cause it  is  exclusively  the  province  _ot 
the  court  to  ascertain  and  determine 
■what  the  law  is  in  order  that  it  may 
instruct  the  jury.  In  Missouri  and 
Mississippi  it  is  held  sufficient  it  the 
indictment  alleges  that  the  law  has  be- 
come operative  by  reason  of  an  elec- 
tion held  in  pursuance  of  its  provisions 
and  the  general  election  laws  of  the 
state.  This  is  the  rule  in  Florida,  also 
(Cook  f.  State,  25  Fla.  698,  6  So.  451), 
though  the  burden  is  upon  the  state 
to  show  that  the  law  has  been  put  in 
force  by  a  valid  election,  which,  it 
seems,  requires  proof  of  all  the  suc- 
cessive steps  necessary  to  show  such 
fact,  as  is  the  case  in  Kentucky  and 
Texas." 

[bj  It  is  sufficient  under  some  stat- 
utes if  the  indictment  or  information 
charges  a  sale  ''without  a  license  and 
contrary  to  law,"  etc.  Guarreno  i\ 
State,  148  Ala.  637,  42  So.  833;  Mc- 
Clure  V.  State,  148  Ala.  625,  42  So. 
813;  Sims  V.  State,  135  Ala.  61,  33  So. 
162;  McClellan  v.  State,  118  Ala.  122, 
23  So.  732. 

[cj  The  indictment  need  only  allege 
"that  the  act  of  the  legislature  ap- 
proved (giving  date)  known  as  the 
local  option  law  has  been  adopted  and 
was  in  force  as  the  law  of  the  state," 
within  the  particular  jurisdiction  at 
the  date  of  the  alleged  offense,  without 
reciting  in  detail  the  manner  in  which 
it  was  adopted.  State  v.  Dugan,  110 
Mo.  138,  143,  19  S.  W.  195;  State  v. 
Wright,  161  Mo.  App.  597,  144  S.  W. 
175;  State  f.  Wainwright,  154  Mo. 
App.  653,  136  S.  W.  30;  State  v.  Camp- 
bell, 137  Mo.  App.  105,  119  S.  W.  494; 
State  V.  Prather,  41  Mo.  App.  451,  455; 
State  V.  Searcy,  39  Mo.  App.  393.  See 
also  State  v.  Hitchcock,  124  Mo.  App. 
101,  101  S.  W.  117. 

[d]  In  Illinois  it  is  not  necessary 
to  allege  in  the  indictment  how  or  in 
what  manner  a  submission  became  anti- 
saloon  territory.  People  v.  Baum,  159 
111.  App.  315;  People  v.  Dressen,  158 
111.  App.  139;  People  v.  Brown,  150  111. 
App.  365. 

76.  See  the  following:  Ark. — Wilson 
V.  State,  35  Ark.  414.  Fla.— Randall 
V.  Tillis,  43   Fla.  43,  29   So.  540;  Cook 
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V.  State,  25  Fla.  698,  6  So.  451;  Butler 
V.   State,   25   Fla.    347,   6   So.   67.     Ky. 
Crigler  v.  Com.,  83  S.  W.  587;  Com.  v. 
Shelton,    99    Ky.    120,    35    S.    W.    128; 
Com.    V.    Green,    98    Ky.    21,    32    S.    W. 
169;    Combs    V.    Com.,    31    Ky.    L.    Rep. 
8'^2,  104  S.  W.  270;   Com.  v.  McCarthy, 
25    Ky.    L.    Rep.    585,    76    S.    W.    173; 
Tatum   V.    Com.,   23    Ky.   L.   Rep.    1533, 
65  S.  W.  449;   Com.  v.  Neason,  20  Ky. 
L.  Rep.  1825,  50  S.  W.  66  (holding  that 
an  allegation   that  the   act   was   "done 
one  year  before  the  finding  of  the   in- 
dictment,"   is    sufficient    when    it    also 
appears  that  the  election  is   alleged  to 
have  been  held  May  24,  1890,  and  the 
indictment     .vas    found     February     17 
1898);    Throckmorton   v.    Com.,   18    Ky 
L.    Rep.    130,    35    S.    W.    635;    Com.    v 
Howe,   17   Ky.  L.   Rep.   551,   32   S.   W 
133;  Com.  v.  Boyd,  17  Ky.  L.  Rep.  538 
32  S.  W.  132.     Mich. — People  v.  Whit 
ney,    105    Mich.    622,    63    N.    W.    765 
People  V.  Adams,  95   Mich.   541,   55   N 
W.    461.     Minn.— State    v.    Hanley,    25 
Minn.  429.     Miss. — Such  was  rule  prior 
to    Code    of    1892.      West   v.    State,    70 
Miss.    598,    12    So.    903;    McDonald    v. 
State,  68  Miss.  728,  10  So.  55;   Bryant 
r.  State,  65  Miss.  435,  4  So.  343;   Nor- 
ton V.  State,   65   Miss.   297,   3   So.   665. 
Mont.— State  v.  O'Brien,  35  Mont.  482, 
90  Pac.  514.    Mo. — State  v.  Searcy,  111 
Mo.  236,  20  S.  W.  186,  affirming  39  Mo. 
App.    393,   46    Mo.    App.    421;    State   v. 
Dugan,    110    Mo.    138,    19    S.    W.    195; 
State   V.   Hall,    130   Mo.    App.   170,  108 
S.    W.    1077;    State    v.    Hitchcock,    124 
Mo.    App.    101,    101    S.    W.    117;    State 
17.   Foreman,   121    Mo.    App.    502,    97    S. 
W.  269.    N.  Y.— People  v.  Bates,  61  App. 
Div.  559,  71  N.  Y.  Supp.  123,  15  N.  Y. 
Cr.  469.     N.  C— State  v.  Chambers,  93 
N.  C.  600.     See  also  State  v.  Newcomb, 
126    N.    C.    1104,    36   S.    E.    147.      Ore. 
State  V.  Billups,  63  Ore.  277,   127  Pac. 
686;    State   r.    Townsend,    60    Ore.    223, 
118    Pac.    1020;    State    v.    Carmody,    50 
Ore.  1,  91  Pac.  446,  1081,  12  L.  R.  A. 
(N.      S.)       828.       Tex. — Kinnebrew     V. 
State    (Tex.    Crim.),    150    S.     W.     775; 
Luck  V.  State    (Tex.   Crim.),   97   S.   W. 
1049;    Stephens   v.    State    (Tex.    Crim.), 
97   S.  W.   483;    Crowder  v.   State    (Tex. 
Crim.),  49  S.  W.  375;  Hall  v.  State,  37 
Tex.    Crim.    219,   39  S.  W.  117;  Morton  ??. 
State,  37  Tex.  Crim.  131,  38  S.  W.  1019; 
Lowery  r.  State  (Tex.  Crim.),  34  S.  W. 
956;    Alford    V.    State,    37    Tex.    Crim. 


INTOXICATING  LIQUORS 


421 


by  d  general  allegation  that  defendant's  acts  were  contrary  to   the 


386,  25  S.  W.  657;  Stewart  v.  State, 
35  Tex.  Grim.  391,  33  S.  W.  lOSl; 
Henry  v.  State  (Tex.  Apjx),  16  S.  W. 
342;  Carnes  v.  State,  23  Tex.  App.  449, 
5  S.  W.  133;  McMillan  i:  State,  18  Tex. 
App.  375.  Can.— Eeg.  v.  Elliott,  12  Ont. 
5241;  Keg.  v.  Walsh,  2  Ont.  206;  Reg. 
V.  Bennett,  1  Ont.  445;  Ex  parte  Do- 
herty,  27  N.  Bnmsw.  405;  Ex  parte 
White,  20  N.  Brunsw.  552;  Ex  parte 
McDonald,   20   N.   Brunsw.   542. 

[a]  It  is  unnecessary  to  allege  in 
terms  that  a  "valid"  election  was  held 
or  that  a  majority  of  the  voters  in 
the  county,  subdivision  or  precinct,  as 
the  case  may  be,  was  in  favor  of  pro- 
hibition. State  V.  Billups,  63  Ore.  277, 
127  Pac.  686,  48  L.  R.  A.  (N.  S.)  308; 
State  V.  Eunyon,  62  Ore.  246,  124  Pac. 
259;  State  v.  Townsend,  60  Ore.  223, 
118  Pac.  1020;  State  v.  Carmody,  50 
Ore,  1,  91  Pac.  446,  12  L.  E.  A.  (N.  S.) 
828;  Monroe  v.  State  (Tex.  Grim.),  157 
S.  W.  154. 

[b]  An  allegation  that  the  law  was 
in  force  at  the  time  the  liquor  was 
sold  is  the  statement  of  a  legal  con- 
clusion; the  facts  from  which  such 
conclusion  is  to  be  drawn  should  be 
alleged.  State  v.  Hitchcock,  124  Mo. 
App.  101,  101  S.  W.  117. 

[c]  Reference  to  Statute. — An  in- 
dictment is  not  insufficient  because  it 
refers  to  the  original  act  of  the  legis- 
lature on  the  subject  and  does  not 
refer  to  the  latest  revision  applicable 
thereto.  State  v.  Wright,  161  Mo.  App. 
597,   144   S.   W.   175. 

[d]  In  Missouri,  "the  pleader  may 
charge  in  the  indictment  in  detail  all 
of  those  facts  necessary  to  evince  that 
the  local  option  law  had  been  adopted 
in  a  particular  county  on  a  particular 
day,  or  he  may  dispense  with  the  de- 
tailed allegation  of  fact  with  respect 
thereto,  by  charging  that  the  law  had 
been  adopted  at  a  particular  time  and 
was  in  force  within  the  county  on  the 
date  on  which  the  offense  is  charged. 
It  is  certain  that  the  indictment  must 
contain  pointed  and  specific  allegations 
with  respect  to  this  matter  in  one  form 
or  the  other  as  indicated  for  it  is 
material  to  both  allege  and  prove  that 
the  law  had  been  adopted  and  was  in 
force  on  the  date  on  which  tlie  offense 
was  committed."  State  r.  Hall,  130 
Mo.  App.  170,  108  S.  W.  1077.  To  same 
effect.    State    v.    Jump,    176    Mo.   App. 


294,  162  S.  W.  633;  State  v.  Snider,  151 
Mo.  App.  699,  132  S.  W.  299;  State 
/■  Hall,  130  Mo.  App.  170,  108  S.  W. 
1077. 

[ej  The  essential  allegation  is  not 
as  to  the  law's  adoption  but  as  to  its 
being  in  force,  as  if  it  were  in  force 
on  the  date  charged  in  the  information, 
it  must  of  necessity  have  been  pre- 
viously adopted.  State  v.  Zehnder,  182 
Mo.  App.  176,  168  S.  W.  666;  State  v. 
Zehnder,  182  Mo.  App.  161,  168  S.  W. 
661  (reviewing  the  local  cases  in- 
volved). 

[f]  An  indictment  alleging  that  on 
July  8,  1904,  a  local  option  law  "had 
been  adopted  and  was  in  force"  in  a 
certain  county,  and  that  defendant  of- 
fended against  it  on  October  6,  1906, 
is  insufficient,  as  from  all  that  appears 
such  law  may  have  been  repealed  in 
the  interim.  The  use  of  the  past  per- 
fect tense  is  objected  to,  though  under 
State  r.  Foreman,  121  Mo.  App.  502, 
508,  97  S.  W.  269,  an  allegation  that 
the  law  "was  adopted"  is  unobjection- 
able. State  v.  Hall,  130  Mo.  Aiip.  170, 
108   S.   W.   1077. 

[gj  "It  is  sufficient  for  the  indict- 
ment to  allege  that  the  act  of  the 
legislature,  approved  April  5,  18S7,  com- 
monly known  as  the  local  option  law, 
has  been  adopted,  and  is  in  force  with- 
in the  county  (or  city  limits  of  the 
county  outside  of  a  city  or  cities  of 
twenty-five  hundred  inhabitants,  as  the 
case  may  be),  on  the  day  on  which 
the  offense  is  charged."  State  v.  Sear- 
cy, 46  Mo.  App.  421,  affirmed,  111  Mo. 
236,  following  State  v.  Searcv,  39  Mo. 
App.  393. 

[hj  An  allegation  that  the  qualified 
voters  of  the  subdivision  had  voted  at 
an  election  therein  in  favor  of  pro- 
hibition, sufficiently  alleges  the  fact  of 
the  election  and  adoption  of  the  law. 
It  is  not  necessary  to  further  allege 
that  the  "qualified  voters  of  the  sub- 
division did  hold  an  election  in  ac- 
cordance with  the  law,  to  determine 
whether  or  not  the  sale  of  intoxicants 
should  be  prohibited  within  the  sub- 
division." Williams  r.  State,  44  Tex. 
Grim.   235,  70  S.  W.  213. 

[ij  Tt  is  unnecessary  to  allege  in 
terms  that  the  result  of  the  election 
had  been  declared,  when  the  indictment 
contains  an  allegation  that  an  order 
had  been  entered  by  the  commissioner's 
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statute  or  contrary  to  law."  Under  some  authorities,  however,  the 
adoption  of  such  statutes  need  not  be  averred  in  the  indictment  or 
information,^®  the  court  taking  judicial  notice  of  such  fact/^  Where 
the  statutes  make  the  grade  of  the  offense  depend  upon  the  date  when 
the  local  option  election  was  held,  such  date  should  be  alleged,®*^  though 
the  indictment  cannot  be  quashed  for  its  omission.^^ 


court  prohibiting  the  sale  of  liquors 
within  the  district,  this  of  necessity 
embraced  and  included  the  fact  that 
the  result  of  the  election  had  been  de- 
clared. Stephens  v.  State  (Tex.),  97 
S.  W.  483;  Holloway  v.  State,  53  Tex. 
Crim.  246,  110  S.  W.  745;  Williams  f. 
State,  52  Tex.  Crim.  430,  107  S.  W. 
825. 

[j]  Effect  of  Subsequent  Elections. 
When  local  option  has  once  been  legally 
adopted,  the  indictment  should  refer  to 
that  statute,  notwithstanding  the  ques- 
tion was  later  again  submitted  to  the 
electorate  and  again  adopted.  As 
where  an  election  is  once  held  and  by 
said  election  the  sale  of  intoxicating 
liquors  is  prohibited,  and  the  result 
has  been  legally  ascertained  and  pub- 
lished, "it  stands  the  law  . 
throughout  all  '  the  syllables  of  recorded 
time,'  until  and  unless  in  another  elec- 
tion legally  held  the  directorate  .  .  . 
shall  otherwise  determine."  Massie  V. 
State,  52  Tex.  Crim.  548,  107  S.  W. 
846,  approved  in  Wade  v.  State,  52  Tex. 
Crim.  608,  108  S.  W.  376.  See  also 
State  V.  Edmunds,  55  Ore.  236,  104 
Pac.  430,  which  endorses  the  foregoing 
rule  and  adds  that  this  is  disposed 
of  by  statutory  provision  in  Oregon 
providing  that  no  order  of  any  kind 
is  required  unless  the  subsequent  elec- 
tion results  against  prohibition. 

[kj  An  indictment  is  not  defective 
because  it  refers  to  two  local  option 
elections,  as  the  state  may  rely  on 
either,  the  only  difficulty  being  whether 
the  election  relied  on  was  legal.  Eiggs 
V.  State  (Tex.  Crim.),  97  S.  W.  482; 
Eiggs  V.  State  (Tex.  Crim.),  96  S.  W. 
25. 

[1]  Aider  "by  Verdict. — In  some  jur- 
isdictions by  statute  an  insufficient  al- 
legation relative  to  the  adoption  of 
a  local  option  statute  is  cured  by  the 
verdict.  State  v.  Houts,  36  Mo.  App. 
265. 

[m]  When  a  new  county  is  formed 
wholly  from  a  part  of  a  county  where- 
in the  sale  of  liquor  is  forbidden  by 
a  local  option  statute,  such  law  con- 
tinues in  force  in  the  new  county  until 
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a  local  option  election  is  held  therein; 
therefore  an  affidavit  charging  an 
illegal  sale  in  the  new  county,  and 
stating  that  the  original  county  had 
previously  voted  against  the  sale  of 
licjuor  is  not  fatally  defective  because 
of  failure  to  allege  that  such  law  is 
in  force  in  the  new  county,  it  ap- 
pearing from  the  statute  creating  the 
new  count/  that  the  holding  of  an 
election  therein  under  the  local  option 
law  before  the  date  of  the  alleged  of- 
fense was  a  legal  impossibility.  Mc- 
Griff  V.  State,  66  Fla.  332,  63  So.  724. 

77.  Fla.— Cook  r.  State,  25  Fla.  698, 
6  So.  451.  Ky.— Com.  v.  Cope,  21  Ky. 
L.  Eep.  845,  53  S.  W.  272;  Com.  v. 
Throckmorton,  17  Kv.  L.  Eep.  550,  32 
S.  W.  130;  Com.  v.  Eeynolds,  6  Ky.  L. 
Eep.  623.  Mich. — Anderson  v.  Van 
Buren  Circuit  Judge,  130  Mich.  695, 
90  N.  W.  694.  Mont.— State  v.  O'Brien, 
35  Mont.  482,  90  Pac.  514. 

78.  Combs  r.  State,  81  Ga.  780,  8 
S.  E.  318;  State  v.  Bertrand,  72  Miss. 
516,   17   So.   235    (since   code   of    1892). 

79.  Combs  v.  State,  81  Ga.  780,  8 
S.  E.  318. 

Whether  courts  will  take  judicial 
notice  of  the  adoption  of  local  option 
laws  see  7  Ency.  of  Ev.  685,  et  seq. 

Necessity  generally  for  averments  as 
to  matters  of  which  the  court  will  take 
judicial  notice  see  supra,  III,  B,  5,  a; 
12  Standard  Proc.  347,  et  seq;  and 
the  title  "Judicial  Notice." 

80.  Hamilton  v.  State  (Tex.  Crim.), 
145  S.  W.  348;  Head  v.  State  (Tex. 
Crim.),  141  S.  W.  537.  See  Lewis  V. 
State    (Tex.   Crim.),   150  S.   W.   1184. 

[a]  In  Lewis  v.  State  (Tex.  Crim.), 
163  S.  W.  703,  the  court  said,  "It 
would  save  much  trouble  and  many 
questions  if  the  indictment  or  informa- 
tion would  charge  the  day,  month  and 
year  on  which  the  election  was  held." 

81.  Nobles  V.  State  (Tex.  Crim.),  158 
S.  W.  1133,  where  a  state  statute  pro- 
vided that  violations  of  local  option 
laws  adopted  after  the  passage  of  the 
act  were  felonies  while  violations  of 
those  adopted  prior  thereto  were  mis- 
demeanors. 
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Where  the  prosecution  is  under  the  general  law,  it  is  not  necessary  to 
refer  to  the  local  option  statute. ^- 

(XI.)  Subterfuge  To  Conceal  Unlawful  Sale.  —  Wliere  the  furnishing  of 
liquor  to  customers  by  pretended  sales  of  other  property,  amounts  to 
an  unlawful  selling,  it  is  sufficient  to  allege  a  sale,  it  being  competent 
thereunder  to  show  that  the  sale  of  the  other  property  was  merely  a 
shoAV  and  subterfuge  for  the  sale  of  liquor.^^  There  is  authority,  how- 
ever, to  the  effect  that  the  pretext  or  subterfuge  under  which  the 
liquor  was  disposed  of  must  be  set  out  substantially  in  the  indict- 
ment.^* Where  the  giving  away  of  liquor  in  consideration  of  the 
purchase  of  other  property  is  prohibited,  in  charging  the  offense  of 
giving  away  liquor,  the  fact  that  it  was  given  in  consideration  of  the 


[a]  Where  the  indictment  does  not 
allege  when  prohibition  went  into  ef- 
fect, and  that  the  offense  was  com- 
mitted after  the  felony  statute  went 
into  effect,  the  indictment  prima  facie 
charges  a  felony.  Jackson  v.  State 
(Tex.  Crim.),  157  S.  W.  1196;  Garner 
V.  State,  62  Tex.  Grim.  525,  138  S.  W. 
124;  Enriquez  r.  State,  60  Tex.  Grim. 
580,  132  S.  W.  782. 

[b]  The  objection  is  one  relating  to 
form,  and  in  order  for  a  defendant  to 
take  advantage  thereof,  it  is  neces- 
sary to  properly  plead  to  the  juris- 
diction, whereupon  the  state  can  amend. 
Jackson  v.  State  (Tex.  Grim.),  157  S. 
W.  1196;  Hamilton  v.  State  (Tex. 
Grim.),  145  S.  W.  348.  The  objection 
is  too  late  when  presented  iirst  by  mo- 
tion in  arrest  of  judgment.  Hamilton 
r.   State,  supra. 

82.  Territory  v.  _  ratt,  6  Dak.  483, 
43  N.  W.  711;  State  v.  Funk,  27  Minn. 
318,   7  N.  E.  359. 

[a J  If  such  recitals  are  contained 
therein,  they  are  surplusage.  Territory 
r.  Pratt,  6  Dak.  483,  43  N.  W.  711. 

[b]  Where  a  local  prohibitory  law 
is  unconstitutional,  an  indictment  al- 
leging a  sale  without  a  license  "from 
the  authorities  authorized  by  law  to 
grant  license  for  the  sale  of  such 
liquors  by  retail,"  is  suiBcient  as 
against  a  motion  in  arrest  of  judgment 
to  sujiport  a  conviction  of  selling  with- 
out a  license,  under  the  general  law. 
Griffin  v.  State,  115  Ga.  577,  41  S.  E. 
997;  Tinsley  i:  State,  109  Ga.  822,  35 
S.   E.   303. 

83.  Dak. — People  v.  Sweetser,  1  Dak. 
295,  46  N.  W.  452.  Fla.— Galdwell  v. 
State,  43  Fla.  545,  30  So.  814.  la. 
Devine  v.  State,  4  Iowa  443.  Mass. 
Gom.  V.  Thayer,  8  Mete.  525.     Va.— Ar- 


rington    v.    Gom.,    87   Va.    96,   12    S.    E. 
224,    10   L.   R.   A.   242. 

[a]  Upon  a  direct  charge  of  sale, 
if  a  gift  be  the  defense  interposed,  the 
prosecution  may  show  that  the  gift 
was  a  mere  pretense  or  sham  to  evade 
the  law,  and  that  the  act  was  in  fact 
as  alleged,  a  sale.  McMillan  v.  State, 
18  Tex.  App.  375.  But  see  Stallworth 
V.  State,  16  Tex.  App.  345,  where  it  is 
said  that  it  is  necessary  to  allege  that 
a  gift  was  made  with  the  purpose  of 
evading  the  law. 

84.  Wendt  v.  State,  32  Neb.  182,  49 
N.  W.  351;  State  v.  Ball,  27  Neb.  601, 
43  N.  W.  398. 

[a]  In  a  prosecution  under  the  Ne- 
braska statute  (Comp.  St.,  ch.  50,  §11) 
the  words  "give  away"  do  not  charge 
the  offense  of  giving  away  upon  a  pre- 
text. Wendt  f.  State,  32  Neb.  182,  4J 
N.  W.  351;  State  v.  Ball,  27  Neb.  601, 
43  N.  W.   398. 

[b]  Under  the  Alabama  statute 
(Act  of  February  19,  1883— Sess.  Acts 
61)  to  prevent  the  violation  or  evasion 
of  prohibition  laws,  etc.,  "three  es- 
sentials are  required:  first,  a  house, 
room,  inclosure,  or  other  place,  where 
spirituous,  vinous,  or  malt  liquors  are 
furnished  or  obtained,  in  violation  or 
evasion  of  law,  .  .  .  second,  such 
house,  room,  inclosure,  place  or  device 
to  be  so  constructed,  and  in  such  man- 
ner, as  to  keep  the  person  concealed, 
who  furnishes  or  disposes  of  the  liquor-, 
and,  third,  a  sale,  disposition,  or  fur- 
nishing of  such  liquor,  in  violation  or 
evasion  of  law,  by  a  person  who  is 
at  the  time  concealed"  .  .  .  The  pur- 
pose of  this  statute  is  to  furnish  the 
person  who  keeps  or  controls  the  place 
or  contrivance  and  not  the  person  who 
furnishes  or  disposes  of  the  liquor.  The 
indictment    to    be    sufficient    must    con- 
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purchase  of  other  property  must  be  averred.^^  Where  the  statute  pro- 
hibits giving  away  liquor  with  intent  to  evade  the  law,  the  intent  must 
be  alleged.^* 

b.  Keeping  for  Sale.^'^ —  In  accordance  with  the  general  rule,  an 
indictment  or  information  for  keeping  liquor  for  sale  contrary  to  law, 
framed  in  the  language  of  the  statute  defining  the  offense,  or  sub- 
stantially such  language,  is  usually  sufficient.^*  It  is  ordinarily  un- 
necessary to  allege  how  the  liquor  was  kept  or  exposed  for  sale.*^  It 
is  also  unnecessaV  to  allege  who  was  the  owner  thereof,^"  how  pos- 
session was  obtained  by  the  defendant,^^  or  that  the  liquor  was  sold 
by  the  defendant  while  he  was  the  owner  of  the  place  w^herein  they 
were  sold.^^  It  must,  however,  allege  that  the  liquor  was  intended 
for  unlawful  sale  by  the  accused,  where  intent  is  an  essential  element 
of  the  offense.^^    "When  the  statute  prohibits  a  keeping  for  sale,  except 


tain  in  substance  each  of  the  in- 
gredients of  the  offense  as  above  de- 
scribed.    Boggus  r.  State,   78  Ala.   26. 

85.  State  v.  Finan,  10  Iowa  19. 

86.  State  v.  Eunyon  (Ore.),  124  Pac. 
259, 

87.  As  to  charging  particulars  of 
offense  generally  see  supra,  III,  B,  6. 

88.  When  the  statute  creating  the 
offense  fully  defines  it,  and  the  indict- 
ment charges  the  offense  in  the  terms 
thereof,  nothing  more  is  required. 
Mass. — Com.  r.  Sprague,  128  Mass.  75. 
Miss.— City  of  Gulfport  v.  Martin,  96 
Miss.  131,  50  So.  502.  Vt.— State  V. 
Paige,  78  Vt.  286,  62  Atl.  1017.  See 
also  Childers  v.  State,  4  Okla.  Grim. 
237,  111  Pac.  958;  State  v:  Feeback, 
3  Okla.  Crim.  508,  107  Pac.  442. 

[aj  An  information  stating  the  time 
■when,  the  place  where  and  the  person 
believed  to  be  guilty  of  keeping  in- 
toxicating liquors  for  sale  as  a  bever- 
age, contains  all  the  essential  requisites 
under  the  statute.  State  v.  Brennan, 
2  S.  D.  384,  50  N.  W.  625. 

[b]  Though  the  statute  define  the 
offense  as  keeping  "for  the  purpose  of 
sale  and  delivery,"  omitting  the  words 
"and  delivery"  in  the  indictment  will 
not  affect  its  validity.  State  v.  Mur- 
phy, 15  E.  I.  543,  10  Atl.  585. 

[c]  But  an  allegation  that  the  de- 
fendant did  keep  "for  the  purpose  of 
sale,  and  not  for  the  purpose  of  ex- 
portation, ale,  wine,"  etc.,  was  not 
equivalent  to  an  allegation  "that  the 
liquors  were  kept  for  sale  and  not  for 
sale  for  exportation,"  which  was  the 
statutory  prohibition.  State  v.  Camp- 
bell, 12  E.  I.  147. 

Sufficiency  of  following  statutory  lan- 
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guage,  see  supra,  III,  B,  5,  b,  (I),  and 
12  Standard  Proc.  447,  et  seq. 

89.  State  v.  Suiter,  78  Vt.  391,  63 
Atl.  182;  State  v.  Paige,  78  Vt.  286, 
62   Atl.    1017. 

[aJ  "It  is  immaterial  whether  the 
liquor  intended  to  be  unlawfully  sold 
was  exposed  or  concealed."  Mercer  V. 
State,  179  Ind.  426,  101  N.  E.  484. 

90.  State  v.  Suiter,  78  Vt.  391,  63 
Atl.  182;  Lincoln  v.  Smith,  27  Vt.  328. 

[a]  Although  a  statute  provides 
among  other  things  that  "any  person 
who  shall  be  found  in  possession"  of 
intoxicating  liquor,  etc.,  shall  be 
deemed  guilty  of  a  misdemeanor,  it  is 
sufficient  to  allege  that  defendant  was 
unlawfully  in  possession  of  the  liquor 
for  the  purpose  of  sale.  It  is  not 
necessary  to  allege  that  it  was 
"found"  in  his  possession.  Mercer  v. 
State,  179  Ind.  426,  101  N.   E.  484. 

91.  Gulfport  V.  Martin,  96  Miss.  131, 
50   So.   502. 

92.  Donovan  v.  State,  170  Ind.  123, 
83  N.  E.  744;  Anderson  v.  Van  Buren 
Circ.  Judge,  130  Mich.  697,  90  N.  W. 
692. 

93.  Ind.— Mercer  v.  State,  179  Ind. 
426,  101  N.  E.  484.  Me.— State  v.  Mil- 
ler, 48  Me.  576;  State  v.  Learned,  47 
Me.  426.  Okla.— Flowers  v.  State,  8 
Okla.  Crim.  503,  129  Pac.  81;  Walker 
tv  State,  7  Okla.  Crim.  494,  124  Pac. 
87;  Childers  v.  State,  4  Okla.  Crim. 
237,  111  Pac.  958;  State  v.  Feeback, 
3  Okla.  Crim.  508,  107  Pac.  442. 

Necessity  generally  for  averments  as 
to  intent  see  supra,  III,  B,  6,  c. 

[a]  It  is  sufficient  to  allege  a  keep- 
ing with  intent  to  sell  within  the  state 
(State  V.   Miller,  48   Me.   576;   State  V. 
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as  may  be  authorized  by  law,  it  is  necessary  to  negative  the  existence 
of  any  license,  appointment  or  authority  according  to  law.^* 

In  alleging  place  it  is  sufficient  to  charge  a  keeping  for  sale  within 
the  county  of  venue,  since  this  offense  does  not  involve  any  fixed  or 
certain  place  as  a  part  of  its  identity.^^ 


Learned,  47  Me.  426;  Com.  v.  Gillon, 
148  Mass.  15,"  18  N.  E.  584;  Com.  v. 
Sprague,  128  Mass.  75;  Com.  v.  Purtle, 
11  Gray  [Mass.]  78),  and  not  neces- 
sarily a  keeping  with  intent  to  sell 
within  a  particular  district.  Com.  v. 
Gillon,  148  Mass.  15,  18  N,  E.  584; 
Com.   V.  Purfle,  11   Gray   (Mass.)    78. 

[b]  A  complaint  alleging  that  they 
were  intended  for  unlawful  sale  by 
seme  other  person  with  defendant's 
consent,  is  insufficient.  State  v.  Moran, 
40    Me.    129. 

[c]  An  indictment  charging  that 
intoxicating  liquors  were  kept  "for 
the  purpose  of  sale,"  has  the  same 
meaning  as  kept  "with  intent  to  sell" 
used  in  the  statute.  State  v.  Mohr, 
53  Iowa  261,  5  N.  W.  183.  See  also 
State  i\  Vaughn,  5  Iowa  369. 

[d]  An  allegation  that  defendant 
was  not  authorized  to  sell  in  the  com- 
monwealth, sufficiently  avers  a  keeping 
with  intent  to  sell  contrary  to  law. 
Com.  V.  Gilland,   9   Gray    (Mass.)    3. 

[e]  Insufficient  Allegation. — An  in- 
formation charging  that  the  accused 
had  in  his  possession  "certain  spirit- 
uous liquor,  to-wit,  whisky,  with  the 
intent  then  and  there  to  sell  .  .  ., 
and  otherwise  furnish,  contrary  to  the 
form  of  the  statutes, ' '  etc.,  is  insuffi- 
cient in  that  it  does  not  state  what 
the  accused  intended  to  sell  and  other- 
wise furnish,  and  that  it  does  not  al- 
lege in  a  direct  and  certain  manner 
that  the  defendant  intended  to  so  dis- 
pose of  the  liquor  in  his  possession. 
Buffo  i\  State,  4  Okla.  Crim.  516,  113 
Pac.  233. 

[f  ]  In  Georgia  it  is  wholly  immate- 
rial for  what  purpose  the  intoxicating 
liquor  is  kept,  the  statute  making  it 
unlawful  to  "keep  on  hand."  Cohen 
V.  State,   7   Ga.   A]ip.   5,   65   S.   E.  1096. 

[g]  Under  the  Mississippi  statute,  it 
is  sufficient  to  allege  that  the  party 
charged  had  ' '  in  his  possession  in- 
toxicating liquors  with  the  intent  or 
purjiose  of  selling  same,  ...  in  viola- 
tion of  law."  Gulf  port  v.  Martin,  96 
Miss.   131,   50   So.   502. 

[h]  In  Oklahoma,  while  it  has  been 
held   sufficient    to    allege   possession   of 


liquor  with  intent  to  violate  the  pro- 
hibition law,  such  form  is  not  ap- 
proved; the  information  should  charge 
possession  of  the  liquor  with  intent  to 
sell.  Flowers  v.  State,  8  Okla.  Crim. 
503,  129  Pac.  81.  See  also  Grooms  v. 
State,  5  Okla.  Crim.  576,  115  Pac.  610; 
State  V.  Feeback,  3  Okla.  Crim.  508, 
107  Pac.  442. 

[i]  In  Rhode  Island,  it  is  unneces- 
sary to  allege  an  intent  to  sell  within 
the  state.  State  v.  Guinness,  16  R.  I. 
401,  16  Atl.  910. 

94.  Com.  V.   Byrnes,   126  Mass.   248. 
[a]     It  is  not  necessary  to  allege  that 

the  liquors  mentioned  in  the  accusa- 
tion were  not  imported  liquors  in  the 
original  packages,  the  keeping  for  sale 
of  which  was  permitted.  Com.  v.  Pur- 
tle, 11  Gray  (Mass.)   78. 

Necessity  generally  for  negativing 
exceptions  and  provisos  in  statute,  see 
supra,  III,  B,  5,  d,  and  12  Standard 
Proc.  458. 

95.  Dak. — People  v.  Sweetser,  1  Dak. 
295,  46  N.  W.  452.  Ind.— State  v. 
Schreiber,  98  Ind.  333;  State  r.  Schrei- 
ber,  98  Ind.  184.  la.— State  v.  Becker, 
20  Iowa  438.  Me. — Barnett  v.  State, 
36  Me.  198.  Mass.— Com.  r.  Kern,  147 
Mass.  595,  18  N.  E.  566.  Mo.— State  v. 
daques,  68  Mo.  260.  Tex.— State  v. 
Heldt,  41  Tex.  220.  Va.— Savage's 
Case,  84  Va.  619,  5  S.  E.  565. 

[a]  This  offense  must  not  be  con- 
founded with  the  offense  of  maintain- 
ing a  tenement  used  for  the  illegal 
keeping  or  sale  of  intoxicating  liquors 
which  is  entirely  different  in  its  char- 
acter. Com.  V.  kern,  147  Mass.  595,  18 
N.  E.  566.     See  infra,  III,  B,  7,  d. 

[b]  An  allegation  that  the  liquor 
was  kept  for  sale  at  a  certain  town 
is  sufficient  when  by  reference  to  an- 
other count  in  the  indictment  such  town 
appears  to  be  in  the  county  wherein 
the  indictment  was  returned.  State  r. 
Suiter,  78  Vt.  391,  63  Atl.   182. 

[e]  Negativing  Intent  To  Sell  Else- 
where.— It  is  held  that  when  the  in- 
dictment alleges  a  "keeping  for  sale" 
and  names  the  place  of  the  offense,  it 
is   not   required   to    negative   an   intent 
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The  time  may  be  laid  with  a  continuando  as  in  other  similar  eases.^^ 
c.  Unlaivful  Transportation.^''  —  The  indictment  or  information  for 
an  illegal  transportation  of  liquor  must  not  only  charge  the  place  to 
and  from  which  the  liquor  is  transported,^^  but  must  also  allege  an 
intent  to  sell  such  liquor  within  the  prohibited  territory.^^  And  under 
a  statute  making  it  unlawful  to  "knowingly"  transport  intoxicating 
liquors,  it  has  been  held  necessary  to  allege  that  the  defendant  knew 
the  liquors  were  intoxicating.^  The  name  of  the  particular  person  to 
whom  the  delivery  is  intended  to  be  made,  need  not  be  alleged.^  It  is 
not  necessary  to  allege  that  such  liquors  were  not  acciuired  by  lawful 


to  sell  anvwhere  else.    State  v.  Perkins, 
63  N.  ^"368. 

96.  Com.  V.  Hersey  (Mass.),  9  N.  E. 
837. 

Use  of  continuando  generally,  see 
stipra,  III,  B,  6,  b,  (V)  and  12  Stand- 
ard Proc.  424,  et  seq. 

97.  Necessity  for  averments  as  to 
particulars  of  offense  generally,  see 
supra,  III,  B,  6. 

98.  State  v.  Murch  (Me.),  7  Atl. 
115;  DeGraff  t\  State,  2  Okla.  Grim. 
519,  103  Pac.  538;  Sturgis  v.  State,  2 
Okla.  Grim.  362,  102  Pac.  57. 

Necessity  generally  of  alleging  place 
of  commission  of  offense  see  supra,  III, 
B,  6,  a  and  12  Standard  Proc.  426, 
et  seq. 

[a]  From  Place  to  Place. — Though 
the  statute  makes  it  an  offense  to 
knowingly  transport  liquors  from  place 
to  place  in  the  state,  the  accusation 
must  designate  from  and  to  what  place 
in  the  state  the  liquor  was  transported. 
Me.— State  r.  Lashus,  79  Me.  541,  11 
Atl.  604.  Mass. — Com.  v.  Eeilv,  9  Gray 
1.  Okla.— Porter  r.  State,  4  Olda.  Grim. 
654,  111  Pac.  1023;  Schave  v.  State,  4 
Okla.  Crim.  285,  111  Pac.  962;  De  Graff 
V.  State,  2  Okla.  Crim.  519,  103  Pac. 
538. 

[b]  Compare  Com.  v.  Hutchinson,  6 
Allen  (Mass.)  595,  distinguishing  Com. 
r.  Riley,  9  Gray  (Mass.)  1,  holding  (1) 
that  an  allegation  that  the  defendant 
committed  the  act  by  transporting  the 
liquor  from  one  place  to  another  in  the 
city  of  Worcester  was  sufficient,  though 
it  would  not  be  if  it  alleged  that  it 
was  conveyed  from  place  to  place  with- 
in the  commonwealth;  Com.  v.  Keefe 
143  Mass.  467,  9  N.  E.  840,  sustaining 
(2)  an  allegation  that  the  defendant 
"did  bring  into  said  city  of  S.  in- 
toxicating liquor  .  .  .,  with  intent 
then  and  there  in  said  S.  to  sell  the 
same,"  etc.,  and  (3)  State  v.  MuUer, 
80    Wash.    368,    141    Pac.    910,    holding 
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that  an  indictment  was  not  void  for 
uncertainty  because  it  omitted  to  state 
the  place  from  which  the  liquor  was 
brought  into  the  prohibited  territory. 

[cj  An  allegation  "that  the  defend- 
ant conveyed  whisky  from  one  place 
in  the  city  of  Norman  to  another  place 
therein,  the  same  being  from  one  place 
in  the  state  'of  Oklahoma  to  another 
place  therein,"  sufficiently  identifies 
the  transaction  and  informs  the  defend- 
ant as  to  the  specific  offense  with  which 
he  is  charged.  Nowlin  v.  State,  4  Okla. 
Crim.  xiv,   111   Pac.   946. 

[d]  A  transportation  from  one  place 
in  a  county  to  another  in  the  same 
county  is  included  within  the  term 
"from  place  to  place."  State  v.  Ar- 
nold, 80  S.  C.  383,  61  S.  E.  891. 

[e]  Necessity  for  alleging  particular 
building  where  the  liquor  was  sold,  see 
supra,  III,  B,  6,  a,  note  98  [b]. 

99.  State  i:  Murch  (Me.),  7  Atl. 
115;  Com.  v.  Keefe,  143  Mass.  467,  9 
N.  E.  840;  Com.  o.  Certain  Intoxicating 
Liquors,  138  Mass.  506.  See  also 
Maynes  v.  State,  6  Okla.  Crim.  487, 
119  Pac.  644;  Porter  f.  State,  4  Okla. 
Crim.  654,  111  Pac.  1023. 

Necessity  generally  for  alleging  in- 
tent see  supra,  III,  B,  6,  c. 

[a]  An  allegation  (1)  that  the 
liquors  transported  had  been  sold  or 
were  intended  for  sale  contrary  to  law 
has  been  held  sufficient.  Com.  v.  Locke, 
114  Mass.  288.  (2)  So  an  allegation  that 
the  defendant  did  "unlawfully  and 
wilfully"  bring  into  the  prohibited  ter- 
ritory certain  liquors  sufficiently 
charges  guilty  knowledge  and  intent. 
Ex  parte  Muller,  80  Wash.  368,  141 
Pac.  910. 

1.  State  V.  McDonough,  84  Me.  488, 
24  Atl.  944. 

Necessity  generally  for  alleging 
knowledge,  see  supra,  Illy  B,  6,  c. 

2.  Com.    V.  Locke,   114   Mass.   288. 
Necessity     generally      for      alleging 
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purchase.^  If  the  statute  defining  the  offense  makes  no  mention  of 
a  time  of  day,  an  allegation  that  it  occurred  in  the  nighttime  may  be 
stricken  as  surplusage.*  Though  the  statute  permit  the  transportation 
of  imported  liquors  in  the  original  unbroken  package,  it  is  unneces- 
sary to  allege  that  the  liquors  unlawfully  transported  were  not  in  the 
original  packages  in  which  tlicy  were  imported.^  Where  the  prosecution 
is  against  a  carrier,  it  is  necessary  under  some  authorities  to  allege 
either  that  the  defendant  is  a  common  carrier  or  that  he  received  pay 
for  carrying  and  delivering  the  liquor.*'  The  necessity  for  negativing 
exceptions  and  provisos  contained  in  the  statute  defining  the  offense 
depends  upon  general  rules  elsewhere  discussed.^ 

d.  Maintaining  Place  for  Unlawful  Dealing  in  Liquors.^  —  The 
statutes  prohibiting  the  keeping  of  a  place  where  liquor  is  unlawfully 
sold  vary  in  their  provisions  and  this  difference  obviously  affects  the 
rules  as  to  what  must  be  alleged  in  an  indictment  for  such  offense.^ 
Generally,  however,  an  indictment  or  information  charging  the  offense 
in  the  language  of  the  statute,  or  substantially  such  language,  is  suffi- 
cient.^°     Place  is  ordinarily  an  essential  element  of  the  offense  and 


name   of   purchaser,   see  supra,   III,   B, 
6,  e,   (I). 

3.  Maynes  v.  State,  6  Okla.  Crim. 
487,  119  Pae.  644;  Schave  r.  State,  4 
Okla.  Crim.  285,  111  Pac.  962;  De  Graff 
V.  State,  2  Okla.  Crim.  519,  103  Pac. 
538. 

See  supra,  III,  B,  5,  d,  (I),  note  57 

[g]. 

4.  State  V.  Pickett,  47  S.  C.  101,  25 
S.   E.   46. 

Necessity  for  averment  as  to  time 
of  (lay  in  indictment  for  sale  without 
a  license  see  supra,  III,  B,  6,  b,  (II). 

5.  Com.  V.  Waters,  11  Gray  (Mass.) 
81. 

6.  Com.  V.  Hardy,  124  Ky.  375,  99 
S.  W.   239. 

7.  See  generally  supra,  III,  B,  5,  d 
and  12  Standard  'Proc.  458,  et  seq. 

The  Texas  statute  (Allison  Law, 
August  21,  1913,  Acts  33  Leg.  Ex.  Sess., 
ch.  31)  expressly  provides  that  the  ex- 
ceptions therein  need  not  be  negatived, 
but  are  matters  of  defense.  Ex  parte 
Muse  (Tex.  Crim.),  168  S.  W.  520.  See 
also  supra,  III,  B,  5,  d. 

8.  Charging  particulars  of  offense 
generally  see  supra,  III,  B,  6. 

Charging  knowledge  or  intent,  see 
supra.  III,  B,  6,  c. 

Charging  offense  of  being  a  common 
seller  or  carrying  on  a  business  with- 
out a  license,  see  supra,  III,  B,  7,  a, 
(IX). 

Charging  offense  of  maintaining 
liquor  nuisance  see  infra,  IV,  A. 

9.  An   illustration   of  this   is  shown 


by  the  following:  In  State  v.  Casey, 
45  Me.  435,  it  is  pointed  out  that  the 
indictment  was  based  on  a  section  of 
the  statute  providing  that  "no  person 
shall  keep  a  drinking  shop  or  tippling 
house  in  this  state,"  and  it  was  held 
tliat  an  indictment  thereunder  alleging 
that  the  defendant  at  a  time  and  place 
named  therein  did  "keep  a  drinking 
house  and  tippling  shop,  contrary," 
etc.,  was  sufficient,  but  that  if  the 
indictment  had  been  under  another  sec- 
tion of  the  same  statute  defining  the 
offense  and  providing  that  it  shall  con- 
sist of  certain  specified  acts,  the  general 
description  above  referred  to  would  not 
have  been  sufficient,  and  it  would  have 
been  necessary  to  set  out  those  acts  in 
order  to  create  a  valid  indictment.  The 
indictments  in  State  r.  Eollins,  77  Me. 
380;  State  v.  Collins,  48  Me.  217;  State 
V.  Iladlock,  43  Me.  282,  are  all  sus- 
tained under  this  rule. 

[a]  Where  the  offense  consists  in 
keeping  a  tavern  or  grocery  for  the  re- 
tail of  vinous  or  ardent  spirits  in  quan- 
tities less  than  one  quart,  it  is  not 
sufficient  to  allege  that  the  defendant 
did  keep  a  grocery  for  the  retail  of 
ardent  spirits,  and  did  retail  to  the 
person  named  therein  by  quantities  less 
than  one  quart.  This  allegation  is  not 
equivalent  to  a  charge  that  he  kept  a 
grocery  for  the  retail  of  ardent  spirits 
by  quantities  less  than  one  quart, 
lienslev  r.  State,  6  Ark.  252. 

10.  See  the  following:  Ark.— State 
V.  Adams,  16  Ark.  497.     Ind. — Kigrish 
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must  be  averred;"  but  a  designation  or  description  thereof  in  the 
language  of  the  statute  is  sufficient.^^  It  must  appear  that  the  place 
was  kept  and  maintained  by  the  defendant  for  a  prohibited  purpose.^' 
But  it  is  not  necessary  to  allege  by  whom  the  place  was  used.^*  It  is 
unnecessary  to  set  forth  specific  sales  ■,^^  nor  to  allege  that  the  defendant 


V.  State,  178  lud.  470,  99  N.  E.  786; 
State  V.  Hoard,  123  Ind.  34,  23  N.  E. 
972.  la. — State  v.  Price,  75  Iowa  243, 
39  N.  W.  291.  Mich. — Anderson  r. 
Van  Buren  Circuit  Judge,  130  Mich. 
697,  90  N.  W.  692.  K.  I.— State  v.  Mc- 
Gough,  14  E.  I.  63. 

See  also  the  cases  cited  in  the  next 
note. 

[a]  A  general  charge  of  keeping  a 
tippling  house  without  a  license  malves 
a  good  indictment.  But  if,  besides  the 
general  charge,  the  indictment  specifies 
facts,  and  they  do  not  amount  to  the 
offense,  the  indictment  is  bad.  Com. 
r.  Turner,  4  B.  Mon.  (Ky.)  4;  Mor- 
rison V.  Com.,  7  Dana  (Ky.)  218. 

[b]  It  is  sufficient  to  charge  that 
the  defendant  did  "keep  ...  a  cer- 
tain tippling  house  or  place  wherein 
spirituous  and  intoxicating  liquors  were 
sold  by  the  defendant,  without  license, 
to  be  drunk  in  and  about  the  said  tip- 
pling house,"  etc.  Shilling  v.  State,  5 
Ind.  443;  State  r.  Zimmerman,  2  Ind. 
565. 

Sufficiency  generally  of  following 
language  of  statute  see  supra,  III,  B, 
5,  b,  and  12  Standard  Proc.  447,  et 
seq. 

11.  Barnhardt  v.  State,  171  Ind.  428, 
86  N.  E.  481. 

[a]  The  Ohio  statute  provides  that 
it  is  unnecessary  to  describe  the  place 
where  the  offense  was  committed.  Kern 
V.  State,   7  Ohio  St.  411. 

Necessity  generally  for  alleging  place 
see  swpro,  III,  B,  6,  a  and  12  Standard 
Proc.  426,  et  seq. 

12.  Ark.— State  v.  Adams,  16  Ark. 
497,  designation  as  a  "public  tavern." 
Cona. — Eawson  v.  State,  19  Conn.  292 
("house,  store  or  shop");  Barth  v. 
Stat  ,  1  Conn.  432.  Ind. — Eigrish  v 
S/:ate,  178  Ind.  470,  99  N.  E.  786;  State 
V.  Hoard,  123  Ind.  34,  23  N.  E.  972; 
Skinner  r.  State,  120  Ind.  127,  22  N. 
E.  115.  Me.— State  r.  Eollins,  77  Me. 
380;  State  v.  Collins,  48  Me.  217;  State 
r.  Casey,  45  Me.  435;  State  v.  Hadlock, 
43  Me.  282.  Mass.— Com.  r.  Purdv,  147 
Mass.  29,  16  N.  E.  745;  Com.  v.  Daven- 
port, 2  Allen  299;  Com.  v.  Kimball,  7 
Gray  328.    R.  I.— State  i:  McGough,  14 
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E.  I.  63;  State  r.  Tracey,  12  E.  I. 
216.  S.  D.— Yankton  v.  Douglass,  8  S.  D. 
441,  66  N.  W.  923.  Tex.— Bush  v.  Ee- 
public  of  Texas,  1  Tex.  455.  Va. — Bur- 
ner V.  Cora.,  13   Gratt.    (54  Va;)    778. 

Sufficiency  generally  of  following 
statutory  language,  see  supra,  III,  B, 
5,  b  and"  12  Standard  Proc.  447,  et  seq. 

13.  Ind. — State  v.  Wickwire,  16  Ind. 
App.  348,  45  N.  E.  195.  Mass.— Com. 
r.  Gallagher,  145  Mass.  104,  13  N.  E. 
359.  Tex.— Bush  v.  Eepublic,  1  Tex, 
455. 

See  also  Campbell  v.  State,  62  N.  J. 
L.  402,  41  Atl.   717. 

[a]  An  allegation  that  the  defend- 
ant did  establish,  keep  and  maintain 
a  place  wherein  there  was  carried  on 
the  sale  of  intoxicants,  sufficiently 
charges  the  keeping  of  a  place  for  that 
purpose.  State  v.  Price,  75  Iowa  243, 
39  N.  W.  291. 

[b]  Under  the  Vermont  statute,  it  is 
not  sufficient  to  allege  that  the  de- 
fendant kept  and  maintained  a  place 
in  which  intoxicating  liquors  were  un- 
lawfully sold;  it  is  also  necessary  to 
rllege  that  it  was  used  as  a  place  of 
resort.     State  r.  Stone,  54  Vt.  550. 

14.  When  the  offense  consists  of 
keeping  and  maintaining  a  place,  it  is 
not  necessary  to  allege  by  whom  tho 
place  was  used,  an  allegation  that  it 
was  kept  and  maintained  by  the  de- 
fendant being  sufficient.  Com.  v.  Samp- 
son, 113  Mass.  191. 

As  to  necessity  for  such  averment 
where  charge  is  against  owner  of  build- 
ing, see  infra,  this  section. 

15.  Ind.— Eigrish  v.  State,  178  Ind. 
470,  99  N.  E.  786  (unnecessary  to  al- 
lege that  the  intoxicating  liquors  were 
sold  by  defendant  while  he  was  the 
owner  or  proprietor  of  the  place); 
State  V.  "Wickwire,  16  Ind.  App.  348, 
45  N.  E.  195.  Me.— State  f.  Dorr,  82 
Me.  157,  19  Atl.  157.  Mich.— Ander- 
son V.  Van  Buren  Circ.  Judge,  130 
Mich.  697,  90  N.  W.  692,  wherein  the 
court  said:  "It  is  competent  to  charge 
this  offense  in  the  manner  adopted.  It 
is  in  the  language  of  the  statute,  and 
apprises  the  defendant  that  he  is 
charged    with    the    continuing     act     of 
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had  no  license  or  permit  to  sell  ;^'^  nor  the  name  of  the  person  to  whom 
unlawful  sales  were  made/^  nor  is  it  necessary  under  some  statutes 
to  negative  any  of  the  exceptions  contained  therein.^*  The  offense 
may  be  laid  with  a  continuanclo.^*^ 

Indictment  Against  Owner.  —  Wlien  it  is  sought  to  charge  a  defend- 
ant as  the  owner  or  being  in  control  of  a  building  with  knowingly 
letting  or  permitting  such  building  to  be  used  for  the  illegal  sale  or 
keeping  of  intoxicating  liquors,  it  is  necessary  to  set  out  the  person  by 
whom  such  place  was  maintained,  or  that  he  was  unknown. ^'^  It  is 
sufficient,  under  a  statute  making  it  an  offense  for  one  who  is  the 
owner  or  has  the  control  of  any  building  to  knowingly  permit  the 
same  or  any  part  thereof  to  be  used  for  the  illegal  sale  and  illegal 
keeping  of  intoxicating  liquors,  for  the  indictment  to  allege  that  de- 
fendant permitted  a  portion  of  the  building  to  be  used  for  such 
purposes.^^ 

e.     Unlawful  Manufacture.^^  —  In  prosecutions  under  statutes  pro- 


keeping  a  i^lace  for  the  unlawful  sales 
of  liquor.  All  kinds  of  unlawful  sales 
are  admissible  in  support  of  the  charge, 
and  it  is  not  necessary  to  set  forth 
specific  sales.  In  this  respect  it  is  dif- 
ferent from  an  information  charging 
one  -with  making  a  sale  in  violation  of 
law." 

[a]  But  see  Braswell  v.  Com.,  5 
Bush  (Ky.)  544  (holding  (1)  that  in 
a  prosecution  for  keeping  a  tavern 
without  license  to  do  so,  it  must  ap- 
pear that  liquor  is  retailed  therein); 
Morrison  v.  Com.,  7  Dana  (Ky.)  218 
(holding  (2)  that  one  sale  will  not 
constitute  the  keeping  of  a  tippling 
house,  a  repetition  of  sales  being  neces- 
sary to  constitute  the  offense) ;  Neales 
V.  State,  10  Mo.  498  (holding  (3)  that 
in  an  ijidictment  for  keeping  a  dram- 
shop, the  kind,  quantity,  price  of  the 
liquor  and  to  whom  sold  should  be  al- 
leged). 

[bj  "Evidence  of  all  kinds  of  un- 
lawful sales  is  admissible  in  support 
of  the  charge,  and  it  is  not  necessary 
to  set  forth  specific  sales."  Rigrish  r. 
State,   178  Ind.   470,  99  N.   E.   786. 

[cj  An  indictment  under  the  Massa- 
chusetts statute  (St.,  1875,  ch.  99)  must 
allege  that  the  defendant  unlawfully 
sold  intoxicating  liquors  or  kept  or  ex- 
posed them  for  sale.  It  is  not  suffi- 
cient to  allege  the  "keeping  a  public 
bar  for  the  sale  of  spirituous  and  in- 
toxicating liquors."  Com.  v.  Hickey, 
126  Mass.  250. 

16.  Com.  r.  Harvev,  16  B.  Mon. 
(Kv.)  1;  Com.  v.  Allen,  15  B.  Mon. 
(Ky.)  1;  Com.  v.  Eiley,  14  Bush  (Ky.) 
44;    Com.   v.    Campbell,    5    Bush    (Ky.) 


311;  State  r.  Erickson,  14  N.  D.  139, 
103  N.  W.  389.  But  see  Gaussin  v. 
State,   174  Ind.   583,   92   N.   E.   651. 

See  also  supra,  III,  B,  5,  d,   (VII). 

[a]  If  the  offense  charged  be  the 
keeping  of  a  tavern,  it  is,  however, 
necessary  to  allege  that  the  defendant 
kept  such  tavern  without  having  pro- 
cured a  license  to  do  so.  Braswell  v. 
Com.,  5  Bush    (Ky.)    544. 

17.  Rigrish  v.  State,  178  Ind.  470, 
99   N.   E.    786. 

Necessity  generally  for  alleging  name 
of  purchaser  see  supra,  III,  B,  6,  e, 
(I). 

18.  Rigrish  v.  State,  178  Ind.  470, 
99  N.  E.  786. 

Necessity  generally  for  negativing 
exceptions  or  provisos,  see  supra,  III, 
B,  5,  d  and  generally  12  Standard 
Proc.  458. 

19.  Morrison  i\  Com.,  7  Dana  (Kv.) 
218;  Com.  r.  Gallagher,  145  Mass.  104, 
13  N.  E.  359.  But  see  Burner  r.  Com., 
13  Gratt.  (54  Va.)  778,  in  which  this 
is  doubted,  but  holding  that  the  con- 
tinuando  may  be  treated  as  surplusage. 

Use  of  continuando  generally,  see 
supra.  Ill,  B,  6,  b,  (V)  and  12  Stand- 
ard Proc.  424,  et  seq. 

20.  Com.  V.  Bartley,  138  Mass.  181. 
Compare   supra,   note   14. 

21.  State  V.  McGillic,  25  N.  D.  27, 
141  N.  W.  82.  And  see  State  v.  Wise- 
man, 97  Me.  90,  53  Atl.  875,  wherein 
indictment  alleged  that  defendant  per- 
mitted "a  certain  shop  in  a  building" 
to  be  used  for  such  purpose. 

22.  Charging  particulars  of  offense 
generally  see  supra,  III,  B,   6. 
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hibiting  the  manufacture  of  liquor  within  the  state  without  being  duly 
appointed  or  authorized  to  do  so,  it  is  unnecessary  to  allege  that  the 
liquor  was  manufactured  for  sale  or  with  the  intent  to  sell  the  same 
within  the  state,^^  nor  to  allege  the  kind'*  or  quantity  of  liquor  manu- 
factured for  sale  by  the  accused.^^ 

f.  Violations  of  Regulations  as  to  Conduct  of  Business.-^ 
(I.)*  Prohibiting  Persons  To  Enter  or  Be  in  Saloon.  —The  rule  that  it  is 
sufficient  to  charge  a  statutory  offense  in  the  language^  of  the  statute, 
or  in  terms  substantially  equivalent  thereto,  applies  in  prosecutions 
for  illegally  permitting  persons  to  enter  a  place  where  intoxicating 
liquors  are  sold  during  hours  or  on  days  when  such  places  are  re- 
quired to  be  closed,-^  or  in  prosecutions  under  statutes  prohibiting 
persons  of  a  designated  character  from  entering  or  remaining  therein.'^ 
When  the  statute  prohibits  the  admission  of  persons  into  a  room  where 
liquors  are  sold  or  kept  for  sale,  at  a  time  when  the  sale  of  liquor 
is  forbidden,  it  is  essential  to  allege  that  the  defendant  admitted  per- 
sons to  such  a  room.2^  When  the  statute  makes  it  an  offense  for  a 
saloon  keeper  to  suffer  a  minor  to  loiter  or  to  be  in  a  room  where  in- 
toxicants are  sold  as  a  beverage,  an  indictment  is  not  uncertain  be- 
cause it  charges  both  facts.^°  Where  permitting  females  to  enter  from 
the  outside  for  the  purpose  of  being  supplied  with  liquor  is  prohibited, 
the  indietm.ent  must  charge  that  such  persons  entered  from  the  out- 
side.^^  Wlien  the  prohibition  is  directed  against  females  of  a  certain 
character,  it  is  unnecessary  that  the  names  of  such  females  be  alleged.^^ 

(II.)  Being  Open  at  Prohibited  Times.ss  —  In  charging  a  person  with 
unlawfully  keeping  a  saloon  open  on  a  day,  or  during  hours  when 
the  statute  requires  that  it  be  kept  closed,  it  is  necessary  to  allege  that 


Com. 


V.  Clark,  14  Gray  (Mass.) 
V.  Clark,  14  Gray  (Mass.) 
V.   Clark,  14  Gray  (Mass.) 


23 
367. 

24.  Com. 
367. 

25.  Com. 
367. 

Necessity  generally  for  averment  as 
to  amount  or  quantity  of  liquor  sold, 
see  supra,  III,  B,  6,  g. 

26.  Charging  particulars  of  offense 
generally,  see  supra,  III,  B,  6. 

27.  Atkinson  v.  State,  33  Ind.  App. 
8,   70  K  E.  560. 

Sufficiency  generally  of  following 
language  of  statute  see  supra,  III,  B, 
5,  b  and  12  Standard  Proc.  447,  et 
seq. 

28.  See  Walker  v.  People,  5  Colo. 
App.  37,  37  Pac.  29;  Armstrong  v. 
State,  14  Ind.  App.  566,  43  N.  E.  142; 
Ferguson  v.  State  (Tex.  Crim.),  163 
S.  W.   65. 

[a]  Where  the  statute  makes.it  an 
offense  to  "permit"  any  person  to  go 
into  a  saloon  at  times  when  the  sale 
of  liquor  is  prohibited  by  law,   an   in- 
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dictment  will  not  be  quashed,  because 
it  charges  that  the  defendant  did  ' '  suf- 
fer, allow  and  permit"  a  certain  per- 
son to  go  into  a  saloon  at  such  pro- 
hibited time,  the  words  "suffer"  and 
"allow"  being  regarded  as  surplusage. 
Botkins  r.  State,  36  Ind.  App.  179,  75 
N.  E.  298. 

29.  People  v.  Lupton,  52  Misc.  336, 
103  N.  Y.  Supp.  172,  it  is  not  suflS- 
cient  to  allege  that  they  were  admitted 
into  an  adjoining  room. 

30.  Armstrong  v.  State,  14  Ind.  App. 
566,  43  N.  E.  142. 

31.  Walker  v.  People,  5  Colo,  App. 
37,  37  Pac.  29. 

32.  In  a  prosecution  under  the 
Texas  statute  making  it  an  offense  for 
a  retail  liquor  dealer  to  permit  lewd 
women  on  the  premises,  an  indictment 
that  fails  to  set  out  the  names  of  the 
women  is  neither  indefinite  nor  uncer- 
tain. Ferguson  v.  State  (Tex.  Crim.), 
163  S.  W.  65. 

33.  Charging  sale  at  prohibited  time 
see  supra,  III,  B,  6,  a,   (VTI). 
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the  defendant  owned  the  saloon  or  had  charge  or  control  of  it,  or  of 
the  matter  of  its  opening  or  closing.^*  It  is  not  necessary  to  allvge 
that  the  place  was  open  for  the  purpose  of  selling  and  disposing  of 
its  wares  ;^^  nor  to  allege  that  intoxicants  were  drunk  on  the  premises 
on  such  prohibited  clay.^*'  It  is  unnecessary  to  allege  whether  the  de- 
fendant is  a  wholesale  or  retail  dealer  when  the  statute  applies  equally 
to  both.^^  When  the  statute  refers  only  to  licensed  places,  it  is  neces- 
sary to  allege  that  such  place  had  a  license.^^  An  allegation  of  the 
state,  city  and  county  in  which  the  offense  occurred  is  sufficiently 
specific  as  to  place.^^  The  day,  month,  and  year  should  be  alleged, 
as  well  as  the  fact  that  the  day  was  a  day  whereon  such  place  was 
required  by  statute  to  be  closed.*" 


34.  State  v.  Gluck,  41  Minn.  553,  43 
N.  W.  483.  Contra,  Janks  v.  State,  29 
Tex.  App.   233,   15  S.  W.   815. 

[a]  Two  or  more  persons  may  be 
jointly  charged  without  alleging  a  part- 
nership between  them.  Janks  r.  State, 
29  Tex.  App.  233,  15  S.  W.  815. 

35.  Ga.— O'Neil  v.  State,  116  Ga. 
839,  43  S.  E.  248.    lU.— Kroer  v.  People, 

78  111.  294;  Aimo  V.  People,  122  111. 
App.  398.  Minn. — State  v.  Clemmen- 
sen,  92  Minn.  191,  99  N.  W.  640.  S.  D. 
State  V.  Donaldson,  12  S.  D.  259,  81  N. 
W.  299. 

[a]  But  see  Pant  v.  People,  45  111. 
259,  holding  that  to  keep  open  a  tip- 
pling house,  it  was  necessary  as  one 
of  the  ingredients  of  the  offense  that 
liquors  should  be  sold  or  drunk.  See 
also  People  v.  Hobson,  48  Mich.  27,  11 
N.  W.  771;  Eeg.  v.  Hog"-ard,  30  U.  G. 
Q.  B.   (Can.)   152. 

[b]  It  is  unnecessary  to  allege  that 
such  place  was  kept  open  "to  the  en- 
couragement of  idleness,  gaming,  drink- 
ing and  other  misbehavior,"  etc.  Fant 
v.  People,  45  111.   259. 

[c]  Under  the  Missouri  statute 
(Bev.  St.,  1855,  p.  631)  to  authorize 
the  conviction  of  a  grocery  keeper  it 
must  appear  not  onh^  that  he  permitted 
persons  to  enter  his  grocery  on  Sunday 
and  to  drink  intoxicating  liquors,  it 
must  also  appear  that  the  acts  so  done 
were  done  for  the  accommodation  of 
customers  and  in  continuation  of  the 
usual  business  of  the  week.  State  v. 
Crabtree,   27   Mo.   232. 

36.  O'Neil  v.  State,  116  Ga.  839,  43 
S.  E.  248. 

37.  People  v.  Talbot,  120  Mich.  486, 

79  N.  W.  688. 

38.  State  v.  Sannerud,  38  Minn.  229, 
36  N.  W.  915;  State  v.  Olson,  38  Minn. 


150,  36  N.  W.  446;   State  v.  Peterson, 
38   Minn.    143,   36   N.   W.   443. 

[a]  An  information  for  keeping 
open  a  liquor  place  on  Sunday,  stating 
that  defendant  was  the  proprietor  of 
a  saloon  and  licensed  to  sell  intoxicat- 
ing liquors  therein,  sufficiently  charges 
that  he  was  engaged  in  the  business  of 
selling  intoxicating  liquors  under  the 
I^rovisions  of  the  license  law.  State 
r.  Kirsh,  21  S.  D.  209,  111  N.  W.  .540; 
State  V.  Harvey,,  21  S.  D.  208,  111  N. 
W.  540;  State  v.  McMillan,  21  S.  D. 
208,  111  N.  W.  540;  State  V.  Gilbert, 
21  S.  D.  204,  111  N.  W.  538. 

39.  State  v.  Donaldson,  12  S.  D.  259, 
81   N.   W.   299. 

Necessity  for  averments  as  to  place, 
see  supra,  III,  B,  6,  a,  and  12  Standard 
Prog.  426,  et  seq. 

40.  HI.— Kroer  r.  People,  78  111.  294. 
Mich. — People  v.  Wheeler,  96  Mich.  1, 
55  N.  W.  371;  People  v.  Hobson,  48 
Mich.  27,  11  N.  W.  771.  Minn.— Jor- 
dan i:  Nicolin,  84  Minn.  367,  87  N.  W. 
915;  State  r.  Sannerud,  38  Minn.  229, 
,"6  N.  W.  447;  State  r.  Olson,  38  Minn. 
150,  36  N.  W.  446;  State  r.  Peterson, 
38  Minn.  143,  36  N.  W.  443.  Mo. 
Frasier   r.   State,  5   Mo.   536. 

[aj  Nighttime. — An  allegation  that 
on  a  specified  day,  the  same  being  the 
Sabbath  day,  in  the  nighttime  of  said 
day,  so  being  the  Sabbath  day,  did 
unlawfully  keep  open,  etc.,  is  not  in- 
sufficient because  the  offense  is  alleged 
to  have  occurred  in  the  nighttime  of 
the  Sabbath  day.  Kroer  v.  People,  78 
111.   294. 

[b]  Where  the  statute  required  sa- 
loons to  close  on  week  day  nights  at 
nine  o'clock,  and  remain  closed  until 
seven  o'clock  of  the  morning  of  the 
succeeding  day,  an  indictment  is  not 
insufficient  because  it  charges  that  de- 
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(in.)  Unlawfully  Maintaining  Screens,  etc.  —In  prosecutions  for  un- 
lawfully maintaining  a  screen,  blind,  shutter,  curtain,  etc.,  it  is  suffi- 
cient to  charge  the  offense  in  the  language  or  substantially  in  the 
language  of  the  statute."  Since  the  offense  may  be  committed  regard- 
less'^of  whether  the  accused  has  or  has  not  a  license,  violation  of  the 
conditions  of  his  license  need  not  be  alleged.*"  Nor  is  it  necessary  to 
aver  that  the  accused  had  been  ordered  to  remove  the  blinds  and  cur- 
tains.*^ Time  is  sometimes  of  the  essence  of  the  offense  and  must  be 
charged  with  certainty.** 

Under  a  statute  making  it  an  offense  to  conduct  a  place  for  the  sale 
of  liquor  to  be  drunk  on  the  premises,  in  a  room  not  fronting  on  a 
street  or  highway,  it  must  appear  from  the  indictment  that  liquor 
was  sold  in  that'  particular  room,  but  a  sale  to  a  particular  person 
need  not  be  alleged.*^ 


fendant  "kept  the  said  saloon  open 
.  .  .  until  twenty  minutes  past  eleven 
o'clock  in  the  afternoon,"  etc.  People 
f.  Husted,  52  Mich.  624,  18  N.  W.  388. 

[cj  Date  Insufficient. — It  is  not  suf- 
ficient to  merely  allege  the  date,  but 
it  is  essential  to  allege  the  day,  and 
it  must  appear  that  such  day  was  one 
whereon  such  places  were  required  to 
be  closed.  Gelbert  r.  Com.,  6  Del.  Co. 
Rep.  (Pa.)  90;  Shepler  v.  State,  114 
Ind.  194,  16  N.  E.  521  (holding  that 
though  the  court  might  judicially  know 
that  the  date  named  fell  on  Sunday 
the  indictment  should  have  alleged  this 
fact). 

Necessity  for  averments  as  to  time 
generally  see  supra,  III,  B,  6,  b,  and 
12  Standard  Proc.  411,  et  seq. 

41.  Com.  r.  Costello,  133  Mass.  192; 
People  r.  Smith,  145  Mich.  530,  108 
N.  W.  1072;  People  r.  Kennedy,  105 
Mich.  75,  62  N.  W.  1020. 

[a]  An  indictment  charging  that  on 
a  day  named  therein  (on  which  day 
the  saloon  was  prohibited  by  statute 
from  transacting  business),  the  defend- 
ant being  the  proprietor  of  and  keep- 
ing the  saloon,  obstructed  the  view 
of  said  premises  from  the  street,  etc.,- 
by  not  removing  the  screens,  curtains, 
partitions  and  other  things  that  then 
and  there  obstructed  the  view  from  the 
street,  sidewalk  or  alley,  sufficiently 
sets  out  the  offense.  People  v.  Ken- 
nedy, 105  Mich.  75,  62  N.  "W.  1020. 

[b]  An  information  for  failure  to 
remove  screens,  etc.,  on  Sunday,  is  suf- 
ficient where  it  follows  the  language  of 
the  statute,  though  in  doing  so  it 
charges  the  defendant  with  committing 
all  the  offenses  enumerated  in  the  sec- 
tion and  contains  no  specific  allegations 
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of  the  kind  and  nature  of  the  ob- 
structions complained  of.  People  v. 
Smith,  145  Mich.  530,  108  N.  W.   1072. 

[cJ  It  is  not  sufficient  to  allege 
that  the  curtains  and  screens  did  ' '  ob- 
struct the  view  from  the  sidewalk 
and  street  in  front  of  the  bar, ' '  under  a 
statute  providing  that  "all  curtains, 
screens,  partitions  and  other  things  that 
obstruct  the  view  from  the  sidewalk, 
street,  alley,  or  road  in  front  of,  or 
at  the  side,  or  end,  of  said  building, 
of  the  bar  or  place  in  said  room  where 
said  liquors  are  sold  or  kept  for  sale 
shall  be  removed."  People  i\  Schim- 
mell,  141  Mich.   310,   104  N.  W.   670. 

Sufficiency  generally  of  charging  of- 
fense in  language  of  statute  see  sujirn, 
III,  B,  5,  b,  and  12  Standard  Pkoc. 
447,  et  seq. 

42.  Com.  V.  Costello,  133  Mass.  192; 
State  f.  Cain,  9  W.  Va.  559. 

43.  Com.  V.  Brothers,  158  Mass.  200, 
33  N.  E.  386. 

44.  State  v.  Slentz,  27  Ind.  App.  557, 
61  N.  E.  793. 

[a]  An  allegation  that  screens  were 
maintained  "on  or  about  the  2nd  day 
of  November,  .  ,  .  the  said  day  being 
Sundav,"  is  bad  for  uncertainty.  State 
v.  Sleiitz,  27  Ind.  App.  557,  61  N.  E. 
793. 

Necessity  generally  for  averments  as 
to  time  see  supra,  III,  B,  6,  b,  and  12 
Standard  Proc.  411,  et  seq. 

45.  Hipes  v.  State,  18  Ind.  App.  426, 
48  N.  E.  12,  See  also  Slentz  v.  State. 
27  Ind.  App.  700,  61  N.  E.  956;  State 
V.  Mathis,  20  Ind.  App.  699,  48  N.  E. 
1109,  50  N.  E.  398;  State  v.  Mathis, 
18  Ind.  App.  608,  48  N.  E.  645. 

[a]  Compare  State  v.  Wickwire,  16 
Ind.  App.  348,  45  N.  E.  195,  holding  it 
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(IV.)  ProhiWting  Music  Where  Liquor  Sold.  —Under  a  statute  making 
it  unlawful  to  permit  any  device  for  amusement  or  music  of  any  kind 
or  character  in  a  place  where  liquor  is  permitted  to  be  sold,  it  is  not 
sufficient  to  charge  that  the  defendant  unlawfully  permitted  a  device 
for  music  to  remain  in  such  a  place.*'' 

(V.)  Saloon  Unlawfully  Located.  — Under  ordinances  regulating  the  lo- 
cation of  saloons,  it  is  necessary  to  charge  all  the  elements  of  the 
offense  contained  in  the  ordinance.*^ 

8.  Joinder  of  Counts.*^  —  The  general  rule  obtains  in  indictments 
or  informations  for  violations  of  the  liquor  laws  that  the  same  offense 
may  be  charged  in  separate  counts  in  different  ways  so  as  to  meet  the 
evidence  to  be  offerecl  at  the  trial.*^  So  also  distinct  offenses  of  the 
same  class  or  of  a  kindred  nature,  and  liable  to  punishment  of  the 
same  general  character,  may  be  joined  in  different  counts  of  the  same 
indictment  or  information.^"     Under  these  rules  it  has  been  held  per- 


to  be  unnecessary  to  allege  that  de- 
fendant, or  his  agents,  sold  liquor  in 
the  room,  and  that  the  gist  of  the  of- 
fense consisted  in  keeping  or  maintain- 
ing the  room  for  the  sale  of  liquors, 
such  place  not  fronting  upon  a  street 
or  highway. 

46.  Collins  v.  State,  3S  Ind.  App. 
625,  78  N.  E.  851,  "The  indictment  is 
far  from  charging  that  it  was  a  device 
then  and  there  permitted  in  the  room 
for  amusement,  or  that  the  appellant 
then  and  there  permitted  music  in  the 
room,  produced  by  such  device." 

47.  When  such  ordinance  contains  a 
provision  that  no  saloon  can  be  located 
in  any  district  where  there  are  more 
dwelling  houses  than  business  houses 
within'  a  specified  radius,  this  element 
must  be  made  to  appear;  it  is  not  suf- 
ficient to  allege  generally  that  such 
saloon  was  established  in  a  residence 
portion  of  the  city  contrary  to  law. 
Tejszeaski  v.  City  of  Dallas  (Tex. 
Crim.),   45   S.   W.  569. 

See  suyra,  III,  B,  6,  a. 

48.  See  generally  12  Standard  Prog. 
519,  et  seq. 

49.  Bridges  v.  State,  37  Ark.  224; 
State  V.  Ruferty,  70  Iowa  160,  30  N.  W. 
391;  State  v.  Howorth,  70  Iowa  157, 
30  N.  W.  389;  State  v.  Watrous,  13 
Iowa  489.  See  generally  12  Standard 
Proc.  536. 

[a]  The  indictment  or  information 
must  show  upon  its  face  that  the  sep- 
arate counts  all  refer  to  one  and  the 
same  transaction.  De  Graff  r.  State,  2 
Okla.  Crim.  519,  103  Pac.  538,  546.  See 
also  State  v.  Schuler,  109  Iowa  111,  SO 
N.    W.    213. 

[b]  Charging     in     ohe     count     the 


keeping  by  defendant  of  a  building  in 
which  he  kept  intoxicating  liquors  with 
intent  to  sell  the  same  contrary  to 
law,  and  in  another  count  the  unlawful 
sale  of  such  liquors  by  defendant  in 
a  building  kept  and  controlled  by  him, 
only  charges  one  offense,  but  in  differ- 
ent forms.  State  v.  Howorth,  70  Iowa 
157,  30  N.  W.  389.  See  also  State  v. 
Ruferty,  70  Iowa  160,  30  N.  W.  391. 

[cj  Where  the  act  of  selling  with- 
out a  license  may  constitute  both  the 
crime  of  selling  liquors  in  quantities 
less  than  five  gallons,  and  selling  liquor' 
to  be  drank  upon  the  premises,  both 
these  offenses  maj'  be  charged  in  sep- 
arate counts  in  one  indictment.  People 
r.  Charbineau,  115  N.  Y.  433,  22  N.  E. 
271. 

[d]  In  charging  a  sale  without  a 
license,  each  count  may  charge  a  sale 
to  a  different  person.  Lewis  V.  Com., 
90  Va.  843,  20  S.  E.  777. 

50.  See  the  following:  Ga. — Sowell 
V.  State,  126  Ga.  105,  54  S.  E.  916; 
Williams  r.  State,  107  Ga.  693,  33  S.  E. 
641.  m.— People  r.  Carter,  171  111.  App. 
43;  Pope  r.  People,  26  111.  App.  44. 
Kan. — State  v.  McLaughlin,  47  Kan. 
143,  27  Pac.  840.  La.— State  v.  John, 
129  La.  208,  55  So.  766;  State  r.  Moe- 
ling,  129  La.  204,  55  So.  764.  Md. 
State  r.  Blakeney,  96  ]\Id.  711,  54  Atl. 
614.  Mass. — Com.  r.  Bearce,  150  Mass. 
389,  23  N.  E.  99;  Com.  r.  Gillon,  2  Al- 
len 502;  Com.  r.  Clark,  14  Gray  367. 
Mo.— State  r.  Klein,  78  Mo.  627."  Neb. 
Hans  r.  State,  50  Neb.  150,  69  N.  W. 
838.  N.  Y.— People  r.  McDonnell,  108 
N.  Y.  Supp.  749;  People  r.  Brede,  1 
Liq.  Tax  Law  Rep.  174.  Pa. — Com.  v. 
I  Garhart,  21  Pa.  Dist.  827.     S.  C— State 
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.    .-,,     X      -u     „«  .-r,  +liP  ^flTYip  indictment  or  information  by  means 

missible  to  «^^^gf^\°f^XTof  lic^^^^  without  a  license  and  the 
of  separate  coimts  the  sell  ng^  ^^  ^  ^.^^^^^  ^^.^. 

S"fnd  .n  1^1  ile  of  illtixicating  liquors-  and  counts  for  the 
m'nuSctmyg  for  sale,  for  being  a  common  seller,  and  for  a  single 
Sle  of  intoxicating  liquors  have  been  held  properly  joined - 

Where  statutes  exist  providing  that,  with  certain  exceptions,  an  m- 
dirient  shall  charge  but  one  offense,  it  is  not  permissible  to  charge 
separate  violations  of  the  liquor  laws.^'* 


V.  Atkinson,  33  S.  C.  100,  11  S.  E. 
693,  Tenn.— Tillery  v.  State,  10  Lea 
35  Tex. — Witheispoon  V.  State,  39 
Tex.  Crim.  65,  44  S.  W.  164,  1096; 
Eisner  v.  State,  30  Tex.  524.  Va. 
Peer's  Case,  5  Gratt.  (46  Va.)  6/4. 
Can.— Rex  v.  Alexander,  39  N.  Brunsw. 
430;  Eeg.  v.  Whiffin,  3  N.  W.  Ter.  3. 

[aj  Several  offenses  or  charges  of 
violating  the  prohibition  laws  may  be 
set  out  in  separate  counts  of  the  same 
indictment.  Untreinor  v.  State,  146 
Ala.  133,  41  So.  170;  Loudermilk  v. 
State,  4   Ala.  App.   167,  58   So.   180. 

[b]  Repugnancy. — Where  two  counts 
of  an  indictment  for  violating  the 
liquor  laws  charge  offenses  which  are 
irreconcilably  repugnant  (as  in  case  of 
a  charge  of  violating  a  general  pro- 
hibitory law  and  one  for  selling  with- 
out a  "license),  the  indictment  is  in- 
sufficient. Butler  V.  State,  25  Fla.  347, 
6  So.  67;  State  v.  Weyland,  126  Mo. 
App.  723,  105  S.  W.  660;  State •«;.  Bog- 
gess,   86  Mo.   App.   632. 

[cj  Violation  of  General  and  Local 
Law. — Tt  is  permissible  to  join  one  or 
more  counts  charging  violation  of  a 
general  prohibition  law  which  went  into 
effect  January  1,  1908,  with  counts 
charging  violations  of  such  laws  reg- 
ulating or  prohibiting  the  sale,  etc., 
of  intoxicating  liquors  as  may  nave 
been  in  force  in  the  particular  venue 
of  the  trial  prior  to  that  date  and 
within  the  period  prescribed  by  the 
statute  of  limitations.  Tooke  V.  State, 
4  Ga.  App.  495,  61  S.  E.  917. 

[d]  Exposing  for  sale,  a  sale  and 
delivery  and  a  giving  away  of  the 
same  liquor  to  the  same  person,  may 
be  charged  in  separate  counts.  People 
v.  Wilson,  151  N.  Y.  403,  45  N.  E.  862; 
People  V.  Charbineau,  115  N.  Y.  433, 
22  N.  E.  271;  People  v.  M'Dounell,  108 
N.  Y.  Supp.  749;  People  V.  Brode,  1 
Liquor  Tax  Law  Rep.  174. 

51.  la. — State  v.  Walters,  5  Iowa 
507.      Mass. — Com.   v.    Gillon,    2    Allen 
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505;  Com.  v.  Moorhouse,  1  Gray  4/0. 
Mo.— State  v.  Klein,  78  Mo.  627.  Neb. 
Hans  V.  State,  50  Neb.  150,  69  N.  W. 
838;  Nichols  v.  State,  49  Neb.  777,  69 
N.  W.  99;  Burrell  v.  State,  25  Neb. 
581,  41  N.  W.  399.  Tenn.— Tillery  v. 
State,  10  Lea  35. 

52.  m.— Gitchell  V.  People,  146  111. 
175,  33  N.  E.  757,  37  Am.  St.  Rep. 
147;  Nicholson  v.  People,  29  111.  App. 
57.  la.— State  r.  Niers,  87  Iowa  723, 
54  N.  W.  1076;  State  v.  Winebrenner, 
67  Iowa  230,  25  N.  W.  146;  State  v. 
Dean,  44  Iowa  648.  Kan. — State  v.  Mc- 
Laughlin, 47  Kan.  143,  27  Pac.  840. 
Mass.— Com.  v.  Galligan,  155  Mass.  54, 
28  N.  E.  1129. 

[a]  It  is  permissible  to  join  a  count 
charging  the  keeping  of  a  dramshop  in 
Avhich  intoxicating  liquors  were  sold  to 
intoxicated  persons  and  those  in  the 
habit  of  becoming  intoxicated  whereby 
the  -place  became  a  public  nuisance, 
with  one  charging  the  sale  of  intoxicat- 
ing liquors  in  less  than  the  minimum 
quantity  provided  by  law  without  hav- 
ing a  license  to  do  so,  and  selling  to 
minors  w^ithout  the  written  order  re- 
quired by  law.  Nicholson  v.  People, 
29  111.  App.  57. 

[bj  A  common  law  count  for  nuis- 
ance may  be  joined  with  one  for  a 
statutory  nuisance  by  reason  of  the  il- 
legal sale  and  keeping  for  sale  of  in- 
toxicating liquors.  Com.  v.  Kimball,  7 
Gray   (Mass.)    328. 

53.  Com.  V.  Clark,  14  Gray  (Mass.) 
267. 

54.  Del. — State  v.  Salkowski,  6 
Penne.  472,  69  Atl.  839,  selling  to  sev- 
eral minors.  N.  Y. — People  v.  Harmon, 
49  Hun  558,  2  N.  Y.  Supp.  421;  People 
r.  O'Donnell,  46  Hun  358,  7  N.  Y. 
Crim.  345,  10  N.  Y.  Supp.  250,  15  N.  Y. 
St.  141.  Okla.— Scott  r.  State,  4  Okla. 
Crim.  70,  109  Pac.  240;  Sturgis  v.  State, 
2  Okla.  Crim.  362,  102  Pac.  57. 

See  generally  12  Standard  Proc.  519. 
[aJ     It  is  not  permissible  to  join  a 
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9.  Election. ^^  —  In  prosecutions  for  violations  of  liquor  laws  the 
courts  generally  follow  the  rule  that  when  the  prosecution  has  offered 
evidence  showing  that  within  the  time  covered  b.y  the  indictment,  the 
defendant  has  committed  several  offenses  of  the  nature  of  that 
charged  therein,  the  defendant  may,  before  introducing  his  evidence, 
require  the  prosecution  to  elect  upon  which  offense  it  will  ask  for 
a  conviction.^''  And  when  the  state  fails  to  elect  as  to  which  of 
several  sales  is  relied  on,  a  conviction  will  bar  a  subsequent  prosecution 
for  any  other  sales  to  the  same  person  within  the  period  covered  by 


count  for  unlawfully  giving  away 
liquors  with  one  charging  the  unlawful 
transportation  thereof  from  one  place 
to  another.  Scott  v.  State,  4  Okla. 
Crim.  70,  109  Pac.  240;  Champett  v. 
State,  4  Okla.  Crim.  23,  109  Pac.  124. 

55.  See  generally  12  Standard  Peoc. 
670,  et  seq. 

56.  See  the  following:  Ala. — Wilson 
V.  State,  136  Ala.  114,  33  So.  831; 
Hughes  V.  State,  35  Ala.  351;  Elam  v. 
State,  26  Ala.  48.  Ind. — Lebkovitz  v. 
State,  113  Ind.  26,  14  N,  E.  363,  597; 
Long  V.  State,  56  Ind.  182,  26  Am. 
Eep.  19.  Kan. — State  v.  Moulton,  52 
Kan.  69,  34  Pac.  412;  State  v.  Lund, 
49  Kan.  663,  31  Pac.  309;  State  v. 
Lund,  49  Kan.  209,  217,  30  Pac.  518; 
State  V.  Schweiter,  27  Kan.  499.  Ky. 
Kehoe  v.  Com.,  28  Ky.  L.  Eep.  35,  88 
S.  W.  1107.  Mass.— Com.  v.  Coyne,  207 
Mass.  21,  92  N.  E.  1028,  20  Ann.  Cas. 
1069;  Com.  v.  O 'Hanlon,  155  Mass.  198, 
29  N.  E.  518.  Miss.— King  v.  State,  99 
Miss.  23,  54  So.  657;  Kittrell  v.  State, 
89  Miss.  666,  42  So.  609.  N.  C— State 
V.  Farmer,  104  N.  C.  887,  10  S.  E. 
563.  N.  D.— State  v.  Poull,  14  N.  D. 
557,  105  N.  W.  717.  Ohio.— Stockwell 
V.  State,  27  Ohio  St.  563;  Stick  v. 
State,  23  Ohio  Cir.  Ct.  392;  Nickel 
V.  State,  3  Ohio  Cir.  Dee.  605,  6  Ohio 
Cir.  Ct.  601.  S.  D.— State  v.  Valentine, 
7  S.  D.  98,  63  N.  W.  541;  State  v. 
Boughner,  5  S.  D.  461,  59  N.  W.  736, 
7  S.  D.  103,  63  N.  W.  542.  Tenn.— Mur- 
phy V.  State,  9  Lea  373.  Tex.— Gelber 
V.  State,  56  Tex.  Crim.  460,  120  S.  W. 
863;  Thweatt  v.  State,  49  Tex.  Crim. 
617,  95  S.  W.  517;  Larned  V.  State,  41 
Tex.  Crim.  509,  55  S.  W.  826.  Vt. 
State  V.  Barr,  78  Vt.  97,  62  Atl.  43; 
State  V.  White,  70  Vt.  225,  39  Atl.  1085; 
State  V.  Smith,  22  Vt.  74.  Va.— Dix 
V.  Com.,  110  Va.  907,  67  S.  E.  344; 
White  V.  Com.,  107  Va.  901,  59  S.  E. 
1101;  Jones  r.  Com.,  106  Va.  833,  55 
S.  E.  679;  Hatcher  v.  Com.,  106  Va. 
§27,  55   S.   E.   677.     W,   Va.— State  v. 


Calhoun,  67  W.  Va.  666,  69  S.  E.  1098; 
State  v.  Chisuell,  36  W.  Va.  659,  15  S. 
E.  412. 

[a]  When  there  is  evidence  of  num- 
erous sales  at  different  times,  but  the 
witness  could  net  fix  the  time  ef  any 
one  of  the  sales,  it  is  net  error  to  re- 
fuse to  compel  the  state  to  elect  as 
to  which  particular  sale  it  would  de- 
mand a  conviction.  Sanders  t'.  State, 
88  Ga.  254,  14  S.  E.  570.  See  also 
State  r.  Durein,  70  Kan.  1,  78  Pac.  152, 
15  L.  E.  A.   (N.  S.)   908. 

[b]  Where  the  offense  is  a  con- 
tinuing one,  no  election  is  required,  but 
a  general  rebuttal  of  the  evidence  is 
necessary;  and  the  court  upon  a  sum- 
mary trial  is  not  required  to  state 
upon  whose  evidence,  or  for  what  par- 
ticular transaction  the  conviction  is 
based.  Ex  parte  Armstrong,  31  ISI. 
Bruns.    (Can.)   411. 

[c]  In  Alabama,  (1)  a  cenviction 
may  be  had  upon  proof  of  one  act  of 
illegal  selling,  therefore  upon  such 
proof  being  made,  it  constitutes  an 
election  by  the  state  to  proceed  for 
that  offense,  and  evidence  of  other  and 
distinct  acts  of  selling  at  different 
times  is  inadmissible.  Wilson  v.  State, 
136  Ala.  114,  33  So.  831;  Hughes  r. 
State,  35  Ala.  351;  Elam  v.  State,  26 
Ala.  48.  See  also  Guarreno  f.  State, 
148  Ala.  637,  42  So.  833;  McClure  v. 
State,  148  Ala.  625,  42  So.  813.  (2) 
But  where  the  state  only  proved  •ne 
sale,  and  on  cross-examination  it  de- 
veloped that  ether  sales  had  been  made, 
the  itate  was  not  required  to  make 
an  election.  Chandler  v.  State,  165 
Ala.  Ill,  51  So.  610. 

[d]  In  Mississippi,  the  election  must 
be  made  before  the  testimony  is  intro- 
duced. King  f.  State,  99  Miss.  23,  54 
So.  657. 

[e]  At  Preliminary  Hearing. — A  de- 
fendant's  rights  are  fully  protected 
where  the  prosecution  are  required  to 
elect    at    the    trial,    and    there     is     no 
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the  indictment  on  which  such  conviction  was  had."  In  jurisdictions 
where  it  is  unnecessary  to  allege  in  the  indictment  or  information  a 
sale  on  a  particular  day  or  any  particular  purchase,  a  conviction  there- 
under hars  a  suhsequent  prosecution  for  an  illegal  sale  to  the  same 
person  within   the   statutory  period    before    the    first    indictment.^* 

The  refusal  to  require  an  election  in  a  proper  case  is  material  error  f^ 
and  such  action  is  reviewable  on  appeal.*'*^ 

In  making  an  election  it  is  sufficient  for  the  state  to  point  out  with 
reasonable  certainty  the  particular  sale  upon  wiiich  a  conviction  will 
be  asked."^ 

Where  upon  a  new  trial  the  state  is  in  the  same  position  as  if  no  pre- 
vious trial  had  been  had,  the  prosecution  may,  upon  the  subsequent 
trial,  elect  to  rely  upon  evidence  tending  to  prove  another  and  different 
act  from  that  relied  on  at  the  previous  trial.^^ 


error  in  refusing  to  require  the  elec- 
tion to  be  malle  at  the  preliminary 
hearing.  People  v.  Shuler,  136  Mich. 
IGl,  98  N.  W.  986. 

57.  Ark.— Brvant  V.  State,  72  Ark. 
419,  81  S.  W.  234;  Deshazo  v.  State, 
65  Ark.  38,  44  S.  W.  453;  State  v. 
Nunellv,  43  Ark.  68.  Ga.— Reynolds  v. 
State,  114  Ga.  265,  40  S.  E.  234;  Maher 
r.  State,  53  Ga.  448,  21  Am.  Rep.  269. 
Tex. — Alexander  r.  State,  53  Tex.  Grim. 
553,  110  S.  W.  918;  Piper  v.  State,  53 
Tex.  Grim.  550,  110  S.  W,  899.  Vt. 
State  V.  Smith,  22  Vt.   74. 

58.  Maher  v.  State,  53  Ga.  448,  21 
Am.  Rep.   269 

[a]  This  is  also  the  rule  where  the 
indictment  is  not  required  to  allege 
the  precise  time  of  the  commission  of 
the  offense.  Ga. — McWilliams  f.  State, 
110  Ga.  290,  34  S.  E.  1016.  la.— State 
V.  Layton,  25  Iowa  193.  Ky. — Shirley 
V.  Gom.,  143  Ky.  183,  136  S.  W.  227. 
Mo. — State  v.  Tatman,  151  Mo.  App. 
426,  132  S.  W.  42;  State  v.  Stephens, 
70  Mo.  App.  554.  N.  C— State  v.  Free- 
man, 162  N.  C.  594,  77  S.  E.  780,  45 
L.  R.  A.   (N.  S.)   977. 

See  also  the  title  "Jeopardy." 
_  Necessity   for    averments    as    to   pre- 
cise time  of  commission  of  offense,  see 
supra,  III,  B,  6,  b. 

[b]  Where  periods  overlap,  see  Me. 
State  V  Brownrigg,  87  Me.  500,  33  Atl. 
11.  Mass.— Gom.  v.  Goulet,  160  Mass. 
276,  35  N.  E.  780;  Com.  v.  Haulev,  140 
Mass.  457  5  N.  E.  468;  Gom.  r."  Rob- 
inson, 126  Mass.  259,  30  Am.  Rep.  674. 
Miss.— Williams  r.  State,  102  Miss. 
274,  59  So.  87;  King  v.  State,  99  Miss. 
23,  54  So.  657.  Vt.— State  v.  Brown, 
49   A^t.   437 

59.-    Kan.— State  v.  Lund,    49    Kan. 
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663,  31  Pae.  309;  State  v.  Lund,  49 
Kan.  209,  217,  30  Pac.  518.  Mich. 
People  i:  Keefer,  97  Mich.  15,  56  N. 
W.  105.  N.  D.— State  v.  Poull,  14  jM. 
D.  557,  105  N.  W.  717.  Ohio.— Stock- 
well  V.  State,  27  Ohio  St.  563;  Stick 
V.  State,  23  Ohio  Cir.  Ct.  392.  S.  D. 
State  v.  Valentine,  7  S.  D.  98,  63  N.  W. 
541.  Tex.— Gelber  v.  State,  56  Tex. 
Grim.  460,  120  S.  W.  863;  Larned  r. 
State,  41  Tex.  Grim.  509,  55  S.  W.  826. 
[a]  Where  the  accused  is  acquitted 
on  one  of  two  counts,  no  error  can  be 
predicated  on  the  failure  to  require  an 
election,  it  being  considered  as  if  such 
count  had  never  been  inserted  in  the 
indictment.  State  V.  John,  129  La.  208, 
55   So.    766. 

60.  Hans  t\  State,  60  Neb.  150,  69 
N.  W.   838. 

61.  State  V.  Moulton,  52  Kan.  69, 
34  Pac.  412;  State  v.  Lund,  49  Kan. 
663,  31  Pae.  309;  State  v.  Guettler,  34 
Kan.  582,  9  Pac.  200.  See  generally  12 
Standard  Proc.  686,  692. 

[a]  "It  is  not  essentiallj^  necessary 
that  the  prosecutor,  in  making  an  elec- 
tion, should  describe  the  kind  of  liquor. 
It  is  enough  if,  in  any  other  way,  and 
with  reasonable  certainty,  he  points 
out  the  particular  sale  upon  which  a 
conviction  will  be  asked.  He  may 
designate  it  by  the  date  of  sale,  the 
persons  present  at  the  time  of  sale, 
or  any  circumstance  by  which  the  de- 
fendant may  know  with  a  reasonable 
degree  of  certainty  the  particular  trans- 
action, or  the  particular  offense  against 
which  he  must  defend. ' '  State  v. 
Guettler,  34  Kan.  582,  9  Pac.  200. 

62.  State  v.  Dew,  74  Iowa  141,  37 
N.  W.   114.     But  see   Gom.  r.   McNeff, 

1145  Mass.   406,   14  N.   E.   616,  holding 
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10.  Duplicity."-^  —  The  general  rule,  that  an  indictment  must  not 
be  duphcitous,  applies  to  indictments  for  the  illegal  sale  of  intoxicat- 
ing liquors.'^*  ^  Accordingly  it  is  improper  in  a  prosecution  for  violation 
of  a  local  option  law  to  allege  several  separate  transactions  in  the  same 
count  of  an  indictment  or  information/'^  Likewise  it  is  improper  to 
charge  m  the  same  count  a  sale  of  liquor  and  the  keeping  of  a  place 
where  the  same  is  sold,««  or  to  charge  a  sale  and  the  shipping  and  con- 
veying of  hquor  from  one  place  to  another  in  the  state."  But  when 
the  statute  enumerates  a  series  of  acts,  either  of  which  separately  or 
all  together  may  constitute  the  oftense,  or  are  so  connected  as  to 
represent  a  stage  in  the  same  offense,  although  each  of  the  several  acts 
IS  itself  specially  forbidden,  and  they  are  all  part  of  the  same  transac- 
tion, all  of  such  acts  may  be  charged  in  a  single  count.'^^  Thus  where  the 


that  where  on  appeal  there  is  a  trial 
de  novo  it  must  be  upon  the  identical 
offense  tried  below. 

63.  See  generally  12  Standard  Proc. 
499,   et  seq. 

64.  See  the  following:  Ky. — Partin 
V.  Com.,  140  Kv.  146,  130  S.  W.  968. 
Miss.— Miller  v.  State,  5  How.  250. 
N.  Y.— People  v.  O  'Donnell,  46  Hun  358, 
7  N.  Y.  Grim.  345,  10  N.  Y.  Supp.  250, 
15  N.  Y.  St.  141,  charging  a  sale  to 
several  persons  named  on  a  specific 
day,  also  sales  made  at  the  same  place 
on  another  date  to  other  persons,  and 
on  a  later  date  to  still  other  persons  is 
duplicitous. 

[a]  When  an  information  charges 
in  one  count  two  different  offenses,  the 
defendant  may  require  the  state  to  set 
forth  each  offense  charged  in  a  sep- 
arate count.  State  r.  Lund,  49  Kan. 
209,  217,  30  Pac.  518. 

[b]  Mere  Surplusage. — In  an  indict- 
ment under  a  statute  prohibiting  the 
retailing  of  intoxicating  liquor,  which 
charges  the  offense  in  the  language  of 
the  statute  is  not  duplicitous  because 
it  recites  that  such  sales  were  made 
at  divers  times  to  divers  persons  and 
specifies  the  number  of  drinks  sold, 
such  matter  being  merely  surplusage. 
Zumhoff  V.  State,  4  Greene  (Iowa)  526. 
See  12  Standard  Proc.  502,  510. 

65.  Alexander  r.  State,  51  Tex. 
Grim.  506,  102  S.  W.  1122.  Compare 
Hookman  v.  State,  59  Tex.  Grim.  183, 
127  S.  W.  825,  holding  that  on  a 
prosecution  for  selling  liquors  by  re- 
tail without  a  license,  sales  to  two 
different  purchasers  may  be  alleged  in 
one  count  without  making  the  indict- 
ment duplicitous. 

66.  People  v.  Keefer,  97  Mich.  15, 
56  N.  W.  105. 


67.  Bittle  r.  State,  4  Okla.  Grim. 
72,  109  Pac.  1113;  De  Graff  v.  State,  2 
Okla.  Grim.  519,  103  Pac.  538;  Sturgis 
r.  State,  2  Okla.  Grim.  362,  102  Pac. 
57.  I 

68.  See  the  following:  Ark. — Davis 
r.  State,  50  Ark.  17,  6  S.  W.  388,  in- 
dictment charged  that  defendant  "un- 
lawfully did  sell  and  was  interested  in 
the  sale,"  etc.  Cal.— People  v.  Gusti, 
113  Gal.  177,  45  Pac.  263  (charging  that 
the  defendant  did  unlawfully  "furnish 
and  caused  to  be  furnished,  intoxicating 
liquor,"  charges  but  one  offense);  In 
re  Johnson,  6  Cal.  App.  734,  93  Pac. 
199.  Conn.— State  v.  Teahan,  50  Conn. 
92- (charge  that  defendant  did  sell  and 
exchange,  and  offer  and  expose  for 
sale  and  exchange,  without  a  license, 
charges  but  one  transaction) ;  State  v. 
Burns,  44  Conn.  149  (indictment 
charged  that  defendant  did  "sell,  .  .  . 
and  offer  and  expose  for  sale,  .  .  . 
and  did  keep  with  intent  to  sell, 
.  .  ."  wines,  liquors,  etc.);  Barnes  v. 
State,  20  Conn.  232  (indictment  charged 
that  defendant  "did  sell,  and  did  of- 
fer to  sell,  by  himself  and  by  an 
agent,"  etc.).  Ga.—Mc Adams  v.  State, 
9  Ga.  App.  166,  70  S.  E.  893.  lud. 
Stout  r.  State,  93  Ind.  150,  charging 
that  liquor  was  sold  and  suffered  to 
be  drank.  Me. — State  r.  Trowbridge, 
112  Me.  16,  90  Atl.  494.  Mass.— Com. 
r.  Dolan,  121  Mass.  374;  Com.  r.  Dolan, 
119  Mass.  206  (charging  that  defend- 
ant did  expose  and  keep  for  sale) ; 
Com.  t:  Wilcox,  1  Gush.  503  (indict- 
ment charged  that  defendant  "did  pre- 
sume to  be  a  retailer  and  did  sell," 
etc.).  Mich. — People  v.  Aldrich.  104 
Mich.  455,  62  N.  W.  570  (charging  that 
the  defendant  sold  and  offered  for 
sale);    People   v.   Paquin,    74   Mich.   34, 
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statute  prohibits  both  the  unlawful  gift  and  sale  of  lixiuors,  both  may 
be  charged  in  the  same  count.-  Likewise  an  indictment  s  not 
dup^ito^ls  in  charging  not  only  a  sale  without  ^ /--^^  ^"o ^ 
keening  of  a  place  and  the  retailing  of  liquors  without  a  license,  or 
in  charging  that  defendant  kept,  ran  and  operated  a  place  where  m- 


41  N.  W.  852  (defendant  was  charged 
with  engaging  in  the  business  of  sell- 
ing intoxicating  liquors  without  pay- 
ment of  the  tax,  and  also  engaging  in 
such  business  without  having  the  re- 
ceipt and  notice  for  such  tax  posted 
up  in  the  place  where  such  liquors 
were  kept  for  sale).  Mo.— State  i). 
Schleuter,  110  Mo.  App.  7,  83  S.  W. 
1012.  See  also  State  i;.  Eawlings,  23L 
Mo.  544,  134  S.  W.  530.  N.  J.— State 
v.  Wahle,  82  N.  J.  L.  184,  82  Atl.  300, 
charging  that  liquor  was  sold,  and 
also  charging  defendant  with  permit- 
ting it  to  be  sold.  Okla.— Shuford  v. 
State,  4  Okla.  Crim.  513,  113  Pac.  211; 
Tavlor  v.  State,  4  Okla.  Crim.  468,  111 
Pac.  1000.  K.  I. — State  v.  Nolan,  15 
E.  I.  529,  10  Atl.  481  (indictment 
charged  that  defendant  "did  offer  to 
pell,  sell  and  suffer  to  be  sold,"  etc.); 
State  V.  Plastridge,  6  E.  I.  76.  W.  Va. 
State  V.  Calhoun,  67  W.  Va.  666,  69 
S.  E.  1098,  an  indictment  charging  that 
defendant  did  unlawfully  sell,  offer, 
and  expose  for  sale,  wine,  porter,  ale, 
beer,  and  drinks  of  like  nature,  is  not 
duplicitous. 

See  also  12  Standard  Proc.  505,  note 
76,  et  seq. 

[aj  That  the  statute  declares  it  to 
be  an  offense  to  commit  any  one  of  dis- 
tinct acts,  of  a  distinct  and  separate 
class,  such  as  keeping  open  a  dram- 
shop on  Sunday,  and  of  selling  in- 
toxicating liquors  on  Sunday,  does  not 
vary  the  rule  that  they  may  be  charged 
in  one  count.  For,  notwithstanding  the 
several  acts  charged  are  distinct  and 
unlike,  yet  they  separately,  or  all  to- 
gether, constitute  the  one  offense.  State 
v.  Schleuter,  110  Mo.  App.  7,  83  S.  W. 
1012,  explaining  State  v.  Ambs,  20  Mo. 
214. 

[b]  An  allegation  that  the  defend- 
ant "did  own,  keep  and  possess,"  cer- 
tain liquors,  simply  avers  ownership, 
and  is  not  duplicitous.  State  V.  Clark, 
44  Vt.  636. 

[cj  Charging  that  the  defendant 
kept  open  his  "saloon  and  bar"  at  a 
prohibited  time  does  not  charge  more 
than  one  offense.  State  v.  Donaldson, 
12  S.  D.  259,  81  N.  W.  299. 
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[d]  An  information  charging  that 
the  defendant  "did  unlawfully  sell 
beer  to  persons  unknown"  in  effect 
charges  one  sale  to  several  persons 
jointly,  and  is  not  bad  for  duplicity, 
though  the  statute  makes  each  separate 
act  of  selling  an  offense.  State  v. 
King,   37    Iowa   462. 

[e]  Where  the  statute  requires  a 
tax  to  be  paid,  and  also  that  the  re- 
ceipt be  posted,  an  indictment  is  not 
duplicitous  because  it  alleges  a  sale 
without  having  paid  the  required  tax 
and  without  having  posted  the  receipt, 
one  offense  only  being  charged.  State 
V.  Mudie,  22  S.  D.  41,  115  N.  W.  107. 

[f]  An  indictment  charging  a  sin- 
gle sale  to  one  person  only,  for  one 
price,  of  a  number  of  commodities,  the 
unlawful  iale  of  either  one  of  which 
would  under  the  statute  constitute  a 
public  offense,  does  not  make  such  in- 
dictment bad  for  duplicity.  Kreamer 
V.  State,  106  Ind.  192,  6  N.  E.  341. 

69.  Neb. — State  v.  Freiburghouse,  94 
Neb.  603,  143  N.  W.  933.  Okla.— De 
Graff  V.  State,  2  Okla.  Crim.  519,  103 
Pac.  538,  holding  indictment  charging 
that  defendant  "did  sell,  barter,  give 
away,  and  otherwise  furnish,"  etc., 
not  duplicitous.  Vt. — State  v.  Hodg- 
son, 66  Vt.  134,  28  Atl.  1089,  an  allega- 
tion that  the  accused  did  "sell,  furnish 
or  give  away"  intoxicating  liquor  is 
permitted  by  statute. 

[a]  A  complaint  charging  that  the 
defendant  did  wrongfully  and  unlaw- 
fully sell  and  give  intoxicating  liquor 
in  prohibited  territory  was  held  to 
state  but  one  crime  and  not  duplic- 
itous. State  r.  Bilyeu,  64  Ore.  177,  129 
Pac.  768.  Compare  State  v.  Emmons, 
55  Ore.  352,  104  Pac.  882,  106  Pac. 
451,  holding  that  it  is  not  improper 
to  charge  that  the  defendant  did  "sell, 
barter  and  give  away, ' '  but  reversing 
the  conviction  because  although  a  sale 
was  conclusively  established,  the  stat- 
ute did  not  make  it  a  crime  to  "give 
away"  liquor,  except  as  a  subterfuge 
to  conceal  a  sale. 

70.  State  v.  Mancuso,  129  La.  58, 
55  So.  709;  State  v.  John,  129  La.  208, 
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toxicating  liquors  were  unlawfully  sold  or  given  away  and  had  such 
liquors  in  his  possession  for  such  purpose,^^  or  in  charging  a  defend- 
ant with  placing  and  maintaining  a  certain  screen,  blind,  shutter,  cur- 
tain and  partition  upon  the  premises  described."^ 

When  the  statute  prohibits  the  keeping  of  a  place  where  intoxicants 
are  manufactured,  sold,  dispensed  or  given  away  without  first  obtain- 
ing a  license,  an  indictment  is  not  duplicitous  which  charges  the  de- 
fendant with  having  done  all  of  such  actsJ^  Nor  is  an  indictment 
duplicitous  because  synonymous  terms  are  used.^*  An  indictment 
charging  the  commission  of  an  offense  in  different  ways,  in  separate 
counts,  is  not  open  to  the  objection  that  it  is  duplicitous.'^  Where  an 
indictment  attempts  to  charge  two  offenses,  but  one  oft'ense  is  insuffi- 
ciently charged,  the  indictment  is  not  bad  for  duplicity,  since  the 
insufficient  charge  may  be  disregarded  as  surplusage/*^ 


55    So.    766;    State    v.    Smith,    129    La. 
61,  55  So.  710. 

71.  Yazel  v.  State,  170  Ind.  535,  84 
N.  E.  972. 

72.  Com.  V.  Keefe,  143  Mass.  467,  9 
N.  E.  840;  Com.  v.  Gibbons,  134  Mass. 
197. 

73.  In  re  Johnson,  6  Cal.  App.  734, 
93  Pac.  199. 

[a]  Under  a  statute  providing  that 
the  offense  may  be  committed  either  by 
the  manufacture,  sale  or  keeping  with 
intent  to  sell  intoxicating  liquors  con- 
trary to  law,  an  indictment  is  not 
duplicitous  although  it  charges  the  of- 
fense to  have  been  committed  by  the 
doing  of  two  or  more  unlawful  acts 
as  stated.  State  v.  Baughman,  20  Iowa 
497. 

74.  See  12  Standard  Prog.  502,  note 
61. 

[a]  Charging  a  defendant  as  a  drug- 
gist, proprietor  of  a  drug  store,  and 
a  pharmacist,  does  not  make  the  in- 
dictment bad  for  duplicity,  as  in  pop- 
ular speech  all  three  are  used  inter- 
changeably as  practically  synonymous. 
State  v.  Clinkenbeard,  142  Mo.  App. 
146,  125   S.  W.   827. 

75.  Ark.— Bridges  r.  State,  37  Ark. 
224.  111.— People  v.  Carter,  171  111. 
App.  43.  la. — State  f.  Howorth,  70 
Iowa  157,  30  N.  W.  389,  charging  in 
one  count  the  keeping  by  defendant 
of  a  building  in  which  he  kept  intox- 
icating liquors,  intending  to  sell  same, 
contrary  to  law,  and  in  the  other  the 
unlawful  sale  of  such  liquors  by  de- 
fendant in  a  building  kept  and  con- 
trolled by  him,  not  objectionable.  N.  Y. 
People  v.  McDonnell,  108  N.  Y.  Supp. 
749  (sustaining  an  indictment  in  three 
counts,    [1]    exposing  for   sale,   [2]    by 


sale  and  delivery,  [3]  by  giving  away, 
tlie  same  liquor  to  the  same  person) ; 
People  V.  Haren,  35  Misc.  590,  72  N.  Y. 
Supp.  205.  Okla.— Etter  v.  State,  4 
Okla.  Crim.  230,  111  Pac.  957.  Pa. 
Com.  V.  Garhart,  21  Pa.  Dist.  827.  Can. 
Eex  V.  Alexander,  39  N.  Bruns.  430. 

See  also,  supra,  III,  B,  8,  and  12 
Standard  Proc.  536. 

[a]  An  indictment  containing  two 
counts,,  one  charging  a  sale  in  quan- 
tities less  than  five  gallons,  and  the 
other  that  of  a  sale  to  be  drank  upon 
the  premises,  is  not  duplicitous,  but 
one  act  being  charged.  People  v.  Char- 
bineau,  115  N".  Y.  433,  22  N.  E.  271. 

[bj  Under  a  statute  prohibiting  the 
sale  of  spirituous,  fermented,  or  malt 
liquor,  and  any  imitation  or  substitute 
therefor,  an  indictment  charging  the 
sale  of  such  liquor  in  one  count,  and 
in  a  second  count  charging  the  sale 
of  an  imitation  or  substitute  of  such 
liquors,  is  not  bad  for  duplieitv.  Etter 
V.  State,  4  Okla.  Crim.  230,  111  Pac. 
957. 

[c]  "Where  an  information  con- 
tains more  than  one  count,  it  should 
clearly  show  on  its  face  that  the  mat- 
ter set  forth  in  the  different  counts  is 
descriptive  of  one  and  the  same  of- 
fense. Bittle  V.  State,  4  Okla.  Crim. 
72,  109  Pac.  1113. 

76.  Ind. — State  i\  Wickev,  57  Ind. 
596,  54  Ind.  438;  State  f.  Hutzell,  53 
ind.  160;  Herron  r.  State,  17  Ind.  App. 
161,  46  N.  E.  540.  la.— State  v. 
Smouse,  50  Iowa  43.  N.  Y. — People  f. 
Seeley,  105  App.  Div.  149,  93  N.  Y. 
Supp.  982.  Ohio. — Kappes  r.  State,  25 
Ohio  Cir.  Ct.  723.  Okla.— State  v. 
Zanger,  9  Okla.  Crim.  122,  130  Pac. 
1107.    S.  D.— State  v.  Bradley,  15  S.  D. 
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11.  Amendments.  —  Subject  to  general  rules  elsewhere  discussed," 
the  information  or  indictment  in  a  prosecution  for  a  violation  of  the 
liquor  laws  may  he  amended  as  to  the  date  of  the  commission  of  the 
offense.''^  The  date  stated  in  the  indictment  or  information  when  pro- 
hibition was  put  in  force,  or  adopted  in  a  local  option  district,  may 
also  be  corrected  by  amendment,^^  as  may  an  error  in  the  description 
of  the  place  where  the  offense  is  alleged  to  have  been  committed.^"  But 
it  is  always  improper  to  so  amend  as  to  change  the  nature  of  the  of- 
fense oricinnllv  charged.^^ 

12.  Bill  of  Particulars.^-  —  In  a  prosecution  for  selling  liquors  with- 
out a  license,  the  prosecution  may  in  some  jurisdictions  be  required 
to  furnish  a  bill  of  particulars  informing  the  defendant  with  more 
certainty  than  is  found  in  the  information  or  indictment,  in  respect 
of  the  times,  places  and  circumstances  of  his  offensc^^^  Thus  the  state 
may  be  required  to  state  the  kind  and  quality  of  the  liquor  sold,«* 
and  whether  the  defendant  is  charged  personally,  or  as  partner,  agent 
or  employe.^5  The  names  of  the  witnesses  by  whom  it  is  expected 
to  prove  the  offense  charged  need  not  be  furnished,  however.*'^     Nor 


148,  87  K  W.  590.  Tex.— Jordan  v. 
State,  37  Tex.  Crim.  222,  38  S.  W. 
780,  39  S.  W.  110.  See  also  Ellis  v. 
State,  59  Tex.  Crim.  419,  128  S.  W. 
1125.  Wis.— State  f.  Bielby,  21  Wis. 
204. 

See  12  Standard  Proc.  510. 

[a]  An  iudietment  is  not  defective 
because  it  alleges  an  illegal  sale  of 
liquor,  and  also  a  violation  of  the  local 
option  law,  when  no  evidence  of  the 
latter  offense  was  introduced,  nor  any 
instructions  given  or  requested  in  re- 
lation thereto.  State  v.  Clinkenbeard, 
142  Mo.  App.  146,  125  S.  W.  827, 

77.  See  generally  12  Standard  Proc. 
542,  et  seq. 

78.  Ex  parte  Tompkins,  37  N.  Bruns. 
(Can.)    534. 

[a]  But  when  the  date  of  sale  is 
matter  of  substance,  no  amendment 
thereof  is  permissible.  Mealer  v.  State 
(Tex.  Crim.),  145  S.  W.  353. 

79.  Jackson  v.  State  (Tex.  Crim.), 
157  S.  W.  1196;  Parker  v.  State  (Tex. 
Crim.),  150  S.  W.  1184;  Hamilton  v. 
State   (Tex.  Crim.),  145  S.  W.  348. 

80.  State  v.  Sterns,  28  Kan.  154; 
State  V.  Stone,  54  Vt.  550. 

81.  Ex  parte  Tompkins,  37  N.  Bruns. 
(Can.)  534;  Ex  parte  Doherty,  33  N. 
Bruns.  (Can.)  15.  Compare  Eex  v.  By- 
ron, 37  N.  Bruns.  (Can.)  386,  that  an 
information  charging  an  unlawful 
keeping  for  sale  between  August  7,  and 
November  5,  1905,  may  be  amended  to 
a  charge  of  selling  between  September 
26,  and  November  4,  1905. 
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82.  See  generally  the  title  "Bills  of 
Particulars. ' ' 

83.  D.  C. — Lauer  v.  District  of 
Columbia,  11  App.  Cas.  453.  La. — State 
V.  Foster,  130  La.  219,  57  So.  895; 
State  V.  Moeling,  129  La.  204,  55  So. 
764.  See  also  State  v.  Mancuso,  129 
La.  58,  55  So.  709.  Mass. — Com.  v. 
Snelling,  15  Pick.  321,  329.  Mich. 
See  People  v.  ]\rcKinney,  10  Mich.  54. 
Vt.— State  V.  Hodgson, '66  Vt.  134,  28 
Atl.  1089;  State  v.  Eowe,  43  Vt.  265. 
Eng.— Eex  v.  Hodgson,  3  Car.  &  P.  422. 

[a]  Not  a  Matter  of  Right. — A  de- 
fendant charged  with  the  unlawful  sale 
of  liquor  is  not  entitled  as  matter  of 
right  to  a  bill  of  particulars  at  com- 
mon law.  Westbrooks  v.  State,  76  Miss. 
710,  25  So.  491. 

[b]  In  Vermont  the  defendant  is 
entitled  to  a  specification  of  offenses; 
but  the  character  of  the  specification, 
with  reference  to  extent  and  minute- 
ness, is  a  matter  of ,  discretion  of  the 
trial  court.  State  v.  Woolev,  59  Vt. 
357,  10  Atl.  84;  State  r.  Smith,  55  Vt. 
57;  State  v.  Eowe,  43  Vt.  265;  State 
V.  Bacon,  41  Vt.  526,  98  Am.  Dee.  616. 

84.  State  v.  Moeling,  129  La.  204, 
55  So.  764,  this  was  a  prosecution  for 
keeping  a  grog  or  tippling  shop'  with- 
out a  license. 

85.  State  v.  Moeling,  129  La.  204,  55 
So.   764. 

86.  State  v.  Moeling,  129  La.  204,  55 
So.   764. 

[a]  Testimony  upon  which  prosecu- 
tion wul   rely  need   not   be   furnished. 
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need  the  quantity  of  liquor  solcl,®^  nor  the  name  of  the  person  to  Avhoni 
the  liquor  was  sold,^^  be  furnished.  A  bill  of  particulars  specifically 
identifying  the  property  may  also  be  required  when  it  is  sought  to 
have  the  place  wherein  liquor  is  kept  declared  a  nuisance  and  abated 
as  such.^^  The  matter  of  granting  this  relief  rests  in  the  ^discretion 
of  the  court,  and  ordinarily  the  refusal  of  the  court  to  order  a  bill 
is  not  reviewable.^"  And  in  some  jurisdictions  there  is  no  right  what-' 
ever  to  a  bill  of  particulars.^^ 

C.  ^  Demurrer.^-  —  A  special  demurrer  is  necessary  to  raise  the 
question  of  whether  the  statute  under  which  it  is  sought  to  prosecute 
for  an  illegal  sale  of  liquor  was  in  force  on  the  day  charged  in  the 
indictment  or  information.^^  A  demurrer  to  an  indictment  for  the 
illegal  sale  of  liquor,  on  the  ground  that  separate  and  distinct  of- 
fenses are  improperly  joined,  must  specifically  indicate  the  separate 
and  distinct  offenses  claimed  to  be  so  joined.^* 

D.  Pleas.''^  —  In  prosecutions  for  violations  of  the  liquor  laws, 
the  plea  of  not  guilty  is  the  general  issue  under  which  all  matters 
constituting  a  defense  on  the  merits  will  be  received  in  evidence.°°  A 
defect  in  the  indictment  or  information  as  to  the  adoption    of    pro- 


People  V.  Congdon,  137  Mich.  133,  100 
N.  W.  266. 

87.  When  a  sale  in  prohibition  ter- 
ritery  is  alleged  the  quantity  of  liquor 
sold  need  not  be  specified.  State  v. 
Foster,  130  La.  219,  57  So.  895. 

Necessity  for  averments  in  indict- 
ment as  to  quantity  of  lic(.uor  sold, 
see  supra,  III,  B,   6,   g. 

88.  State  v.  Moeling,  129  La.  204,  55 
So.  764.  Compare  State  v.  Hodgson,  6G 
Yt.  134,  153,  28  Atl.  1089,  that  the 
name  need  not  be  set  forth  if  un- 
IvDown,  it  being  sufficient  to  state  that 
his  name  is  unknown. 

Necessity  for  averment  in  indict- 
ment as  to  name  of  purchaser,  see 
supra,  in,  B,  6,  e,   (I). 

89.  State  v.  Walters,  57  Kan.  702, 
47  Pae.  839;  Com.  v.  Clark,  145  Mass. 
251,  13  N.  E.  888. 

90.  Ala. — Jones  v.  State,  136  Ala. 
118,  124,  34  So.  236.  D.  C— Lauer  v. 
District  of  Columbia,  11  Ajip.  Cas.  453. 
Mich. — People  v.  McKinney,  10  Mich. 
54.     Pa.— Williams  v.  Com.,  91  Pa.  493. 

[a]  It  is  only  when  there  is  a  palp- 
able abuse  of  discretion,  working  mani- 
fest injustice,  that  an  exception  to  this 
rule  will  be  made.  Lauer  v.  District 
of  Columbia,  11  App.  Cas.  (D.  C.)  453. 

91.  Ala.— Elam  v.  State,  26  Ala.  48. 
la. — United  States  v.  Eoss,  Morris  164. 
Ky.— Com.  r.  Moore,  2  Dana  402.  Mo. 
State  r.  Quinn,  40  Mo.  App.  627.  Tex. 
State  V.  Williams,  14  Tex.  98. 


[a]  In  Jones  v.  ^tate,  136  Ala.  118, 
34  So.  236,  it  is  said  that  under  an 
indictment  for  selling  without  a  li- 
cense, or  in  violation  of  a  local  pro- 
hibition law,  the  defendant  is  not  en- 
titled as  a  matter  of  right  to  a  bill 
of  particulars  showing  the  time  and 
place  of  sale  and  the  name  of  the 
person  to  whom  the  sale  was  made. 

92.  See  generally  12  Standard  Proc. 
646,   et  seq. 

93.  Tooke  v.  State,  4  Ga.  App.  495, 
501,  61  S.  E.  917;  Newsome  v.  State, 
2  Ga.  App.  392,  58  S.  E.  672.  See  also 
6  Standard  Proc.  873,  874. 

94.  Sowell  r.  State,  126  Ga.  105,  54 
S.  E.  916;  Wells  r.  State,  118  Ga.  556, 
45  S.  E.  443.  See  12  Standard  Proc. 
654. 

95.  See  generally  the  titles  "Abate- 
ment, Pleas  of;"  "Arraignment  and 
Plea;"  "Jeopardy;"  "Pardon;" 
"Pleas." 

96.  Trost  V.  State,  64  Miss.  188,  1 
So.  49. 

[a]  In  an  indictment  containing 
two  counts,  one  for  being  a  common 
seller  of  intoxicants  during  a  specified 
period,  the  other  charging  a  specific 
sale  on  a  day  within  the  period  stated 
in  the  other  count,  a  trial  upon  the 
first  count  may  be  had  although  the 
defendant  pleaded  guilty  to  the  second, 
and  a  nolle  prosequi  entered  on  the 
second  count  upon  a  conviction  unTitr 
the  first  count.     Com.  f.  Mead,  10  Al- 
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hibition  in  a  local  option  district  must  be  taken  advantage  of  by  a 
plea  to  the  jurisdiction.^^  A  plea  of  formej  jeopardy  is  governed  by 
rules  elsewhere  discussed.''^  Such  a  plea  is  not  available  upon  a 
prosecution  for  selling  without  a  license,  because  of  a  former  convic- 
tion for  selling  on  Sunday,  though  both  offenses  arose  out  of  the  one 

act  of  sale.^^ 

E.  Trial.^  —  1.  Eight  to  Jury  Trial.-  —  Violations  of  liquor  laws 
are  usually  minor  offenses,  for  which  jury  trials  are  not  ordinarily 
demandable,  as  a  constitutional,  right,  but  can  only  be  had  when  such 
right  is  conferred  by  statute.^ 

2.  Questions  of  Law  and  Fact>  —  a.  In  General.  —  The  general 
rule  that  all  disputed  questions  of  fact  are  to  be  determined  by  the 
jury,  or  by  the  court,  if  there  be  no  jury,  applies  in  prosecutions  for 
violation  of  the  liquor  laws.^    Thus,  where  the  evidence  is  conflicting, 


len    (Mass.)   396.    To  same  effect  Com. 
V.  Jeiiks,  1  Gray  (Mass.)  490. 

[bj  Plea  by  Attorney. — An  attor- 
ney who  is  instructed  to  appear  and 
defend  a  person  charged  with  viola- 
tion of  the  liquor  laws  is  not  author- 
ized to  enter  a  plea  of  guilty  in  the 
absence  of  his  client.  Ex  parte  Erick- 
son,  31  N.  Bruns.   (Can.)    296. 

97.  Jackson  v.  State  (Tex.  Crim.), 
157  S.   W.   1196. 

98.  See  the  title  "Jeopardy;"  and 
Com.  V.  Montross,  8  Pa.  Super.  237. 

[aj  A  plea  of  former  conviction 
need  not  be  specially  pleaded,  but  may 
be  shown  in  evidence  under  the  general 
issue.  State  r.  Conlin,  ^7  Vt.  318.  But 
see  the  title  "Jeopardy." 

99.  Com.  V.  Montross,  8  Pa.  Super. 
237. 

1.  See  generally  the  title   "Trial." 

2.  See  generally  the  title  "Juries 
and  Jurors." 

3.  Ga. — Hill  V.  Mavor  of  Dalton,  72 
Ga.  314;  Floyd  v.  Eatonton,  14  Ga.  354, 
58  Am.  Dec.  559.  N.  Y.— People  exrel. 
Murray  v.  Justices,  74  N.  Y.  406;  Peo- 
ple v.  Baird,  11  Hun  289;  People  v. 
Levy,  24  Misc.  469,  53  N.  Y.  Supp. 
643;  People  r.  Wolf,  24  Misc.  94,  53 
N.  Y.  Supp.  296.  Vt.— State  v.  Conlin, 
27  Vt.  318. 

[aJ  Compare  (1)  Inhabitants  of 
Saco  V.  Wentworth,  37  Me.  165,  58 
Am.  Dec.  786  (that  right  of  trial  by 
jury  in  these  cases  exists  and  cannot 
be  taken  away  by  legislative  act) ;  (2) 
Com.  V.  Saal,  10  Phil.  (Pa.)  496,  30 
Eeg.  Int.  194  (selling  without  a  license 
having  been  triable  by  jury  when  the 
first  constitution  was  adopted,  such 
right  is  still  preserved,  but  selling  on 
Sunday,  to  an  intoxicated  person,  and 
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other  offenses  subsequently  created,  are 
not  so  triable  by  right.  Selling  to 
minors  being  triable  summarily  under 
the  colonial  law,  there  is  no  constitu- 
tional  right   to   trial   by   jury). 

[bJ  Without  deciding  the  limit  or 
extent  of  the  constitutional  provision 
that  "the  right  of  trial  by  jury  shall 
remain  inviolate,"  such  right  is  not 
infringed  by  a  statute  providing  for 
a  summary  trial  for  violations  of  the 
liquor  statutes,  and  also  giving  a  right 
of  appeal  in  which  the  defendant  has 
a  right  to  a  trial  by  jury.  City  of 
Emporia  r.  Volmer,  12  Kan.  622.  See 
also  Littlefield  v.  Peckham,  1  R.  I. 
500. 

4.  See  generally  the  title  "Province 
of  Judge  and  Jury." 

5.  See  the  following:  Ala. — Hall- 
mark V.  State,  159  Ala.  101,  48  So. 
670;  iNIoore  r.  State,  159  Ala.  97,  48 
So.  688;  Hodge  i:  State,  11  Ala.  App. 
18.5,  65  So.  676;  Walker  r.  State,  10 
Ala.  App.  205,  64  So.  528;  Gustin  v. 
State,  10  Ala.  App.  171,  65  So.  302; 
Dunn  V.  State,  8  Ala.  App.  382,  62  So. 
379;  Strange  v.  State,  5  Ala.  App.  164, 
59  So.  691.  Ark.— Latch  v.  State,  84 
Ark.  620,  106  S.  W.  944;  Sluder  V. 
State,  84  Ark.  482,  106  S.  -  W.  486. 
Ga.— Stewart  r.  State,  10  Ga.  App.  215, 
73  S.  E.  34.  ni.— People  r.  Nvlin,  236 
HI.  19,  86  N.  E.  156.  Ky.— Adams  Ex- 
press Co.  V.  Com.,  154  Ky.  462,  157 
S.  W.  908.  Mass.— Com.  w.  People's 
Express  Co.,  201  Mass.  564,  88  N.  E. 
420,  131  Am.  St.  Rep.  416.  Mich. 
People  r.  Bedell,  162  Mich.  230,  127 
N.  W.  33.  Mo.— State  r.  Rawlings,  232 
Mo.  544,  134  S.  W.  530;  State  r.  Far- 
rar,  146  Mo.  App.  282,  129  S.  W.  1029; 
State  V.  Helton,  143  Mo.  App.  499,  127 


I 


INTOXICATING  LIQUORS  443 

ZtonfZv'  ^^'f^''  '^  ^^  ^"'^'^  ^^^^'^  ^'^^^tl^^r  the  sale  oe- 
curred  on  the  hcensed  premises/  or  at  a  place  other  than  that  per- 
mitted by  the  license ;«  whether  the  place  kept  by  the  defendant  was 
one  where  liquors  were  manufactured ;«  whether  the  defendant  con- 
ducted his  place  as  required  by  law;^«  whether  he  kept  liquor  for  sale 
in  violation  of  aw;-  whether  the  acts  testified  to  amounted  to  a 
sale;  -  whether  the  parties  intended  the  transaction  to  be  a  sale  or  a 
gift  ;^^  whether  the  defendant  acted  for  himself  or  as  agent  for  an- 
other in  selling,  purchasing  or  obtaining  the  liquor;^*  whether    the 

S.  W.  595.  Mont.— State  v.  O'Brien, 
35  Mont.  482,  90  Pae.  514.  N.  C— State 
V.  Harris,  166  N.  C.  243,  SO  S.  E.  1067. 
S.  C— State  V.  Arnold,  80  S.  C.  383 
61  S.  E.  891.  Tex.— Latham  v.  State 
(Tex.  Crim.),  160  S.  W.  455;  Johnson 
V.  State  (Tex.  Crim.),  150  S.  W.  1175- 
Lee  V.  State,  61  Tex.  Crim.  607,  135 
S.  W.  1174;  Matthews  v.  State,  57  Tex. 
Crim.  837,  123  S.  W.  127;  King  v. 
State,  50  Tex.  Crim.  321,  97  S.  W.  488. 
Va.— Clopton  r.  Com.,  109  Va.  813,  63 
S.  E.  1022;  White  v.  Com.,  107  Va. 
901,  59  S.  E.   1101. 

As  to  directing  verdict,  see  infra, 
III,  E,  4;  and  the  title  "Verdict." 

[a]  Effect  of  Motion  To  Direct  Ver- 
dict.— A  defendant  does  not  waive  his 
right  to  have  the  questions  of  faot  in 
a  prosecution  for  unlawfully  furnish- 
ing intoxicating  liquor  submitted  to  a 
jury  by  contending  that  the  court 
should  direct  a  verdict  in  his  favor. 
People  V.  Slater,  164  Mich.  156,  129 
N,  W.  22. 

6.  Henry  r.  State,  55  Tex.  Crim.  430, 
116  S.  W.   1162. 

7.  Conn.— State  v.  Kinkead,  57  Conn. 
173,  17  Atl.  855.  Ind.— Stout  r.  State,  93 
Ind.  150.  Mass.— Com.  v.  Lee,  148  Mass. 
8,  18  N.  E.  586;  Com.  v.  Everson,  140 
Mass.  434,  5  N.  E.  155.  Mich.— People  v. 
Seranton,  61  Mich.  244,  28'  N.  W.  81. 
N.  C. — See  also  State  v.  Whissenhunt, 
98  N.  C.  682,  4  S.  E.  533. 

\a]  Whether  the  place  where  the 
liquor  was  consumed  was  a  part  of  the 
appurtenances  of  the  saloon  is  a  ques- 
tion of  fact  to  be  determined  by  the 
jury,  or  by  the  court  trying  the  case, 
where  there  is  no  jury.  Stout  v.  State, 
93  Ind.  150. 

8.  Com.  V.  Holland,  104  Ky.  323,  47 
S.  W.  216.  ' 

[a]  Whether  a  temperance  meeting 
is  "a  public  assembly  convened  for 
the  purpose  of  religious  worship"  so 
as  to  determine  whether  it  was  illegal 
to    sell    intoxicating    liquors    within    a 


prohibited    distance    therefrom.      State 
V.  Norris,  59  N.  H.  536. 

9.  State  t".  Eoss,  58  S.  C.  444,  36 
S.   E.   659.  ' 

10.  Whether  the  defendant  had  re- 
moved the  screens  and  blinds  so  as  to 
permit  a  free  and  open  view  from  the 
street  of  the  interior  of  the  saloon 
during  certain  hours  as  required  by 
statute.  People  v.  Locy,  124  Mich. 
ISO,  82  N.  W.  826. 

[a]  Whether  a  minor  "visited"  or 
was  allowed  to  "remain"  in  a  saloon 
contrary  to  law.  State  V.  Johnson,  23 
S.  D.  293,  121  N.  W.  785,  22  L.  E.  A. 
(N.  S.)  1007.  See  also  Armstrong  v. 
State,   14  Ind.  App.  566,  43  N.  E.  142. 

11.  Hodge  V.  State,  11  Ala.  App. 
185,  65  So.  676. 

12.  Ark.— Whitmore  r.  State,  72 
Ark.  14,  77  S.  W.  598.  Pa.— Com.  v. 
Eossi,  47  Pa.  Super.  297.  Tex.— Nobles 
r.  State  (Tex.  CriiA.),  158  S.  W.  1133; 
Fussell  r.  State,  60  Tex.  Crim.  193,  131 
S.  W.  562.  Vt.— State  v.  Smith,  81  Vt. 
291,  69  Atl.  762. 

[a]  But  see  State  v.  Shields,  110 
La.  547,  34  So.  673,  whether  what  the 
defendant  did  amounted  to  a  sale  of 
liquor  is  in  the  absence  of  proof  or 
finding  as  to  the  intention  of  the 
parties,  a   question  of  law. 

fbj  Whether  the  Transaction  Was 
a  Sale  or  a  Gift,— Bvrd  v.  State,  54 
Tex.   Crim.   170,  114  S.'   W.   135. 

13.  Keiser  v.  State,  82  Ind.  379; 
State  V.   Greenleaf,  31   Me.   517. 

14.  Ala.— Banks  r.  State,  136  Ala. 
106,  34  So.  350.  Fla.— Eevnolds  v. 
State,  52  Fla.  409,  42  So.  373.  Ky. 
Leak  v.  Com.,  23  Ky.  L.  Eep.  932,  64 
S.  W.  521;  Baker  r.  Com.,  23  Kv.  L. 
Eep.  898,  64  S.  W.  657.  Me.— State  v. 
Tibbetts,  35  Me.  81.  Mo.— State  r.  Pol- 
lard, 155  Mo.  App.  319,  136  S.  W.  735. 
Pa. — Com.  r.  Tvnnauer,  33  Pa.  Super. 
604.  Tex.— Nobles  t:  State  (Tex.  Crim.), 
158  S.  W.  1133;  Harris  v.  State.  47 
Tex.  Crim.  588,  85  S.  W.  284;   Blasin- 

Vol.  XIV 


444 


INTOXICATING  LIQUORS 


sale  was  made  within  the  period  fixed  by  the  statute  of  limitations  ;^s 
whether  the  transaction  was  a  subterfuge,  or  device  to  evade  the  law, 
and  was  in  fact  an  illegal  sale  of  intoxicants,^^  and  the  minority  of 
the  purchaser  of  the  liquor,"  have  been  held  questions  of  fact  for  the 
jury  to  determine,  if  there  be  one,  or  for  the  court,  where  there  is 
none. 

Wliether  a  license  to  sell  liquor  was  issued  by  lawful  authority  has 
been  held  a  question  of  law  for  the  court,  however,^^  as  have  the  ques- 
tions whether  the  accused  was  authorized  to  sell  at  a  particular  place 
under  his  lieense,^^  and  whether  the  act  complained  of  amounted  to  a 
sale  by  retail  or  by  wholesale.^'^ 

b.  Character  of  Liquor.  —  Wliere  judicial  notice  is  taken  of  the 
intoxicating  character  of  the  liquor  which  is  the  subject  of  the  alleged 
illegal  transaction,  it  is  unnecessary  to  submit  to  the  jury  the  question 
of  whether  it  is  intoxicating.-^     But  it  frequently  becomes  necessary 


game  v.  State,  47  Tex.  Crim.  582,  85 
S.  W.  275. 

[aj  In  prosecutions  against  one  for 
illegally  securing  orders  for  liquor,  the 
question  of  wliether  agency  has  been 
established,  in  order  to  fix  the  place 
of  sale,  is  one  of  fact  for  the  jury. 
State  V.  Shields,  110  La.  547,  34  So. 
673;  Harris  v.  State  (Tex.  Crim.),  85 
S.  W.  1198;  Harris  v.  State,  47  Tex. 
Crim.  588,  85  S.  W.  284;  Blasingame 
V.  State,  47  Tex.  Crim.  582,  85  S.  W. 
275. 

[b]  Whether  or  not  a  United  States 
internal  revenue  license  purporting  to 
have  been  taken  out  by  defendant, 
which  he  denied  was  done,  or  whether 
it  was  taken  out  by  some  unauthor- 
ized person  in  his  name  is  a  question 
for  the  jury.  Gustin  v.  State,  10  Ala. 
App.  171,  65  So.  302. 

15.  Shaneyfelt  v.  State,  8  Ala.  App. 
370,  62  So.  331. 

16.  Ark.— Eobinson  v.  State,  59  Ark. 
341,  27  S.  W.  233.  D.  C— Cake  r.  Dis- 
trict of  Columbia,  33  App.  Cas.  272,  17 
Ann.  Cas.  814.  Ga.— Turner  v.  State, 
121  Ga.  154,  48  S.  E.  906.  111.— People 
V.  Nylin,  236  111.  19,  86  N.  E.  156. 
Ky.— Harris  v.  Com.,  141  Kv.  70,  132 
S.  W.  148;  Com.  v.  Hurst,  23  Ky.  L. 
Eep.  365,  62  S.  W.  1024;  Adair  v.  Com., 
21  Ky.  L.  Eep.  1818,  56  S.  W.  530. 
Md.— Archer  v.  State,  45  Md.  33.  Mass. 
Com.  V.  Smith,  102  Mass.  144.  Mo. 
State  V.  Sullinger,  143  Mo.  App.  703, 
127  S.  W.  922;  State  v.  Turner,  125 
Mo.  App.  21,  102  S.  W.  .599;  State  v. 
Stephens,  70  Mo.  App.  554;  State  v. 
Clark,  18  Mo.  App.  531.  Ohio.— Kober 
V.  State,  10  Ohio  St.  444.     Tex.— Buck- 
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ner   i\    State,    48    Tex.    Crim.    558,    89 
S.  W.  829. 

[a]  Whether  the  defendant  was  not 
in  fact  a  wholesaler,  and  was  using 
his  government  tax  receipt  as  a  whole- 
saler as  a  cloak  to  cover  his  trans- 
action as  an  illicit  retailer,  is  a  ques- 
tion for  the  jury.  Eowan  v.  State,  178 
Ind.  663,  100  N.  E.  9. 

[b]  Whether  a  person  acted  as  a 
mere  intermediary  for  the  buyer  in  ob- 
taining the  liquor,  or  in  fact  as  seller, 
is  a  question  for  the  jury  when  the 
evidence  is  conflicting.  People  r.  .Jour- 
neau,  147  Mich.  520,  111  N.  W.  95. 

17.  Askew  V.  State,  4  Ga.  App.  446, 
61  S.  E.  737;  Gaul  v.  People,  136  111. 
App.  445. 

[a]  Whether  a  sale  "was  made  to  a 
minor  or  an  adult  person  accompanj-ing 
him  is  a  fact  to  be  determined  by  the 
jury.     Edgar  V.   State,  45  Ark.   356. 

18.  State  V.  Hotel,  McCreery  Co.,  68 
W.  Va.  130,  69  S.  E.  472,  Ann.  Cas. 
1912A,  966. 

19.  Com.  V.  Holland,  104  Ky.  323, 
47  S.  W.  216. 

20.  Com.  V.  Poulin,  187  Mass.  568, 
73  N.  E.  655.  Compare  Adair  v.  Com., 
21  Ky.  L.  Eep.  1818,  56  S.  W.  530 
(that  question  one  of  fact  for  the 
jurv);  Eowan  v.  State,  178  Ind,  663, 
100  N.  E.  9. 

21.  State  V.  Wadsworth,  30  Conn, 
55;  State  v.  Piner,  141  N.  C.  760,  53 
S.  E.  305. 

[a]  When  the  statute  defines  a  cer- 
tain ^  liquor  to  be  intoxicating,  and 
prohibits  its  sale,  it  is  not  a  matter 
on  which  a  jury  can  exercise  its  judg- 
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for  the  jury  to  determine  as  a  question  of  fact,  whether  the  liquid 
involved  in  the  transaction  is  a  "vinous,"  "spirituous"  or  "malt" 
liquor,  and  whether  the  liquid  in  question  was  intoxicating.22  When 
a  finding  is  made  by  the  jury  as  to  what  sort  of  beverage  was  sold, 
and  of  the  amount  of  alcohol  contained  therein,  the  duty  is  (fast  upon 
the  court  of  determining  whether  such  beverage  is  of  the  character 
which  is  prohibited.^^ 

e.  Good  Faith,  Intent,  efc  — Under  some  statutes  regulating  the 
disposition  of  intoxicants,  the  intent  of  the  defendant  and  the  bona  fides 
of  the  transaction  is  a  necessary  element  to  be  determined  from  the 
evidence,-*  and  whether  a  sale  was  made  in  good  faith  for  a  purpose 


ment.  People  v.  Beecher,  154  111.  App. 
229. 

[b]  When  the  statute  provides  that 
the  term  "intoxicating  liquor"  shall 
apply  to  any  malt  liquor,  it  is  unneces- 
sary for  the  jury  to  determine  whether 
the  liquor  sold  was  intoxicating  when 
they  find  that  beer  was  sold.  Douglas 
r.  State,  21  Ind.  App.  302,  52  N.  E. 
238. 

22.  Ala.— Marks  v.  State,  159  Ala. 
71,  48  So.  864,  133  Am.  St.  Eep.  20; 
Hinton  v.  State,  132  Ala.  29,  31  So. 
563;  Wadsworth  t\  Dunnam,  98  Ala. 
610,  13  So.  597;  Allred  v.  State,  89  Ala. 
112,  8  So.  56.  Del.— State  r.  Cover- 
dale,  1  Boyce  555,  77  Atl.  754.  Fla. 
Nussbaumer  r.  State,  54  Fla.  87,  44  So. 
712.  Ga.— Blankenship  v.  State,  93  Ga. 
814,  21  S.  E.  130.  111.— Feldman  v.  Mor- 
rison, 1  111.  App.  460.  la. — State  v. 
Bussamus,  108  Iowa  11,  78  N.  W.  700; 
State  V.  Laffer,  38  Iowa  422.  Kan. 
State  V.  May,  52  Kan.  53,  34  Pae. 
407;  Topeka  t?.  Zufall,  40  Kan.  47,  19 
Pac.  359,  1  L.  E.  A.  387;  Intox- 
icating Liquor  Cases,  25  Kan.  751, 
37  Am.  Eep.  284.  Ky.  — Flanders 
r.Com.,  140  Kv.  38,  130  S.  W.  809. 
Me.— State  v.  Piche,  98  Me.  348,  56 
Atl.  1052;  State  r.  Starr,  67  Me.  242; 
State  v.  McCafferty,  63  Me.  223;  State 
V.  Wall,  34  Me.  165;  State  f.  Stewart, 
31  Me.  515.  Mass. — Com.  v.  Saverv, 
145  Mass.  212,  13  K  E.  611;  Com.  v. 
Magee,  141  Mass.  Ill,  4  N.  E.  819; 
Com.  t\  Bios,  116  Mass.  56.  Mich. 
See  People  r.  Sharrar,  164  Mich.  267, 
127  N.  W.  801,  130  N.  W.  693.  Mo. 
State  V.  "Wills,  154  Mo.  App.  605,  136 
S.  W.  25;  State  t:  Burk,  151  Mo.  App. 
188,  131  S.  W.  883.  Neb.— Luther  v. 
State,  80  Neb.  432,  114  N.  W.  411. 
N.  H.— State  v.  Biddle,  54  N.  H.  379. 
N.  Y.— Blatz  V.  Eohrbach,  116  N.  Y. 
450,  22  N.  E.  1049,  6  L.  E.  A.  669 
(action  under  civil  damage  act);   Peo- 


ple i\  Schewe,  29  Hun  122,  1  N.  Y. 
Crim.  360;  People  r.  Cox,  45  Misc.  311, 
92  N.  Y.  Supp.  125.  N.  C— State  v. 
Scott,  116  N.  C.  1012,  21  S.  E.  194; 
State  f.  Lowry,  74  N.  C.  121,  Pa. 
Com.  V.  Eeyburg,  122  Pa.  299,  16  Atl. 
351,  2  L.  E.  A.  415;  Com.  v.  Beldham, 
15  Pa.  Super.  33.  Tex.— Hendrick  v. 
State,  47  Tex.  Crim.  371,  83  S.  W. 
711.  Vt.— State  v.  Kibling,  63  Vt.  636, 
22  Atl.  613;  State  r.  Barrow,  37  Vt.  57. 

[a]  While  the  court  will  take  judi- 
cial cognizance  that  beer  is  a  malt 
liquor,  the  question  whether  hop-jack 
or  hop-ale  was  beer  and  an  intoxicat- 
ing liquor  was  a  question  of  fact. 
Lambie  v.  State,  151  Ala.  86,  44  So. 
5L 

[b]  Whether  "beer"  is  intoxicat- 
ing is  a  question  for  the  jury,  when 
testimony  is  contradictory.  Moss  V. 
State,  4'Okla.  Crim.  247,  111  Pac.  950. 

23.  People  v.  Cox,  45  Misc.  311,  92 
K  Y.  Supp.  125,  afflrmed,  106  App.  Div. 
299,  94  N.  Y.  Supp.  526,  19  N.  Y.  Crim. 
481. 

24.  Ala.— Coker  v.  State,  91  Ala.  92, 
8  So.  874;  Harris  r.  State,  50  Ala.  127. 
Ga.— Meadows  r.  State,  121  Ga.  362, 
49  S.  E.  268.  Pa.— Com.  t:  Bishman, 
138  Pa.  639,  21  Atl.  12;  Com.  t:  Pen- 
dergast,  138  Pa.  633,  21  Atl.  12;  Com. 
V.  Swihart,  138  Pa.  629,  21  Atl.  11; 
Com.  V.  Zelt,  138  Pa.  615,  21  Atl.  7,  11 
L.  E.  A.  602. 

[a]  When  by  statute  the  possession 
of  liquors  is  prima  facie  evidence  of 
intent  to  sell  the  same  contrary  to 
law,  rebutting  evidence  does  not  de- 
stroy or  nullify  the  presumption  aris- 
ing out  of  the  proven  facts,  and  itself 
made  an  evidential  fact  for  considera- 
tion by  the  jury,  but  leaves  the  ques- 
tion of  defendant's  guilt  for  the  de- 
termination of  the  jury  under  all  the 
circumstances.  Wynn  i\  State,  11  Ala. 
App.  182,  65  So.  687.     See  also  Minter 
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permitted  by  the  statute  is  a  question  of  fact  for  the  jury.^^  So  too, 
the  good  faith  of  defendant  in  giving  instructions  to  employes  not  to 
enter  the  place  of  business,  or  to  sell  liquors  therein  at  prohibited 
times,  or  to  prohibited  persons,  is  a  question  of  fact  to  be  determined 
from  the  evidence.-*^  Where  an  owner  is  charged  with  an  unlawful  sale 
made  by  his  employe,  the  owner's  knowledge  of  the  unlawful  selling, 
where  material,  must  be  determined  by  the  jury.-^ 

d.  Identity  or  Habits  of  Purchaser.  —  In  jurisdictions  where  the 
name  of  the  purchaser  is  required  to  be  alleged,  the  identity  of  the 
purchaser,  when  controverted,  becomes  a  question  of  fact  necessary 
to  be  determined.^*  Whether  a  person  is  of  "intemperate  habits,"  and 
M-hether  a  defendant  charged  with  selling  to  a  person  of  intemperate 
habits  had  knowledge  thereof,  are  questions  of  fact  for  the  determina- 
tion of  the  jury.-^    Whether  a  person  to  whom  intoxicating  liquor  was 


V.  Jackson,  101  Miss.  139,  57  So.  549. 
Compare  9  Ency.  of  Ev.  885. 

[bj  Where  the  defendant  acted 
both  as  physician  and  pharmacist  and 
issued  a  prescription  which  he  filled, 
and  there  is  evidence  that  it  was  is- 
sued merely  to  cover  an  illegal  sale, 
the  question  of  good  faith  is  for  the 
jury  to  determine.  State  v.  Eobertson, 
142  Mo.  App.  38,  125  S.  W.  215.  See 
also  Com.  v.  Dudley,  46  Pa.  Super.  337, 
where  conspiracy  between  the  physician 
and  druggist  for  issuing  and  filling  pre- 
scriptions is  charged. 

[cj  Whether  or  not  defendant's 
action  in  permitting  a  friend,  without 
express  invitation,  to  drink  from  a 
bottle  of  whisky  in  his  room,  was  an 
act  of  hospitality  to  a  guest,  is  a 
question  of  fact  for  the  jury  where 
the  evidence  might  permit  different  in- 
ferences to  be  drawn.  People  v.  Slater, 
164  Mich.  156,  129  N.  W.  22. 

25.  Ga.— Eedding  v.  State,  91  Ga. 
231,  18  S.  E.  289.  111.— Owens  v.  Peo- 
ple, 56  111.  App.  569.  Ind.— Mitchell 
f.  State,  63  Ind.  574;  Leppert  v.  State, 
7  Ind.  300;  Howard  v.  State,  5  Ind. 
516;  Zapf  v.  State,  11  Ind.  App.  360, 
39  N.  E.  171.  la.— State  t:  Flusche, 
79  Iowa  765,  44  N.  W.  698;  State  v. 
Hoagland,  77  Iowa  135,  41  N.  W.  595; 
State  V.  Huff,  76  Iowa  200,  40  N.  W. 
720;  State  1;.  Cloughly,  73  Iowa  626, 
35  N.  W.  652;  State  v.  Knowles,  57 
Iowa  669,  11  N.  W.  620.  Miss. 
Brooks  V.  State,  65  Miss.  445,  4  So. 
343;   Haynie  v.  State,  32  Miss.  400. 

[a]  Reasonable  Diligence  Required. 
When  a  man  states  that  he  desires 
a  bottle  of  beer,  or  a  quart  of  whisky 
for  mechanical  purposes,  a  question 
may  fairly  arise   as  to  whether  he  is 
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telling  tht  truth  as  to  the  use  to  which 
he  intends  to  put  it,  and  it  is  for  the 
jury  'to  say  whether  defendant  exer- 
cised reasonable  diligence  to  ascertain 
whether  the  liquor  was  in  fact  intended 
for  that  use  when  he  made  the  sales 
upon  that  naked  statement.  State  v. 
Blair,  72  Iowa  591,  34  N.  W.  432. 

26.  Ind.— Botkins  v.  State,  36  Ind. 
App.  179,  183,  75  N.  E.  298.  Me. 
State  V.  Wentworth,  65  Me.  234,  20  Am. 
Eep.  688.  Mass. — Com.  v.  Riley,  157 
Mass.  89,  31  N.  E.  708.  Neb.— Moore 
t.   State,   64   Neb.    557,   90   N.  W.   553. 

[a  J  Whether  the  defendant  gave 
orders  forbidding  his  agent  to  enter 
the  saloon  during  prohibited  hours  hon- 
estly and  in  good  faith,  with  the  ex- 
pectation that  such  order  was  to  be 
obeved,  is  for  the  jurv.  Botkins  v. 
State,  36  Ind.  App.  179,"  183,  75  N.  E. 
298. 

27.  Neideiser  v.  State,  6  Baxt. 
(Tenn.)   499. 

[aj  What  circumstances  would  be 
sufficient  to  establish  the  fact  of 
knowledge  is  for  them  alone.  Neideiser 
V.  State,  6  Baxt.    (Tcnn.)   499. 

28.  Com.  r.  Emerson,  165  Mass.  146, 
42  N.  E.  559,  where  two  persons  were 
present  together  and  it  was  a  disputed 
fact  as  to  whether  the  person  named 
in   the    indictment   was    the   purchaser. 

Necessity  for  averment  as  to  name 
of  purchaser,  see  supra,  III,  B,  6,  e, 
(I)- 

29.  Ala.— Smith  v.  State,  55  Ala.  1; 
Elam  V.  State,  25  Ala.  53.  111.— Kam- 
mann  r.  People,  26  111.  App.  48,  24 
111.  App.  388,  affirmed,  124  111.  481,  16 
N.  E.  661.  Vt.— State  v.  Pratt,  34  Vt. 
323. 
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sold  was  in  a  state  of  intoxication  when  such  sale  was  made  is  for  the 
jury  to  determine  from  the  facts/^" 

e.  Existence  of  Local  Option.  —  The  court  is  only  authorized  to  in- 
struct the  jury  that  local  option  was  in  force  in  the  jurisdiction  at 
the  time  of  the  commission  of  the  oifense  when  there  is  no  controversy 
as  to  the  validity  of  the  election,  otherwise  the  issue  must  be  sub- 
mitted to  the  jury -''I  when  the  adoption  or  existence  of  such  a  statute 
is  a  controverted  question,  the  question  is  one  for  the  jury.^^ 

3.  Instructions  in  prosecutions  for  violations  of  liquor  laws  are  gov- 
erned by  general  rules  elsewhere  discussed.^^ 

4.  Verdict.34  —  A  general  verdict  of  guilty  or  not  guilty  is  all  that 
is  usually  necessary  in  prosecutions  for  violating  the  liquor  laws.''^ 
Nor  is  such  verdict  insufficient  because  the  indictment  contains  more 
than  one  count,  and  it  fails  to  specify  upon  which  count  it  is' 
founded.^''    Furthermore,  the  jury  may  include  in  one  verdict  findings 


30.  Gallagher  r.  People,  29  111.  App, 
397,  afftnned,  120  111.  179,  11  N.  E. 
335;  Kamnlann  v.  People,  26  111.  App. 
48,  24  111.  App.  388,  affirmed,  124  111. 
481,   16   N.   E.   661. 

31.  Wiginton  v.  State,  51  Tex.  Crim. 
492,  102  S.  W.  1124. 

[a]  Where  the  prosecution  has 
made  a  prima  facie  case  that  local 
option  was  in  force  in  the  jurisdiction 
at  the  time  of  the  occurrence  charged, 
and  there  is  no  contrary  evidence,  it 
13  not  necessary  to  submit  that  ques- 
tion to  the  jury.  Shilling  v.  State 
(Tex.  Crim.),  51  S.  W.  240;  Benson 
V.  State,  39  Tex.  Crim.  56,  44  S.  W. 
167,  1091;  Bruce  v.  State,  36  Tex.  Crim. 
53,   35    S.    W.    383. 

32.  Ezzell  v.  State,  29  Tex.  App. 
521,  16  S.  W.  782.  But  see  State  r. 
Brown,  130  Mo.  App.  214,  109  S.  W. 
99,  that  it  is  for  the  court  and  not 
the  jury  to  determine  whether  the  law 
has  been  adopted.  To  same  effect, 
State  V.  Wilson,  161  Mo.  App.  301,  143 
S.  W.  534;  State  v.  O'Brien,  35  Mont. 
482,  500,  90  Pac.  514. 

33.  See  the  title   "Instructions." 

34.  See  generally  the  title  "Ver- 
dict." 

35.  See  the  following:  U.  S.— Vir- 
ginia t\  Leap,  1  Crane h  C.  C.  1,  28 
Fed.  Cas.  No.  16,964.  Ala.— Adler  v. 
State,  55  Ala.  16,  when  a  defendant 
is  charged  with  the  sale  of  ' '  vinous 
or  malt"  liquor,  the  sale  of  both  be- 
ing prohibited,  the  jury  need  not  find 
to  which  class  the  liquor  sold  belonged. 
Me. — State  r.  Nowlan,  64  Me.  531; 
State  V.  McCann,  61  Me.  116;  State 
V.  Brown,  31  Me.  520;  Butman 's  Case, 
8  Me.  113.     Mo.— State  v.  Wainwright, 


154  Mo.  App.  653,  136  S.  W.  30.  Tex. 
Monroe  r.  State  (Tex.  Crim.),  157 
S.  W.  154,  though  the  facts  relating 
to  the  adoption  of  a  local  option  stat- 
ute may  be  required  to  be  set  forth  in 
the  indictment  with  specificness  and 
dcfiniteness,  a  verdict  finding  the  de- 
fendant guilty  as  charged  is  suffi- 
cient. 

[a]  "A  special  verdict  is  not  neces- 
sary in  a  prosecution  for  keeping  in- 
toxicating liquors  with  intent  to  sell 
the  same  in  violation  of  law."  State 
r.   Nowlan,  64  Me.   531. 

[bj  Verdict  of  Second  Offense. — A 
simple  verdict  of  "guilty"  does  not 
justify  the  penalty  provided  by  the 
statute  for  a  second  offense;  to  justify 
such  sentence  it  must  appear  from  the 
verdict  that  the  jury  found  the  ac- 
cused guilty  of  such  second  offense. 
Kenny  r.  State,  121  Ind.  120,  87  Atl. 
1109;   Maguire   v.  State,  47  Md.  485. 

36.  Dak.— Bruguier  r.  United  States, 
1  Dak.  5,  46  N.  W.  502.  Ga.— Williams 
r.  State,  107  Ga.  693,  33  S.  E.  641. 
la.— State  v.  Hopkins,  94  Iowa  86,  62 
N.  W.  656. 
See  also  the  title  "Verdict." 
[aj  But  see  Com.  r.  Munn,  14  Gray 
(Mass.)  364,  where  the  indictment  con- 
tained several  counts,  each  for  a  single 
sale  of  liquor,  and  the  verdict  made 
no  allusion  to  counts,  hut  found  the 
defendant  guilty  of  two  single  sales  of 
liquor,  and  the  verdict  was  held  in- 
suflicient. 

[b]  Upon  a  general  verdict  of  guilty 
as  charged  being  rendered,  when  the 
indictment  contains  two  counts,  it 
means  that  the  defendant  has  been 
found   guilty   on   both    counts.      But   if 
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upon  the  several  counts  contained  in  the  indictment,  it  not  being  neces- 
sary that  a  separate  verdict  be  rendered  for  each  count.^'^  If,  however, 
the  jury  return  a  special  verdict,  they  should  find  every  fact  essential 
to  the  guilt  of  the  defendant.^^ 

Direction  of  Verdict.  —  When  there  is  a  question  of  fact  that  should 
be  determined  by  a  jury,^^  the  defendant  is  not  entitled  to  the  direction 


on  a  motion  for  a  new  trial  the  court 
discovers  that  the  evidence  was  suffi- 
cient to  uphold  one  count  and  insuffi- 
cient on  the  other,  it  may  impose  the 
penalty  provided  for  on  the  good  count 
and  a  nolle  entered  on  the  one  that  is 
insufficient.  Dak. — Bruguier  r.  United 
States,  1  Dak.  5,  46  N.  W.  502.  Mass. 
Com.  V.  Jenks,  1  Grav  490.  Miss. — Jones 
V.  State,  67  Miss.  Ill,  7  So.  220. 

[c]  A  general  verdict  of  guilty  not 
specifying  the  count  is  not  sufficiently 
certain  to  enable  the  court  to  pronounce 
judgment  however,  where  the  indict- 
ment charges  the  illegal  carrying  of 
liquor  from  place  to  place,  and  also  an 
illegal  sale.  Scott  r.  State,  4  Okla. 
Crim.  70,  109  Pac.  240. 

[d]  But  see  Tooke  v.  State,  4  Ga. 
App.  49.5,  502,  61  S.  E.  917,  that  a  gen- 
eral verdict  of  guilty  under  this  statute 
means  guilty  on  every  count,  and 
"where  offenses  of  different  grades  are 
joined  in  the  same  indictment  a  general 
verdict  of  guilty  means  guilty  of  the 
highest  offense  (Dean  v.  State,  43  Ga. 
219;  Estes  v.  State,  55  Ga.  132);  but 
where  several  misdemeanors,  which 
though  of  the  same  general  character 
are  separate  and  distinct  offenses,  are 
joined  in  different  counts  of  the  same 
indictment,  such  a  verdict  is  to  be  con- 
strued as  a  conviction  on  all  of  the 
counts." 

37.  People  r.  Weaver,  173  111.  App. 
455  (a  verdict  of  guilty  on  certain 
counts  and  not  guilty  on  others  is  per- 
missible); State  V.  Nield,  4  Kan.  App. 
626,  45  Pac.  623. 

38.  State  r.  Kirkham,  23  K  C.  384. 

[a]  In  a  prosecution  for  retailing 
liquor  without  a  license,  a  special  ver- 
dict which  fails  to  find  that  the  defend- 
ant did  not  have  a  license  to  sell  is  not 
sufficient  to  sustain  a  judgment  of 
guilty.  State  v.  Bradley,  132  N.  C.  1060, 
44  S.  E.  122. 

[b]  _A  special  A^erdict  on  a  complaint 
for  selling  intoxicating  liquor  without 
any  license,  appointment,  or  authority 
setting  forth  "that  the  sale  was  made 
as  set  forth  in  the  complaint,"  or  that 
the    defendant    made    the    sale    as   set 
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forth  in  the  complaint,  is  not  sufficient 
to  warrant  judgment  being  entered 
thereon'  against  the  defendant.  Com. 
V.  Dooly,  0  Gray  (Mass.;  360. 

[c]  A  verdict  finding  the  defendant 
guilty  of  retailing  spirituous  liquors  in 
the  month  of  March  without  naming  the 
day,  and  expressly  finding  that  there 
was  no  evidence  of  his  retailing  on  the 
day  laid  in  the  information,  is  insuffi- 
cient where  it  appeared  that  the  in- 
formation was  filed  in  March,  it  not 
appearing  by  the  verdict  that  the  of- 
fense was  committed  before  the  infor- 
mation was  filed.  Virginia  f.  Leap,  1 
Cranch  C.  C.  1,  28  Fed.  Cas.  No.  16,964. 

[d]  Compare  State  v.  Kibling,  63 
Vt.  636,  22  Atl.  613,  that  when  there 
is  no  occasion  to  submit  to  the  jury  the 
question  whether  or  not  the  offense  was 
committed  before  the  passage  of  the 
statute,  a   general   verdict   is  sufficient. 

[e]  Uncertainty. — A  verdict  which 
is  so  uncertain  that  it  might  have  in- 
cluded a  sale  of  liquors  after  the  filing 
of  the  information  is  insufficient.  Ex 
parte  Kennedy,  27  N.  Bruns.  (Can.) 
493. 

[f]  A  statement  in  the  conviction 
that  the  offense  was  committed  between 
June  30  and  July  31,  is  sufficiently  cer- 
tain as  to  time.  Reg.  v.  Wallace,  4  Ont. 
(Can.)   127. 

[g  I  A  verdict  is  not  vitiated  because 
it  is  more  speciiic  than  it  is  required 
to  be.  Garv  v.  State,  7  Ga.  App.  501, 
67  S.  E.  207. 

39.  Ala.— Walker  v.  State,  10  Ala. 
App.  205,  64  So.  528;  Dunn  v.  State, 
8  Ala.  App.  382,  62  So.  379.  Mont. 
State  v.  O'Brien,  35  Mont.  482,  90  Pac. 
514.  Tex.— Johnson  v.  State  (Tex. 
Crim.),  150  S.  W.  1175;  Matthews  V. 
State,  57  Tex.  Crim.  337,  123  S.  W.  127. 

As  to  directing  verdict,  see  generally 
the  title  "Verdict." 

As  to  questions  of  law  and  fact,  see 
supra,  III,  E,  2. 

[a]  Defendant  is  entitled  to  a  di- 
rected verdict  when  it  fails  to  aj^pear 
from  the  testimony  that  the  liquid  pur- 
chased was  intoxicating,  and  it  was 
not  a  liquor  of   which   the  court   took 
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of  a  verdict.  A  verdict  of  guilty  should  never  be  directed.*" 
5.  Conviction  of'  Other  Offenses.  —  a.  Generally.  —  The  rule  that 
a  defendant  may  be  convicted  of  any  offense  necessarily  included  in 
that  charged  obtains  in  prosecutions  for  violations  of  liquor  ,laws/^ 
as  does  the  rule  that  there  can  be  no  conviction  for  a  distinct  and 
different  offense  not  covered  by  the  indictment.*^  i  Wliere  the  statute 
prohibits  a  sale  or  gift  of  liquors,  upon  an  indictment  charging  only 
a  sale  thereof,  the  defendant  cannot  be  convicted  of  a  gift  of  liquors.*^ 


judicial  notice  as  being  intoxicating. 
Gourley  v.  Com.,  1-iO  Ky.  221,  131  S.  W. 
34,  48  L.  E.  A.   (N.  S.)   315. 

40.  State  v.  Wilkerson,  164  N.  C. 
431,  439,  79  S.  E.  888.  See  Hallmark 
V.  State,  159  Ala.  101,  48  So.  670;  Latch 
V.  State,  84  Ark.  620,  106  S.  W.  944. 

41.  See  Com.  v.  Thayer,  8  Mete. 
(Mass.)  525,  and  generally  12  Stand- 
ard Proc.  568. 

[a]  Thus  a  con\dction  for  retailing 
less  than  a  minimum  amount  of  liquor 
without  a  license  has  been  sustained 
when  the  offense  charged  was  carrying 
on  the  business  of  retailing  without  a 
license.     Lemons  f.  State,  50  Ala.   130. 

[b]  When  the  indictment  charges 
that  defendant  illegally  kept  liquor  for 
sale  and  also  alleges  a  prior  conviction, 
of  which  latter  fact  no  proof  is  intro- 
duced, the  defendant  may  nevertheless 
be  convicted  for  illegally  keeping  liq- 
uor for  sale.  State  v.  La  Eose,  71  N. 
H.  435,  52  Atl.  943. 

[c]  Under  an  indictment  for  unlaw- 
fully selling  liquor  where  joint  sales 
are  charged,  one  defendant  may  be 
convicted  on  proof  of  separate  sales. 
State  V.  Prater,  59  S.  C.  271,  37  S.  E. 
933.  Compare  Efird  v.  State,  44  Tex. 
Orim.  447,  71  S.  AV.  957. 

[d]  When  the  statute  provides  two 
methods  of  committing  the  offense  of 
keeping  a  dramshop,  and  the  indict- 
ment charges  both  methods,  a  convic- 
tion may  be  had  for  either  method. 
State  V.  Plastridge,  6  E.  L  76. 

[e]  In  Alabama,  under  an  indict- 
ment in  the  general  form  charging  the 
sale  of  liquors  without  a  license,  con- 
trary to  law,  a  defendant  may  be  con- 
victed either  under  the  general  stat- 
ute, or  a  local  prohibitory  law  in  force 
in  the  particular  locality.  Olmstead  v. 
State,  89  Ala.   16,  7  So.  775. 

42.  See  'generally  12  Standard  Proc. 
570,  571. 

[a]  Under  a  statutory  form  of  in- 
dictment for  unlawfully  retailing  liq- 
uors, a  defendant  cannot  be  convicted 


for  the  offense  of  engaging  in  and  car- 
rying on  the  business  of  a  wholesale 
liquor  dealer  in  violation  of  the  rev- 
enue law.  McPherson  v.  State,  54  Ala. 
221. 

[bj  An  indictment  charging  a  de- 
fendant with  the  unlawful  sale  of  liq- 
uors contrary  to  law,  will  not  sustain  a 
conviction  for  an  illegal  sale  within 
the  prohibited  distance  of  a  church,  nor 
for  the  offense  of  selling  without  a  li- 
cense. O'Brien  v.  State,  109  Ga.  51,  35 
S.  E.  112. 

[c]  Under  a  complaint  charging  the 
defendant  with  keeping  "a,  saloon,  as 
a  place  of  public  resort  where  intoxi- 
cating liquors  were  sold  in  violation  of 
law,"  he  cannot  be  convicted  of  sell- 
ing liquors  without  a  license.  State  v. 
Guniber,  37  Wis.   298. 

[d]  An  indictment  under  a  state 
statute  for  illegally  retailing  liquors, 
will  not  sustain  a  conviction  under  a 
local  option  law,  in  a  jurisdiction  where 
the  former  statute  is  suspended  by  the 
latter.  Norton  v.  State,  65  Miss.  297, 
3  So.  665. 

[e]  On  an  indictment  for  running  a 
"blind  tiger,"  a  conviction  for  an 
ordinary  violation  of  a  local  option  law 
cannot  be  sustained.  Gorman  v.  State, 
52  Tex.  Crim.  24,   105   S.  W.   200. 

[f]  A  defendant  charged  (1)  with 
"retailing"  cannot  be  convicted  of 
keeping  a  tippling  house.  Eobinson  v. 
Com.,  6  Dana  (Ky.)  287.  (2)  Nor  can 
a  conviction  for  the  latter  offense  be 
had  when  the  defendant  is  charged 
with  the  offense  of  selling  liquor  as  a 
merchant  without  license.  Bagby  V. 
Com.,  4  Ky.  L.  Eep.  537. 

[g]  A  bartender  of  a  licensed  dram- 
shop keeper,  charged  with  selling  with- 
out a  license,  cannot  be  convicted  of 
selling  on  Sunday  on  proof  that  he  sold 
the  liquor  for  his  principal  on  that 
dav.  State  v.  Barnett,  111  Mo.  App. 
688,  86  S.  W.  572. 

43.  Ala. — New  Decatur  v.  Lande,  93 
Ala.  84,  9  So.  382.     HI.— Siegel  v.  Peo- 
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b  Conviction  on  One  of  Several  Counts.  — U  an  indictment  or 
information  charging  the  illegal  sale  of  liquor  contains  several  counts, 
a  verdict  of  guilty  on  one  count,  saying  nothing  as  to  the  other  counts 
is  equivalent  to  a  verdict  of  not  guilty  as  to  such  other  counts;"  and 
in  some  iurisdictions  upon  an  appeal  and  trial  de  novo,  a  defendant 
cannot  legally  be  tried  upon  any  but  the  count  on  which  he  was  con- 
victed.^' 

6     Review. The  review  of  prosecutions  for  violations  of  liquor 

laws  is  in  accordance  with  general  rules  which  are  treated  elsewhere 
in  this  work.**^ 

IV.  MAINTENANCE  OF  LIQUOR  NUISANCE  AND  ABATE- 
MENT THEREOF.  —  A.  Criminal  Prosecution.  —  1.  Generally. 
In  some  states  it  is  provided  that  where  a  person  conducts  a  place  for 
the  unlawful  sale  of  liquor  he  may  be  prosecuted  for  maintaining  a 
public  nuisance,^^  and  that  one  who  leases,  or  permits  his  premises  to 


pie,  106  111.  89,  94;  Humpeler  v.  State, 
92  111.  400;  Sloucen  v.  People,  58  111. 
App.  315.  Ind. — Harvey  v.  State,  80 
Ind.  142.  Kan. — State  v.  Fletcher,  74 
Kan.  620,  87  Pac.  729. 

See  also  Ala.— Young  v.  State,  58  Ala. 
358.  Ind.— Kurz  v.  State,  79  Ind.  488; 
Stevenson  v.  State,  65  Ind.  409;  Park- 
inson r.  State,  14  Ind.  184,  74  Am.  Dee. 
522.  Me.— State  v.  Therrien,  86  Me.  425, 
29  Atl.  1117.  Tex.— Bottoms  v.  State 
(Tex.  Grim.),  73  S.  W.  16;  Halley  v. 
State,  14  Tex.  App.  505.  Compare  Com. 
r.  Davis,  12  Bush  (Ky.)  240;  State  v. 
Freeman,  27  Vt.  520. 

[aj  An  indictment  in  the  statutory 
form,  charging  that  defendant  sold 
vinous  or  spirituous  liquors,  is  not  suffi- 
cient to  cover  a  giving  away  of  such 
liquors  although  it  may  be  prohibited 
bv  the  same  statute.  Williams  v.  State, 
9i  Ala.  14,  8  So.  668. 

44.  State  f.  Severson,  79  Iowa  750, 
45  N.  W.  305;  State  v.  Wood,  49  Kan. 
711,  31  Pac.  786;  State  v.  McNaught, 
36  Kan.  624,  14  Pac.  277.  And  see 
Murphy  v.  State,  25  Neb.  807,  41  N.  AV. 
792. 

[a]  In  State  f.  Wood,  49  Kan.  711, 
31  Pac.  786,  the  indictment  contained 
three  counts,  two  charging  the  illegal 
sale  of  intoxicating  liquor,  the  other 
charging  defendant  with  the  offense  of 
keeping  and  maintaining  a  nuisance 
where  intoxicating  liquors  were  kept 
and  sold;  defendant  was  convicted  of 
selling  intoxicating  liquors,  and  it  was 
held  to  be  an  acquittal  of  the  other 
offenses. 

45.  State  v.  Severson,  79  Iowa  750, 
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45  N.  W.  305;  State  r.  Wood,  49  Kan. 
711,  31  Pac.  786;  State  r.  McNaught, 
36  Kan.  624,  14  Pac.  277.  See  generally 
the  title  "Jeopardy." 

[aJ  But  a  conviction  may  be  had 
upon  testimony  of  a  different  sale  from 
that  testified  to  in  the  lower  court. 
State  V.  Rudy,  9  Kan.  App.  69,  57  Pac. 
263. 

46.  See  generally  the  titles  "Ap- 
peals;" "New  Trial;"  "Review;" 
"Writ  of  Error." 

47.  See  the  state  statutes,  and  the 
following:  U.  S. — In  re  Swan,  150  U.  S. 
637,  14  Sup.  et.  225,  37  L.  ed.  1207. 
Kan. — State  v.  Saxton,  2  Kan.  App.  13, 
41  Pac.  1113.  Ohio.— Schultz  v.  State, 
32  Ohio  St.  276. 

See  generally  the  title  "Nuisances." 
As  to  keeping  place  for  illegal  sale 
see  supra,  III,  B,  7,  d. 

[a]  In  Illinois,  the  offense  may  be 
prosecuted  by  information,  and  is  not 
of  the  character  which  can  only  be 
prosecuted  hj  indictment.  People  V. 
Weaver,   173   111.   App.    455. 

[b]  In  Iowa  the  offense  of  main- 
taining a  nuisance  by  keeping  a  place 
where  the  unlawful  sale  of  liquor  is 
carried  on  is  cognizable  by  a  grand 
jury.     State  v.  Schilling,   14  Iowa  455. 

[c]  Under  the  Maine  statute,  all  the 
prohibited  acts  need  not  be  alleged  in 
the  indictment,  it  being  sufficient  to 
allege  any  one  of  the  causes  set  forth 
in  the  statute.  State  v.  Arsenault,  106 
Me.  192,  76  Atl.  410. 

[d]  Justices  of  the  peace  have  jur- 
isdiction. State  f.  Saxton,  2  Kan.  App. 
13,  41  Pac.  1113. 
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be  used  for  such  a  purpose,  is  guilty  of  aiding  in  the  maintenance  of 
the  nuisance."^^ 

2.  Charging  the  Offense.  —  a.  In  General.  —  The  facts  constitut- 
ing the  offense  must  be  particularly  set  out  and  not  merely  introduced 
by  way  of  recital.*^  But  the  rule  that  when  the  statute  creates  and 
fully  defines  the  offense,  an  indictment  thereunder  in  the  language 
of  the  statute  is  sufficient,  applies  to  prosecution  for  maintaining  a 
liquor  nuisance  ;^°  but  where  the  statute  omits  to  define  or  declare 
what  particular  acts  on  the  part  of  the  accused  shall  constitute  the 
nuisance,  it  is  necessary  to  set  out  such  facts  as  at  common  law  con- 


48.  state  v.  Wordeii,  27  E.  I.  484, 
63   Atl.   486. 

49.  Terre  Haute  Brewg.  Co.  v.  State, 
169  Ind.   242,   82  N.   E.   81. 

[a]  The  facts  must  be  charged  with 
such  certainty  as  fully  to  inform  the 
defendant  of  the  nature  of  the  offense 
preferred  against  him,  and  to  enable 
the  court  and  jury  to  understand  dis- 
tinctly what  they  are  to  try,  and  to 
make  the  record  show  for  what  crime 
the  defendant  was  put  in  jeopardy. 
Terre  Haute  Brewg.  Co.  v.  State,  169 
Ind.  242,  82  N.  E.  81. 

[b]  Failure  to  charge  either  that 
the  sale  of  liquors  by  defendant  was 
unlawful,  or  that  the  room  wherein 
they  were  sold  or  drank  was  kept  in 
a  disorderly  manner,  or  that  such  room 
was  conducted  and  maintained  in  vio- 
lation of  law,  makes  the  accusation 
insufficient.  Sopher  v.  State,  169  Ind. 
177,  182,  81  N.  E.  913,  14  L.  E.  A. 
(N.  S.)    172. 

[c]  On  a  prosecution  for  aiding  in 
the  maintenance  of  such  a  nuisance  by 
leasing  premises  for  the  illegal  sale 
of  liquor,  the  indictment  must  aver  in 
clear,  direct,  and  not  argumentative 
words,  that  the  premises  let  were  used 
for  the  illegal  purpose  for  which  they 
were  let,  or  that  a  common  nuisance 
was  maintained  therein.  State  V.  Wor- 
den,  27  E.  I.  484,  63  Atl.  486. 

[d]  All  the  prohibited  acts  need 
not  be  set  out  to  constitute  a  nuis- 
ance, it  being  sufficient  to  allege  one. 
State  V.  Arsenault,  106  Me.  192,  76 
Atl.  410. 

50.  Ind.— Skinner  v.  State,  120  Ind. 
127,  22  N.  E.  115.  la.— Our  House  No. 
2  v.  State,  4  G.  Gr.  172.  Me.— State 
v-  Trowbridge,  112  Me.  16,  90  Atl.  494. 
Mass. — Com.  v.  Farrand,  12  Grav  177; 
Com.  V.  Kelly,  12  Grav  175.  Mo.— See 
State  f.  Ingram,  118  Mo.  App.  323,  94 
S.  W.  790.     W.  Va.— State  v.  Parkers- 


burg    Brewg.    Co.,    53    W.    Va.    591,   45 
S.  E.   924. 

Sufficiency  generally  of  following 
language  of  statute,  see  supra,  III,  B, 
5,  b  and  12  Standard  Prog.  447,  et  seq. 

[a]  Under  the  Massachusetts  stat- 
ute (St.,  1855,  ch.  405)  it  is  sufficient 
to  charge  the  defendant  with  keeping 
and  maintaining  a  common  nuisance, 
to-wit,  a  building  used  for  the  illegal 
sale  and  keeping  of  intoxicating 
liquors,  it  not  being  necessary  to  more 
particularly  charge  the  illegal  sale  or 
illegal  keeping  thereof.  Com.  v.  Far- 
rand, 12  Gray  (Mass.)  177;  Com.  v. 
Kelly,  12  Gray  (Mass.)  175;  Com.  v. 
Kimball,  7  Gray  (Mass.)  328,  folloiced 
in  Com.  v.  Eyan,  136  Mass.  436. 

[b]  And  an  offense  under  Gen.  Sts., 
ch.  87,  §§6,  7,  is  sufficiently  charged 
by  an  allegation  that  the  defendant 
"knowingly,  wilfully  and  without  hav- 
ing any  legal  apxDointment  or  authority 
therefor,"  kept  and  maintained  a 
tenement  in  the  place  specified  therein 
"by  him  used  for  the  illegal  sale  and 
illegal  keeping  for  sale  of  intoxicating 
liquors,  to  the  great  injury  and  com- 
mon nuisance  of  the  peaceable  citi- 
zens," etc.  Com.  V.  Wright,  12  Allen 
(Mass.)  190.  See  also  Com.  v.  Daven- 
port, 2  Allen   (Mass.)    299. 

[e]  In  Com.  v.  Hill,  4  Allen  (Mass.) 
589,  an  indictment  under  the  same  stat- 
ute was  held  sufficient  which  alleged 
that  the  defendant  kept  and  main- 
tained a  certain  tenement,  to-wit,  a 
building  (which  is  described)  then  and 
there  used  for  the  illegal  sale  and  for 
the  illegal  keeping  of  intoxicating 
liquors,  said  tenement  so  used  as  afore- 
said being  then  and  there  a  common 
nuisance. 

[d]  And  in  a  prosecution  under 
Pub.  Sts.,  ch.  101,  §6,  or  under  Gen. 
Sts.,  ch.  87,  §§6,  7,  an  indictment 
charging  the  keeping  and  maintaining 
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stitnte  a  public  nuisance.^^  Where  tlie  statute  provides  that  a  place 
which  is  kept  and  maintained  for  the  illegal  purposes  set  forth  therein, 
is  a  common  nuisance,  the  indictment  need  only  allege  that  the  ac- 
cused did  keep  and  maintain  a  nuisance,  and  set  out  the  facts  which 
by  reason  of  the  statute  constituted  the  nuisance.^^  It  is  sufficient  to 
allege  the  illegal  keeping  of  intoxicating  liquors,  without  setting  out 
particularly  the  kind  of  liquors  claimed  to  have  been  kept  and  sold.^'' 


a  certain  specified  builcling  ''used  as 
a  house  of  ill  fame,  resorted  to  for 
prostitution,  lewdness  and  for  illegal 
gaming,  and  used  for  the  illegal  salo 
and  keeping  of  intoxicating  liquors,  the 
said  building,  .  .  .  being  a  common 
nuisance,  is  sufficient."  Com.  v.  Clark, 
145  Mass.  251,  13  N.  E.  888;  Com.  V. 
Ballon,  124  Mass.  26. 

[e]  Under  the  Iowa  statute  (Code, 
§1543)  it  is  unnecessary  to  allege  that 
the  place  was  resorted  to  by  persons 
desiring  to  buy  intoxicating  liquors. 
State  V.  McEnturff,  87  Iowa  691,  55  N. 
W.  2,  distinguishing  State  v.  Harris,  64 
Iowa  287,  20  N.  W.  439. 

[f  ]  Negativing  Private  Character  of 
House. — In  a  prosecution  under  the 
Kansas  statute  (Gen.  St.,  1901,  §2493, 
Laws  1901,  ch.  2.32,  §1)  it  is  not  neces- 
sary to  allege  that  the  place  maintained 
by  the  defendant,  and  alleged  to  be 
a  nuisance,  is  not  a  private  dwelling 
house,  not  used  in  connection  with  a 
place  of  business.  State  v.  Thurman, 
65  Kan.  90,  68  Pac.  1081,  following 
State  V.  Thompson,  2  Kau.  427,  432. 

[g]  Under  the  Maine  statute  (Rev. 
St.,  ch.  22,  §§1,  2)  an  indictment  is 
sufficient  which  charges  that  the  ac- 
cused, at  a  specified  time,  and  at  a 
specified  place,  did  maintain  a  place 
for  the  illegal  sale  and  illegal  keeping 
of  liquors,  where  liquors  were  sold  for 
tippling  purposes,  and  that  the  place 
was  a  resort  where  liquors  were  sold, 
given  away,  drank  and  dispersed,  and 
a  common  nuisance,  etc.  State  v.  Fogg, 
107  Me.   177,   77  Atl.   714. 

51.  Sopher  r.  State,  169  Ind.  177, 
181,  81  N.  E.  913,  14  L.  E.  A.  (N.  S.) 
172;  State  v.  Parkersburg  Brewg.  Co., 
53   W.  Va.   591,  45   S.   E.   924. 

[a]  When  the  statiite  omits  or  neg- 
lects to  define  what  act  constitutes  a 
nuisance,  an  indictment  for  a  nuisance 
must  aver  facts  showing  that  the  pub- 
lie  was  affected  by  the  manner  in 
which  the  defendant  kept  his  place 
(Mains  r.  State,  42  Ind.  327,  13  Am. 
Eep.  364),  so  that  it  is  not  sufficient 
to  allege  that  the  defendant  kept  his 
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house  in  a  disorderly  manner,  but  it 
should  specify  the  facts  constituting 
the  disorderly  manner  in  which  the 
house  is  kept.  Hosea  v.  State,  47  Ind. 
180. 

52.  Ind.— Fletcher  v.  State,  54  Ind. 
462.  la. — State  v.  Freeman,  27  Iowa 
333.  Me.— State  v.  Trowbridge,  112  Me. 
16,  90  A+1.  494;  State  r.  Dorr,  82  Me. 
157,  19  Atl.  157;  State  r.  Ryan,  81 
Me.  107,  16  Atl.  406.  Mass.— Com,  v. 
Howe,  13  Gray  26.  Mo.— State  v.  In- 
gram, 118  Mo.  App.  323,  94  S.  W.  790. 

[a]  A  person  who  having  control  of 
a  place  knowingly  allows  or  permits  it 
to  be  used  as  a  place  of  resort,  if  he 
has  authoritj"  over  it  to  prevent  that 
use  or  to  permit  that  use,  and  he  per- 
mits it,  he,  in  the  eye  of  the  law,  main- 
tains it,  when  the  offense  is  a  mis- 
demeanor. The  words  "did  keep  and 
maintain,"  apply  either  to  one  who  oc- 
cupies, or  to  one  who  controls  the  oc- 
cupation and  procures  or  permits  the 
illegal  use  of  the  place.  State  r.  Fogg, 
107  Me.  177,  77  Atl.  714.  See  also 
State  r.  Trowbridge,  112  Me.  16,  90  Atl. 
494. 

[b]  An  indictment  alleging  that  the 
defendant  "did  keep  and  maintain  a 
common  nuisance,  to-wit:  A  certain 
building  .  .  .  occupied  by  the  said 
[the  defendant]  as  a  saloon  and  shop, 
and  resorted  to  for  the  illegal  sale  of 
intoxicating  liquors,"  etc.,  is  insuffi- 
cient. The  term  "resorted  to"  and 
"used  for"  (the  latter  being  the  statu- 
tory term)  not  being  equivalent  terms. 
State  r.  Dodge,  78  Me.  439,  distinguish- 
ing State  r.  Lang,  63  Me.  215. 

[c]  Charging  Sale. — Under  a  statute 
describing  and  defining  the  offense  as 
being  committed  by  using  and  keeping 
of  a  place  for  the  purpose  of  selling 
intoxicating  liquors,  it  is  unnecessary 
to  allege  a  sale,  or  a  keeping  for  sale, 
the  offense  being  the  "keeping"  of 
the  place.  State  t*.  Freeman,  27  Iowa 
333.  See  also  State  v.  Price,  75  Iowa 
243,  39  N.  W.  291. 

53.  Com.  V.  Shea,  115  Mass.  102. 
Compare.  City  of  Topeka  v.  Eaynor,  8 
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The  language  of  the  statute  may  be  such,  however,  as  to  require  that 
actual  sales  of  liquor  be  alleged,^*  and  that  the  illegal  character  of 
the  sales  be  set  forth,^^  though  generally  an  allegation  that  the  de- 
fendant had  no  permit  or  license  to  sell  is  not  essential.^^  On  a 
prosecution  for  keeping  a  place  which  is  a  liquor  nuisance,  it  must 
appear  m  the  indictment  that  defendant  is  the  keeper  of  the  place  " 
Ordinarily  it  is  not  necessary  that  the  indictment  should  show  the 
nuisance  existed  up  to  the  time  of  the  finding  of  the  indictment  ^^ 

Joinder  of  Offenses.  _  The  joinder  of  a  count  for  maintaining  a  liquor 
nuisance  with  a  count  for  illegally  keeping  or  selling  liquor  is  else- 
where discussed.^^  ' 

Duplicity.  _  The  unlawful  acts  specified  in  a  prohibitory  law  in  de- 
fining a  common  nuisance  may  be  charged  conjunctively  in  one  count «« 
An  indictment  is  not  duplicitous  that  charges  in  one  count  different 


Kan.  App.  279,  55  Pac.  509,  holding 
that  in  the  absence  of  a  motion  to 
make  the  complaint  more  definite  and 
certain  an  allegation  therein  that  the 
defendant  "did  then  and  there  unlaw- 
fully and  wrongfully  keep  and  main- 
tain a  place  where  whisky,  lager  beer, 
and  other  intoxicating  "liquors  were 
kept  for  sale,"  is  sufficiently  definite 
and  certain  in  describing  the  kind  of 
liquor. 

54.  Ind.— Terre  Haute  Brewg.  Co.  v. 
State,  169  Ind.  242,  82  N.  E.  81.  Ohio. 
Miller  v.  State,  3  Ohio  St.  476,  a  series 
of  sales  is  necessary.  Va. — State  v. 
Parkersburg  Brewg.  Co.,  53  W.  Va. 
591,  45   S.  E.   924. 

[a]  In  charging  the  defendant  with 
maintaining  a  nuisance  by  keeping  a 
place  for  the  illegal  sale  of  intoxicat- 
ing liquors,  the  proper  averment  is  the 
keeping  a  place  where  such  liquors 
"were  then  and  there  sold"  rather 
than  "are  sold."  Johnson  v.  People, 
44  111.  App.  642. 

[b]  In  Iowa  an  offense  under  sec- 
tion 1543  of  the  code  relating  to  liquor 
nuisances  is  sufficiently  charged  where 
it  is  alleged  that  the  defendant  used 
the  premises  described  for  the  purpose 
of  selling  therein,  and  that  he  did  sell 
therein  intoxicating  liquors  prohibited 
by  law  (State  v.  Adams,  81  Iowa  593, 
47  N.  W.  770),  as  under  that  statute 
to  constitute  a  nuisance  there  must  be 
a  selling,  or  a  keeping  with  intent  to 
sell,  in  a  building  or  place,  in  violation 
of  law.  State  v.  Niers,  87  Iowa  723, 
54  N.  W.  1076;  State  v.  Howorth,  70 
Iowa  157,  30  N.  W.  389;  State  v.  Har- 
ris, 64  Iowa  287,  20  N.  W.  439;  State 
V.  Harris,  27  Iowa  429;  State  v.  Hass, 
22  Iowa  193.     See  also  State  v.  Euf  er- 1 


ty,  70  Iowa  160,  30  N.  W.  391;  State 
V.  Freeman,  27  Iowa  333.  Compare, 
State  v.  Hass,  22  Iowa  193. 

55.  Sopher  v.  State,  169  Ind.  177, 
182,  81  N.  E.  913,  14  L.  E.  A.  (N.  S.) 
172.  ^ 

[a]  Unlawful  Sale.~An  allegation 
that  the  defendant  "did  wilfully  and 
unlawfully  keep  and  maintain  a  place 
[describing  it]  where  intoxicating 
liquors  were  sold,  bartered  and  given 
away,"  sufficiently  charges  that  the 
sales  made  there  were  unlawful.  State 
v.  Erickson,  14  N.  D.  139,  103  N.  W. 
389. 

56.  la.— State  v.  Allen,  32  Iowa  248; 
State  v.  Freeman,  27  Iowa  333.  Kan. 
State  V.  Teissedre,  30  Kan.  476,  2  Pac. 
650.  N.  D.— State  v.  Erickson,  14  N.  D. 
139,  103  N.  W.  389. 

[a]  In  West  Virginia,  if  the  prose- 
cution is  under  section  1  of  eh.  32  of 
the  code,  it  is  necessary  to  allege  that 
the  defendant  had  no  license.  State 
r.  Parkersburg  Brewg.  Co.,  53  W.  Va. 
591,  45  S.  E.  924. 

57.  Grom  r.  The  People,  135  HI. 
App.  453;  State  r.  Nickerson,  30  Kan. 
545,  2  Pac.  654.  See  State  r.  Arsenault, 
106  Me.  192,  76  Atl.  410. 

[a]  It  is  not  sufficient  to  allege  that 
defendant  sold  intoxicating  liquor  at 
the  place  complained  of.  Grom  v.  The 
People,  135  111.  App.  453. 

58.  State  v.  Schilling,   14  Iowa  455. 
[a]     But  no  order  of  abatement  can 

be  made  unless  the  nuisance  continues 
to  exist  at  the  time  the  order  is  made. 
Miller  r.  State,  3  Ohio  St.  -J  76;  State 
r.  Sundrv  Persons,  2  Ohio  Dec.  (Re- 
print)  435,  3  AVest.  L.  Month.  92. 

59.  See  supra,  III,  B,  8. 

60.  State    v.    Labore,    SO    Kan.    664, 
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ways  of  committing  the  crime  of  nuisance.^^  But  to  charge  in  one 
S  ?hartrdefeMant  maintained  a  nuisance  m  two  separate  bmld- 
inos  both  of  which  are  described,  is  bad  for  duplicity «- 

Joinder  of  Defendants.  -  In  accordance  with  general  rules  elsewhere 
discussed  one  defendant  may  be  charged  with  maintaining  a  liquor 
nuisance  and  another  defendant  with  aiding  in  its  maintenance. 

Second  Offense, -Under  statutes  providing  for  the  offense  ot  keeping, 
and  maintenance  of  a  common  nuisance,  as  of  a  second  offense,  the  in- 
formation need  not  describe  the  former  conviction  with  the  same  par- 
ticularity necessary  in  setting  out  the  subsequent  offense ;  ^  briet  de- 
scription of  the  former  conviction  is  sufficient.^* 

Conclusion.  -It  is  sufficient  if  the  indictment  conclude     against  the 
form  of  the  statute,"  etc.*'^ 

b.  Alleging  Time  of  Commission.  — The  offense  may  be  alleged  as 
occurring  on  a  specified  day  and  on  divers  other  days  and  times  "be- 


103  Pac.  106;  State  v.  Trowbridge,  112 
Me.  16,  90  Atl.  494.  Compare  supra, 
III,  B,  10. 

[a]  An  indictment  charging  in  one 
count  the  keeping  and  maintaining  of 
a  place  (describing  it  by  all  the  terms 
used  in  the  statute)  used  for  the  illegal 
sale  of  intoxicants,  and  for  the  habitual 
resort  of  intemperate,  idle,  dissolute 
and  disorderly  persons,  is  not  duplici- 
tous.  State  v.  Brady,  16  E.  I.  51,  12 
Atl.  238. 

61.  State  v.  Niers,  87  Iowa  723,  54 
N.  W.  1076  (the  indictment  charged 
the  defendant  with  using  a  building 
for  the  purpose  of  selling  intoxicating 
liciuors  therein  contrary  to  law,  and 
for  the  purpose  of  owning  and  keeping 
intoxicating  liquors  therein  with  the 
intent  to  unlawfully  sell  the  same,  and 
with  selling  intoxicating  liquors  there- 
in contrary  to  law) ;  State  v.  Dean,  44 
Iowa   648. 

See  generally  12  Standard  Proc.  505. 

[a]  An  indictment  is  not  dupliei- 
tous  because  it  alleges  that  the  de- 
fendant did  keep  and  maintain  and 
assist  in  keeping  and  maintaining  a 
common  nuisance,  etc.  Furthermore, 
the  statement  that  the  defendant  ' '  as- 
sisted" in  keeping  and  maintaining 
the  nuisance  may  be  regarded  as  sur- 
plusage. State  V.  Nield,  4  Kan.  App. 
626,  45  Pac.  623. 

[b]  An  indictment  is  not  duplicitous 
tl'.at  alleges  the  defendant,  at  a  time 
and  place  named,  kept  and  maintained 
"a  certain  building,  to-wit,  a  dwelling 
house,  used  as  a  house  of  ill  fame, 
resorted  to  for  prostitution,  lewdness 
and   for  illegal   gaming,   and   used   for 
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the  illegal  sale  and  keeping  of  in- 
toxicating liquors,  the  said  building,  so 
used  as  aforesaid,  being  then  and  there 
a  common  nuisance."  Com.  v.  Ballou,, 
124  Mass.  26.  To  same  effect.  Com. 
r.  Kimball,  7  Gray  (Mass.)  328;  Kern 
V.  State,  7  Ohio  St.  411. 

62.  In  State  v.  Wester,  67  Kan.  810, 
74  Pac.  239,  the  defendant  was  charged 
with  maintaining  a  nuisance  on  lots 
79,  81  and  83  on  a  certain  street  and 
city  specified  "in  a  certain  building 
known  as  a  livery  barn,  and  in  a  cer- 
tain one-story  building  situated  on  said 
lots,  known  as  the  barber  shop,"  both. 
being  places  where  intoxicating  liquors 
were  sold,  etc. 

63.  State  v.  Ruby,  68  Me.  543.  See 
1  Standard  Pkoc.  141;  12  Standard 
Proc.  497. 

64.  State  v.  Bloomdale,  21  N.  D.  77, 
128  N".  W.  682. 

[aj  If  the  time  and  place  of  the 
former  conviction,  and  the  court  where- 
in it  was  had  were  definitely  stated, 
it  will  be  held  a  good  allegation  of 
a  former  conviction.  State  r.  Bloom- 
dale,  21  N.  D.  77,  128  N.  W.  682. 

65.  Com.  V.  Howe,  13  Gray  (Mass.) 
26.  See  also  State  v.  Ehodes,  2  Ind. 
321,  and  III,  B,  3. 

[a]  In  Illinois  it  has  been  held  suf- 
ficient to  allege  that  the  sales  were 
made  in  violation  of  the  act  providing 
for  the  creation  of  anti-saloon  terri- 
tory, and  prohibiting  the  licensing  and 
sale  of  intoxicating  liquors  therein. 
People  V.  Weaver,  173  HI.  App.  455. 

[b]  And  see  Johnson  r.  People,  44 
111.  App.  642,  that  the  indictment  should 

,  conclude  that  the  liquors  were  sold  in 
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tween  the  day  mentioned  and  prior  to  the  filing  of  the  indictment.^^ 
And  where  a  selling  must  be  alleged  to  constitute  the  crime,  the  accusa- 
tion must  allege  concurrence  of  time  in  keeping  of  the  place  and  the 
sale  of  the  liquor.*^^ 

e.  Describing  Place  of  Commission.  —  In  prosecutions  of  this  char- 
acter some  description  of  the  place  where  the  offense  is  alleged  to  have 
been  committed  is  essential,  but  a  general  description  is  sufficient  where 
the  proceeding  is  personal  and  no  order  of  abatement  or  similar  process 
is  sought.^^    The  statutes  sometimes  make  it  necessary  to  describe  the 


violation  of  the  dramshop  act  rather 
than  "in  violation  of  the  law  of  the 
state  of  Illinois." 

[cj  In  Iowa,  the  indictment  is  not 
vitiated  because  it  had  no  formal  ter-- 
mination.  State  v.  Schilling,  14  Iowa 
455.  See  also  City  of  Topeka  t\  Ray- 
nor,  8  Kan.  App.  279,  55  Pac.  509. 

66.  la.— Our  House  No.  2  v.  State, 
4  G.  Gr.  172.  Me.— State  v.  Welch,  7 
Atl.  475;  State  v.  Buck,  78  Me.  193, 
3  Atl.  573.  Mass. — Com.  v.  Gallagher, 
145  Mass,  104,  13  N.  E.  359;  Com.  v. 
Sheehan,  143  Mass.  468,  9  N.  E.  839; 
Com.  V.  Dunn,  111  Mass.  426;  Com.  v. 
Welsh,  1  Allen  1;  Com.  v.  Hoye,  9 
Gray  292;  Com.  r.  Keefe,  9  Gray  290. 
S,  C— State  V.  Prater,  59  S.  C.  271,  37 
S.  E.  933. 

See  generally  12  Standard  Proc. 
424;  and  compare  supra,  III,  B,  7,  a, 
(IX). 

[a]  An  allegation  that  on  the  1st 
day  of  May,  1907,  before  the  finding 
of  the  indictment  and  up  to,  and  in- 
cluding the  day  of  the  finding  of  the 
indictment,  charges  a  continuing  of- 
fense. Miller  v.  Com.  (Ky.),  113  S.  W. 
518. 

[b]  Where  it  is  alleged  that  the 
defendant  occupied  a  building  for  the 
illegal  keeping  and  sale  of  intoxicating 
liquors,  the  time  and  place  being  stated, 
an  omission  of  the  date  of  the  offense 
in  a  subsequent  portion  of  the  indict- 
ment which  characterizes  the  act  and 
declares  that  it  rendered  him  guilty  of 
keeping  a  nuisance,  does  not  affect  the 
validitv  of  the  indictment.  State  v. 
Buck,  78  Me.  193,  3  Atl.  573, 

67.  State  v.  Chiles,  64  Kan.  453,  67 
Pac.  884. 

68.  la.— State  v.  Waltz,  74  Iowa  610, 
38  N.  W.  494;  State  r.  Schilling,  14 
Iowa  455;  State  v.  Kreig,  13  Iowa  462; 
Hintermeister  v.  State,  1  Iowa  101. 
Kan. — State  i:  Knoby,  6  Kan.  App.  334, 
51  Pac.  53,  describing  place  as  a 
"building  located   on  lot  12,  block  28, 


in  the  town  of  Sylvan  Grove,  in  Lin- 
coln county,  Kansas,"  sufficient.  Me. 
State  V.  Cox,  82  Me.  417,  19  Atl.  857 
(sustaining  an  allegation  that  the  nuis- 
ance was  maintained  in  a  certain  room 
in  a  building  particularly  identified); 
State  r.  Hall,  79  Me.  501,  11  Atl.  181 
(sustaining  an  allegation  that  the 
building  was  located  at  the  corner  of 
depot  square  in  a  specified  town); 
State  V.  Lang,  63  Me.  215.  Mass. — Com. 
V.  Quinlan,  153  Mass.  483,  27  N.  E.  8; 
Cora,  V.  Lee,  148  Mass.  8,  18  N.  E. 
586  (sustaining  a  description  by  street, 
house  number,  and  city  where  located); 
Com.  r.  Hill,  14  Gray  24;  Com.  v.  Lo- 
gan, 12  Gray  136;  Com.  v.  Skelley,  10 
Gray  464;  Com.  v.  Gallagher,  1  Allen 
592.  N.  D.— State  f.  Ball,  19  N.  D. 
782,  123  N.  W.  826;  State  v.  Kruse, 
19  N.  D.  203,  124  N.  W.  385;  State 
V.  O'Neal,  19  N.  D.  426,  124  N.  W. 
68;  State  v.  Wisnewski,  13  N.  D.  649, 
102  N.  W.  883;  State  f.  Eozum,  8  N.  D. 
548,  80  N.  W.  477. 

See  generally  12  Standard  Proc.  135, 
and  compare  supra,  III,  B,  6,  a. 

[a]  A  description  is  sufficient  which 
will  enable  the  place  to  be  located. 
Daxanbeklar  v.  People,  93  111.  App. 
553. 

[b]  It  is  sufficient  to  describe  the 
defendant's  premises  as  "a  certain 
frame  building  under  his  control,  as  a 
place  for  the  sale  of  intoxicating 
liquors,"  etc.  State  r.  Schilling,  14 
Iowa  455;  State  r.  Kreig,  13  Iowa  462. 

[c]  It  is  sufficient  to  charge  the  de- 
fendant with  maintaining  a  liquor  nuis- 
ance in  the  county  in  a  "certain  build- 
ing known  as  a  'saloon.'  "  State  V. 
Waltz,  74  Iowa  610,  38  N.  W.  494. 

[d]  Where  the  statute  makes  the 
abatement  of  the  nuisance  discretion- 
ary, a  description  of  the  precise  local- 
itv  is  not  necessary,  Howard  v.  State, 
6'lnd.  444. 

[e]  An  indictment  for  keeping  a 
nuisance  which  does  not  seek  the  abate- 
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place  as  a  place  of  public  resort,  eatmg  house,  or  grocery  etc  If 
the  place  is  to  be  abated  as  a  nuisance,  it  is  necessary  that  it  be  de- 
scribed with  such  particularity  that  the  officer  executing  the  judgment 
of  abatement  shall  be  both  guided  and  protected.' 


ment  thereof,  describing  the  place 
■where  it  is  alleged  to  be  maintained, 
as  in  a  certain  kind  of  building,  sit- 
uate on  certain  lots,  describing  them 
by  number  on  a  certain  map  but  with- 
out specifying  their  particular  location, 
sufficiently  describes  the  -  premises. 
Fletcher  v.  State,  54  Ind.  462. 

[f]  Where  no  order  of  abatement 
of  the  nuisance,  or  to  establish  a  lien 
against  the  premises  is  sought,  a  de- 
scription of  the  place  as  a  saloon  in 
a  building,  situated  in  the  city,  county 
and  state  therein  specified  is  sufficient. 
State  V.  Kruse,  19  N.  D.  203,  124  N.  W. 
385. 

[g]  Proof  Must  Conform  to  Allega- 
tions.— Although  it  may  not  have  been 
necessary  to  describe  the  place  with 
particularity  in  the  first  instance,  if 
it  should  be  so  described,  the  proof 
must  substantially  conform  thereto. 
State  V.  O'Neal,  19  N.  D.  426,  12 i 
N.  W.  68.  See  also  State  r.  Ingram, 
118  Mo.  App.  323,  94  S.  W.  790. 

[h]  Building  and  Tenement. — "A 
building  wholly  occupied  by  the  de- 
fendant, and  used  by  him  in  whole 
or  in  part  for  the  illegal  keeping,  or 
sale  of  intoxicating  liquors,  may  be 
described  .  .  .  as  a  building,  or  as 
a  building  and  tenement  or  as  a  tene- 
ment, .  .  .  but  a  tenement  is  not  neces- 
sarily an  entire  building;  it  may  be 
part  of  a  building;  and  while  allega- 
tions that  defendant  kept  and  main- 
tained a  'common  nuisance,  to- 
wit,  a  building,  to-wit,  a  tene- 
ment in  building,'  etc.,  are  not  so  in- 
consistent as  to  make  it  necessary  to 
quash  the  indictment,  the  prosecution 
would  be  confined  to  the  proof  of  the 
offense  as  defined  by  the  last  specifica- 
tion." Com.  r.  Lee,  148  Mass.  8,  18 
N.  E.  586. 

[i]  Place  Situated  in  Two  Towns. 
"Where  a  single  room  is  situated  partly 
in  one  town,  and  partly  in  another, 
it  is  sufficient  to  allege  that  the  nuis- 
ance was  maintained  in  a  "tenement" 
situated  in  a  specified  town,  as  taking 
in  the  whole  room.  It  was  not  the 
less  his  tenement  because  that  tene- 
ment included  other  premises  not  in 
the   town   in   which  the  complaint  was 
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prosecuted.     Com.  v.  Hersey,  144  Mass. 
297,  11  N.  E.  116. 

[j]  The  preliminary  complaint  is  not 
required  to  describe  the  place  with  the 
same  particularity  as  the  indictment  or 
information.  State  v.  Rozum,  8  N.  D. 
548,  80  N.  W.  477. 

69.  111.— Grom  i:  The  People,  135  111. 
App.  453.  Ohio. — Aultfather  v.  State, 
4  Ohio  St.  467;  Miller  v.  State,  3  Ohio 
St.  476.  Tex. — Tejszeaski  v.  Dallas 
(Tex.  Crim.),  45  S.  W.  569;  Segars  v. 
State,  35  Tex.  Crim.  45,  31  S.  W.  370. 
Vt.— State  r.  Stone,  54  Vt.  550.  Wis. 
See  State  v.  Gumber,  37  Wis.  298. 

[a]  An  allegation  that  the  defend- 
ant within  certain  dates  "in  a  cer- 
tain room,"  within  the  county  and 
state  specified,  did  then  and  there  sell 
intoxicating  liquor  "to  be  drunk  in, 
upon  and  about  the  room  and  premises 
where  so  sold,  and  in  the  room,  build- 
ing and  premises,  or  other  place  of 
public  resort  adjacent  to  said  room  and 
premises,"  etc.,  does  not  charge,  as 
required  by  the  Illinois  statute,  that 
the  room  was  a  place  of  public  resort, 
and  is  therefore  insufficient.  Grom  v. 
People,  135  111.  App.  453. 

[b]  Amendable  Defect.— The  fail- 
ure to  allege  tliat  the  place  kept  by 
the  defendant  Avas  "used  as  a  public 
resort,"  is  an  amendable  defect,  and 
such  amendment  may  be  permitted  even 
when  the  case  reaches  the  appellate 
court.     State  r.  Stone,  54  Vt.  550. 

70.  People  r.  Weaver,  173  111.  App. 
455,  460;  Grom  v.  The  People,  135  111. 
App.  453,  457;  State  v.  Manatt,  84  Iowa 
621,  51  N.  W.  73. 

fa]  A  particular  description  of  the 
building  is  necessary  when  abatement 
of  the  nuisance  is  sought.  State  v. 
Schuler,   109   Iowa   111,   80   N.   W.   213. 

[b]  No  order  of  abatement  can  be 
made  in  the  absence  of  averments  par- 
ticularly describing  the  locus.  It  does 
not,  however,  follow  that  the  offender 
may  not  be  punished  by  fine  upon  con- 
viction under  such  an  indictment.  State 
V.  Waltz,  74  Iowa  610,  38  N.  W.  494. 

[c]  Describing  the  place  as  "a  cer- 
tain room  on  the  first  floor  of  the 
premises  at  921  South  Main  street," 
etc.,  is  sufficient  when  it  does  not  ap- 
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d.  Averments  as  to  Knoivhdge  and  Control.  —  Where  the  defend- 
ant's keeping  of  the  place,  or  maintaining  the  nuisance,  is  alleged  in 
general  terms,  his  knowledge  of,  or  consent  to,  the  particular  matters 
constituting  the  nuisance  need  not  be  alleged  in  terms,'^^  and  in  a  pro- 
ceeding in  rem,  by  indictment,  against  the  premises,  neither  the  own- 
er's name  nor  his  knowledge  of  the  offense  need  be  alleged/^  Where 
it  is  charged  that  defendant  knowingly  permitted  premises  "con- 
trolled" by  him  to  be  used  for  the  illegal  purpose,  his  proprietary  in- 
terest is  sufficiently  alleged."  But  defendant's  control  of  the  prem- 
ises need  not  be  alleged  where  he  is  charged  with  using  the  place  for  the 
illegal  purpose/*  When  the  fact  that  defendant  knowingly  permitted 
unlawful  sales  to  be  made,  is  the  gist  of  the  offense,  the  indictment 
must  specifically  charge  in  what  particular  the  sale  or  sales  knowingly 
permitted  by  the  defendant  were  unlawful/^ 

3.  TrialJ*^  —  Questions  for  Jury.  —  In  accordance  with  the  general 
rule,  all  disputed  questions  of  fact  are  properly  submitted  to  the 
jury." 

4.  Judgment  or  Order.  —  Statutory  provision  is  made  in  some  jur- 
isdictions that  when  liquor  is  unlawfully  sold,  the  court  upon  convic- 
tion and  as  part  of  the  judgment  may  provide  that  the  place  wherein 
the  same  is  sold  be  declared  a  common  nuisance  and  abated  as  such.''^ 


pear  that  there  is  more  than  one  room 
on  the  first  floor.  Nor  would  the  fact 
that  the  place  was  defendant's  resi- 
dence prevent  the  place  from  being 
abated  if  a  nuisance  was  there  main- 
tained. People  V.  Shook,  175  111.  App. 
53. 

[d]  Describing  the  premises  as  sit- 
uate in  a  certain  city,  and  designating 
it  by'  street  and  number,  is  sufficient. 
People   V.    Dressen,    158    111.    App.    139. 

[e]  But  when  the  order  of  abate- 
ment is  not  directed  to,  or  to  be  exe- 
cuted by,  an  officer,  but  is  an  order 
to  the  person  convicted,  obedience  to 
which  may  be  enforced  by  attachment 
for  contempt,  it  is  unnecessary  to  de- 
scribe the  lot  where  it  is  situated,  or 
to  give  the  street  or  ward  or  the  city 
or  town.  Kern  v.  State,  7  Ohio  St. 
411;  Miller  v.  State,  3  Ohio  St.  476. 

71.  Nicholson  v.  People,  29  111.  App. 
57  (though  it  must  be  proved) ;  State 
V.  Arsenault,  106  Me.  192,  76  Atl.  410; 
State  r.  Stanley,  84  Me.  555,  24  Atl. 
983;  State  v.  Eyan,  81  Me.  107,  16 
Atl.  406. 

[a]  When  it  is  alleged  that  the 
house  occupied  by  the  defendant  was 
a  place  where  other  illegal  practices 
were  carried  on,  which  by  statute  con- 
stituted a  common  nuisance,  and  fur- 
ther that  he  kept  and  maintained  such 
nuisance,  it  is  unnecessary  to  allege  in 


terms  that  he  did,  knew  of  or  consented 
to  the  acts  and  conditions  prohibited. 
State  V.  Arsenault,  106  Me.  192,  76  Atl. 
410. 

[b]  Upon  a  prosecution  against  the 
owner  of  a  building,  an  allegation  that 
the  defendant  "a  certain  room  know- 
ingly let  to   and  permitted  to  be  used 

by    one    for    the    illegal    sale 

and  keeping  for  sale  of  intoxicating 
liquors,"  is  sufficient.  "Permitted  it 
to  be  used,"  is  only  another  form  of 
saying  it  was  used  with  his  consent, 
and  the  word  "knowingly"  must  be 
applied  to  "permitted,"  as  well  as  to 
the  words  "let  to."  State  v.  Pierce 
(Me.),  15  Atl.  68. 

72.  Our  House  No.  2  v.  State,  4  G, 
Gr.    (la.)    172. 

73.  State  v.  McGillic,  25  N.  D.  27, 
141   N.   W.   82. 

74.  State  v.  Schilling,  14  Iowa  455. 

75.  State  i-.  Parkersburg  Brewg.  Co., 
53  W.  Va.  591,  45  S.  E.  924. 

76.  See  generallv  the  title  "Trial." 

77.  State  v.  Huff,  76  Iowa  200,  40 
N.  W.  720.  See  generally  the  title 
"Province  of  Judge  and  Jury." 

78.  See  generally  the  statutes,  and 
the  following:  U.  S. — In  re  Swan,  150 
IT.  S.  637,  14  Sup.  Ct.  225,  37  L.  ed. 
1207;  Mugler  v.  Kansas,  123  U.  S.  623, 
8  Sup.  Ct.  273,  31  L.  ed.  205;  Bound 
V.   So.    Carolina  Ey.   Co.,   57  Fed.   485. 
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While  under  some  statutes  the  order  of  abatement  is  not  to  be  directed 
to  or  executed  by  any  officer,  but  must  be  an  order  to  the  person  con- 
victed obedience  to  which  may  be  enforced,  if  the  nuisance  be  con- 
tinued by  attachment  for  contempt  of  court,"  under  other  statutes 
the  order  of  abatement  is  directed  to  the  sheriff  or  other  officer  empow- 
ered by  the  statute,^"  and  directs  him  to  close  up  and  abate  the  place,^^ 
and  directs  the  manner  in  which  it  should  be  done.^^  The  order  of 
abatement  mav  be  entered  at  any  time  during  the  term  at  which  the 
conviction  is  had,^^  and  may  be  subsequent  to  the  day  on  which  im- 
prisonment or  fine  is  imposed  on  the  defendant.^* 

B.  Civil  Remedy.  —  1.  Generally.  —  In  the  absence  of  statute, 
equity  will  not  enjoin  or  restrain  the  illegal  sale  of  liquors,^^  unless 
the  complainant  can  show  that  his  property  rights  are  injuriously  af- 
fected thereby.^''  Under  statutes  in  some  states,  provision  is  made  for 
the  instituting  of  an  original  proceeding  to  declare  a  place  for  the  un- 
lawful sale  of  liquor  a  nuisance,  and  enjoining  or  authorizing  the  abate- 
ment thereof,  and  the  removal  and  sale  of  the  property  and  destruction 
of  the  liquors  and  closing  of  the  building.^^     Such  proceedings  have 


Ind. — McLaughlin  v.  State,  45  Ind.  338; 
Bepley  v.  State,  4  Ind.  264,  58  Am. 
Dec.  628.  la.— State  v.  Van  Vliet,  92 
Iowa  476,  61  N.  W.  241;  State  v.  Green- 
wav,  92  Iowa  472,  61  N.  W.  239.  Kan. 
State  V.  Crawford,  28  Kan.  726,  42 
Am.  Eep.  182.  Mass. — See  Fisher  v. 
JNIcGirr,  1  Gray  1,  27,  61  Am.  Dec.  381. 
N.  D.— State  v.  McMaster,  13  N.  D.  58, 
99  N.  W.  58.  K.  I.— State  v.  Paul,  5 
E.   I.   185,   194. 

[a]  "The  power  lodged  in  the  court 
to  abate  the  nuisance  upon  conviction 
is  not  a  part  of  the  punishment,  but 
is  a  power  incidental  to  the  punish- 
ment to  suppress  a  business  unlawfully 
conducted  that  is  peculiarly  the  sub- 
ject of  police  regulation.  People  v. 
Weaver,  173  HI.  App.  455,  458.  See 
also  Carleton  v.  Eugg,  149  Mass.  550, 
22  N.  E.  55,  14  Am.  St.  Eep.  446,  5  L. 
E.  A.  193.  See  also  State  v.  Adams, 
81  Iowa  593,  47  N.  W.  770,  as  to  the 
power  of  the  court  to  order  the  abate- 
ment of  the  nuisance. 

79.  Schultz  V.  State,  32  Ohio  St.  276; 
Kern  v.  State,  7  Ohio  St.  411;  Miller 
V.  State,  3  Ohio  St.  476. 

80.  State  v.  Saxton,  2  Kan.  App.  13, 
41  Pac.  1113. 

81.  State  V.  Saxton,  2  Kan.  App.  13, 
41  Pac.  1113. 

82.  State  v.  Saxton,  2  Kan.  App.  13, 
41  Pac.   1113. 

83.  State  v.  Sundry  Persons,  2  Ohio 
Dec.  (Eeprint)  435,  3  West.  L.  Month. 
92. 

84.  State  v.  Sundry  Persons,  2  Ohio 
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Dec.  (Eeprint)  435,  3  West.  L.  Month. 
92. 

85.  Ala. — Pike  County  DispensgLry 
V.  Town  of  Brundidge,  130  Ala.  193, 
30  So.  451.  Mo.— State  r.  Uhrig,  14 
Mo.  App.  413.  Pa. — Campbell  v.  Schol- 
field,  29  Leg.  Int.  325.  Tex.— Manor 
Casino  r.  State  (Tex.  Civ.  App.),  34 
S.  W.  769. 

[a]  Compare  Legg  v.  Anderson,  116 
Ga.  401,  42  S.  E.  720,  holding  that  in 
a  proper  case  a  court  of  equity  would 
have  jurisdiction  to  abate  a  liquor 
nuisance  independently   of   the   statute. 

As  to  abatement  of  nuisance  gen- 
erally, see  the  title  "Nuisance." 

86.  Manor  Casino  v.  State  (Tex. 
Civ.  App.),  34  S.  W.  769.  See  also 
Northern  Pac.  E.  Co.  v.  Whalen,  3 
Wash.  Ter.  452,  17  Pac.  890. 

87.  See  generally  the  statutes  and 
the  following:  la. — State  v.  Prouty,  115 
Iowa  657,  84  N.  W.  670.  Kan.— State. 
r.  Estep,  66  Kan.  416,  71  Pac.  857; 
State  r.  Stark,  63  Kan.  529,  66  Pac. 
243,  88  Am.  St.  Eep.  251,  54  L.  E.  A. 
910;  State  v.  Lord,  8  Kan.  App.  257, 
55  Pac.  503.  Me.— Davis  v.  Auid,  96 
Me.  559,  53  Atl.  118.  N.  D.— State  v. 
Nelson,  13  N.  D.  122,  99  N.  W.  1077; 
State  ex  rel.  McClory  v.  Donovan,  10 
N.  D.  610,  88  N.  W.  717. 

[a]  "This  proceeding  is  governed 
by  the  rules  which  relate  to  property, 
and  its  only  connection  with  persons 
is  through  property  in  which  they  may 
be  interested."     Carleton  v.  Eugg,  149 
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been  held  by  some  authorities  to  be  criminal  in  character  and  not  civil 
porceedings.^^  There  are  authorities,  however,  to  the  effect  that  such 
prceeedings  are  civil  in  nature.^^  This  remedy  is  usually  cumulative 
and  to  be  exercised  without  regard  to  whether  there  are  other  remedies 
which  might  or  might  not  bring  about  the  same  result.^" 

2.  How  Instituted.  —  Under  some  statutes  the  proceeding  is  begun 
by  petition,"^  under  others  it  is  begun  by  information.^^ 

3.  Parties.93  _  ^^  y-^^^  j^j^^  Institute.  —  The  statutes  usually  pro- 
vide by  whom  the  proceeding  may  be  instituted ;  such  authority  is  usu- 
ally conferred  on  any  citizen  of  the  county''*  who  may  prosecute  it  in 
his  own  name  according  to  some  authorities,  though  the  proceeding  be 


Mass.    550,    22    N.    E.    55,    14    Am.    St. 
Eep.   446,  5   L.   E.   A.   193. 

[b]  Municipalities  may,  if  empow- 
ered by  "liarter  adopt  ordinances  of  a 
similar  character.  -  Laugel  r.  Buslinell, 
197  111.  20,  63  N.  E.  1086,  58  L.  E.  A. 
266,  affirming  96  111.  App.  618;  Har- 
baugh  f.  Monmouth,  74  111.  367;  Darst 
V.  People,  51  111.  286,  2  Am.  Eep.  301; 
East  St.  Louis  v.  Wehrung,  50  111.  28; 
Goddard  v.  Jacksonville,  15  111.  588,  60 
Am.  Dec.  773;  City  of  Topeka  v.  Eay- 
nor,  8  Kan.  App.  279,  55  Pac.  509. 

88.  State  v.  Crawford,  28  Kan.  743. 
See  also  Norris'  House  v.  State,  3  Gr. 
(Iowa)    513. 

89.  N.  H.— State  ex  rel.  Thorndike 
f.  Collins,  68  N.  H.  299,  44  Atl.  495. 
N.  D.— State  v.  McMaster,  13  N.  D.  58, 
99  N.  W.  58.  Vt.— State  v.  Collins,  74 
Tt.   43,   52   Atl.   69. 

See  also  Wright  v.  O'Brien,  98  Me. 
196,  56  Atl.  647  (holding  that  the  pro- 
ceeding is  governed  by  the  general 
rules  of  equity  procedure,  but  is  not 
subject  in  every  respect  to  the  strict- 
ness of  equity  pleading) ;  State  v. 
Marston,  64  N.  H.  603,  15  Atl.  222, 
holding  that  the  petition  ought  to  be 
framed   according  to   equity  rules. 

90.  Ga. — Legg  v.  Anderson,  116  Ga. 
401,  42  S.  E.  720r  la.— Littleton  v.  Fritz, 
65  Iowa  488,  22  N.  W.  641,  54  Am. 
Eep.  19.  Kan. — State  v.  Saxton,  2  Kan. 
App.  13,  41  Pac.  1113. 

[a]  That  the  state  by  statute  or 
common  law  can  proceed,  and  has  hith- 
erto proceeded,  by  criminal  prosecution 
to  punish  for  the  maintenance  of  a 
common  nuisance,  and  also  to  abate  the 
nuisance,  does  not  prevent  the  legis- 
lature authorizing  it  to  proceed  in 
equity  to  restrain,  enjoin,  or  abate 
such  nuisance  by  the  use  of  the  equity 
writ  of  injunction.  Davis  v.  Auld,  96 
Me.   559,  53  Atl.  118.     See  also   Carle- 


ton  V.  Eugg,  149  Mass.  550,  22  X.  E. 
53,  14  Am.  St.  Eep.  446,  5  L.  E.  A. 
193. 

[b]  Under  the  West  Virginia  stat- 
ute (Code,  ch.  32,  §18)  a  court  of 
equity  cannot  restrain  by  injunction  a 
party  charged  with  selling  intoxicating 
liquors  contrary  to  law,  or  abate  the 
house,  building  or  place  where  such 
liquors  are  so  alleged  to  be  sold,  until 
the  owner  or  keeper  of  such  house  has 
been  convicted  of  such  unlawful  selling 
at  the  place  named  in  the  bill.  Hart- 
ley V.  Henretta,  35  W.  Va.  222,  13  S.  C. 
375. 

91.  State  V.  Prouty,  115  I»wa  657, 
84  N.  W.  670;  Pottenger  v.  State  ex  rel. 
54  Kan.  312,  38  Pac.  278.  See  gen- 
erally the   statutes. 

[a]  In  Massachusetts  it  may  be  be- 
gun by  a  petition  of  not  less  than  ten 
legal  voters  of  the  town  or  city  where 
the  nuisance  is  situated,  or  by  an  in- 
formatien  filed  bv  the  district  attorney. 
Carleton  v.  Eugg,  149  Mass.  550,  22 
N.  E.  55,  14  Am.  St.  Eep.  446,  5  L. 
E.  A.   193. 

92.  State  v.  Strickford,  70  N.  H. 
297,  47  Atl.  262. 

[a]  An  early  Iowa  statute  (Code, 
1850,  ch.  55,  §932)  provided  for  tlie 
filing  of  either  an  indictment  or  in- 
formation. Norris'  House  v.  State,  3 
Gr.   (Iowa)   513. 

93.  See  generally  the  title  "Par- 
ties." 

94.  See  generally  the  statutes,  and 
Ga. — Legg  r.  Anderson,  116  Ga.  401,  42 
S.  E.  720.  la.— State  v.  Proutv,  115 
Iowa  657,  84  N.  W.  670;  Fuller  v.  Mc- 
Donnell, 75  Iowa  220,  39  N.  W.  277; 
Littleton  v.  Fritz,  65  Iowa  488,  22  X. 
W.  641,  54  Am.  Eep.  19.  Kan.— State 
V.  Estep,  66  Kan.  416,  71  Pac.  857; 
State  r.  Saxton,  2  Kan.  App.  13,  41 
Pac.  1113. 
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considered  for  the  public  benefit.^^  Some  statutes  provide  that  liquor 
nuTsances  may  be  enjoined  and  abated  by  action  m  the  name  of  the 
TtrhoweTer ;-  and  for  the  institution  of  such  proceeding  by  a  desig- 
nated public  officer.^^  ,  • ,  j 
b  Defendant.  — All  parties  who  maintain  the  nuisance,  or  aid  and 
abet  its  maintenance,  are  properly  made  parties  defendant.  This  in- 
cludes the  keeper  of  the  place,  his  lessor,  as  well  as  the  owner  of  the 
building ^«    The  occupant  is  the  necessary  party;  the  owner  need  not 


[a]  The  Massachusetts  statute  (St., 

1887,  ch.  380,  §1)  provides  that  the 
proceeding  may  be  instituted  upon  an 
information  by  a  district  attorney,  or 
upon  the  petition  of  not  less  than  ten 
legal  voters  of  the  town  or  city  where 
the  alleged  nuisance  is  situated.  Carle- 
ton  V.  Ziiigg,  149  Mass.  550,  22  N.  E, 
55,  14  Am.  St.  Eep.  446,  5  L.  E.  A. 
193.  ' 

[b]  In  New  Hampshire  twenty  legal 
voters  may  join  in  a  petition  which 
will  be  regarded  as  equivalent  to  an 
information  filed  by  the  county  solici- 
tor. State  ex  rel.  Thorndike  V.  Collins, 
68   K   H.   46,   36  Atl.   550. 

[c]  In  New  York  the  statute  re- 
quires the  action  to  be  brought  by  a 
taxpayer.  Wheaton  v.  Slattery,  96  App. 
Div.  102,  88  N.  Y.  Supp.  1074. 

[d]  When  brought  by  a  citizen  of 
the  county  he  may  employ  a  private 
attorney  to  represent  him  in  the  pro- 
ceeding without  authority  from  the 
state's  attorney  or  attorney-general. 
Maloney  v.  Traverse,  87  Iowa  306,  54 
N.  W.  155;  State  ex  rel.  Martin  v. 
Bradley,  10  N.  D.  157,  86  N.  W.  354. 

[e]  Removal  from  the  county  after 
the  action  is  begun  does  not  affect 
plaintiff's  right  to  prosecute  the  ac- 
tion. Judge  V.  Kahl,  74  Iowa  486,  38 
N.  W.   173. 

[f]  Citizen  of  another  county  can- 
not bring  the  action,  unless  statute  so 
provides.  Applegate  v.  Winebrenner, 
66  Iowa  67,  23  N.  W.  267. 

[g]  Intervention. — Another  citizen, 
though  of  the  same  county,  has  no 
right  to  intervene.  Conley  v.  Zerber, 
74  Iowa  699,  39  N.  W.  113. 

95.  Applegate  v.  Winebrenner,  66 
Iowa  67,  23  N.  W.  267;  State  v.  Mc- 
Master,  13  N.  D.  58,  99  N.  W.  58. 

96.  In  re  Swan,  150  IJ.  S.  637,  14 
Sup.  Ct.  225,  37  L.  ed.  1207;  Pottenger 
f.  State,  54  Kan.  312,  38  Pac.  278; 
State  r.  Saxton,  2  Kan.  App.  13,  41 
Pac.  1113. 

[a]     The    Kansas     statute     provides 
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"that  the  attorney  general,  county  at- 
torney, er  any  citizen  of  the  county  , 
v,diere  such  a  nuisance  exists,  may 
maintain  an  action  in  the  name  of  the 
state  to  abate  and  perpetually  enjoin 
it."  A  citizen  cannot  maintain  the 
action  in  his  own  name,  however.  State 
V.  Stark,  63  Kan.  529,  66  Pac.  243,  88 
Am.  St.  Eep.  251,  54  L.  E.  A.  910. 
See  Kansas  v.  Ziebold,  123  U.  S.  623, 
8  Sup.  Ct.  273,  31  L.  ed.  205. 

97.  See  generallv  the  statutes,  and 
Ga.— Walker  v.  McXelly,  121  Ga.  114, 
48  S.  E.  718.  Kan. — Pottenger  v.  State, 
54  Kan.  312,  38  Pac.  278.  N.  H.— State 
r.  Lvnch,  72  N.  II.  185,  55  Atl.  553; 
State  V.  Strickford,  70  N.  H.  297,  47 
Atl.  262.  N.  D. — State  v.  Patterson,  13 
N.  D.  70,  99  N.  W.  67. 

98.  Tron  i\  Lewis,  31  Ind.  App.  178, 
66  N.  E.  490;  Bell  v.  Glaseker,  82  Iowa 
736,  47  X.  W.  1042;  State  V.  Douglass, 
75  Iowa  432,  39  N.  W.  686;  Martin  v. 
Blattner,  68  Iowa  286,  25  N.  W.  131, 
27  N.  W.  244. 

[a]  Premises  as  Defendant.  —  An 
early  Iowa  statute  (Code,  1850,  ch.  55, 
§932)  provided  for  a  proceeding  against 
the  shop,  or  building,  or  ground  itself. 
The  owner  of  the  house  occupies  the 
same  position  as  he  would  if  the  in- 
dictment had  been  against  him,  the  in- 
dictment being  virtually  against  him. 
Norris'  House  v.  The  State,  3  Gr. 
(Iowa)    513. 

[b]  All  persons  interested  as  own- 
ers in  the  property  should  be  before 
the  court,  and  when  the  illegal  busi- 
ness is  carried  on  by  a  partnership,  all 
the  members  thereof  must  be  made 
parties.  Shear  v.  Green,  73  Iowa  688) 
36  N.  W.  642. 

[c]  Persons  other  than  the  owner 
and  keeper  having  an  interest  in  the 
promises  such  as  a  mortgagee  cannot 
he;  enjoined  without  an  allegation  of 
his  right  of  possession  or  control.  State 
V.  Massey,  72  Vt.  210,  47  Atl.  834. 

[d]  Assignee  in  Bankruptcy. — The 
state    court    has    jurisdiction    over    an 
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necessarily  be  joined,  but  no  injunction  can  be  issued  against  an  owner 
who  is  not  a  defendant  and  who  has  had  notice  of  the  proceeding.^^ 

4.  Ponn  and  Sufficiency  of  Information  or  Petition.^  —  The  peti- 
tion or  information  must  show  that  the  premises  are  situated  within 
the  territorial  jurisdiction  of  the  court,-  and  must  show  that  the  de- 
fendant maintains  the  nuisance  complained  ef.^  There  should  be  an 
allegation  as  to  the  illegal  use  that  constitutes  the  nuisance  complained 
of.*    It  has  been  held  under  some  statutes  that  it  is  sufficient  to  allege 


assignee  in  bankruptcy  for  the  abate- 
ment of  a  liquor  nuisance.  Eadford  <;. 
Thornell,   81   Iowa   709,   45   N.   W.    890. 

99.  State  v.  Marston,  64  N.  H.  603, 
15  Atl.  222.  See  also  State  v.  Parkers- 
burg  Brewg.  Co.,  53  W.  Va.  591,  45 
S.  E.  924,  that  ownership  of  the  house 
by  the  defendant  must  be  shown. 

[a]  When  no  lien  is  sought  against 
the  property,  the  owner's  name  need 
not  be  stated.  Our  House  No.  2  v. 
State,  4  G.  Gr.   (Iowa)   172. 

1.  Petition  for  Injunction  To  Abate 
Liquor  Nuisance. — (Title  of  court  and 
cause.)  This  action  is  brouglit  and 
prosecuted  in  the  name  of  (giving  name 
of  complainant)  for  the  abatement  of 
a  liquor  nuisance.  The  said  (name  of 
complainant)  complaining  of  the  de- 
fendant (or  defendants)  herein,  shows 
to  the  court  as  follows: 

That  said  (name  of  complainant) 
the  complainant,  is  now  and  has  been 
for  (length  of  residence)  an  actual 
resident  and  citizen  of  the  (town  or 
city),    county    of     ,     state     of 


That   the   defendant 


in  the 


county  and  state  aforesaid,  has  estab- 
lished and  is  now  iising,  keeping  and 
maintaining  a  building  situated  on  lot 
No.    ,    in    block    ,    in 


the  town  (or  city  of)  for  the 

sale  of  intoxicating  liquors  as  a  bever- 
age, in  violation  of  law,  and  as  a 
place  for  the  keeping  of  such  intox- 
icating liquors,  with  intent  to  sell  the 
same  as  a  beverage  in  violation  of 
law. 

That    before    the     commencement    of 

this  action  and  since  the  day 

of   ,    said    defendant    


did  sell  in  violation  of  law,  intoxicat- 
ing liquors,  to-wit,  whisky  and  brandy 
at  the  place  aforesaid  to  the  following 

named    persons,    viz:    To    on 

the   day    of  (insert 

statement  of  sales  relied  on  as  illegal). 

That     defendant     ,     at     the 

place  aforesaid,  and  since  the 


day  of 


-,  has  owned  and  kept, 


and  now  owns  and  keeps,  in  the  build- 
ing aforesaid,  intoxicating  liquors  for 
the  purpose,  and  with  the  intent  to 
sell   the  same  therein   contrary   to   law. 

(If  an  injunction  be  also  sought 
against  the  owner  of  the  building,  in- 
sert allegation  showing  that  he  had 
knowledge  of  the  unlawful  use  of  the 
premises.) 

That,  unless  restrained  by  this  court, 
the  said  defendant  will  con- 
tinue at  said  place  to  illegally  keep 
for  sale  and  sell,  intoxicating  liquors, 
and  said  building  will  continue  to  be 
a  nuisance  to  the  irreparable  injury  of 
plaintiff  and  to  the  citizens  of  said 
county. 

Wherefore,  plaintiff  prays  that  said 
premises  be  declared  a  nuisance,  and 
that  said  nuisance  be  abated  and  en- 
joined;   that    said    defendant    

be  enjoined  by  himself,  agents  or 
servants  from  in  any  manner  selling 
intoxicating  liquors  in  violation  of  law, 
or  keeping  same  for  sale  with  intent 
to  sell  in  violation  of  law,  in  said 
building  or  any  part  thereof.  That  the 
said  premises  be  closed  and  the  de- 
fendants permanently  enjoined  from 
keeping  said  place  as  a  nuisance.  That 
a  temporary  injunction  issue  in  accord- 
ance with  this  prayer,  and  that  on 
final  hearing  said  injunction  be  made 
perpetual,  and  for  such  other  and  fur- 
ther relief  in  the  premises  as  to  the 
court  may  seem  just  and  proper,  with 
costs  of  suit  (if  statute  allows  at- 
torney's fee,  add:  including  a  reason- 
able attorney's  fee). 

'      ■> 
Attorney  for  Plaintiff. 
Verification. 

2.  Buck  i:  Ellenbolt,  84  Iowa  394, 
51  N.  W.  22,  15  L.  R.  A.   187. 

3.  State  V.  Batchellcr,  66  N.  H.  145, 
20  Atl.  931.  See  generally  the  title 
"Nuisances." 

4.  State  V.  Marston,  64  N.  H.  603, 
15    Atl.    222,    should    be    an    allegation 
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a  past  and  present  illegal  use  of  the  premises ;  an  allegation  that  de- 
fendant intends  to  continue  the  illegal  use  is  not  required.^  There  is 
authority,  however,  that  the  business  must  not  only  be  m  existence  at 
the  time""  of  bringing  the  action,  but  if  abandoned  during  the  pendency 
thereof,  no  injunction  will  issue.*'  If  the  owner  is  a  party,  the  peti- 
tion must  also  contain  an  allegation  of  his  knowledge  of  the  existence 
of  the  nuisance/  But  as  against  the  owner  it  is  sufficient  to  allege  that 
the  illegal  business  was  being  conducted  ■  with  his  permission,  it  not 
being  necessary  to  allege  either  that  the  building  w-as  leased  for  that 
purpose,  nor  that  the  persons  engaged  in  the  business  had  the  owner's 
consent.^  Though  the  action  is  brought  by  a  private  person,  it  is  not 
necessary  to  allege  that  notice  was  given  to  the  officer  designated  in 
the  statute  as  entitled  to  bring  such  an  action.'' 


that  the  selling  or  keeping  for  sale  is 
illegal. 

[a]  The  petition  should  charge  spe- 
cifically the  particular  illegal  purpose, 
or  the  particula-  illegal  sales,  in  charg- 
ing the  maintenance  of  the  nuisance, 
and  when  the  precise  nature  of  the 
charge  is  not  apparent  from  the  peti- 
tion, the  court  may,  upon  application, 
require  the  pleading  to  be  made  more 
definite  and  certain  in  this  regard. 
Abrams  v.  Sandholm,  119  Iowa  583, 
93   N.   W.   563. 

[bl  It  is  not  sufficient  to  allege  that 
the  defendant  sold  liquors  contrary  to 
law  at  the  premises  described.  The 
petition  should  allege  further  in  what 
manner,  or  in  what  respect,  such  sell- 
ing and  Amending  is  contrary  to  law. 
Cohen  v.  King  Knob  Club,  55  W.  Va. 
108,   46   S.    E.    799. 

[c]  A  general  description  (1)  of  the 
illegal  use  that  constitutes  the  nuis- 
ance would  seem  to  be  all  that  the 
statutes  require,  however.  State  v. 
Marston,  64  N.  H.  603,  15  Atl.  '  222. 
(2)  A  particular  description  of  the 
liquor  kept  or  sold  with  the  particulars 
of  the  various  sales  and  the  like 
might  not  always  be  convenient  or  pos- 
sible. State  V.  Marston,  64  N,  H.  603, 
15  Atl.  222. 

[d]  It  is  not  required  to  allege  when 
or  to  whom  illegal  sales  have  been 
made.  Abrams  r.  Sandholm,  119  Iowa 
583,  93  N.  W.  563. 

5.  Wright  V.  O'Brien,  98  Me.  196, 
56  Atl.  647.  Compare  State  v.  Massey, 
72  Vt.  210,  47  Atl.  834,  that  it  is 
necessary  to  allege  a  continuance  of 
the  nuisance  to  the  time  when  the  pro- 
ceeding is  instituted. 

6.  Patterson  v.  Nicol,  115  Iowa  283, 
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88  N.  W,  323;  State  v.  Prahm,  109 
Iowa  101,  80  N.  W.  209;  Sharp  v.  Ar- 
nold, 108  Iowa  203,  78  N.  W.  819; 
Merryfield  v.  Swift,  103  Iowa  167,  72 
N.  W.  444;  Clark  v.  Eiddle,  101  Iowa 
270,  70  N.  W,  207;  Eckert  v.  David, 
75  Iowa  302,  39  N.  W.  513;  State  v. 
Strickford,  70  N.  H.  297,  47  Atl.  262; 
State  V.  Saunders,  66  N.  H.  39,  25  Atl. 
588,  18  L.  E.  A.  646. 

[a]  Compare,  Halfman  v.  Spreen,  75 
Iowa  309,  39  N.  W.  512;  Danner  v. 
Hotz,  74  Iowa  389,  37  N.  W.  969  (that 
where  the  nuisance  continued  until  a 
short  time  before  the  trial  of  the  ac- 
tion an  injunction  may  properly  is- 
sue) ;  Judge  r.  Kribs,  71  Iowa  183,  32 
N.  W.  324  (that  a  temporary  injunc- 
tion should  issue  though  it  be  made 
to  appear  that  the  business  no  longer 
existed). 

[bj  If  it  be  made  to  appear  that 
the  nuisance  had  in  fact  been  abated 
by  the  defendant  at  the  time  of  the 
trial,  the  issuance  of  the  injunction  is 
a  matter  within  the  discretion  of  the 
court,  depending  upon  its  conclusion  as 
to  the  good  faith  of  the  party.  Ohlrogg 
v.  District  Court,  126  Iowa  247,  99 
N.  W.  178. 

7.  State  V.  Massey,  72  Vt.  210,  47 
Atl.    834. 

[a]  There  is  no  substantial  variance 
between  an  allegation  that  a  defendant 
knew  and  consented  to  the  existence 
of  such  a  nuisance,  and  proof  that  his 
agent  knew  or  had  reason  to  know 
of  it.  State  v.  Collins,  74  Yt.  43,  52 
Atl.  69. 

8.  Gray  v.  Stienes,  69  Iowa  124,  28 
N.  W.  475. 

9.  Wood  v.  Baer,  91  Iowa  475,  59 
N.  W.  289;  State  ex  rel.  Martin  v.  Brad- 
ley, 10  N.  D.  157,  86  N.  W.  354. 
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Description  of  Premises.  —  The  petition  must  specifically  describe  the 
premises,  as  no  injunction  as  to  premises  other  than  those  described 
therein  can  be  ordered/" 

Information  and  Belief.n  —  It  has  been  held  that  unless  permitted  by 
statute  the  averments  of  the  petition  or  information  cannot  be  made  on 
information  and  belief.^^ 

^  5.  Answer.  —  In  some  jurisdictions  a  general  denial  of  the  allega- 
tion of  plaintiff's  residence  and  citizenship  is  not  sufficient."  The  de- 
nial of  the  maintenance  of  the  nuisance  must  be  sufficiently  broad  to 
cover  the  allegations  of  the  petition;  merely  denying  that  at  the  time 
of  filing  the  answer  the  nuisance  was  being  kept  and  maintained,  is 
bad  on  demurrer.^* 

6.  Trial.^^  —  a.  In  General.  —  In  a  proceeding  for  an  injunction 
against  an  alleged  liquor  nuisance,  the  defendant  is  not  entitled  to  a 
jury  trial  as  matter  of  right,^''  though  if  the  issue  of  illegal  use  of  "the 
premises  arises,^''  or  if  the  issue  presented  is  whether  the  landlord  suf- 
fered or  permitted  the  illegal  use  of  the  premises,  those  cjuestions  may 
properly  be  submitted  to  a  jury.^^ 

b.  Judgment  or  Decree. —  The  statutes  provide  usually  for  a  judg- 
ment declaring  the  place  a  nuisance,  ordering  such  place  abated,  and 
shut  up  by  taking  possession  thereof,  and  all  intoxicating  liquors  found 
therein,  and  the  destruction  of  the  liquors  found  therein,  and  a  perma- 
nent injunction  against  the  maintenance  of  the  nuisance. ^^ 


10.  State  V.  Eeno,  41  Kan.  674,  21 
Pac.  803;  State  ex  rcl.  Hubbard  v. 
Piper,  70  N.  H.  282,  47  Atl.  703. 

11.  See  generally  the  title  "Infor- 
mation and  Belief." 

12.  Wheaton  r.  Slattery,  96  App. 
Div.  102,  88  N.  Y.  Supp.  1074.  See 
generally  the  title   "Injunctions." 

[a]  In  North  Dakota,  in  an  action 
for  the  abatement  of  a  liquor  nuis- 
ance, the  injunction  may  issue  upon 
a  complaint  verified  by  the  state 's  at- 
torney upon  information  and  belief. 
State  V.  Patterson,  13  N.  D.  70,  99  N. 
W.  67. 

13.  Craig  v.  Hasselman,  74  Iowa  538, 
38  N.  W.  402;  Kaufman  v.  Dostal,  73 
Iowa  691,  36  N.  W.  643;  Shear  v.  Green, 

73  Iowa  688,  36  N.  W.  642  (statute); 
Littleton  v.  Harris,  73  Iowa  167,  34  N. 
W.   800. 

[a]  The  denial  should  be  special, 
as  that  the  plaintiff  is  neither  a  native 
born,  nor  a  naturalized  citizen,  or  that 
he  was  a  resident  of  some  other  named 
county   or  place.      Craig  v.   Hasselman, 

74  Iowa  538,  38  N.  W.  402. 

14.  Eice  V.  Sehlapp,  78  Iowa  753,  41 
N.  W.  603;  Tibbetts  t:  Burster,  76  Iowa 
176,  40   N.   W.   707. 

15.  See  generally  the  title  "Trial." 

16.  U.  S.— Kansas  v.  Ziebold,  123  U. 


S.  623,  8  Sup.  Ct.  273,  31  L.  ed.  205, 
construing  Kansas  statute.  la. — Little- 
ton V.  Fritz,  65  Iowa  488,  22  X.  W. 
641,  54  Am.  Eep.  19.  Mass. — Carletou 
t:  Eugg,  149  Mass.  550,  22  K  E.  55, 
14  Am.  St.  Eep.  446,  5  L.  E.  A.  193. 
N.  H.— State  v.  Saunders,  66  N.  H.  39, 
25  Atl.  588,  18  L.  E.  A.  646. 

Eight  to  trial  by  jury  generally  see 
the  title  "Juries  and  Jurors." 

17.  State  V.  Harrington,  69  N.  H. 
496,  45  Atl.  404;  State  v.  Saunders,  66 
N.  H.  39,  25  Atl.  588,  18  L.  E.  A. 
646. 

18.  State  V.  Harrington,  69  N.  H. 
496,  45   Atl.  404. 

19.  See  generally  the  statutes,  and 
State  V.  McMaster,  13  N.  D.  58,  99 
N.   W.   58. 

[aj  Where  the  evidence  shows  the 
maintenance  of  a  public  nuisance,  an 
injunction  perpetually  enjoining  de- 
fendant from  conducting  and  maintain- 
ing the  place  is  jjroper.  Kissel  V.  Lewis, 
156  Ind.  233,  59  N.  E.  478. 

[b]  It  is  error  to  provide  in  the 
decree  that  the  place  be  closed  against 
the  purpose  prohibited  "but  not  as 
against  anv  other  use."  McCov  f. 
Clark,  109  "^lowa  464,  80  N.  W.  538. 

[cj  If  the  action  abates,  judgment 
cannot  be  rendered  for  the  destruction 
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As  Bar  to  Subsequent  Action.  —  A  decree  for  an  injunction  and  the 
abatement  of  a  liquor  nuisance,  is  a  bar  to  a  subsequent  proceeding  for 
similar  relief,  in  the  absence  of  a  showing  that  the  former  decree  was 
obtained  by  collusion,  with  the  intent  to  defeat  the  purposes  of  the 

law.^° 

Enforcement.  —  The  proper  officer  should  be  directed  by  warrant  to 
close  up  and  abate  the  place.'^  The  w^arrant  usually  directs  the  officer 
to  seize  and  destroy  the  liquors  found  on  the  premises,  and  to  remove 
therefrom  all  fixtures,  furniture,  vessels  and  movable  property  used  in 
carrying  on  the  unlawful  business  and  to  sell  the  same.^^ 

7.  Injunctive  Relief.^^  —  An  injunction  to  abate  a  liquor  nuisance 
can  only  be  issued  upon  the  judgment  of  a  court  having  jurisdiction.^* 
No  judgment  in  excess  of  the  relief  prayed  for  may  be  granted.^^  If 
the  owner  is  enjoined,  the  injunction  should  be  upon  his  entire  build- 
ing.26  If  the  injunction  is  against  the  keeper  only,  it  should  operate 
only  upon  such  rooms  as  are  in  his  occupancy  or  under  his  control." 
Where  the  injunction  prohibits  merely  the  doing  of  certain  specified 
acts,  the  description  of  the  property  need  not  be  as  specific  as  where 
the  writ  is  directed  against  the  property,  in  which  event  it  must  be 
sufficiently  definite  as  to  enable  the  officer  executing  it  to  determine 
from  the  recitals  the  particular  building  or  place  intended.^^  An  in- 
junction may  be  issued  against  a  partnership,  and  continue^^  to  be  ef- 


of  the  property,  nor  the  closing  up  of 
the  place.  State  v.  McMaster,  13  N.  I). 
58,  99  N.  W.   58. 

20.  Cameron  v.  Tucker,  104  Iowa 
211,  73  N.  W.  601;  Steyer  v.  McCaulev, 
102  Iowa  105,  71  N.  W.  194;  Dickinson 
V.  Eichorn,  78  Iowa  710,  43  N.  W.  620, 
6  L.  R.  A.  721. 

[a]  Other  Premises  of  Same  Defend- 
ant.— But  an  injunction  is  no  bar  to 
a  proceeding  to  enjoin  and  abate  a  like 
nuisance  against  other  premises  owned 
by  one  of  the  defendants.  Carter  •;;. 
Steyer,  93  Iowa  533,  61  N.  W.  956. 

[b]  Injunction  Against  Sureties. 
Where  the  injunction  is  only  issued 
against  the  keeper  of  the  place,  it  is 
no  bar  to  a  subsequent  action  to  en- 
join the  sureties  on  the  liquor  bond. 
Cameron  v.  Tucker,  104  Iowa  211,  73 
N.  W.   601. 

21.  la. — Craig  v.  Werthmueller,  7S 
Iowa  598,  43  N.  W.  606.  Kan.— 7h  re 
Harmer,  47  Kan.  262,  27  Pac.  1004. 
Vt.— State  V.  Clark,  62  Vt.  278,  19  Atl. 
981. 

[a]  Posting  a  notice  on  the  door  of 
the  premises  is  not  a  legal  closing  of 
the  place.  State  v.  Clark,  62  Vt.  278, 
19  Atl.  981. 

22.  McCoy  v.  Clark,  109  Iowa  464, 
80  N.  W.  538;  Craig  v.  Werthmueller, 
78  Iowa  5P8,  43  N.  W.  606. 
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23.  See  generally  the  title  "Injunc- 
tions. ' ' 

24.  In  re  Harmer,  47  Kan.  262,  27 
Pac.  1004,  judge  at  chambers  cannot 
issue  order. 

[a]  Where,  by  stipulation,  defend- 
ant consented  to  entry  of  judgment, 
the  court  had  authority  to  enter  a 
decree  permanently  enjoining  the  de- 
fendant, and  its  right  to  do  so  is  not 
lost  by  delay  in  the  filing  thereof  eveu 
for  a  considerable  time.  Cunningham 
v.  Gaynor,  87  Iowa  449,  54  N.  W.  248. 

25.  Kaufman  v.  Dostal,  73  Iowa  G91, 
36  N.  W.  643. 

26.  State  v.  Massey,  72  Vt.  210,  47 
Atl.  834. 

fa]  A  decree  against  a  railroad 
company  enjoining  it  from  using  its 
warehouse  and  depot  for  illegal  pur- 
poses, is  not  too  broad  because  it 
makes  no  exception  in  favor  of  liquor 
lawfully  transported,  stored,  etc.  Dosh 
r.  United  States  Express  Co.  (Iowa), 
99  N.  W.  298. 

27.  State  v.  Massey,  72  Vt.  210,  47 
Atl.  834. 

28.  Ver  Straeten  v.  Lewis,  77  Iowa 
130,  41  N.  W.  594. 

29.  Carter  v.  Bartel,  110  Iowa  211, 
81  N.  W.  462. 
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fective  against  the  persons  composing  it  even  after  a  change  in  the 
partnership  name. 

Temporary  Injunction,  —  The  matter  of  issuing  a  temporary  injunction 
is  governed  by  the  statutes;  hut  authority  therefor  is  usually  pro- 
vided.^" It  will  he  granted  only  on  notice  to  the  party  to  be  enjoined, 
however.^^ 

Violation  of  the  injunction  is  punishable^^  as  a  contempt  of  court. ^^  In 
some  jurisdictions  the  proceedings  therefor  are  instituted  by  informa- 
tion;^* in  others  by  affidavit."^ 

A  party  charged  \nth  contempt  of  court  for  \uolating  an  injunction 
is  not  of  right  entitled  to  a  jury  trial. '*^ 

The  warrant  of  commitment  for  violation  of  the  injunction  must  con- 


30.  See  generally  the  statutes,  and 
the  following:  Powers  v.  Winters,  106 
Iowa  751,  77  N.  W.  509;  McCoy  r. 
Clark,  lOi  Iowa  491,  73  N.  W.  1050; 
Shear  r.  Brinkman,  72  Iowa  698,  34 
N.  W.  483;  Pontius  v.  Bowman,  66  Iowa 
88,  23  N.  W.  277;  Pontius  v.  Winebren- 
ner,  65  Iowa  591,  22  N.  W.  646. 

[a]  In  Iowa  if  it  appears  to  the 
court  that  a  nuisance  exists,  or  is  be- 
ing maintained,  a  temporary  injunction 
shall  issue,  as  a  matter  of  course  with- 
out bond.  Tibbetts  v.  Burster,  76  Iowa 
176,  40  N.  W.  707.  See  also  Littleton 
V.  Fritz,  65  Iowa  488,  22  N.  W.  641,  54 
Am.   Eep.   19. 

[b]  In  Kansas  a  temporary  injunc- 
tion may  be  granted,  and  no  bond  shall 
bo  required.  Kansas  v.  Ziebold,  123  U. 
S.   623,   8   Sup.   Ct.   273,   31   L.   ed.   205. 

[c]  In  Massachusetts  the  judge  may 
in  his  discretion  issue  a  temporary  in- 
junction. Carleton  v.  Eugg,  149  Mass. 
550,  22  N.  E.  55,  14  Am.  St.  Eep.  446, 
5  L.  E.  A.  193. 

[d]  If  the  answer  plainly  and  posi- 
tively denies  the  material  allegations 
of  the  bill,  and  no  evidence  or  affi- 
davits be  submitted  to  support  the  bill, 
the  temporary  injunction  should  be  dis- 
solved. State  v.  Eeymann,  48  W.  Va. 
307,   37   S.   E.   591. 

31.  Hughes  V,  Eckerson,  55  Iowa 
641,  8  N.  W.  484;  In  re  Harmer,  47 
Kan.  262,  27  Pac.  1004. 

[a]  Where  after  a  trial  on  the 
merits  the  court  grants  a  perpetual  in- 
junction, the  decree  granting  same  will 
not  be  reversed  because  a  temporary 
injunction  was  issiued  without  notice. 
State  v.  Douglass,  75  Iowa  432,  39  N. 
W.  686. 

32.  Irregularity  in  Decree. — Viola- 
tion of  an  injunction,  based  on  a  decree 
that  is  irregular  or  erroneous,  will  be 
punished,    it    being    in   force    until    set 


aside  in  direct  proceedings.  Ohlrogg 
V.  District  Court,  126  Iowa  247,  99  JN'. 
W.   178. 

[a]  A  private  citizen  may  enforce 
obedience  to  the  decree,  and  may  em- 
ploy such  counsel  as  he  choses.  Bren- 
nan  v.  Eoberts,  125  Iowa  615,  101  N.  W. 
460;  Fisher  r.  Cass  Countv  District 
Court,   75  Iowa  232,   39  N.  W.   283. 

33.  la. — Dradv  f.  District  Court  of 
Polk  County,  126  Iowa  345,  102  N.  W. 
115.  Me. — Davis  v.  Auld,  96  Me.  559, 
53  Atl.  118.  Ohio. — Schultz  v.  State,  32 
Ohio  St.  276. 

See  generally  the  titles  "Contempt;" 
••Injunctions." 

[a]  Successive  Violations. — A  pun- 
ishment for  contempt  for  violation  of 
an  injunction  does  not  prevent  con- 
victions thereafter  for  acts  committed 
subsequent  to  the  prior  conviction. 
Eosenthal  v.  Hobson  (Iowa),  77  N.  W. 
488. 

34.  McGlasson  v.  Scott,  112  Iowa 
289,  S3  N.  W.  974;  Bartel  V.  Hobson, 
107  Iowa  644,  78  N.  W.  689. 

[a]  The  information  need  not  set 
out  the  decree.  Brennan  f.  Eoberts, 
125  Iowa  615,   101   X.  W.  460. 

[b]  An  information  for  violation  of 
a  liquor  injunction  is  sufficient  which 
charges  the  defendant  with  unlawfully 
selling  liquor  bv  himself  or  agent.  Bar- 
tel v.  Hobson,  107  Iowa  644,  78  N.  W. 

ns9. 

35.  State  V.  Markuson,  5  N.  D.  147, 
64  N.  W.  934. 

36.  la.  —  Manderscheid  V.  District 
Court  of  Plvmouth  County,  69  Iowa 
240,  28  K  W.  551.  Kan.— State  ex  reh 
Curtis  r.  Durein,  46  Kan.  095,  27  Pac. 
148.  N.  D.— State  v.  Markuson,  7  N.  D. 
155,  73  N.  W.  82.  Vt.— State  r.  ]\Iur- 
phv,   71   Vt.   127,  41  Atl.  1037. 

See  generally  the  title  "Juries  and 
Jurors." 
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tain  a  statement  of  the  particular  facts  and  circumstances  on  which 
the  court  acted  in  making  the  order.^^  ^     ,     .  i        r 

8  Appeal  and  Eeview.^^  — An  appeal  may,  as  a  rule,  be  taken  by 
either  uaitv  from  whatever  judgment  may  be  rendered  m  the  action; 
and,  in  some  jurisdictions,  from  an  order  granting  a  temporary  injunc- 
tion *°  In  accordance  with  the  general  rule,  questions  of  fact  for  the 
decision  of  the  trial  court  will  not  be  reviewed  in  the  appellate  court ;" 
nor  will  a  judgment  be  reversed  when  the  testimony  is  conflicting  and 
there  are  facts  and  circumstances  to  sustain  the  convicticn.^^  g^^  ^f 
there  be  no  evidence  to  sustain  a  finding  against  one  or  more  of  the 
defendants,  the  judgment  against  such  defendant  will  be  reversed.^^ 

Certiorari.  -Where,  under  a  statute  which  permits  the  issuance  of 
an  injunction  against  the  maintenance  of  a  liquor  nuisance,  any  citi- 
zen of  the  county  may  apply  for  a  writ  of  certiorari  to  review  the  de- 
cree entered  in  such  injunction  proceeding,  it  is  not  necessary  that 
the  applicant  for  the  writ  be  a  party  to  tlie  record,  but  only  that  he 
should  be  interested  in  the  subject  matter  upon  which  the  record  acts.^* 

V.  ACTIONS  FOR  PENALTIES.*^  —  A.  In  General.  — In  ad- 
dition to  providing  for  a  criminal  prosecution  for  a  violation  of  the 
liquor  laws,^''  statutes  in  many  states  provide  for  the  recovery  of  a 
penalty  for  any  such  violation.*'  These  penalties  can  only  be  enforced 
by  strict  pursuance  of  the  statutory  remedy  given  for  their  collection.*^ 

Form  of  Action.  —  Such  statutes  sometimes  provide  that  the  recovery 
of  such  penalty  shall  be  had  in  a  civil  action,  which  shall  be  subject  to 
all  the  rules  governing  such  actions  generally.*^    Under  some  statutes, 


37.  Goetz  V.  Stutsman,  73  Iowa  693, 
36  N.  W.  644.  See  generally  the  title 
"Injunctions." 

[aj  A  commitment  reciting  that  the 
contemner  was  convicted  on  a  day 
specified  therein  of  the  offense  of  eon- 
tempt  of  the  court  issuing  the  commit- 
ment, in  violating  the  terms  and  con- 
ditions of  an  injunction  issued  against 
him  in  a  cause  then  pending  in  that 
court  which  was  described  by  title,  and 
that  the  offense  was  proven  by  wit- 
nesses is  sufficient.  Goetz  v.  Stutsman, 
73  Iowa  693,  36  N.  W.  644. 

38.  See  generally  the  titles  "Ap- 
peals;" "'New  Trial;"  "Review;" 
"Writ  of  Error." 

.   39.     State   ex   rel.   McClory   v.   Dono- 
van, 10  N.  D.  610,  88  N.  W.  717. 

[a]  The  appellate  court  will  not  re- 
verse a  final  judgment  enjoining  a  sa- 
loon nuisance,  because  a  temporary  in- 
junction may  have  been  improperly 
granted.  State  v.  Douglas,  75  Iowa  432, 
39  N.  W.  686. 

40.  Koehl  r.  Judge,  45  La.  Ann. 
1488,  14  So.   352. 

41.  State  f.  Davis,  69  N.  H.  350,  41 
Atl.   267. 
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42.  Drake  r.  Freehan,  80  Iowa  768, 
45  N.  W.  576. 

43.  Sickinger  v.  State  ex  rel.  Hutch- 
ins,  45  Kan.  414,  25  Pac.  868. 

44.  Hemmer  t.  Bonson,  139  Iowa  210, 
117  N.  W.  257,  19  L.  R.  A.  (X.  S.) 
610.      Sec   also   4   Staxdard   Puoc.   904. 

45.  See  generally  the  title  "Penal- 
ties, rorfeitures  and  Fines." 

46.  See  supra,  III. 

47.  See  generally  the  statutes  and 
infra,  the  cases  throughout  this  sec- 
tion. 

48.  The  Druggist  Cases,  85  Tenn. 
449,  3  S.  W.  490. 

[a]  Where  the  state  elects  to  pur- 
sue one  remedy,  it  cannot  recover  the 
penalties  recoverable  in  a  different 
form  of  action.  The  Druggist  Cases, 
85  Tenn.  449,  3  S.  W.  490. 

49.  See  generally  the  statutes  and 
the  following:  Colo.— Mcintosh  v.  Pueb- 
lo, 9  Colo.  App.  '^60,  48  Pac.  969.  See 
Deitz  V.  City  of  Central,  1  Colo.  323.  111. 
Jacksonville  v.  Block,  36  111.  507;  Gipps 
Brewg.  Co.  r.  City  of  Virginia,  32  111. 
App.  518.  Ind.— City  of  Cannclton  r. 
Collins,  172  Ind.  193,  88  N.  E.  66.  la. 
Stewart   v.    Waterloo    Turn   Verein,    71 
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however,  a  proceeding  for  the  recovery  of  such  a  penalty  is  treated  as 
a  criminal  one.'^^ 

Joinder.  —  It  has  been  held  that  an  action  to  recover  a  penalty  for 
selling  liquors  to  an  intoxicated  person  or  an  inebriate,  the  recovery 
going  partly  to  the  informer,  and  partly  to  the  state,  cannot  be  joined 
with  an  action  by  the  wife  for  damages  for  selling  liquors  to  her  hus- 
band.^^ 

B.  Jurisdiction  and  Venue.^-  —  "When  a  proceeding  for  the  re- 
covery of  such  penalties  is  brought  as  a  civil  action,  it  may  be  insti- 
tuted in  any  court  having  jurisdiction  of  civil  actions  generally  within 
the  amount  recoverable.^^    But,  unless  the  statute  requires  it,  the  ac- 


lowa  226,  32  N.  W.  275,  60  Am.  Eep. 
786;  State  V.  Shawbeck,  7  Iowa  322. 
Ky.— James  v.  Helm,  129  Ky.  323,  111 
S.  W.  335;  Harp  v.  Com.,  22  Ky.  L. 
Eep.,  1792,  61  S.  W.  467.  '  Me.— Port- 
land V.  Rolfe,  37  Me.  400.  Md.— Mc- 
Cracken  v.  State,  71  Md.  150,  17  Ati. 
932.  Miss.— State  v.  Marshall,  100 
Miss.  626,  56  So.  792,  Ann.  Cas.  1914A, 
434.  N.  J. — Brophy  v.  Perth  Amboy, 
44  N.  J.  L.  217,  reversing  43  N.  J.  L. 
589;  Murphy  r.  Montclair,  39  N.  J.  L. 
673.     See  supra,  II,  note  4,  a. 

[a]  In  Maine,  such  recovery  may  be 
either  by  civil  aetioil  or  by  complaint 
in  criminal  form.  In  re  Eicker,  32  Me. 
37. 

[b]  In  Mississippi,  (1)  an  action  to 
recover  a  penalty  for  the  illegal  sale 
of  liquors  may  be  commenced  by  at- 
tachment. Adams  v.  Evans  (Miss.),  19 
So.  834;  Clark  v.  Adams,  80  Miss.  219, 
221,  31  So.  746;  Adams  v.  Johnson,  72 
Miss.  896,  17  So.  682.  (2)  No  affi- 
davit is,  however,  necessary  for  an  at- 
tachment in  action  by  the  state.  State 
v.  Marshall,  100  Miss.  626,  56  So.  792, 
Ann.   Cas.  1914A,  434. 

[c]  In  New  Jersey  the  recovery  is 
had  in  an  action  of  debt;  the  statute 
(Act  of  1871,  p.  1420)  provides  that 
no  requirement  of  any  act,  ,or  of  the 
common  law  regulating  penal  actions 
or  actions  by  common  informers  shall 
apply  to  these  actions.  Murphy  v. 
Montclair,  39  N.  J.  L.  673.  See  also 
Steelman  v.  Bolton,  2  N.  J.  L._  322, 
holding  that  debt,  and  not  case,  is  the 
proper  form  of  action. 

[d]  In  Oklahoma  the  proceeding  is 
in  the  nature  of  a  civil  action,  and  is 
governed  by  the  rules  of  procedure  ap- 
plicable to  civil  eases.  Stout  i'.  State, 
36  Okla.  744,  130  Pac.  553,  45  L.  E. 
A.   (N.   S.)   884. 

[e]  In  Pennsylvania  under  the  stat- 
ute   of    1855    (2    Purd.   Dig.    2327)    the 


action  prescribed  is  a  civil  action  for 
debt  (Durr  r.  Com.,  9  Pa.  Super.  188), 
but  a  proceeding  under  the  statute  of 
1851  has  been  held  to  be  a  criminal 
proceeding,  because  of  the  provisions 
of  the  statute.  Specht  v.  Com.,  24  Pa. 
103. 

50.  People  v.  Hart,  1  Mich.  467; 
City  Council  v.  King,  4  McCord  487; 
State  V.  Helfrid,  2  Nott  &  McC.  233, 
10  Am.  Dec.  591. 

[aj  Waiver. — Where  the  court  ob- 
tains jurisdiction  of  the  person  of  the 
defendant  and  the  subject-matter,  the 
fact  that  the  proceeding  was  properly 
a  civil  matter  and  not  the  subject  of 
an  indictment  is  merely  a  question  as 
to  the  form  of  the  remedy,  and  fail- 
ure to  make  timely  objection  thereto 
constitutes  a  waiver  thereof.  State  v. 
Cartee,  48  Mo.  481;  State  V.  Hurley, 
48  Mo.  481;  State  v.  Cronyn,  48  Mo. 
480;  State  v.  Eiedle,  48  Mo.  480;  State 
V.  Schienaman,  48  Mo.  479;  State  v. 
Saxauer,  48  Mo.  454;  State  v.  Warnke, 
48    Mo.   451. 

51.  Carrier  v.  Bernstein,  104  Iowa 
572,  73  N.  W.  1076,  they  not  being 
brought  by  the  same  party. 

52.  See  generally  the  titles  "Juris- 
dictionr"   '"'Venue." 

53.  Jacksonville  v.  Block,  36  111. 
507;  Hamilton  v.  Carthage,  24  111.  22. 
But  see  Downing  v.  City  of  Charlotte- 
town,  2  Pr.  Edw.  Is.  (Can.)  1,  as  to  the 
right  to  bring  an  action  before  a  may- 
or's court,  the  members  of  the  court 
having  taken  part  in  making  the  ordi- 
nance and  the  penalty  going  to  the  city. 

[a]  In  Mississippi  the  court  of  chan- 
cery is  giA'eu  concurrent  jurisdiction. 
State  r.  Marshall,  100  ]\Iiss.  626,  56 
So.  792,  Ann.  Cas.  1914A,  4.34. 

[b]  In  Texas,  an  action  by  the  state 
for  a  penalty  for  selling  spirituous 
liquors  is  within  the  exclusive  juris- 
diction of  the  district  court.     Myers  v. 
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tion  need  not  be  brought  in  the  locality  where  the  liquor  was  sold.^* 

C  P  VRTIES.^^  —  1.  Plaintiff .  — The  statutes  usually  provide  by 
whom  the  action  is  to  be  brought.^''  In  some  jurisdictions  the  action  is 
instituted  in  the  name  of  the  state."  In  others,  it  is  brought  m  the 
name  of  the  municipality  or  the  municipal  authorities.^^  Some  stat- 
utes require  certain  public  officers  or  bodies  to  bring  the  action;^'' 
while  others  permit  the  action  to  be  brought  in  the  name  of  any  citi- 
zen of  the  county  where  the  liquor  was  sold.^°  Under  some  statutes, 
in  case  of  the  failure  or  refusal  of  such  public  body  or  official  to  bring 
the  action,  "any  other  person"  may  institute  the  same  in  the  name  of 
such  official  or  body.^^ 


State,  47  Tex.  Civ.  App.  336,  105  S.  W. 
48. 

54.  Carrier  v.  Bernstein,  104  Iowa 
572,  73  N.  W.  1076.  Compare  Andrews 
V.  Harrington,  19  Barb.  (N.  Y.)  343, 
that  the  action  must  be  brought  in  a 
court  having  territorial  jurisdiction  of 
the  locality  where  the  liquor  was  sold. 

[a]  The  action  may  be  brought 
where  the  offense  was  committed 
whether  the  defendant  resides  there  or 
not.  City  Council  v.  King,  4  McCord 
(S.   C.)   487. 

55.  See  generally  the  title  *  'Parties.' ' 

56.  See  generally  the  statutes. 

[a]  The  Massachusetts  statute  pro- 
vides for  the  giving  of  a  notice  not 
to  sell  liquor  to  inebriates,  etc.,  and 
that  the  person  giving  the  notice  may 
maintain  an  action  if  a  sale  be  made 
within  twelve  months  thereafter.  Un- 
der that  statute  (Pub.  St.,  ch.  100, 
§25)  a  son  who  gave  the  notice  re- 
quired by  the  statute  may  maintain 
an  action  against  one  who  sold  liquor 
to  his  father  thereafter,  though  such 
son  is  an  adult,  able  and  competent  to 
take  care-  of  himself,  and  though  he 
did  support  himself  without  assistance 
of  the  father.  His  right  to  recover 
does  not  depend  upon  whether  he  is 
dependent  on  the  father  for  support, 
but  vests  wholly  upon  the  relation  of 
father  and  son.  Tavlor  v.  Carroll,  145 
Mass.   95,   13   N.   E."348. 

57.  See  generally  the  statutes  and 
the  following:  Village  of  St.  James  v. 
Hingtgen,  47  Minn.  521,  50  N.  W.  700; 
Jones  V.  State  (Tex.  Civ.  App.),  81 
S.  W.  1010;  Drake  v.  State  (Tex.  Civ. 
App.),  23  S.  W.  398. 

58.  See  generally  the  statutes  and 
the  following:  HI. — King  v.  Jackson- 
ville, 3  111.  305.  Me.— Portland  v. 
Rolfe,  37  Me.  400.  Mass. — Com.  v.  Gav, 
153  Mass.  211,  26  N.  E.  571,  852. 
N.  Y.— Gloversville  V.  Howell,  70  N.  T. 
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287.      S.    C— City    Council   v.    King,    4 
McCord  487. 

[a]  The  execution  of  a  bond  to  a 
village  in  its  corporate  name  instead 
of  to  the  state  does  not  authorize  the 
bringing  of  an  action  to  recover  the 
penalty  in  the  name  of  such  village. 
Whether  in  such  the  action  may  be 
brought  by  the  state  was  neither  con- 
sidered nor  decided  by  the  court.  Vil- 
lage of  St.  James  v.  Hingtgen,  47  Minn. 
521,  50   N.   W.   700. 

59.  State  Revenue  Agent. — Clark  v. 
Adams,  80  Miss.  219,  31  So.  746. 

[a]  Overseers  of  the  Poor. — Man- 
chester V.  Herrington,  10  N.  Y.  164; 
Horton  v.  Parsons,  37  Hun  (N.  Y.) 
42;  Kingston  Almshouse  Comrs.  V.  Os- 
terhoudt,  2;^  Hun   (N.  Y.)   66. 

[b]  Commissioners  of  Excise. — Board 
of  Delaware  County  Excise  Comrs.  v. 
Sackrider,  35  N.  Y.  154;  People  V. 
Groat,  22  Hun  (N.  Y.)  164;  Cattaraugus 
Countv  Excise  Comrs.  V.  Willev,  2 
Lans."^(X.  Y.)  427;  Hess  v.  Appell,  62 
How.  Pr.  (X.  Y.)  313;  Hart  v.  Ben- 
son, 18  How.  Pr.  (X.  Y.)  302;  Sara- 
toga County  Excise  Comrs.  v.  Doherty, 
16   How.  Pr.    (N.  Y.)   46. 

[c]  \^Tien  the  statute  provides  that 
the  action  be  instituted  by  a  certain 
board,  the  names  of  the  commissioners 
constituting  the  same  should  not  be 
mentioned.  Pomeroy  v.  Sperry,  16  How. 
Pr.   (N.  Y.)    211. 

60.  Bissell  r.  Starzinger,  112  Iowa 
266,  83  N.  W.  1065;  Church  r.  Higham, 
44  Iowa  482;  Benalleck  v.  People,  31 
Mich.  200.  But  see  Carrier  v.  Bern- 
stein, 104  Iowa  572,  576,  73  N.  W. 
1076,  holding  that  the  "action  might 
be  properly  entitled  in  the  name  of 
the  citizen,  as  in  former,  for  the  use 
of  the  school  fund  of  the  county,  nam- 
ing it  as  plaintiff." 

61.  Sutter  v.  Fauble,  25  Hun  (N.  Y.) 
195. 
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The  parent  or  guardian  of  a  minor,  may,  under  some  statutes,  bring 
an  action  for  the  unlawful  sale  of  liquor  to  such  minor/'- 

2.  Defendant.  —  Who  is  to  be  made  party  defendant  to  such  an 
action  depends  largely  on  the  statutes.''^ 

All  who  are  concerned  in  the  act  may  be  joined  as  defendants,  or  it 
may  be  brought  against  one  or  more  of  them  ;*'*  but  they  cannot  be  sued 
severally  for  several  penalties/'^ 

D.  Process.^''  —  The  summons  or  process  in  such  cases  is  in  the 
same  form  as  in  civil  cases  generally .•^'^ 

E.  Pleadings.  —  1.  Declaration  or  Complaint.  —  "When  brought 
as  a  civil  action,  the  rules  relative  to  the  form  of  declarations  or  com- 


[a]     Eight   To    Discontinue    Action. 

When  a  private  person  brings  the  ac- 
tion upon  failure  of  the  proper  public 
officer  to  do  so,  such  public  officer  has 
no  power  to  consent  to  its  discontin- 
uance, without  the  consent  of  the  per- 
son by  whom  it  was  commenced,  though 
it  be  brought  in  the  name  of  such 
official.  Eecord  v.  Messenger,  8  Hun 
(N.  Y.)  283.  See  also  Wright  r.  Smith, 
13  Barb.  (N.  Y.)  414,  as  to  the  right 
of  a  public  official  to  discontinue  ac- 
tion after  his  successor  has  taken  of- 
fice. 

62.     Edwards  r.  Brown,  67  Mo.  377. 

[a]  In  Massachusetts,  (1)  the  stat- 
ute provides  for  an  action  of  tort  to 
recover  the  penalty  upon  sale  to  a 
minor,  and  may  be  brought  by  his  par- 
ent or  guardian.  Hamer  v.  Eldridge, 
171  Mass.  250,  50  N.  E.  611;  Day  v. 
Frank,  127  Mass.  497.  (2)  The  action 
may  be  maintained  by  the  mother  of 
the  minor  without  proof  that  he  has 
no  father.  McNeil  v.  Colliuson,  130 
Mass.   167. 

[b]  The  Texas  statute  permits  an 
action  to  be  brought  by  the  person  ag- 
grieved for  unlawfully  selling  liquor  to 
a  minor.  And  the  abatement  of  such 
an  action  by  the  death  of  the  father 
of  the  minor  does  not  preclude  an  ac- 
tion by  the  mother  for  the  penalty. 
Brooks  V.  Ellis  (Tex.  Civ.  App.),  98 
S.  W.  936. 

63.     See  generall}^  the  statutes. 

[a]  The  action  is  against  the 
licensee.  Nathan  v.  City  of  Blooming- 
ton,  46  m.   347. 

[b]  A  corporation  may  be  proceeded 
against  the  same  as  a  natural  person, 
though  the  statute  uses  the  word  "per- 
son. ' '  Stewart  v.  Waterloo  Turn  Verein, 
71  Iowa  226,  32  N.  W.  275,  60  Am. 
Rep.   786. 

[c]  Surety     on     Bond. — When     the 


statute  provides  that  every  person 
licensed  to  sell  intoxicants  must  give 
a  bond  with  sufficient  sureties  "con- 
ditioned for  the  payment  of  all  costs, 
damages  and  fines  incurred  by  viola- 
tion of  the  provisions  of  this  act,"  a 
surety  upon  a  bond  given  thereunder 
and  complying  therewith,  is  liable  upon 
such  bond  when  his  principal  defaults. 
Day  V.  Frank,   127   Mass.   497. 

[d]  In  Texas,  the  action  may  be 
on  the  bond,  and  in  the  event  of  the 
death  of  a  surety  the  representative  of 
his  estate  may  be  joined  as  a  party. 
Lucas  f.  Johnson  (Tex.  Civ.  App.),  64 
S.   W.   823. 

[e]  Persons  Within  Designated 
Class. — When  the  statute  provides  that 
the  penalty  attaches  only  when  sales 
are  made  by  a  named  class  of  persons, 
the  action  will  not  lie  against  any  one 
but  persons  within  the  class  named, 
the  words  "any  other  person"  being 
held  to  refer  to  agents  or  servants  of 
such  person  temporarily  in  charge  of 
the  business.  Bachman  v.  Brown,  57 
Mo.  App.   68. 

64.  111.— Jacksonville  r.  Holland,  19 
HI.  271.  N.  H.— Tracy  v.  Perry,  5  N. 
H.  504;  Brown  r.  Hoit,  Smith  53. 
N.  Y.— Hall  r.  McKeehnie,  22  Barb. 
244;   Ingersoll  v.  Skinner,  1  Denio  540. 

See  also  People  v.  Sweetser,  1  Dak. 
308,  46   N.  W.  452. 

65.  Tracy  v.  Perry,  5  N.   H.   504. 

66.  See  generally  the  titles  "Pro- 
cess;" 'Service  of  Process  and  Papers. " 

67.  .Tacksonville  r.  Block,  36  111.  507; 
Mitchell  V.  State,  12  Neb.  538,  UN. 
W.  848.  See  also  People  v.  Bennett, 
5  Abb.  Pr.  (N.  Y.)   384. 

[a]  The  title  of  the  statute  is  some- 
times required  to  be  endorsed  on  the 
process.  Oliver  v.  Larzaleer,  5  N.  J. 
L.  513;  Ripley  v.  McCann,  34  Hun  (N. 
Y.)    112;  Perry  v.  Tynen,  22  Barb.   (N. 
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Blaints  in  such  actions  generally  apply.-    When  the  statute  prescribes 
Se  form  of  declaration  or  complaint,  such  form  may  be  used.- 

Plaintiff's  authority  to  sue  must  be  alleged/^  and  the  necessary  facts 
brfngTg  the  c a  e  within  the  statute  under  which  the  penalty  is  sought 
to  be  enforced  and  showing  its  violation-  The  necessity  for  pleading 
he  statute  itself  depends  upon  whether  it  is  one  of  which  the  court 
taLs  iudicial  notice/^  The  declaration  or  complaint  for  a  penalty  for 
selling  liquor  contrary  to  law  should  state  the  place  where/^  and  time^* 

Y.)    137;    Avery   v.    Slack,     17     Wend. 
(N.  Y.)  85. 

68.  See  People  v.  Bennett,  5  Abb. 
Pr.  (N.  Y.)  384,  and  generally  the 
titles  "Declaration  and  Complaint;" 
"Penalties,  Forfeitures  and  Fines." 

[a]  Written  Complaint. — When  the 
statute  permits  the  action  to  be 
brought  before  a  justice  of  the  peace, 
and  no  complaint  in  writing  is  neces- 
sary as  a  basis  of  suit  in  civil  actions 
generally  in  that  court,  the  complaint 
to  recover  a  liquor  penalty  need  not  be 
in  writing.  Jacksonville  v.  Block,  36 
111.   507. 

69.  Smith  v.  Village  of  Adrian,  1 
Mich.  495. 

70.  State  v.  Taylor,  68  Miss.  730,  9 
So.  894. 

71.  Struble  v.  Nodwift,  n  Ind.  64; 
Edwards  v.  Brown,  67  Mo.  377. 

[aj     In  the   absence   of   a  statutory 
'   provision   to    the     contrary,    the    com- 
plaint   must    set    out    with    substantial 

certainty  the  facts   necessary  to   bring 

the  defendant  within  the  terms  of  the 

statute,    leaving     out     no     element     of 

liability   and    misstating  none;    and    it 

must  aver  the  obligation  to  have  arisen 

under  a   statute.     Benalleck  v.  People, 
31  Mich.  200. 

72.  See  the  following:  Colo, — Weiss- 
Chapman  Drug  Co.  V.  People,  39  Colo. 
374,  89  Pac.  778,  necessity  for  pleading 
ordinance.  S.  C. — City  Council  of 
Charleston  v.  Chur,  2  Bailey  164, 
holding  it  sufficient  to  charge  the 
offense  as  against  the  ordinance  only. 
Tex. — Lucas  v.  Johnson  (Tex.  Civ. 
App.),  64  S.  W.  823,  holding  the  stat- 
ute need  not  be  pleaded. 

Necessity  for  pleading  statutes  in  in- 
dictment for  violation  of  liquor  laws, 
see  supra,  III,  B,  5,  c. 

[a]  When  the  penalty  is  provided 
for  in  a  local  option  statute,  it  has 
been  held  sufficient  to  plead  the  acts 
by  its  title,  to  allege  that  on  the  day 
and  date  the  election  provided  for 
therein  was   held   and  the   returns  cer- 
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tified,  that  the  result  of  the  election  was 
a  majority  in  favor  of  prohibition,  and 
that  the  certificate  was  duly  made  a 
record  as  required  by  law,  and  thaj;  the 
law  is  in  force.  Eastham  r.  Com.,  20 
Ky.  L.  Eep.  1639,  49  S.  W.  795. 

[b]  Specific  Reference  to  Section. 
A  declaration  for  a  violation  of  a 
general  prohibitory  liquor  law  which 
only  refers  generally  to  the  whole  stat- 
ute and  not  specifically  to  the  section 
for  a  violation  of  which  the  action 
is  brovight,  is  insufficient,  on  demurrer 
at  least,  and  objection  may  also  be 
taken  on  that  ground  to  the  admission 
of  anv  evidence  under  it  on  the  trial. 
Benalleck  v.  People,  31  Mich.  200,  but 
see  Kee  r.  McSweeney,  15  Abb.  N.  C. 
(N.  Y.)  229,  that  when  the  complaint 
refers  to  the  act,  a  motion  to  make 
more  definite  and  certain  by  requiring 
reference  to  the  particular  section 
thereof  giving  the  penalty  will  not  be 
granted. 

[c  ]  Insufficient  Pleading  and  Remedy 
Therefor. — A  complaint  giving  the  title 
of  the  action  and  specifying  the  court 
and  county  in  which  brought,  which 
alleges  that  defendant  violated  a  giv- 
en section  of  the  ordinances  of  a  cer- 
tain town  entitled  [giving  its  title] 
said  ordinance  having  been  passed  and 
adopted  on  a  given  date  and  still  re- 
maining in  force,  to  the  damage  of 
plaintiff  in  a  specified  amount,  is  not 
subject  to  demurrer,  but  would  be  sub- 
ject to  a  motion  to  make  more  definite 
and  certain.  Weiss-Chapman  Drug  Co. 
V.  People,  39  Colo.  374,  89  Pac.  778. 

73.  Blasdell  v.  Hewit,  3  Caines  (N. 
Y.)    137. 

Necessity  for  averment  as  to  place 
in  indictment  for  violation  of  liquor 
laws,  see  supra,  III,  B,  6,  a. 

74.  Blasdell  v.  Hewit,  3  Caines  (N. 
Y.)    137. 

Necessity  for  averment  as  to  time  in 
indictment  for  violation  of  liquor  laws, 
see  supra,  III,  B,  6,  b. 


INTOXICATING  LIQUORS 


471 


when,  the  offense  was  committed,  as  well  as  the  quantity,^^  and  qual- 
ity of  liquor  sold,'*^  the  consideration  for  the  sale,^^  and  the  names  of 
the  persons  to  whom  the  sale  was  made.'^^  Unless  it  be  an  essential 
element  of  the  offense,  intent  or  knowledge  on  the  part  of  the  defend- 
ant need  not  be  allegedJ^  The  necessity  for  negativing  exceptions  is  the 
same  as  in  criminal  prosecutions  for  violation  of  the  liquor  laws.^" 

In  order  to  recover  an  added  penalty  imposed  for  a  second  offense, 
the  complaint  must  allege  facts  showing  that  the  added  penalty  has 
been  incurred.^^ 

Separate  Counts.  —  "Wlien  the  statute  prohibits  several  distinct  acts 
and  provides  a  penalty  for  each  violation,  the  several  violations  may  be 
charged  in  separate  counts  in  the  one  complaint,  and  a  recovery  may 
be- had  for  each  violation,  though  they  all  occurred  on  the  same  day, 
and  were  committed  by  the  same  person  at  the  same  place.^^ 

Conclusion.  —  It  is  sufficient  to  allege  that  the  act  was  committed 
"against  the  law  in  that  behalf  made  and    provided;"    the    phrase 


[a]  The  complaint  may  allege  con- 
tinuous sales  between  specified  dates. 
Bissell  r.  Starzinger,  112  Iowa  266,  273, 
83  N.  W.  1065. 

[b]  An  allegation  that  tlie  defend- 
ant did  on  a  specified  date,  and  on 
divers  other  days  between  two  dates 
set  forth,  sell  spirituous  liquors,  viz: 
one  glass  of  each  of  certain  liquors 
named,  is  sufficient  in  the  absence  of 
a  demurrer.  New  Gloucester  v.  Bridg- 
ham,   28   Me.   60,   67. 

75.  Blasdell  v.  Hewit,  3  Gaines  (N. 
Y.)    137. 

Necessity  for  averments  as  to  amount 
of  liquor  in  indictment  for  violation  of 
liquor  laws,  see  supra,  III,  B,  6,  g. 

76.  Blasdell  v.  Hewit,  3  Gaines  (N. 
Y.)  137.  But  see  Edwards  f.  Brown, 
67  Mo.  377,  holding  that  it  is  not 
necessary  to  state  the  particular  kind 
of  liquor  which  was  sold  or  given 
away. 

[a]  When  the  statute  prohibits  the 
sale  of  any  ale,  porter,  beer  or  other 
malt  or  spirituous  liquors  as  a  bever- 
age an  allegation  of  a  sale  of  two 
glasses  of  beer  is  sufficient  without 
asserting  that  the  beer  was  malt  or 
spirituous.  Murphy  v.  Montclair,  39  N. 
J.  L.   673. 

77.  Gitv  of  Gannelton  V.  Collins,  172 
Ind.  193,  88  X.  E.  66. 

Necessity  for  averment  in  indictment 
as  to  price  paid,  see  supra.  HI,  B, 
6,  h. 

78.  The  names  of  the  persons  to 
whom  illegal  sales  of  liquor  were  made 
should  be  stated  or  reason  given  for 
failure  to  so  state,  in  which  event  the 
transaction  should  be  sufficiently  iden- 


tified. This  may  be  required  by  motion 
to  make  the  complaint  more  definite 
and  certain,  or  by  furnishing  a  bill  of 
particulars.  Kee  v.  McSweeney,  15 
Abb.  N.  G.  (N.  Y.)  229.  See  also  Shea 
V.  Muncie,  148  Ind.  14,  46  X.  E.  138; 
New  Gloucester  v.  Bridgham,  28  Me.  60. 
Necessity  for  averment  in  indict- 
ment as  to  name  of  purchaser,  see 
supra,  III,  B,  6,  e,    (I). 

79.  Jamison  v.  Burton,  43  Iowa  282, 
it  is  not  necessary  to  allege  that  the 
seller  knew  the  purchaser  was  a  minor. 
See  also  Eoberge  v.  Burnham,  124 
Mass.  277. 

[a]  Plaintiff  is  not  required  to 
prove  that  defendant  did  not  act  in 
good  faith  in  selling  liquor  to  the  minor 
in  order  to  make  out  his  case,  and  is 
therefore  not  required  to  allege  it. 
Lucas  V.  Johnson  (Tex.  Civ.  App.),  64 
S.  W.  823. 

Necessity  for  averment  in  indict- 
ment or  information  for  violation  of 
liquor  laws,  see  supra,  HI,  B,  6,  c. 

80.  Gullinan  v.  Griterion  Glub,  39 
Misc.  270,  79  N.  Y.  Supp.  482.  See 
also  McNeil  v.  GoUinson,  128  Mass.  313; 
Gom.   V.   Murphy,   2   Gray    (IMass.)    510. 

As  to  necessity  for  negativing  excep- 
tions or  provisos  in  indic-tment  or  in- 
formation for  violation  of  liquor  laws, 
see  supra,  III,  B,  5,  d. 

81.  Garvey  v.  Gom.,  8  Gray  (Mass.) 
382;  Norton  v.  State,  65  Miss.  297. 

Necessity  for  alleging  prior  convic- 
tion in  indictment  or  information,  see 
supra,  III,  B,  6,  i. 

82.  McNeil  v.  Collinson,  130  Mass. 
,167. 
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''asainst  the  form  of  the  statute"  not  being  indispensable.^^ 

Signature.  -  When  the  statute  provides  who  may  appear  as  attorney 

for  the  plaintiff,  the  declaration  must  be  signed  by  such  officer.^* 
2.     Pleas.s^  —  The  defendant  may  interpose  any  plea  that  the  nature 

of  his  case  may  require.^^  ,  .  •  i   •      • 

F     Trial  87  — 1.     In  General.  — The  right  to  a  jury  trial  is,  m 
the  'absence  of  a  special  statute,  governed  by  the  general  rules  else- 
where discussed.^^  .  r,-  .  •     x-u        -j  +i. 
Direction  of  Verdict When  there  is  no  conflict  m  the  evidence,  the 

court  may  direct  a  verdict.*^  . 

Verdict A  verdict  of  ''guilty"  is  substantially  responsive  to  the 

issue.^° 

2.  Judgment.^i  —  Several  distinct  penalties  may  be  recovered  in 
the  same  suit.^^  But  under  the  civil  form  of  action,  no  judgment  for 
the  imprisonment  of  the  defendant  is  authorized.^^ 

Enforcement  of.94  —  When  the  judgment  is  recovered  in  a  civil  action, 


83.  Brown  v.  Hoit,  Smith  (N.  II.) 
53. 

84.  Bernalleck  v.  People,  31  Mich. 
200. 

85.  See  generally  the  titles  "Abate- 
ment, Pleas  of;"   "Pleas." 

86.  Washington  v.  Town  of  Green- 
wood  (Miss.),   23   So.  258. 

[a]  This  right  is  not  affected  by 
defendant's  application  for  a  bill  of 
particulars  or  to  make  the  complaint 
more  definite  and  certain.  Washington 
V.  Town  of  Greenwood  (Miss.),  23  So. 
258. 

[b]  The  defendant  may  plead  that 
the  tlatute  is  invalid  because  in  con- 
flict with  the  former  jeopardy  section 
of  the  constitution,  although  he  has 
not  been  previously  tried  for  the 
crime  pronounced  by  the  statute.  Stout 
V.  State,  36  Okla.  744,  130  Pac.  553, 
as  L.   E.   A.    (N.   S.)    884. 

?7.     See  generally  the  title  "Trial." 

88.  See  the  title  "Juries  and 
Jurors." 

[a]  In  Mississippi  the  chancellor 
has  power  to  award  a  jury  trial  in 
an  action  to  recover  a  liquor  penalty. 
State  V.  Marshall,  100  Miss.  626,  56  So. 
792,  Ann.  Gas.  1914A,  434. 

89.  Fielding  v.  La  Grange,  104  Iowa 
530,  73  N.  W.  1038.  See  also  Wash- 
burn V.  M'Inroy,  7  Johns.   (N.  Y.)   134. 

See    generally    the    title    "Verdict." 

90.  Deitz  V.  City  of  Central,  1  Colo. 
323,  333.  But  see  City  Council  v.  Weik- 
man,  2  Spears  (S.  C.)  371,  that  such 
form  of  verdict  is  insufficient  when  im- 
mediately connected  with  words  mak- 
ing the  intention  of  the  jury  doubtful. 

Vol.  XIV 


91.  See  generally  the  title  "Judg- 
ments. ' ' 

92.  Deyo  v.  Eood,  3  Hill  (N.  Y.) 
527,  explaining  Washburn  v.  M'Inroy, 
7   Johns.    (N.   Y.)    134. 

[a]  Two  penalties  cannot  be  recov- 
ered for  the  same  act,  as  a  selling  and 
exposing  liquor  for  sale.  City  of  Brook- 
lyn  v.  Toynbee,  31   Barb.   (N.  Y.)    282. 

[b]  Several  Breaches  of  Bond. 
Wlien  there  has  been  more  than  one 
breach  of  a  bond,  more  than  one  pen- 
alty may  be  recovered.  .Tones  r.  State 
(Tex.  C'iv.  App.),  81  S.  W.  1010. 

[c]  Under  the  Mississippi  statute 
more  than  one  penalty  cannot  be  re- 
covered for  breaches  up  to  the  time 
of  the  commencement  of  the  suit.  The 
statute  not  specifying  that  the  penalty 
is  recoverable  for  each  offense.  Flora 
V.  American  Express  Co.,  92  Miss.  66, 
45   So.    149. 

93.  In  Matter  of  Sorenson,  29  Mich. 
475. 

[a]  Imprisonment  in  Civil  Action. 
Where  by  statute  no  female  can  be 
imprisoned  in  a  civil  action,  there  can 
be  no  imprisonment  of  such  a  person 
in  an  action  for  a  penalty  under  a 
prohibitorv  liquor  law.  People  ex  rel. 
Strickland  v.  Bartow,  27  Mich.  68.  See 
also  In  re  Hanson,  36  Me.  425. 

[b]  Under  the  Canadian  Summary 
Conviction's  Act,  upon  failure  to  pay 
the  penalty  imposed  the  defendant  may 
be  imprisoned.  Eex  v.  Whiting,  43 
Nova  Scotia   (Can.)   332. 

94.  See  generally  the  title  "Judg- 
ments and  Decrees,  Enforcement  of." 
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it  is  enforced  by  execution  in  the  common  form.^^ 

G.  Costs  and  Attorney's  Fees.  ^"^  —  Attorney's  fees  will  not  be 
allowed  as  costs,  unless  the  statute  so  provides.^^ 

Security  for  Costs ITnder  some  statutes  when  the  action  is  brought 

by  a  private  individual  in  the  name  of  a  public  officer,  an  undertaking 
for  costs  must  be  given  by  such  person.^^  But  such  undertaking  is  not 
necessary  in  an  action  brought  by  a  parent  for  selling  liquor  to  a  minor 
without  the  consent  of  the  parent.^^ 

H.  Review.^  —  The  right  of  review  in  these  actions  is  fixed  by 
statute,  and  under  some  statutes  the  procedure  is  the  same  as  in  civil 
cases  generally,-  and  the  general  rules  governing  the  review  of  trial 
proceedings  are  applied.^ 

VI.  PROCEEDINGS  BY  TAXPAYER  OR  CITIZEN  TO  EN- 
FORCE LIQUOR,  LAWS,  ETC.^  — When  by  statute  or  ordinance  a 
ministerial  duty  is  imposed  upon  a  public  official  m  connection  with 
the  enforcement  of  the  liquor  laws,  a  writ  of  mandate  may  issue  to 
compel  its  performance.^  Under  the  rule  that  mandamus  will  not  is- 
sue against  a  private  individual,  the  writ  will  not  issue  to  compel  a 
druggist  to  allow  a  citizen  to  examine  his  record  of  sales  of  liquor  kept 
pursuant  to  law.*^ 

Relief  "by  injunction  has  been  granted  to  prevent  the  establishment  of 
unauthorized  places  for  the  sale  of  liquor:'^  but  in  order  to  obtain  such 


95.  In  re  Hanson,  36  Me.  425.  But 
see  Commissioners  of  Excise  v.  Harve^y, 
39  How.  Pr.  (N.  Y.)  191,  that  under 
the  New  York  statute  an  execution 
against  the  person  may  be  issued  after 
the  return  of  an  execution  against  the 
property  nulla  bona.  Also  Deitz  V. 
City  of  Central,  1  Colo.  323. 

96.  See  generally  the  title  "Costs." 

97.  Gipps  Brewg.  Co.  v.  City  of  Vir- 
ginia, 32  111.  App.  518. 

98.  Thayer  v.  Lewis,  4  Denio  (N.  Y.) 
269.  Compare,  Albrecht  v.  State,  62 
Miss.  516.  See  generally  the  title  "Se- 
curity for  Costs." 

99.  Edwards  v.  Brown,  67  Mo.  377. 

1.  See  generally  the  titles  "Ap- 
peals;" "New  Trial;"  "Review;" 
"Writ  of  Error." 

2.  Deitz  r.  City  of  Central,  1  Colo. 
323;  Roberts  v.  O 'Conner,  33  Me.  496; 
Levant  v.  Varney,  32  Me.  180. 

3.  111.— City  of  Anna  v.  Leird,  36 
HI.  App.  49.  N.  Y. — Jackson  v.  Sand- 
man, 18  N.  Y.  Supp.  894.  Tex.— Cox 
V.  Thompson,  37  Tex.  Civ.  App.  607,  85 
S.  W.  34. 

[a]'  A  verdict  for  the  defendant 
will  be  reversed  where  the  plaintiff's 
evidence  shows  a  violation  of  the  law 
and  such  evidence  is  without  substan- 


tial   contradiction.      Clement    v.    Beers, 
126  App.  Div.  1,  110  N.  Y.  Supp.  99. 

4.  Action  for  abatement  of  liquor 
nuisance,  see  supra,  IV,  B. 

Action  for  penalty  for  violation  of 
liquor  laws,  see  supra,  V. 

5.  See  generally  the  title  "Man- 
damus. ' ' 

[aj  When  by  ordinance  it  is  made 
the  duty  of  the  city  marshal  at  cer- 
tain specified  times  to  ascertain  and 
report  the  names  of  all  persons  en- 
gaged in  the  liquor  traffic  in  the  city 
and  the  ordinance  imposes  certain  other 
duties  in  connection  therewith,  per- 
formance of  the  duties  imposed  may 
be  compelled  by  mandamus.  State  v. 
Cummings,    17    Neb.    311. 

[b]  Special  Injury  to  Petitioner. 
Necessity  of  allegations  showing  that 
the  failure  to  perform  such  duty  casts 
upon  the  petitioner  a  burden  or  hard- 
ship not  borne  in  common  with 'him 
by  the  public  at  large,  see  State  r. 
Murphy,  3  Ohio  Cir.  Ct.  332,  and  the 
title   "Mandamus." 

6.  Thomas  r.  Hamilton,  101  Mich. 
387,  59  N.  W.  658. 

7.  Trustees  of  Burroughs  School  v. 
Board  of  Control,  62  S.  C.  68,  39  S.  E. 
793.  And  see  McCullough  v.  Brown,  41 
S.  C.  220,  19  S.  E.  458. 
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relief,  it  must  appear  that  the  complainants  have  an  actionable  inter- 
est ^  •  1     • 

Review  of  Action  Granting  License.— Under  some  statutes  the  right  is 
given  to  any  taxpayer  of  a  particular  locality  to  maintain  proceedings 
to  review  the  action  of  a  public  body  in  granting  a  liquor  license.^  A 
resort  to  certiorari  for  this  purpose,  is  usually  authorized.^^  The  pro- 
cedure applicable  to  the  issuance  of  such  writ  is  treated  in  another 
portion  of  this  work." 

VII.  ACTIONS  UNDER  CIVIL  DAMAGE  ACTS.  —  A.  Nature 
AND  Form  of  Action.  —  The  civil  damage  acts  give  a  new  cause  of 
action  where  none  existed  before  at  common  law.^^  g^t  actions  there- 
under are  not  criminal  prosecutions  ;^^  nor  are  they  actions  to  recover 
a  penalty  merely,^*  but  are  tort  aetions.^^  However  in  jurisdictions 
where  the  keeper  of  liquor  is  required  to  give  a  bond  upon  securing 
his  license,  conditioned  among  other  things  for  the  payment  of  all 
judgments  for  damages  growing  out  of  unlawful  sales,  there  also  arises 
a  contractual  liability.''^    The  action  being  purely  statutory,  the  right 


8.  Marshall  r.  Marksville,  116  La. 
746,  41  So.  57.  See  generally  the  title 
"Injunctions." 

[a]  Allegation  of  Special  Injury. 
"The  gist  of  the  action,  the  gravamen 
of  the  complaint,  should  be  the  spe- 
cial and  particular  injury"  to  the 
com]3lainant.  "For  the  common  injury 
there  can  be  no  redress  save  by  some 
authorized  action  on  behalf  of  the  peo- 
ple." Strickland  v.  Knight,  47  Fla. 
327,  36  So.  363.  To  same  effect,  Nast 
V.   Eden,    89   Wis.    610,   62   N.   W.   409. 

[b]  "While  citizens  and  taxpay- 
ers have  a  right  to  inquire  into  things 
relating  to  the  public  fisc  in  which 
they  are  concerned,  they  have  no  right 
of  action  in  matters  purely  moral, 
political,  or  social,  in  which  the  public 
is  concerned,  and  not  private  per- 
sons." Marshall  i'.  Marksville,  116  La. 
746,  41  So.   57. 

9.  See  generally  the  statutes,  and 
Conn. — Beard's  Appeal,  64  Conn.  526, 
30  Atl.  775.  la. — Darling  v.  Boesch,  67 
Iowa  702,  25  N.  W.  887.  Mo.— State 
V.  Heege,  37  Mo.  App.  338.  N.  J. 
White  f.  Atlantic  City,  62  N.  J.  L.  644, 
42   Atl.   170. 

See  the  title  "Licenses." 

10.  la. — Darling  r.  Boesch,  67  Iowa 
702,  25  N.  W.  887.  Mo.— State  v. 
Heege,  37  Mo.  App.  338.  N.  J.— White 
V.  Atlantic  City,  62  N.  J.  L.  644,  42 
Atl.  170. 

[a]  In  Connecticut  the  remedy  is  by 
appeal.  Beard's  Appeal,  64  Conn.  526, 
30  Atl.   775. 

11.  See  4  Standard  Proc.  881,  et  seq. 
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12.  Campbell  v.  Harmon,  96  Me.  87, 
51  Atl.  801. 

[a]  The  cause  of  action  cannot  be 
assigned.  McGee  v.  McCann,  69  Me. 
79. 

[b]  These  acts  create  a  cause  of 
action  or  right  to  recover  damages  for 
an  injury  where  one  did  not  exist  be- 
fore, and  to  apply  to  such  new  cause 
of  action  an  existing  renledy.  Eeid  v 
Terwilliger,  116  N.  Y.  530,  22  N.  E 
1091. 

13.  Lossman  v.  Knights,  77  111.  App 
670. 

[a]  They  are  civil,  not  criminal  ac 
tions.  Wood  v.  Lentz,  116  Mich.  275 
74  N.  W.  462. 

For  criminal  prosecutions  for  viola 
tions  of  the  liquor  laws  see  supra,  III 

14.  Eeinhardt  r.  Fritzsche,  69  Hun 
565,  23  X.  Y.  Supp.  958;  Willett  V 
Viens,  2  Quebec  514;  Sauvage  v.  Trouil- 
let,   3  Montreal  Super.   Ct.   276. 

For  actions  for  penalties  for  viola- 
tion of  liquor  laws,  see  supra,  V. 

15.  111.— Cruse  v.  Aden,  127  111.  231, 
20  N.  E.  73.  Me.— Campbell  v.  Har- 
mon, 96  Me.  87,  51  Atl.  801;  Gardner 
r.  Dav,  95  Me.  558,  50  Atl.  892.  Mich. 
Schafer  v.  Boyce,  41  Mich.  256,  2  N. 
W.  1.  N.  Y.— Eeid  v.  Terwilliger,  116 
N.  Y.  530,  22  N.  E.   1091. 

16.  See  generallv  the  statutes,  and 
Beem  r.  Chestnut,  120  Ind.  390,  22  N. 
E.  303;  Mulcahey  v.  Givens,  115  Ind. 
286,  17  N.  E.  598;  State  v.  Cooper,  114 
Ind.  12,  16  N.  E.  518;  Dunlap  v.  Wag- 
ner,  85   Ind.   529;    Brandt   v.    State,    17 

I  App.    311,    46    N.    E.    682.       See    also 
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thereto,  the  elements  thereof,  and  the  persons  liable  thereunder  depend 
wholly  upon  the  statutes." 

Form  of  Action.  —  In  jurisdictions  having  the  common  law  forms  of 
action,  ease  is  the  appropriate  remedy.^^  Under  a  statute  that  gives  to 
the  injured  person  the  same  remedy  against  the  seller  of  the  liquor  as 
he  would  have  against  the  intoxicated  person,  it  is  permissible  to  bring 
an  action  of  trespass  for  an  assault  and  battery  committed  by  an  in- 
toxicated person.^'' 

B.  Parties. 2°  —  1.  Why  May  Sue.  —  The  statutes  usually  provide 
that  the  wife,  child,  parent,  guardian,  husband  or  other  person,  in- 
jured in  person  or  property  or  means  of  support  or  other-wise  by  an 
intoxicated  person  or  by  reason  of  such  intoxication  may  bring  an  ac- 
tion in  his  or  her  own  name  for  the  damages  sustained  thereby.-^  Thus, 


Pegram    v.    Stortz,    31    W.    Va.    220,    6 
S.   E.   485. 

17.  See  generally  the  statutes,  and 
Hackett  v.  Smelsley,  77  111.  109;  Eeid 
V.  Terwilliger,  116  N.  Y.  530,  22  N.  E. 
1091. 

[a]  The  action  falls  with  the  re- 
peal of  the  statute  withoufc  a  saving 
clause  or  general  law  excepting  pend- 
ing suits,  except  where  it  has  been 
carried  to  judgment.  Curran  v.  Owens, 
15  W.  Va.  208;  Farrell  v.  Drees,  41  Wis. 
186. 

18.  Friend  v.  Dunks,  37  Mich.  25. 

[a]  But  it  is  not  feasible  in  an  ac- 
tion of  trespass  on  the  case  to  declare 
for  the  money  paid  for  the  liquor  and 
for  damages  arising  from  the  sale  of 
the  liquor.  Friend  f.  Dunks,  37  Mich. 
25. 

19.  Bodge  V.  Hughes,  53  N.  H.  614. 

20.  See  generally  the  title  "Par- 
ties." 

21.  See  generally  the  statutes  and 
the  following:  lU.— Eoth  r.  Eppy,  80 
111.  283;  Loftus  v.  Hamilton,  105  111. 
App.  72;  Waxmuth  v.  McDonald,  96 
111.  App.  242;  Tipton  v.  Schuler,  87  111. 
App.  517.  Ind.— MeCartv  r.  State,  162 
Ind.  218,  70  N.  E.  131;  Homire  v.  Half- 
man,  158  Ind.  470,  60  N.  E.  154;  Beem 
V.  Chestnut,  120  Ind.  390,  22  N.  E. 
303;  Baeeher  f.  State,  19  Ind.  App. 
100,  49  N.  E.  42.  Kan. — Landrum  v. 
Flannigan,  60  Kan.  436,  56  Pac.  753; 
Jockers  v.  Borgman,  29  Kan.  109,  44 
Am.  Eep.  625.  Me. — Gardner  v.  Day, 
95  Me.  558,  50  Atl.  892.  Mass.— Mc- 
Nary  v.  Blackburn,  180  Mass.  141,  61 
N.  E.  885;  Moran  r.  Goodwin,  130  Mass. 
158,  39  Am.  Rep.  443.  Mich.— Van 
Alstine  v.  Kaniecki,  109  Mich.  318,  67 
N.  W.  502;  Eddy  v.  Courtright,  91 
Mich.  264,  51  N.  "W.  887;  Larzelere  v. 


Kirchgessner,  73  Mich.  276,  41  N.  W. 
488;  Flower  v.  Witkovskv,  69  Mich. 
371,  37  N.  W.  364.  Neb.— Bloedel  r. 
Zimmerman,  41  Neb.  695,  60  N.  W.  6; 
Elshire  v.  Schuyler,  15  Neb.  561,  20 
N.  W.  29.  N.  Y.— Mead  r.  Stratton, 
87  N.  Y.  493,  41  Am.  Eep.  386;  Hill 
V.  Berry,  75  N.  Y.  229;  Volans  v. 
Owen,  74  N.  Y.  526,  30  Am.  Eep.  337; 
Bertholf  v.  O'Eeillv,  74  N.  Y.  509,  30 
Am.  Eep.  323;  Beers  v.  Walhizer,  43 
Hun  254;  Stevens  v.  Cheney,  36  Hun 
1;  Volans  v.  Owen,  9  Hun  558;  Aid- 
rich  V.  Sager,  9  Hun  537.  Ohio. 
Schneider  v.  Hosier,  21  Ohio  St.  98. 
Pa.— Bradford  f.  Boley,  167  Pa.  506, 
31  Atl.  751.  Tex.— Peavy  r.  Goss,  90 
Tex.  89,  37  S.  W.  317;  Frobese  V. 
Peavv  (Tex.  Civ.  App.),  43  S.  W.  900. 
W.  Va.— Pegram  v.  Stortz,  31  W.  Va. 
220,   6   S.   E.  485. 

[a]  Under  a  statute  providing  that 
every  husband,  wife  or  other  person 
who  is  injured  in  his  or  her  person, 
property,  or  means  of  support,  the  per- 
son entitled  to  the  damages  may  sue. 
Jackson  v.  Brookins,  5  Hun  (N.  Y.) 
530. 

[b]  The  statute  in  Michigan  differs 
from  most  of  these  statutes  in  that  it 
only  gives  an  action  to  one  injured  in 
person  or  property,  and  does  not  give 
a  right  of  recovery  to  one  who  is  in- 
jured in  his  or  her  means  of  support. 
Eddy  V.  Courtright,  91  Mich.  264,  51 
N.  W.  887. 

[c]  Under  the  Nebraska  statute 
(Act  of  Feb.  25,  1873,  Comp.  St.,  ch. 
21)  the  recovery  is  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin; 
the  husband  has  no  right  of  action. 
Warren  v.  Englehart,  13  Neb.  283,  13 
N.  W.  401. 

[d]  The  Pennsylvania  statute   does 
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a  husband  may  recover  for  the  loss  of  the  services  of  his  wife  f""  a 
parent  has  a  right  of  action,  when  by  reason  of  the  furnishing  of  intoxi- 
cants to  his  son,  the  latter  though  an  adult,  becomes  dependent  upon 
him  ''  or  dies,  cutting  off  the  support  of  the  parent,  which  the  son  has 
been  furnishino-.^*  Wliether  a  wife  may  sue  for  loss  of  support  be- 
cause her  husband's  death  was  the  proximate  result  of  his  intoxication 
is  not  free  from  doubt.    In  some  jurisdictions^^  such  an  action  mdy  be 

22.  Where  her  injury  was  caused  by 
reason  of  tJie  sale  of  liquor  to  a  third 
person,  who  by  reason  of  his  intoxica- 
tion recklessly  drove  a  wagon  causing 
it  to  upset,  whereby  the  wife  was  in- 
jured.   Aldrich  v.  Sager,  9  Hun  ,(N.  Y.) 


not  expressly  or  by  necessary  implica- 
tion give  to  the  wife  an  action  for 
an  injury  to  the  person  or  property  of 
her  husband.  It  gives  her  a  right  of 
action  for  an  injury  to  her  person  or 
property.  Her  interest  in  his  earning 
power  is  not  such  an  interest.  Brad- 
ford V.  Boley,  167  Pa.  506,  31  Atl. 
751. 

[e]  The  -words  "or  other  person," 
(1)  following  the  words  "wife,  child, 
parent,"  etc.,  is  not  intended  to  limit 
the  right  of  action  to  one  holding  a 
relationship  ot  the  same  general  char- 
acter, sort  or  kind  as  those  specifically 
mentioned  in  the  statute,  but  to  cover 
all  persons.  Heikkala  v.  Isaacson,  178 
Mich.  176,  144  N.  W.  508;  Flower  v. 
Witkovsky,  69  Mich.  371,  37  N,  W. 
364.  (2)  Under  such  provision  one 
who  has  been  struck  or  beaten  by  an 
intoxicated  person  may  bring  an  action 
against  the  seller  of  the  liquor  as  well 
as  against  the  owner  of  the  premises  I 
in  which  it  was  sold.  English  v. 
Beard,  51  Ind.  489.  (3)  A  widow  has 
been  held  to  be  within  the  classifica- 
tion of  "or  other  person"  (Brockway 
V.  Patterson,  72  Mich.  122,  40  N.  W. 
192,  1  L.  E.  A.  708),  (4)  as  has  a 
husband.  Landrum  v.  Plannigan,  GO 
Kan.  436,  56  Pac.  753. 

[f]  A  mother  may  recover  from  a 
saloon  keeper  for  injuries  inflicted 
upon  her  son  by  a  third  party  in  con- 
sequence of  liquor  furnished  the  latter. 
Curtin  v.  Atkinson,  36  Neb.  110,  54  N. 
W.  131;  MeClay  v.  Worrall,  18  Neb.  44, 
24   N.   W.   429. 

[g]  A  person  dependent  for  support 
upon  a  relative  may  in  his  own  name 
maintain  the  action  for  the  loss  of  sup 
port  caused  by  the  death  of  such  rela- 
tive when  such  death  occurs  ill  eon- 
sequence  of  the  sale  of  liquor  to  such 
relative.  Fitzgerald  v.  Donoher,  48 
Neb.  852,  67  N.  W.  880;  McClay  v. 
Worrall,  18  Neb.  44,  24  N.  W.  429. 

[h]  A  posthumous  child  may  bring 
an  action.  State  v.  Soale,  36  Ind.  App. 
73,  74  N.  E.  1111;  Quinlen  v.  Welch, 
69  Hun  584,  23  N.  Y.  Supp.  963. 
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23.  Clinton  V.  Laning,  61  Mich.  355, 
28  N.    W.   125. 

[a]  Action  by  Mother  Though 
Father  Living. — Whether  the  mother 
may  bring  the  action,  though  the  father 
be  living,  is  a  question  of  fact  and 
not  of  law,  and  is  not  to  be  settled 
by  the  court  on  demurrer  to  the  dec- 
laration. Where  the  husband  is  in- 
capable of  supporting  his  wife,  and  the 
burden  of  supporting  the  family  rests 
on  the  mother,  and  it  appears  from 
the  evidence  that  she  is  injured  in  her 
means  of  support,  she  may  maintain 
the  action  in  her  own  name  though  the 
father  be  living.  McMaster  v.  Dyer, 
44  W.   Va.   644,   29  S.   E.    1016. 

24.  The  mother  of  an  adult  son, 
with  whom  she  lived,  and  who  has 
voluntarily  supports:  her,  which  sup- 
port is  cut  off  by  reason  of  his  death, 
may  maintain  an  action.  Eddy  V. 
Courtright,  91  Mich.  264,  51  N.  W. 
887. 

[a]  In  Lossman  v.  Knights,  77  HI. 
App.  670,  the  court  intimates  that 
there  might  be  cases  where  a  mother 
living  separate  and  apart  from  the 
father,  and  being  supported  by  a  minor 
child  living  with  her  might  have  a 
right  of  action  against  a  dramshop 
keeper  for  injury  to  her  means  of  sup- 
port caused  by  sales  of  intoxicating 
liquor  to  the  minor,  but  that  question 
is   not    determined. 

25.  Schroeder  r.  Crawford,  94  111. 
357,  34  Am.  Eep.  236;  Gardner  V.  Day, 
95    Me.    558,   50   Atl.    892. 

[a]  Abatement  of  Action.  —  The 
death  of  the  person  to  whom  liquor 
was  furnished  dogs  not  abate  an  action 
brought  by  the  wife  and  minor  chil- 
dren of  such  person  because  of  loss 
of  means  of  support.  The  action  will 
lie  in  any  case  where  the  loss  is  mere- 
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maintained,  while  others  take  a  contrary  view.^^  A  wdfe  does  not 
lose  her  right  of  action  by  subsequently  obtaining  a  divorce." 

Under  some  statutes  a  legal  dependency  at  the  time  of  the  injury  is 
necessary  to  constitute  a  right  of  action  under  the  statute  j^*^  but  such 
right  of  action  has  been  held  to  be  given  not  to  one  dependent  for  sup- 
port on  the  intoxicated  person,  but  to  one  dependent  on  the  person 
whom  the  intoxicated  person  kills  or  disables.-^  The  person  to  whom 
the  liquor  was  furnished  and  by  whom  it  was  consumed,  may  under 
some  statutes  bring  an  action  for  injuries  to  himself  in  consequence  of 
his  use  of  the  liquor.^"  But  no  action  can  be  maintained  by  the  seller 
of  the  liquor  because  of  injuries  inflicted  on  him  by  the  intoxicated 
person.^i  ^/^jj  employer  may,  under  some  statutes,  sue  for  damages 
sustained  by  reason  of  the  intoxication  of  his  employe.^- 

The  phraseology  of  some  statutes  would  seem  also  to  authorize  a  re- 
covery by  a  municipal  corporation  on  whom  such  intoxicated  person 
became  dependent  by  reason  of  his  intoxication.^^  Some  statutes  pro- 
vide that  when  the  injury  results  in  death,  the  action  must  be  brouirht 
in  the  name  of  the  personal  representative  of  the  deceased  person.^* 


ly  temporary,  as  by  disability,  or  per- 
manent, as  by  death.  Eoose  v.  Perkins, 
9  Neb.  304,  31  Am.  Rep.  409;  Hackett 
V.  Smelsley,  77  111.  109.  See  also  Eaf- 
ferty  v.  Buckman,  46  Iowa  195;  Mason 
V.  Shay,  5  Ohio  Dee.  (Eeprint)  31,  1 
Am.  Law  Eec.   553. 

26.  Harrington  V.  McKillop,  132 
Mass.  567;  Barrett  v.  Dolan,  130  Mass. 
366,  39  Am.  Eep.  456;  Krichner  V. 
Myers,  35  Ohio  St.  85,  35  Am.  Eep. 
598;  Davis  v.  Justice,  31  Ohio  St.  359, 
27  Am.  Eep.  514.  See  also  Pegram  v. 
Stortz,  31  W.  Va.  220,  323,  6  S.  E. 
485,  et  seq.,  in  which  the  authorities 
relative  to  this  subject  are  discussed 
at  length. 

27.  Nordin  v.  Kjos,  13  S.  D.  497,  83 
N.   W.  573. 

28.  Good  V.  Towns,  56  Yt.  410,  48 
Am.  Eep.  799. 

[a]  An  illegitimate  child  is  not  such 
a  dependent  person.  Good  v.  Towns, 
56  Vt.  410,  48  Am.  Eep.  799;  Dickin- 
son V.  The  North  Eastern  Ey.  Co.,  2 
H.  &  C.  (Eng.)  735.  Contra,  Goulding 
v.  Phillips,  124  Iowa  496,  100  N.  W. 
516. 

[b]  But  under  a  statute  providing 
among  others  that  a  child  may  sue 
for  injury  to  his  person,  property  or 
means  of  support,  an  adult  child  liv- 
ing apart  from  the  father  has  no  right 
of  action  unless  such  child  was  sup- 
ported by  such  parent  prior  to  the  in- 
jury. The  means  of  support  referred 
to  in  the  statute  is  that  which  the 
intoxicated  person  was  under  legal  ob- 


ligation to  furnish  and  not  one  en- 
joj^ed  under  mere  grace  and  favor  of 
the  person  who  is  the  subject  of  in- 
toxication. Jury  V.  Ogdeu,  56  111.  App. 
100. 

29.  Hollis  V.  Davis,  56  N.  H.  74. 
See  also  Good  v.  Towns,  56  Vt.  410, 
48  Am.  Eep.  799. 

30.  Colman  v.  Loeper,  94  Neb.  275, 
143  N.  W.  295;  Henkel  r.  Boudreau,  94 
Neb.  338,  143  N.  W.  236;  Zimmerman 
r.  Smiley,  62  Neb.  204,  86  N.  W.  1059; 
Kliment  v.  Corcoran,  51  Neb.  142,  70 
N.  W.  910;  Gran  v.  Houston,  45  Neb. 
813,  830,  64  N.  W.  245;  Curtin  v.  At- 
kinson, 36  Neb.  110,  54  N.  W.  131; 
Buckmaster  v.  McElroy,  20  Neb.  557, 
31  N.  W.  76,  57  Am.  Eep.  843;  Lit- 
tell  r.  Young,  5  Pa.  Super.  205.  Contra, 
People  V.  Linck,  71  111.  App.  358;  Heik- 
kala  r.  Isaacson,  178  Mich.  176,  144 
N.  W.  508;  Yan  Alstine  f.  Kaniecki, 
109  Mich.  318,  67  N.  W.  502;  Brooks 
V.  Cook,  44  Mich.  617,  7  N.  W.  216, 
38  Am.  Eep.  282.  See  also  CouchuKwi 
r.  Prather  (Ind.),  68  N.  E.  599;  State 
V.  Schuchmann,  133  Mo.  Ill,  33  S.  W. 
35,   34   S.   W.   842. 

31.  Aldrich  r.  Harvey,  50  Yt.  162, 
28  Am.  Eep.  501. 

32.  Landrum  v.  Elannigan,  60  Kan. 
436,  56  Pac.  753;  Duroy  v.  Blinn,  11 
Ohio  St.  331. 

33.  Hollis  V.  Davis,  56  N.  H.   74. 

34.  Murphv  r.  Willow  Springs  Brew. 
Co.,  81  Neb.  223,  115  N.  W.  761  (under 
the   Act    of    1873,   Comp.   St.,   ch.   21)  j 
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But  ^^•here  the  action  is  based  upon  loss  of  support,  the  proper  party 
plaintiff  is  the  person  entitled  to  the  damages."^' 

Provision  is  sometimes  made  for  the  recovery  of  compensation  for 
taking  care  of  and  providing  for  an  intoxicated  person  while  he  is  un- 
able to  take  care  of  himself.^*^ 

Where  the  actidn  is  upon  the  saloon  keeper's  bond,  and  such  bond  is  pay- 
able to  the  state,  the  action  must  be  brought  in  the  name  of  the  state 
upon  the  relation  of  the  party  interested.^^  _  .     •   -,  w 

Joinder.  —  The  wife  may  sue  in  her  own  name  m  some  jurisdictions 
without  joining  her  husband/'^    In  some  jurisdictions  the  wife  and  her 


Warren  v.  Englehardt,  13  Neb.  283,  13 
N.   W.   401. 

[aj  The  injury  to  an  habitual 
drunkard  being  under  some  statutes 
against  his  property  or  estate  as  dis- 
tinguished from  a  mere  injury  to  his 
person,  an  action  may  be  brought,  in 
the  case  of  his  decease  by  the  rep- 
resentative of  the  estate.  Kilburn  v. 
Coe,  48  How.  Pr.    (N.  Y.)    144. 

35.  Murphy  v.  Willow  Springs  Brew. 
Co.,  81  Neb.  219,  115  N.  W.  763;  Fitz- 
gerald V.  Donoher,  48  Neb.  852,  67  N. 
\V.  880;  Gran  v.  Houston,  45  Neb.  813, 
64  N.  W.  245;  Eoose  V.  Perkins,  9  Neb. 
304,  2  N.  W.  715,  31  Am.  Eep.  409; 
Paulson  V.  Langness,  16  S.  D.  471,  93 
N.  W.  655. 

[a]  Action  cannot  be  maintained  by 
the  administrator  of  the  person  whose 
death  was  caused  by  reason  of  his  be- 
ing intoxicated  under  such  a  statute. 
Couchman  v.  Prather  (Ind.),  68  N.  E. 
599. 

[b]  In  Nebraska,  the  action  which 
arises  in  favor  of  a  parent  against  a 
liquor  dealer  and  his  bondsmen  be- 
cause of  the  death  of  a  son  during 
his  minority  and  the  consequent  loss, 
by  the  parent,  of  the  services  of  the 
minor,  when  such  death  is  occasioned 
by  the  use  of  intoxicating  , liquors  sold 
or  furnished  to  the  minor  by  the  sa- 
loon keeper  or  some  one  acting  for 
him,  is  hy  virtue  of  chapter  50  of  the 
Compiled  Statiites,  entitled  "Liquors," 
and  not  under  the  provisions  of  what 
is  termed  the  "Civil  Damage  Act." 
This  action  ihay  be  prosecuted  in  the 
name  of  the  party  entitled  to  the 
damages,  without  the  intervention  of 
an  administrator  of  the  estate  of  the 
deceased.  Fitzgerald  r.  Donoher,  48 
Neb.  852,  67  N.  W.  880. 

36.  Brannan  v.  Adams,  76  111.  331; 
Sansom  t\  Greenough,  55  Iowa  127,  7 
N.   W.   482. 

[a]     Under    the    niinois    Dramshop 
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Act  (§8),  a  wife  may  sue  for  com- 
pensation for  taking  care  of  and  pro- 
viding for  an  intoxicated  husband,  nor 
is  this  right  of  action  affected  by  a 
statute  providing  that  neither  husband 
or  wife  shall  be  entitled  to  recover 
compensation  for  services  rendered  for 
the  other;  this  latter  statute  applying 
onlv  to  actions  between  husband  and 
wife.  MeVey  v.  Williams,  91  111.  App. 
144. 

[bj  "Aggrieved"  Person.  —  The 
father  of  an  adult  son  has  no  right  of 
action  under  a  statute  giving  anyone 
"aggrieved"  the  right  to  recover  from 
the  seller  of  intoxicated  liquors  for 
moneys  expended  in  taking  care  of  an 
intoxicated  person  by  reason  of  injuries 
sustained  by  such  person  while  intox- 
icated, there  being  in  such  a  case  no 
family  relation  existing  between  father 
and  son.  A  person  "aggrieved"  must, 
under  the  act,  be  one  who  has  suffered 
"an  injury  to  person  or  property," 
and  under  the  facts  herein  no  such  con- 
dition exists.  Veon  v.  Creaton,  138  Pa. 
48,  20  Atl.  865,  9  L.  E.  A.  814. 

[c]  Recovery  Limited. — (1)  Under 
tliese  provisions  recovery  cannot  be 
had  for  medical  attendance  or  medicine, 
it  being  limited  to  caring  and  pro- 
viding for  the  intoxicated  person.  Cole- 
man r.  People,  78  111.  App.  210.  (2) 
Thus  a  physician  who  treats  profession- 
ally a  person  who  is  injured  while  in- 
toxicated does  not  "take  charge  of  and 
provide  for"  such  person  within  the 
meaning  of  a  statute  authorizing  a  re- 
covery therefor  from  one  who  illegally 
sold  liquors  causing  the  intoxication. 
Sansom  v.  Greenough,  55  loWa  127,  7 
N.  W.  4S2. 

37.  Wall  v.  State,  10  Ind.  App.  530, 
38  N.  E.  190. 

[a]  This  omission  may  be  cured  by 
amendment  on  the  trial.  Brandt  l\ 
State,   17  Ind.  App.  311,  46  N.   E.   682. 

38.  Mitchell  v.  Eatts,  57  Ind.  259; 
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minor  children  may  join  in  an  action  for  loss  of  the  means  of  support 
because  of  liquor  being  furnished  to  the  husband  and  father.^^  It  has 
been  held,  however,  that  these  statutes  give  an  independent  right  of  ac- 
tion to  every  person  named  therein,  and  that  they  have  no  right  to  join 
their  separate  causes  of  action  into  one  action  and  to  maintain  that  ac- 
tion jointly .^°  Parents  may  sue  jointly,  although  they  are  entitled  to 
maintain  separate  actions,^^  unless  they  are  divorced  and  living  separ- 
§,te  and  apart.^^ 

2.  Defendant.  —  The  statutes  ordinarily  provide  for  a  joint  and 
several  liability,  so  that  the  saloon  keeper,  his  sureties,  and  the  owner 
of  the  building  may  be  sued  separately,  or  they  may  all  be  joined  in 
one  action.*^  It  is  permissible  to  bring  an  action  against  the  saloon 
keeper  and  prosecute  it  to  judgment,  and  bring  a  subsequent  action 
against  the  landlord  to  make  the  judgment  a  lien  on  the  premises.'* 
The  intoxicated  person  may  be  joined  with  the  seller  in  one  action,*^ 
but  this  is  not  essential,  since  the  intoxicated  person  is  not  a  necessary 


Wright  V.  Tipton,  92  Tex.  168,  46  S. 
W.  269.  See  generally  the  title  "Hus- 
band and  Wife." 

39.  111.— Helmuth  v.  Bell,  150  111. 
263,  37  N.  E.  230.  Ind.— Wall  t:  State, 
10  Ind.  App.  530,  38  N.  E.  190.  Neb. 
Jones  V.  Bates,  26  Neb.  693,  42  N.  W. 
751,  4  L.  E.  A.  495;  Wardell  v.  Mc- 
Connell,  23  Neb.  152,  36  N.  W.  278; 
Kerkow  v.  Bauer,  15  Neb.  150,  18  N. 
W.  27;  Eoose  v.  Perkins,  9  Neb. 
304,  2  N.  W.  715,  31  Am.  Eep.  409. 
Pa. — Bower  v.  Fredericks,  46  Pa.  Super. 
540. 

[a]  In  Helmuth  t:  Bell,  150  111.  263, 
37  N.  E.  230,  the  court  while  recogniz- 
ing the  propriety  of  such  a  joinder, 
holds  that  the  question  of  misjoinder 
could  not  be  raised  after  verdict. 

[b]  Compromise  of  Action. — An  ac- 
tion brought  by  a  mother  in  her  own 
behalf  and  on  behalf  of  her  minor 
children  on  a  liquor  seller's  bond,  can- 
not be  compromised  and  settled  by  the 
mother  without  the  authority  and  ap- 
proval of  the  court.  Johnson  v.  Mc- 
Cann,  61  111.  App.  110;  Zimmerman  V. 
Smiley,    62    Neb.    204,    86   N.   W.    1059. 

40.  Kan. — Durein  v.  Pontius,  34  Kan. 
353,  360,  8  Pac.  428.  Me.— McGee  v. 
McCann,  69  Me.  79.  Wash.— Delfel  v. 
Hanson,   2   Wash.   194,   26   Pac.   220._ 

See  also  Johnson  v.  Schultz,  74  Mich. 
75.  41  N.  W.  865;  Larzelere  r.  Kirch- 
gessner,  73  Mich.  276,  41  N.  W.  488; 
Franklin  v.  Schermerhorn,  8  Hun  (N. 
Y.)    112. 

[a]  Action  by  Minor  Child. — A  re- 
covery by  the  mother  does  not  bar  an 
action  by  a  minor  child  based  on  the 


same  intoxication.     Secor  v.  Taylor,  41 
Hun   (N.  Y.)    123. 

41.  Helmuth  v.  Bell,  150  HI.  263,  37 
N.  E.  230. 

42.  Lossman  v.  Knights,  77  111.  App. 
670. 

43.  See  generallv  the  statutes  and 
111.— Wanack  r.  People,  187  111.  116,  58 
N.  E.  242.  Ind. — Muleahey  v.  Givens, 
115  Ind.  286,  17  N.  E.  598,  liquor  dealer 
and  his  bondsmen  may  be  joined  in 
one  action.  la. — O'Brien  v.  Putney,  55 
Iowa  292,  7  N.  W.  615;  Loan  r.  Hiney, 
53  Iowa  89,  1  N.  W.  587;  La  France 
V.  Kraver,  42  Iowa  143.  Me. — McGee 
V.  McCann,  69  Me.  79.  Neb.— Fitz- 
gerald V.  Donoher,  48  Neb.  852,  67  N. 
W.  880,  liquor  dealer  and  bondsmen 
may  be  joined.  N.  Y. — Jackson  v. 
Brookins,  5  Hun  530. 

[aj  They  are  not,  however,  joint 
tort  feasors.  McVey  v.  Manatt,  80  Iowa 
132,  45  N.  W.  548. 

[b]  It  is  not  necessary'-  to  first  ex- 
haust the  remedy  against  the  principal, 
the  liability  on  the  bond  being  enforce- 
able in  the  first  instance  against  the 
principal  and  sureties.  Brandt  v.  State, 
17  Ind.  App.  311,  46  N.  E.  682;  An- 
thony V.  Krey,  70  Mich.  629,  38  N.  W. 
603. 

44.  McVey  v.  Manatt,  80  Iowa  132, 
45  N.  W.  548.  See  also  Buckham  r. 
Grape,  65  Iowa  535,  17  N.  W.  755,  22 
N.  W.  664;  La  France  v.  Krayer,  42 
Iowa  143. 

45.  Bodge  v.  Hughes,  53  N.  H.  614; 
Aldrich  v.  Harvey,  50  Vt.  162,  28  Am. 
Eep.  501. 
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nartv*«  If  the  liquor  which  eaased  the  intoxication  is  obtained  from 
various  persons,  all  such  persons  may  be  joined  as  defendants  though 
thev  do  not  act  in  concert,  or  one  or  any  number  of  them  may  be  sued 
senarately  ''  But  where  the  acts  are  separate  and  distinct,  one  having 
no  connection  with  the  other,  the  parties  cannot  be  jomed.^^    All  per- 


46.  English  v.  Beard,  51  Ind.  489. 

47.  HI.— Mayers  v.  Smith,  121  111. 
442  13  N.  E.  216;  Stanley  v.  Leahy, 
87  'ill.  App.  465;  Coleman  v.  People, 
78  111.  App.  210;  Buckworth  v.  Craw- 
ford, 24  111.  App.  603;  O'Leary  v.  Fris- 
bey,  17  111.  App.  553;  Tetzner  v.  Naugh- 
ton,  12  111.  App.  148,  157.  la.— Faivre 
■;;.  Mandercheid,  117  Iowa  724,  90  N.  W. 
76;  Jackson  v.  Noble,  54  Iowa  641,  7 
N.  W.  88;  Ennis  v.  Shiley,  47  Iowa 
552;  Hitchner  v.  Ehlers,  44  Iowa  40; 
Kearney  v.  Fitzgerald,  43  Iowa  580, 
583;  Jewett  v.  Wanshura,  43  Iowa  574; 
La  France  V.  Krayer,  42  Iowa  143; 
Woolheather  v.  Eisley,  38  Iowa  486. 
Kan. — Werner  v.  Edmiston,  24  Kan. 
147.  Mass. — Bryant  v.  Tidgewell,  133 
Mass.  86.  Mich. — Bowden  v.  Voorheis, 
135  Mich.  648,  98  N.  W.  406;  Franklin 
V.  Frey,  106  Mich.  76,  63  N.  W.  970; 
Johnson  v.  Johnson,  100  Mich.  326,  58 
N.  W.  1115;  Steele  V.  Thompson,  42. 
Mich.  594,  4  N.  W.  536.  Neb.— Horst 
V.  Lewis,  71  Neb.  365,  98  N.  W.  1046, 
103  N.  W.  460;  Stahnka  v.  Kreitle,  66 
Neb.  829,  92  N.  W.  1042;  Gorey  v. 
Kelly,  64  Neb.  605,  90  N.  W.  554; 
Warden  v.  McConnell,  23  Neb.  152,  36 
N.  W.  278;  McClay  v.  Worrall,  18  Neb. 
44,  24  N.  W.  429;  Kerkow  v.  Bauer, 
15  Neb.  150,  18  N.  W.  27;  Eoose  f. 
Perkins,  9  Neb.  304,  2  N.  W.  715,  31 
Am.  Eep.  409.  See  also  Jones  v. 
Bates,  26  Neb.  693,  42  N.  W.  751,  4 
L.  E.  A.  495.  N.  H. — Bodge  v.  Hughes, 
53  N.  H.  614.  Ohio.— Boyd  r.  Watt,  27 
Ohio  St.  259;  Eeugler  v.  Lilly,  26  Ohio 
St.  48.  Pa.— Taylor  v.  Wright,  126  Pa. 
617,  17  Atl.  677. 

[a]  But  see  Jackson  v.  Brookins,  5 
Hun  (N.  Y.)  530,  holding  that  when 
sales  are  made  at  different  times 
though  on  the  same  day,  and  at  differ- 
ent places,  the  yarious  persons  can- 
not be  joined  in  the  one  action.  To 
same  effect,  Morenus  v.  Crawford,  15 
Hun  (N.  Y.)  45;  Crane  v.  Hunt,  26 
Ont.  (Can.)   641. 

[b]  This  principle  is,  however,  held 
to  be  limited  to  cases  where  the  sev- 
eral parties  contribute  to  a  specific  in- 
toxication which  occasions  an  injury. 
Eichmond  v.  Shickler,  57  Iowa  486,  10 
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N.  W.  882;  Kearney  v.  Fitzgerald,  43 
Iowa  580.  See  also  Shugart  v.  Egan, 
83  111.  56,  25  Am.  Eep.  359. 

[c]  The  effect  of  these  statutes  is 
to  put  all  who  contributed  to  the  in- 
toxication in  the  position  of  joint  tort 
feasors.  Aldrich  v.  Parnell,  147  Mass. 
409,  18  N.  E.  170. 

[d]  "A  recovery  and  satisfaction 
against  one  would  constitute  an  ef- 
fectual bar  to  any  recovery  against  an- 
other \:ho  may  have,  in  part,  contrib- 
uted to  cause  the  intoxication."  Stan- 
ley V.  Leahy,  87  111.  App.  465.  Sec 
also  Emory  v.  Addis,  71   111.  273j 

[e]  Tho  rule  extends  to  the  sureties 
upon  the  bonds,  so  that  all  persons 
from  whom  the  liquor  was  obtained, 
and  their  sureties,  may  be  joined  as 
defendants  in  a  single  action.  Horst 
V.  Lewis,  71  Neb.  365,  98  N.  W.  1046, 
103   N.  W.  460. 

[f]  Compare,  Baker  v.  McCoy,  58 
Ind.  215,  that  a  joint  action  against 
the  several  licensees,  and  their  several 
sureties,  upon  their  several  bonds,  can- 
not be  maintained;  and,  when  so  joined 
a  motion  to  separate  the  complaint 
into  as  many  separate  actions  as  there 
are  separate  bonds,   should  be  grantetl. 

[g]  Release  of  One  Tort  Feasor. 
Under  the  Michigan  statute  (3  How. 
St.,  §2283,  e,  3)  all  who  contribute  by 
sales  of  intoxicating  liquors  to  an  in- 
toxication are  jointly  and  severally 
liable.  And  though,  as  a  general  rule, 
a  release  to  one  of  several  joint  tort 
feasors  discharges  all,  a  release  of  one 
does  not  preclude  a  recovery  from  an- 
other seller  where  the  sales  are  separate 
and  distinct,  and  where  each  sale  pro- 
duced intoxication  to  which  the  others 
in  no  way  contributed.  Jewell  f.  Welch, 
117  Mich.   65,  75   N.  W.   283. 

48.  Eichmond  v.  Shickler,  57  Iowa 
486,  10  N.  W.  882;  Huggins  v.  Kav- 
anagh,  52  Iowa  368,  3  N.  W.  409;  Jew- 
ett r.  Wanshura,  43  Iowa  574;  Jewell 
V.  Welch,   117  Mich.  65,  75  N.  W.  283. 

[a]  Where  a  person  comes  to  his 
death  while  intoxicated,  and  the  in- 
toxicating liquor  has  been  supplied  to 
him  at  two  taverns,  and  to  excess  in 
each,  the  tavern  keepers  cannot  be  sued 
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sons  jointly  engaged  in  unlawful  sales,  and  who  share  in  the  proceeds 
thereof,  are  each  liable  for  damages  to  one  injured  by  reason  of  such 
sales.^^  And  it  is  proper  to  join  all  the  parties  against  whom  relief  is 
sought  for  the  same  wrong.^° 

When  habitual  drunkenness  is  the  basis  of  the  action,  the  same  rules  as  to 
joinder  of  parties  as  hereinbefore  stated  apply."  But  those  who  con- 
tribute to  the  habitual  intoxication  cannot  be  joined  with  those  who 
only  contribute  to  a  particular  intoxication  or  vice  versa.^^  These 
statutes  are  said  to  apply  exclusively  to  those  who  are  engaged  law- 
fully, or  otherwise,  directly  or  indirectly,  in  the  liquor  traffic.^^ 

C.  Declaration  and  Complaint.^*  —  1.  In  General.  —  When  the 
statute  prescribes  the  form  of  the  declaration  or  complaint,  the  use  of 
such  statutory  form  will  ordinarily  be  sufficient  f^  otherwise  the  ordi- 
nary form  of  action  appropriate  to  such  case  may  be  used.^«  Under 
some  statutes  an  action  may  be  maintained  for  services  rendered  in 


jointly.     Crane  v.  Hunt,  26  Ont.  (Can.) 
641. 

[b]  *'A  joint  liability  arises  when 
an  immediate  act  is  done  by  the  co- 
operation or  joint  act  of  two  or  more 
persons.  Mere  successive  wrongs,  be- 
ing the  independent  acts  of  the  per 
sons  doing  them,  will  not  create  a 
joint  liability.  .  .  .  There  must  be 
concurrent  action,  a  co-operation,  or  a 
consent,  or  approval,  in  the  accomplish- 
ment by  the  wrong-doers  of  the  par- 
ticular wrong,  in  order  to  make  them 
jointly  liable."  La  France  v.  Krayer, 
42  Iowa  143. 

[c]  In  such  case  a  settlement  with 
one  liquor  seller  for  intoxication  in- 
duced during  a  certain  period,  does  not 
preclude  a  recovery  from  another  sell- 
er for  intoxication  induced  during  the 
same  period,  where  the  sales  are  sep- 
arate and  distinct,  each  producing  in- 
toxication to  which  the  other  in  no 
way  contributed.  Jewell  r.  Welch,  117 
Mich.  65,  75  N.  W.  283;  Miller  v.  Pat- 
terson, 31   Ohio  St.  419. 

[d]  Misjoinder. — Persons  engaged  in 
selling  intoxicating  liquors  under  li- 
censes obtained  pursuant  to  the  laws 
of  the  state,  are  not  liable  for  dam- 
ages resulting  from  a  like  trafl&c  before 
they  engaged  in  the  bu-siness,  and  they 
cannot  be  joined  in  an  action  against 
other  persons  to  recover  for  such  pre- 
viously inflicted  damages,  although 
they  may  be  liable  to  the  same  plain- 
tiff for  subsequent  wrongs  of  a  sim- 
ilar kind.  Stahnka  v.  Kreitle,  66  Neb. 
829,  92  N.  W.  1042. 

49.  Terre  Haute  Brew.  Co.  v.  New- 
land,   33   Ind.   App.   544,   70   N.   U.   190. 


See   also    Hall   v.    Germain,   131    N.   Y. 
536,  30  N.  E.  591. 

50.  O'Brien  v.  Putney,  55  Iowa  292, 
7  N.  W.  615. 

51.  111.— Keller  v.  Lincoln,  67  HI. 
App.  404;  Lane  v.  Tippy,  52  HI.  App. 
532.  la. — Arnold  v.  Barkalow,  73  Iowa 
183,  34  N.  W.  807;  Cox  v.  Newkirk, 
73  Iowa  42,  34  N.  W.  492;  Richmond 
r.  Shickler,  57  Iowa  486,  10  N.  W.  882. 
See  also  League  r.  Ehmke,  120  Iowa 
464,  94  N.  W.  938.  Ohio.— Eantz  v. 
Barnes,  40  Ohio  St.  43;  Boyd  f.  Watt, 
27  Ohio   St.   259. 

52.  m.— Tetzner  v.  Naughton,  12 
m.  App.  148,  157.  la.— Hitchner  r. 
Ehlers,  44  Iowa  40.  Ohio. — Kirchner 
r.  Mvers,  35  Ohio  St.  85,  35  Am.  Eep. 
598. 

53.  Cruse  v.  Aden,  127  HI.  231,  20 
X.  E.  73. 

[a]  A  brewer  and  manufacturer  of 
ale  and  porter,  selling  same  by  the 
cask  and  barrel,  is  engaged  in  the  liquor 
traffic.  Clears  f.  Stanley,  34  111.  App. 
338. 

[b]  One  acting  as  clerk  or  servant 
of  the  proprietor  of  the  saloon,  and 
Avho  actually  makes  the  sale,  is  per- 
sonally liable  for  the  injurious  con- 
sequences resulting  from  the  intoxica- 
tion caused  by  such  sale.  Worley  r. 
Spurgeon,  38  Iowa  465.  See  also  State 
V.  Stucker,  33  Iowa  395. 

54.  See  generally  the  title  "Dec- 
laration and  Complaint." 

55.  Bodge  r.  Hughes,  53  N.  H.  614. 

56.  Kehrig  r.  Peters,  41  Mich.  475, 
2  N.  W.  801;  Friend  t:  Dunks,  37  Mich. 

[25. 
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rarms  for  an  intoxicated  person."  The  complaint  must  allege  every 
fact  necessary  to  bring  the  case  within  the  statute  under  which  the 
action  is  brought.^^  ,  .    -,    ^  ,. 

Such  statutes  do  not  as  a  rule  require  that  the  kind  of  liquor  sold  be 
stated  ■'-'  nor  is  it  necessary  to  describe  the  place  where  sold,''"  unless  it 
is  sought  to  establish  a  lien  against  the  property.''^  Whether  or  not  the 
seller  of  the  liquor  had  a  license  need  not  be  alleged.^-  But  a  sale  or 
o-ift  of  liquors  by  the  defendant  must  be  alleged,''^  as  must  the  time 


57.     McVey  v.  Williams,  91  111.  App. 
144. 

[a]  Under  an  allegation  of  sale  to 

the  intoxicated  person,  evidence  of 
sales  to  other  persons  for  him  is  ad- 
missible. Carrier  v.  Bernstein,  104 
Iowa  572,  580,  73  N.  W.  1076. 

[b]  Form  of  Declaration. — (Title  of 
court  and  cause.)  Eva  Williams,  i^lain- 
tiff,  by  D.  D.  Donahue,  her  attorney, 
complains  of  Thomas  McVey,  defend- 
ant, of  a  plea  that  he  render  to  the 
plaintiff  the  sum  of  five  thousand 
dollars  ($5,000),  which  he  justly  owes 
to  and  unjustly  detains  from  her,  for 
that  whereas,  the  defendant  on  the 
12th  day  of  June,  1896,  and  at  various 
other  times  for  the  past  three  years, 
in  the  city  of  Bloomiugton,  McLean 
County,  Illinois,  by  the  sale  of  intox- 
icating liquors,  did  cause  the  intoxica- 
tion of  one  Charles  M.  Williams;  and 
thereupon  the  plaintiff  there  took 
charge  of  and  provided  for  the  said 
Charles  M.  Williams,  being  so  intox- 
icated as  aforesaid,  and  kept  him,  the 
said  Charles  M.  Williams,  in  conse- 
quence of  said  intoxication,  for  the 
space  of  nine  hundred  days  from  and 
including  the  day  aforesaid.  By  means 
whereof  and  by  force  of  the  statute 
in  such  cases  made  and  provided  an 
action  had  accrued  to  the  plaintiff  to 
demand  of  the  defendant  a  reasonable 
compensation  for  so  taking  charge  and 
providing  for  the  said  Charles  M.  Wil- 
liams, as  aforesaid,  which  said  reason- 
able compensation  amounts  to  the  sum 
of  two  thousand  five  hundred  and  one 
dollars  ($2,501)  parcel  of  the  sum  of 
money  above  demanded.  Yet  the  de- 
fendant, though  requested,  has  not  paid 
to  the  plaintiff  the  said  sum  of  five 
thousand  dollars  ($5,000)  above  de- 
manded, or  any  part  thereof,  but  re- 
fuses so  to  do  to  the  damage  of  the 
plaintiff  of  five  thousand  dollars 
($5,000)  and  therefore  she  brings  this 
suit.  Taken  from  McVey  v.  Williams, 
91  111.  App.  144. 

Vol,  XIV 


58.  Struble  v.  Nodwift,  11  Ind.  64; 
Pegram  v.  Stortz,  31  W.  Va.  220,  335, 
6   S.   E.   485. 

59.  Walser  r.  Kerrigan,  56  Ind.  301. 
[a]     The     naming     of     a     particular 

kind  of  liquor  in  the  declaration  does 
not  confine  the  plaintiff  to  that  par- 
ticular kind  of  intoxicant.  Flower  v. 
Witkovsky,  69  Mich.  371,  37  N.  W. 
364. 

[bj  It  must  appear  that  the  liquor 
sold  was  intoxicating,  however.  Baech- 
er  f.  State,  19  Ind.  App.  100,  49  N.  E. 
42. 

Necessity  for  description  of  liquor 
in  indictment  or  information  for  unlaw- 
ful sale,  see  supra,  111,  B,  6,  d;  in 
declaration  or  complaint  in  action  for 
penalty  for  violation  of  liquor  law,  see 
supra,  V,  E,   1. 

60.  Ind. — Walser  v.  Kerrigan,  56 
Ind.  301.  la.— Gustafson  v.  Wind,  62 
Iowa  231,  17  N.  W.  523.  Ohio.— Good- 
man V.  Ilailes,  59  Ohio  St.  342,  349, 
52  N.  E.  829. 

Necessitj'  for  averment  as  to  place 
in  indictment  or  information  for  vio- 
lation of  liquor  laws,  see  supra,  III,  B, 
6,  a. 

61.  Gustafson  v.  Wind,  62  Iowa  281, 
17  N.  W.  523.  See  also  Goodman  v. 
Hailes,  59  Ohio  St.  342,  349,  52  N.  E. 
829. 

62.  Walser  v.  Kerrigan,  56  Ind.  301. 
B\it  see  Baecher  r.  State,  19  Ind.  App. 
100,  49  N.  E.  42  (which  was  an  action 
on  the  liquor  seller's  bond);  Paulson 
V.  Langness,  16  S.  D.  471,  93  N.  W. 
C55  (which  is  under  a  statute  making 
licensed  dealers  responsible  on  their 
bond,  and  requiring  an  allegation  that 
the   defendants  were   licensed   dealers). 

63.  McGee  r.  McCann,  69  Me.  79; 
Ford  r.  Ames,  36  Hun  (N.  Y.)  571. 
See  also  Pegram  v.  Stortz,  31  W.  Va. 
220,  336,  6  S.  E.  485,  as  to  necessity 
for  alleging  sale   after  notice. 

[a]  In  Indiana,  the  complaint  must 
I  allege  that  the  party  charged  caused 
'  the  intoxication,  in  whole   or   in  part, 
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when  the  sale  or  sales  complained  of  were  made.^*  If  the  action  be 
against  the  owner  of  the  premises,  the  statutes  usually  require  that 
knowledge  that  intoxicating  liquors  were  to  be,  or  had  been,  sold  there- 
in in  violation  of  law  must  be  alleged.^^  But  it  is  not  necessary  to  al- 
lege knowledge  of  tlie  particular  sale  which  caused  the  injury,'^'^ 

The  nature  and  extent  of  the  injury  complained  of  must  be  stated 
with  defmiteness  and  certainty/'^  If  the  basis  of  the  action  be  injury 
to  the  person,  there  should  be  an  allegation  of  actual  violence  resulting 
in  physical  injury  to  the  person  or  health  of  the  plaintiff.*'*  Wlien  loss 
of  support  is  claimed  by  reason  of  an  injury  to  the  intoxicated  per- 
son, an  averment  that  such  injury  was  in  consequence  of  the  intoxica- 
tion is  necessary."'-^     The  necessity  of  negativing  contributory  negli- 


by  selling,  giving  away  or  bartering 
intoxicating  liquors.  Ditton  v.  Morgan, 
56  Ind.   60. 

[b]  A  sale  by  employees  may  be 
proven  under  an  allegation  that  the 
sale  was  made  by  the  saloon  keeper. 
Carrier  v.  Bernstein,  104  Iowa  572,  580, 

73  N.  W.  1076. 

64.  Carrier  v.  Bernstein,  104  Iowa 
572,  580,  73  N.  W.  1076,  an  allegation 
that  they  were  made  in  the  spring  and 
summer  of  a  particular  year  is  suffi- 
ciently definite. 

Necessity  for  averments  as  to  time 
of  sales  in  indictment  for  violation  of 
liquor  laws,  see  supra,  III,  B,  6,  b. 

65.  Ind.— Barnaby  v.  Wood,  50  Ind. 
405.  la. — Judge  v.  O  'Connor,  74  Iowa 
166,  37  N.  W.   131;   Judge  v.  Flournoy, 

74  Iowa  164,  37  N.  W.  130.  Me.— Mc- 
Gee  V.  McCann,  69  Me.  79. 

[a]  Under  statutes  making  the 
owner  of  property  wherein  intoxicating 
liquors  are  unlawfully  sold,  liable  for 
injuries  caused  by  reason  of  such  sale, 
if  the  premises  be  occupied  and  used 
for  such  purpose  with  the  knowledge 
of  the  owner,  it  is  sufficient  to  allege 
knowledge  of  unlawful  sales  without 
alleging  that  the  sales  were  made  with 
the  owner's  consent.  Judge  ?'.  O'Con- 
nor, 74  Iowa  166,  37  N.  W.  131;  Judge 
V.  Flournoy,  74  Iowa  164,  37  N.  W. 
130. 

[b]  An  allegation  that  the  owner 
leased  the  building  for  the  purpose  of 
being  used  as  a  saloon,  and  that  he 
knew  that  wine,  beer  and  liquor  were 
sold  on  the  premises,  and  knew  of 
such  sales  to  plaintiff's  husband,  suffi- 
cientlv  states  a  cause  of  action.  Mvers 
V.  Kirt,   64  Iowa  27,   19  N.  W.  846. 

[c]  In  Iowa  it  was  at  one  time 
necessary  to  allege  both  knowledge  and 


consent  of  the  owner.    Judge  v.  O'Con- 
nor, 74  Iowa  166,  37  N.  W.  131. 

66.  Judge  V.  O'Connor,  74  Iowa  166, 
37  N.  W.  131. 

67.  An  allegation  "that  by  reason 
of  drink  furnished  by  defendant  to 
plaintiff's  husband  while  intoxicated, 
his  intoxication  became  extreme  and 
he  attacked  plaintiff  and  hurt  her  by 
striking  her  with  a  chair  on  the  head, 
whereby,"  etc.,  sufficiently  charges  an 
assault  and  battery.  Wilson  v.  Booth, 
57  Mich.  249,  23  N.  W.  799. 

[aj  While  failure  to  comply  with 
this  rule  may  not  vitiate  the  declara- 
tion, it  may  greatly  restrict  the 
proofs.  Pegram  v.  Stortz,  31  W.  Va. 
220,  340,  6  S.  E.  485. 

68.  Mulford  v.  Clewell,  21  Ohio  St. 
191. 

[a]  An  allegation  by  the  wife  that 
she  suffered  mental  anguish,  disgrace 
and  loss  of  society  or  companionship, 
is  not  sufficient.  Mulford  v.  Clewell, 
21    Ohio    St.    191. 

69.  Schwarm  v.  Osborn,  59  Ind.  245. 
Compare,  Nowotny  r.  Blair,  32  Neb. 
175,  49  N.  W.  357,  holding  under  the 
Nebraska  statute,  that  it  is  sufficient 
to  allege  that  the  defendant  sold  the 
liquor  on  the  day,  or  about  the  time 
when  the  acts  complained  of  were  com- 
mitted, or  the  injuries  received.  See 
also  Pegram  r.  Stortz,  31  W.  Ya.  220, 
335,   6   S.   E.   485. 

[a]  An  averment  that  ''while  in  a 
state  of  intoxication,  so  that  he  was 
incapable  of  knowing  what  he  was 
about,  or  taking  care  of  himself,  he 
fell  into  an  open  cellar,"  etc.,  is  not 
such  an  allegation,  nor  equivalent  there- 
to.    Schwarm  r.  Osborn,  59  Ind.  245. 

[b]  The  nature  of  the  injuries  to 
the  intoxicated  person  should  be  stated 
when    they    are    not    the    necessary    re- 
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gence  is  governed  by  general  rules  elsewhere  discussed.^"  In  an  action 
on  the  liquor  dealer's  bond,  the  complaint  must  allege  the  approval 
and  filing  of  the  bond  by  the  proper  authorities."^  It  is  as  a  rule  un- 
necessary to  allege  that  the  sales  were  made  while  the  person  was  in- 
toxicated or  that  such  person  was  an  habitual  drunkard/-  or  that  the 
seller  knew  that  the  purchaser  Avas  intoxicated,"  though  this  may  be 
necessarv  for  the  purpose  of  showing  an  illegal  sale/^ 

Where  the  cause  of  action  is  based  upon  the  fact  that  the  person  be- 
came an  habitual  drunkard,  it  is  proper  to  allege  the  cause  of  actioft 
as  a  continuing  one/^  In  an  action  for  damages  for  wrongful  death 
arising  out  of  the  sale  of  liquor  to  an  habitual  drunkard,  the  com- 
plaint must  show  that  the  deceased  was  incapable  of  consenting  to  the 
sales  of  liquor  complained  of  J*' 

In  an  action  by  a  wife  to  recover  the  value  of  chattels  sold  to  the 
liquor  seller  by  her  intoxicated  husband,  a  previous  demand  for  their 
return  is  unnecessary."  Where  a  previous  notice  not  to  sell  is  essen- 
tial, it  is  sufficient  to  allege  that  the  defendant  was  duly  and  lawfully 
served  with  such  notice.^^ 


suits  of  his  intoxication,  even  though 
they  be  the  natural  results.  But  the 
failure  to  specify  the  particular  acts, 
whereby  the  wife  was  injured  in  her 
means  of  support  "will  not  vitiate  the 
declaration,  and  a  general  declaration 
that  in  consequence  of  the  drunken- 
ness she  was  injured  in  her  means  of 
support,  though  under  such  a  declara- 
tion she  will  be  much  restricted  in  the 
proofs  she  may  wish  to  bring  before 
the  jury."  Pegram  v.  Stortz,  31  W. 
Va.  220,  340,  6  S.  E.  485. 

70.  Beem  v.  Chestnut,  120  Ind.  390, 
22  N.  E.  303,  unnecessary  where  wilful 
act,  rather  than  mere  negligence  or  non- 
feasance, is  relied  upon. 

71.  Anthony  v.  Frey,  70  Mich.  629, 
38  N.  W.  603. 

[a]  A  declaration  averring  that  the 
bond  was  duly  delivered  to  the  county 
treasurer  of  the  proper  county  and  had 
thereon  endorsed,  at  the  time  of  such 
delivery,  the  approval  of  the  proper 
village  board,  and  was  by  the  treasurer 
duly  filed,  is  sufficient.  Anthony  v. 
Krey,  70  Mich.  629,  38  N.  W.  603. 

72.  Walser  r.  Kerrigan,  56  Ind.  301 ; 
Fountain  v.  Draper,  49  Ind.  441;  Wood 
r.  Lentz,  116  Mich.  275,  74  N.  W. 
462. 

[a]  An  averment  that  the  defend- 
ant was  notified,  and  that  he  knew  of 
his  own  knowledge  that  the  husband 
of  the  plaintiff  was  in  the  habit  of 
becoming  intoxicated  whenever  he 
could  procure  liquor,  and  that  the  de- 
fendant  soli;   bartered,   and   gave   him 
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intoxicating  liquors  in  disregard  of  the 
notice  and  request  of  plaintiff,  suffi- 
ciently alleges  an  unlawful  sale.  Foun- 
tain V.  Draper,  49  Ind.  441. 

[bj  In  Wright  r.  Treat,  83  Mich, 
110,  47  N.  W.  243,  the  court  held  that 
the  failure  to  present  the  question  by 
demurrer  waived  the  objection. 

73.  Fletcher  v.  Forlcr,  83  Mich.  52, 
46  N.  W.  1023,  10  L.  R.  A.  80,  that 
will  be  presumed  from  the  very  nature 
of  the  case.  But  see  Marlcert  v.  Hoff- 
ner,  5  Ohio  Dec.  (Eeprint)  335,  6  Am. 
L.  Eep.  670,  holding  that  where  the 
sale  is  to  an  habitual  drunkard,  the 
complaint  must  allege  that  defendant 
had    knowledge    of    that   fact. 

74.  Carrier  r.  Bernstein,  104  Iowa 
572,   579,   73   N.   W.    1076. 

75.  Wood  V.  Lentz,  116  Mich.  275, 
74  N.  AV.  462.  See  also  Bissell  v.  Star- 
zinger,   112   Iowa   266,   83   N.   W.    1065. 

76.  This  is  not  shown  by  an  al- 
legation that  liquors  were  furnished  to 
him  when  he  was  totally  incapable  of 
transacting  ordinary  business  and  at 
times  when  he  was  so  dazed  with  liquor 
tl'.at  he  had  no  self -(Control  or  judg- 
ment when  he  was  intoxicated.  Bissell 
V.  Starzinger,  112  low^a  266,  271,  83  N. 
W.  1065. 

Compare,  McCue  v.  Klein,  60  Tex, 
168,  48  Am.  Rep.  260,  as  to  ability  of 
deceased  to  have  given  consent. 

77.  ]\Iulford  V.  Clewell,  21  Ohio  St. 
191. 

78.  Ridaii  ^'-  Grimm,  97  Tenn.  220, 
36  S.  W.   1097,  35  L.  R.  A.  587.     See 
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Averments  as  to  Damages.  -The  usual  rules  with  reference  to  the 
pleading  of  damages  apply  in  declarations  or  complaints  under  the 
civil  damage  acts.^^ 

2.  Joinder  of  Counts.  — The  general  rules  governing  joinder  are 
followed  m  this  class  of  cases.s"  s  j      uei  die 

3.  Amendment.  —  In  accordance  with  the  general  rules  governing 
amendments  of  declarations  or  complaints,  an  amendment  to  the  com- 
plaint that  does  not  introduce  a  new  cause  of  action  or  new  elements 
ot  damage  is  allowablc^^ 

D  Trial.«2  — 1.  In  General. -The  action  against  both  the  seller 
of  the  liquor  and  against  the  owner  to  establish  a  lien  is  an  action  at 
law,  and  is  to  be  tried  by  a  jury.^^ 

2.  Questions  for  Jury. «*- In  accordance  with  the  rule  that  where 
the  evidence  is  conflicting,  questions  of  fact  are  for  the  jury  to  deter- 
mine, the  following  have  been  held  to  be  questions  for  the  jury  •  whether 
or  not  the  beverage  was  of  an  intoxicating  character  ;ss  whether  the  de- 
fendant sold  or  gave  the  intoxicant  r^*'  whether  the  person  injured  or 
on  whom  plaintiff  depended  for  support,  was  intoxicated  at  the  time 
of  the  injury  and  to  what  extent  ;S^  whether  the  defendant  furnished 


also  Pegram  v.  Stortz,  31  W.  Va.  220, 
320,  6  S.  E.  485. 

79.  See  generally  the  title  "Injuries 
to  Persons  and  Property." 

[a]  Compensatory  damages,  such  as 
necessarily  result  from  the  injury,  may 
be  shown  under  the  general  allegation 
of  damages.  Pegram  r.  Stortz,  31  W. 
Va.  220,  235,  6  S.  E.  485. 

[b]  That  exemplary  damages  must 
be  specially  pleaded,  see  Pegram  v. 
Stortz,  31  W.  Va.  220,  339,  6  S.  E. 
485.  See,  however,  Gustafson  v.  Wind, 
62  Iowa  281,  17  N.  W.  523,  that  no 
averment  of  exemplary  damages  is  re- 
quired, they  may  be  allowed  in  a 
proper  case  without  averment. 

80.  See  generally  the  title  "Joinder 
of  Actions." 

[a]  It  is  permissible  to  join  counts 
for  an  injury  to  the  person,  to  prop- 
erty and  loss  of  support  in  one  com- 
plaint. See  Mulford  v.  Clewell,  21  Ohio 
St.  191. 

[b]  But  a  count  for  damages,  based 
on  an  injury  to  the  person,  property 
and  means  of  support,  cannot  be  joined 
with  a  count  seeking  the  recovery  of 
a  penalty  for  selling  intoxicants  to 
habitual  drunkards  or  intoxicated  per- 
sons. Carrier  v.  Bernstein,  104  Iowa 
572,  73  N.  W.  1076. 

81.  la. — Jarozewski  v.  Allen,  117 
Iowa  632,  91  N.  W.  941.  Me.— Chase 
V.  Kenniston,  76  Me.  209.  Mich.— Fletch- 
er V.  Forler,  83  Mich.  52,  46  N.  V/. 
1023,   10  L.  R.  A.   80. 


See  generally  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action  or  Defense;"    "Parties." 

[a]  Amendment  to  the  title  of  the 
complaint,  inserting  words  showing 
that  the  suit  is  brought  in  behalf  of 
the  state,  is  permissible  on  the  trial. 
Brandt  v.  State  ex  rel.  Boyer,  17  Ind. 
App.  311,  46  N.  E.  682. 

82.  See  generally  the  title  "Trial." 

83.  Loan  r.  Hiiiey,  53  Iowa  89,  1 
N.  W.  587.  See  generally  the  title 
"Juries  and  Jurors." 

84.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

85.  Blatz  v.  Rohrbach,  116  N.  Y. 
450,  22  N.  E.  1049,  6  L.  R.  A.  669. 
See  also  Smith  v.  People,  141  111.  447, 
31   N.   E.  425. 

86.  Cornelius  v.  Hultman,  44  Neb. 
441,  62  N.  W.  891;  Jones  v.  Bates,  26 
Neb.  693,  42  N.  W.  751,  4  L.  R.  A. 
495;  MeClay  r.  Worrall,  18  Neb.  44,  24 
N.  W.  429;  Elshire  v.  Schuyler,  15  Neb. 
561,   20   N.   W.   29. 

[a]  Where  the  declaration  alleges 
both  a  sale  and  a  gift  of  the  liquor, 
and  there  is  some  evidence  of  both, 
the  court  should  submit  both  questions 
to  the  jurv.  Smith  v.  People,  141  III. 
447,  31   N.   E.  425. 

87.  Smith  v.  People,  141  HI.  447, 
452,  31  N.  E.  425;  Botwinis  v.  Allgood, 
113  111.  App.  188;  Tipton  v.  Schuler, 
87  111.  App.  517. 

[a]  The  degree  of  intoxication 
necessary  for  a  recovery  is  essentially 
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+!.«  wlinlp  nv  a  Dart  of  the  liquor  that  caused  the  intoxication  from 
which  tte'  injury  resulted-  whether  the  liquor  furnished  to  the  m- 
oxcated  person  was  the  cause  of  the  intoxication  or  whether  it  con- 
tSuted  thereto:-  whether  the  intoxication  was  the  proximate  cause 
of  the  injury  or  death;-  whether  the  plaintiff  was  injured  m  his  or 
her  person,  property  or  support;-  and  whether  or  not  the  disqualifica- 
tion to  support  those  entitled  thereto,  be  it  partial,  limited  or  com- 
plete, was  contributed  to  by  any  or  all  of  the  defendants. 

In  jurisdictions  where  acts  of  the  plaintiff  contributing  to  the  ac- 
nuisition  of  the  liquor  is  a  defense,  the  question  as  to  whether  plaintiff 
contributed  to  the  injury  is  one  of  fact  for  the  jury.^^  Under  some 
statutes  recovery  may  only  be  had  for  an  injury  resulting  from  a  wal- 
fiil  act  of  the  intoxicated  person,  and  the  question  whether  or  not  the 
injury  was  the  result  of  a  wilful  act,  is  one  for  the  jury.«* 

In  an  action  against  the  owner  of  the  premises,  the  question  of 
whether  the  owner  had  knowledge  of  the  use  to  which  the  premises  were 
put  is  for  the  jury  to  determine.^^ 


one  of  fact;  and  an  instruction  which 
attempts  to  settle  or  eomprehend  the 
state  of  intoxication  necessary  in  order 
to  fix  the  liability  of  the  defendant  is 
clearly  foreign  to  the  province  of  the 
judge  presiding.  The  degree  of  in- 
toxication is  immaterial  if  the  intox- 
ication directly  caused  the  injury  com- 
plained of.  Tipton  V.  Schuler,  87  111. 
App.  517. 

88.  Buckworth  v.  Crawford,  24  HI. 
App.  603.  See  also  Smith  •*;.  People, 
141  111.  447,  31  N.  E.  425. 

89.  Cornelius  v.  Hultman,  44  Neb. 
441,  62  N.  W.  891;  Chmelir  v.  Sawyer, 
42  Neb.  362,  60  N.  W.  547. 

90.  m. — Botwinis  v.  Allgood,  113  111. 
App.  188.  Compare,  Shugart  r.  Egan, 
83  111.  56,  25  Am.  Eep.  359.  la. 
Jarozewski  v.  Allen,  117  Iowa  632,  91 
N.  W.  941.  Me. — Currier  v.  McKee,  99 
Me.  364,  59  Atl.  442.  Mich.— Lucker 
V.  Liske,  111  Mich.  683,  70  N.  W.  421; 
McMahon  v.  Dumas,  96  Mich.  467,  56 
N.  W.  13;  Doty  r.  Postal,  87  Mich.  143, 
49  N.  W.  534;  Thomas  v.  Dansby,  74 
Mich.  398,  41  N.  W.  1088.  Pa.— Temme 
V.  Schmidt,  210  Pa.  507,  60  Atl.  158; 
Davies  v.  McKnight,  146  Pa.  610,  23 
Atl.  320. 

[a]  "Whether  the  death  of  the  de- 
ceased was  due  to  intoxication,  or  to 
an  attack  on  him  by  third  parties  is 
one  for  the  jury.  Triggs  v.  Mclntvre, 
215  111.  369,  74  N.  E.  400,  affirming  "'llo 
111.   App.   257. 

[b]  Where  plaintiff's  husband, 
while  intoxicated,  made  an  assault 
upon  one,  M.,  by  whom  he  was  killed, 
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it  was  a  question  for  the  jury  whether 
such  intoxication  was  the  proximate 
cause  of  the  death.  Baker  v.  Summers, 
201  111.  52,  66  N.  E.  302. 

[cj  In  McNary  v.  Blackburn,  180 
Mass.  141,  61  N.  E.  885,  plaintiff's 
son  was  struck  by  a  railroad  train 
while  walking  upon  the  track  in  an 
intoxicated  condition.  The  question 
whether  the  intoxication  was  the  prox- 
imate cause  of  the  injury  was  held  to 
be  for  the  jury. 

[dj  It  is  improper  to  instruct  the 
jury  that  certain  facts,  if  shown,  would 
establish  that  the  sale  of  the  liquor 
was  the  proximate  cause  of  death. 
Knott  V.  Peterson,  125  Iowa  404,  101 
N.   W.   173. 

91.  Huff  i\  Aultman,  69  Iowa  71,  28 
N.  W.  440,  58  Am.  Rep.  213;  Engleken 
f.  Hilger,  43  Iowa  563;  Bowden  v.  Voor- 
heis,  135  Mich.  648,  98  N.  W.  406; 
Lafler  v.  Fisher,  121  Mich.  60,  79  N.  W. 
934. 

[a]  It  is  for  the  jury  to  say  whether 
the  loss  of  support  is  permanent  or 
otherwise.  Jessen  v.  Wilhite,  74  Neb. 
608,  104  N.  W.  1064. 

92.  Chmelir  v.  Sawyer,  42  Neb.  362, 
60  N.  W.  547.  See  also  Jewett  v. 
Wanshura,  43  Iowa  577;  Steele  v. 
Thompson,  42  Mich.  594,  4  N.  W.  536. 

93.  Huff  V.  Aultman,  69  Iowa  71,  28 
N.  W.  440,  58  Am.  Eep.  213.  See  also 
Engleken  v.  Hilger,  43  Iowa  563. 

94.  Snow   r.   Carpenter,   49   Vt.   426. 

95.  Mead  v.  Stratton,  87  N.  Y.  493, 
499,  41  Am.  Eep.  386. 
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3.  Judgment.^''  —  Judgment  may  be  rendered  against  all  who  con- 
tributed to  the  intoxication ;  such  persons  stand  upon  the  same  footing 
as  persons  who  are  engaged  in  a  joint  tort."  Though  the  plaintiffs 
might  have  brought  separate  actions,  instead  of  joining  in  one  action, 
the  judgment  should  nevertheless  not  attempt  to  distribute  the  amount 
among  them.''* 

Lien  of  Judgment  on  Premises.  — In  proceedings  against  the  owner  of 
the  property,  no  lien  attaches  until  so  declared  by  the  judgment;  it 
does  not  attach  upon  the  accrual  of  the  cause  of  action.^''  The  judg- 
ment must  fix  specifically  the  property  upon  which  the  lien  should  at- 
lach.i  Where  it  is  sought  to  have  the  judgment  against  the  liquor 
seller  made  a  lien  against  the  property,  the  owner  cannot  have  the  judg- 
ment divided  and  a  part  of  it  only  made  a  lien,^  In  an  action  to  estab- 
lish a  lien  upon  premises  leased  to  the  liquor  seller,  no  personal  judg- 
ment for  damages  can  be  rendered  against  the  landlord  for  the  amount 
of  the  lien.^ 

E,  Costs,*  —  Unless  otherwise  provided  by  statute,  the  right  to 
costs  is  governed  by  the  rules  applicable  to  civil  actions  generally.^' 
Costs  may  be  awarded  against  the  landlord  when  he  resists  an  action 
to  enforce  the  lien.'' 

F,  Review.^  —  As  in  other  eases,  the  admission  of  incompetent 
testimony  in  cases  under  the  statutes  does  not  work  a  reversal  of  the 
judgment ;  if  the  court  can  clearly  see  that  it  was  not  prejudicial  to 
the  appellant ;®  nor  will  a  judgment  be  reversed  because  the  evidence 
as  to  the  furnishing  of  the  liquor  by  the  defendant,  and  its  producing 
or  tending  to  produce  the  intoxication  was  contradictory  provided  there 


96.  See  generally  the  title  "Judg- 
ments. ' ' 

97.  Buckworth  v.  Crawford,  24  111. 
App.  603. 

[a]  Dismissal  Against  One  Defend- 
ant.— The  court  may  permit  a  dismissal 
as  to  one  defendant  and  enter  judg- 
ment against  those  remaining.  Buck- 
■worth  v.   Crawford,  24  111.   App.   603. 

98.  Helmuth  v.  Bell,  150  111.  263,  37 
N.  E.  230. 

[a]  Surplusage. — A  judgment  which 
makes  such  a  provision  is  not  void, 
that  part  which  attempts  to  make  such 
distribution  may  be  rejected  as  sur- 
plusage. Helmuth  v.  Bell,  150  111.  263, 
37  N.  E.  230. 

99.  Bellinger  i:  Griffith,  23  Ohio  St. 
619;  Hart  v.  Corlett,  4  Ohio  Dec.  (Ee- 
print)    181,  1  Clev.  L.  Rec.  92. 

[a]  A  sale  of  the  property  in  good 
faith  before  judgment  prevents  the  ac- 
quisition of  any  lien.  Bellinger  r.  Grif- 
fith, 23  Ohio  St.  619.  But  see  La 
Eoche  r.  Brewer,  8  Ohio  Cir.  Ct.  508, 
5  Ohio  Cir.  Dec.  432,  as  to  the  effect 
of  a  voluntary  sale  without  considera- 
tion. 


[b]  The  transfer  of  the  property 
pending  the  action  cannot  be  enjoined. 
Eonesteel  v.  Downs,  73  Iowa  685,  35 
N.  W.  924. 

[c]  Precedence  of  Mortgage  Lien. 
A  judgment  under  the  civil  damage  act 
does  not  take  precedence  over  a  prior 
mortgage  lien.  Bell  v.  Cassem,  158 
111.  45,  41  N.  E.  1089,  29  L.  E.  A. 
571;  Goodenough  v.  McCoid,  44  Iowa 
659. 

1.  Engleken  v.  Webber,  47  Iowa  558. 

2.  Arnold  v.  Barkalow,  73  Iowa  183, 
34  N.  W.  807. 

3.  McVey  v.  Manatt,  80  Iowa  132, 
45  N.  W.  548. 

4.  See  generally  the  title   "Costs." 

5.  Purvis  V.  Segar,  132  Mich.  167, 
93  N.  W.  261;  Dikeman  v.  Harrison, 
38   Mich.   617. 

6.  JNIcVey  v.  Manatt,  80  Iowa  132, 
45  N.  W.  548. 

7.  See  generally  the  titles  "Ap- 
peals;" "New  Trial;"  "Review;" 
"Writ  of  Error." 

8.  Johnson  f.  McCann,  61  111.  App. 
110. 
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was  sufficient  testimony  to  warrant  the  finding  of  such  facts  by  the 
jury.^ 
Vni.     SEARCH,  SEIZURE  AND  FORFEITURE  OF  LIQUORS.^-^ 

A.  In  General.  —  While  in  some  jurisdictions  the  proceeding  for 
a  search,  seizure  and  forfeiture  of  liquors  is  considered  as  one  in  rem 
and  not  a  criminal  proceeding,"  in  others  it  is  said  that  such  a  proceed- 
ing is  clearly  in  the  nature  of  a  criminal  action  or  proceeding.^-  When 


9.  Hutchinson  v.  Hubbard,  21  Neb. 
33,  31  N.  W.  245;  Miller  V.  Gleason, 
18  Ohio  Cir.  Ct.  374,  10  Ohio  Cir. 
Dec.  20. 

10.  See  generally  the  title  "Search 
and  Seizure." 

11.  Ark.— White  v.  State,  80  Ark. 
598,  98  S.  W.  377;  Osborne  f.  State, 
77  Ark.  439,  92  S.  W.  406;  Kirkland 
V.  State,  72  Ark.  171,  78  S.  W.  770, 
105  Am.  St.  Eep.  25,  65  L.  E.  A.  76^ 
Conn. — State  v.  Burrows 's  Liquors,  37 
Conn.  425;  Hine  v.  Belden,  27  Conn. 
384.  N.  H.— State  v.  Tufts,  56  N.  H. 
137;  State  v.  Barrels  of  Liquors,  47 
N.  H.  369.  N.  Y.— Clement  v.  Two 
Barrels  of  Whisky,  136  App.  Div.  291, 
120  N.  Y.  Supp.  1044;  Matter  of  Geseh- 
winder,  68  Misc.  97,  124  N.  Y.  Supp. 
939.  Vt. — State  v.  Intoxicating  Liquors, 
82  Vt.  287,  73  Atl.  586;  State  v.  Smith, 
55  Vt.  82;  Johnson  v.  Williams,  48  Vt. 
565. 

See  also  Meyers  v.  State,  47  Tex. 
Civ.  App.  336,  105  S.  W.  48;  State 
V.  One  Bottle  of  Brandy,  43  Vt.  297 
(holding  that  "it  is  not  a  suit  be- 
tween one  party  and  another  according 
to  the  course  of  the  common  law  and 
would  not,  either  in  ordinary  or  tech- 
nical language  be  classed  among  civil 
actions"). 

[a]  In  New  York  these  proceedings 
up  to  the  time  of  joining  issue  par- 
take of  the  nature  of  search  warrant 
proceedings  instituted  under  the  code 
of  criminal  procedure,  and  after  that 
they  are  governed  by  the  rules  of 
a  civil  action.  Clement  v.  Harden,  62 
Misc.  31,  114  N.  Y.  Supp.  751. 

12.  la.— State  v.  Arlen,  71  Iowa  216, 
32  N.  W.  267;  Fries  v.  Porch,  49  Iowa 
351;  Weir  r.  Allen,  47  Iowa  482;  State 
V.  Intoxicating  Liquors,  40  Iowa  95; 
State  V.  Bryan,  4  Iowa  349;  Santo  v. 
State,  2  Iowa  165,  63  Am.  Dec.  487. 
Me.— State  r.  Dondis,  111  Me.  17,  87 
Atl.  478;  State  r.  Intoxicating  Liquors, 
80  Me.  91,  13  Atl.  403;  State  v.  In- 
toxicating Liquors,  80  Me.  57,  12  Atl. 
794;    State    r.    Eobinson,    49    Me.     285. 
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Compare,  State  r.  Learned,  47  Me.  426, 
holding  that  the  proceeding  is  in  rem. 
Mich.— Bullock  r.  Ward,  182  Mich.  443, 
148  N.  W.  651;  Eobison  r.  Miner,  68 
Mich.  549,  37  N.  W.  21;  Hibbard  v. 
People,  4  Mich.  125.  Neb.— See  Soth- 
man  v.  State,  66  Neb.  302,  92  N.  W 
303.  Vt.— State  v.  One  Bottle  of 
Brandv,  42,  Vt.  297.  Compare,  Johnson 
i\  Williams,  48  Vt.  565,  that  the  pro- 
ceeding is  in  rem. 

[a]  This  proceeding  is  distinct  from 
the  one  for  unlawfuUy  keeping  the 
liquor.  State  r.  McManus,  65  Kan. 
720,  70  Pac.  700;  State  v.  McCann,  61 
Me.  116;  State  v.  Learned,  47  Me.  426. 

[b]  In  Indiana,  that  "this  charac- 
ter of  proceeding  is  governed  by  the 
procedure  and  rules  in  civil  procedure 
is  held  in  the  following  cases:  Eega- 
danz  V.  State,  171  Ind.  387,  393,  86 
N.  E.  446;  Eose  v.  State,  171  Ind. 
G62,  670,  87  N.  E.  103,  17  Ann.  Cas. 
228;  Campbell  v.  State,  171  Ind.  702, 
706,  87  N.  E.  212;  Kirkland  V.  State, 
72  Ark.  171,  78  S.  W.  770,  65  L.  E.  A. 
76,  105  Am.  St.  25,  2  Ann.  Cas.  242, 
and  cases  cited.  Such  proceedings  are 
proceedings  in  rem.  The  complaint  is 
in  the  nature  of  a  libel,  in  form  as- 
similated to  a  criminal  action,  in  that 
they  are  prosecuted  by  the  state 
against  the  thing  itself,  property  de- 
voted to  an  alleged  unlawful  or  crim- 
inal use,  and  are  proceedings  in  be- 
half of  the  public,  with  the  state  as 
plaintiff,  as  in  other  cases  of  violation 
of  the  criminal  laws,  in  the  exercise 
of  its  police  power.  State  v.  Arlen, 
71  Iowa  216,  32  N.  W.  267;  State  v. 
Intoxicating  Liquor,  40  Iowa  95;  Part 
of  Lot  294  r.  State,  1  Iowa  507;  State 
V.  Intoxicating  Liquors,  80  Me.  57,  12 
Atl.  794;  State  v.  Eobinson,  49  Me. 
285;  Hibbard  r.  People,  4  Mich.  125; 
State  r.  One  Bottle  of  Brandy,  43  Vt. 
297;  Johnson  v.  Williams,  48  Vt.  565, 
571;  State  v.  Stoffels,  89  Minn.  205, 
94  N.  W.  675;  State  v.  Barrels  of 
Liquor,  47  N.  H.  369.  There  are  eases 
which   hold   that   they   so   far   partake 
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regarded  as  a  proceeding  in  rem,  seizure  is  a  jurisdictional  fact  which 
must  precede  the  application  to  forfeit  the  liquor.^^ 

Joinder —  Some  statutes  permit  the  joinder  of  a  proceeding  against 
the  liquors  with  one  charging  an  offense  against  the  person  in  whose 
keeping  they  are  found/*  and  the  portion  relating  to  the  forfeiture 
may  be  prosecuted  to  judgment,  although  the  person  charged  may  be 
acquitted.i^  Wlien  an  officer  seizes  intoxicating  liquors  upon  a  war- 
rant, and  arrests  their  alleged  keeper,  he  must  have  both  before  the 
magistrate  that  issued  the  warrant.  From  that  time  the  proceedings 
against  the  person  and  those  against  the  liquors  are  separate  and  dis- 
tinct. The  accused  is  tried  upon  the  complaint  and  the  question 
whether  the  liquors  were  intended  for  unlawful  sale  is  tried  on  a  libel. 
The  judgment  in  one  case  does  not  in  any  manner  affect  the  judgment 
in  the  other.  If  the  cases  are  appealed,  they  are  entered  and  heard  in 
the  appellate  court,  as  two  cases.^*^ 

Jurisdiction.17  —Considered  in  the  nature  of  a  criminal  action,  the 
jurisdiction  of  the  court  is  not  affected  by  the  value  of  the  liquors  in- 
volved.^* 

B.  Proceedings  for  Search  and  Seizure.  —  1.  By  Whom  Pro- 
ceedings Instituted.  —  Statutes  authorizing  the  seizure  of  liquors  usu- 


of  the  character  of  a  criminal  action 
that  the  jurisdiction  of  the  courts,  pro- 
cedure, rules  of  evidence,  and  pre- 
sumptions in  criminal  cases  apply  to 
them.  State  r.  Eobinson,  49  Me.  285, 
followed  in  State  v.  Intoxicating 
Liquors,  80  Me.  91,  1.3  Atl.  403;  State 
V.  Intoxicating  Liquors,  80  Me.  57; 
Commonwealth  v.  Intoxicating  Liquors, 
115  Mass.  142;  Id.,  107  Mass.  216;  Id., 
113  Mass.  23;  Id.,  105  Mass.  595; 
Bryan  v.  State,  4  Iowa  349;  State  v. 
Arlen,  supra."  In  fhis  state  they  are 
statutory  proceedings  assimilated  to 
criminal  proceedings,  governed  by  the 
rules  of  civil  actions  so  far  as  ap- 
plicable. Stewart  v.  State,  180  Ind. 
397,  103  N.   E.   316. 

[c]  In  Massachusetts,  (1)  while  the 
proceeding  is  primarily  a  proceeding  in 
rem  (Com.  r.  Certain  Intoxicating  Li- 
quors, 107  Mass.  396;  Com.  i\  Certain 
Intoxicating  Liquors,  107  Mass.  216), 
(2)  it  involves  a  criminal  charge  of 
which  the  forfeiture  is  the  punishment. 
Com.  V.  Eeed,  162  Mass.  215,  38  N.  E. 
364;  Com.  v.  Intoxicating  Liquors,  107 
Mass,  216;  Com.  v.  Same,  13  Allen 
(Mass.)  561.  (3)  And  the  right  of  per- 
emptory challenge  of  jurors  prevails  as 
in  criminal  causes.  Com.  v.  Intoxicating 
Liquors,  107  Mass.  216.  (4)  The  ques- 
tion of  costs  is  governed  by  the  rules 
in  criminal  cases.  Com.  v.  Intoxicat- 
ing Liquors,  14  Gray  375. 


13.  U.  S.—In  re  Moore,  66  Fed.  947. 
Conn. — State  v.  Burrows 's  Liquors,  37 
Conn.  425;  State  r.  Maxwell's  Liquors, 
36  Conn.  157;  Hine  v.  Belden,  27  Conn. 
384.  N.  H. — State  r.  Barrels  of  Liquor, 
47  N.  H.  369.  Can.— McNeill  v.  McGilli- 
vray,  42  Nova  Scotia  133. 

[a]  In  Connecticut,  proceedings  to 
enforce  a  forfeiture  are  to  be  pro- 
ceeded with  as  civil  actions.  State  v. 
Maxwell's  Liquors,  36   Conn.   157. 

[b]  It  is  essential  to  the  mainte- 
nance of  a  libel  that  the  seizure  be 
legal.  There  can  be  no  forfeiture  of 
property  taken  under  a  search  war- 
rant if  the  constitutional  guaranty 
against  illegal  search  be  violated.  State 
V.  Spirituous  Liquors,  75  N.  H.  273,  73 
Atl.  169. 

[e]  Though  it  is  a  proceeding  in 
rem  it  involves  a  criminal  charge,  and 
the  court  for  criminal  business  has 
jurisdiction.  Com.  v.  Intoxicating 
Liquors,    13    Allen    (Mass.)    561. 

[d]  In  Maine  "the  libel  is  really 
in  behalf  of  the  state,  though  the  stat- 
ute form  does  not  require  it  to  be  so 
alleged."  State  f.  Robinson,  49  Me. 
285. 

14.  State  V.  Learned,  47  Me.  426. 

15.  State   r.  Learned,  47  Me.  426. 

16.  State  V.  Miller,  48  Me.  576. 

17.  See  generally  the  title  "Juris- 
diction. ' ' 

18.  Steward  v.  State,  ISO  Ind.   397, 
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ally  provide  who  may  make  the  eomplaint.^^  Some  permit  it  to  be 
made  by  any  resident  of  the  county  where  the  proceeding  is  instituted  f'' 
others  provide  that  it  must  be  made  by  a  credible  resident  of  the 
county,^^  or  by  legal  voters,-^  while  other  statutes  prescribe  that  it  be 
made  by  a  public  officer.^^*  _ 

The  authority  of  the  prosecutor  to  institute  the  proceeding  must  be 
raised  by  proper  pleadings  or  by  motion.-* 

2.  Information  or  Complaint.-^  i — a.  In  General.  —  The  search 
and  seizure  of  liquors  kept  for  unlawful  sale-'  is  usually  based  upon  a 


103  N.  E.  316;  State  v.  Arlen,  71  Iowa 
216,  32  N.  W.  267.  Contra,  Sullivan  v. 
Oneida,  61  111.  242. 

[aj  In  Massachusetts,  police  courts 
in  Boston  and  Worcester,  and  the 
superior  court  of  Fitchburg,  possess 
jurisdiction.  Com.  v.  Intoxicating 
Liquors,  113  Mass.  13;  Com.  f.  Bv 
toxicating  Liquors,  103  Mass.  448,  105 
Mass.  176. 

19.  See  generally  the  statutes. 

20.  See  generally  the  statutes  and 
Com.  V.  Intoxicating  Liquors,  113  Mass. 
13. 

21.  State  V.  Blair,  72  Iowa  591,  34 
N.  W.  432;  State  v.  Thompson,  44  Iowa 
399. 

[a]  The  Mississippi  statute  pro- 
vides that  the  affidavit  may  be  made 
"by  any  credible  person."  Livelar  Co. 
V.  State,  98  Miss.  330,  53  So.  68L 

22.  In  re  Horgan,  16  E.  L  542,  18 
Atl.  279;  State  v.  Snow,  3  E.  I.  64; 
State  V.  Intoxicating  Liquors,  44  Vt. 
208;  State  v.  Twenty-five  Packages  of 
Liquor,   38   Vt.    387. 

23.  In  re  Moore,  66  Fed.  947;  Stew- 
ard V.  State,  180  Ind.  397,  103  N.  E. 
316.  See  also  State  v.  McCann,  67 
Me.  372. 

[a]  "In  Alabama,  the  requirements 
of  the  statute  as  to  the  issuance  of 
the  writ  of  seizure  are  different  from 
the  requirement  of  that  as  to  the 
issuing  of  the  injunction  or  merely 
abating  the  nuisance.  ...  If  a  writ 
of  seizure  is  desired,  it  is  required  that 
the  affidavit  shall  be  made  by  the 
party  complaining  or  filing  the  bill,  for 
in  such  case  it  is  not  authorized  that, 
if  the  complainant  or  relator  declines 
to  make  the  affidavit,  it  may  be  made 
by  a  citizen."  In  re  State  ex  rel. 
Attorney  General,  179  Ala.  639,  60  So. 
285. 

[b]  Indian  agents,  (1)  governors  of 
territories,  acting  as  superintendents 
of  Indian  affairs,  and  military  officers 
were  by  act  of  congress  authorized  to 
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search  goods  carried  by  traders  into 
the  Indian  country  upon  suspicion  or 
information  that  ardent  spirits  were 
being  carried  into  that  country  by  such 
trader,  and  if  any  such  be  found,  all 
the  goods  of  the  particular  trader  were 
forfeited,  one-half  to  the  use  of  the 
informer,  the  other  to  the  government, 
his  license  was  cancelled  and  his  bond 
put  in  suit.  American  Fur  Co.  v. 
United  States,  2  Pet.  (U.  S.)  358,  7 
L.  ed.  450.  (2)  The  statute  not  in- 
cluding a  United  States  marshal  in  de- 
scribing those  who  may  make  the  seiz- 
ure, a  libel  showing  a  seizure  of  prop- 
erty by  such  an  officer  is  defective. 
United  States  v.  The  Cora,  1  Dak.  1, 
46  N.  W.  503.  See  also  the  title  "In- 
dians. ' ' 

24.  State  r.  Twenty-five  Packages 
of  Liquor,  38  Vt.  387. 

[a J  In  Toole  v.  State,  170  Ala.  41, 
51,  it  was  held  that  an  objection  that 
the  name  given  in  the  affidavit  as 
being  the  complainant  was  either  fic- 
titious or  assumed,  must  be  taken  by 
way  of  plea  and  cannot  be  presented 
by  motion  to  quash  the  writ.  See  also 
Cheek  v.  State  ex  rel.  Metcalf,  3  Ala. 
App.  646,  57  So.  108. 

25.  See  generally  12  Standard  Proc. 
704,  et  seq,  and  the  title  "Search  and 
Seizure, ' ' 

26.  See  generally  the  statutes  and 
the  following  cases:  U.  S. — In  re  Swan, 
150  U.  S.  637,  14  Sup.  Ct.  225,  37  L. 
ed.  1207.  Tex. — Mvers  r.  State,  47  Tex. 
Civ.  App.  336,  105  S.  W.  48.  Can. 
Ex  parte  Stevenson,  8  N.  Bruns.  391; 
Eeg.  f.  Heffernan,  13  Ont.  616;  Eeg. 
V.  Dovle,  12  Ont.  347.  See  Townsend 
r.  Beckwith,  42  Nova  Scotia  307;  Mc- 
Neill V.  McGillivrav,  42  Nova  Scotia 
133. 

[a]  The  statutory  requirements  as 
to  the  method  of  filing  must  be  sub- 
stantially complied  with.  Guptill  v. 
Eichardson,  62  Me.  257. 
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complaint  which  is  required  to  be  in  writing.^^  Under  some  statutes 
it  is  immaterial  whether  the  complaint  is  made  before  or  after  the 
seizure  of  the  liquors,  the  statute  permitting  the  issuance  of  the  war- 
rant after  the  seizure.^^  In  making  a  complaint  for  a  warrant  to 
search  a  place  for  liquors  before  the  search  is  made,  however,  the  allega- 
tions must  be  in  the  present  tense  ;^*'  but  when  the  liquors  are  taken 
without  a  warrant  the  allegations  must  be  changed  to  the  past  tense.-'^ 
A  complaint  or  affidavit  is  usually  sufficient  which  is  in  the  language 
of  the  statute  or  substantially  such  language.^^  It  must  contain  ail 
the  requisites  called  for  by  the  statute.^^  Where  the  court  has  only 
such  jurisdiction  as  is  conferred  by  statute,  the  necessary  jurisdictional 
facts  must  affirmatively  appear.^^  And  where  the  statute  provides 
that  certain  classes  of  persons  shall  make  the  complaint,  it  should  show 
that  the  person  complaining  belongs  to  one  of  the  designated  classes."* 


27.  State  v.  Brann,  109  Me.  559,  8i 
Atl.  266;  In  re  Horgan,  16  E.  I.  542, 
551,  18  Atl.  279. 

28.  State  v.  Intoxicating  Liquors,  58 
Vt.  594,  4  Atl.   229. 

[a]  Authority  To  Make  Seizure. 
Wlien  the  seizure  is  made  without  a 
warrant,  the  complaint  must  set  out 
the  authority  of  the  officer  to  make 
same.  This  is  sufficiently  shown  by 
alleging  that  at  the  time  and  place  of 
seizure,  the  place  being  described  as 
within  a  specified  county,  the  person 
making  the  seizure  was  a  sheriff  duly 
qualified  to  serve  a  warrant  in  such 
cases.     State  v.  Erskine,  66  Me.  358. 

29.  State  v.  Dunphy,  79  Me.  104,  8 
Atl.  344;  State  v.  McCann,  59  Me.  383. 

30.  State  v.  Dunphy,  79  Me.  104,  S 
Atl.  344;  State  v.  McCann,  59  Me.  383. 

[a]  When  the  complaint  is  made 
after  seizure,  it  should  read,  "that 
they  (the  liquors)  were  unlawfully 
kept  and  deposited  in  the  place  when 
and  where  the  officer  found  them  when 
he  took  them,  and  that  they  were 
then  and  there  intended  for  sale  with- 
in this  state  in  violation  of  law." 
State  V.  Dunphv,  79  Me.  104,  8  Atl. 
304. 

31.  Ala.— Sallev  v.  State,  9  Ala.  App. 
82,  64  So.  185.  Me.— State  v.  Howley, 
9  Atl.  620;  State  v.  Welch,  79  Me. 
99,  8  Atl.  348.  Mass.— Com.  v.  Grady, 
108  Mass.  412;  Com.  v.  Bennett,  108 
Mass.  27;  Com.  v.  Lynn,  107  Mass.  214; 
Com.  V.  Intoxicating  Liquors,  13  Allen 
52;  Com.  V.  Dunn,  14  Gray  401.  R.  I. 
In  re  Horgan,  16  E.  I.  542,  18  Atl. 
279;  In  re  Fitzpatrick,  16  E.  I.  60,  11 
Atl.  773;  In  re  Liquors  of  Hoxsie,  15 
E.  I.  241,  3  Atl.  1.    Vt.— State  v.  Twen- 


ty-five Packages  of  Liquors,  38  Vt.  387; 
Gill  V.  Parker,  31  Vt.   610. 

See  also  Townsend  v.  Beckwith,  42 
Nova  Scotia  307. 

[aj  "The  affidavit  must  charge  the 
offense,  either  in  the  language  of  the 
statute,  or  words  of  substantially  the 
same  import. ' '  Livelar  Co.  v.  State, 
98   Miss.   330,   53   So.   681. 

[b]  Under  the  Rhode  Island  statute 
"the  addition  of  the  words  'with  force 
and  arms,'  or  the  use  of  the  phrase 
'against  the  statute,'  instead  of  'in 
violation  of  law,'  "  are  not  necessary. 
In  re  Liquors  of  Hoxsie,  15  E.  I.  241, 
3   Atl.  1. 

32.  In  re  State  ex  rel.  Attorney  Gen- 
eral, 179  Ala.  639,  60  So.  285;  Bullock 
v.  Ward,  182  Mich.  443,  148  N.  W. 
651. 

33.  Emory  v.  Eoyal,  117  Ind.  299, 
20  N.  E.  150;  Willey  v.  Strickland,  8 
Ind.  453;  State  v.  Dondis,  111  Me.  17, 
87  Atl.  478;  State  v.  Intoxicating 
Liquors,  80  Me.  91,  13  Atl.  403;  Gup- 
till  V.  Eichardson,  62  Me.  257;  Jones 
r.  Fletcher,  41  Me.  254;  State  v. 
Staples,  37  Me.  228. 

[aJ  When  in  addition  to  the  name 
of  the  court  there  appears  an  addi- 
tional statement  which  is  not  a  mis- 
description, but  words  indicating  the 
character  of  the  proceeding,  such  ad- 
ditional words  may  be  regarded  as  sur- 
plusage. Com.  v.  Certain  Intoxicating 
Liquors,  97  Mass.  601. 

34.  Where  legal  voters  are  qualified 
to  make  the  complaint,  the  complain- 
ing parties'  qualifications  are  sufficient- 
ly shown  by  an  allegation  as  follows 
"come  legal  voters  in  the  city  of  _B., 
and   complain,"   etc.,   and   in   addition 
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The  officer's  authority  to  make  the  seizure  should  affirmatively  appear 
when  the  complaint  is  filed  after  the  seizure  of  the  liquors.^^  It  is  usu- 
ally necessary  to  allege  that  the  complainant  believes,  or  has  cause  to 
believe,  that  liquor  is  unlawfully  kept  or  deposited  at  the  place  de- 
scribed' in  the  complaint  or  affidavit,'*^  and  the  grounds  for  such  belief" 


the  names  of  those  persons  being  ap- 
pended to  the  complaint.  State  v.  In- 
toxicating Liquors,  44   Vt.   208. 

[aj  Where  the  statute  provides  that 
the  complaint  may  be  made  by  any 
resident  of  the  county,  an  allegation 
that  the  complainant  was  of  a  desig- 
nated county  is  sufficient  without  more 
fully  describing  his  residence.  Com. 
V.  Intoxicating  Liquors,   113   Mass.   13. 

[b]  In  Iowa,  however,  the  justice 
determines  whether  the  informant  is  a 
credible  resident  or  not.  The  statute 
does  not  require  such  fact  to  be  stated 
either  in  the  information  or  warrant. 
State  V.  Blair,  72  Iowa  591,  34  N.  W. 
432;   State  v.  Thompson,  44  Iowa  399. 

35.  State  v.  Dunphy,  79  Me.  104,  8 
Atl.  344. 

36.  Livelar  Co.  v.  State,  98  Miss. 
330,  53  So.  681. 

[a]  In  Michigan,  it  is  necessary  to 
allege  that  the  affiant  believes  and  has 
good  cause  to  believe  that  the  liquor 
is  concealed  in  the  premises  described 
in  the  affidavit  or  complaint.  Bullock 
V.  Ward,  182  Mich.  443,  148  N.  W. 
651. 

[b]  In  Maine  (1)  it  is  unnecessary 
to  allege  that  the  complainant  "has 
probable  cause  to  suspect  and  does 
suspect ' '  that  liquors  are  being  un- 
lawfully kept.  State  v.  Devine,  13  Atl. 
128;  State  v.  Welch,  79  Me.  99,  8 
Atl.  348.  (2)  An  averment  that  the 
complaining  witness  believes  that  liquor 
is  unlawfully  kept,  is  usually  sufficient 
to  satisfy  the  requirements  of  the  stat- 
ute. State  r.  Devine  (Me.),  13  Atl. 
128;  State  v.  Welch,  79  Me.  99,  8  Atl. 
348;  State  v.  Erskine,  66  Me.  358; 
State  V.  Connelly,  63  Me.  212. 

[c]  The  Oklahoma  statute  provided 
(1)  that  no  search  warrant  shall  be 
issued  except  upon  probable  cause. 
State  r.  Hooker,  22  Okla.  712,  98  Pac. 
964.  (2)  Alabama  has  a  similar  pro- 
vision. Salley  r.  State,  9  Ala.  App. 
82,  64  So.  185;  Coleman  v.  State  ex  rel. 
Wild,   7  Ala.   App.   424,   61   So.   20. 

[d]  The  South  Carolina  statute 
provides  "that  orders  for  the  search 
and_  seizure  of  the  goods  should  only 
be  issued  upon   an  affidavit  stating  or 
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showing  that  intoxicating  liquors  par- 
ticularly described  were  kept  for  sale, 
or  sold,  bartered  or  given  away.  In  re 
Sw^n,  150  U.  S.  637,  14  Sup.  Ct.  225, 
37  L.  ed.   1207. 

[ej  Amendment. — An  affidavit  which 
fails  to  show  probable  cause  for  the 
issuance  of  the  warrant  cannot  be 
amended  after  the  execution  of  the 
warrant  so  as  to  correct  the  omission. 
Coleman  v.  State  ex  rel.  Wild,  7  Ala. 
App.  424,   61  So.   20. 

37.  Com.  V.  Intoxicating  Liquors, 
105  Mass.  595;  Com.  V.  Leddy,  105 
Mass.  381,  See  also  Matter  of  Ingalls, 
77  Misc.  447,  137  N.  Y.  Supp.  780; 
Matter  of  Geschwinder,  68  Misc.  97, 
124  N.  Y.  Supp.  939.  But  see  Lowrey 
V.  Gridley,  30  Conn.  450,  holding  that 
it  is  sufficient  that  the  complainant 
makes  oath  that  he  did  believe,  and 
had  reason  to  believe,  that  intoxicating 
liquors  were  unlawfully  kept  by  the 
accused  with  intent  to  sell  same;  it 
is  not  necessary  that  the  facts  upon 
which  the  belief  is  founded  should  be 
stated. 

[aJ  In  Alabama,  facts  must  be  set 
forth  tending  to  establish  the  grounds 
of  the  application,  or  probable  cause 
for  believing  they  exist.  In  re  State 
ex  rel.  Attornev  General,  179  Ala.  639, 
60  So.  285. 

[b]  In  Indiana,  an  affidavit  on  in- 
formation and  belief  is  sufficient,  and 
it  is  unnecessary  to  set  out  the  facts 
inducing  such  belief.  Rose  r.  State, 
171  Ind.  662,  667,  87  N.  E.  103. 

[cj  The  Massachusetts  statute  pro- 
vides that  "no  warrant  shall  issue  for 
the  search  of  a  dwelling  house,  .  .  , 
unless  one  of  the  complainants  makes 
oath  or  affirmation  that  he  has  reason 
to  belieA'e,  and  does  believe,  that  such 
liquor  has  been  sold  therein  or  taken 
therefrom  for  the  purpose  of  being 
sold  by  the  occupant,  or  by  his  consent 
or  permission  contrary  to  law,  within 
one  month  next  before  making  such 
complaint,  and  is  then  kept  therein  for 
sale  contrary  to  law  by  the  person  com- 
plained against.  The  complainant  shall, 
in  his  oath  or  affirmation,  state  the 
facts  and  circumstances  on  which  such 
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are  sometimes  required  to  be  stated  affirmatively,  and  not  simply  on 
information  and  belief.^^ 

Wlien  the  complaint  is  filed  after  the  seizure  of  the  liquors,  it  need 
not  allege  that  the  liquors  "are  still  kept  and  deposited"  by  the  de- 
fendant.^^ An  unlawful  sale  need  not  be  alleged.^"  That  the  liquors 
were  intended  for  unlawful  sale  must  be  alleged,  however.^^  It  is 
therefore  unnecessary  to  negative  the  right  of  defendant  to  sell,  as  one 
having  such  authority  would  nevertheless  incur  the  penalty  if  he  kept 
or  deposited  the  liquors  with  intent  to  sell  the  same  in  violation  of 


belief  is  founded,  and  such  allegations 
shall  be  recited  in  the  complaint  and 
warrant."  Mass.  Laws,  1869,  ch.  415, 
§45. 

[d]  That  the  belief  is  founded  on 
"common  report"  has  been  held  suffi- 
cient. Com.  V.  Leddy,  105  Mass.  381. 
Likewise  an  allegation  that  "many 
people  have  been  seen  going  to  and 
coming  from  there,  and  waiting  out- 
side of  said  house,  .  .  .  with  bottles 
in  their  hands,"  has  been  held  suffi- 
cient. Com.  V.  Intoxicating  Liquors, 
105   Mass.  595. 

[e]  That  the  grounds  of  informa- 
tion were  contained  on  a  separate  piece 
of  paper  attached  to  the  information, 
though  not  initialed,  is  sufficient.  Rex 
V.  Wilson,  40  N.  Bruns.   (Can.)   384. 

38.  A  warrant  cannot  be  issued  on 
a  complaint  in  which  the  allegations 
of  the  facts  necessary  to  give  the  court 
jurisdiction  are  made  solely  on  infor- 
mation and  belief  without  a  statement 
of  the  sources  or  grounds  thereof. 
Such  defects  are  not  cured  by  the  ac- 
companying affidavit  of  another  person 
that  he  has  read  the  complaint,  knows 
the  contents  thereof,  and  that  the  same 
is  true  "of  his  knowledge."  Huff  r. 
Mahar,  136  App.  Div.  297,  120  N.  Y. 
Supp.  1070. 

[a]  In  North  Dakota  an  affidavit 
for  a  search  warrant  on  information 
and  belief  that  fails  to  set  forth  the 
source  of  information,  and  ground  for 
the  belief,  is  insufficient,  though  made 
by  the  state's  attorney.  State  t".  Pat- 
terson, 13  N.  D.  70,  99  N.  W.  67,  foh 
lowing  State  ex  rel.  Register  v.  Mc- 
Gahey,  12  N.  D.  535,  97  N.  W.  865. 

39.  State  v.  Le  Clair,  86  Me.  522,  30 
Atl.  7. 

40.  Proof  thereof  evidences  an  in- 
tent to  sell.  State  v.  Blair,  72  Iowa 
591,  34  ISr.  W.  432.  But  under  an  early 
statute  in  Iowa  a  special  affidavit  was 
required,  when  it  was  sought  to  search 
a   dwelling  house,   alleging  that  liquor 


had  been  sold  there.     Sanders  r.  State, 
2  Iowa  230. 

41.  la. — State  r.  Intoxicating  Li- 
quors, 64  Iowa  300,  20  X.  W.  445; 
State  V.  Thompson,  44  Iowa  399.  Me. 
State  t:  Erskine,  66  Me.  358;  State  v. 
Learned,  47  Me.  426;  McGlinchy  v.  Bar- 
rows, 41  Me.  74;  State  r.  Robinson,  33 
Me.  564.  Mass. — State  r.  Intoxicating 
Liquors,  13  Allen  52;  State  v.  Certain 
Intoxicating  Liquors,  4  Allen  593. 
N.  H. — State  r.  Spirituous  Liquors,  68 
l<r.  H.  47,  40  Atl.  398.  E.  l.—In  re 
Liquors  of  Young,  15  R.  I.  243,  3  Atl. 
3;  In  re  Liquors  of  Hoxsie,  15  E.  I. 
241,  3  Atl.  1. 

[a]  While  an  intent  to  sell  is  es- 
sential, it  need  not  be  alleged  in  the 
very  words  of  the  statute.  "It  is 
sufficient  if  that  intent  is  in  any  form 
clearly  and  substantially  set  forth  and 
averred."  Com.  r.  Certain  Intoxicating 
Liquors,  4  Allen  (Mass.)  593. 

[b]  An  allegation  that  the  liquors 
were  intended  "by  said  A.  for  sale 
in  this  commonwealth,  contrary  to 
law,"  etc.,  has  been  held  to  sufficient- 
ly allege  intent.  Com.  v.  Intoxicating 
Liquors,  122  Mass.  8, 

[c]  An  averment  that  the  liquors 
were  "intended  to  be  sold  in  violation 
of  the  provisions  of  chapter  six  of 
the  code  of  Iowa,"  is  not  sufficient, 
there  being  many  chapters  to  which 
that  reference  will  apply,  though  it 
would  have  been  sufficient  to  allege 
that  they  were  intended  to  be  sold  in 
violation  of  law.  State  r.  Thompson, 
44  Iowa  399. 

[d]  Under  the  Rhode  Island  statute, 
it  is  sufficient  to  allege  that  they  were 
"kept  for  sale."  In  re  Liquors  of 
Hoxsie,  15  R.  I.  241,  3  Atl.  1. 

fe]  Where  the  intent  is  based  upon 
a  prior  conviction  for  unlawfully  keep- 
ing and  depositing  liquors,  the  time, 
place  and  court  in  which  such^  prior 
conviction  was  had  must  be  particular- 
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law.'*^    The  complaint  must  designate  with  as  much  particularity  as 
is  possible  some  place  to  be  searched,^=*  which  place  must  be  definite,  cer- 


ly  stated.  State  v.  Longley,  79  Me.  52, 
7  Atl.  902. 

[fj  An  intent  to  sell  within  the 
state  is  sometimes  required  to  be  al- 
leged. State  V.  Grames,  68  Me.  418; 
State  V.  Learned,  47  Me.  426.  See 
also  State  v.  Miller,  48  Me.  576.  Com- 
pare, State  V.  Eobinson,  33  Me.  564; 
State  v.-  Gurney,  33  Me.  527,  holding 
under  statute  of  1852  that  the  com- 
plaint must  contain  an  averment  that 
the  liquors  were  intended  for  sale  in 
the  city,  town  or  place  in  which  they 
are  kept  or  deposited,  but  it  is  un- 
necessary to  allege  that  they  were  in- 
tended for  sale  in  the  shop  or  building 
wherein  they  were  kept  or  deposited. 

[gj  Intent  on  the  part  of  the  de- 
fendant to  sell,  or  of  some  person  with 
his  knowledge  or  consent,  is  unneces- 
sary. State  V.  Howley  (Me.),  9  Atl. 
620.  But  see  State  v.  Miller,  48  Me. 
576,  that  intention  of  the  accused  to 
unlawfully  sell  the  liquors  must  be 
alleged. 

42.  State  v.  Connelly,  63  Me.  212. 
[aj     In  Com.  v.  Intoxicating  Liquors, 

110  Mass.  416,  it  was  held  that  the 
complaint  sufficiently  negatiA'ed  de- 
fendant's lawful  right  to  sell,  but 
whether  it  was  essential  to  negative 
such  authority  is  neither  discussed  nor 
decided. 

43.  U,  S.—In  re  Swan,  150  U.  S.  637, 
14  Sup.  Ct.  225,  37  L.  ed.  1207,  under 
South  Carolina  statute.  Conn. — Horuig 
V.  Bailey,  50  Conn.  40.  la. — State  v. 
Intoxicating  Liquors,  64  Iowa  300,  20 
N.  W.  445;  State  v.  Thompson,  44  Iowa 
399.  Me.— State  v.  Brann,  109  Me.  559, 
84  Atl.  266;  State  v.  Fezzette,  103  Me. 
467,  69  Atl.  1073;  State  v.  Knowltou, 
70  Me.  200;  State  v.  Grames,  68  Me. 
418;  State  v.  Erskine,  66  Me.  358; 
State  V.  Eobinson,  33  Me.  564.  Mass. 
Com.  V.  Intoxicating  Liquors,  146  Mass. 
509,  16  N.  E.  298;  Com.  v.  Intoxicating 
Liquors,  140  Mass.  287,  3  N.  E.  4; 
Com.  V.  Intoxicating  Liquors,  122  Mass. 
36;  Com.  v.  Intoxicating  Liquors,  122 
Mass.  8;  Com.  v.  Intoxicating  Liquors, 
13  Allen  52;  Com.  v.  Intoxicating 
Liquors,  4  Allen  593.  Mich.— Bullock 
V.  Ward,  182  Mich.  443,  148  N.  W. 
C51.  Okla. — State  v.  Hooker,  22  Okla. 
712,  98  Pac.  964.  K.  I.— In  re  Fitz- 
patrick,  16  E.  I.  60,  11  Atl.  773.  Vt. 
State     V.     Twenty-five     Packages     of 
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Liquor,  38  Vt.  387;  Lincoln  r.  Smith, 
27  Vt.  328.  Can.— Eeg.  v.  Hurlbert,  27 
Nova  Scotia  62;  Ex  parte  Caldwell,  8 
N.  Bruns.  393. 

[aJ  A  description  is  sufficient  which 
leaves  no  discretion  to  the  officer  in 
respect  to  what  place  he  is  to  search. 
Eose  V.  State,  171  Ind.  662,  87  N.  E. 
103;  State  v.  Intoxicating  Liquors,  44 
Vt.    208. 

[b]  That  the  liquors  (1)  were  kept 
and  deposited  by  a  designated  person 
in  certain  designated  premises  has  been 
held  sufficient.  Com.  v.  Intoxicating 
Liquors,  116  Mass.  27.  (2)  But  liquors 
cannot  be  considered  as  deposited  and 
kei)t  in  a  particular  place  which  are 
seized  on  a  wagon  while  it  is  traveling 
upon  the  public  highway  (State  v. 
Eoach,  74  Me.  562),  though  (3)  a  de- 
scription that  the  liquors  were  kept 
and  deposited  in  a  certain  wagon  on 
certain  specified  fair  grounds  has  been 
held  sufficient.  State  v.  Knowlton,  70 
Me.  200.  (4)  See  also  State  r.  Pio, 
111  Me.  506,  90  Atl.  120  (distinguishing 
State  V.  Fezzette,  103  Me.  467,  69  Atl. 
1073,  and  holding  a  description  of  a 
place  to  be  sufficient  as  being  "in  a 
certain  automobile,  numbered  9193, 
standing  in  the  highway  in  said  E., 
leading  from  E.  to  W.  Jet.,  and  at 
a  point  in  said  highway,  about  fifty 
feet  westerly  of  the  way  leading  to  the 
Powder  House  of  M.  J.  Co.")  Nor  (5) 
is  it  sufficient  to  allege  that  the  liquors 
are  deposited  "in  a  valise,  in  the  pos- 
session of  the  said  F.,  in  said  city  of 
B., ' '  without  more  definiteness  as  to 
localitv  and  place.  State  r.  Fezzette, 
103  Me.  467,  69  Atl.  1073.  (6)  But 
see  In  re  State  ex  rel.  Attorney  Gen- 
eral, 179  Ala.  639,  60  So.  285,  as  to 
right  to  search  person. 

[cj  "A  steamboat  or  vessel  moored 
at  the  wharf  is  a  place,  as  much  as  is 
a  shop  standing  upon  the  wharf." 
State  V.  McNally,  34  Me.  210,  56  Am. 
Dec.   650. 

[d]  The  Following  Have  Also  Been 
Held  Sufficient. —  (1)  "Near  the  corner 
of  E.  street,  in  the  borough  of  D., 
.  .  .  in  a  wooden  building  occupied 
by  J.  H.,  .  .  .  consisting  of  a  one- 
story  building,  and  a  garden  attached 
thereto;  .  .  .  also  in  another  wooden 
building  situated  between  the  D.  N. 
office   and   the   said   one-story   building 
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tain  and  fixed;  it  must  also  designate  the  liquors  to  be  seized/*  and 


.  .  .,  and  the  cellar  of  the  said  wooden 
building  described  above,"  etc.  ''The 
cellar  of  said  wooden  building,"  was 
to  be  taken  to  mean  the  cellar  of  the 
wooden  building  then  being  described. 
Hornig  v.  Bailey,  50  Conn.  40.  (2) 
A  complaint  specifying  "the  American 
Hotel,  and  the  barns,  sheds  and  other 
out-buildings  adjacent  thereto,  in  B., 
and  forming  a  part  of  the  premises  of 
said  hotel,"  is  sufficiently  definite  and 
only  designates  a  single  establishment. 
State  V.  Twenty-five  Packages  of  Li- 
quor, 38  Vt.  387.  (3)  To  same  effect: 
Com.  V.  Intoxicating  Liquors,  113  Mass. 
455;  Com.  v.  Intoxicating  Liquors,  113 
Mass.  208;  Com.  v.  Intoxicating  Liquors, 
113  Mass.  13;  Com.  v.  Intoxicating 
Liquors,  110  Mass.  182,  187,  note.  And 
see  Eose  v.  State,  171  Ind.  662,  87  N. 
E.  103.  (4)  An  allegation  that  the 
liquor  was  deposited  "in  the  dwelling 
house  of  E.  II.  L.  of  S.,  in  the  county 
of  E."  Lincoln  v.  Smith,  27  Vt.  328. 
(5)  "A  certain  tenement  situated  on 
the  northeasterly  junction  of  B  street 
and  C  street,  and  known  as  the 
Portsmouth  Ale  Depot,"  also  designat- 
ing the  town.  Com.  v.  Intoxicating 
Liquors,  122  Mass.  8. 

[e]  Describing  a  building  (1)  by  its 
street  and  number  in  a  certain  city 
is  sufficient  (Toole  v.  State,  170  Ala. 
41,  54  So.  195;  Cheek  t:  State  ex  rel. 
Metcalf,  3  Ala.  App.  646,  57  So.  108; 
Com.  V.  Intoxicating  Liquors,  117  Mass. 
427),  (2)  as  is  a  description  of  the 
premises  by  lot  and  block  number  in 
a  certain  city  and  county.  State  v. 
Markuson,  7  N.  D.  155,  73  N.  W.  82. 
(3)  If  a  building  in  a  city  is  known 
by  two  numbers  and  is  as  well  known 
by  one  as  by  the  other,  it  may  be 
described  by  either.  Com.  v.  Intoxicat- 
ing Liquors,  122  Mass.  36;  Com.  v.  Cer- 
tain Intoxicating  Liquors,  6  Allen 
(Mass.)   596. 

[f]  The  designation  of  a  street  by 
a  name  other  than  that  given  it  by 
the  municipal  authorities  does  not  of 
itself  vitiate  the  complaint,  but  proof 
may  be  received  that  it  is  as  well 
known  by  the  one  name  as  the  other. 
Com.  V.  Intoxicating  Liquors,  113  Mass. 
208. 

[g]  Search  of  Dwelling  House. — (1) 
In  some  jurisdictions,  when  it  is 
sought  to  search  a  dwelling  house,  it 
must  be  alleged  that  a  "tavern,  store, 


grocery,  eating  room  or  place  of  com- 
mon resort  is  kept  therein,"  or  is  used 
for  the  purposes  of  trafficking  in  liquor; 
the  statute  is  not  satisfied  by  the  words 
"the  same  being  a  place  of  common 
resort."  State  v.  Soucie,  109  Me.  251, 
83-  Atl.  700;  Com.  v.  Leddy,  105  Mass. 
381;  Com.  v.  Intoxicating  Liquors,  97 
Mass.  332;  Com.  r.  Intoxicating  Li- 
quors, 13  Allen  (Mass.)  52.  (2)  Nor 
is  this  requirement  satisfied  by  the  de- 
scription of  the  premises  as  a  "  certain 
shop  and  dwelling  .  .  .  situate  on  the 
easterly  side  of  II  street  in  said  G.  L, 
occupied  by  said  F.  S.  as  a  store  and 
dwelling,"  there  being  no  allegation 
that  the  dwelling  or  any  part  of  it  is 
used  for  the  purpose  of  trafficking  in 
liquor.  State  v.  Soucie,  109  Me.  251, 
83  Atl.  700. 

[h]  Insufficient  Description. — A  de- 
scription describing  the  premises  where- 
in the  liquors  are  kept  as  "in  a  two- 
story  wooden  frame  building,  with  ap- 
purtenances thereunto  belonging,  locate<l 
on  Main  Avenue  in  said  G.,"  is  insuffi- 
cient. "It  gives  no  boundaries,  no 
number  on  the  street,  no  adjoining  own- 
ers, neither  the  present  nor  any  owner 
in  the  past,  no  present  occupant  nor 
past  occupant,  nor  even  the  side  of  the 
street  upon  which  the  buildings  to  be 
searched  are  situated.  State  V.  Brann, 
109   Me.   559,   84  Atl.   266. 

[i]  The  complaint  and  warrant  may 
be  construed  together  for  the  purpose 
of  determining  the  sufficiency  of  the 
description,  and  if  it  can  be  ascer- 
tained therefrom  the  particular  place 
to  be  searched,  independent  of  repug- 
nant words,  the  latter  will  be  rejected. 
State  i\  Bartlett,  47  Me.  388;  Abbott 
r.  Pike,  33  Me.  204;  Wing  r.  Burgis, 
13  Me.  Ill;  Com.  V.  Intoxicating 
Liquors,  146  Mass.  509,  16  N.  E.  298; 
Vose  V.  Handv,  2  Greenl.  (Me.)  322, 
11  Am.  Dec.  101. 

44.  U.  S.— 7/1  re  Swan,  150  U.  S. 
637,  14  Sup.  Ct.  225,  37  L.  ed.  1207. 
la. — State  v.  Intoxicating  Liquors,  64 
Iowa  300,  20  N.  W.  445;  State  r. 
Thompson,  44  Iowa  399.  Me.— State 
r.  Fezzette,  103  Me.  467,  69  Atl.  1073; 
Slate  V.  Grames,  68  Me.  418;  State  r. 
Erskine,  66  Me.  358;  State  r.  Eobinson, 
33  Me.  564.  Mass. — Com.  r.  Intoxicat- 
ing Liquors,  13  Allen  52;  Com.  V.  Cer- 
tain Intoxicating  Liquors,  4  Allen  593. 
Mich.— Bullock  t\  Ward,  182  Mich.  443, 
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the  person  by  whom  they  are  owned,  kept,  or  possessed  and  intended 
for  sale/^  In  jurisdictions  where  the  proceeding  is  of  a  criminal  nat- 
ure alternative  averments  in  describing  the  offense  are  not  sufficient;*^ 
but'  the  use  of  the  alternative  does  not  affect  the  complaint  when  no 


148  N.  W.  651.  Okla. — State  v.  Hooker, 
22  Okla.  712,  98  Pac.  964.  R.  I.— In  re 
Fitzpatrick,  16  E.  I.  60,  11  Atl.  773. 
[a J  The  following  description  has 
iDeen  held  sufficient:  "A  certain  quan- 
tity of  rum,  being  about  and  not  ex- 
ceeding one  hundred  gallons,"  and 
goes  on  to  specify  whisky,  gin,  brandy, 
ale,  wine,  strong  beer,  lager  beer,  de- 
scribing them  severally  in  the  same 
mannef;  also  "other  strong  and  malt 
intoxicating  liquors,  being  about,  and 
rot  exceeding,  one  hundred  gallons," 
etc.  In  re  Fitzpatrick,  16  E.  I.  60,  11 
Atl.  773.  See  also  Com.  v.  Intoxicating 
Liquors,  97  Mass.  63.  Compare,  how- 
ever. In  re  Horgan,  16  E.  I.  542,  IS 
Atl.  279,  holding  that  the  provision  re- 
garding the  description  of  the  place  to 
be  searched,  or  the  things  to  be  seized, 
relates  to  the  warrant  and  not  to  the 
complaint. 

[b]  A  complaint  that  sets  forth  the 
keeping  of  "lager  beer,  and  other  malt, 
spirituous  liquor,"  only  is  not  sufficient 
to  authorize  a  seizure  of  whisky  (State 
r.  Lager  Beer,  70  N.  H.  454,  49  Atl. 
575);  but  an  allegation  as  the  keep- 
ing "intoxicating  liquors,"  is  suffi- 
cient to  authorize  the  seizure  of  malt 
liquors.  State  v.  Lager  Beer,  68  N.  H. 
377,  39  Atl.  255. 

[c]  In  Alabama,  an  affidavit  is  suf- 
ficient wherein  it  is  alleged  that  there 
is  stored  in  the  place  described  spirit- 
uous, vinous  or  malt  liquors  for  illegal 
sale,  delivery  or  distribution,  and  that 
a  more  specific  description  of  said 
liquors  is  not  obtainable.  Salley  f. 
State,  9  Ala.   App.  82,   64  So.   185. 

[d]  When  a  videlicet  is  used,  its 
purpose  is  to  restrict  the  specification 
to  the  liquors  particularly  described 
under  it.  Mallett  v.  Stevenson,  26 
Conn.  428.  Such  a  reference  is  merely 
to  description  and  not  to  limit  the 
seizure  to  the  quantity  that  may  be 
set  forth.  State  t.  Brennan's  Liquors, 
25  Conn.  278. 

45.  la. — State  v.  Intoxicating  Li- 
quors, 64  Iowa  300,  20  N.  W.  445; 
State  V.  Thompson,  44  Iowa  399.  Me. 
State  V.  Fezzette,  103  Me.  467,  69  Atl. 
1073;  Adams  r.  Allen,  99  Me.  249,  59 
Atl.  62;   State  v.  Grames,  68  Me.  418) 
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state  r.  Erskine,  66  Me.  358;  State  v. 
Eobinson,  33  Me.  564.  Mass. — Com.  v. 
Eeed,  162  Mass.  215,  38  N.  E.  364; 
Com.  V.  Intoxicating  Liquors,  13  Allen 
52;  Com.  V.  Certain  Intoxicating 
Liquors,  4  Allen  593.  Okla.— State  V. 
Hooker,  22  Okla.  712,  98  Pac.  964. 

[a]  See  also  State  r.  Intoxicating 
Liquors,  109  Iowa  145,  80  N.  W.  230, 
holding  that  the  purpose  of  requiring 
the  information  to  state  the  name  of 
the  owner  or  keeper  of  the  liquor  is 
that  ii  case  of  a  seizure,  notice  be 
given  to  him  to  the  end  that  he  may 
appear  and  show  cause  why  the  liquor 
should  not  be  forfeited.  The  proceed- 
ing is  primarily  against  the  liquor,  and 
it  is  important  to  determine  who  owned 
it  or  kept  it  only  when  the  owner  or 
keeper  resists  unsuccessfully  a  judg- 
ment of  forfeiture  for  the  purpose  of 
taxing  costs. 

[b]  Some  specific  person  (1)  must 
be  charged  as  the  owner  or  keeper  of 
the  liquors  with  the  illegal  intent. 
State  r.  Intoxicating  Liquors,  64  Iowa 
.".00,  20  N.  "W.  445;  State  r.  Harris,  36 
Iowa  136.  (2)  It  is  not  sufficient  to 
describe  the  person  as  "John  Doe." 
The  statement  of  a  fictitious  name  is 
not  the  equivalent  of  an  allegation 
under  oath  that  the  real  name  of  the 
keeper  of  the  liquors  is  unknown  to 
the  complainant.  State  r.  Intoxicating 
Liquors,  110  Me.  260,  85  Atl.  1060. 
But  see  State  v.  Learned,  47  Me.  426; 
McGlinchy  r.  Barrows,  41  Me.  74,  hold- 
ing (3)  that  it  must  be  alleged  that 
the  liquors  were  kept  at  a  certain 
place  intended  for  sale  contrary  to  law, 
but  it  need  not  be  alleged  by  whom 
they  were  so  intended  for  sale;  also 
Com.  f.  Intoxicating  Liquors,  116  Mass. 
21,  holding  (4)  that  it  is  sufficient  to 
allege  that  the  liquors  were  unlawfully 
kept  for  sale  "by  a  person  unknown." 
To  same  effect,  Adams  v.  Allen,  99  Me. 
249,  59  Atl.  62. 

46.  Com.  r.  Intoxicating  Liquors,  13 
Allen   (Mass.)   52. 

Sufficiency  of  alternative  averments 
in  indictment  or  information  for  viola- 
tion of  liquor  laws,  see  supra,  III,  B, 
5,  e. 
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substantive  part  of  the  offense  is  thus  set  forth.*^  "When  the  complaint 
is  based  upon  the  violation  of  a  local  option  law,  the  adoption  of  the 
law  must  be  alleged,  in  some  jurisdictions,  as  any  other  fact,  and  this 
requirement  is  not  complied  with  by  alleging  that  the  acts  done  were 
*'in  violation  of  law."*^ 

Signature.  —  When  the  statutory  form  does  not  show  that  the  sig- 
nature of  the  complainant  is  required,  an  omission  thereof  does  not 
vitiate  the  complaint,  although  the  complaint  is  required  by  the  statute 
to  be  reduced  to  writing  by  the  magistrate.*^ 

b.  Verification.^'^  —  The  complaint  is  usually  required  to  be  verified 
by  the  oath  of  the  complainant  that  the  allegations  in  the  complaint 
are  true,  or  that  he  has  reason  to  believe  and  does  believe  the  statements 
therein  contained  are  true.^^  But  if  the  affiant  have  conscientious 
scruples  against  taking  an  oath,  it  may  be  made  on  affirmation." 
Neither  the  oath  nor  the  jurat  forms  part  of  the  complaint,  and  need 
not  be  framed  with  technical  accuracy.^^ 


47.  Com.  v.  Intoxicating  Liquors,  13 
Allen  (Mass.)  52. 

[a]  In  Com.  v.  Intoxicating  Liquors, 
13  Allen  (Mass.)  52,  the  affidavit  al- 
leged that  within  the  time  therein 
stated  intoxicating  liquors  had  been 
sold  in  the  premises  sought  to  be 
searched  by  the  occupant  thereof  or 
■with  his  consent.  It  was  held  the 
alternative  did  not  affect  the  validity 
of  the  complaint. 

48.  Mevers  v.  State,  47  Tex.  Civ. 
App.   336,  "105  S.  W.  48. 

Necessity  for  averments  as  to  local 
option  laws  in  indictment  or  informa- 
tion for  a  violation  thereof,  see  supra, 
III,  B,  7,  a,  (X).. 

49.  Gill  t\  Parker,  31  Vt.  610. 

50.  See  generally  the  title  "Verifi- 
cation. ' ' 

51.  Ala. — Coleman  t\  State  ex  rel. 
Wild,  7  Ala.  App.  424,  61  So.  20.  Me. 
State  V.  Brann,  109  Me.  559,  84  Atl. 
266.  Mass. — Downing  r.  Porter,  8  Gray 
539;   Allen  v.  Staples,  6  Gray  491. 

[a]  If  the  complaint  be  verified,  no 
separate  affidavit  is  required.  Down- 
ing V.  Porter,  8  Gray  (Mass.)  539;  Al- 
len V.  Staples,  6  Gray   (Mass.)   491. 

[b]  Where  the  jurat  on  the  com- 
plaint signed  by  the  justice  of  the 
court  to  which  the  complaint  was  ad- 
dressed, recited  that  it  was  "received 
and  sworn  to, ' '  it  was  sufficient  to  in- 
dicate that  the  complaint  was  sworn 
to  by  both  complainants.  Com.  v.  In- 
toxicating Liquors,  122  Mass.  8. 

[e]  In  Alabama,  the  statute  (Acts, 
1909,  p.  63)  requires  the  county  solici- 
tor who  files  an  application  for  a  writ 


of  seizure  to  make  the  affidavit  and 
verify  the  bill,  and  a  verification  by 
another  is  insufficient.  In  re  State  ex 
rel.  Attorney  General,  179  Ala.  639,  60 
So.   285. 

[d]  In  North  Dakota,  the  affidavit, 
if  on  information  and  belief,  is  insuffi- 
cient when  the  sources  of  information 
and  grounds  of  belief  are  not  stated. 
State  V.  Patterson,  13  N.  D.  70,  99 
N.  W.  67;  State  ex  rel.  Register  r.  Mc- 
Gahey,  12  N.  D.  535,  97  N.  W.  865. 

[e]  When  the  complaint  is  made 
after  the  seizure,  the  officer  making  it 
usually  is  required  to  verify  the  com- 
plaint.    Fenner  t:  State,  3  E.  I.  107. 

52.  State  v.  Welch,  79  Me.  99,  8 
Atl.  348. 

[a]  When  affirmation  is  permitted 
either  by  general,  constitutional,  or 
statutory  provision,  a  complaint  for 
seizure  of  liquors  made  on  affirmation 
is  sufficient,  though  the  particular  stat- 
ute provides  that  it  be  a  sworn  com- 
plaint. State  r.  Devine  (Me.),  13  Atl. 
128;  State  v,  Welch,  79  Me.  99,  8  Atl. 
348. 

53.  Com.  V.  Intoxicating  Liquors,  142 
Mass.  470,  8  N.  E.  421;  Com.  r.  In- 
toxicating Liquors,  105  Mass.  181;  Com. 
r.  Intoxicating  Liquors,  13  Allen 
(Mass.)   52. 

[a]  Amendment  of  Jurat. — Where 
the  oath  of  the  required  number  of 
witnesses  were  taken  to  the  complaint, 
but  some  of  the  names  were  inad- 
vertently omitted,  such  names  may  be 
inserted  even  after  issuance  of  the  war- 
rant.    State  V.  Smith,  54  Me.  33. 
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3.     Demurrer.  —  A  demurrer  to  a  complaint  and  warrant  will  reach 

defects  in  the  warrant  as  well  as  those  in  the  complaint.^* 

4  The  Warrant.^5  —  a.  In  General. — The  warrant  to  search  tor 
and  seize  intoxicating  liquors  was  not  known  to  the  common  law,  but 
is  of  statutory  origin.^''  Upon  the  presentation  of  the  necessary  facts 
to  a  judge  having  jurisdiction,  it  is  his  duty  to  issue  the  warrant,  and 
in  the  event  of  h?s  refusal  to  do  so,  mandamus  will  lie." 

b.  Seizure  Before  Issuance  of.  —  In  some  jurisdictions  the  statute 
permits  the  seizure  of  liquors  without  a  warrant,  and  authorizes  the 
issuance  of  a  warrant  after  the  seizure.^^  But  unless  such  authority  is 
expresslv  conferred  by  statute,  no  such  right  exists.^^ 

c.  Fonn  and  Sufficiency.  —  A  warrant  that  follows  the  statutory 
form  is  usually  sufficient ;«°  and  the  statute  must  usually  be  followed." 
Statutes  sometimes  require  that  the  offense  be  fully  set  forth  in  the 


54.  state  v.  Duane,  100  Me.  447,  62 
Atl.  80. 

55.  See  generally  the  titles  "Searcli 
and  Seizure;"  "Warrants." 

56.  In  re  State  ex  rel.  Attorney 
General,  179  Ala.  639,  650,  60  So.  285; 
Com.  r.  Hinds,  145  Mass.  182,  13  N.  E. 
397;  Eobinsou  v.  Eichardson,  13  Gray 
(Mass.)  454. 

57.  State  v.  Fulkerson,  73  Ark.  163, 
83  S.  W.  934,  86  S.  W.  817. 

As  to  preliminary  complaint  or  in- 
formation, see  supra,  YllI,  B,  2. 

58.  See  generally  the  statutes  and 
U.  S.—ln  re  Swan,  150  U.  S.  637,  14 
Sup.  Ct.  225,  37  L.  ed.  1207.  Me. 
Adams  v.  Allen,  99  Me.  249,  59  Atl. 
62;  State  v.  Bradley,  96  Me.  121,  51 
Atl.  816;  State  r.  Dunphy,  79  Me.  104, 
8  Atl.  344;  Weston  V.  Carr,  71  Me. 
356;  State  v.  McCann,  59  Me.  383. 
Mass. — Kennedy  r.  Favor,  14  Gray  200; 
Kent  V.  Willey,  11  Gray  368;  Mason 
r.  Lothrop,  7  Gray  354;  Jones  r.  Root, 
6  Gray  435,  66  Am.  Dec.  423.  Vt. 
State  V.  Intoxicating  Liquors,  58  Vt. 
594,  4  Atl.  229.  Can.— Reg.  v.  Ireland, 
31  Ont.  267. 

[a J  These  statutes  merely  authorize 
a  seizure  without  a  warrant  when  such 
seizure  can  be  made  without  the  un- 
reasonable search  which  is  prohibited 
by  the  constitution.  State  v.  Bradley, 
96  Me.  121,  51  Atl.  816. 
_  [b]  In  Canada,  an  officer  described 
in  the  liquor  license  act  may  make 
a  search  of  premises  without  a  warrant 
when  liquor  is  reputed  to  be  unlaw- 
fully sold  at  such  place,  but  he  is  not 
permitted  to  bring  persons  with  him 
to  assist  in  the  search.  Reg.  v.  Ire- 
land, 31  Ont.   (Can.)   267. 

[c]     Warrant  Must  Be  Procured. — A 
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warrant  must,  however,  be  procured 
within  a  reasonable  time  afterwards,  or 
the  officer  will  be  liable  as  a  tres- 
passer. Kent  V.  Willey,  11  Gray 
(Mass.)    368. 

[dj  Reasonable  Time  for  Procuring 
Warrant. — When  no  sufficient  reason  is 
given  for  longer  delay,  the  time  during 
Avhich  an  officer  may  keep  intoxicating 
liquors  seized  without  a  warrant,  be- 
fore making  a  complaint  and  procuring 
a  warrant  should  not  exceed  twenty- 
four  hours.  State  v.  Dunphy,  79  Me. 
104,  8  Atl.  344;  Weston  i;.  Carr,  71 
Me.   356. 

59.  In  re  Swan,  150  XT.  S.  637,  14 
Sup.  Ct.  225,  37  L.  ed.  1207;  Bound 
r.  South  Carolina  Ev.  Co.,  57  Fed.  485; 
Reed   v.    Adams,    2    Allen    (Mass.)    413. 

[a]  Eight  in  Derogation  of  Common 
Law. — "The  authority  to  seize  liquors 
without  a  warrant,  though  sometimes 
necessary,  is  a  high  power;  and,  being 
in  derogation  of  common  law  right,  it 
is  to  be  exercised  only  where  it  is 
clearly  authorized  by  the  statute  or 
rule  of  law  which  warrants  it."  Ken- 
nedv  r.  Favor,  14  Grav   (Mass.)   200. 

60.  Sleeth  f.  Hurlbert,  25  Can.  620. 
See  also  In  re  State  ex  rel.  Attorney 
General,   179   Ala.   639,  60  So.   285. 

61.  A  failure  to  follow  the  require- 
ments of  the  statute  renders  the  war- 
rant not  merely  voidable,  but  void. 
State  V.  Intoxicating  Liquors,  110  Me. 
260,  85  Atl.  1060;  State  v.  Whalen,  85 
Me.  469,   27  Atl.   348. 

[a]  "A  search  warrant  issued  with- 
out substantially  conforming  to  some 
law  authorizing  its  issue  is  void." 
Coleman  v.  State  ex  rel.  Wild,  7  Ala. 
App.  424,  61  So.  20.  See  also  Thrash 
V.  Bennett,  57  Ala.  .156. 
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warrant.^-   The  complainants  must  also  be  Damed,^^  g^^j  j^  ^-^^^^  appear 
from  the  warrant  that  it  was  issued  upon  "oath."®* 

In  some  jurisdictions  it  is  necessary  that  the  warrant  allege  that 
probable  cause  for  its  issuance  has  been  shown.''^  The  place  to  be 
searched  must  be  described  with  the  same  certainty  and  particularity 
as  in  the  complaint  ;*^*^  and  the  same  is  true  as  to  the  liquors  to  be 


62.  See  generally  the  statutes  and 
Guenther  v.  Dav,  6  Gray  (Mass.)  490; 
Bullock  V.  Ward,  182  Mich.  443,  148 
N.  W.  651. 

[a]  But  such  a  warrant  is  not  in- 
tended to  notify  the  defendant  of  the 
particular  offense  with  which  he  is 
charged,  as  is  the  warrant  of  arrest; 
and  is  not  required  to  contain  a  state- 
ment of  the  offense  charged  in  legal 
and  accurate  language.  Ingraham  v. 
Booton,  117  Minn.  105,  134  N.  W.  505, 
Ann.  Cas.  1913D,  212. 

[b]  Immaterial  variances  between 
the  complaint  and  warrant  will  not  af- 
fect the  validity  of  the  warrant.  State 
v.  Chartrand,  86  Me.  547,  30  Atl.  10; 
State  V.  Bartlett,  47  Me.  388;  Com.  v. 
Intoxicating  Liquors,  122  Mass.  14; 
Com.  V.  Intoxicating  Liquors,  107  Mass. 
216;  Com.  v.  Intoxicating  Liquors,  13 
Allen   (Mass.)    52. 

63.  Guenther  v.  Day,  6  Gray  (Mass.) 
490.  See  also  Downing  v.  Porter,  8 
Gray  (Mass.)   539. 

64.  Where  it  is  alleged  in  the  war- 
rant that  the  complaint  was  made  on 
the  same  day,  and  that  one  of  the  com- 
plainants had  duly  sworn  that  he  has 
reason  to  believe,  and  does  believe, 
that  intoxicating  liquors  such  as  are 
mentioned  in  the  complaint  have  been 
illegally  sold  within  the  time  stated, 
it  suflSciently  appears  that  it  was 
founded  upon  "oath."  Com.  r.  Certain 
Intoxicating  Liquors,  6  Allen  (Mass.) 
599. 

65.  Conn. — Lowrey  v.  Gridley,  30 
Conn.  450.  Mass. — Com.  v.  Certain  In- 
toxicating Liquors,  13  Allen  52.  N.  D. 
State  V.  Markuson,  7  N.  D.  155,  73 
N.  W.  82.  E.  I.— 7?i  re  Horgan,  16  R.  I. 
542,  18  Atl.  279. 

See  also  Matter  of  Geschwinder,  68 
Misc.  97,  124  N.  Y.  Supp.  939.  But 
see  Holland  r.  Seagrave,  11  Gray 
(Mass.)  207,  that  the  warrant  need  not 
Btate  that  probable  cause  has  been 
shown  for  its  issuance. 

[a]  Reason. — "The  jurat  and  cer- 
tificate of  the  magistrate  of  probable 
cause  are  important  only  for  the  pur- 
pose  of   showing   that   the   requirement 


of  the  law  has  been  complied  with,  and 
that  the  warrant  was  not  issued  until 
the  oath  had  been  administered,  and 
the  mind  of  the  magistrate  had  been 
satisfied  that  there  was  probable  cause 
to  believe  the  complaint  to  be  true." 
Com.  V.  Intoxicating  Liquors,  128  Mass. 
72. 

[b]  Effect  of  Omission.— When  the 
statute  requires  that  it  be  alleged  in 
the  warrant  that  probable  cause  for  its 
issuance  has  been  shown,  such  require- 
ment is  essential,  the  omission  thereof 
making  the  process  defective  on  its 
face.  Com.  v.  Certain  Intoxicating 
Liquors,  105  Mass.  178.  But  when  the 
statute  does  not  require  these  facts  to 
be  stated  in  the  warrant  itself,  it  is 
sufficient  if  the  facts  appear  if  the 
complaint  and  warrant  are  read  to- 
gether.    Hornig  v.  Bailey,  50  Conn.  40. 

[cj  A  warrant  (1)  is  not  fatally  de- 
fective because  the  averment  of  prob- 
able cause  is  inserted  at  the  end  of 
the  directions,  or  even  in  the  teste 
thereof.  Com.  v.  Intoxicating  Liquors, 
110  Mass.  182.  (2)  The  clause  "prob- 
able cause  having  been  shown  for  the 
issuance  of  this  warrant,"  inserted  at 
the  close  of  the  sentence  directing  the 
officer  to  enter  and  search  the  building, 
sufficiently  shows  an  adjudication  by 
the  court  that  there  was  probable 
cause  to  believe  that  the  complaint 
upon  which  the  warrant  was  issued  was 
true,  and  supplies  the  absence  of  an 
allegation  to  that  effect  in  the  jurat  of 
the  complaint.  Com.  r.  Intoxicating 
Liquors,  113   Mass.   13. 

[d]  In  Alabama  it  is  not  necessary 
that  the  warrant  contain  a  recital  that 
the  issuing  magistrate  had  ascertained 
probable  cause.  Toole  r.  State,  170 
Ala.  41,  53,  54  So.  195. 

Necessity  for  such  averment  in  com- 
plaint, see  supra,  VIII,  B,  2,  a. 

66.  Mass. — Com.  r.  Certain  Intox- 
icating Liquors,  13  Allen  52.  Mich. 
Bullock  r.  Ward,  1S2  IMich.  443,  14S 
N.  W.  651.  Minn. — Ingraham  r.  Bootou, 
117  Minn.  105,  134  N.  W.  505,  Ann. 
Cas.  191 3D,  212.  R.  I.— /ft  re  Horgan, 
16  E.  L  542,  18  Atl.  279. 
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Necessity  for  such  averment  in  com- 
plaint, see  supra,  VIII,  B,  2,  a. 

[a J  The  complaint  and  warrant  must 
substantially  agree  in  their  description 
of  the  premises  to  be  searched  (Com. 
V.  Intoxicating  Liquors,  146  Mass.  509, 
16  N.  E.  298;  Com.  V.  Intoxicating 
Liquors,  122  Mass.  36;  Com.  v.  Intox- 
icating Liquors,  122  Mass.  8;  Com.  t: 
Intoxicating  Liquors,  115  Mass.  145; 
Com.  V.  Intoxicating  Liquors,  110  Mass. 
499;  Com.  r.  Intoxicating  Liquors,  109 
Mas§.  371) ;  but  a  departure  that  is 
plainly  a  misrecital  and  an  obvious 
clerical  error  will  not  affect  the  valid- 
ity of  the  proceeding.  Com.  V.  In- 
toxicating Liquors,  13  Allen  (Mass.)  52. 

[b]  Nothing  can  be  considered  as 
a  special  designation  of  the  place 
"Avhich,  if  used  in  a  conveyance, 
would  not  convey  it,  and  which  would 
not  confine  the  search  to  one  building 
or  place."  State  v.  Eobinson,  33  Me. 
564,  570;  State  v.  Brann,  109  Me.  559, 
84  Atl.  266.  See  also  State  v.  Bartlett, 
47  Me.  388;  Jones  v.  Fletcher,  41  Me. 
254. 

[c]  A  description  of  the  premises 
as  "the  dwelling  house  and  its  ap- 
purtenances occupied  by  her,  the  said 
E.  M.,  and  situated  on  the  east  side 
of  Blake  street,  in  said  L.,"  is  suffi- 
cient though  the  premises  were  in  fact 
not  on  the  east  side  of  the  street,  but 
were  east  of  that  street,  there  being 
another  house  between  it  and  Blake 
street.  State  v.  Minnehan,  83  Me.  310, 
22   Ath   177. 

[d]  A  statement  in  the  warrant 
"that  intoxicating  liquors  were  and 
still  are  kept  and  deposited  by  S.  C. 
of  S.,  in  the  story  and  one-half  wood- 
en, frame  dwelling  now  occupied  by 
said  S.  C,  and  situated  near  the  turn 
of  the  road  leading  from  S.  village 
to  W.  S.,  in  said  town  of  S.,  describes 
the  place  to  be  searched  with  certain- 
ty. State  V.  Comolli,  101  Me.  47,  63 
Atl.   326. 

[e]  A  description  of  the  premises 
to  be  searched  as  the  south  store  in 
a  building  situated  on  a  designated 
side  of  a  named  street  m  a  certain 
city,  does  not  authorize  a  seizure  of 
property  on  the  second  floor  of  such 
building.  State  v.  Bartlett,  47  Me. 
388. 

[f]  Premises  of  Other  Tenants. — (1) 
A  warrant  directing  a  search  of  prem- 
ises described  therein  by  street  and 
number,     and     further     describing     the 


therein  is  sufficient  to  authorize  the 
search  of  premises  in  said  building  oc- 
cupied by  other  persons,  there  being 
nothing  to  indicate  where  the  liquors 
were  kept  by  said  designated  person 
until  they  were  found.  Paquet  V 
Emery,  87  Me.  215,  32  Atl.  881.  Contra, 
Com.  V.  Newton,  123  Mass.  420.  (2) 
But  see  Com.  v.  Leddy,  105  Mass.  381, 
where  the  warrant  described  the  house 
as  occupied  by  A.,  and  a  part  of  the 
premises  was  occupied  by  B.,  a  barrel 
of  liquors  owned  by  A.,  was  found 
in  B. 's  premises,  but  had  a  faucet, 
passing  through  a  partition  into  A. 's 
premises.  The  officer  was  held  justi- 
fied in  entering  B.'s  room  and  seizing 
the  liquor. 

[g]  Describing  the  Premises  by 
Street  and  Number  Is  Sufficient. — Com. 
V.  Intoxicating  Liquors,  150  Mass.  164, 
22  N.   E.   628. 

[h]  Misnaming  Street.  —  A  search 
warrant  is  not  invalidated  because  one 
of  the  streets  is  misnamed,  where  the 
property'  to  be  searched  is  sufficiently 
described  to  enable  it  to  be  located 
after  rejecting  the  misnomer.  Downing 
V.  Porter,  8   Gray    (Mass.)    539. 

[i]  Error  in  Number. — When  the 
complaint  described  the  premises  as 
"the  store  occupied  by  E.,  situated  on 
the  northerly  side  of  F.  street  in  said 
P.,  being  numbered  197  on  said  street, 
and  the  warrant  similarly  described 
the  premises  except  the  number  was 
stated  as  179,  a  search  of  No.  197  was 
justified,  it  appearing  that  the  person 
described  in  the  complaint  and  war- 
rant occupied  but  one  store  which  was 
situated  on  the  northerly  side  of  F. 
street  and  numbered  197.  State  v. 
Eobinson,  49  Me.  285. 

[j]  Indefinite  Description.  —  Where 
the  complaint  described  the  premises 
as  "a  certain  tenement  on  D.  Square, 
and  numbered  six  on  said  square,  and 
the  rooms  over  the  tenement  on  the 
first  floor,  numbered  six  on  said  square, 
the  entrance  to  said  rooms  being  num- 
bered eight  on  said  square,"  and  the 
warrant  issued  thereon  recited  the 
averment  of  the  complaint  and  di- 
rected the  officer  to  enter  and  search 
"the  tenement  herein  above  de- 
scribed," it  was  held  that  the  warrant 
was  void,  the  description  of  the  prem- 
ises to  be  searched  being  too  indefinite. 
Com.  V.  Intoxicating  Liquors,  116  Mass. 
342. 

[k]     In   Jones   v.   Fletcher,    41    Me. 


premises  as  occupied  by  a  person  named  |  254,  the  court    (1)   was  of  the  opinion 
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seized,"  and  the  person  believed,  to  be  tlie  owner,  possessor  or  keeper 
thereof  intending  to  unlawfully  sell  thern.^^ 


that  a  description  of  tlie  premises  as 
"a  certain  dwelling  house  in  said  city 
of  A.,  and  occupied  by  G.  "W.  J.,  being 
situate  on  W.  street,  so  called,  and  be- 
ing the  same  premises  occupied  by  said 
J.,"  did  not  authorize  a  search  of  the 
barn  on  said  property,  the  warrant  was 
held  defective  for  other  reasons.  (2) 
But  see  State  v.  Burke,  66  Me.  127, 
that  under  a  direction  to  search  a  cer- 
tain dwelling  house  and  appurtenances 
a  woodshed  on  the  same  lot  but  sep- 
arated from  the  dwelling  house  by 
an  open  space  or  passage  way  might 
be  searched  and  liquors  found  therein 
sized  under  the  warrant.  Folloived  in 
State  v.  Woods,  68  Me.  409.  (3)  See 
also  as  to  the  right  to  search  outbuild- 
ings when  the  term  "and  appurte- 
nances" is  used  in  the  warrant.  Conn. 
Lowrey  v.  Gridley,  30  Conn.  450.  Me. 
State  V.  "Woods,  68  Me.  409;  Jones  v. 
Fletcher,  41  Me.  254.  Mass. — Com.  v. 
Intoxicating  Liquors,  146  Mass.  509, 
16  N.  E.  298.  Vt.— State  v.  Twenty- 
five  Packages  of  Liquor,  38  Vt.  387. 

[1]  A  description  of  premises  to  be 
searched  as  in  "a  certain  distillery 
there  situate  [referring  to  the  countyj 
about  one  and  one-half  miles  north- 
easterly from  H.  F.,"  is  insufficient. 
Com.  V.  Intoxicating  Liquors,  97  Mass. 
334. 

[m]  The  Minnesota  statute  (E.  L., 
1905,  §1553)  does  not  require  that  the 
warrant  shall  state  that  the  place  is 
an  unlicensed  drinking  place.  Ingra- 
ham  V.  Booton,  117  Minn.  105,  134  N. 
W.  505,  Ann.  Cas.  1913D,  212. 

[n]  In  Canada,  the  warrant  may  be 
general  in  its  direction  as  to  search 
the  statutory  form  not  requiring  par- 
ticularity of  description.  Sleeth  v. 
Hurlbert,  25  Can.  620. 

67,  Mass. — Com.  v.  Certain  Intox- 
icating Liquors,  13  Allen  52.  Mich. 
Bullock  r.  Ward,  182  Mich.  443,  148 
N.  W.  651.  Minn. — Ingraham  r.  Booton, 
117  Minn.  105,  134  N.  W.  505,  Ann. 
Cas.  1913D,  212.  R.  I.—Iii  re  Horgan, 
16  E.  L  542,  18  Atl.  279. 

Necessity  for  such  averment  in  com- 
plaint, see  supra,  VITI,  B,  2,  a. 

[a]  It  is  sufficient  to  describe  the 
property  as  "a  certain  quantity  of 
gin,  being  about  and  not  exceeding  one 
hundred  gallons."  Downing  v.  Porter, 
8  Gray   (Mass.)   539. 


[b]  Generic  Description  of  Proper- 
ty-— An  article  to  be  searched  for  may 
in  the  warrant  be  described  simply  by 
its  generic  name,  if  it  be  destitute  of 
any  peculiar  and  known  marks  or  qual- 
ities by  which  in  the  description  it 
can  be  distinguished  from  other  articles 
of  the  same  general  name.  Thus,  a 
warrant  for  the  search  of  "spirituous 
or  intoxicating  liquors,"  will  not  be 
considered  unauthorized  for  the  want 
of  a  sufficient  designation  of  the  thing 
to  be  searched  for.  Me. — State  f.  Eob- 
inson,  33  Me.  564.  N.  H.— State  v. 
Whisky,  54  N.  H.  164.  Vt.— Lincoln 
f.  Smith,  27  Vt.  328. 

[c]  Character  and  Quantity  of 
Liquor. — A  description  of  the  property 
as  specific  as  the  nature  of  the  cas© 
will  warrant  is  generally  sufficient.  It 
has  never  been  required  that  the  search 
warrant  should  specifically  describe  the 
liquors  to  be  seized.  "Where  the 
liquors  are  described  as  'certain  spirit- 
uous and  intoxicating  liquors,  to-wit, 
beer,  whisky,  rum,  brandy,'  etc.,  the 
description  is  sufficient  and  the  officer 
under  such  warrant  may  seize  any  one 
or  more  of  the  kinds  of  liquors  de- 
scribed, although  none  of  the  other 
kinds  be  found;  and  if  the  quantity  of 
liquor  be  specially  named,  still  the  offi- 
cer may  seize  a  less  or  a  greater  quan- 
tity." The  cases  all  proceed  upon  the 
theory  that  the  substantial  thing  to 
be  seized  is  intoxicating  liquor,  and 
neither  the  character  nor  quantity  of 
the  liquor  is  material.  State  v.  Marku- 
son,  7  N.  D.  155,  73  N.  W.  82.  See 
also  Salley  v.  State,  9  Ala.  App.  82,  64 
So.  185. 

[d]  That  more  liquor  was  taken  by 
the  officer  than  was  set  forth  in  the 
warrant  does  not  invalidate  the  seizure. 
Com.  r.  Intoxicating  Liquors,  203  Mass. 
585,  89  N.  E.  918. 

68.  Com.  V.  Eeed,  162  Mass.  215,  38 
N.  E.  364;  Com.  r.  Intoxicating 
Liquors,  13  Allen  (Mass.)  52;  In  re 
Horgan,  16  E.  L  542,   18   Atl.   279. 

Necessity  for  such  averment  in  com- 
plaint, see  supra,  VITI,  B,  2,  a. 

[a]  Ownership  and  Sale. — The  state- 
ment in  the  warrant  after  the  descrip- 
tion of  the  place  to  be  searched  and 
the  liquors  to  be  seized,  that  the  lat- 
ter ' '  are  owned  or  kept  by  the  said 
G., "    is    simply    an    averment    and    not 
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The  description  of  the  premises  iv  the  warrant  must  furthermore 
substantSly  conform  to  that  used  in  the  complaint  as  a  warrant  au- 
Lr  zTng  the  search  of  any  building,  or  part  of  a  buildmg  not  mcluded 
in  the  description  of  the  premises  in  which  the  liquor  is  alleged  to  be 
deposited,  is  wholly  void-  The  complaint  and  warrant  may,  how- 
ever be  issued  together  as  one  instrument,  in  which  case  the  descnp- 
to  of  the  place  and  property  need  not  be  again  fully  set  out  m  the 
warrant,  reference  to  the  complaint  being  sufficient.' 

In  some  jurisdictions  a  warrant  cannot  be  lawfully  issued  to  search 
more  than  one  place.  If  it  contain  such  a  description  it  is  invalid 
Some  statutes  require  that  before  a  warrant  can  issue  to  search  a  dwell- 
ino-  house,  preliminary  testimony  be  taken  to  establish  that  there  is 
reasonable  ground  for  believing  that  liquors  are  kept  or  deposited 
therein  intended  for  unlawful  sale,  and  the  fact  that  such  preliminary 
proceedings  were  had  must  appear  in  the  warrant,^^  ^j,  ,^  ^^^^st  be  al- 
leged that  the  place,  or  some  part  of  it,  is  used  as  an  mn  or  shop  tor 
th'e  illegal  sale  of  liquors.'^ 


matter  of  description,  it  not  being  es- 
sential that  tlie  liquors  should  be  in 
fact  owned  or  kept  by  the  person 
named  therein  in  order  to  justify  their 
seizure.     Gray  v.  Davis,   27   Conn.   447. 

[b]  The  constitutional  provision 
that  a  search  warrant  shall  "describe 
as  nearly  as  may  be,  the  place  to  be 
searched  and  the  person  or  thing  to 
be  seized,"  requires  only  that  the  de- 
scription be  as  near  as  the  circum- 
stances will  permit,  according  to  the 
nature  of  the  property  or  thing.  State 
V.  Snow,   3  R.  I.   64. 

69.  Com.  V.  Intoxicating  Liquors, 
115  Mass.  145;  Com.  v.  Intoxicating 
Liquors,  109  Mass.  373;  Com.  v.  In- 
toxicating Liquors,   109  Mass.  371. 

[a]  Immaterial  variances  will  not, 
however,  affect  the  validity  of  the 
warrant.  State  v.  Robinson,  49  Me. 
285;  State  v.  Bartlett,  47  Me.  388; 
Com.  V.  Intoxicating  Liquors,  122  Mass. 
14;  Com.  v.  Intoxicating  Liquors,  13 
Allen    (Mass.)    52. 

[b]  Where  the  complaint  described 
the  premises  as  "a  certain  building 
situate  in  Wendell,  at  Wendell  depot, 
so  called;  kept  as  a  store  by  William 
Putnam,"  and  it  was  described  in  the 
warrant  as  "a  certain  building  sit- 
uated in  said  Wendell  at  Wendell  de- 
pot (so  called)  kept  in  a  store  by 
William  Putnam,"  held  the  variance 
was  immaterial.  Com.  v.  Intoxicating 
Liquors,  97  Mass.  63. 

70.  State  v.  Erskine,   66  Me.  358. 

71.  State  V.  Duane,  100  Me.  447,  62 
Atl.    80.      See    also    Coleman    v.    State 
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ex  rel.  Wild,  7  Ala.  App.  424,  61  So. 
20.  Compare,  Hornig  v.  Bailey,  50 
Conn.  40,  in  which  two  buildings  were 
described;  also  Gray  v.  Davis,  27  Conn. 
44  7,  holding  that  a  search  warrant 
may  contain  a  direction  to  search  sev- 
eral places. 

[aj  In  Canada,  the  warrant  may 
direct  the  oflicer  to  search  a  number 
of  places.  Sleeth  v.  Hurlbert,  25  Can. 
620. 

72.  State  r.  Comolli,  101  Me.  47,  63 
Atl.  326;  Jones  v.  Fletcher,  41  Me.  254; 
]\lcGlinchv  v.  Barrows,  41  Me.  74; 
State  V.  Stai)les,  37  Me.  228. 

[a]  This  sufficiently  appears  by  an 
allegation  in  the  warrant  as  follows: 
"And  whereas  I  am  satisfied  by  evi- 
dence presented  to  me  that  intoxicat- 
ing liquor  is  kept  in  the  premises  de- 
scribed in  the  foregoing  complaint  in- 
tended for  sale,"  etc.,  in  violation  of 
law.  State  r.  Comolli,  101  Me.  47,  63 
Atl.  326;  State  f.  Whalen,  85  Me.  469, 
27  Atl.  348. 

73.  State  v.  Comolli,  101  Me.  47,  63 
Atl.  326;  McGlinchy  V.  Barrows,  41 
Me.  74. 

[a]  These  facts  must  be  shown 
either  by  the  complaint  or  warrant. 
Jones  V.  Fletcher,  41  Me.  254. 

[b]  It  is  not  sufficient  to  allege  in 
the  warrant  that  such  liquors  are  kept 
"in  the  shop  and  the  premises  and 
dwelling  house  connected  therewith," 
unless  it  appear  that  such  testimony 
has  been  taken,  there  being  nothing  to 
show  that  a  shop  or  other  place  for  the 
illegal   sale   of   liquors    is   kept   in   the 
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Some  statutes  authorize  the  search  warrant  and  warrant  of  arrest 
to  be  contained  in  the  same  instruments*  The  warrant  of  arrest  must 
contain  a  direction  to  arrest  the  person  named.^^  The  search  warrant 
is  not  required  to  contain  a  direction  to  the  officer  to  summon  the  com- 
plainants to  appear  as  witnesses  at  the  time  and  place  assigned  for  a 
hearing  and  trial  upon  the  complaint/*^  It  should  direct  the  officer 
to  make  due  return  thereof  J^ 

When  the  warrant  Is  issued  after  the  seizure,  it  need  not  contain  a  direc- 
tion to  search  the  premises.'^  nor  allege  that  the  liquors  are  already  in 
possession  of  the  officer  f^  nor  need  the  name  of  the  owner  of  the  liquor 
be  alleged  if  the  name  of  the  person  in  whose  possession  the  liquor  is 
found  appears.'*'* 

Search  of  Person.  — ^An    unauthorized    direction    in    the    warrant   of 


dwelliag  house  directed  to  be  searched. 
McGlinehy  r.  Barrows,  41  Me.  74. 

[cj  Dwelling  House  and  Inn. — There 
is  no  legal  objection  to  the  union  of 
the  words  dwelling  house  and  inn  in 
the  description  of  the  premises  in  a 
search  warrant.  The  building  may  be 
a  dwelling  house,  used  as  an  inn,  and 
also  for  purposes  of  traffic.  State  c. 
Bennett,   95   Me.   197,  49   Atl.   867. 

74.  Adams  v.  McGlinehy,  66  Me. 
474;  State  r.  Leach,  38  Me.  432;  State 
r.  McNallv,  34  Me.  210,  .56  Am.  Dec. 
650;  State"  v.  Stoffels,  89  Minn.  205,  94 
N.   W.   675. 

[a]  The  search  warrant  may  be  in- 
cluded in  the  arrest  warrant  and  based 
upon  the  same  complaint,  or  it  may 
be  a  separate  writing  based  on  a  sep- 
arate complaint.  Ingraham  t".  Booton, 
117  Minn.  105,  134  N.  W.  505,  Ann. 
Gas.  1913D,  212. 

[b]  A  direction  to  arrest  the  per- 
son keeping  the  liquors  may  be  con- 
tained in  a  warrant  issued  after  the 
seizure  of  the  liquor.  State  V.  Dunphy, 
79  Me.   104,  8   Atl.   344. 

75.  Adams  v.  Allen,  99  Me.  249,  59 
Atl.  62;  State  r.  Dunphy,  79  Me.  104, 
8  Atl.  344.  See  also  Heath  v.  In- 
toxicating Liquors,  53  Me.  172;  State 
V.  Miller,  48  Me.  576. 

[a]  Fictitious  Name. — "It  is  essen- 
tial to  the  validity  of  a  complaint  and 
warrant,  or  indictment,  that  the  party 
against  whom  it  is  issued  should  be 
described  therein  sufficiently  so  that  he 
may  be  thereby  identified  as  the  per- 
son on  whom  it  is  to  be  served.  If 
his  name  is  not  known  he  must  be 
otherwise  sufficiently  described.  And 
when  a  precejit  contains  a  sufficient 
description  of  the  real  person  against 


whom  it  is  issued,  the  fact  that  he  is 
also  referred  to  therein  by  a  fictitious 
name,  or  that  his  name  is  stated  to 
be  unknown,  is  harmless.  But  a  war- 
rant to  arrest  a  person  described  fic- 
titiously as  John  Doe,  without  any 
further  description  or  means  of  iden- 
tification of  the  person  to  be  arrested 
is  void."  State  r.  Intoxicating  Li- 
quors, 110  Me.  260,  85  Atl.  1060. 

76.  Downing  v.  Porter,  8  Gray 
(Mass.)    539. 

77.  Com.  V.  Intoxicating  Liquors,  97 
Mass.  62. 

[aj  The  return  to  the  warrant  is 
rightfully  made  to  the  justice  who  is- 
sued it,  although  such  justice  resided 
in  a  town  other  than  that  where  the 
liquor  searched  for  is  alleged  to  have 
been  kept  or  deposited.  Com.  v.  In- 
toxicating Liquors,  97  Mass.  63.  See 
also  Com.  v.  Intoxicating  Liquors,  130 
Mass.  29;  Com.  v.  Intoxicating  Liquors, 
128  Mass,  72. 

[bj  A  departure  from  the  correct 
form,  because  the  warrant  was  not  iu 
terms  returnable  in  term  time,  docs 
not  invalidate  the  warrant,  when  in 
fact  it  was  properly  returned.  Toole 
V.  State,  170  Ala.  41,  54  So.  195. 

78.  State  v.  Le  Clair,  86  Me.  52-2,  30 
Atl.  7. 

79.  Allen  v.  Staples,  6  Gray  (Mass.) 
491. 

[a]  In  Massachusetts,  upon  a  seizure 
without  a  warrant,  the  complaint  re- 
lates back  to  the  time  of  the  seizure, 
and  is  not  vitiated  by  describing  the 
liquors  as  still  in  the  possession  of  the 
person  by  whom  they  were  kept  at  the 
time  of  the  seizure.  Com.  r.  Intox- 
icating Liquors,  107  Mass.  386. 

80.  Allen  f.  Staples,  6  Gray  (Mass.) 
491. 
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search  and  seizure,  to  search  the  person,  does  not  vitiate  the  warrant."*^ 
Seal.  -  Unless  specially  required  by  statute,  the  warrant  need  not  be 
under  seal  f^  but  in  some  jurisdictions  a  seal  is  required.^^ 

d.  Execution  and  Return.  —  The  warrant  must  be  executed  by  the 
officer  to  whom  it  is  directed  f^  but  if  it  is  served  by  an  officer  duly  em- 
powered, but  to  whom  it  was  not  directed,  the  warrant  may  be  amended 
in  that  regard.^^  The  warrant  must  be  executed  promptly,  and  only 
remains  in  force  for  a  reasonable  time.^*'  Unless  the  statute  expressly 
or  impliedly  limits  the  time  of  service  to  the  daytime,  the  warrant  may 
be  served  either  in  daytime  or  at  night.^^  Under  some  statutes,  in  ad- 
dition to  the  service  of  a  copy  of  the  warrant  personally  on  the  person 
having  possession  of  the  liquors,  another  copy  must  be  posted  in  a 
conspicuous  place  upon  the  premises  searched.^^  Forcible  entry  may 
be  made,  if  necessary,  to  execute  the  warrant.^^  In  executing  a  war- 
rant, which  includes  a  direction  for  the  arrest  of  the  defendant,  the 
officer  may  take  into  his  possession  articles  of  property  not  designated 
in  the  warrant  for  use  as  evidence  of  guilt  in  the  trial  on  the  search 
and  seizure  process.^" 


81.  State  15.  Connolly,  96  Me.  405, 
52  Atl.  908,  where  the  officer  did  not 
searcn  the  person. 

82.  Santo  v.  State,  2  Iowa  165,  63 
Am.  Dec.  487;  State  v.  MeNally,  34  Me. 
210,  56  Am.  Dec.  650. 

83.  Com.  V.  Intoxicating  Liquors,  135 
Mass.  519. 

84.  In  re  State  ex  rel.  Attorney 
General,  179  Ala.  639,  60  So.  285; 
State  V.   Hall,   78   Me.   37,   2   Atl.   546. 

[a]  As  to  authority  of  customs 
authorities  in  Alaska  to  execute  war- 
rant, see  l7i  re  Moore,  66  Fed.  947. 

[b]  An  officer  may  serve  a  search 
warrant  which  is  issued  upon  the  com- 
plaint of  himself  and  another  person. 
Com.  V.  Certain  Intoxicating  Liquors, 
6   Allen    (Mass.)    596. 

[c]  The  chief  state  constable  of 
South  Carolina  has  no  authority  to 
execute  warrants  to  search  and  seize 
liquors.  Gaillard  v.  Cantini,  76  Fed. 
699,   22   C.    C.   A.   493. 

85.  State  v.  Hall,  78  Me.  37,  2  Atl. 
546. 

86.  State  v.  Guthrie,  90  Me.  448,  38 
Atl.  368. 

[a]  What  is  a  reasonable  time  is  a 
question  of  law  for  the  court  to  de- 
termine in  each  case  according  to  its 
circumstances.  State  v.  Guthrie,  90 
Me.  448,   38   Atl.   368. 

[b]  In  Mississippi,  the  writ  is  re- 
turnable at  a  time  to  be  stated  there- 
in, not  earlier  than  five  days.  Livelar 
Co.  V.  State,  98  Miss.   330, '53  So.   681. 

87.  Com.  V.  Hinds,  145  Mass.  182,  13 
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N.  E.  397;  Com.  r.  Intoxicating  Li- 
quors, 97  Mass.  63.  See  also  State  v. 
Twenty-five  Packages  of  Liquor,  38  Vt. 
387. 

[a]  A  general  direction  without  any 
restriction  as  to  time  is  sufficient 
authority  to  make  the  search  in  the 
nighttime  as  well  as  in  the  daytime. 
State  r.  Bennett,  95  Me.  197,  49  Atl. 
867. 

[b]  In  Alabama,  the  warrant  should 
only  be  executed  in  the  daytime,  un- 
less the  affidavit  states  positively  that 
the  property  is  on  the  person  or  in 
the  place  to  be  searched  (6  Mayf.  Dig., 
p.  821).  In  re  State  ex  rel.  Attorney 
General,   179  Ala.   639,   60   So.    285. 

[cj  In  Connecticut,  it  is  not  neces- 
sary to  the  validity  of  the  search  war- 
rant that  it  should  limit  the  service 
thereof  to  the  daytime.  State  f.  Bren- 
nan's  Liquors,  25  Conn.  278. 

88.  Matter  of  Ingalls,  77  Misc.  447, 
137  N.  Y.  Supp.  780. 

89.  Androscoggin  E.  R.  Co.  v.  Rich- 
ards, 41  Me.  233;  Livelar  Co.  V.  State, 
98  Miss.   330_,   53   So.   681. 

[a]  Permission  to  enter  and  search 
a  railroad  freight  house  need  not  first 
bo  requested  before  a  forcible  entry 
is  made,  when  the  search  is  made  after 
the  usual  hour  for  receiving  and  deliv- 
ering freight,  and  it  does  not  appear 
that  there  was  any  person  present  from 
whom  admission  could  have  been  de- 
manded. Androscoggin  R.  R.  Co.  V. 
Richards,  41   Me.   233. 

90.  Getchell  v.  Page,  103  Me.  387,  69 
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Return.91  —  The  officer  is  usually  required  to  make  immediate  return 
of  the  warrant.^^ 

A  description,  in  the  return,  of  the  premises  searched,  by  reference 
to  the  warrant,  is  sufficient.^^  So  also  the  liquors  seized  may  be  de- 
scribed the  same  as  they  are  described  in  the  warrant.^*  If  the  war- 
rant contain  a  direction  to  arrest  the  person  named  therein,  the  return 
of  this  fact  may  be  included  in  the  return  to  the  search  and  seizure.^' 
If  the  officer  is  prevented  from  seizing  the  liquor  by  their  being  de- 
stroyed, he  must  make  return  of  this  fact,^*^  stating  how,°^  and,  as  near 
as  may  be,  the  quantity  destroyed.^^  When  the  statute  provides  for 
posting  a  copy  of  the  warrant  in  addition  to  making  personal  service, 
the  return  must  show  a  compliance  with  such  requirement.^® 

When  the  warrant  is  issued  after  seizure  of  the  liquors,  it    is    used    nunc 


Atl.    624,    125    Am.    St.    Eep.    307,    18 
L.  E.  A.    (N.  S.)    253, 

91.  See  generally  the  title  "Re- 
turns." 

92.  Me.— State  v,  Guthrie,  90  Me. 
448,  38  Atl.  368.  Mass.— Com.  v.  In- 
toxicating Liquors,  97  Mass.  63;  Com. 
V.  Intoxicating  Liquors,  97  Mass.  62. 
N.  H. — See  State  v.  Spirituous  Liquors, 
75  N.  H.  273,  73  Atl.   169. 

[a]  Return  Essential  to  Decree. 
"In  the  absence  of  a  return  of  a 
search  and  seizure  in  accordance  with 
the  command  in  the  warrant,  no  de- 
cree ordering  the  liquors  forfeited  can 
be  ordered."  This  requirement  is  not 
complied  by  attaching  an  unsigned  in- 
ventory thereto  and  filing  same.  State 
r.  Spirituous  Liquors,  75  N.  H.  273,  73 
Atl.  169.  (2)  But  an  officer  who,  in 
executing  a  warrant  of  seizure  and 
arrest,  takes  articles  of  property  to  be 
used  as  evidence  of  the  crime,  is  not 
required  to  make  return  of  such  tak- 
ing. Getchell  v.  Page,  103  Me.  387,  69 
Atl.  624,  125  Am.  St.  Eep.  307,  18  L. 
E.  A.   (N.  S.)   253. 

[b]  Designation  of  Statute.  —  The 
statement  in  the  return  of  the  ofEeer 
that  his  seizure  was  by  virtue  of  a 
statute,  describing  it  by  its  title,  is 
sufficient,  though  there  are  subsequent 
additions  or  amendments  thereto  to 
which  no  reference  is  made  in  the  re- 
turn. State  v.  Twenty-five  Packages 
of   Liquor,  38  Vt.   387. 

93.  State  v.  Twenty-five  Packages 
of  Liquor,  38  Vt.  387. 

[a]  The  complaint  and  warrant  de- 
scribed the  premises  as  "a  certain 
tenement  there  situate  (referring  to 
the  city  and  county  therein  before  men- 
tioned) on  the  southerly  side  of  W. 
Square,    so    called,    in    said    city,    said 


tenement  being  situated  in  a  brick 
building  and  numbered  twenty-two,  on 
said  square,  said  tenement  consisting 
of  two  rooms  on  the  first  floor  and 
the  cellar  under  said  rooms,  said  tene- 
ment being  occupied  by  said  McS.," 
the  return  states  that  the  officer 
searched  "the  within  described  prem- 
ises," and  seized  the  liquors.  This 
was  held  sufficient.  Com.  v.  Certain 
Intoxicating  Liquors,  6  Allen  (Mass.) 
596. 

94.  Me.— State  r.  Hall,  81  Me.  34, 
16  Atl.  329.  Mass.— Com.  f.  Certain 
Intoxicating  Liquors,  6  Allen  596; 
Stone  r.  Dana,  5  Mete.  98.  Vt. — See 
also  State  v.  Twentv-five  Packages  of 
Liquor,   38    Vt.    387.  "^ 

[a]  That  the  return  shows  the  seiz- 
ure of  some  liquors  in  addition  to  those 
mentioned  in  the  complaint  and  war- 
rant, does  not  invalidate  either  the 
warrant  or  the  return.  State  r.  Brad- 
ley, 96  Me.  121,  51  Atl.  816;  Com.  v. 
Intoxicating  Liquors,  203  Mass.  585, 
89  N.  E.  918. 

[b]  In  Texas,  the  officer  making 
the  seizure  is  required  to  make  a  com- 
plete inventory  of  all  the  articles  seized 
and  the  estimated  value  of  each.  Mvers 
r.  State,  47  Tex.  Civ.  App.  330, "  105 
S.  W.  48. 

95.  State  v.  Connollv,  96  Me.  405, 
52  Atl.  908;  State  v.  Stevens,  47  Me. 
357. 

[a]  No  return  of  the  finding  of  the 
liquor  need  be  made  until  after  the 
arrest  in  such  case.  State  i".  Connolly, 
96  Me.  405,  52  Atl.  908. 

96.  State   v.   Stevens,   47   Me.   357. 

97.  State   r.   Stevens,  47   I^Ie.   357. 

98.  State   r.   Stevens,   47   Me.  357. 

99.  Matter  of  Tuijalls,  77  Misc.  447, 
137  N.  Y.  Supp.   780. 
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pro  tunc,  and  the  officer's  return  is  that  he  seized  the  liquors  mentioned 
in  the  complaint  by  virtue  of  the  warrant.^ 

If  the  return  is  defective,  it  may  be  amended  m  accordance  with  the 

Objections  to  alleged  deficiencies  in  the  return  of  the  officer  are  too 
late  if  made  after  a  general  appearance  by  the  defendant  and  his  enter- 
ing a  plea  to  the  complaint." 

C.  Proceedings  for  Forfeiture.*  —  1.  In  General.  —  Libels 
against  liquors  seized  on  search  warrants  are  separate  proceedings  from 
the  search  and  seizure  process  and  are  for  the  purpose  of  determining 
whether  the  liquors  are  forfeit  as  intended  for  unlawful  sale  within 
the  state.5  The  libel  must  be  filed  with  the  magistrate  before  whom  the 
search  warrant  upon  which  the  liquors  were  seized  is  returnable,  im- 
mediately upon  the  making  of  the  seizure.'^  When  the  statute  prescribes 
the  form'  of  the  libel,  it  is  sufficient  to  folloAv  such  form.^  The  rule  of 
crim.inal  pleading  that  the  jurisdiction  of  the  magistrate  must  appear 
upon  the  face  of  the  proceedings  applies  in  these  cases.^  A  proceed- 
ing for  the  forfeiture  of  liquor  that  fails  to  show  that  the  liquors  were 
seized  by  virtue  of  a  warrant,  as  required  by  statute,^  and  that  the 
officer  who  made  the  complaint  was  designated  for  purpose  by  the 
court,  is  fatally  defective.^" 

2.  Notice  to  Claimants.  —  Public  notice  of  the  time  and  place  when 
and  where  any  person  claiming  the  liquors  may  appear  and  show  cause 
why  the  same  should  not  be  decreed  forfeited  is  usually  required  to  be 
given. ^^    The  time  within  which  notice  must  be  given  is  statutory  and 


1.  State  V.  Dunphy,  79  Me.  104,  8 
Atl.   344. 

2.  Ring  r.  Nichols,  91  Me.  478,  40 
Atl.  329;  State  r.  Spirituous  Liquors, 
75  N.  H.  273,  73  Atl.  169. 

[aj  An  incorrect  statement  in  the 
return  as  to  the  date  of  seizure  may 
be  corrected  by  amendment.  Ring  v. 
Nichols,  91  Me.  478,  40  Atl.  329. 

3.  State  V.  Connolly,  96  Me.  405,  52 
Atl.  908. 

4.  See  generally  the  title  "Penal- 
ties, Forfeitures  and  Fines." 

5.  State  r.  Intoxicating  Liquors,  80 
Me.  91,  13  Atl.  403;  State  v.  McCann, 
61  Me.  116;  State  v.  Miller,  48  Me. 
576.  See  also  State  v.  Barrels  of  Liquor, 
47  N.  H.  369. 

6.  State  V.  Intoxicating  Liquors,  80 
Me.  91,  13  Atl.  403. 

7.  State  V.  Intoxicating  Liquors,  80 
Me.   91,  13   Atl.  403. 

8.  State  V.  Intoxicating  Liquors,  80 
Me.  91,  13  Atl.  403. 

9.  State  r.  Certain  Liquors,  21  R.  I. 
531,   45   Atl.   552. 

[a]  A  libel  is  sufficient  that  avers 
the  search  and  seizure  warrant  to  have 
been    issued    by    the    magistrate    with 
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whom  the  libel  is  filed.  State  v.  In- 
toxicating Liquors,  80  Me.  91,  13  Atl. 
403. 

10.  State  V.  Certain  Liquors,  21  R. 
L  531,  45  Atl.  552. 

[a J  In  New  Hampshire,  the  right  to 
file  the  libel  is  nut  expressly  limited 
to  the  person  who  issued  the  warrant, 
a  proper  party  to  institute  such  pro- 
ceedings would  seem  to  be  the  county 
solicitor.  State  v.  Spirituous  Liquors, 
75  N.  H.  273,  73  Atl.   169. 

[b]  In  Alabama  the  proceeding  may 
be  entitled  in  the  name  of  the  state 
jigainst  the  person  appearing.  Toole  v. 
State,  170  Ala.  41,  54  So.   195. 

11.  See  generally  the  statutes  and 
Me. — State  r.  Intoxicating  Liquors,  80 
Me.  91,  13  Atl.  403;  State  v.  Learned, 
47  Me.  426.  Mass. — Com.  f.  Certain 
Intoxicating  Liquors,  4  Allen  593. 
N.  H. — State  t.  Barrels  of  Liquor,  47 
N.  H.  369.  N.  Y.— Matter  of  Ingalls, 
77  Misc.  447,  137  N.  Y.  Supp.  780. 
R.  I.— State  r.  Snow,  3  R.  I.  64.  Tex. 
Mvers  v.  State,  47  Tex.  Civ.  App.  336, 
105  S.  W.  48.  Austr.— Graves  v.  Bet 
Jong,  26  Austr.  L.  T.  101. 
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strict  complianee  thercAvith  is  essential  to  the  regularity  of  the  proceed- 
ing.^^ It  is  the  duty  of  the  magistrate  with  whom  the  libel  is  filed  to 
cause  notices  thereof  to  be  posted  as  provided  hy  law.^^  The  issuing 
of  the  notice  need  not  be  made  a  matter  of  record.^* 

A  notice  that  sets  out  with  substantial  certainty  the  liquors  seized, 
and  the  place  of  seizure,  in  a  manner  that  would  not  mislead  anyone  is 
usually  sufficient.i^  A  misrecital  in  the  notice  to  claimants  as  to  the 
source  from  which  the  warrant  came  is  immaterial.^'' 

A  general  appearance  waives  defects  in  the  notice.^'^ 

Return — When  the  statute  prescribes  the  time  and  manner  of  giving 
notice  to  claimants,  the  return  of  the  officer  must  show  at  least  a  sub"- 
stantial  compliance- with  the  statutory  requirements.^* 

3.     Plea  and  Claim  to  Property.  —  A  claim  on  oath  may  be  made  by 


See  also  State  v.  Brennan's  Liquors, 
25   Conn.   278. 

[aj  Notice  to  Owner. — When  the  no- 
tice required  by  the  statute  is  given, 
and  the  person  in  possession  of  the 
property  received  notice,  the  failure  of 
the  owner  of  the  property  to  receive 
such  notice  does  not  afiCeet"  the  legality 
of  the  proceedings.  State  v.  Intoxicat- 
ing Liquors,  82  Vt.  287,  73  Atl.  586; 
Johnson  v.  Williams^  48  Vt.  565. 

12.  Com.  1".  Certain  Intoxicating 
Liquors,  97  Mass.  601. 

[aJ  In  Massachusetts,  the  notice 
must  be  issued  within  twenty-four 
hours  next  after  the  seizure.  Sunday 
is  not  included  in  this  computation, 
though  criminal  process  may  lawfully 
issue  on  that  day.  Com.  v.  Certain 
Intoxicating  Liquors,   97   Mass.   601. 

[b]  The  issuing  of  the  notice  is 
merely  a  ministerial  act,  and  the  rec- 
ords of  the  court  are  not  required  to 
show  its  issuance.  Therefore,  when  the 
original  documents  clearly  show  its  is- 
suance within  the  proper  time,  an  error 
in  the  record  showing  the  issuing  of 
the  notice  at  a  later  date  is  immate- 
rial. Com.  V.  Certain  Intoxicating 
Liquors,  4  Allen   (Mass.)   593. 

[cj  Need  Not  Be  Given  at  Time  of 
Seizure. — When  jurisdiction  of  the  sub- 
ject-matter is  obtained,  it  is  not  lost 
by  reason  of  the  warrant  not  having 
been  posted  on  the  premises,  and  no- 
tice of  the  hearing  given  at  the  im- 
mediate time  of  seizure.  Steward  v. 
State,  180  Ind.  397,  103  N.  E.  316, 
citing  Com.  v.  Intoxicating  Liquors,  203 
Mass.  585,  89  N.  E.  918;  Com.  v.  In- 
toxicating Liquors,  142  Mass.  470,  8 
X.   E.   421. 

13.  Guptill  V.  Eichardson,  62  Me. 
257. 


14.  Com.  r.  Certain  Intoxicating  Li- 
quors, 4  Allen   (Mass.)   593. 

15.  Com.  r.  Intoxicating  Liquors,  146 
Mass.  509,  16  N.  E.  298;  Com.  r.  In- 
toxicating Liquors,  6  Allen  (Mass.) 
599;  Ring  r.  Nichols,  91  Me.  478,  40 
Atl.  329  (holding  the  following  de- 
scription to  be  sufficient:  "1  bbl.  filled 
with  intoxicating  liquors.  1-5  gal.  keg, 
filled  with  intoxicating  liquors.  Marked 
to  M.  P.  Colbath,  North  West  Carry, 
Moosehead   Lake,   Maine.") 

16.  Com.  r.  Intoxicating  Liquors,  128 
Mass.   72. 

[aJ  A  recital  in  the  notice  that  the 
seizure  was  made  under  a  warrant  is- 
sued by  a  specified  court,  when  iu  fact 
it  was  issued  by  a  special  justice  there- 
of, does  not  affect  the  validity  of  the 
proceeding.  Com.  v.  Intoxicating  Li- 
quors,  128  Mass.   72. 

17.  Ind.— Campbell  r.  State,  171  Ind. 
702,  87  N.  E.  212.  Mass.— Com.  r.  In- 
toxicating Liquors,  146  Mass.  509,  16 
N.  E.  298;  Com.  v.  Intoxicating  Liquors, 
110  Mass.  187;  Com.  r.  Intoxicating 
Liquors,  97  Mass.  601;  Com.  v.  Intox- 
icating Liquors,  13  Allen  561;  Com.  v. 
Intoxicating  Liquors,  6  Allen  596.  Vt. 
State  V.  Intoxicating  Liquors,  82  \t. 
287,  73  Atl.  586;  State  v.  Intoxicating 
Liquors,  44  Vt.   208. 

[a]  When  a  person  files  a  claim  to 
intoxicating  liquors  which  have  been 
libelled,  he  cannot  thereafter  object  to 
defects  in  the  monition  and  notice. 
State  V.  Miller,  48  Me.  576;  State  r. 
Bartlett,  47  Me.  388.  To  same  effect, 
State  V.  Brennan's  Liquors,  25  Conn. 
278;  Steward  v.  State,  180  Ind.  397,  103 
N.   E.   316. 

18.  State  V.  Robinson,  33  Me.  564. 
fa]     The  return  must  show  that  the 

notice    was    properly    served.      Com.    v. 
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an  interested  party  for  the  liquors.^^  Such  a  clairn  can  be  made  only 
by  the  owner  or  by  one  who  has  the  right  of  possession  of  the  liquors.^" 
The  facts  necessary  to  be  set  out  in  the  claim  are  usually  fixed  by 
statute.-^  The  claim  is  usually  required  to  be  in  writing,^-  and  to  state 
specifically  the  nature  of  the  right  claimed  and  the  foundation  there- 
of f^  the  items  claimed,  together  with  the  time  and  place  of  seizure  f'' 
also  the  name  of  the  officer  by  whom  the  seizure  was  made,-^  and  a 


Intoxicating  Liquors,  146  Mass.  509,  16 
N.   E.   298. 

19.  And  the  magistrate  is  required 
to  determine  from  the  evidence  thu 
truth  of  the  respective  allegations  in 
the  libel  and  claim  and  make  such 
order  thereon  as  law  and  justice  may 
require.  State  r.  Intoxicating  Liquors, 
80  Me.  91,  13  Atl.  40.3;  State  v.  In- 
toxicating Liquors,  61  Me.  520. 

[a]  "The  right  to  claim  or  to  con- 
test on  the  question  of  forfeiture  of 
the  liquors,  is  not  confined  to  the  per- 
son named  in  the  complaint.  His  right 
may  be  claimed  by  any  and  all  per- 
sons who  duly  become  parties."  State 
v.  Learned,  47  Me.  426.  See  also  State 
r.  Intoxicating  Liquors,  7.3  Me.  278; 
State  V.  Barrels  of  Liquor,  47  N.  H. 
369. 

20.  State  v.  Intoxicating  Liquors, 
112  Me.  220,  91  Atl.  947;  State  v.  In- 
toxicating Liquors,  110  Me.  178,  85 
Atl.  499. 

[a]  The  "real  owner"  should  ap- 
pear either  personally  or  by  properly 
authorized  representative.  The  man- 
ager of  a  bottling  works  with  whom 
the  goods  were  in  storage  ' '  awaiting 
the  time  when,  augmented  by  further 
orders  and  collections,  they  should  be 
shipped  to  their  real  owners  outside 
the  state,"  cannot  file  a  claim.  State 
V.  Intoxicating  Liquors,  112  Me.  220, 
91   Atl.   947. 

[a]  Claim  (1)  may  be  made  by  the 
consignee  or  owner  (State  v.  Intoxicat- 
ing Liquors,  110  Me.  178,  85  Atl.  499; 
State  r.  Intoxicating  Liquors,  101  Me. 
430,  64  Atl.  812),  (2)  or  by  a  common 
carrier,  as  having  the  right  of  posses- 
sion on  the  ground  that  the  shipment 
had  not  been  terminated  (State  r.  In- 
toxicating Liquors,  110  Me.  178,  85  Atl. 
499;  State  v.  Intoxicating  Liquors,  106 
Me.  135,  76  Atl.  268;  State  v.  Intox- 
icating Liquors,  104  Me.  463,  72  Atl. 
831,  23  L.  E.  A.  (N.  S.)  1020;  State 
V.  Intoxicating  Liquors,  102  Me.  385, 
67  Atl.  312,  120  Am.  St.  Eep.  504; 
State  V.  Intoxicating  Liquors,  102  Me. 
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206,  66  Atl.  393,  11  L.  E.  A.  (N.  S.) 
550).  (3)  But  it  cannot  be  made  by 
the  consignor  on  the  sole  ground  of 
his  right  of  stoppage  in  transitu.  State 
V.  Intoxicating  Liquors,  110  Me.  178, 
85  Atl.  499. 

21.  See  generally  the  statutes. 

22.  State  v.  Intoxicating  Liquors,  69 
Me.  524.  Compare,  State  v.  Intoxicat- 
ing Liquor,  72  Vt.  22,  47  Atl.  107, 
holding  that  the  owner  has  a  right  to 
be  heard  without  filing  a  claim  in 
writing;  also  Com.  v.  Eeed,  162  Mass. 
215,  38  N.  E.  364,  holding  that  the 
claim  may  be  in  writing  or  verbal. 

23.  State  r.  Intoxicating  Liquors, 
112  Me.  138,  91  Atl.  175;  State  v.  In- 
toxicating Liquors,  69  Me.  524. 

[a]  Ownership  is  the  foundation  of 
the  claim.  Unless  required  by  statute 
the  claimant  need  not  state  the  per- 
son of  whom,  the  place  where,  or  the 
time  when  he  purchased  the  liquors. 
The  fact  of  ownership  with  the  fur- 
ther statement  that  the  goods  "were 
not  so  kept  and  deposited  for  unlaw- 
ful sale  as  alleged  in  the  libel  of  said 
L.  D.,  and  in  the  monition  issued 
thereon"  is  a  specific  statement  of  the 
claimant's  right  to  the  possession  of 
the  goods  seized.  State  f.  Intoxicating 
Liquors,  69  IMe.  524. 

[b]  In  New  Hampshire  the  claim 
should  state  the  nature  and  extent  of 
such  claim.  The  claimant  should  also 
file  a  plea  in  writing  denying  the  al- 
legations of  the  complaint,  viz:  that 
the  liquors  are  forfeited,  and  should 
also  tender  an  issue  of  title  to  the 
liquors  in  himself.  State  v.  Barrels  of 
Liquor,  47  N.  H.  369. 

[c]  The  claimant  will  be  limited  by 
the  right  he  sets  forth  in  his  claim.. 
Me. — State  r.  Intoxicating  Liquors,  61 
Me.  520.  N.  H.— State  i:  Barrels  of 
Liquor,  47  N.  II.  369.  Vt.— State  v. 
Intoxicating  Liquor,  82  Vt.  287,  73  Atl.  / 
586. 

24.  State  v.  Intoxicating  Liquors,  69 
Me.  524. 

25.  State  r.  Intoxicating  Liquors,  69 
Me.  524. 
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declaration  that  the  liquors  were  not  kept  and  deposited  for  unlawful 
sale  as  alleged  in  the  libel  or  complaint. -° 

The  claim  should  be  signed  by  the  claimant,^^  witli  a  statement  of 
his  business  and  place  of  residcnee,^^  and  oath  or  affirmation  of  the 
truth  of  the  statements  contained  therein  is  usually  required. ^^  Ques- 
tions relative  to  the  authority  of  the  complainant  must  be  made  by 
proper  plea,  and  cannot  otherwise  be  put  in  issue.^*^ 

4.  Hearing  or  Trial.  —  a.  Generally.  —  The  issues  will,  as  a  rule, 
be  tried  by  the  rules  applied  in  civil  cases  generally."  The  persons 
appearing  become  severally  parties  defendant  unless  claiming  a  joint  in- 
terest,^^  and  may  appear  by  attorney  f^  and  are  entitled  to  be  heard  and 
to  show  that  the  evidence  upon  which  the  warrant  was  granted  is  not 
true.=^^ 

Right  to  Jury.35 — j^  some  jurisdictions  the  claimant  is  not  entitled 
to  a  jury  trial  r^  in  others,  if  such  right  exists  in  civil  cases  generally, 
the  issues  in  this  proceeding  must  also  be  submitted  to  a  jury;"  while 
in  some  jurisdictions  there  is  a  constitutional  right  of  trial  by  jury,  in 
the  "event  of  which  the  legislature  can  neither  destroy  nor  materially 
impair  that  right.^^ 

b.     Verdict  or  Findings. ^^  —  A  general  verdict  of  guilty  is  sufficient 


26.  State  r.  Intoxicating  Liquors,  09 
Me.  524. 

27.  State  v.  Intoxicating  Liquors,  69 
Me.   524. 

28.  State  v.  Intoxicating  Liquors,  69 
Me.   524. 

29.  State  v.  Intoxicating  Liquors,  69 
Me.   524. 

30.  State  v.  Intoxicating  Liquor,  82 
Vt.  287,  73  Atl.  586. 

31.  N.  H.— State  r.  Barrels  of  Li- 
quor, 47  N.  II.  369.  N.  Y.— Clement 
r.  Two  Barrels  of  Whiskey,  136  App. 
Div.  291,  120  N.  Y.  Supp.  1044.  Tex. 
Mvers  r.  State,  47  Tex.  Civ.  App.  33G, 
105   S.   W.   48. 

[a]  Issues  may  be  joined,  claims 
may  be  amended,  verdicts  rendered  on 
the  issues,  and  judgments  rendered  on 
verdicts.  State  v.  Barrels  of  Liquor, 
47  N.  H.  369. 

32.  State  r.  Burrows 's  Liquors,  37 
Conn.  425. 

33.  State  r.  Barrels  of  Liquor,  47 
N.  H.  369.  See  also  State  v.  Intox- 
icating Liquors,  110  Me.  178,  85  Atl. 
499. 

34.  Gill  V.  Bright,  41  L.  J.  M.  C. 
(Eng.)  22,  25  L.  T.  Rep.  N.  S.  591,  20 
Wkly.  Eep.  248.  See  also  State  V.  In- 
toxicating Liquor,  72  Vt.  22,  47  Atl. 
107. 


[a]  After  default,  claimant's  right 
to  be  heard  lies  within  the  discretion 
of  the  court.  Com.  r.  Intoxicating 
Liquors,  113  Mass.  23. 

[b]  In  Texas,  if  tried  by  a  jury, 
the  cause  must  be  submitted  on  a  spe- 
cial issue  whether  or  not  the  liquors 
and  other  property  seized  constituted 
at  that  time  a  nuisance  within  the 
meaning  of  the  statute.  Myers  r. 
State,  47  Tex.  Civ.  App.  336,  105  S. 
W.   48. 

35.  See  generally  the  title  "Juries 
and  Jurors." 

36.  Sothman  v.  State,  66  Neb.  302, 
02  N.  W.  303;  State  v.  Intoxicating 
Liquors,  55  Vt.  82. 

37.  State  r.  Barrels  of  Liquor,  47 
N.  H.  369. 

[a]  In  Connecticut,  "the  claimant 
of  the  liquor  is  entitled  to  a  trial  by 
jury,  but  that  right  he  may  waive  by 
agreement  or  by  closing  the  issue  to 
the  court."  State  v.  Maxwell's  Liquors, 
36  Conn.  157. 

38.  State  r.  Intoxicating  Liquors,  80 
Me.  57,  12  Atl.  794.  But  see  In  re 
McSoley,  15  R.  L  608,  10  Atl.  659,  as 
to  right  of  legislature  to  provide  re- 
strictions and  limitations. 

39.  See  generally  the  titles  "Find- 
ings and  Conclusions;"   "Verdict." 
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when  the  complaint  is  in  the  statutory  form  alleging  that  intoxicating 
liquors  were  kept  by  the  defendant  in  a  shop  which  is  particularly  de- 
scribed.*" On  a  trial  by  the  court  without  a  jury,  no  specific  finding 
of  facts  is  necessary." 

No  verdict  should  be  directed  when  there  are  disputed  questions  of 
fact,  such  matters  being  for  the  jury.*'  But  when  the  evidence  is  un- 
contradicted a  verdict  may  be  directed.*" 

e.  Judgment.*^  — ^0  judgment  of  forfeiture  can  be  rendered  un- 
less* it  is  proven  that  the  liquors  seized,  or  some  part  thereof,  were 
owned,  or  kept,  or  deposited,  by  the  person  charged  in  the  complaint,*^ 
or  unless  a  finding  can  be  made  that  the  keeping  of  the  liquors  seized 
was  for  an  unlawful  sale.**'  In  case  the  liquors  seized  are  declared 
forfeited  the  final  judgment  must  order  their  delivery  to  the  proper 
officer,  and  when  the  judgment  is  in  favor  of  the  claimant,  it  should 
direct' that  they  be  delivered  to  him.*^ 


40.  State  r.  McCann,  61  Me.  116. 

[a]  In  Massachusetts,  it  is  neces- 
sary for  the  jury  to  find  that  there 
was  reasonable  cause  to  believe  that 
the  liquor  was  intended  for  unlawful 
sale,  and  if  they  were  in  possession 
of  a  carrier  for  transportation  to  a 
person  by  whom  they  were  intended  for 
illegal  sale,  knowledge  on  the  part  of 
such  carrier  must  be  found.  Com.  V. 
Intoxicating  Liquors,   107  Mass.  386. 

[b]  Alternative  Verdict. — A  verdict 
that  the  liquor  was  owned  or  kept  at 
the  place  specified  in  the  complaint  is 
not  sufficient  to  sustain  a  judgment  on 
a  complaint  alleging  that  certain  in- 
toxicating licjuor  is  kept  in  a  certain 
specified  place.  Com.  r.  Certain  In- 
toxicating Liquors,  4  Allen  (Mass.)  601. 

41.  State  V.  Intoxicating  Liquors, 
112  Me.   138,  91   Atl.  175. 

[a]  When  the  court  trying  the  case 
without  a  jury  makes  an  order  of  judg- 
ment of  forfeiture,  it  must  be  as- 
sumed that  he  found  for  the  state  upon 
all  issues  of  fact  necessary  to  sustain 
the  libel.  State  r.  Intoxicating  Liquors, 
112  Me.  138,  91  Atl.  175. 

42.  Under  a  statute  providing  that 
the  finding  of  intoxicating  liquors  in 
the  possession  of  one  not  legally  author- 
ized to  sell  or  use  the  same,  shall  be 
presumptive  evidence  that  -they  are 
kept  for  illegal  sale,  evidence  tending 
to  such- a  keeping  makes  out  a  prima 
facie    ease,    and    the    question    whether 
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evidence  that  the  liquor  was  owned  or 
kept  for  the  personal  use  of  the  defend- 
ants was  sufficient  to  overcome  the 
prima  facie  case  made,  was  one  for  the 
jury.  A  direction  of  a  verdict  for  the 
defendant  in  such  a  case  is  error.  State 
V.  Johnson,  157  Iowa  248,  138  N.  W. 
458. 

43.  Clement  r.  Two  Barrels  of  Whis- 
key, 136  App.  Div.  291,  120  N.  Y.  Supp. 
1044. 

As  to  direction  of  verdict  generally 
see  the  title  "Verdict." 

44.  See  generally  the  titles  "Judg- 
ments;" "Penalties,  Forfeitures  and 
Fines. ' ' 

45.  Com.  V.  Eeed,  162  Mass.  215,  38 
N.  E.  364. 

46.  Farley  r.  Certain  Liquors  Seized, 
84  Misc.  104,   146   N.   Y.   Supp.   1003. 

47.  Farley  r.  Certain  Liquors  Seized, 
84  Misc.  104,  146  N.  Y.  Sui-p.  1003. 

[a]  If  the  complaint  is  dismissed, 
the  defendant  is  entitled  to  have  the 
property  restored  to  him  without  any 
order  from  the  magistrate.  Tennant  v. 
Belyea,   24   N.  Bruns.    (Can.)    238. 

[b]  Where  liquors  are  seized  under 
a  warrant,  void  by  reason  of  the  in- 
sufficiency'  of  the  complaint,  the  per- 
son from  whose  possession  they  were 
taken,  on  appearing  on  the  return  day, 
is  entitled  to  an  order  vacating  the 
complaint  and  warrant  and  directing 
the  officer  to  return  the  property.  Huff 
r.  Mahar,  136  App.  Div.  297,  120  N.  Y. 
Supp.    1070. 
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5.  Review.^^  —  The  ^-ight  of  appeal  is  governed  entirely  by  statute.*^ 
In  jurisdictions  where  these  proceedings  are  deemed  of  a  civil  nature, 
the  state  may  appeal  if  such  right  be  granted  by  statute  in  other  cases 
in  the  same  court.^"  And  ordinarily  each  party  who  has  appeared  has 
a  separate  right  of  appeal.^^  The  ascertainment  of  probable  cause  for 
the  issuance  of  a  warrant  involves  the  exercise  of  a  judicial  function, 
and  therefore  is  not  a  subject  of  review  as  to  the  weight  of  evidence.^^ 
If  a  prima  facie  ease  be  made  in  the  lower  court  sufficient  to  support  a 
judgment  of  forfeiture,  and  there  was  no  evidence  on  the  part  of  the 
defense,  the  adjudication  of  forfeiture  is  not  reviewable,^^  and  ordinar- 
ily no  question  can  be  presented  on  the  appeal  that  was  not  first  made 
in  the  court  below.^*  In  jurisdictions  w^here  there  is  a  right  of  appeal, 
certiorari  -will  not  lie  to  quash  the  proceedings  of  the  court  issuing  a 
warrant  for  the  seizure  of  intoxicating  liquors. ^^ 

6.  Costs,^*'  —  The  allowance  of  costs  depends  upon  the  statute  un- 
der which  the  proceeding  is  instituted.^^ 


48.  See  generally  tlie  titles  "Ap- 
peals;" "Certiorari;"  "New  Trial;" 
"Review;"   "Writ  of  Error." 

49.  See   generally    the   statutes. 

[a]  In  New  York,  for  the  purposes 
of  an  appeal  from  an  interlocutory 
order,  these  are  considered  special  pro- 
ceedings. Huff  r.  Mahar,  136  App.  Div. 
297,   120   N.   Y.   Supp.   1070. 

50.  White  v.  State,  80  Ark.  598,  98 
S.  W.  377. 

51.  State  V.  Burrows 's  Liquors,  37 
Conn.   425. 

[a]  One  who  has  not  appeared  until 
after  a  judgment  of  forfeiture  has 
been  entered  cannot  appeal  from  the 
order.  State  f.  Intoxicating  Liquors, 
110  Mass.  188. 

[b]  When  but  one  of  several  de- 
fendants appeal  from  the  justice 's 
court  to  the  superior  court,  he  alone 
has  the  right  to  appear  and  make  de- 
fense in  the  superior  court;  those  not 
taking  an  appeal  are  not  recognized  for 
any  purpose  on  the  appeal.  State  v. 
Burrows 's  Liquors,  37  Conn.  425. 

52.  Toole  v.  State,  170  Ala.  41,  54 
So.  195. 

53.  State  v.  Intoxicating  Liquors,  58 
Vt.  594,  4  Atl.  229. 

54.  State  v.  Thompson,  44  Iowa  399; 
Leslie  v.  Com.,  107  Mass.  215;  Com.  v. 
Certain  Intoxicating  Liquors,  4  Allen 
(Mass.)    593. 

[a]  In  Alabama,  motions  invoking 
the  ruling  of  the  court  made  during  the 
progress  of  the  cause  are  not  parts  of 


the  record  proper,  and  cannot  be  re- 
viewed on  appeal  unless  the  motions 
and  rulings  are  made  a  part  of  the  rec- 
ord by  being  incorporated  in  the  bill 
of  exceptions.  Salley  v.  State,  9  Ala. 
App.  82,  64  So.  185. 

55.  Lynch  v.  Crosby,  134  Mass.  313. 
[a]     See  also  McNeil  v.  McGillivray, 

42  Nova  Scotia  133,  142,  that  under 
the  Canada  Temperance  Act,  the  con- 
clusions of  fact  of  the  magistrate  as 
to  forfeiture  cannot  be  reviewed  either 
on  appeal  or  by  certiorari. 

56.  See  generally  the  title  "Costs." 

57.  See  generally  the   statutes  and 
la. — Nichols   v.   Polk    County,    78   Iowa 
137,    42    N.    W.    627;    Garrett    f.    Polk 
County,    78    Iowa    108,    42    N.    W.    618 
Byram  i\  Polk  County,  70  Iowa  75,  40 
N.   W.   102.     Mass. — Com.    r.   Intoxicat 
ing  Liquors,  14  Gray  375.     N.  Y. — Far 
lev    V.    Sixteen   Bottles    of    Champagne 
153    App.    Div.    502,    138    N.    Y.    Supp 
276;   Farlev   v.   Certain   Liquors  Seized 
84    Misc.    i04,    146    N.    Y.    Supp.    1003 
Vt.— Fav  r.  Barber,  72  Vt.  55,  47  Atl 
180. 

[a]  Compare,  State  v.  Barrels  of 
Liquor,  47  N.  H.  369,  holding  that 
costs  may  be  allowed  and  execution 
therefor  issued  if  such  be  the  usual 
course   in   civil  cases. 

[b]  If  it  fail  to  appear  that  the 
claimant  is  entitled  to  the  custody  of 
the  liquors,  judgment  for  costs  fol- 
lows. State  V.  Intoxicating  Liquors, 
112  Me.   138,  91  Atl.  175. 
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Security  for  costs  may  be  required  as  the  terms  upon  which  the  claim- 
ant may  be  made  a  party  to  the  proceeding.^^ 
IX.     OWNERSHIP  OF  LIQUORS  AND  CONTRACTUAL  RIGHTS. 

A.  Eemedies  To  Obtain  Possession  of  Liquors— The  owner  of  in- 
toxicating hquors  may  maintain  an  action  for  the  tortious  taking  there- 
of from  his  possession  by  a  public  officer  or  other  person,^^  or  when 
taken  from  his  possession  under  process  as  the  property  of  a  third  per- 
son.^o  But  where  liquors  are  sold  contrary  to  law,  no  action  to  re- 
cover the  liquor,  nor  the  value  thereof,  can  be  maintained."^  Nor  can 
liquors  be  replevied  from  an  officer  by  whom  they  are  legally  seized 
under  a  warrant  issued  under  a  search  and  seizure  law.*'^ 

B.  Recovery  for  Liquor  Sold  or  Lost.  —  1.  Right  of  Action. 
In  some  jurisdictions,  the  statutes  prohibit  the  maintenance  of  an  ac- 
tion for  the  liquor  itself,  or  for  the  price  or  value  thereof  when  il- 
legally sold.*'^    Wlien  the  statute  makes  such  a  sale  void,  the  contract 


58.  state  r.  Barrels  of  Liquor,  47 
N.  H.  369.  But  see  contra,  State  v.  In- 
toxicating Liquor,  72  Vt.  22,  47  Atl. 
107. 

59.  Me. — Hamilton  v.  Goding,  55 
Me.  419  (trespass) ;  Sullivan  v.  Park, 
33  Me.  438  (trover).  Mass. — Booraem 
r.  Crane,  103  Mass.  522;  Breek  r. 
Adams,  3  Gray  569.  N.  H.— Fuller  v. 
Bean,  30  N.  H.  181  (trespass).  Vt. 
Harrison  v.  Nichols,  31  Vt.  709  (tres- 
pass). 

See  Plummer  v.  Harbut,  5  Iowa  SOS. 

60.  Ala.— Smith  v.  Dinkelspiel,  91 
Ala.  528,  8  So.  490.  la.— Niles  r.  Fries, 
35  Iowa  41;  Monty  v.  Arneson,  25  Iowa 
383;  Marienthal  v.  Shafer,  6  Iowa  223. 
N.  H.— Priest  v.  Pinkham,  18  N.  H. 
520. 

61.  See  infra,  IX,  B,  1. 

62.  la. — Auheuser-Busch  Brew.  Assn. 
r.  Fullerton,  83  Iowa  760,  50  N.  W. 
56;  Lemp  r.  Fullerton,  83  Iowa  192, 
48  N.  W.  1034;  Fries  v.  Porch,  49  Iowa 
351;  Weir  r.  Allen,  47  Iowa  482;  State 
V.  Harris,  38  Iowa  242;  Funk  r.  Israel, 
5  Iowa  438.  Me. — Eing  r.  Nichols,  91 
Me.  478,  40  Atl.  329;  Lord  r.  Chad- 
bourne,  42  Me.  429,  66  Am.  Dec.  290; 
Musgrave  v.  Hall,  40  Me.  498.  N.  H. 
State  v.  Barrels  of  Liquor,  47  N.  H. 
369. 

[a]  If  the  writ  under  which  the 
liquors  were  seized  was  issued  under 
an  unconstitutional  statute  replevin 
may  be  maintained.  Cooley  v.  Davis, 
34  Iowa   128. 

63.    See   generally   the   statutes  and 
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the  following:  U.  S. — Miller  f.  Am- 
nion, 145  U.  S.  421,  12  Sup.  Ct.  884, 
36  L.  ed.  759.  Ala.— Kelly  i:  Burke, 
132  Ala.  235,  31  So.  512;  Moog  V.  Han- 
non's  Admr.,  93  Ala.  503,  9  So.  596. 
Cal. — Scheeline  r.  Pezzola,  22  Cal.  App. 
21.  Conn. — Donohue  r.  Malony,  49 
Conn.  163;  McMahon  r.  Boden,  39'Conn. 
316.  m.— Wempen  r.  Girard,  84  111. 
App.  130;  Farrow  r.  Vedder,  19  111. 
App.  305.  Ind. — Woodford  v.  Hamil- 
ton, 139  Ind.  481,  39  N.  E.  47;  Mul- 
likin  r.  Davis,  53  Ind.  206.  la.— Shaw- 
ver  r.  Chamberlain,  113  Iowa  742,  84 
N.  W.  1031,  86  Am.  St.  Rep.  411; 
Stoneman  v.  Whaley,  9  Iowa  390.  Kan. 
Dreyfus  v.  Goss,  67  Kan.  57,  72  Pac. 
537;  Alexander  r.  O'Donnell,  12  Kan. 
608;  Dolson  r.  Hope,  7  Kan.  161.  Ky. 
Creekmore  r.  Chitwood,  7  Bush  317; 
Vannoy  v.  Patton,  5  B.  Men.  248.  Me. 
Robinson  v.  Barrows,  48  Me.  186;  Hath- 
away r.  Moran,  44  Me.  67;  Dolan  v. 
Buzzell,  41  Me.  473;  Jones  v.  Fletcher, 
41  Me.  254;  Dearborn  f.  Hoit,  41  Me. 
120;  Sullivan  v.  Park,  33  Me.  438; 
Preston  r.  Drew,  33  Me.  558,  54  Am. 
Dec.  639;  Cobb  r.  Billings,  23  Me.  470. 
Mass. — Galligan  r.  Fannan,  7  Allen 
255.  Mich. — Loranger  v.  Jardine,  56 
Mich.  518,  23  N.  W.  203.  Minn. 
Solomon  v.  Dreschler,  4  Minn.  278.  Miss. 
Sanford  r.  Sterling  &  Smith  Co.,  69 
Miss.  204,  10  So.  449.  Neb.— Sehoen- 
hofen  Brew.  Co.  v.  Whipple,  2  Neb. 
(Unof.)  704,  89  N.  W.  751.  N.  H. 
Jones  r.  Surprise,  64  N.  H.  243,  9 
Atl.   384;   Bliss  V.  Brainard,  41  N.  H. 
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of  sale  cannot  be  ratified  by  subsequent  acts  or  agreements  of  the  part- 
ies, nor  will  it  support  a  new  promise.*^*  The  validity  of  the  contract 
can  only  be  questioned  by  a  party  to  the  contract,  or  by  one  in  legal 
privity  with  such  party,  and  not  by  a  mtre  stranger.*'^ 

It  is  true  of  contracts  for  sale  of  intoxicating  liquors,  as  of  other 
contracts,  that  if  the  contract  be  illegal  or  void  in  the  state  where  it 
is  made,  no  recovery  for  the  price  of  the  liquors  can  be  had  at  the  place 
of  delivery.''''  But  when  liquor  is  sold  in  a  state  where  there  is  no 
statute  making  such  sale  illegal,  an  action  can  be  maintained  and  re- 
covery had  for  the  price  thereof  in  a  state  where  delivery  was  made, 


256;  Coburn  r.  Odell,  30  K  H.  540; 
Smith  V.  Godfrey,  28  N.  H.  379,  61 
Am.  Dec.  617;  Adams  V.  Haekett,  27 
N.  H.  289,  59  Am.  Dec.  376;  Caldwell 
V.  Wentworth,  14  N.  H.  431;  Lewis  v. 
Welch,  14  N.  H.  294.  N.  J.— Carteret 
Club  V.  Florence,  3  N.  J.  L.  208.  N.  Y. 
Smith  V.  Jovce,  12  Barb.  21;  Best  V. 
Bauder,  29  How.  Pr.  489;  Griffith  v. 
Wells,  3  Denio  226.  Pa.— Evans  v. 
Hall,  45  Pa.  235.  Vt.— Harrison  v, 
Nichols,  31  Vt.  709;  Briggs  v.  Camp- 
bell, 25  Vt.  704;  Boutwell  v.  Foster, 
24  Vt.  485;  Bancroft  r.  Dumas,  21  Vt. 
456.  Wash.— Bach  v.  Smith,  2  Wash. 
Ter.  145,  3  Pac.  831.  Wis.— Melchoir 
V.  McCarty,  31  Wis.  252,  11  Am.  Eep. 
605;  Gorsuth  v.  Butterfield,  2  Wis. 
237. 

[a]  A  statute  prohibiting  the  main- 
tenance of  an  action  of  any  kind  ap- 
plies equally  to  actions  of  replevin, 
trespass,  trover  and  assumpsit.  Lord 
V.  Chadbourne,  42  Me.  429,  66  Am.  Dec. 
290. 

[b]  When  the  liquors  are  kept  for 
illegal  sale,  there  can  be  no  recovery 
in  an  action  of  trespass  for  the  value 
of  the  liquors  taken.  This  rule  applies 
where  the  liquors  were  attached  by  an 
officer  as  the  property  of  a  third  per- 
son against  whom  the  officer  had  a 
writ  of  attachment.  Oviatt  T.  Pond, 
29  Conn.  479. 

[c]  Eecovery  of  Price,  Seller  With- 
out License. — "Where  a  license  to  car- 
ry on  a  business  is  required  for  the 
sole  purpose  of  raising  revenue,  and  a 
statute  inflicts  a  penalty  by  way  of 
securing  payment  of  the  license  named, 
a  sale  without  a  license  is  not  invalid 
and  the  price  of  the  goods  may  be 
recovered.  Johnson  v.  Hudson,  11  East. 
180;  Mandlebaum  v.  Gregovitch,  17 
Nev.   87,  45  Am.   Eep.  433;    Eahter  v. 


Bank,  92  Pa.  393;  Griffith  v.  Wells,  3 
Denio  226."  Eberstadt  v.  Jones,  19 
Tex.  Civ.  App.  480,  48  S.  W.  558.  See 
also  Aiken  v.  Blaisdell,  41  Vt.  655. 

64.  Kelly  v.  Burke,  132  Ala.  235, 
31  So.  512;  Ludlow  i:  Hardy,  38  Mich. 
690. 

[a]  But  see  Melchoir  v.  McCartv, 
31  Wis.  252,  11  Am.  Eep.  605,  as  to 
right  of  recovery  where  liquors  are 
sold  on  Sunday  and  promise  to  pay 
being  made  on  a  day  other  than  Sun- 
day. 

65.  Ellsworth  f.  Mitchell,  31  Me. 
247, 

[a]  The  title  of  the  purchaser  of 
liquors  cannot  be  attacked  by  a  non- 
resident creditor  of  the  vendor.  Ex 
parte  Neal  Loan  &  Bkg.  Co.,  58  S.  C. 
269,  36  S.  E.  584. 

66.  Ind,— Keiwert  r.  Merer,  62  Ifid. 
587,  30  Am.  Eep.  206.  Me.— Dudley  V. 
Inhabitants  of  Buckfield,  51  Me.  254. 
Mass. — Portsmouth  Brew.  Co.  v.  Smith, 
155  Mass.  100,  28  N.  E.  1130.  Minn. 
Hamm  Brew.  Co.  v.  Young,  76  Minn. 
246,  79  N.  W.  Ill,  396.  Neb.— Tred- 
way  V.  Eiley,  32  Neb.  495,  49  N.  W. 
268,  29  Am.'st.  Eep.  447.  Pa.— Silver- 
man  V.   Eumbarger,   4   Pa.   Super.   439. 

Note:  In  determining  whether  or 
not  there  can  be  a  recovery,  many  ele- 
ments are  to  be  considered  which  are 
applicable  to  contracts  generally  and 
are  not  within  the  scope  of  this  article, 
but  for  the  purpose  of  aiding  the  in- 
A'estigator  some  of  the  authorities  are 
here  given: 

[a]  Place  of  Giving  Order  for  Li- 
quors.— Ind. — Keiwert  v.  Mever,  62  Ind. 
587,  30  Am.  Eep.  206.  Mass.— Dolan  v. 
Green,  110  Mass.  322;  Abberger  v.  Mar- 
vin, 102  Mass.  70.  Mich, — Webber  i'. 
Howe,  36  Mich.  150,  24  Am.  Eep.  590; 
Webber    v.    Donnelly,     33     Mich.     469. 
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even  though  no  recovery  could  be  had  if  the  contract  of  sale  had  heen 
made  therein."  It  is  also  held  that  when  a  sale  is  made  m  a  jurisdic- 
tion where  sales  of  intoxicating  liquors  are  permitted  and  the  seller  is 
aware  of  the  intent  of  the  purchaser  to  sell  the  liquor  in  violation  of 
law  in  another  jurisdiction,  no  action  for  the  price  thereof  can  be  main- 
tained in  the  jurisdiction  whose  law  is  sought  to  be  violated."^  There 
is  authority,  however,  that  mere  knowledge  of  its  intended  illegal  use 
is  not  sufficient  to  defeat  the  action  ;'^^  and  that  in  order  to  defeat  a 


N.  H.— Bootliby  v.  Plaisted,  51  N.  H. 
436,  12  Am.  Rep.  140.  R.  I.— Schlesiug- 
er  V.  Stratton,  9  E.  I.  578.  Vt.— Bacou 
V.  Hunt,  72  Vt.  98,  47  Atl.  394;  Bever- 
■wick  Brew.  Co.  v.  Oliver,  69  Vt.  323, 
37  Atl.  1110;  Erwin  v.  Stafford,  45 
Vt.  390;  Backman  v.  Mussey,  31  Vt. 
547;  Territt  v.  Bartlett,  21  Vt.  184. 

[b]  Place  of  Making  Delivery. 
U.  S.— Garfield  v.  Paris,  96  U.  S.  557, 
24  L.  ed.  821,  la. — Brown  V.  Wielaud, 
116  Iowa  711,  89  N.  W.  17,  61  L.  R.  A. 
417;  Gipps  Brew.  Co.  V.  Be  France,  91 
Iowa  108,  58  N.  W.  1087,  51  Am.  St. 
Eep.  329,  28  L.  R.  A.  386.  La.— State 
V.  Shields,  110  La.  547,  34  So.  67:3. 
Mass. — Sherley  v.  McCormick,  135  Mass. 
126.  Mich. — Meyers  v.  Carr,  12  Mir-h. 
63.  Neb. — Wagner  v.  Breed,  29  Neb. 
720,  46  N.  W.  286.  N.  H.— Felton  v. 
Fuller,  29  N.  H.  121.  Vt.— Dame  v. 
Flint,  64  Vt.  533,  24  Atl.  1051. 

[c]  Whether  Sale  Conditional  or 
Complete. — Wilson  v.  Stratton,  47  Me. 
120;  Schlesinger  v.  Stratton,  9  R.  I. 
578. 

67.  Ala. — Shiretzki  v.  Kessler  &  Co., 
37  So.  422.  Kan.— Westheimer  v. 
Weisman,  60  Kan.  753,  57  Pac.  969; 
Bowman  Distilling  Co.  V.  Nutt,  34  Kan. 
724,  10  Pac.  163.  Me.— Torrey  i:  Cor- 
liss, 33  Me.  333.  Mass.— Orcutt  r.  Nel- 
son, 1  Gray  536.  Mich. — Monagban  r. 
Eeid,  40  Mich.  665;  Webber  v.  Dou- 
nellv,  33  Mich.,  469;  Roethke  r.  Philip 
Best  Brew.  Co.,  33  Mich.  340;  Kling 
i:  Fries,  33  Mich.  275.  Neb.— Wagner 
V.  Breed,  29  Neb.  720,  46  N.  W.  286; 
Schoenhofen  Brew.  Co.  r.  Whipple,  2 
Neb.  (Unof.)  704,  89  N.  W.  751.  N.  H. 
Hill  V.  Spear,  50  N,  H.  253,  9  Am. 
Eep.  205.  R.  I. — Schlesinger  v.  Strat- 
ton, 9  E.  I.  578;  Eead  v.  taft,  3  E.  I. 
175.  Vt.— Erwin  v.  Stafford,  45  Vt.  390; 
Backman  v.  Mussev,  31  Vt.  547;  Street 
V.  Hall,  29  Vt.  165;  McConihe  v.  Mc- 
Mann,  27  Vt.  95.  See  also  Yearteau  v. 
Bacon's  Estate,  65  Vt.  516,  27  Atl.  198, 
as   to   shipments   in   original   packages. 
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68.  Cal. — Scheeline  v.  Pezzola,  22 
Cal.  App.  21.  Conn. — Eager  Co.  v. 
Burke,  74  Conn.  534,  51  Atl.  544; 
Fishel  V.  Bennett,  56  Conn.  40,  12  Atl. 
102;  Donahoe  v.  Coleman,  46  Conn.  319; 
Carter  v.  Clark,  28  Conn.  512;  Rey- 
nolds V.  Geary,  26  Conn.  179.  Me. 
Pollard  V.  Alien,  96  Me.  455,  52  Atl. 
924;  Knowlton  v.  Doherty,  87  Me.  518, 
33  Atl.  18,  47  Am.  St.  Rep.  349; 
Meservey  v.  Gray,  55  Me.  540;  Bar- 
nard V.  Field,  46  Me.  526;  Dearborn 
V.  Hoit,  41  Me.  120.  Mass.— Frank  i: 
O'Neil,  125  Mass.  473;  Lindsey  v. 
Stone,  123  jNIass.  332;  Charlton  r.  Don- 
nell,  100  Mass.  229;  Finch  V.  Mans- 
field, 97  Mass.  89;  Bligh  r.  James,  6 
Allen  570;  Savage  v.  Mallory,  4  Allen 
492.  Can. — Bowie  v.  Gilmour,  24  Ont. 
App.  254. 

[a]  This  rules  applies  when  the 
seller  is  aware  that  the  liquor  sold  is 
intended  for  unlawful  resale.  la. 
Rindskopf  V.  Curran,  34  Iowa  325; 
Tegler  r.  Shipman,  33  Iowa  194,  11  Am. 
Rep.  118;  Whitlock  v.  Workman,  15 
Iowa  351;  Dalter  f.  Laue,  13  Iowa 
r>?,S.  Me.— Wilson  r.  Stratton,  47  Me. 
120.  Neb.— Storz  v.  Finklestein,  46  Neb. 
577,  65  N.  W.  195,  30  L.  R.  A.  644. 
Vt.— Aiken  v.  Blaisdell,  41  Vt.  655; 
Smith  V.  Allen,  23  Vt.  298;  Territt  v. 
Bartlett,  21  Vt.  184. 

[b]  Part  Recovery. — In  an  action 
for  the  price  of  liquors  supplied  for 
use  in  a  place  where  a  prohibitory  law 
is  in  force,  part  of  which  was  sold 
prior  to  a  vote  for  a  repeal  of  tbe 
act,  and  the  remainder  subsequent  to 
the  taking  of  the  vote  whereby  the 
act  was  repealed,  but  before  official 
promulgation  t>f  the  result,  recovery 
for  that  sold  after  the  taking  of  the 
vote  repealing  the  statute  may  be  re- 
covered. Smith  V.  Benton,  20  Ont. 
344. 

69.  U.  S.— Green  v.  Collins,  3  Cliff. 
494,  10  Fed.  Cas.  No.  5.755.  Ala.— Mc- 
Whorter   v.  Bluthenthal,    136   Ala.   568, 
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recovery  the  seller  must  in  some  manner  participate  in  the  ille"-al  pur- 
pose."°  •  ° 

That  the  purchaser  gave  his  note  for  the  price  of  the  liquors  and 
that  the  note  instead  of  the  sale  itself  is  the  basis  of  the  action '  does 
not  affect  the  payee's  right  to  recover. '^     Of  course  such  a  note  is 


33  So.  552,  96  Am.  St.  Eep.  4d,  131 
Ala.  642,  31  So.  559.  la,— Second  Nat. 
Bank  of  Louisville  v.  Curren,  36  Iowa 
555;  Whitlock  v.  Workman,  15  Iowa 
351.  Kan. — Williams  v.  Davidson,  64 
Kan.  707,  68  Pac.  650;  Westlieimer  v. 
Nutt,  34  Kan.  731,  10  Pac.  168;  Bow- 
man Distilling  Co.  v.  Nutt,  34  Kan. 
724,  10  Pac.  163;  Feineman  v.  Sachs, 
33  Kan.  621,  7  Pac.  222,  52  Am.  Eep. 
547;  Winkelmeyer  Brew.  Assn.  v.  Mpp, 
6  Kan.  App.  730,  50  Pac.  956.  Me. 
Banchor  v.  Mansel,  47  Me.  58.  Mich. 
Gambs  v.  Sutherland,  101  Mich.  355, 
59  N,  W.  652;  Webber  v.  Donnelly, 
33  Mich.  469;  Kling  v.  Fries,  33  Mich. 
275.  Mo. — Curran  v.  Downs,  3  Mo. 
App.  468.  N.  H.— Jones  v.  Sanborn,  68 
N.  H.  602,  40  Atl.  393;  Fisher  v.  Lord, 
63  N.  H.  514;  Lauten  v.  Eowan,  59  N. 
11.  215;  Corning  v.  Abbott,  54  N.  H. 
469;  Hill  v.  Spear,  50  N.  H.  253,  9 
Am.  Rep.  205;  Smith  v.  Godfrev,  28 
N.  H.  379,  61  Am.  Dec.  617;  Gassett 
V-  Godfrey,  26  N.  H.  415.  N.  Y.— Kneiss 
V.  Seligman,  5  How.  Pr.  425.  Vt. 
Erwin  v.  Stafford,  45  Vt.  390;  Tuttle 
V.  Holland,  43  Vt.  542;  Gavlord  v. 
Soragen,  32  Vt.  110,  76  Am.  Dec.  154; 
Backman  v.  Wright,  27  Vt.  187,  65 
Am.  Dec.  187;  Smith  v.  Allen,  23  Vt. 
298. 

Contra,  Woodford  v.  Hamilton,  139 
Ind.  481,  39  N.  E.  47;  Moore  v.  Win- 
stead,  24  Ind.  App.  56,  55  N.  E.  777; 
Terre  Haute  Brew.  Co.  v.  Hartman,  19 
Ind.  App.  596,  49  N.  E.  864. 

[a]  In  Massachusetts  "if  the  plain- 
tiff sold  the  merchandise  to  the  de- 
fendants with  the  knowledge  that  they 
intended  to  resell  the  same,  contrary 
to  law,  and  with  a  view  to  such  re- 
sale, then  he  cannot  recover.  Graves 
X.  Johnson,  156  Mass.  211,  and  cases 
therein  cited.  If,  however,  he  sold  it 
to  them  knowing  that  they  intended  to 
sell  it  illegally,  but  was  wholly  in- 
different as  to  whether  they  did  so 
or  not,  the  fact  being,  .  ,  .  that 
he  had  no  care,  concern  or  desire  as 
to  such  resale,  and  that  his  only  mo- 
tive in  selling  to  the  defendants  was 
to  sell  in  the  usual  course  of  business, 


then  the  plaintiff  may  recover.  Graves 
V.  Johnson,  179  Mass.  53,  and  cases 
therein  cited."  Fuller  v.  Hunt,  182 
Mass.  299,  65  N.  E.  390. 

[b]  That  the  seller  had  reasonable 
cause  to  believe,  is  not  sufficient.  Ely 
V.  Webster,  102  Mass.  304. 

70.  U.  S.— Kohn  v.  Meleher,  43  Fed. 
641,  10  L.  R.  A.  439.  Ala.— Bluthen- 
thal  V.  McWhorter,  131  Ala.  642,  31  So. 
559.  Cal. — See  Scheoline  v.  Pezzola,  22 
Cal.  App.  21.  la.— Tegler  &  Co.  v. 
Shipman,  33  Iowa  194,  11  Am.  Rep. 
118;  Davis  v.  Bronson,  6  Iowa  410. 
Kan. — Feineman  v.  Sachs,  33  Kan.  621, 

7  Pac.  222,  52  Am.  Rep.  547.  Me. 
Br.nchor  v.  Mansel,  47  Me.  58.  Neb. 
Storz  V.  Finklestein,  48  Neb.  27,  66 
N.  W.  1020.  N.  H.— Fisher  v.  Lord,  63 
N.  H.  514.     N.  Y. — Kneiss  v.  Seligman, 

8  Barb.  439,  5  How.  Pr.  425.  Vt. 
Aiken  v.  Blaisdell,  41  Vt.  655;  Gay- 
lord  V.  Soragen,  32  Vt.  110,  76  Am. 
Dec.  154;  Backman  v.  Wright,  27  Vt. 
187,  65  Am.  Dee.   187. 

[a]  A  mere  knowledge  by  a  whole- 
saler that  his  vendee  will  resell  liquor 
in  violation  of  law,  will  not  prevent 
a  recovery  for  the  value  of  the  liquor, 
but  if  there  is  a  unity  of  purpose  be- 
tween the  vendor  and  vendee  in  the 
illegal  sale,  if  he  is  to  derive  a  benefit 
from  it  or  he  contributes  to  the  scheme 
for  the  illegal  sale  of  the  liquor,  the 
vendor  cannot  recover.  O  'Brvan  v. 
Fitzpatrick,  48  Ark.   487,  3  S.  W.   527. 

71.  If  sale  is  for  illegal  purpose,  or 
in  violation  of  law,  no  recovery  can 
be  had  on  the  note.  la. — Tolman  r. 
Johnson,  43  Iowa  127.  Kan. — Glass  v. 
Alt,  17  Kan.  444.  Me. — Inhabitants  of 
Webster  v.  Sanborn,  47  Me.  471.  Mass. 
Weil  v.  Golden,  141  Mass.  364;  Or- 
cutt  V.  Symonds,  107  Mass.  382;  Nourse 
r.  Pope,  13  Allen  87;  Baker  v.  Collins, 
9  Allen  253;  Hiibbell  v.  Flint,  13  Gray 
277.  N.  H.— Fuller  v.  Bean,  30  N.  H. 
181.  N.  Y.— Wagner  r.  Scherer,  89  App. 
Div.  202,  85  N.  Y.  Supp.  894;  Turck 
r.  Richmond,  13  Barb.  533.  Vt.— 7«  re 
Lemerise,  73  Yi.  304,  50  Atl.  1062; 
Miller  r.  Lamerv,  62  Vt.  116,  20  Atl. 
199;    Street   v.    Sanbor.i,    47     Vt.     702; 
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vilid  and  collectible  in  the  hands  of  an  indorsee  for  value  who  bought 
jtleilveTmL-ity  and  without  notice  of  any  illegality  m  its  con- 

siderationJ^  .       .      ,         .     , 

For  LOSS  by  Carrier. —  An  action  can  be  maintained  against  a  corn- 


Converse  V.  Foster,  32  Vt.  828;  Briggs 
t:  Campbell,  25  Vt.  704.  Eng.— Scott 
r.  Gillmore,  3  Taunt.  226,  12  Eev,  Eep. 
G41,  128  Eng.  Eepriut  90. 

[a]  Plaintiff  entitled  to  recover 
when  sale  not  contrary  to  law-  Ind. 
Holmes  V.  Ebersole,  12  Ind.  392.  N.  H. 
Andover  v.  Kendrick,  42  N.  H.  324. 
Pa.— Rahter  v.  Lancaster  First  Nat. 
Bank,  92  Pa.  393. 

[b]  A  single  sale  in  gross  of  a 
stock  of  liquors,  by  one  who  has  no 
license  as  a  wholesale  liquor  dealer, 
is  not  an  illegal  sale  avoiding  a  note 
given  therefor.  Overall  v.  Bezeau,  37 
Mich.  506. 

[e]  Illegality  of  Part  of  Considera- 
tion.— When  a  portion  of  the  considera- 
tion of  the  note  is  illegal,  the  entire 
note  is  void.  la.— Quigley  v.  Duffy, 
52  Iowa  610,  3  N.  W.  659;  Taylor  v. 
Pickett,  52  Iowa  467,  3  N.  W.  514; 
Braitch  v.  Guelick,  37  Iowa  212.  Kan. 
Falk  i:  Ferd  Heim  Brew.  Co.,  10  Kan. 
App.  248,  62  Pac.  716.  Me.— Peering 
i:  Chapman,  22  Me.  488,  39  Am.  Dec. 
592.  Miss. — Gotten  v.  McKenzie,  57 
Miss.  418.  N.  H. — Kidder  v.  Blake,  45 
N.  H.  530;  Coburn  v.  Odell,  30  N.  H. 
540.  N.  C. — Covington  v.  Threadgill,  88 
N.  C.  186.  Ohio.— Widoe  v.  Webb,  20 
Ohio  St.  431,  5  Am.  Eep.  664. 

[d]  When  the  action  is  brought  in 
a  state  where  the  consideration  for  the 
note  is  illegal,  no  recovery  may  be  had 
therein,  although  the  note  was  made  in 
a  state  where  the  transaction  was  legal. 
Fuller  V.  Bean,  30  N.  H.  181;  Garsett 
V.  Godfrey,  26  N.  H.  415;  Converse  v. 
Foster,  32  Vt.  828.  Compare,  Monaghan 
r.  Eeid,  40  Mich.  665,  holding  that  a 
note  made  in  one  state  for  liquors  pur- 
chased in  a  state  where  such  a  trans- 
action was  legal  may  be  recovered  on 
in  the  state  where  made. 

[e]  A  renewal  note  is  open  to  the 
same  defense  of  illegality  as  the  orig- 
inal. Holden  v.  Cosgrove,  12  Gray 
(Mass.)    216. 

[f  ]  A  repeal  of  the  statute  does  not 
render  the  note  valid;  the  cause  of  ac- 
tion and  not  merely  the  remedy  is 
affected.     Ilolden  v.  Cosgrove,  12  Gray 
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(Mass.)    216;   Gorsuth  v.  Butterfleld,   2 
Wis.  237. 

[g]  Effect  of  Novation. — Where  A. 
was  indebted  to  B.  by  reason  of  a  sale 
of  liquors  to  him  and  B.  owed  C.  a 
valid  debt,  and  by  novation  A.  made 
his  note  to  C,  in  settlement  of  his 
debt  to  B.,  and  of  B.'s  debt  to  C, 
the  illegality  of  A. 's  original  debt  to 
B.  cannot  be  pleaded  against  the  note 
given  to  C,  the  latter  having  no  knowl- 
edge of  the  illegal  consideration  of  the 
dfbt  A.  owed  B.  Bower  v.  Webber, 
69  Iowa  286,  28  N.  W' .  600. 

[h]  Note  of  Third  Person.— That 
the  note  was  given  to  the  seller  of  the 
liquors  by  a  third  person  does  not  alter 
the  invalidity  of  the  transaction,  but 
if  the  maker  of  the  note  paid  it  either 
to  the  promisee  or  a  bona  fide  indorsee, 
a  different  question  would  be  presented. 
Perkins  r.  Cummings,  2  Gray  (Mass.) 
258. 

72.  Me.— Wing  v.  Ford,  89  Me.  140, 
35  Atl.  1023;  Hapgood  v.  Needham,  59 
Me.  442;  Field  v.  Tibbetts,  57  Me.  358, 
99  Am.  Dee.  779;  Baxter  i:  Ellis,  57 
Me.  178.  Mass.— Cazet  r.  Field,  9  Gray 
329.  N.  H.— Great  Falls  Bank  v. 
Farmington,  41  N.  H.  32;  Doe  v.  Burn- 
ham,  31  N.  H.  426;  Norris  V.  Langley, 
19  N.  H.  423.  R.  I.— Cobb  -;;.  Doyle,  7 
E.  I.  550.  Tex. — Campbell  v.  Jones,  2 
Tex.  Civ.  App.  263,  21  S.  W.  723. 
Wis. — Johnson   r.   Meeker,   1   Wis.   436. 

[a]  Notice  of  illegality  on  the  part 
of  the  holder  will  bar  a  recovery. 
Braitch  v.  Guelick,  37  Iowa  212. 

[b]  A  purchaser  for  a  valuable  con- 
sideration only  is  protected  and  one 
who  paid  nothing  for  the  note  and  who 
agreed  to  make  payment  only  in  case 
he  succeeded  in  collecting  it,  is  not 
such  a  person.  Oakes  v.  Merrifield,  93 
Me.  297,  45  Atl.  31. 

[c]  When  Notice  of  Illegality  Im- 
material.— When  a  note  is  transferred 
for  a  valuable  consideration  in  the  due 
course  of  business,  and  without  notice 
of  the.  illegality  of  the  consideration, 
and  such  transferee  sells  the  same  to 
another  person,  it  may  be  collected  by 
such  holder  although  he  had  knowledge 
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mon  carrier  for  the  loss  of  inloxieating  liquors  intrusted  to  it  while 
being  transported.'^^ 

2.  Pleadings.  —  a.  Declaration  or  Complaint.'^  —  In  an  action  for 
the  price  of  intoxicating  liquors  the  complaint  or  declaration  must  al- 
lege a  promise  to  pay,  or  sufficient  facts  from  which  such  a  promise  is 
implied,"  but  need  not  state  that  the  sale  w^as  authorized  by  law.^*^ 
Under  some  statutes,  however,  in  an  action  to  recover  possession  of  in- 
toxicating liquors  or  the  value  thereof,  the  owner  must  allege  that  he 
kept  them  with  a  lawful  intent  and  not  for  the  purpose  of  sale  con- 
trary to  law."  And  the  same  is  true  where  it  is  sought  to  recover 
against  a  carrier  for  failure  to  deliver  intoxicating  liquor  intrusted  to 

b.  Ansiver  or  Counterclami.  —  That  the  sale  was  in  violation  of  law 
must  under  some  statutes  be  specially  pleaded, '^°  the  plea  of  general 
issue  not  being  sufficient  to  admit  proof  thereof.^" 

Counterclaim.  —  In  an  action  upon  a  general  account,  the  amount 
paid  upon  a  sale  of  intoxicating  liquors  may  be  pleaded  as  a  counter- 
claim.^^ If  part  payment  has  been  made  which  defendant  seeks  to 
recover  by  counterclaim  the  defendant  must  allege  a  demand  for  the 
repayment.^^ 


of  its  illegality.     Dillingham   v.  Blood, 
66  Me.  140. 

[d]  Transfer  after  maturity  (1)  is 
not  protected  (Bissell  v.  Gowdy,  31 
Conn.  47;  Barlow  i'.  Scott's  Admr.,  12 
Iowa  63),  though  (2)  in  some  jurisdic- 
tions a  transfer  after  maturity  makes 
no  difference,  if  the  transfer  he  for  a 
valuable  consideration  and  without  no- 
tice of  the  illegality  of  the  contract. 
Wing  v.  Ford,  89  Me.  140,  35  Atl. 
1023;  Field  v.  Tibbetts,  57  Me.  358,  99 
Am.  Dec.  779. 

[e]  In  Vermont,  (1)  by  reason  of 
statute,  no  recovery  can  be  had  al- 
though plaintiff  received  the  same  in 
due  course  of  business  for  a  valuable 
consideration  and  without  notice  of 
illegality.  Streit  v.  Sanborn,  47  Vt. 
702.  (2)  The  cases  of  Converse  v.  Fos- 
ter, 32  Vt.  828,  and  Pindar  c.  Barlow, 
31  Vt.  529,  follow  the  rule  as  stated 
in  the  text,  but  were  decided  prior  to 
the  act  under  which  Streit  v.  Sanborn 
was  decided. 

73.  Bowen  v.  Hale,  4  Iowa  430. 

74.  See  generally  the  title  "Declara- 
tion and  Complaint." 

75.  Kelly  v.  Burke,  132  Ala.  235,  31 
So.  512. 

76.  Maher  v.  Dougherty,  S  Gray 
(Mass.)  437.  See  also  Conrov  r. 
Mather,  217  Mass.  91,  95,  104  N.  E. 
487. 


77.  Mechanics'  Ins.  Co.  v.  Hoover 
Distilling  Co.,  182  Fed.  590,  105  C.  C. 
A.  128;  Walker  f.  Shook,  49  Iowa  264. 

78.  Sommer  v.  Gate,  22  Iowa  585. 

79.  Shawyer  v.  Chamberlain,  113 
Iowa  742,  84  N.  W.  661,  86  Am.  St. 
Eep.  411;  Horan  v.  Weiler,  41  Pa.  470. 
See  also  Smith  v.  Joyce,  12  Barb. 
(N.  Y.)    21. 

As  to  pleading  illegality  generally 
see  the  title  "Illegality,  How  Pleaded." 

[a]  The  material  facts  showing  the 
illegality  of  the  sale  must  be  positive- 
ly and  directly  alleged.  Bluthenthal 
r.  McWhorter,  131  Ala.  642,  31  So. 
559;  Suit  V.  Woodhall,  116  Mass.  547; 
Bligh   V.  James,  5  Allen  106. 

80.  Cassidy  D.  Farrell,  109  Mass. 
397;  Horan  t".  Weiler,  41  Pa.  470.  Com- 
pare, Dixie  f.  Abbott,  7  Cush.  (Mass.) 
610,  that  the  defendant  may  prove 
under  the  plea  of  general  issue,  with- 
out any  specification  of  defense,  that 
the  plaintiff  was  licensed  to  sell  liquors 
according  to  law. 

81.  la. — Tolman  v.  Johnson,  43  Iowa 
127.  Neb. — Delahaye  v.  Heitkemper,  16 
Neb.  475,  20  N.  W.  385.  Mich.— Roethke 
V.  Philip  Best  Brew.  Co.,  33  Mich.  340. 
R.  I.— Gorman  r.  Keough,  22  R.  I.  47, 
46  Atl.  37. 

82.  Oswald  r.  Moran,  8  N.  D.  Ill, 
77    N.    W.    281.      But   see   Delahaye   v. 
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C  Rescission  of  Liquor  Contracts  and  Recox-ery  op  Money  Paid 
po^  LiouoR  —1.  In  General.  —An  executory  contract  for  the  illegal 
sale  of  liquors  may  be  rescinded  and  partial  payments  thereunder  re- 
eovered^^  But  no  recovery  of  money  paid  under  an  executed  con- 
tract can  be  had  unless  so  provided  by  statute.^*  Such  statutes  are  m 
force  in  some  jurisdictions,  however.^^  Only  payments  m  money,  labor 
or  personal  property  can  be  recovered  back.«<^  The  right  of  recovery 
under  these  statutes  is  not  limited  to  the  sum  paid  at  any  one  time.«' 
But  when  other  articles  besides  liquors  are  involved  in  the  transaction, 
the  amount  actually  paid  for  the  liquors  only  can  be  recovered.^^  A 
recovery  by  any  one  of  the  persons  entitled  to  sue  for  recovery  of  money 
paid  out  for  liquors  usually  bars  an  action  by  any  other  f^  but  money 
paid  in  the  course  of  a  transaction,  violative  of  a  prohibitory  law,  can- 
not be  recovered  back  by  one  of  the  wrongdoers.^" 

A  recovery  from  an  agent  can  only  be  had  wliere  he  received  the  money 
as  his  own.^^ 


Heitkemper,  16  Neb.  475,  20  N.  W. 
385,  holding  that  pleading  the  same 
as  a  set-off  is  a  sufficient  demand  of 
repayment. 

83.  Smith  V.  Grable,  14  Iowa  429; 
Stansfield  v.  Kunz,  62  Kan.  797,  64  Pac. 
614. 

84.  Del. — Connally  v.  McConnell,  1 
Penne.  133,  39  Atl.  773.  Me.— Mudgett 
V.  Morton,  60  Me.  260;  Ellsworth  v. 
Mitchell,  31  Me.  247.  N.  H.— Caldwell 
r.  Wentworth,  14  N.  H.  431. 

85.  See  generally  the  statutes,  and 
Connolly  v.  Scarr,  72  Iowa  223,  33  N. 
"W.  641;  "Woodward  v.  Squires,  41  Iowa 
677;  Kehrig  r.  Peters,  41  Mich.  475,  2 
N.  W.  801;  Friend  v.  Dunks,  37  Mich. 
25. 

[a]  A  repeal  of  the  statute  is  no 
bar  to  the  recovery  of  the  money  paid 
while  the  act  was  in  force,  although 
the  action  was  not  brought  until  after 
its  repeal.  Dewey  v.  Dolan,  121  Mass. 
9;  Adams  v.  Goodnow,  101  Mass.  81; 
Peters  v.  Goulden,  27  Mich.  171. 

[b]  These  statutes  do  not  apply  to 
sales  made  outside  of  the  state  and  de- 
livered in  the  state  by  a  common  car- 
rier, la. — Brown  v.  Wieland,  116  Iowa 
711,  89  N.  W.  17,  61  L.  E.  A.  417; 
Wind  V.  Her,  93  Iowa  316,  61  N.  W. 
1001,  27  L.  E.  A.  219.  Mass.— Dolan 
V.  Green,  110  Mass.  322;  Abberger  v. 
Marrin,  102  Mass.  70.  Minn. — Bollinger 
V.  Wilson,  76  Minn.  262,  79  N.  W.  109 
77  Am.  St.  Eep.  646. 

86.  Therefore  when  a  mortgage  on 
real  estate  is  given  to  secure  notes,  the 
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consideration  for  which  was  the  price 
of  intoxicating  liquors,  the  foreclosure 
of  the  mortgage  has  the  effect  of  pay- 
ment, and  makes  the  mortgagee's  title 
absolute  and  there  can  be  no  recovery 
back  of  the  money  paid.  McLaughlin 
r.  Cosgrove,  99  Mass.  4.  But  see  Tol- 
man  v.  Johnson,  43  Iowa  127,  that  de- 
fense may  be  pleaded  in  an  action  to 
foreclose  the  mortgage. 

[a]  The  giving  of  a  note  is  not 
payment,  and  there  can  be  no  recovery 
unless  the  buyer  has  paid  the  note 
(Carlin  v.  Heller,  34  Iowa  256;  Orcutt 
r.  Symonds,  107  Mass.  382),  nor  does 
the  transfer  of  the  note  by  the  seller 
to  a  third  party  change  the  rule.  Car- 
lin V.  Heller,  supra. 

87.  Peters  v.  Goulden,  27  Mich.  171. 

88.  .Jacobs  r.  Stokes,  12  Mich.  381; 
McGuinness   v.   Bligh,   11   E.   1.   94. 

89.  Friend  v.  Dunks,  37  Mich.  25. 

90.  Kohn  r.  Melcher,  43  Fed.  641,  10 
L.  E.  A.  439;  Brower  v.  Fass,  60  Neb. 
590,  83  N.  W.  832.  See  also  Abberger 
V.  Marrin,  102  Mass.  70.  Compare  Web- 
ber v.  Howe,  36  Mich.  150,  24  Am.  Eep. 
590,  that  a  defendant  may  recover  by 
way  of  set-off  for  moneys  previously 
paid  by  him  to  the  plaintiff,  and  which 
moneys,  according  to  the  law  then  in 
force,  were  paid  without  consideration. 

91.  And  not  where  he  only  par- 
ticipates in  the  sale  or  handles  the 
money  for  his  principal.  Foley  v. 
Leisy  Brew.  Co.,  116  Iowa  176,  89 
N.  W.  230;  Sellers  v.  Arie,  99  Iowa  515, 
68  N.  W.  814. 
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A  demand  for  the  return  of  the  money  is  necessary.^^ 
2.  Nature  and  Form  of  Action.  —  This  action  is  not  an  action  in 
tort,  but  is  governed  by  the  ordinary  rules  relating  to  actions  on  con- 
tracts.^^ The  action  inay  be  on  the  common  counts  in  assumpsit,  as 
for  money  had  and  received.^*  The  appropriate  common  law  form  ot' 
declaration  is  sufficient  unless  the  statute  prescribes  the  form  of  rem- 
edy.»^ 


92.  Schrober   v.  Eosenfield,  75   Iowa 
455,  39  N.  W.  706. 

93.  Foley    v.   Leisy   Brew.    Co.,     116 
Iowa  176,  89  N.  W.  230. 


94.  Laport  v.  Bacon,  48  Vt.  176. 
See  also  Eoethke  v.  Philip  Best  Brew. 
Co.,  33  Mich.  340. 

95.  Kehrig  v.  Peters,  41  Mich.  475, 
2  N.  W.   801. 


INTOXICATION. 


-  See  Incompetents ;  Intoxicating-  Liquors ;  Mental 
State;  Public  Drunkenness. 


INTRUSIONS.  —  See  Indictment  and  Information. 


INVENTION.  —  See  Patents. 


IRRELEVANCY.  —  See  Surplusage  and  Scandal. 


IRRIGATION.  —  See  Waters  and  Watercourses. 
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CROSS-REFERENCES: 


Abatement,  Pleas  of; 

Answers ; 

Arraignment  and  Plea ; 

Bills  and  Answers; 

Demurrer ; 

Denials ; 

Equity  Jurisdiction  and 

Procedure ; 
Findings  and  Conclusions; 
Plea  in  Equity; 


Pleas ; 

Rejoinder  and  Subsequent 

Pleadings ; 
Repleader ; 

Replication  and  Reply; 
Special  Interrogatories  to  Juries; 
Supplemental  Pleading ; 
Variance  and  Failure  of  Proof; 
Verdict. 


For  further  references  and  cross-references,  see  the  index  to  thig 
w^ork  and  the  notes  throughout  this  article. 

I.  DEFINITIONS.  —  An  ''issue"  is  a  specific  point  in  dispute  be- 
tween the  parties  presented  by  the  pleadings.^  A  material  issue  is  one 
taken  on  a  material  allegation  which  cannot  be  stricken  from  the  plead- 
ing without  leaving  it  insufficient.^  An  issue  taken  upon  a  collateral 
matter  which  is  not  essential  to  the  determination  of  the  cause  is  an 
immaterial  issue.^    A  "feigned"  issue  is  one  formed  in  a  fictitious  ac- 


1.  U.  S.— Simonton  v.  "Winter,  5  Pet. 
141,  8  L.  ed.  75,  Ark. — Wooster  v. 
Clarke,  2  Ark.  101.  Ind. — Bowen  v. 
Eaton,  46  Ind.  App.  65,  89  N.  E.  961; 
Seller  v.  Jenkins,  97  Ind.  430.  Kan. 
McDermott  v.  Halleck,  65  Kan.  403,  69 
Pac.  335.  Md. — Eichardson  v.  Smith, 
80  Md.  94,  30  Atl.  570;  Bartli  r.  Koseu- 
feld,  36  Md.  604.  Mo.— Sehumaeher  v. 
Mehlberg,  96  Mo.  App.  59S,  70  S.  W. 
910.  Mont. — Schwindt  r.  Lane  Poeter 
Lumb.  Co.,  40  Mont.  537,  107  Pac.  818, 
135  Am.  St.  Eep.  639.  N.  Y.— Pack  v. 
Gilbert,  9  N.  Y.  Supp.  546.  Tex. 
Provident  Nat.  Bank  v.  "Webb  (Tex. 
Civ.  App.),  128  S.  W.  426;  New  York 
&  T.  Land  Co.  V.  Votaw  (Tex.  Civ. 
App.),  42  S.  W.  138.  Utah.— Hong 
Sling  V.  Scottish,  etc.  Co.,  7  Utah  441, 
27  Pac.  170.  Wash.— Hart  Lumb.  Co. 
r.  Eucker,  17  "Wash.  600,  50  Pac.  484. 

[a]  The  office  of  pleading  is  the 
formation  of  issues.  If  a  specific  mat- 
ter is  affirmed  by  one  side  and  denied 
by  the  other,  an  issue  is  formed.  Na- 
tional S.  &  E.  "Works  r.  "Wicks,  129 
Mo.  App.  382,  108  S.  W.  598. 

[b]  An  "issue"  is  usually  defined 
as  "a  single,  certain  and  material 
point  issuing  out  of  the  allegations  of 
the  plaintiff  and  defendant."  Richard- 
son V.  Smith,  80  Md.  94,  30  Atl.  570. 

[c]  ""Whenever  the  parties  come  to 
a  point  in  the  pleadings  which  is   af- 


firmed on  one  side  and  denied  on  the 
other,  they  are  said  to  be  at  issue;  and 
when  a  material  fact  is  thus  affirmed 
and  denied,  an  issue  of  fact  is  formed 
for  trial,  and  its  determination  usually 
results  in  a  judgment  for  one  party  or 
the  other.  In  this  way  only,  as  a 
general  rule,  can  an  issue  of  fact  be 
formed  for  trial."  "Washington  v.  L. 
&  N.  Ey.  Co.,  136  HI.  49,  26  N.  E.  653. 

2.  See  San  Antonio  Tract.  Co.  v. 
Higdon  (Tex.  Civ.  App.),  123  S.  W. 
732. 

[a]  A  "material  issue"  in  common 
law  actions  is  one  which  is  decisive  of 
the  cause;  in  equity,  it  "is  an  issue 
upon  a  fact,  which  has  some  bearing 
upon  the  equitv  sought  to  be  estab- 
lished." "Wooden  v.  Waffle,  6  How.  Pr. 
(N.  Y.)  145. 

[b]  "A  material  allegation  in  a 
pleading  is  one  essential  to  the  claim 
or  defense,  and  which  could  not  be 
stricken  from  the  pleading  without 
leaving  it  insufficient."  Ark.  Dig.  St., 
1894,  §5762. 

[c]  It  is  one  "which  is  necessary 
for  the  statement  or  sujjport  of  a  cause 
of  action  or  defense. ' '  Kv.  Eev.  Codes, 
1906,   §127. 

3.  Garrard  r.  Willet,  4  J.  J.  Marsh. 
(Ky.)    629. 

[a]  An  immaterial  issue  is  where 
that  which  constitutes  the  essential  and 
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tion  under  the  direction  of  the  court  for  the  purpose  of  submitting  to 
the  jury  a  disputed  fact.* 

II.  ISSUES  IN  PLEADING.  —  A.  Formation  of  Issues.  —  1. 
Issues  of  Law.  —  An  issue  of  law  arises  upon  a  demurrer.^  It  must 
precede  the  plea,®  and  cannot  be  interposed  after  formation  of  an  is- 
sue of  fact.'^ 

2.  Issues  of  Fact.  —  An  issue  of  fact  is  formed  by  an  assertion  upon 
one  side  and  a  denial  of  that  assertion  on  the  other.^  A  denial  of  an 
allegation  which  states  but  a  conclusion  of  law,  raises  no  issue.^ 


material  point  made  by  a  pleading  is 
not  traversed  by  the  other  party,  but 
an  issue  is  taken  by  him  on  another 
point,  which  is  not  decisive  to  the 
determination  of  the  cause  on  its 
merits.  Teutonia  Ins.  Co.  v.  Beard,  74 
111.  App.  496. 

4.  2  Bouvier's  Law  Diet.  (Rawle's 
3rd  Eev.)  1687.  See  also  8  Standard 
Proc.  494,  and  the  following  cases: 
U.  S. — Nashville  Ey.  &  L.  Co.  v.  Buun, 
168  Fed.  862,  94  C.  C.  A.  274.  111. 
Fanning  v.  Eussell,  94  HI.  386.  N.  J. 
American  Dock  &  I.  Co.  v.  Trustees, 
etc.,  37  N.  J.  Eq.  266.  N,  Y.— Eiehard.s 
t:  Brown,  7  Johns.  320.  Pa. — Landis 
f.  Lyon,  71  Pa.  473;  Eingwalt  v.  Ahl, 
36  Pa.  336. 

5.  Poster  v.  Leach,  160  Mass.  418, 
36  N.  E.  69;  Beem  v.  Newavgo,  etc., 
97  Mich.  491,  56  N.  W.  760.  See  6 
Standard  Proc.  942. 

[a]  An  issue  of  law  arises  upon  a 
demurrer  or  an  allegation  of  fact  made 
in  a  pleading  by  one  party  and  not 
controverted  by  the  other,  while  an  is- 
sue of  fact  arises  when  an  allegation 
is  controverted  and  denied  by  the  other 
party.     State  v.  Brown,  63  Mo.  439. 

6.  Cicotte  V.  Wayne  Countv,  44  Mich. 
173,  6  N.  W.  236.  See  6  Standard  Proc. 
862. 

7.  Davis  i:  Eansom,  26  111.  100. 

8.  Cal.— Plvler  r-.  Pacific,  etc.  Co., 
152  Cal.  125,  92  Pac.  56.  lU.—Wash- 
ington  V.  Louisville  &  N.  E.  Co.,  136 
111.  49,  26  N.  E.  653.  Md.— McCart  r. 
Eegester,  68  Md.  429,  13  Atl.  361.  Mo. 
National,  etc.  Works  r.  Wicks,  129  Mo. 
App.  382,  108  S.  W.  598.  N.  J.— Wil- 
son V.  Eenner,  85  N.  J.  L.  340,  89  Atl. 
758.  Wis.— Eberhardt  r.  Sanger,  51 
Wis.  72,  8  N.  W.  Ill;  Ogden  t:  Glid- 
den,  9  Wis.  40. 

As  to  answers  generallv  see  the  titles 
'"Answers;"   "Bills  and  Answers." 

As  to  denials  generally  see  the  title 
"Denials." 

Vol.  XIV 


As  to  general  issue  and  general  de- 
nial, see  the  title  "Denials." 

As  to  pleas  generally  see  the  titles 
* '  Abatement,  Pleas  of ; "  "  Arraign- 
ment and  Plea;"  "Pleas;"  "Pleas  in 
Equity." 

As  to  replication  see  the  title  "Rep- 
lication and  Reply." 

As  to  rejoinder  and  subsequent 
pleadings,  see  the  title  "Rejoinder  and 
Subsequent  Pleadings. ' ' 

[aj  An  issue  of  fact  "arises  on  a 
material  allegation  in  the  complaint 
controverted  by  the  answer,  or  upon 
new  matter  or  a  set-off  controverted 
by  the  reply,  or  upon  new  matter  in 
the  reply."  Hart,  etc.  Co.  v.  Eucker, 
17  Wash.  600,  50  Pac.  484. 

[b]  "To  make  an  issue  of  fact,  the 
same  fact  or  facts  must  be  affirmed  on 
one  side,  and  denied  on  the  other." 
Burton  v.  Johnson,  2  Ind.  339. 

[cj  Under  the  code  procedure  there 
is  no  replication  to  an  answer,  though 
it  consists  of  a  plea  in  avoidance,  but 
every  fact  in  support  of  the  plea  is 
deemed  denied  and  constitutes  an  is- 
sue. Plvler  r.  Pacific,  etc.  Co.,  152 
Cal.  125^  92  Pac.  56.  See  the  title 
"Replication  and  Reply." 

9.  U.  S.— Adams  r.  Adams,  21  Wall. 
185,  22  L.  ed.  504.  Cal. — Schoon- 
over  r.  Birnbaum,  148  Cal.  548,  83 
Pac.  999;  Turner  r.  White,  73  Cal.  299, 
14  Pac.  794;  Townsend  V.  Sullivan,  3 
Cal.  App.  115,  84  Pac.  435.  Colo. 
Gale  r.  James,  11  Colo.  540,  19  Pac. 
446.  Ga. — Southern  Ev.  Co.  r.  Atlanta, 
etc.,  128  Ga.  207,  57  S.  E.  429.  N.  Y. 
Emery  r.  Baltz,  94  N.  Y.  408. 

See  7  Standard  Proc.  34. 

As  to  conclusions  of  law  generally 
see  the  title  "Conclusions  of  Law." 

[a]  Where  an  answer  does  not  deny 
the  cause  of  action  set  forth  in  the 
complaint  but  denies  the  indebtedness 
only,  such  denial  without  controverting 
the  facts  which  show  the  existence  of 
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3.  Irregularities  in  Formation  of  Issues. —  The  issues  must  be 
formed  iu  accordance  with  the  rules  prescribing  the  manner  of  mak- 
ing an  issue.^"  But  in  the  event  that  these  rules  have  not  been  observed 
by  the  parties  in  forming  the  issues,  and,  they,  nevertheless,  join  is- 
sue^^  or  proceed  to  trial  as  though  such  issues  were  duly  formed,  such 
irregularity  is  immaterial.^^  Where  the  parties  agree  that  there  shall 
only  be  one  issue,  all  the  other  issues  made  by  the  pleadings  should  be 
disregarded.^^ 

B.  Materiaijty  of  Issue.  —  A  material  issue  cannot  be  based  upon 
an  immaterial  allegation,^*  and  a  denial  of  such  an  allegation  does  not 
estop  a  party  from  relying  upon  its  immateriality;^^  though  in  Ala- 
bama it  seems  that  by  joining  in  an  immaterial  issue  it  thereby  be- 
comes material.^'' 

Evidence  offered  in  supportof   immaterial   issues   may   be    rejected   on 


the  indebtedness  is  but  a  denial  of  a 
conclusion  of  law  and  raises  no  issue. 
Wells  V.  McPike,  21  Cal.  215. 

[b]  In  many  cases  the  dividing  line 
between  the  statement  of  a  fact  and  a 
conclusion  of  law  is  so  obscure  as  to 
be  difficult  to  define.  In  "such  cases, 
in  this  practical  age,  and  under  our 
liberal  system  of  pleading,  a  court  will 
generally  adopt  the  construction  which 
the  parties  themselves,  by  their  acts, 
appear  to  have  placed  upon  such  lan- 
guage in  a  pleading."  Atkins  V.  Glad- 
wish,  27  Neb.  841,  44  N.  W.  37. 

[c]  "The  line  of  demarcation  be- 
tween what  are  questions  of  fact  and 
conclusions  of  law  is  not  one  easy  to 
be  drawn  in  all  cases.  It  is  quite  easy 
to  say  that  the  ultimate  facts  are  but 
the  logical  conclusions  deduced  from 
certain  primary  facts  evidentiary  in 
their  character,  and  that  conclusions  of 
law  are  those  presumptions  or  legal 
deductions,  which,  the  facts  being  giv- 
en, are  drawn  without  further  evidence. 
This  does  not,  however,  quite  meet  the 
difficulty.  We  deduce  the  ultimate  fact 
from  certain  probative  facts  by  a 
process  of  natural  reasoning.  We  draw 
the  inference  or  conclusion  of  law  by 
a  process  of  artificial  reasoning,  but 
this  last  process  is  often  in  such  exact 
accord  with  natural  reason,  that  the 
distinction  is  scarcely  appreciable." 
Levins  v.  Eovegno,  71  Cal.  273,  12  Pac. 
161. 

10.  King  V.  Curtin,  31  App.  Cas. 
(T).  C)   23 

11.  '  Seel'ey  v.  Engell,  13  N.  Y.  542. 
[a]     Where   an   additional  answer,   a 

pleading  unknown  to  the  code  was 
filed,  and  "the  plaintiff,  without  ques- 
tioning   the    pleadings     by     motion     or 


otherwise  in  the  first  instance,  joined 
issue  thereon,  the  court  properly  held 
the  issue  thus  made  as  one  of  the  is- 
sues in  the  case. ' '  Greig  V.  Clement, 
20  Colo.  167,  37  Pae.  960. 

12.  Sanitary  Can  Co.  v.  Hines,  149 
111.  App.  244. 

13.  Provident  Nat.  Bank  v.  Webb 
(Tex.    Civ.   App.),   128  S.  W.  426. 

14.  Bank  of  Shasta  v.  Boyd,  99  Cal. 
604,  34  Pac.  337;  Abbott  i:  Gaches,  20 
Wash.  517,  56  Pae.  28.  See  1  Chit.  PI. 
685. 

[a]  An  averment  of  delay  in  offer- 
ing proof  of  loss  contained  in  a  com- 
plaint on  a  policy  of  insurance  and  a 
statement  of  the  reason  therefor  con- 
stitute a  narrative,  and  such  allegation 
like  all  other  matters  of  inducement  is 
immaterial  and  a  denial  thereof  raises 
no  issue.  Dakin  v.  Queen  City  T.  Ins. 
Co.,  59  Ore.  269,  117  Pac.  419. 

15.  Mutual  Reserve  Fund  L.  Assn. 
V.  Cleveland  Woolen  Mills,  82  Fed.  508, 
27  0.  C.  A.  212. 

16.  Wikle  V.  Johnson,  132  Ala.  268, 
31  So.  715;  Wellman  v.  Jones,  124  Ala. 
580,  27  So.  416;  Louisville  &  N.  R.  Co. 
V.  Brinkerhoff,  119  Ala.  606,  24  So. 
892;  Jackson  v.  Knox,  119  Ala.  320,  24 
So.  724. 

[a]  Where  plaintiff  demurs  to  a 
plea  tendering  an  immaterial  issue,  and 
the  demurrer  being  overruled  joins  is- 
sue on  the  plea  instead  of  declining 
to  plead  further,  the  case  is  to  be  con- 
sidered as  if  the  plaintiff  voluntarily 
joined  in  an  immaterial  issue  thereby 
making  it  a  material  one.  Marbury 
Lumb.  Co.  r.  Westbrook,  121  Ala.  179, 
25  So.  914. 

[b]  In    eciuity    this    rule     does     not 
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the  trial,  although  not  objected  to  by  either  party.^^  But  a  party  who 
has  himself  tendered  an  immaterial  issue  cannot  be  heard  to  object  to 
evidence  relating  to  that  issue  on  the  ground  that  it  is  immateriaL^^ 
Error  cannot  be  predicated  on  the  admission  of  evidence  to  establish  a 
fact  which  is  put  in  issue  by' the  pleadings,  whether  material  or  not.^'' 

Where  no  material  issue  is  raised  by  the  pleadings,  the  court  cannot 
render  a  judgment  on  the  merits,-^  and  a  motion  for  judgment  on  the 
pleadings  in  such  case  is  properly  granted.^^ 

C.  Scope  op  Issues.  —  The  issues  of  a  case  are  defined  by,"  and 
confined  to  the  pleadings.-'  Ordinarily  matters  not  put  in  issue  by  the 
pleadings  cannot  be  litigated.^*  In  determining  the  issues  made  m 
the  case,  the  pleadings,  and  not  the  evidence,  must  be  looked  to.-^   But 


prevail.      Breitling   v.    Marx,    123    Ala. 
222,   26   So.   203. 

17.  "It  would  be  a  reproach  to  the 
administration  of  justice,  to  require 
the  court  to  try  such  issues  of  fact  as 
are  wholly  impertinent  and  foreign  to 
the  merits  of  the  case  between  the 
parties,  because  the  parties  should, 
from  any  motive,  think  proper  to  pre- 
sent them  by  their  pleadings."  Corn- 
ing f.  Corning,  6  N.  Y.  97. 

18.  Smith  V.  Mevers,  54  Neb.  1,  74 
N.  W.  277.  See  S'Ency.  of  Ev,  183, 
186. 

19.  Smay  v.  Etnire,  99  Iowa  149,  68 
]Sr.  W.  597.  Compare  3  ExcY.  OF  Ev. 
183 

20.  111.— Paul  V.  People,  etc.,  82  111. 
82.  Ind. — Burton  v.  Johnson,  2  Ind. 
339.  Va.— Colbv  v.  Eeams,  109  Va.  808, 
63  S.  E.  1009.  W.  Va.— State  r.  Brook - 
over,  42  W.  Ya.  292,  26  S.  E.  174. 

As  to  repleader  see  the  title  "Re- 
pleader. ' ' 

21.  Schoonover  v.  Birnbaum,  148 
Cal.  548,  83  Pac.  999. 

[a]  A  judgment  on  the  pleadings 
results  from  the  fact  that  the  answer 
does  not  put  in  issue  the  allegations 
of  the  complaint.  In  other  words,  a 
judgment  on  the  pleadings  is  allowable 
because  of  the  lack  of  an  issue.  Idaho, 
etc.  Co.  v.  Green,  14  Idaho  294,  94 
Pac.  161. 

22.  Stillman  v.  Wickham,  106  Iowa 
597,  76  N.  W.  1008;  Palmer  v.  Humis- 
ton,  87  Ohio  401,  101  N.  E.  283,  4a 
L.  R.  A.   (N.  S.)   640. 

23.  Ala. — Tatum  v.  Commercial  B. 
&  T.  Co.,  69  So.  508.  Okla.— Barlow 
f.  Barnes,  155  Pac.  457.  Vt. — Con- 
necticut, etc.  Co.  v.  Eowell,  84  Vt.  24, 
77  Atl.   873. 

[a]  Only  such  matters  involved  in 
an  issue  which  are  alleged  in  the  com- 
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plaint  and  denied  in  the  answer  may 
be  submitted  to  the  jury  by  specific 
issues.  Martin  V.  Knight,  147  N.  C. 
564,  61  S.  E.  447.  See  more  fully 
"Special  Interrogatories  to  Juries." 

[bj  AU  the  pleadings  must  be  con- 
sidered. Hartley  r.  McGee,  111  Ga. 
882,  36  S.  E.  926;  Willock  v.  Hamilton, 
51  Pa.  Super.  1. 

[c]  The  court  cannot  "go  to  the 
verification  to  ascertain  what  the  is- 
t^ues  are  in  the  case."  Nickerson  V. 
Canton  Marble  Co.,  35  App.  Div.  Ill, 
54  N.  Y.  Supp.  705. 

24.  First  Nat.  Bank,  etc.  v.  Fulton, 
156  Iowa  734,  137  N.  W.  1019;  Nation- 
al Bank  r.  Romine,  154  :Mo.  App.  624, 
136  S.  W.  21. 

[a]  An  issue  must  be  raised  in  the 
pleadings  in  order  to  authorize  the  in- 
troduction of  evidence  thereon.  United 
States  of  America  /'.  Antikaninia,  etc. 
Co.,  37  App.  Cas.   (D.  C.)   343. 

[b]  Where  the  allegations  in  plain- 
tiff's petition  are  not  sufficient  to  raise 
a  certain  issue  but  the  deficiency  is 
supplied  by  allegations  in  the  answer 
specifically  covering  the  issue  and  de- 
nied by  plaintiff,  it  is  proper  to  submit 
such  issue  to  the  jurv.  Fitzhugh  v. 
Connor,  32  Tex.  Civ.  "^App.  277,  74  S. 
W.    83. 

25.  Provident  Nat.  Bank  v.  "Webb 
(Tex.  Civ.  App.),  128  S.  W.  426. 

[a]  "A  party  cannot  make  one  case 
by  his  pleadings  and  a  different  case 
by  his  evidence  and  yet  recover.  Parties 
cannot  avail  themselves  of  a  ground  of 
complaint  or  defense  not  set  up  in  a 
pleading,  even  though  it  appears  in  the 
evidence."  Burns,  etc.  Co.  v.  Reynolds 
Co.,   148  111.   App.   356. 

As  to  the  effect  of  failure  to  object 
to  evidence  which  is  outside  the  issues, 
see  the   title    "Objections   and   Excep- 
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the  parties  by  their  conduct  on  the  trial  may  include  a  disputed  fact 
within  the  issues  of  the  case,  although  such  fact  does  not  appear  at  is- 
sue in  the  pleadings.^*^ 

D.  Sufficiency  of  Issues.  — .The  issues  are  sufficient  for  the  pur- 
pose of  the  trial  when  they  fully  present  the  material  matters  in  con- 
troversy.^'' 

E,  Similiter  or  Joinder  op  Issue.  —  At  common  law,  when  the 
parties  by  their  pleadings  reached  an  issue,  the  next  step  was  a  joinder 
of  issue.28  While,  strictly  speaking,  there  is  no  issue  joined  without  a 
similiter  under  the  common  law,-^  the  adding  of  the  similiter  is  gener- 
ally regarded  as  but  a  matter  of  form.^o    It  may  be  added,  as  a  matter 


tions;"  and  9  Ency.  of  Ev.  Ill,  et  seq, 
122. 

[b]  The  admission  of  evidence  tend- 
ing to  establish  a  fact  outside  the  is- 
sues raised  by  the  pleadings  cannot 
operate  to  enlarge  the  issues  of  the 
cause.  Smith  v.  Mutual,  etc.  Co.,  21 
S.  D.  433,  113  N.  W.  94. 

26.  See  the  title  "Objections  and 
Exceptions." 

[aj  The  parties  to  an  action  may 
enlarge  the  issues  by  trying  issues  of 
fact  not  involved  in  the  pleadings,  and 
where  evidence  of  a  compromise  of  the 
claim  sued  upon  is  introduced  by  de- 
fendant without  any  objection  on  the 
part  of  the  plaintiff,  who  cross-ex- 
amines the  witnesses  in  regard  thereto, 
the  compromise  is  thus  put  in  issue  by 
the  parties,  though  it  was  not  pleaded. 
Avery  Mfg.  Co.  v.  Lambertou,  74  Kan. 
304,  86  Pac.  456. 

[b]  The  introduction  of  evidence, 
which  is  not  objected  to,  operates  to 
enlarge  the  scope  of  the  pleadings  only 
when  the  evidence  is  not  admissible 
under  the  pleadings;  but  if  it  is  ad- 
missible, the  pleadings  are  not  changed 
by  the  evidence  introduced  on  trial  of 
the  cause.  Rogers  v.  Southern  Fiber 
Co.,  119  La.  714,  44  So.  442,  121  Am. 
St.  Eep.  537.  See  also  9  Ency.  of  Ev. 
122. 

Instructions  as  to  facts  within  the 
issues  as  made  by  the  evidence,  see  the 
title  "Instructions." 

27.  Aden  v.  Doub,  146  N.  C.  10,  59 
S.  E.  162. 

[a]  Where  the  issues  submitted  are 
such  as  enable  the  parties  to  present 
every  material  phase  of  the  contro- 
versy, they  are  sufficient.  Ives  v.  New 
Bern  Lumb.  Co.,  147  N.  C.  306,  61  S.  E. 
70. 

28.  The  proper  way  of  answering  a 


Byrd,    87    Ala. 
-Wooster  v.  Clarke, 
-Winterburn   v.   Par- 
Ma. — Potter  V. 


good  special  traverse  is  to  join  issue 
upon  it.  Dyer  v.  Stevens,  6  Mass.  389. 
See  also  7  Standard  Proc.  102. 

[aJ  A  party  cannot  avoid  an  issue 
tendered  on  a  material  point  by  plead- 
ing over  other  facts.  Hapgood  v. 
Houghton,  8  Pick.  (Mass.)  451;  Rich 
r.  Bell,  16  Mass.  294. 

29.  Dickerson  v.  StoU,  24  N.  J.  L. 
550. 

In  a  criminal  case  on  a  plea  of  not 
guilty,  see  2  Standard  Proc.  911. 

[a]  The  plaintiff's  refusal  to  join 
issue  by  adding  the  similiter  operates 
as  a  discontinuance.  Earle  V.  Hall,  22 
Pick.    (Mass.)    102. 

30.  Ala. — Massie   r. 
672,  6  So.  145.  Ark.- 
2   Ark.   101.      111.- 
low,  102  111.  App.  368. 
Titcomb,  16  Me.  423. 

[a]  An  entry  on  the  docket  of 
"issue  joined"  constitutes  a  sufficient 
joinder  of  issue.  McCart  v.  Regester, 
68  Md.  429,  13  Atl.  361. 

[b]  Joinder  on  Plea  in  Avoidance. 
(1)  Issue  must  be  joined  on  a  plea  set- 
ting up  new  matter  in  avoidance.  Liv- 
ingston V.  Anderson,  30  Fla.  117,  11 
So.  270.  (2)  Such  joinder  creates  an 
issue  as  to  the  truth  of  the  new  mat- 
ter, but  does  not  furnish  the  basis  for 
avoiding  the  effect  of  the  new  matter 
by  other  new  matter.  Atlantic,  etc. 
Co.  f.  Mallard,  54  Fla.  143,  44  So.  366. 

[c]  When  the  replication  ignores 
certain  facts  contained  in  a  plea,  tak- 
ing issue  only  upon  certain  other  facts 
therein,  and  the  defendant  files  a  gen- 
eral rejoinder  to  the  replication,  the 
facts  so  ignored  cease  to  be  issues  in 
the  cause.  New  York,  etc.  Co.  c.  IMills, 
y>\  Fla.  256,  41  So.  603;  Hartman  r. 
Thompson,  104  Md.  389,  65  Atl.  117, 
118  Am.  St.  Eep.  422. 
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of  course  at  any  time.^^  The  want  of  a  similiter  is  waived  by^proceed- 
^nc  ?o  tri'al  -  and  cured  by  the  verdict.^^  After  a  trial  upon  the  merits 
the  mere  absence  of  a  similiter  is  not  ground  for  a  reversal  of  judg- 

ment.^* 

Ill  ISSUES  TO  THE  JURY  IN  EQUITY.  — A.  Discretion  In 
Gener'^l  —In  equity  the  parties  have  no  absolute  right  to  a  trial  by 
iury  ^^^  and  constitutional  provisions  providing  for  a  trial  by  jury  guar- 
antee such  right  onlv  in  cases  in  which  it  was  demandable  at  common 
law^^     It  is,  therefore,  not  necessary,  as  in  actions  at  law,  that  the 


31.  Hubble  v.  Patterson,  1  Mo.  392. 
[a]     The  similiter  to  a  negative  plea 

may  be  added  by  the  defendant  at  any 
time  (Gillespie  v.  Smith,  29  111.  473,  81 
Am.  Dec.  328),  and  a  trial  may  be  had 
in  such  case  without  a  similiter.  Nie- 
man  v.  Wintker,  85  111.  468. 

32.  Livingston  v.  Anderson,  30  Fla. 
117  11  So.  270;  Kaestner  v.  First  Nat. 
Bank,  170  111.  322,  48  N.  E.  998;  Spen- 
cer r.  Langdon,  21  111.  192;  Nelson  v. 
Beidler,  134  111.  App.  655;  Supreme 
Court  V.  Barker,  96  111.  App.  490. 

[a]  "Where  a  plea  concludes  to  the 
country  and  plaintiff  neither  adds  the 
similiter  nor  files  a  replication,  the 
parties  may  proceed  to  trial  as  though 
issue  had  been  formally  joined.  Funk 
V.  Babbitt,  156  111.  408,  41  N.  E.  166; 
Anderson  v.  Patty,  168  111.  App.  151^ 
Eavmer  v.  Modern  Brotherhood,  157 
HI.'  App.  510;  Hi  Williamson  &  Co.  v. 
Nigh,  58  W.  Va.  629,  53  S.  E.  124. 

[b]  "Where,  upon  the  plaintiff's 
failure  to  add  a  similiter  the  defend- 
ant adds  an  unsigned  similiter,  and  the 
parties  go  to  trial,  the  plaintiff  there- 
by adopts  the  act  of  the  defendant, 
and  the  defendant  is  precluded  from 
objecting  to  the  want  of  plaintiff's  sig- 
nature on  the  similiter.  McCully  v. 
Silverburgh,   18  111.  306. 

33.  Adams  v.  Bradshaw,  Hard.  (Ky.) 
555. 

[a]  After  verdict  it  cannot  be  said 
that  no  issue  was  joined  by  the  parties 
because  of  the  omission  of  a  sim- 
iliter. Babeock  v.  Huntington,  2  Day 
(Conn.)   392. 

34.  Ala. — Evans  v.  St.  John,  9  Port. 
186.  Fla. — Huling  v.  Florida  Sav.  Bank, 
etc.,  19  Fla.  695.  lU.— MeCullv  v.  Sil- 
verburgh, 18  111.  306.  Mass.— Whiting 
V.  Cochran,  9  Mass.  532. 

[a]  The  absence  of  a  similiter  to  a 
plea,  or  any  subsequent  pleading,  will 
not  cause  a  reversal  of  a  judgment 
where     the    parties     have     voluntarily 


as  the  similiter  is  really  no  part  of  the 
pleading,  and  its  office  was  merely  to 
join  in  the  issue  tendered  by  the  op- 
posite party.  Livingston  V.  Anderson, 
30  Fla.  117,  11  So.  270. 

35.     Ark. — Goodrum  v.  Merchants'  & 
Planters'   Bank,    102    Ark.   326,    144  S. 
W.    198,    Ann.    Cas.    1914A,    511.      Cal. 
Ashton   V.    Heggerty,    130    Cal.   516,    62 
Pac.  934.     Fla. — Smith  v.  Croom,  7  Fla. 
180.     111.— Shedd    v.    Seefeld,    230    111. 
118,   82   N.   E.   580,    120   Am.   St.   Eep. 
269,    13    L.    E.    A.    (N.    S.)    709.      Ind. 
McBride   V.    Stradley,    103    Ind.    465,    2 
N.    E.  358.      Kan. — Appling  v.   Jacobs, 
91   Kan.   793,  139   Pac.   374;   Maelellan 
v.  Seim,  57  Kan.  471,  46  Pac.  959.    Ky. 
Cornett  V.  Combs,  21  Ky.  L.  Eep.  837, 
53   S.   W.   32.     Md. — Chase  v.  Winans, 
59    Md.    475.      Mass. — Stockbridge    v. 
Mixer,  215  Mass.  415,   102  N.  E.   646; 
Parker  v.   Simpson,   180   Mass.    334,   62 
N.    E.    401;    Dole   v.     Wooldredge,    142 
Mass.  161,  7  N.  E.  832.    Mich.— Detroit 
Nat.  Bank  v.  Blodgett,   115   Mich.   160, 
73  N.  W.  120,  885.    Minn. — State  ex  rel. 
Styve  V.  Kingsley,    85    Minn.    215,    88 
N.    W.    742.      Neb. — Sharmer     V.     Mc- 
intosh,   43    Neb.    509,    61    N.    W.    727. 
N.  Y.— Moffat  V.  Mount,  17  Abb.  Pr.  4. 
N.   D.— Avery   Mfg.    Co.   v.    Crumb,    14 
N,  D.  57,  103  N.  W.  410.    S.  D.— Louns- 
berry  v.  Kelly,  32  S.  D.  456,  143  N.  W. 
369.      "Va. — Eobinson  v.   Allen,   85   Va. 
721,  8   S.  E.  835;  Pairo  v.  Bethell,  75 
"V'a.  825.     Wash. — Maggs  v.  Morgan,  30 
Wash.  604,  71  Pac.  188. 

[a]  While  the  court  may  submit 
questions  of  fact  arising  in  equity  cases 
to  a  jury  the  parties  are  not  entitled 
as  a  matter  of  right  to  a  jury  trial  in 
equitv.  Gresens  r.  Martin,  27  N.  D. 
231,  145   N.  W.   823. 

36.     lU. — Maynard   <?.    Eichards,    166 

HI.  466,  46  N.  E.  1138,  57  Am.  St.  Eep. 
145.  Mass. — Parker  t;.  Simpson,  180 
Mass.  334,  62  N.  E.  401.     N.  Y.— Hud- 


gone  to   trial  without  insisting  on  it,  I  son  v.  Caryl,  44  N.  Y.  553.    Ore. — Eay- 
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parties  should  expressly  waive  a  jury."  The  submission  of  issues  of 
fact  to  a  jury  in  cases  of  equitable  cognizance  rests  entirely  in  the 
sound  discretion  of  the  chancellor,^^  who  may,  in  order  to  inform  his 
conscience,  direct  issues  of  fact  to  be  tried  by  a  jury.^^  The  exercise  of 
the  chancellor's  discretion  in  that  regard  Avill  not  be  reviewed  on  ap- 
peal unless  there  has  been  a  manifest  abuse  of  such  discretion.^**  The 
order  in  such  cases  is  interlocutory  merely  and  may  be  vacated  at  any 


mond   V.   Flavel,   27   Ore.   219,   40   Pae. 
158. 

See  more  fully  the  title  "Juries  and 
Jurors." 

37.  Faulk  v.  Faulk,  23  Tex.  653. 
As  to  waiver  of  jury,  see  tlie  title 

"Juries  and  Jurors." 

38.  U.  S.— Perego  v.  Dodge,  163  IT. 
S.  160,  16  Sup.  Ct.  971,  41  L.  ed.  113; 
Wilson  V.  Eiddle,  123  U.  S.  608,  8  Sup. 
Ct.  255,  31  L.  ed.  280;  Patterson  v. 
Gaines,  6  How.  550,  12  L.  ed.  553;  The 
Cit}-  of  Toledo,  73  Fed.  220.  Ala. 
Mathews  v.  Forniss,  91  Ala.  157,  8  So. 
661.  Ariz. — Henry  v.  Mayer,  6  Ariz. 
103,  53  Pac.  590.  Cal.— Graham  r. 
Stewart,  68  Cal.  374,  9  Pac.  555;  Curtis 
V.  Sutter,  15  Cal.  259.  Del.— Waters  f. 
Comly,  3  Harr.  117.  D.  C— Webb  -v. 
King,  21  App.  Cas.  141.  HI.— Keith  v. 
Henkleman,  173  111.  137,  50  N.  E.  692; 
Brown  v.  Miner,  128  111.  148,  21  N.  E. 
223;  Phillips  r.  Edsall,  127  111.  535,  20 
N.  E.  801.  Ind.— Lake  Erie,  etc.  E.  Co. 
V.  Griffin,  92  Ind.  487.  la.— Chamber- 
lain V.  Juppiers,  11  Iowa  513.  Kan. 
State,  etc.  v.  State  Bank,  etc.,  84  Kan. 
366,  114  Pac.  381.  Ky.— Walton  Brick 
Co.  V.  Anderson  F.  &  M.  Works,  142 
Ky.  274,  134  S.  W.  136;  Barnes  v. 
Johnson,  33  Ky.  L.  Eep.  803,  111  S.  W. 
372;  Eeese's  Admr.  v.  Youtsey,  24  Ky. 
L.  Eep.  603,  69  S.  W.  708.  Mass. 
Cogan  V.  Cogan,  202  Mass.  58,  88  N.  E. 
662;  Culbert  v.  Hall,  181  Mass.  24,  62 
N.  E.  955.  Miss. — Carradine  v.  Carra- 
dine,  58  Miss.  286,  38  Am.  Eep.  324. 
Mo.— Bick  V.  Williams,  181  Mo.  526, 
80  S.  W.  885.  Neb.— Lewis  v.  North, 
62  Neb.  552,  87  N.  W.  312.  N.  Y. 
Farmers',  etc.  Bank,  etc.  t'.  Joslyn,  37 
N.  Y.  353;  Wurster  v.  Armfield,  98  App. 
Div.  298,  90  N.  Y.  Supp.  699.  N.  D. 
Peckham  v.  Van  Bergen,  8  N.  D.  595, 
80  N.  W.  759.  Ohio.— Fleming  v.  Flem- 
ing, 9  Ohio  Dec.  (Eeprint)  382.  Okla. 
Apache  State  Bank  r.  Daniels,  32  Okla. 
121,  121  Pac.  237,  Ann.  Cas.  1914A, 
520,  40  L.  E.  A.  (N.  S.)  901.  Pa. 
Eoush  V.  Nipple,  31  Pa.  Co.  Ct.  568; 
Genet    v.    The    Delaware,    etc.    Co.,     13 


Phila.  533.  S.  C— Trimmer  v.  Liles, 
58  S.  C.  284,  36  S.  E.  6.52;  Hammond 
r.  Foreman,  43  S.  C.  264,  21  S.  E.  3. 
Tenn. — Cheatham  v.  Pearce,  89  Tenn. 
668,  15  S.  W.  1080.  Va.— Beverly  v. 
Walden,  20  Va.  147.  Wash.— Dearborn, 
etc.  Co.  f.  Augustine,  5  Wash.  67,  31 
Pac.  327;  Wheeler  r.  Ealph,  4  Wash. 
C17,  30  Pac.  709.  W.  Va.— .larrett  v. 
Jarrett,  11  W.  Va.  584;  Powell  v.  Bat- 
son,  4  W.  Va.  610.  Wis. — Waterman  f. 
Dutton,  5  Wis.  413.  Wyo. — Chosen 
Friends  V.  Otterson,  7  Wvo.  89,  50  Pac. 
194. 

See  also  1  Standard  Proc.  539. 

[a]  The  court  may  refer  the  case 
to  a  commissioner,  although  a  motion 
is  made  for  a  trial  by  jury.  Harrods- 
burg  Water  Co.  v.  City  of  Harrods- 
burg,  28  Ky.  L.  Eep.  625,  89  S.  W. 
729. 

39.  Del. — Sparks  v.  President,  etc., 
3  Del.  Ch.  225.  Ga,— Houston  v.  Polk, 
124  Ga.  103,  52  S.  E.  83,  Kan.— State 
r.  State  Bank,  84  Kan.  366,  114  Pac. 
381.  Ky. — Watson  v.  Stucker,  5  Dana 
581;  Ford  v.  Ellis,  21  Kv.  L.  Eep. 
1837,  56  S.  W.  512.  Mass.— Ginn  v. 
Alm}%  212  Mass.  486,  99  N.  E.  276. 
Minn. — Cochran  v.  Cochran,  96  Minn. 
523,  105  N.  W.  183.  N.  H.— Genest 
r.  Odell  Mfg.  Co.,  75  N.  H.  365,  74 
Atl.  593.  N.  Y.— Kreitz  v.  Frost,  55 
Barb.  474.  S.  D. — Thomas  r.  Evan,  24 
S.  D.  71,  123  N.  W.  68.  Wyo.— Chosen 
Friends  v.  Otterson,  7  Wyo.  89,  50  Pac. 
194. 

40.  U.  S.— Pacific  Coal  &  Transp.  Co. 
V.  Pioneer  Min.  Co.,  205  Fed.  577,  123 
C.  C.  A.  593.  Ky.— Avers  v.  Scott, 
Sneed  162;  Eosser's  Exr.  r.  Boulden, 
32  Ky.  L.  Eep.  295,  105  S.  W.  901; 
Eeese's  Admr.  v.  Youtsev,  24  Kv.  L. 
Eep.  603,  69  S.  W.  708.  'N.  J.— Black 
V.  Lamb,  12  N.  J.  Eq.  108.  N.  Y. 
Mackellar  r.  Eogers,  109  N.  Y.  468,  17 
N.  E.  350.  Va.— Stevens  v.  Duckett, 
107  Va.  17,  57  S.  E.  601. 

[a]  The  chancellor  has  the  right  in 
his  discretion  to  order  out  certain  is- 
sues for  a  trial  by  jury,  and  such  order 
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time  "  or  the  court  may  proceed  to  a  final  decree  without  trying  the 
issue  or  setting  aside  the  order.*-  The  court  of  chancery  may  take  the 
advice  of  different  juries  at  different  times  as  to  the  issues  of  fact  in- 
volved in  a  case,*3  ^nd,  where  a  jury,  empaneled  to  try  an  issue  m  an 
equity  case,  fails  to  agree,  the  court  may  refuse  to  call  another  jury, 
and  may  decide  the  case  on  the  evidence  it  has  already  heard  before 
the  jury  which  disagreed.*^  The  court  may  take  the  opinion  of  a  jury 
on  any  specific  question  of  fact  included  in  the  issues.*^  Whether  cer- 
tain issues  shall  be  tried  in  a  case  in  equity  is  a  question  which  is  ordi- 
narily to  be  settled  at  the  trial  term.*^ 

Under  Statutory  Provisions.  —  In  some  jurisdictions,  however,  a  trial  by 
jury  of  issues  of  fact  is  imperative  and  not  subject  to  the  discretion 
of  the  court  of  chancery.*^  Where  the  statute  requires  a  question  of 
fact  to  be  submitted  to  a  jury  in  an  equity  proceeding,  the  same  prac- 
tice prevails  as  in  an  action  at  law,  and  +he  trial  of  an  issue  so  sub- 
mitted is  governed  by  the  same  rule  as  the  trial  of  an  issue  at  law  be- 
fore a  jury.*® 

B.  What  May  Be  Submitted.  —  Only  issues  of  fact  may  be  sub- 
mitted to  a  jury,*^  hence  questions  of  law,^"  or  mixed  ciuestions  of  law 
and  fact,^^  should  not  be  submitted  to  a  jury.  And  it  is  likewise  im- 
proper to  submit  the  whole  case  to  a  jury  for  a  general  verdict.^^  But 


not  involving  the  merits  or  amounting 
to  a  denial  of  a  substantial  legal  right 
is  not  appealable.  Hammond  v.  Fore- 
man, 43  S.  C.  264,  21  S.  E.  3. 

41.  Ala.— Jones  v.  White,  112  Ala. 
449,  20  So.  527;  Dabbs  v.  Dabbs,  27 
Ala.  646.  Ind. — Israel  v.  Jackson,  93 
Ind.  543.  Miss. — Pittman  v.  Lamb,  53 
Miss.  594.  N.  Y.— St.  John  v.  Coates, 
24  Abb.  N.  C.  158.  Pa.— Church  v.  Ru- 
land,  64  Pa.  432.  S.  D.— Thomas  r. 
Eyan,  24  S.  D.  71,  123   N.  W.   68. 

[aj  Where  the  court  referred  some 
of  the  questions  in  issue  to  a  jury,  and 
others  to  an  ,  auditor,  and  thereafter 
proceeded  to  try  the  whole  case,  the 
parties  have  no  right  to  complain  as 
these  matters  rest  in  the  sound  dis- 
cretion of  the  chancellor  and  it  is  with- 
in his  power  to  alter  any  order  he  had 
previously  made.  Foster  Cook's  Heirs 
V.  Bay,  4  How.   (Miss.)   485. 

[b]  Where  a  suit  in  equity  is 
changed  to  an  action  at  law  the  sub- 
mission of  issues  to  a  jury  must  be 
set  aside  and  the  cause  set  for  trial 
by  a  jury.  Hartwig  v.  Hes,  131  Iowa 
501,  109  N.  W.  18. 

42.  Field  v.  Holland,  6  Cranch  8,  3 
L.  ed.  136. 

43.  Mitchell  v.  Simpson,  62  Kan.  343, 
63  Pac.  440. 

44.  Keithley  r.  Keithlev,  85  Mo. 
217. 
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45.  Davis  v.  Forman,  229  Mo.  27, 129 
S.  W.  213. 

46.  Pearson  v.  Northern  E.  E.,  63 
N.  H.  534,  4  Atl.  388. 

47.  Ark. — Einggold  v.  Patterson,  15 
Ark.  209.  Ga.— Hardin  v.  Foster,  102 
Ga.  180,  29  S.  E.  174;  Frank  v.  At- 
lanta St.  E.  E.,  72  Ga.  338.  N.  C. 
Ely  V.  Early,  94  N.  C.  1. 

See  more  fully  the  title  "Juries  and 
Jurors. ' ' 

faj  In  suits  in  equity  "the  law 
peremptorily  requires  that  issues  of 
fact  shall  be  tried  by  a  jury,"  and 
it  is  indispensable  "that  it  should  ap- 
pear upon  the  face  of  the  decree  that 
they  were  so  tried,  for  upon  that  basis 
alone  the  court's  authority  to  pro- 
nounce a  decree  must  rest."  Taylor 
r.  Person,  9  N.  C.  298. 

48.  Mavville  t:  French,  246  HI.  434, 
92  N.  E. '919.  See  the  title  "Juries 
and  Jurors." 

49.  See  cases  cited  in  preceding  and 
following  discussion. 

50.  Thompson's  Appeal,  36  Pa.  418. 
[a]     An  issue  which  simply  involves 

a  legal  conclusion  from  uncontroverted 
facts.  Sparks  r.  President,  etc.,  3  Del. 
Ch.  225. 

51.  Cobb's  Exr.  i\  Burns,  61  Pa. 
278;  Estate  of  Clendaniel,  11  Phila.  50. 

52.  Ky.— Avers  r.  Scott,  Sneed  162. 
Mo. — Northrip"^  v.  Burge,   255   Mo.   641, 
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the  court  may  take  the  opinion  of  a  jury  as  to  any  of  the  facts  in  con- 
troversy^^ upon  which  the  determination  of  the  cause  must  turn/* 
And  on  the  trial  of  issues  of  fact  the  court  may  submit  to  the  jury 
additional  issues  arising  upon  the  proofs.^^ 

C.  Exercise  of  Discretion.  —  1.  As  Affected  by  Nature  of  Issue 
and.  Evidence  or  Proof.  —  An  issue  to  the  jury  will  not  be  awarded 
in  cases  in  which  the  facts  can  be  satisfactorily  ascertained  by  the 
court,^*'  or  in  which  the  evidence  is  too  vague  to  establish  the  equity 
set  up  in  the  bill.^^  It  is  proper  to  refuse  a  request  for  a  trial  by  jury 
in  a  case  where  there  is  no  conflict  of  evidence,  but  a  simple  failure 
to  prove  material  facts.^®  Where  the  weight  of  evidence  is  clearly 
against  one  of  the  parties,  a  trial  by  jury  will  not  be  granted.^^  But 
in  a  suit  in  which  the  evidence  is  so  conflicting  as  to  make  it  difficult 
to  attain  any  certain  conclusion,  issues  will  ordinarily  be  submitted 
to  a  jury.*"^    The  court  is  not  bound,  however,  to  direct  an  issue  in  all 


164  S.  W.  584.  Nev.— HuUey  v.  Chedic, 
22  Nev.  127,  36  Pac.  783,  58  Am.  St. 
Eep.  729.  Okla. — Apache  State  Bank 
V.  Daniels,  32  Okla.  121,  121  Pac.  237, 
Ann.  Cas.  1914A,  520,  40  L.  E.  A.  (N. 
S.)    901. 

[aj  In  an  equity  suit  the  trial  judge 
may  in  his  discretion  impanel  a  jury 
and  submit  to  it  distinct  questions  of 
fact  for  its  determination,  but  he  should 
not  in  such  instance  submit  the  ease 
to  the  jury  for  a  general  verdict.  Wat- 
son V.  Borah,  37  Okla.  357,  132  Pac. 
347. 

53.  D.  C. — Moran  v.  Sullivan,  12 
App.  Cas.  137.  Ind. — Lapreese  v.  Falls, 
7  Ind.  692.  N.  Y. — Idley  V.  Bowen,  11 
Wend.  227. 

54.  Ringgold  V.  Patterson,  15  Ark. 
209;  Brinkley  V.  Brinkley,  56  N.  Y. 
192. 

55.  Farmers  v.  Joslyn,  37  N.  Y.  353. 

56.  Ala. — Springle  's  Heirs  v.  Shields, 
17  Ala.  295.  111.— Wolf  V.  Bollinger, 
62  111.  368.  Miss. — Carradine  v.  Carra- 
dine,  58  Miss.  286,  38  Am.  Rep.  324. 
Mo. — Luce  r.  Barnum,  19  Mo.  App.  359, 
N.  J. — Newark,  etc.  R.  Co.  v.  Mayor, 
etc.,  23  N.  J.  Eq.  515;  Carlisle  v.  Coop- 
er, 18  N.  J.  Eq.  241;  Ilildreth  v. 
Schillinger,  10  N.  J.  Eq.  196;  Garwood 
-v.  Admrs.  of  Eldridge,  2  N.  J.  Eq.  290. 
Pa.— Dougan  t:  Blocher,  24  Pa.  28. 
Va.— Hurley  v.  Oakley  L.  &  I.  Co.,  24 
S.  E.  237;  McCully  V.  McCuUy,  78  Va. 
159;  Prvor  v.  Adams,  1  Call  382,  1  Am. 
Dec.  533. 

57.  Ky. — Bannon  v.  Bannon,  etc.  Co., 
119  S.  W.  1170.  N.  C— Kearney  v. 
Harrell,  58  N.  C.  199.  Pa.— Church  v. 
Euland,  64  Pa.  432, 


[a]  It  is  incumbent  upon  the  plain- 
tiff, though  answer  under  oath  is 
waived,  to  uphold  the  allegations  of 
his  position  by  competent  and  sufficient 
evidence,  the  answer  in  such  case  be- 
ing equivalent  to  a  traverse,  and  where 
plaintiff  produces  no  evidence  in  sup- 
port of  his  petition,  it  is  not  error  to 
refuse  his  motion  for  an  issue  out  of 
chancery.  Jones  v.  Christian,  86  Va. 
1017,  11  S.  E.  984. 

58.  Carradine  v.  Carradine,  58  Miss. 
286,  38  Am.  Rep.  324;  Reed  v.  Cline's 
Heirs,  9  Gratt.  (50  Va.)  136;  Paynes 
V.  Coles,  1  Munf.   (Va.)   373. 

59.  Cornell  v.  Forbes,  114  Va.  517, 
77  S,  E.  481;  Jackson  v.  Pleasanton,  95 
Va.  654,  29  S.  E.  680;  De  Vaughn  v. 
Hustead,  27  W.  Va.  773;  Anderson  V. 
Crammer,   11  W.   Va.   562. 

[aJ  Where  the  evidence  introduced 
by  defendant  was  practically  uncontra- 
dicted, the  trial  court  would  have  been 
guilty  of  gross  error  had  it  directed 
an  issue,  as  the  object  of  such  an  issue 
is  to  aid  and  satisfy  the  conscience  of 
the  chancellor,  where  the  evidence  is 
so  conflicting  as  to  make  it  doubtful 
what  the  decision  should  be.  Loftus  V. 
Maloney,  89  Va.  576,  16  S.  E.  749, 

60.  U,  S.— Garsed  r.  Beall,  92  U.  S. 
684,  23  L.  ed.  686;  Brooks  V.  Bicknell, 
4  McLean  70,  4  Fed.  Cas.  No.  1,946. 
Ala.— Atwood  r.  Smith,  11  Ala.  894; 
Johnston  v.  Heirs  of  Hainesworth,  6 
Ala.  443;  Kennedy's  Heirs  i'.  Ken- 
nedy's Heirs,  2  Ala.  571.  D.  C— Ould 
V.  Roddick,  2  McArthur  244.  Ga. 
Miller  r.  Wilkins,  79  Ga.  675,  4  S.  E. 
261.  ILL.— Russell  v.  Paine,  45  HI.  350. 
Ky.— Newport    &    L.    T.    P.    R.    Co.    v. 
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cases,  in  which  there  is  a  conflict  of  evidence."  A  court  of  equity  will 
not  ordinarily  direct  an  issue  where  the  evidence  is  voluminous,*'^  qj. 
where  the  issues  involve  intricate  questions  of  law.*'^  Where  a  large 
number  of  items  are  in  dispute,  it  is  proper  to  refer  the  case  to  a 
master  instead  of  a  jury.*'* 

2.  As  Affected  by  Condition  of  Cause.  —  It  is  error  to  submit  an 
issue  to  the  jury  where  the  defendant  has  failed  to  answer  the  bill,''^ 
or  to  controvert  the  material  averments  thereof.*^''  The  court  may 
direct  issues  to  a  jury  notwithstanding  a  previous  order  refusing  to 
grant  a  jury  trial.*'^ 

D.  Submission  on  Court's  Own  IMotion.  —  The  court  may,  in  an 
equity  case,  of  its  own  motion,  submit  specific  questions  of  fact  to  a 
jury  for  their  determination.*^^ 


Fitzsimmons,  9  Ky.  L.  Eep.  939,  7  S. 
W.  609,  8  S.  W.  201.  N.  J.— Fisler 
r.  Porch,  10  N.  J.  Eq.  243.  Ore.— Swegle 
f.  Wells,  7  Ore.  223.  Pa.— Iw  re  Will 
of  Colegate,  12  Phila.  48;  Armbrust  v. 
Kennedy,  7  Kulp  520.  Va. — Shoemaker 
V.  Shoemaker,  112  Va.  798,  72  S.  E. 
684;  Stevens  r.  Duckett,  107  Va.  17,  57 
S.  E.  601;  Eobinson  V.  Allen,  85  Va. 
721,  8  S.  E.  835;  Carter  v.  Carter,  82 
Va.  624.  W.  Va.— Griffith  V.  Black- 
water,  etc.  Co.,  46  W.  Va.  56,  33  S.  E. 
125;  Sands  v.  Beardsley,  32  W.  Va. 
594,  9  S.  E.  925;  Mahnke  v.  Neale,  23 
W.  Va.  57;  Vangilder  v.  Hoffman,  22 
W.  Va.  1. 

[a]  The  court  should  not  award  an 
issue  on  the  application  of  one  of  the 
parties  alleging  that  the  evidence  will 
be  conflicting,  without  any  facts  in- 
dicating that  such  will  be  the  case. 
Stevens  v.  Duckett,  107  Va.  17,  57 
8.  E.  601. 

61.  Crebs  v.  Jones,  79  Va.  381;  Al- 
mond V.  Wilson,  75  Va.  613;  Hord's 
Admr.  v.  Colbert,  28  Graft.  (69  Va.) 
49;  Samuel  v.  Marshall,  3  Leigh  (30 
Va.)  567;  Arnold  v.  Arnold,  11  W.  Va. 
449. 

[a]  "Where  the  evidence  is  con- 
flicting, and  the  credibility  of  wit- 
nesses is  involved,  and  the  chancellor 
feels  the  necessity  of  a  trial  by  jury 
to  satisfy  his  conscience  upon  the 
question  of  fact  before  him  for  de- 
termination, it  is  proper  to  direct  an 
issue,  but  he  is  not  bound  to  di- 
rect an  issue  merely  because  the 
evidence  is  contradictory.  He  must 
exercise  in  the  matter  a  sound  dis- 
cretion, and,  if  his  conscience  is  sat- 
isfied, the  expense  and  delay  which 
a  jury  trial  involves  ought  not  to  be 
incurred,  except  in  particular  cases,  in 
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which,  by  statute  or  practice,  it  is 
made  a  matter  of  right."  Keagy  v. 
Trout,  85   Va.  390.  7  S.  E.  329. 

62.  Wallace  v.  Bevard,  Wright 
(Ohio)    114. 

63.  Elliott  V.  Balcom,  11  Gray 
(Mass.)  286;  Ziegler  v.  Chapin,  14  N. 
Y.   Supp.   264. 

[aj  Where  the  issues  presented  are 
so  numerous  that  the  jury  would  neces- 
sarily be  confused  and  intricate  ques- 
tions of  law  must  arise  on  the  trial 
of  these  issues,  the  rights  of  the  par- 
ties are  best  subserved  if  all  the  issues 
both  of  fact  and  of  law  are  tried  by 
the  court.  Blunt  v.  Hibbard,  3  N.  Y. 
Sui)p.  121. 

64.  In  a  suit,  in  which  numerous 
items  were  involved,  a  jury  cannot 
"justly  determine  it.  The  items  are 
too  many  to  be  retained  in  the  mind 
of  a  jury,  who  keep  no  minutes  of  the 
evidence."  Brooklvn,  etc.  R.  Co.  v. 
Reid,  21  Hun   (N.  Y.)   273. 

65.  Miller  v.  Wilkins,  79  Ga.  675,  4 
S.  E.  261. 

66.  Hettrick  v.  Page,  82  N.  C.  65; 
Cooper  r.  Bell,  127  Tenn.  142,  153  S. 
W.  844,  Ann.  Cas.  1914B,  980. 

[aJ  W^here  defendants  in  their  an- 
swers deny  the  alleged  fraud  in  the 
abstract  but  admit  all  the  facts  and 
circumstances  which  as  a  matter  of  law 
constitute  fraud  it  is  wholly  unneces- 
sary to  submit  any  issue  to  the  jury. 
Doss  V.  Tyaek,  14  How.  (U.  S.)  297, 
14  L.  ed.  428. 

67.  Land,  etc.  Co.  etc.  v.  Gillam,  49 
S.   C.  345,   26  S.   E.   990,   29   S.   E.   203. 

68.  U.  S. — Goodyear  v.  Providence, 
etc.  Co.,  2  Cliff.  351,  10  Fed.  Cas.  No. 
5,583.  Ga.— Hardin  v.  Foster,  102  Ga. 
180,  29  S.  E.  174.  Ind.— Lapresse  V. 
Falls,    7    Ind.     692.       Ky.— Stirman     V. 
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E.  Application  for  Submission.  —  An  application  for  submission 
of  an  issue  to  a  jury  is  premature  if  made  before  the  pleadings  are 
closed,*'''  unless  there  arises  upon  the  pleadings  some  question  upon 
the  solution  of  which  the  case  materially  depends.^"  The  time  for 
making  the  application  for  the  submission  of  issues  to  a  jury  is  fre- 
quently regulated  by  rules  of  court,  and  a  rule  requiring  the  demand 
for  a  jury  to  be  made  within  ten  days  after  issue  joined,^^  or  on  or 
before  the  second  day  of  the  term,^^  qj.  within  the  next  term  after  issue 
joined,  have  been  held  reasonable.'^^  "Where  application  is  not  made 
within  the  time  prescribed  by  the  rules  of  court  a  motion  for  trial 
t)y  jury  will  be  denied  unless  some  special  reasons  for  the  submission 
of  issues  exist/*    Whenever  in  the  judgment  of  the  chancellor  a  proper 


Crabtree,  122  S.  W.  194;  Eosser's  Exr. 
V.  Boulden,  32  Ky.  L.  Eep.  295,  105 
S.  W.  901.  Mich.— Morton  r.  Johnston, 
124  Mich.  561,  83  N.  W.  369.  Minn. 
Cobb  V.  Cole,  44  Minn.  278,  46  N.  W. 
364;  Eussell  r.  Eeed,  32  Minn.  45,  19 
N.  W.  86.  Mo. — Waddington  i\  Lane, 
202  Mo.  387,  100  S.  W.  1139;  Bick  v. 
Williams,  181  Mo.  526,  80  S.  W.  885. 
Neb.— Harrall  r.  Gray,  10  Neb.  186,  4 
N.  W.  1040.  N.  J.— Black  -;;.  Lamb,  12 
N.  J.  Eq.  108.  Okla.— Apache  State 
Bank  v.  Daniels,  32  Okla.  121,  121 
Pac.  237,  Ann.  Cas.  1914A,  520,  40 
L.  E.  A.  (N.  S.)  901.  Pa.— Canavan  v. 
Paye,  34  Pa.  Super.  91.  Va.— Meek  v. 
Spracher,  87  Va.  162,  12  S.  E.  397. 

[a]  In  a  suit  in  equity  the  court 
may  on  its  own  motion  submit  any 
question  of  fact  to  a  jury  in  order 
to  aid  or  advise  the  court  in  respect 
thereto,  and  in  a  suit  to  foreclose  a 
mechanic's  lien  the  court  is  authorized 
to  cause  a  jury  to  be  impaneled  to  try 
the  issue  of  indebtedness  without  the 
demand  of  either  party.  Huse  v.  Wash- 
burn,  59   Wis.   414,   18   N.   W.   341. 

[b]  The  authority  of  a  court  of 
equity  to  frame  an  issue  and  submit 
it  to  the  jury  cannot  be  questioned  and 
mandamus  cloes  not  lie  to  correct  the 
alleged  error  in  submitting  the  issue 
to  the  jury  without  motion  of  the 
parties.  Maier  r.  Wayne  Circuit  Judge, 
112  Mich.  491,  70  N.  W.  1032. 

[c]  Even  upon  submission  of  the 
cause  to  the  court  after  trial  it  is 
competent  for  the  court  in  an  equity 
suit  to  direct  a  trial  by  jury  of  some 
controverted  fact  and  such  order  is 
not  appealable.  Brinkley  v.  Brinkley, 
56  N.   Y.   192. 

69.  AJa.^Johnston  v.  Heirs  of 
Hainesworth,  6  Ala.  443.  N.  H.— Tib- 
betts  V.  Perkins,  20  N.  H.  275.     N.  Y. 


Eutty  V.  Person,  17  Jones  &  S.  55. 
S,  C. — Lazarus  v.  Pleming,  1  McCord 
Eq.   317. 

70.  Waterman  v.  Dutton,  5  Wis. 
413. 

71.  O'Brien  v.  Bowes,  10  Abb.  Pr. 
(N.  Y.)    106. 

Rules  of  court  regulating  jury  trials 
generally,  see  the  title  "Juries  and 
Jurors. ' ' 

72.  Where  a  rule  of  court  is 
entered  upon  the  minutes  of  the  court 
declaring  that  no  jury  will  thereafter 
be  allowed  unless  the  demand  there- 
for is  made  on  or  before  the  second 
day  of  the  term,  it  is  a  reasonable 
regulation  preventing  surprise  to  the 
adverse  party  and  affording  oppor- 
tunity to  obtain  a  jury,  and  where 
the  motion  is  made  more  than  a  week 
after  the  beginning  of  the  term  and 
on  the  same  day  on  which  the  cauS'-> 
was  heard,  the  court  properly  refu.sed 
a  jurv.  Stadler  v.  Hertz,  13  Lea 
(Tenn.)   315. 

73.  Hamilton  v.  Eitchie  (Tenn.  Ch. 
App.),  53  S.  W.  198. 

[a]  A  rule  "that  applications  for 
a  jury  must  be  made  within  the  first 
three  days  of  the  trial  term  is  reason- 
able and  enforceable."  Cheatham  v. 
Pearce,    89    Tenn.    66S,   15   S.    W.    lOSO. 

Reasonableness  of  rules  regulating 
time  for  dcmanrling  jury  trial,  see  the 
titles  "Juries  and  Jurors;"  "Rules  of 
Court." 

74.  Mass. — Bourke  v.  Callanan,  160 
Mass.  195,  35  N.  E.  460.  N.  Y.— New 
York  Life  Ins.  &  T.  Co.  V.  Ives,  25 
Civ.  Proc.  377,  41  N.  Y.  Supp.  225. 
Tenn.— Griffith  r.  Griffith  (Tenn.  Ch. 
App.),   46   S.   W.   340. 

[a]  A  motion  to  award  an  issue  out 
of  chancery  made  after  the  case  is  sub- 
mitted comes  too  late.     Board  v.  Dor- 

Vol.  XIV 


532 


ISSUES  IN  PLEADING  AND  PRACTICE 


case  is  presented  therefor,  he  may,  deviating  from  the  rules  of  court, 
grant  an  application  for  an  issiie,  made  after  expiration  of  the  time 

fixed  by  such  rules.^^  -,    ,    »        .-, 

In  some  jurisdictions  the  application  must  be  made  before  the  case 
is  referred  to  a  master,'^*^  and  after  such  reference,"  and  upon  hearing 
of  the  report  of  the  master  it  is  too  late  to  apply  for  submission  of 
issues  to  a  jury.'^^  In  some  states  the  application  comes  too  late,  when 
made  immediately  before  the  hearing.^^  The  general  rule,  however, 
seems  to  be  that  an  issue  should  not  be  granted  until  the  evidence  has 
been  taken,^*'  and  in  jurisdictions  in  which  a  court  of  chancery  is 
authorized  to  award  an  issue  previous  to  the  taking  of  testimony,  it 
is  not  precluded  from  submitting  an  issue  to  a  jury  after  testimony 
of  a  conflicting  character  has  been  elicited  in  the  cause.^^ 

F.  The  waiver  of  the  right,  where  such  a  right  exists,  will  be  dis- 
cussed elsewhere  in  this  work.^^ 

G.  Framing  of  Issues.  —  1.  Scope  of  Issues.  —  The  matter  of 
framing  issues  for  a  jury  in  equity  is  wholly  under  control  of  the 
court,®^  and  discretionary.^*     In  suits  in  equity,  as  in  actions  at  law, 


ris    (Kv.),  181   S.  W.   1098. 

75.  Clark  f.  Brooks,  26  How.  Pr. 
(N.  Y.)  285. 

76.  Freeland  v.  Wright,  154  Mass. 
492,  28  N.  E.  678;  Parker  v.  Nickerson, 
137  Mass.  487;  Mills  v.  Mason,  120 
Mass.  244;  Powers  V.  MeEachern,  7 
S.   C.   290. 

77.  Richmond  Cedar  Wks.  v.  Pinnix, 
208  Fed.  785;  Shaw  v.  Norfolk,  etc. 
R.  Co.,  16  Gray  (Mass.)   407. 

78.  U.  S.— Richmond  Cedar  Wks.  r. 
Pinnix,  208  Fed.  785.  Ark. — Goodrum 
V.  Merchants'  &  Planters'  Bank,  102 
Ark.  326,  144  S.  W.  198,  Ann.  Cas. 
1914A,  511.  Pa. — Lower's  Appeal,  1 
Walk.  404. 

79.  City  of  Belleville  V.  Citizens', 
etc.  Ry.  Co.,  152  111.  171,  38  N.  E. 
584,  26  L.  R.  A.  681;  Bourke  r.  Calla- 
nan,  160  Mass.  195,  85  N.  E.  460;  Dole 
V.  Wooldredge,  142  Mass.  161,  7  N.  E. 
832. 

[a]  A  motion  to  empanel  a  jury  to 
hear  and  determine  all  the  questions 
of  fact  in  the  case,  made  on  the  same 
day  and  immediately  before  the  case 
was  heard  by  the  chancellor  and  while 
all  the  witnesses  were  in  attendance  is 
properly  denied  as  not  having  been 
made  in  apt  time.  City  of  Belleville 
V.  Citizens  Ry.  Co.,  152  111.  171,  38 
N.  E.  584.  ' 

[b]  Where  a  case  had  been  marked 
for  hearing  and  six  weeks  had  expired 
the  jurors  having  been  excused  from 
further  attendance,  an  order  overrul- 
ing plaintiff's   motion   to   frame   issues 
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for  a  jury  is  properlv  made.  Bourke 
V.  Callanan,  160  Mass.  195,  35  N.  E. 
460. 

80.  Fenno  t*.  Primrose,  125  Fed. 
635. 

[a]  Except  in  issues  where  a  trial 
by  jury  may  be  demanded  as  matter 
of  right,  the  chancellor  is  not  author- 
ized to  submit  issues  to  a  jury  prior 
to  the-  taking  of  testimony,  for  until 
the  testimony  is  taken,  it  cannot  be 
known  whether  any  conflict  will  arise 
so  as  to  make  it  necessary  to  refer  is- 
sues to  a  jurv.  Eice  v.  Tobias,  83  Ala. 
348,  3  So.  670. 

See  the  cases  cited  supra,  III,  C,  1. 

81.  N.  H.— Hoitt  r.  Burleigh,  18  N. 
H.  389.  N.  Y.— New  Orleans,  etc.  Co. 
r.  Dudlev,  8  Paige  Ch.  452.  Pa.— Roush 
r.  Nipple,  31  Pa.  Co.  Ct.  568;  Genet 
r.  The  Delaware,  etc.  Co.,  13  Phila. 
533. 

82.  See  the  title  "Juries  and 
Jurors. ' ' 

83.  Ariz.— Taggart,  etc.  Co.  v.  Clack, 
8  Ariz.  295,  71  Pac.  925.  Cal.— Amer- 
ican Co.  r.  Bradford,  27  Cal.  360.  Mont. 
Yellowstone  Nat.  Bank  v.  McCullough, 
154  Pac.  919.  N.  J. — American  Dock 
&  I.  Co.  r.  Trustees,  37  N.  J.  Eq.  266. 
Tenn. — Lancaster's  Admrs.  v.  Ward,  1 
Overt.  430.  Tex. — Hall  V.  Layton,  10 
Tex.  55. 

84.  Ind. — Lake  Erie,  etc.  R.  Co.  v. 
Griffin,  92  Ind.  487.  Mo.— Gamble  V. 
Johnson,  9  Mo.  605.  Mont. — Clark  r. 
Nichols,  3  Mont.  372.  N.  J.— Black  t\ 
Lamb,  12  N.  J.  Eq.  108.     N.  Y.— New 
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the  issues  to  be  tried  and  determined  are  made  1)y  the  pleadings."^ 
The  questions  raised  by  the  pleadings,  and  those  only,  may  be  sub- 
mitted as  issues  to  a  jury.''^«  But  the  court  is  not  required  to  submit 
all  the  issues  in  the  case.*^^  The  issues  to  be  submitted  must  be  mate- 
rial,®^ and  should  be  decisive  issues.^^  The  issues  submitted  should 
not  be  unnecessarily  multiplied.^*^ 

2.     Form  of  Issues. —  No  particular    form    of    order    sulmiitting 
issues  to  the  jury  is  required.^^     The  issues  may  be  presented  to  the 


Orleans,  etc.  Co.  v.  Dudley,  8  Paige  Ch. 
452.  S.  C— Neal  v.  Suber,  56  S.  C. 
298,  33  S.  E.  463.  Tenn.— Green  v.  Hug- 
ging (Tenn.  Ch.  App.),  152  S.  W.  675. 
[aj  Whether  any  questions  shall  be 
submitted  to  the  jury  is  a  matter  with- 
in the  discretion  of  the  court,  and 
there  can  be  no  error  in  refusing  to 
cause  such  questions  to  be  tried  by  a 
jury,  it  being  for  the  trial  court  to 
decide  whether  the  needed  information 
may  be  more  certainly  gained  through 
a  jury.     Pence  v.  Garrison,  93  Ind.  345. 

85.  Mitchell  v.  Mason,  65  Pla.  208, 
61  So.  579;  Jefferson  v.  Hamilton,  69 
Ga.  401. 

[a]  An  issue  cannot  be  raised  by  a 
notice  that  a  matter  not  put  in  issue 
by  the  pleadings  will  be  contested  at 
the  hearing.  Doughty  v.  West,  7  Fed. 
Cas.  No.  4,029;  Hudson  V.  Bigham,  12 
Heisk.    (Tenn.)    58. 

86.  Greene  v.  Harris,  11  R.  I.  5. 

87.  111.— Pankey  v.  Raun,  51  111.  88. 
Mo. — Besshears  v.  Eowe,  46  Mo.  501. 
Okla. — Oklahoma,  etc.  Co.  v.  Stein,  39 
Okla.   756,  136  Pac.   746. 

[a]  Where  the  parties  fail  to  sug- 
gest other  questions  of  fact  for  sub- 
mission to  the  jury,  they  cannot  be 
heard  to  complain  that  certain  issues 
were  omitted.  Visage  v.  McKellar,  58 
Ga.   140. 

88.  Del. — Waters  v.  Comly,  3  Harr. 
117.  Ga. — Coleman  v.  Slade,  75  Ga. 
61;  Jefferson  v.  Hamilton,  69  Ga.  401; 
Lake  v.  Hardee,  57  Ga.  459.  Tenn. 
Simmons  v.  Tillery,  1  Overt.  274. 

[a]  While  the  chancellor  should  not 
arbitrarily  frame  the  issues  to  be  sub- 
mitted to  the  jury  without  regard  to 
the  pleadings,  he  may  at  the  same  time, 
and  it  is  his  duty  to  so  mould  them 
after  they  are  submitted  by  the  parties 
as  to  reach  the  merits  of  the  contro- 
versy; and  where  issues  are  submitted 
by  both  parties  and  some  of  the  issues 
are  not  material,  it  is  proper  to  pro- 
ceed to  formulate  the  issues  embrac- 
ing  those   portions    of    the    issues    sub- 


mitted by  each  part}'  which  are  mate- 
rial to  the  determination  of  the  cause. 
Burton  v.  Farmers  B.  &  L.  Assn.,  104 
Tenn.  414,  58  S.  W.  230. 

[bj  It  is  error  to  submit  immate- 
rial issues  to  the  jury.  Comly  v. 
Waters,  2  Del.  Ch.  72;  Continental  v. 
First  National  Bank,  108  Tenn.  374,  68 
S.   W.  497. 

89.  Greene  r.  Harris,  11  E.  I.  5. 

[a]  "A  mere  dispute  or  a  difference 
between  the  statements  of  witnesses 
on  a  given  point  is  not,  under  the  stat- 
ute, a  true  ciuestion  of  fact  or  a  i)roper 
subject  for  a  separate  issue,  unless  it 
is  so  central  and  far-reaching  that  its 
decision  will  control  the  final  disposi- 
tion of  the  cause  as  a  whole,  or  in 
some  distinct  branch.  Any  number  of 
points  in  evidence  tending  severally  to 
establish  a  controlling,  controverted 
fact,  should  be  covered  by  one  issue, 
and  not  submitted  separately  in  as 
many  different  issues.  The  latter 
course  was  largely  pursued  in  this 
cause.  Whether  or  not  such  controlling 
fact  really  exists  is  a  true  question  of 
fact,  and  the  proper  subject  of  a  single 
issue."  Crisman  v.  McMurrav,  107 
Tenn.  469,  64  S.  W.  711. 

[bJ  The  issues  of  fact  should  be  so 
condensed  as  to  present  some  proposi- 
tion, the  affirmative  or  negative  of 
which  cannot  be  affirmed  or  denied 
without  finding  all  other  facts  neces- 
sary to  the  conclusion.  Barth  r.  Eoseu- 
feld,  36  Md.  604. 

90.  Colo. — Saint  r.  Guerrerio,  17 
Colo.  448,  30  Pac.  335,  31  Am.  St.  Rep. 
320.  Md.— Sumwalt  v.  Sumwalt,  52 
Md.  338.  Tenn.— Pearce  v.  Pettit,  4 
S.  W.  526. 

91.  Kan. — Hixon  v.  George,  18  Kan. 
253.  N.  J.— American  Dock  &  I.  Co. 
i:  Trustees,  37  N.  J.  Eq.  266.  Tenn. 
Pearce  v.  Suggs,  85  Tenn.  724,  4  S.  W. 
526. 

[a]  Where  the  court  stated  to  the 
parties  that  they  might  apply  to  have 
an  issue  framed  for  submission  to  the 
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court  by  the  party  requesting  the  submission  of  the  issues.^^  rpj^g 
correct  method  of  presenting  issues  of  fact  to  the  jury  is  by  mterrog- 
atories^^  which  should  each  be  confined  to  a  single  point.^*  The  ques- 
tions submitted  to  the  jury  should  present  the  issues  clearly  and  dis- 
tinctly,''^ aud  the  jury  should  be  instructed  to  answer  each  questi9n 
separately.^"  The  jury  should  be  advised  by  the  issues  submitted  of 
the  contention  of  both  parties  so  that  when  they  come  to  consider 
their  verdict  they  may  have  before  them  the  case  of  each.^^ 

3.  Objections  to  Issues.  —  Wliere  an  order  is  made  referring  cer- 
tain issues  to  a  jury,  the  opposing  party  must  object  to  the  issues  at 
the  time  they  are  framed.'^  An  objection  to  an  issue  after  trial 
comes  too  late.°^  A  party  who  has  agreed  to  the  issues  as  submitted 
to  the  jury  in  a  chancery  suit  cannot  afterw^ards  object  either  to  their 
form  or  substance.^ 

H,     Trial. 1.     Generally.  —  The  chancellor  may  either  impanel 

a  jury  or  send  issues  to  a  court  of  law  for  the  determination  and 
retain  the  cause  for  further  proceedings  when  the  verdict  upon  the 
issues  shall  have  been  certified  back  to  it.^     In  the  trial  the  rules  of 


jury,  or  they  might  go  to  the  jury  on 
the  question  involved,  namely,  whether 
the  plaintiff  signed  and  executed  the 
instrument  claimed  to  be  a  power  of 
attorney,  and  the  parties  stated  that 
they  did  not  desire  any  further  issues 
framed  and  they  were  satisfied  to  have 
the  question  suggested  by  the  court 
submitted  to  the  jury,  no  other  formal 
issue  was  required.  Dorr  v.  Tremont 
Nat.  Bank,  128  Mass.  349. 

92.  In  re  Will  of  Mealey,  11  Phila. 
161. 

[a]  Where  a  stipulation  is  entered 
into  stating  the  issues  to  be  submitted 
to  a  jury,  and  an  order  thereafter  is 
made  by  the  court  settling  the  issues 
to  be  tried  in  accordance  with  such 
stipulation,  the  parties  thereby  waive 
the  right  to  have  any  questions  more 
specifically  stated  and  settled.  V/hit- 
ney  v.  Wliitney,  76  Hun  585,  28  N.  Y. 
Supp.  214. 

93.  Kelly  v.  Perrault,  5  Idaho  221, 
48  Pac.  45,  quoting  from  Hewlett  v. 
Pilcher,   85   Cal.   542,  24  Pac.   781. 

94.  Taggart,  etc.  Co.  v.  Clack,  8 
Ariz.  295,  71  Pac.  925;  Milk  v.  Moore, 
39  111.  584. 

95.  Ga. — Lake  v.  Hardee,  57  Ga. 
459.  Ind. — Lake  Erie,  etc.  R.  Co.  v. 
Griffin,  92  Ind.  487.  la.— Hall  v.  Doran, 
6  Iowa  433.  Mo. — Morris  v.  Morris,  28 
Mo.  114.  Tex. — Hall  v.  Layton,  10 
Tex.  55. 

96.  Summers  v.   Greathouse,   87  Ind. 
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205;   Martin  v.  Kline,   157  Pa.  473,   27 
Atl.   753. 

97.  Ga.— Shiels  v.  Stark,  14  Ga.  429. 
Ky.— Stirman  r.  Crabtree,  122  S.  W. 
194;  Savings  Bank  i-.  Benton,  2  Met. 
240;  Bentley  v.  Clark,  3  Dana  564. 
Md.— Cooke  v.  Cooke,  29  Md.  538.  Mo. 
Gamble  v.  Johnson,  9  Mo.  605.  N.  H. 
Clark  V.  Congregational  Society,  44  N. 
H.  382.  N.  J.— Black  v.  Shreve,  13  N. 
J.  Eq.  455.  N.  Y.— Soverhill  v.  Post, 
22  How.  Pr.  386.  N.  C— Jackson  t. 
Spivev,  63  N.  C.  261.  Va.— AlcCall  v. 
Graham,  1  Hen.  &  M.  (11  Va.)  13. 
W.  Va. — Tompkins'  Exr.  v.  Stephens, 
10  AV.  Va.   156. 

98.  Goodwin  r.  Wiles,  76  S.  C.  507, 
57  S.  E.  547;  Powers  f.  McEachern,  7 
S.   C.  290. 

[a]  Where  issues  are  to  be  passed 
upon  by  the  jury,  the  parties,  if  not 
satisfied  with  such  issues  as  are  pro- 
posed, and  being  desirous  that  other 
issues  should  be  submitted,  have  the 
right  to  suggest  issues,  but  if  they  fail 
to  do  so,  they  cannot  complain  after- 
wards.    Obear  v.  Grny,  68  Ga.  182. 

99.  Ariz. — Taggart,  etc.  Co.  v.  Clack, 
8  Ariz.  295,  71  Pac.  925.  HI.— Williams 
r.  Bishop,  15  111.  553.  la.— Chamber- 
lain V.  Juppiers,  11  Iowa  513.  Md. 
Barth  r.  Rosenfeld,  36  Md.  604.  S.  C. 
Frank  r.  Humphrevs,  24  S.  C.  325. 

1.  Hoobler  v.  Hoobler,  128  111.  645, 
21  N.  E.  571. 

2.  Webb  V.  King,  21  App.  Cas.  (D. 
C.)  141;  MeGrath  r.  Norcross,  83  N.  J. 
Eq.   355,   93  Atl.  801. 
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equity  should  be  observed  and  followed  as  far  as  possil)le.''  The  chan- 
cellor has  the  power  to  designate  which  party  shall  uphold  the  af- 
firmative of  the  issue.* 

2.  Instructions.  —  a.  Necessity  for.  —  In  suits  of  purely  equitable 
cognizance,  in  which  the  submission  of  issues  to  a  jury  is  discretionary 
with  the  court,  instructions  need  not  be  given,  the  office  of  the  jury 
in  such  cases  being  advisory  only.^  Neither  party  has  the  right  to 
insist  upon  instructions.'^ 

b.  Nature  of  WJie7i  Given.  —  Since  a  jury  in  chancery  can  merely 
respond  to  special  issues,  instructions,  when  given,  should  not  be  gen- 
eral but  should  be  only  such  as  could  aid  the  jury  in  deciding  the 
particular  questions  of  fact  submitted  to  them.'^  Where  several  issues 
are  submitted  the  court  may  instruct  the  jury  that  such  issues  must 
be  answered  separately,®  or  direct  the  jury  to  find  a  general  verdict.^ 

c.  Peremptory  Charge.  —  "Wliere  the  parties  are  not  entitled,  as  of 
course,  to  a  jury,  tlie  court  may  direct  the  jury  what  verdict  they 
shall  find."  This  may  be  done  by  courts  of  equity,  not  only  in  cases 
in  which  such  a  peremptory  charge  is  justified  by  the  evidence,^^  but 
also  in  cases  in  which  the  evidence  is  conflicting.^^ 


3.  Elv  r.  Early,  94  N.  C.  1. 

4.  Trimmer  v.  Liles,  58  S.  C.  284,  36 
S.  E.  652. 

5.  Stillwell  r.  Bell.  248  Mo.  61,  154 
S.  W.  85;  Watson  f.  Borah,  37  Okla. 
357,  132  Pac.  347. 

As  to  instructions  generally,  see  the 
title  "Instructions." 

As  to  instructions  on  special  inter- 
rogatories, see  the  title  "Special  In- 
terrogatories to  Juries." 

6.  Cal. — Scheerer  v.  Goodwin,  125 
Cal.  154,  57  Pac.  789.  Idaho.— Kelly 
r.  Perrault,  5  Idaho  221,  48  Pac.  45. 
Nev.— Van  Vleet  v.  Olin,  4  Nev.  95,  97 
Am.  Dec.  513.  Okla. — Galer  v.  Ber- 
rian,  43  Okla.  303,  140  Pac.  155;  Wah- 
tah-noh-zhe  V.  Moore,  36  Okla.  631,  129 
Pac.  877. 

[a]  In  equity  the  court  has  a  right 
to  submit  to  the  jury  such  questions 
as  it  chooses  and  to  give  only  such  in- 
structions as  it  might  see  fit,  and  the 
refusal  to  give  any  instructions  is  not 
error.  Eoyce  v.  Latshaw,  15  Colo.  App. 
420,  62  Pac.  627. 

7.  Ga. — Livingston  V.  Taylor,  132 
Ga.  1,  63  S.  E.  694.  Ind.— Farmers ' 
Bank  v.  Butterfield,  100  Ind.  229.  Kan. 
Stickel  V.  Bender,  37  Kan.  457,  15  Pac. 
580. 

[a]  The  court  is  not  required  to  in- 
struct the  jury  on  points  irrelevant  to 
the  questions  to  be  determined  by  the 
jury,  however  pertinent  they  might  be 
to  other  parts  of  the  case.     Carlisle  v. 


Foster,  10  Ohio  St.   198;   Perry  t*.  Cliff 
(Tenn.  Ch.  App.),  54  S.  W.  121. 

8.  Bannon  v.  Bannon,  etc.  Co.  (Ky.), 
119   S.   W.   1170. 

9.  Evaus  V.  Boss,  2  Cal.  Unrep.  543, 
8  Pac.  88. 

10.  Hess  v.  Miles,  70  Mo.  203;  Pier 
V.   Prouty,  67   Wis.  218,   30  X.  W.   232. 

11.  Eobinson  r.  Drvden,  118  Mo. 
534,  24  S.  W.  448;  Sparks  r.  Eoss,  72. 
N.  J.  Eq.  762,  65  Atl.  977. 

[a]  It  is  not  error  to  instruct  the 
jury  to  find  for  the  defendants  upon 
all  the  issues  submitted,  providing  the 
finding  is  authorized  by  the  evidence, 
as  in  effect  such  finding  is  the  finding 
of  the  court,  which  it  has  the  right  to 
make.  Southern  Bank  of  Fulton  v. 
Nichols,    202    Mo.    309,   100   S.   W.    613. 

12.  Continental  Trust  Co.  v.  Knight, 
27  Colo.  App.  257,  147  Pac.  1091. 

[a]  The  rule  that  it  is  error  for  the 
court  to  instruct  the  jury  to  render 
its  verdict  for  one  or  the  other  party 
when  the  evidence  is  conflicting  does 
not  obtain  in  equity,  where  the  jury 
is  impaneled  merely  as  a  body  ad- 
visory to  the  court  to  assist  it  in  de- 
termining disputed  facts.  In  such  cases 
the  court  may,  under  conflicting  evi- 
dence, reject  the  verdict  of  the  jury 
and  may  direct  a  particular  verdict 
upon  the  facts  as  being  in  accord  with 
its  own  conclusions,  even  though  the 
evidence  is  conflicting.  Galvin  V. 
Palmer,  113  Cal.  46,  45  Pac.  172. 
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d  Error  in  Instructions.  — Error  cannot  be  predicated  upon  in- 
structions given^^  or  refused  by  the  court.^^  In  determining  the  cor- 
rectness of  the  findings  in  a  suit,  the  appellate  court  does  not  review 
the  instructions,  but  considers  the  evidence  introduced  on  trial  in 
order  to  decide  the  cause  on  its  merits.^^  _  .  ,  ,      . 

I  Verdict  ind  Decree/'^  —  In  suits  in  which  a  trial  by  jury  is  not 
expressly  provided  by  statute,^^  the  verdict  of  a  jury  is  advisory  only,^« 


13.  Cal.— Richardson  v.  City  of  Eu- 
reka, 110  Cal.  441,  42  Pac.  9G5;  Hew- 
lett V.  Piloher,  85  Cal.  542,  24  Pac. 
781.  HI.— Pittenger  v.  Pittenger,  208 
111.  582,  70  N.  E.  699.  Mo.— Waddiug- 
ton  V.  Lane,  202  Mo.  387,  100  S.  W. 
1139;  Pixlee  v.  Osborn,  48  Mo.  313. 
Compare  Morris  v.  Morris,  28  Mo.  114, 
holding  that  an  instruction  comment- 
ing on  the  evidence,  is  improper.  Neb. 
Peterson  u.  Bauer's  Estate,  76  Neb. 
652,  107  N.  W.  993,  111  N.  W.  361. 
Okla.— Watson  v.  Borah,  37  Okla.  357, 
132  Pac.  347.  S.  C. — Frank  v.  Hum- 
phreys, 24  S.  C.  325.  S.  D.— Niles  v. 
Lee,' 31  S.  D.  234,  140  N.  W.  259.  Wis. 
Huse  V.  Washburn,  59  Wis.  414,  18  N. 
W.  341. 

[a]  In  a  case  of  a  purely  equitable 
nature  the  refusal  to  give  a  correct 
instruction  asked  or  the  misdirection 
of  the  jury  is  not  an  error  which  will 
authorize  the  reversal  of  a  judgment, 
as  a  court  of  equity  is  not  bound  or 
controlled  by  the  verdict  in  such  case. 
Van  Vleet  v.  Olin,  4  Nev.  95,  97  Am. 
Dec.  513. 

14.  Cal.— Eiley  v.  Martinelli,  97  Cal. 
575,  32  Pac.  579,  33  Am.  St.  Rep.  209, 
21  L.  R.  A.  33;  Hewlett  v.  Pilcher,  85 
Cal.  542,  24  Pac.  781.  Colo.— Saint  v. 
Guerrerio,  17  Colo.  448,  30  Pac.  335,  31 
Am.  St.  Rep.  320.  Mo.— Blood  v.  Sov- 
ereign Camp,  140  Mo.  App.  526,  120 
S.  W.  700.  Mont.— Moss  v.  Goodhart, 
47  Mont.  257,  131  Pac.  1071.  Pa. 
Yost  V.  Mensch,  141  Pa.  73,  21  Atl. 
507. 

15.  Cal.— Rockhill  v.  Parker,  22  Cal. 
App.  367,  134  Pac.  720.  Mc— Troll  v. 
Spencer,  238  Mo.  81,  141  S.  W.  855, 
Ann.  Cas.  1913 A,  276;  Bouton  v.  Pip- 
pin, 192  Mo.  469,  91  S.  W.  149.  Mont. 
Ferris  v.  McNally,  45  Mont.  20,  121 
Pac.  889. 

16.  See  generally  the  titles  * 'De- 
crees;" "Verdict." 

17.  U.  S.— Pacific  Coal  &  Transp. 
Co.  V.  Pioneer  Min.  Co.,  205  Fed.  577, 
123  C.  C.  A.  593.  Cal.— De  Arellanes 
r.  Arellanes,  151  Cal.  443,  90  Pac.  1059. 
Colo. — Johnson   v.    First     National,    24 
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Colo.  App.  23,  131  Pac.  284.  lU.— Lar- 
son V.  Glos,  235  111.  584,  85  N.  E.  926. 
Me. — Farnsworth  v.  Whiting,  106  Me. 
430,  76  Atl.  909. 

18.     U.  S. — Van  Iderstine  f.  Nation- 
al   Dis.    Co.,    227    r.    S.    575,    33    Sup. 
Ct.  343,  57  L.  ed.  652;   Quinby  v.  Con- 
Ian,  104  U.  S.  420,  26  L.  ed.  800;  Watt 
r.  Starke,  101  U.  S.  247,  25  L.  ed.  826. 
Ariz. — Dcolev  v.  Burlington,    etc.    Co., 
12    Ariz.    332,    100    Pac.    797;    Taggart, 
etc.   Co.  V.   Clack,   8   Ariz.  295,   71   Pac. 
925;   Egan  r.   Estrada,   6   Ariz.   248,   56 
Pac.   721.     Ark. — Hinkle   r.   Hinkle,   55 
Ark.    583,    18    S.    W.    1049.      Cal.— Dia- 
mond Coal  Co.   V.  Cook,  129  Cal.  xviii, 
61   Pac.   578;    Moore  v.   Copp,   119   Cal. 
429,   51    Pac.    630;    Johnson   v.   Powers, 
65    Cal.    179,    3    Pac.     625;     Evans     v. 
Ross,   2    Cal.    IJnrep.   543,    8     Pac.     88. 
Colo.— Kock  r.  Story,  47  Colo.  335,  107 
Pac.    1093;    Weiss    v.    Ahrens,    24    Colo. 
App.  531,  135  Pac.  987.     Idaho.— Sand- 
strom  V.   Smith,   12  Idaho   446,   86  Pac. 
416;  Curtis  r.  Kirkpatrick,  9  Idaho  629, 
75    Pac.    760;    Bradv    v.   Tost,    6    Idaho 
273,    55    Pac.    542.  "   111.— De     Graff     v. 
Manz,  251  111.  531,  96  N.  E.  516;  Riehl 
r.    Riehl,    247    Hi.    475,   93    N.    E.    318; 
Larson   v.   Glos,   235   111.   584,   85   N.   E. 
926.     Ind.— Seisler  r.   Smith,   46   N.   E. 
993;   Chicago  I.  &  L.  Rv.  Co.  v.  Myers 
(Ind.   App.),   105   X.   E.   645;    Halstead 
v.    Coen,    31    Ind.    App.    302,    67    N.    E. 
957.     Kan.— Culp   r.  Mulvane,  66  Kan. 
143,  71  Pac.  273;  Wood  r.  Turbush,  63 
Kan.  779,  66  Pac.  991;   Bates  r.  Bates, 
61   Kan.   859,   59   Pac.   639.      Ky.— Con- 
solidation  Coal  Co.   r.  Vanover,  179  S. 
W.  43;  Walton  Brick  Co.    V.    Anderson 
F.    &   M.   Works,    142    Kv.    274,    134   S. 
W.  136;  Stirman  r.  Crabtree,  122  S.  W. 
194;   Leigh   r.   Citizens'   Sav.   Bank,   31 
Ky.  L.   Rep.   251,   102   S.  W.   233.     Me. 
Rolfe    v.    Patrons',    etc.    Co.,    105    Me. 
58,  72  Atl.  732.     Mich.— Detroit  Tnited 
Ry.  V.  Smith,  144  Mich.  235,  107  N.  W. 
922.     Mo. — Northrip   r.  Burge,  255  Mo. 
641,  164  S.  W.   584;   Chadwell  v.  Reed, 
198   Mo.    359,   95    S.   W.    227;    Blood   v. 
Sovereign  Camp,  140  IMo.  App.  526,  120 
,S.  W.  700.     Mout.— Ferris  v.  McNaUy, 
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and  the  court  is  under  no  legal  obligation  to  abide  by  it.^"    The  chan- 
cellor in  reaching  a  final  conclusion  may  modify  the  verdict,^"  reject^^ 


45  Mont.  20,  121  Pae.  889;  O'Rourke 
V.  Butte  Lodge,  19  Mont.  541,  48  Pac. 
1106;  Arnold  v.  Sinclair,  11  Mont.  556, 
29  Pac.  1125,  28  Am.  St.  Rep.  489. 
Neb. — Peterson  v.  Bauer's  Estate,  76 
Neb.  652,  107  N.  W.  993,  111  N.  W. 
361.  N.  Y.— Acker  v.  Leland,  109  N.  Y. 
5,  15  N.  E.  743;  Clark  v.  Moslier,  107 
N.  Y.  118,  14  N.  E.  96,  1  Am.  St.  Rep. 
798;  Wilson  v.  Heath,  23  Misc.  714,  53 
N.  Y.  Supp.  166.  N.  C. — Humphreys  v. 
Ward,  74  N.  C.  784.  N.  D.— Gresens 
V.  Martin,  27  N.  D.  231,  145  N.  W. 
823;  Spencer  v.  Beiseker,  15  N.  D.  140, 
107  N.  W.  189.  Okla.— Galer  v.  Berrian, 
43  Okla.  303,  140  Pae.  155;  Watson  v. 
Borah,  37  Okla.  357,  132  Pac.  347; 
Wah-tah-noh-zhe  v.  Moore,  36  Okla. 
631,  129  Pac.  877.  Pa.— Evans  V. 
Quinlan,  240  Pa.  298,  87  Atl.  858;  Wil- 
son V.  Wilson,  142  Pa.  572,  21  Atl.  985; 
Canavan  v.  Paye,  34  Pa.  Super.  91; 
Kelly  &  Co.  v.  Herb,  14  Pa.  Co.  Ct. 
22.  R.  I.— Law  v.  Miller,  24  R.  I.  14, 
51  Atl.  1051.  S.  C— Peake  v.  Peake, 
17  S.  C.  421;  Small  V.  Small,  16  S.  C. 
64.  S.  D.— Kickland  v.  Egan,  155  N. 
W.  192;  Meyer,  etc.  Co.  v.  Shenkberg 
Co.,  11  S.  D.  620,  80  N.  W.  126;  Upton 
V.  Hugos,  7  S.  D.  476,  64  N.  W.  523. 
Utali. — Escamilla  v.  Pingree,  44  Utah 
421,  141  Pac.  103,  L.  R.  A.  1915B, 
475;  Toltee,  etc.  Co.  v.  Cook,  24  Utah 
453,  67  Pac,  1123.  Va.— Hull  v.  Watts, 
95  Va.  10,  27  S.  E.  829.  Wash.— J?i  re 
Enos'  Estate,  79  Wash.  583,  140  Pac. 
675;  Leitch  v.  Young,  60  Wash.  446, 
111  Pac.  449.  Wis. — Kammermeyer  v. 
Hilz,  116  Wis.  313,  92  N.  W.  1107; 
Taylor  v.  Collins,  51  Wis.  123,  8  N.  W. 
22. 

19.  U.  S.— Kohn  v.  McNulta,  147  U. 
S.  238,  13  Sup.  Ct.  298,  37  L.  ed.  150; 
Idaho,  etc.  Co.  v.  Bradbury,  132  U.  S. 
509,  10  Sup.  Ct.  177,  33  L.  ed.  433; 
Ely  V.  Monson  &  B.  Mfg.  Co.,  8  Fed. 
Cas.  No.  4,431.  Ariz. — Henry  v.  Mayer, 
6  Ariz.  103,  53  Pac.  590.  Cal.— Sweet- 
zer  V.  Dobins,  65  Cal.  529,  4  Pac.  540; 
Johnson  v.  Powers,  65  Cal.  179,  3  Pac. 
625.  Colo.— McClelland  v.  Bullis,  34 
Colo.  69,  81  Pac.  771;  Buckers,  etc.  Co. 
V.  Farmers,  31  Colo.  62,  72  Pac.  49; 
McDonald  v.  Thompson,  16  Colo.  13,  26 
Pac.  146;  Weiss  v.  Ahrens,  24  Colo. 
App.  531,  135  Pac.  987.  lU.— Pittenger 
V.  Pittenger,  208  HI.  582,  70  N.  E.  699; 
Stevens  v.  Shannahan,  160  HI.  330,  43 


N.  E.  350.  Ind. — Brundage  v.  Deschler, 
131  Ind.  174,  29  N.  E.  921.  Ky.— Au- 
heier  v.  He  Long,  164  Ky.  694,  176  S. 
W.  195;  Walton  Brick  Co.  v.  Anderson 
F.  &  M.  Works,  142  Ky.  274,  134  S.  W. 
136.  Me. — Rolfe  v.  Patrons',  etc.  Co., 
105  Me.  58,  72  Atl.  732.  Mich.— De- 
troit, etc.  Rv.  V.  Smith,  144  Mich.  235, 
107  N.  W.  922.  Mo.— Troll  v.  Spencer, 
238  Mo.  81,  141  S.  W.  855,  Ann.  Cas. 
1913A,  276;  Southern  V.  Nichols,  202 
Mo.  309,  100  S.  W.  613;  Burdall  V. 
Johnson,  122  Mo.  App.  119,  99  S.  W.  2. 
Neb.— Bank  v.  Alter,  61  Neb.  359,  85 
N.  W.  300.  N.  Y.— Chapin  v.  Thomp- 
son, 58  How.  Pr.  46.  Okla.— Watson 
V.  Borah,  37  Okla.  357,  132  Pac.  347. 
S.  C— Talbott  f.  Sandifer,  27  S.  G. 
623,  3  S.  E.  221.  Utah.— Smith  v. 
Richardson,  2  Utah  424.  Va.— Reed  v. 
Richmond,  4  S.  E.  587.  Wash.— Leitch 
V.  Young,  60  Wash.  446,  111  Pac.  449. 
But  see  Clark  v.  Congregational  Soc, 
45  N.  H.  331 ;  Nease  v.  Capepart,  15  W. 
Va.  299,  holding  that  the  verdict  is 
conclusive  unless  there  is  some  suffi- 
cient ground  for  setting  it  aside,  and 
that  the  decree  should  be  rendered  iu 
accordance  therewith. 

20.  Colo.^Central  Life,  etc.  v.  Mul- 
ford,  45  Colo.  240,  100  Pac.  423.  Kan. 
Bates  V.  Bates,  61  Kan.  859,  59  Pac. 
639.  N.  Y.— Acker  v.  Leland,  109  N. 
Y.  5,  15  N.  E.  743.  Va.— Hull  v.  Watts, 
95  Va.  10,  27  S.  E.  829. 

[a]  "The  power  to  disregard  or 
modify  the  findings  of  a  jury  in  a  chan- 
cery cause  is  inherent  in  the  court, 
the  object  of  the  verdict  being  not  to 
decide  the  case,  but  to  instruct  or  ad- 
vise the  conscience  of  the  chancellor. 
And  this  rule  is  not  of  modern  origin 
but  is  hoary  with  age,  and  plainly  laid 
down  and  recognized  all  through  the 
books."  Smith  v.  Richardson,  2  Utah 
424. 

21.  u.  S. — Clyde  v.  Richmond  &  D. 
R.  Co.,  72  Fed.  121,  18  C.  C.  A.  467. 
Ala. — Robinson  f.  Inzer,  70  So.  717. 
Cal.— Ostrom  V.  De  Yoe,  4  Cal.  App. 
326,  87  Pae.  811;  Evans  V.  Ross,  2  Cal. 
Unrep.  543,  8  Pac.  88.  Colo.— Hobson 
V.  Anderson,  34  Colo.  444,  83  Pac.  634; 
McClelland  v.  Bullis,  34  Colo.  69,  81 
Pae.  771.  111.— Riehl  r.  Riehl,  247 
111.  475,  93  N.  E.  318.  Ky.— Consolida- 
tion Coal  Co.  V.  Vanover,  179  S.  W. 
43;  Leigh  v.  Citizens  Sav.  Bank,  31  Ky. 
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it  in  toto,  or  render  a  decree  contrar}^  thereto.^-  The  verdict  of  a 
jury  is  not  the  sole  basis  of  a  decree,  but  the  decree  must  be  made 
as  the  result  of  the  chancellor's  judgment  upon  the  evidence,  aided 
merely  by  the  jury,^^  and  where  he  merely  follows  the  verdict  and 
refuses  to  exercise  his  own  judgment  in  the  •  case,  the  decree  is  er- 
roueous.2*  But  a  special  verdict  adopted  by  the  court  is  equivalent 
to  findings  by  the  court,-^  and  is  part  of  the  judgment  roll,^*^  and 
has  the  conclusive  effect  of  a  final  adjudication.^^  A  court  of  equity 
need  not  formally  set  aside  the  verdict  of  a  jury  upon  issues  sub- 
mitted to  it  before  making  a  decree  according  to  its  own  view  of  the 
evidence.^^  But  it  must  in  such  instance  give  the  party,  against  whom 
such  determination  of  the  case  is  made,  an  opportunity  to  be  heard 
before  it  as  a  court.^^  "Where .  it  appears  that  the  jury  has  made  a 
mistake,  the  court  may  send  the  jury  back  for  further  consideration 
of  the  questions  submitted. ^° 

Where  the  issues  have  been  tried  in  a  court  of  law,  the  trial  court  proceeds 


251,  102  S.  W.  233.  Me.— Farnswortli 
f.  Whiting,  106  Me.  430,  76  Atl.  909. 
Mo. — Northrip  v.  Burge,  255  Mo.  641, 
164  S.  W.  584.    N.  Y.— Acker  r.  Leland, 

109  N.  Y.  5,  15  N.  E.  743.  Okla.— Wat- 
son V.  Borah,  37  Okla.  357,  132  Pae. 
347.  Tenn. — Connor  v.  Frierson,  98 
Tenn.  183,  38  S.  W.  1031;  Continental 
Nat.  Bank  v.  First  Nat.  Bank,  1  Tenn. 
Ch.  App.  449.     Va.— Carter  V.  Jeffries, 

110  Va.  735,  67  S.  E.  284. 

22.  U.  S.— Idaho,  etc.  Co.  v.  Brad- 
bury, 132  U.  S.  509,  10  Sup.  Ct.  177, 
33  L.  ed.  433.  Cal.— Diamond  Coal  Co. 
V.  Cook,  129  Cal.  xvii,  61  Pae.  578.  III. 
Biggerstaff  v.  Biggerstaff,  180  111.  407, 
54  N.  E.  333.  Mont.— O 'Rourke  v. 
Butte  Lodge,  19  Mont.  541,  48  Pae. 
1106.  N.  y.— Sidway  v.  Sidway,  7  N. 
Y.  Supp.  421.  S.  C— Newbold  v.  Mc- 
Crorey,  87  S.  E.  542;  Ivy  v.  Clawson, 
14  S.  C.  267. 

[a]  Where  a  trial  by  jury  iu  equltv 
cases  is  not  a  matter  of  right  but  of 
discretion,  the  verdict  of  the  jury  is 
not  binding  upon  the  chancellor  and 
does  not  control  his  judgment,  and  the 
discretion  continues  throughout  the  en- 
tire hearing  of  the  ease  and  author- 
izes the  court  to  discharge  the  jury 
•without  a  verdict  and  find  the  facts 
for  itself  or  direct  a  verdict  accord- 
ing to  its  own  ideas.  In  re  Peck's  Es- 
tate, 87  Vt.  194,  88  Atl.  568. 
.oP'  ..I^ahc— Ramsay  v.  Hart,  1  Idaho 
tor  I,"^-— ?etcham  v.  Brazil,  etc.  Co., 
88  Ind.  515.  S.  C— Rynerson  v.  Al- 
lison, 28  S.  C.  81,  5  S.  E.  218. 

[a]  Where  certain  issues  are  sub- 
mitted to  the  jury  and  the  trial  judge, 
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acting  entirely  on  the  answers  given 
by  the  jury  to  specific  questions,  re- 
fuses to  exercise  his  own  judgment  in 
the  case  and  makes  a  decree  in  accord- 
ance with  the  verdict,  mandamus  is  the 
proper  remedy  to  require  the  trial  judge 
to  set  aside  the  decree  and  to  hear  the 
cause  and  decide  it  himself.  Brown  v. 
Kalamazoo  Circuit  Judge,  75  Mich.  274, 
42  N.  W.  827,  13  Am.  St.  Rep.  438,  5 
L.  R.  A.  226. 

24.  Chicago  I.  &  L.  Ry.  Co.  v.  My- 
ers (Ind.  App.),  105  N.  E.  645;  Brown 
V.  Kalamazoo  Circuit  Judge,  75  Mich. 
274,  42  N.  W.  827,  13  Am.  St.  Rep.  438, 
5  L.  R.  A.  226. 

25.  Morrison  v.  Stone,  103  Cal.  94, 
37  Pae.  142;  Bates  V.  Gage,  49  Cal. 
126;  Kammermever  v.  Hilz,  116  Wis. 
313,  92  N.  W.  1107. 

[a]  It  is  not  necessary  that  the 
word  "adopt"  be  used  in  the  judg- 
ment in  order  to  show  an  adoption  by 
the  court  of  the  verdict  of  the  jury, 
where  from  the  recitals  in  the  judg- 
ment it  is  manifest  that  the  court  did 
adopt  the  findings  of  the  jury.  Gold- 
man V.  Rogers,  85  Cal.  574,  24  Pae.  782. 

26.  Goldman  v.  Rogers,  85  Cal.  574, 
24  Pae.  782. 

27.  Clink  v.  Thurston,  47  Cal,  21; 
INladison  University  v.  White,  25  Hun 
(X.  Y.)  490. 

28.  Idaho,  etc.  Co.  v.  Bradbury,  132 
U.  S.  509,  10  Sup.  Ct.  177,  33  L.  ed. 
433. 

29.  Yickers  v.  Buck,  etc.  Co.,  65 
Kan.  97,  68  Pae.  1081. 

30.  Hegeman  v.  Cantrell,  8  Jones  & 
S.    (N.  Y.)   381. 
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no  further  witli  the  cause  than  to  certify  the  verdict  to  the  court  of 
chancery  for  further  action.^^  It  is  not  necessary  that  the  report 
certifying  the  verdict  should  detail  the  evidence,  but  a  general  state- 
ment thereof  is  sufficient.^^  While,  generally,  a  verdict  on  an  issue 
at  law  will  not  be  set  aside,  where  the  judge,  before  whom  such  issue 
was  tried,  certifies  that  he  is  satisfied  with  the  verdict,^^  the  chancellor 
is  not  bound  by  the  certificate  of  the  judge  of  the  court  of  law.^* 

On  appeal,  special  findings  of  a  jury  on  questions  submitted  to  it  in 
an  equity  case  are  entitled  to  but  little  weight  as  against  contrary 
findings  made  by  the  court  itself,^^ 

Verdict  Covering  Only  Part  of  Issues.  —  "Wliere  the  verdict  of  the  jury 
does  not  dispose  of  all  the  essential  issues,  the  court  may  either  frame 
further  issues  for  submission  to  the  jury,^*'  or  proceed  to  hear  the 
remaining  issues.^^ 

Where  the  jury  disagrees  on  one  of  the  issues,  it  is  not  an  abuse  of 
discretion  to  discharge  such  issue  for  the  jury,  leaving  it  to  be  tried 
by  the  court. ^* 

Statutory  provisions  tending  to  abolish  all  distinctions  between  law 
and  equity  proceedings  do  not  change  the  effect  of  a  verdict  rendered 
on  issues  in  equity.^^ 

When  Jury  Is  Demandable  as  of  Right.  —  But  in  jurisdictions  in  which 
the  issues  are  triable  by  jury,  as  a  matter  of  right,  a  court  of  chan- 
cery has  no  inherent  power  to  disregard  the  verdict  of  a  jury.^"  In 
such  cases  the  trial  of  the  issues  submitted  to  a  jury  is  governed  by 
the  same  rules  as  the  trial  of  an  issue  at  law  before  a  jury,^^  and  the 
finding  of  the  jury  is  conclusive  unless  the  verdict  is  set  aside  and  a 
new  trial  granted.*^ 


31.  Baker  v.  King,  6  Yerg.  (Tenn.) 
402. 

[a]  When  an  issue  is  sent  to  a  court 
of  law,  the  court  of  equity  does  not 
part  with  the  control  of  the  issue  but 
simply  calls  into  requisition  the  aid  of 
the  court  of  law,  and  when  the  jury 
returns  the  verdict,  the  court  of  law 
has  done  all  it  was  requested  to  do, 
and  returns  the  verdict  to  the  court 
of  equity,  taking  no  further  action  in 
the  matter.  Fisher  v.  Carroll,  4G  N.  C. 
27. 

32.  Bassett  r.  Johnson,  2  N.  J.  Eq. 
154;   Saylor's  Appeal,  39  Pa.  495. 

33.  Prudden  v.  Lindsley,  31  N.  J. 
Eq.   436. 

34.  Dunn  v.  Dunn,  11  Mich.  284; 
Grigsby  v.  Weaver,  5  Leigh  (32  Va.) 
197. 

35.  Mever,  etc.  Co.  v.  Shenkberg 
Co.,  11  S.D.  620,  80  N.  W.  126. 

36.  Clark  v.  Eoberts,  206  Mass.  235, 
92  N.  E.  461;  Waddington  v.  Lane,  202 
Mo.  387,  100  S.  W.  1139. 

37.  Mass. — Dudley    v.    Dudley,    176 


Mass.  34,  56  N.  E.  1011.  Mo.— Deeper 
r.  Lvon,  68  Mo.  216.  Vt. — Adams  r. 
Soule,   33   Vt.   538. 

38.  Shapira  v.  D'Arcy,  180  Mass. 
377,  62  N.  E.  412. 

39.  Brown  v.  Kalamazoo  Circuit 
Judge,  75  Mich.  274,  42  N.  W.  827,  13 
Am.  St.  Eep.  438,  5  L.  R.  A.  226; 
Bvrne  r.  McKeachie,  29  S.  D.  476,  137 
X.  W.  343. 

Compare,  Marvin  v.  Duteher,  26  ]Minn. 
391,  4  N.  W.  685. 

40.  Cal. — Reiner  v.  Schroeder,  146 
Cal.  411,  80  Pac.  517.  Ky.— Hill  v. 
Phillips'  Admr.,  10  Kv.  L.  Rep.  31,  7 
S.  W.  917.  N.  Y.— Danziger  r.  Metro- 
politan El.  Rv.  Co.,  81  Hun  5,  30  N.  Y. 
Supp.  580;  ]\iellpn  r.  Mellen,  16  N.  Y. 
Supp.  191.  N.  C— Whitted  v.  Fuquay, 
127  N.  C.  68,  37  S.  E.  141. 

41.  Mavville  r.  French,  246  111.  434, 
92   N.   E.   919. 

See  the  title  "Special  Interrogatories 
to  Juries." 

42.  Niggcler  r.  Maurin,  34  Minn. 
118,  24  N.'W.  369;  Marvin  v.  Duteher, 
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J  New  Triu.-I.  Generally.  -  In  considering  an  application 
for  a  new  trial  of  issues  in  equity  the  chancellor  is  guided  by  different 
rides  from  those  governing  courts  of  law  in  passing  upon  similar  ap- 
Xation  -  The  inquiry  with  the  chancellor  is  not  so  much  whether 
errors  of  law  occurred  on  the  trial,  but  whether  the  verdict  relieves 
his  mind  of  the  doubts  which  prompted  the  submission  of  issues  to  a 
iurv**  If  the  court  is  satisfied  that  substantial  justice  has  been  done, 
the  verdict  will  not  be  disturbed  on  mere  technical  grounds.^^  But, 
on  the  other  hand,  if  the  court  is  dissatisfied  with  the  verdict,  a  new 
trial  will  be  granted  upon  much  slighter  grounds  than  m  ordinary 
actions  at  law/«  The  court  may  on  its  own  motion  direct  a  new_  trial, 
and  may  order  several  new  trials  until  satisfied.*^  A  ne^y  trial  will 
be  granted,  where  the  verdict  is  not  responsive  to  the  issup_s  sub- 
mitted *^     But  improper  rulings  on  the   admissibdity  of  evidence, 


26  Minn.  391,  4  N.  W.  685;  McClave 
f.  Gibb,  157  N.  Y.  413,  52  N.  E.  186 
See  Franklin  v.  Greene,  2  Allen  (Mass.) 
519,  and  infra,  III,  J,  2. 

43.  Barnett  f.  Montgomery,  etc.  E. 
Co.,  51  Ala.  555.  But  see  Clark  V.  Con- 
gregational Soc,  45  N.  H.  331. 

[a]  ''A  new  trial  may  be  granted 
in  a  court  in  equity  when  it  would  not 
be  in  a  court  at  law,  and  vice  versa." 
Larrabee  v.  Grant,  70  Me.  79. 

44.  Glenn  v.  Crescent,  etc.  Co.,  145 
Kv.  137,  140  S.  W.  43,  37  L.  R.  A.  (N. 
S.)   197. 

[a]  Where  an  issue  has  been  di- 
rected and  the  verdict  rendered  there- 
on is  attacked,  the  court  of  chancery 
has  the  power  "to  consider  alleged 
trial  errors  as  well  as  the  evidence 
reported  to  it  by  the  law  court  for  the 
purpose  of  determining  whether  the  er- 
roneous rulings  (if  they  appeared)  were 
such  as  to  destroy  the  value  of  the 
verdict  as  a  means  of  satisfying  the 
conscience  of  the  chancellor."  Mc- 1 
Andrews,  etc.  Co.  V.  Camden,  78  N.  J. 
Eq.  244,  78  Atl.  232. 

45.  Bassett  v.  Johnson,  2  N.  J.  Eq. 
154. 

[a]  The  purpose  of  an  issue  in 
equity  being  to  inform  but  not  to  con- 
trol the  conscience  of  the  chancellor, 
he  may  refuse  a  new  trial,  if  his  con- 
science is  satisfied,  notwithstanding  a 
mistake  in  the  rejection  or  admission 
of  evidence  at  the  trial.  Gray  f.  Si- 
mon, 2  Phila.   (Pa.)   348. 

46.  Larrabee  v.  Grant,  70  Me.  79; 
Dunn  V.  Dunn,  11  Mich.  284. 

[a]  In  equity  cases  the  ''court  may 
grant  or  deny  the  motion  for  reasons 
which  would  not  be  sufficient  to  induce 
or  authorize  a  like  decision  in  an  ac- 
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tion  at  law."     Clavton  r.  Yarrington, 
33  Barb.   (X.  Y.)   144. 

47.  If  the  chancellor  prefers  by  rea- 
son of  the  unsettled  condition  of  Ms 
mind  after  hearing  the  evidence  to 
have  the  advice  of  another  jury,  he 
may  set  the  verdict  aside  and  impanel 
another  jury  to  try  the  issue.  Gaby 
v.   Hankins,   86   111.   App.  529. 

48.  Williams  f.  Bishop,  15  Dl.  553. 
Compare,  Clark  v.  Congregational  Soc, 
45  N.  H.  331. 

49.  Kirby  v.  Newsance,  9  N.  C.  105. 
[a]     The  verdict  must  be  responsive 

to  the  issue  directed;  otherwise  the 
court  has  not  before  it  the  very  facts 
for  the  ascertainment  of  which  the  is- 
sue was  directed,  and  in  such  instance 
the  verdict  must  be  set  aside.  Mar- 
shall's Exrs.  i:  Marshall's  Exrs.,  18  W. 
Va.  395. 

50.  Ind. — Ketcham  v.  Brazil,  ete. 
Co.,  88  Ind.  515.  S.  C— Frank  v.  Hum- 
phrevs,  24  S.  C.  325;  Kirkpatrick  v.  At- 
kinson, 11  Eich.  Eq.  27.  Va.— Snouf- 
fer's  Admr.  r.  Hansbrough,  79  Va.  166. 
W.  Va.— Xease  r.  Capepart,  15  W.  Va. 
299.     Eng. — Barker  r.  Bay,  2  Euss.  63. 

[a]  A  new  trial  will  not  be  granted 
merely  on  the  ground  that  improper 
testimony  was  received  on  the  trial  of 
the  issue,  or  that  proper  testimony  was 
rejected,  if  from  all  the  facts  and  cir- 
cumstances the  chancellor  is  satisfied 
that  the  result  ought  not  to  have  been 
different,  if  such  testimony  had  been 
rejected  in  the  one  case  or  received  in 
the  other.  Apthorp  t\  Comstock,  2  Paige 
Ch.   (N.  Y.)   481. 

[b]  Where  the  court  ruled  improp- 
erly upon  the  question  of  the  burden 
of  proof,  such  error  may  be  disregarded 
if  the  court  believes  ' '  that  substantial 
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an  erroneous  charge  to  the  jiiry,^^  or  the  refusal  to  instruct  the  jury 
to  make  their  verdict  more  specific  are  not  grounds  for  a  new  trial 
in  a  suit  of  purely  equitable  nature.^-  It  has  been  held  that  a  court 
of  chancery  should  not  set  aside  a  verdict  upon  conflicting  evidence 
merely,  because  the  court  itself,  upon  weighing  the  evidence  would 
have  reached  a  different  result.^^     But  a  verdict  which  is  whollv  un^ 


justice  does  not  require  that  a  new 
trial  should  be  granted."  Post  v.  Ma- 
son, 91  N.  Y.  539,  43  Am.  Rep.   689. 

51.  Frank  v.  Humphreys,  24  S.  C. 
325;  Cutler  v.  Cutler,  103  Vis.  258,  79 
N.  W.  240.     See  supra,  III,  H,  2,  d. 

52.  Ketcham  v.  Brazil,  etc.  Co.,  88 
Ind.  515.    See  supra,  III,  H,  2,  d. 

53.  Clark  v.  Congregational  Soe.,  45 
N.  H.  331. 

[a]  "It  is  true  that  there  are 
numerous  English  authorities  to  the  ef- 
fect that  issues  are  sent  to  a  law 
court  for  trial  merely  to  inform  the 
conscience  of  the  chancellor,  and  that 
if  the  finding  is  not  satisfactory  to 
him,  he  may  direct  another  trial,  or 
may  even  wholly  disregard  the  verdict; 
and  in  some  cases  it  is  even  held  that 
he  will  grant  a  new  trial,  not  only 
when  the  verdict  is  against  eA'ideuee, 
but  he  will  nicely  balance  the  evi- 
dence on  both  sides,  and,  when  he 
finds  that  the  verdict  is  contrary  to 
the  weight  of  evidence,  he  will  direct 
the  issue  to  be  tried  over  again.  2 
Dan.  Ch.  Pr.  1307,  and  cases  cited. 
.  .  .  Where  the  sending  of  issues  is 
merely  a  matter  of  discretion  to  inform 
the  conscience  of  the  chancellor,  if 
there  was  no  conflicting  evidence,  or 
if  a  jury  could  find  only  one  way,  or 
if,  under  the  circumstances,  the  court 
felt  itself  more  competent  to  find  the 
facts  than  a  jury  could  be,  issues  would 
not,  ordinarily,  be  awarded  at  all;  and, 
therefore,  it  may  fairly  be  assumed 
that  if  issues  are  sent  to  a  law  court 
for  trial  the  state  of  the  proofs  is 
such,  that,  ordinarily,  the  court  would 
be  satisfied  with  the  verdict  which- 
ever way  it  might  be  found"  (citing 
and  discussing  authorities)  .  .  .  "Up- 
on a  consideration  of  these  authorities 
and  the  principles  upon  which  they  pro- 
ceed, it  is  manifest  that  the  doctrine 
of  directing  a  new  trial  when  the  chan- 
cellor is  of  the  opinion  that  the  verdict 
is  against  the  weight  of  evidence  upon 
nicely  balancing  it,  cannot  be  sus- 
tained without  much  qualification.  It 
is  often  said,  to  be  sure,  that  the  chan- 


cellor may  order  new  trials  until  his 
conscience  is  satisfied;  but  it  may  well 
be  assumed  that  his  conscience  is  satis- 
fied in  the  judicial  sense  of  that  term, 
when,  in  a  case  where  issues  are  prop- 
erly awarded,  a  jury  of  twelve  honest 
and  intelligent  men  have  returned  their 
verdict,  and  there  are  no  weighty  or 
controlling  reasons  to  believe  that  they 
were  misled.  The  issues  are  awarded 
for  the  reason  that  the  aid  of  a  jury 
is  desired  by  the  chancellor  because  of 
the  superior  fitness  of  that  tribunal, 
■with  a  viva  voce  examination  of  the 
witnesses,  to  determine  a  controverted 
question  of  fact;  and  if  the  trial  is  fair- 
ly conducted,  and  there  are  no  cogent 
reasons  to  suppose  the  verdict  to  be  the 
result  of  prejudice  or  mistake,  the  eon- 
science  of  the  chancellor,  in  ordinary 
eases,  ought  to  be  satisfied.  .  .  .  There 
may  be  cases  where  courts  of  equity 
would  order  a  new  trial,  when  courts 
of  law  wotild  not;  but  where  the  ap- 
plication is  based  upon  the  position 
that  the  verdict  is  against  evidence, 
we  can  see  no  solid  reason  for  estab- 
lishing different  rules  to  guide  the  dis- 
cretion of  the  court,  or  for  holding 
that  the  power  of  the  court  over  the 
verdict  is  greater  in  suits  in  equity 
than  at  law.  The  difference  between 
the  two  courts  is  to  a  very  great  ex- 
tent merely  formal,  and,  upon  a  great 
many  subjects,  they  have  concurrent 
jurisdiction;  and  it  is  obvious,  that,  in 
most  cases  the  verdict  is  entitled  to 
the  same  weight  in  one  court  as  the 
other,  so  far,  at  least,  as  establishing 
the  fact  in  issue  is  concerned.  The 
views  of  the  English  courts,  so  far  as 
they  tend  to  a  different  doctrine,  have 
been  greatly  influenced  by  the  policy 
of  their  law  to  discourage  the  aliena- 
tion of  inheritances  and  the  consequent 
granting  of  repeated  trials  where  the 
verdict  was  against  the  heir;  but  no 
such  policy  exists  with  us  and  we  can 
perceive  no  good  reason  for  arming  the 
chancellor  with  a  power  so  repugnant 
to  the  spirit  of  our  institutions." 
Clark  V.  First  Congregational  Soc,  45 
N.  H.  331,  334-337. 
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supported  by  the  evidence  should  be  disregarded,^*  and  a  new  trial 
granted.^^ 

2.  Where  Jury  Is  Matter  of  Right.  —  Where  the  court  of  equity 
by  virtue  of  a  statute  is  bound  to  submit  issues  to  a  jury  upon  ap- 
plication of  a  party,  the  granting  of  a  new  trial  is  to  be  determined 
according  to  the  rules  prevailing  in  actions  at  law.^®  The  verdict  in 
such  cases  is-  equally  conclusive  of  the  issues  presented  as  at  law, 
until  it  is  vacated  and  a  new  trial  is  granted  upon  any  of  the  grounds 
specified  by  the  statute." 

3.  The  Motion  and  Disposition  Thereof.  —  The  motion  for  a  new 
trial  generally  must  be  made  in  the  court  which  ordered  the  issue, 
unless  by  express  statutory  provision  the  law-court  trying  the  issues 
is  authorized  to  pass  upon  such  motion,^^  A  motion  for  a  new  trial 
of  issues  in  equity  cannot  be  made  before  a  finding  on  the  issues  sub- 
mitted to  the  jury  are  made  by  the  court.'^    The  motion  for  new  trial 


54.  White  v.  Barling,  36  Mont.  413, 
93  Pae.  348;  Upton  v.  Hugos,  7  S.  D. 
476,  64  N.  W.  523. 

[a]  Ordinarily  deference  should  be 
accorded  the  verdict  of  a  jury  upon  a 
disputed  question  of  fact  but  when  the 
evidence  upon  which  it  is  based  is  im- 
probable, uncertain  and  doubtful,  the 
verdict  should  not  be  permitted  to 
dominate  the  disposition  of  the  case. 
Wilson  V.  Heath,  23  Misc.  714,  53  N.  Y. 
Supp.  166. 

55.  N.  J. — Eowan  v.  Yarnall,  79  N. 
J.  Eq.  78,  84  Atl.  633;  Powell  ;;.  MaA^o, 
26  N.  J.  Eq.  120.  N.  C— Whitted"  *:. 
Fuquav,  127  N.  C.  68,  37  S.  E.  141. 
Pa.— Evans  v.  Quinlan,  240  Pa.  298,  87 
Atl.  858. 

56.  N.  J. — McAndrews,  etc.  Co.  v. 
City  of  Camden,  78  N.  J.  Eq.  244,  78 
Atl.  232;  Brady  v.  Carteret  Co.,  68  N. 
J.  Eq.  55,  59  Atl.  639.  jST.  Y.— Ferguson 
V.  Ferguson,  3  Sandf.  Ch.  307.  Pa. 
Green,  etc.  Ey.  Co.  v.  Moore,  64  Pa. 
79.  Wis.— In  the  Matter  of  Eliza 
Butcher,  4  N.  W.  685. 

[a]  Where  an  issue  is  tried  by  a 
jury  under  a  statutory  provision,  the 
court  should  set  the  verdict  aside  if 
the  finding  of  the  jury  is  manifestly 
wrong  and  award  a  retrial  of  the  issue 
and  on  motion  for  such  retrial  the  court 
is  to  be  governed  by  the  same  rules 
that  obtain  in  granting  new  trials  at 
law  on  the  ground  that  the  verdict  is 
not  supported  by  the  evidence.  Meeker 
V.  Meeker,  75  111.  260. 

57.  Morris  v.  Swaney,  7  Heisk. 
(Tenn.)  591.  Compare,  Connor  i;. 
Frierson,  98  Tenn.   183,  38  S.  W.  1031. 

58.  U.  S.— Watt  v.  Starke,  101  U.  S. 
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247,  25  L.  ed.  826.  Me. — Larrabee  v. 
Grant,  70  Me.  79.  N.  Y.— Doe  v.  Roe, 
6  Cow.  55.  S.  C— Sloan  v.  Westfield, 
11  S.  C.  445. 

[a]  In  equity  cases  in  which  cer- 
tain issues  are  referred  to  the  law 
court  to  be  submitted  to  a  jury,  the 
p)roper  practice  is  for  the  aggrieved 
party  to  have  the  particulars  wherein 
he  supposes  himself  injured  on  the 
trial  in  the  law  court  certified  by  the 
presidiug  judge  of  the  law  court  and 
to  make  such  certificate  the  basis  of 
a  motion  for  relief  before  the  chan- 
cellor, but  the  application  for  a  new 
trial  should  not  be  made  to  the  law 
court,  iu  which  the  issue  has  been  tried. 
Ex  parte  Col  vert,  188  Ala.  650,  65  So. 
964. 

59.  Cal.— Bell  r.  Marsh,  SO  Cal.  411, 
22  Pae.  170;  Spottiswood  r.  Weir,  66 
Cal.  525,  G  Pae.  381;  Dominguez  v. 
IMascotti,  74  Cal.  269,  15  Pae.  77''3.  Ind. 
Pence  v.  Garrison,  93  Ind.  345.  Nev. 
Duffy  v.  Moran,  12  Nev.  94. 

[aj  In  an  equity  case  where  all  the 
issues  are  not  passed  on  by  the  jur)' 
the  trial  is  not  terminated  when  the 
verdict  is  rendered  and  the  special  ver- 
dict of  the  jury  is  to  be  regarded 
merelv  as  a  portion  of  the  findings  of 
the  court.    Bates  v.  Gage,  49  Cal.  126. 

[b]  And  where  a  notice  of  inten- 
tion to  move  for  a  new  trial  is  given 
after  the  jury  had  given  their  answers 
to  the  special  issues  submitted  to  them 
but  prior  to  rendition  of  the  judgment 
by  the  court,  such  notice  is  premature 
as  the  trial  of  the  action  is  not  con- 
cluded until  the  court  renders  its  de- 
cision   upon    all    the    issues    submitted 
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should  be  based  upon  the  record  showing  the  evidence  and  proceed- 
ings upon  the  trial  of  the  issue.^"  The  granting  of  a  new  trial  in 
suits  of  purely  erjuitable  nature  rests  largely  in  the  discretion  of  the 
chancellor,<^i  and  in  some  jurisdictions  such  order  is  not  appealable." 
Where  an  appeal  lies  from  such  order  it  will  be  reversed  only  in  cases 
of  manifest  abuse  of  discretion.^^ 


to  it.  Reclamation  Dist.  v.  Thisby,  131 
Cal.  572,  63  Pac.  918. 

60.  U.  S.— Clyde  v.  Eichmond  E. 
Co.,  72  Fed.  121,  18  C.  C.  A.  467.  N.  Y. 
Hegeman  v.  Cantrell,  8  Jones  &  S.  381. 
Wa'sh.— Hill  v.  Young,  7  Wash.  33,  31 
Pac.    144. 

See  2  Dan.  Ch.  (6th  ed.)  1137;  and 
generally  the  title  "New  Trial." 

[a]  "The  party  applying  for  a  new 
trial  must  procure  notes  of  the  proceed- 
ings and  of  the  evidence  given  at  the 
trial  for  the  use  of  the  chancellor.  This 
is  done  either  by  having  the  proceed- 
ings and  evidence  reported  with  the 
verdict,  or  by  moving  the  chancellor 
to  send  to  the  judge  who  tried  the  is- 
sue for  his  notes  of  trial;  or  procuring 
a  statement  of  the  same  in  some  other 
proper  way.  ...  In  all  cases  where 
the  verdict  is  broiight  in  question,  it 
is  necessary  that  he  (the  chancellor) 
be  made  acquainted  with  what  passed 
at  the  trial,  including  as  well  the  evi- 
dence given  as  the  rulings  of  the  court, 
in  order  that  he  may  exercise  his  own 
judgment  in  the  matter.  Exceptions  to 
rulings  are  proper  to  be  taken  and 
noted;  for  upon  a  view  of  the  whole 
case,  the  mind  of  the  chancellor  may 
be  affected  by  them;  just  as  it  is  proper 
to    take    and    note    objections    to    evi- 


dence taken  by  deposition;  but  a  bill 
of  exceptions,  as  such,  has  no  proper 
place  in  the  proceeding.  The  verdict 
can  only  be  set  aside  on  a  motion  for 
a  new  trial,  based,  not  on  mere  errors 
of  the  judge,  but  upon  review  of  the. 
Avhole  case  as  submitted  to  the  jurv. " 
Watt  v.  Starke,  101  U.  S.  247,  25  L.'ed. 
826. 

61.  Hardy  v.  Dvas,  203  HI.  211,  67 
N.  E.  852;  Van  Alst  v.  Hunter,  5  Johns. 
Ch.    (N.  Y.)    148. 

See  supra,  this  section. 

62.  Black  v.  Shreve,  13  X.  J.  Eq. 
455;   Black  r.  Lamb,  12  N.  J.  Eq.   108. 

[a]  The  order  of  the  chancellor  set- 
ting aside  the  verdict  and  ordering  a 
new  trial  is  an  interlocutory  order  and 
his  action  in  the  premises  is  not  re- 
viewable. Ex  parte  Colvert,  188  Ala. 
650,  65  So.  964. 

63.  Hardy  i:  Dvas,  203  HI.  211,  67 
N.  E.  852. 

[a]  A  motion  for  a  new  trial  upon 
the  ground  that  the  findings  are  not 
supported  by  the  evidence  introduced 
on  the  trial  of  the  cause  is  addressed 
to  the  sound  legal  discretion  of  the 
court,  and  its  order  will  not  be  dis- 
turbed in  a  case  of  manifest  abuse  of 
such  discretion.  White  v.  Barling,  36 
Mont.  413,  93  Pac.   348. 
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Pleas;  Res  Judicata; 
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For  forms,  see  9  Stajstdard  Proc.  686,  and  the  notes  to  this  article. 
For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  GENERAL  STATEMENT  AND  DEFINITION.  —  Jeopardy,  in 
its  constitutional  or  common-law  meaning,  has  a  strict  application  to 
criminal  prosecutions  only.^  It  ordinarily  signifies  the  danger  of  con- 
viction and  punishment  which  the  defendant  in  a  criminal  prosecution 
incurs  when  put  upon  trial  before  a  court  of  competent  jurisdiction 
and  a  jury  charged  with  his  deliverance,  under  an  indictment  or 
information  legally  sufficient  in  form  and  substance  to  sustain  a  con- 
viction of  the  offense  charged  therein.^ 

II.  COMMON  LAW  PRINCIPLE  AND  CONSTITUTIONAL  PRO- 
VISIONS. —  A.  Common  Law  Principle.  —  It  is  an  ancient  and 
well  established  principle  of  the  common  law  that  no  person  shall  be 


1.  U.  S.— Sire  V.  BerksMre,  185  Fed. 
967.  Neb.— Mitchell  v.  State,  12  Neb. 
538,  11  N.  W.  848.  Okla.— In  re  Mc- 
Claskey,  2  Okla.  568,  37  Pac.  854. 

See  also  infra,  II,  B,  2. 

2.  See  the  following:  U.  S. — ^Brown 
r.  Evans,  17  Fed.  912,  8  Sawy.  488; 
United  States  v.  Gibert,  2  Sumn.  C.  C. 
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19,  25  Fed.  Cas.  No.  15,204;  United 
States  V.  Haskell,  4  Wash.  C.  C.  402, 
26  Fed.  Cas.  No.  15,321.  Cal.— People 
V.  Cage,  48  Cal.  323,  17  Am.  Eep.  436. 
Conn,— State  i\  Lee,  65  Conn.  265,  30 
Atl.  1110,  48  Am.  St.  Eep.  202,  27 
L.  R.  A.  498.  Fla.-^mith  v.  Bagwell, 
19  Fla.   117,  45   Am.   Sep.    12.      Ind. 
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twice  placed  in  jeopardy  cf  life  or  limb  for  the  same  offense  ;3  and 
upon  this  principle  became  established  the  rule  that  an  accused  per- 
son may  plead  a  former  acquittal  or  conviction  in  bar  of  a  subsequent 
prosecution  for  the  same  offense.* 

The  common-law  principle  governs  where  there  is  no  constitutional 
expression  against  double  jeopardy.^ 

B.  Constitutional  and  Statutory  Provisions.  —  1.  Generally. 
This  principle  of  the  common  law^  became  a  fundamental  provision 
of  the  constitution  of  the  United  States/  and  has  been  written  into  the 
constitutions  of  most  states  comprising  the  union.*    And  while  the  con- 


State  V.  Stevens,  103  Ind.  55,  2  N.  E. 
214,  53  Am.  Eep.  482;  Kingen  v.  State, 
46  Ind.  132;  Humphries  v.  Johnson,  20 
Ind.  190;  Butler  v.  Mercer,  14  lud. 
479.  Ky.—O 'Brian  v.  Cora.,  9  Bush 
333,  15  Am. 'Eep.  715.  La.— State  v. 
Brown,  110  La.  591,  34  So.  698.  Mass. 
Austin  V.  Wilson,  4  Cush.  273,  50  Am. 
Dec.  766.  Miss.— Teat  v.  State,  53 
Miss.  439,  24  Am.  Eep.  708.  Mo.— State 
V.  Spear,  6  Mo.  644.  N.  Y.— People  v. 
Goodwin,  18  Johns.  187,  9  Am.  Dec.  203. 
Okla.— /n  re  McClaskey,  2  Okla.  568, 
37  Pac.  854.  Pa.— Com.  v.  Cook,  6 
Serg.  &  E.  577,  9  Am.  Dee.  465.  S.  C. 
State  V.  McKee,  1  Bailey  651,  21  Am. 
Dec.  499.  Tex,— Brink  v.  State,  18  Tex. 
App.  344,  51  Am.  Eep.  317.  Wis. 
Brown  v.  Swineford,  44  Wis.  282,  28 
Am.  Eep.  582;  State  v.  Crane,  4  Wis. 
400.  Eng.— Jacks  v.  Bell,  3  Car.  &  P. 
316. 

See   generally  infra,  III;  also  infra, 

IV,  note  16. 

[a]  Second  sentence  for  same  of- 
fense, a  second  jeopardy.  Eupert  v. 
State,  9  Okla.  Crim.  226,  131  Pac.  713, 
45  L.  E.  A.   (N.  S.)   60. 

[b]  A  prisoner  is  not  in  jeopardy- 
while  one  juryman  has  not  taken  the 
required  oath.  State  v.  Herald,  68 
Wash.  654,  123  Pac.  1076,  40  L.  E. 
A.   (N.  S.)   1213. 

3.  See  the  following:  1  Euss.  Crimes 
831;  1  Chitty  Crim.  L.  452;  4  Black. 
Com.  335.  U.  S,— United  States  v.  Gi- 
bert,  2  Sumu.  C.  C.  19,  42,  25  Fed. 
Cas.  No.  15,204.  Conn.— State  v.  Lee, 
65  Conn.  265,  30  Atl.  1110,  48  Am.  St. 
Eep.  202,  27  L.  E.  A.  498.     Ky.— Com. 

V.  Standard  Oil  Co.,  120  Ky.  724,  87 
S.  W.  1090;  Williams  v.  Com.,  78  Ky. 
93.  La.— State  v.  Duvall,  135  La.  710, 
65  So.  904;  State  v.  Eobiuson,  46  La. 
Ann.  769,  15  So.  146.  N.  Y.— People 
V.  Goodwin,  18  Johns.  187,  9  Am.  Dee. 
203.  W.  V&.—Ex  parte  Bornoe,  85  S. 
E.   529.     Eng. — Wemyss   v.  Hopkins,  L. 


E.  10  Q.  B.  378,  44  L.  J.  U.  C.  101,  33 
L.  T.  Eep.  (N.  S.)  9,  23  Wkly.  Eep. 
691. 

[a]  ''It  must  be  conceded  by  all, 
without  citation  to  the  innumerable 
authorities,  that  at  the  common  law 
and  under  the  interpretations  in  Amer- 
ican jurisprudence,  protection  from 
second  jeopardy  for  the  same  offense 
included  immunity  from  further  prose- 
cution where  a  jury  in  a  court  having 
jurisdiction  had  acquitted  the  accused 
of  the  offense."  Ex  parte  Bornee  (W. 
Va.),  85  S.  E.  529. 

4.  See  infra,  V,  A. 

5.  State  f.  Lee,  65  Conn.  265,  30 
Atl.  1110,  48  Am.  St.  Eep.  202,  27  L. 
E.  A.  498;  Ex  parte  Bornee  (W.  Va.), 
85  S.  E.  529. 

[a]  In  Ex  parte  Bornee  (W.  Va.), 
85  S.  E.  529,  the  court  said:  "Prior  to 
the  formation  of  our  state,  Virginia 
had  ever  maintained  this  common-law 
priucii^le,  notwithstanding  her  constitu- 
tion did  not  embrace  it  and  it  was 
not  beyond  the  power  of  legislative 
change.  .  .  .  Whether  made  constitu- 
tional or  not,  the  principle  that  one 
shall  not  be  twice  put  in  jeopardy  for 
the  same  offense  had  been  regarded  as 
a   safeguard   of   individual   liberty." 

6.  See  supra,  II,  A. 

7.  Amendments,  Article  V,  provid- 
ing that  no  person  shall  "be  subject 
for  the  same  offense  to  be  twice  put 
in  jeopardy  of  life  and  limb." 

[a]  "This  guarantee  of  personal 
security  became  a  part  of  the  consti- 
tution of  the  United  States  by  amend- 
ment, ratified  December  15,  1791, 
.  .  ."  In  re  McClaskey,  2  Okla.  568, 
37  Pac.  854.  See  also  Stout  r.  State 
ex  rel.  Caldvrell,  36  Okla.  744,  130  Pac. 
553,  45  L.  E.  A.  (N.  S.)  884;  Ex  parte 
Bornee   (W.  Va.),  85  S.  E.  529. 

8.  See  the  constitutions  of  the  sev- 
eral states  and  Stout  v.  State  ex  rel. 
Caldwell,    36   Okla.    744,    130   Pac.   553, 
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stitutional  provisions  against  double  jeopardy  adopted  by  the  many 
states  vary  somewhat  in  the  phraseology  employed,  the  courts  are 
agreed  that  no  difference  in  meaning  or  effect  exists  between  them  on 
that  account.^ 

In  states  where  the  constitution  does  not  contain  this  provision,  it 
has  been  incorporated  in  the  statutes.^'' 

2.  To  What  Applied.  —  a.  Generalhj.  —  This  guaranty  applies  to 
trials  for  misdemeanors  as  well  as  to  trials  for  felonies  and  treason," 
though  some  authorities  hold  that  it  does  not  apply  to  misdemeanors 
punishable  by  fine  only.^^  .  ,„ 

Not  to  Proceedings  in  Rem  or  to  Civil  Actions.  —  Proceedings    m    rem" 


45  L.  E.  A.  (N.  S.)  884  (giving  refer- 
ences to  state  constitutions);  Ex  parte 
Bornee  (W.  Va.),  85  S.  E.  529,  where- 
in the  court  said:  "Our  constitution 
forbids  that  one  be  twice  put  in 
jeopardy  of  life  or  liberty  for  the  same 
offense." 

[a]  "Connecticut  does  not  seem  to 
have  any  constitutional  expression  on 
the  subject,  although  it  is  treated  in 
that  state  as  a  fundamental  principle 
of  the  common  law  that  no  person 
shall  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy.  State  v. 
Lee,  65  Conn.  265,  30  Atl.  1110,  27  L. 
E.  A.  498,  48  Am.  St.  Eep.  202."  Stout 
r.  State  ex  rel.  Caldwell,  36  Okla.  744, 
130  Pac.  .553,  45  L.  E.  A.   (N.  S.)   884. 

9.  Trono  v.  United  States,  199  U.  S. 
521,  26  Sup.  Ct.  121,  50  L.  ed..  292, 
4  Ann.  Cas.  773;  Kepner  v.  United 
States,  195  U.  S.  100,  24  Sup.  Ct.  797, 
49  L.  ed.  114,  1  Ann.  Cas.  655;  Ex  parte 
Lange,  18  Wall.  (U.  S.)  163,  21  L.  ed. 
872;  Stout  f.  State  ex  rel.  Caldwell,  36 
Okla.  744,  130  Pac.  553,  45  L.  E.  A. 
(N.  S.)    884. 

[a]  In  Trono  V.  United  States,  199 
U.  S.  521,  26  Sup.  Ct.  121,  50  L.  ed. 
292,  4  Ann.  Cas.  773,  it  is  assumed  by 
the  Supreme  Court  of  the  United  States 
that  the  term,  "life  or  limb,"  in  the 
constitution  of  the  United  States,  has 
the  same  meaning  as,  "no  person  for 
the  same  offense  shall  be  twice  put  in 
jeopardy  of  punishment,"  in  the  Act  of 
July  1,  1902,  c.  1369,  32  St.  at  L.  691, 
providing  for  the  rights  of  persons  ac- 
cused of  crime  in  the  Philippine  Islands 
and,  "jeopardy  for  the  same  offense," 
in  the  New  York  constitution, 

[b]  In  Stout  V.  State  ex  rel.  Cald- 
well, 36  Okla.  744,  130  Pac.  553,  45 
L.  E.  A.  (N.  S.)  884,  the  phraseology 
of  the  jeopardy  provisions  contained  Tn 
the  federal  and  various  state  constitu- 
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tions  is  exhaustively  discussed,  the  evo- 
lutionary changes  which  have  occurred 
in  some  are  traced,  and  the  decisions 
of  the  courts  construing  such  provisions 
are  cited,  showing  that  the  courts  draw 
no  distinction  between  the  different 
phrases. 

10.  See  State  v.  Cheevers,  7  La.  Ann. 
40,  and  generally  the  statutes. 

11.  See  the  following:  U.  S.— Berko- 
witz  V.  United  States,  93  Fed.  452,  35 
C.  C.  A.  379.  Ky.— Williams  r.  Com., 
78  Ky.  03.  La.— State  v.  Cheevers,  7 
La.  Ann.  40.  Mass. — Com.  v.  Eoby,  12 
Pick.  496.  Neb.— Mitchell  r.  State,  12 
Neb.  538,  11  N.  W.  848.  Ohio.— State 
V.  Behimer,  20  Ohio  St.  572.  Tenn. 
Greenwood  r.  State,  6  Baxt.  567,  32 
Am.  Eep.  539.  Tex. — Brink  v.  State, 
18  Tex.  App.  344,  51  Am.  Eep.  317. 
Va.— Jones  V.  Com.,  20  Gratt.  (61  Va.) 
848.  Eng. — Wemvss  V.  Hopkins,  L.  E. 
10  Q.  B.  378,  44  L.  J.  U.  C.  101,  33  L. 
T.  Eep.   (N.  S.)   9,  23  Wkly.  Eep.  691. 

12.  Ark.— Southworth  v.  State,  42 
Ark.  270;  Tavlor  v.  State,  36  Ark.  84. 
•lU.— People  V.  Miner,  144  111.  308,  33 
N.  E.  40.  Mo.— See  State  v.  Spear,  6 
Mo.  644. 

13.  U.  S.— Coffey  v.  United  States, 
116  U.  S.  436,  6  Sup.  Ct.  437,  29  L. 
ed.  684;  The  Palmyra,  12  Wheat.  1,  6 
L.  ed.  531.  la. — Sanders  v.  State,  2 
Iowa  230.  N.  H. — State  v.  Barrels  of 
Liquor,  47  N.  H.  369.  ' 

[a]  A  proceeding  in  rem  is  not  in- 
cluded in  the  provision  of  the  federal 
constitution  against  double  jeopardy, 
and  a  conviction  for  illegally  removing 
distilled  spirits  is  not"  a  bar  to  a  sub- 
sequent proceeding  in  rem  for  their 
forfeiture.  United  States  v.  Three  Cop- 
per Stills,  47  Fed.  495. 

fb]  An  action  for  forfeiture  is  con- 
eluded  by  a  judg-ment  of  not  guilty 
rendered  in  a  criminal  prosecution  for 
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and  civil  actions  generally/*  are  not  governed  by    these    provisions. 

b.  Federal  Constitution.  —  The  provision  of  the  federal  .constitution 
is  applicable  only  in  prosecutions  for  criminal  offenses  under  the  con- 
stitution and  laws  of  the  United  States.^^ 

c.  State  Constitutions.  —  In  like  manner,  a  similar  provision  of  a 
state  constitution  is  applicable  only  to  crimes  committed  against  the 
laws  of  such  state.^*^ 

Ill  WHAT  CONSTITUTES  JEOPARDY.^^  — A.  As  Affected 
BY  Nature  OF  Proceedings.  —  1.  Civil  Proceedings. — a.  Generally. 
A  judgment  in  a  criminal  prosecution  is  not  generally  a  bar  to  a  sub- 
sequent civil  action  based  upon  the  same  transaction,  since  there  is 
usually  a  dissimilarity  in  parties,  issues,  object  or  procedure.^^ 

b.  In  Addition  to  Criminal  Proceeding.  — (I.)  For  Damages. 
Where  a  tort  has  been  punished  as  a  crime,  an  award  of  damages  to 
the  person  wronged  does  not  put  the  defendant  twice  in  jeopardy  for 


the  act  upon  which  the  action  is  based. 
Coffey  V.  United  States,  116  U.  S.  436, 
6  Sup.  Ct.  437,  29  L.  ed.  684. 

14.  See  supra,  1,  and  infra,  III,  A,  1. 

15.  See  the  following:  U.  S.— Twitch- 
ell  V.  Pennsylvania,  7  Wall.  321,  19  L. 
ed.  223;  Fox  r.  Ohio,  5  How.  410,  12 
L.  ed.  213;  Barron  v.  Baltimore,  7  Pet. 
243,  8  L.  ed.  672;  United  States  v. 
Barnhart,  22  Fed.  285,  10  Sawy.  491; 
United  States  v.  Gibert,  2  Sumu.  19,  25 
Fed.  Cas.  No.  15,204;  United  States  v. 
Keen,  1  McLean  429,  26  Fed.  Cas.  No. 
15,510.  Conn.— Colt  v.  Eves,  12  Conn. 
243.  Ga.— Perdue  v.  State,  134  Ga. 
300,  67  So.  810;  Brantley  v.  State,  132 
Ga.  573,  64  S.  E.  676,  131  Am.  St.  Kep. 
218,  22  L.  E.  A.  (N.  S.)  959,  16  Ann. 
Cas.  1203,  affirmed,  217  U.  S.  284,  30 
Sup.  Ct.  514,  54  L.  ed.  768.  Mo.— State 
V.  Buente,  165  S.  W.  340.  N.  Y.— Liv- 
ingston f.  Mayor  of  New  York,  8  Wend. 
85,  22  Am.  Dee.  622;  Barker  v.  People, 
3  Cow.  686,  15  Am.  Dec.  322.  Ohio. 
Prescott  V.  State,  19  Ohio  St.  184,  2 
Am.  Eep.  388.  R.  I.— State  v.  Flynn, 
16  R.  L  10,  11  Atl.  170,  holding  that 
a  statute  which  provides  that  a  person 
who  has  been  indecently  intoxicated 
three  times  within  six  weeks  shall  be 
deemed  to  be  a  common  drunkard,  and 
imprisoned  not  less  than  six  weeks  nor 
more  than  three  years,  is  not  in  con- 
flict with  the  federal  constitution.  S,  C. 
State  V.  Shirer,  20  S.  C.  392.  Wis. 
State  V.  Lloyd,  152  Wis.  24,  139  N.  W. 
514,  Ann.  Cas.  1914C,  415. 

See  contra,  State  v.  Moor,  Walker 
(Miss.)  134,  12  Am.  Dec.  541;  People 
V.  Goodwin,  18  Johns.  (N.  Y.)  187,  9 
Am.  Dec.  203. 


16.  See  the  following:  Ga. — Buhler 
V.  State,  64  Ga.  504.  Ky.— Com.  v. 
Olds,  5  Litt.  137,  holding  that  a  good 
plea  of  autrefois  acquit  or  autrefois 
convict  under  the  common  law,  is  good 
under  the  constitutional  provision  pro- 
hibiting double  jeoparily.  N.  Y. — Peo- 
ple V.  Goodwin,  1  Wheeler  Cr.  470. 

17.  General  statement  and  defini- 
tion, see  supra,  I. 

18.  U.  S. — Wilkes  v.  Dinsman,  7 
How.  89,  12  L.  ed.  618;  United  States 
V.  Donaldson-Shultz  Co.,  148  Fed. 
581,  79  C.  C.  A.  403.  Ga.— Pow- 
ell V.  Wiley,  125  Ga.  823,  54  S. 
E.  732;  Seaboard  Air  Line  E.  Co. 
V.  O'Quin,  124  Ga.  357,  52  S.  E.  427, 
2  L.  E.  A.  (N.  S.)  472;  Tumlin  r.  Par- 
rott,  82  Ga.  732,  9  S.  E.  718;  Claton 
V.  Ganev,  63  Ga.  331;  Cottingham  r. 
Weeks,  '54  Ga.  275.  Idaho.— Small  v. 
Harrington,  10  Idaho  499,  79  Pac.  461. 
111.— McDonald  v.  Stark,  176  111.  456, 
52  N.  E.  37.  la.— Martin  v.  Blattner, 
68  Iowa  286,  25  N.  W.  131,  27  N.  W. 
244.  Ky. — Ellison  v.  Louisville,  17  Ky. 
L.  Eep.  593,  31  S.  W.  723.  La.— Beau- 
soliel  f.  Brown,  15  La.  Ann.  543.  Me. 
State  V.  Miller,  48  Me.  576.  Md.— Nut- 
well  V.  Anne  Arundel  County,  110  Md. 
667,  73  Atl.  710.  Mich.— Mi'cks  r.  Ma- 
son, 145  Mich.  212,  108  N.  W.  707,  11 
L.  E.  A.  (N.  S.)  653.  Mo.— State 
ex  rel.  Horskottle  r.  Board  of  Health, 
16  Mo.  App.  8.  N.  Y.— /;i  re  an  At- 
torney, 86  N.  Y.  563;  7n  re  Smith,  10 
Wend.  449;  People  r.  Eohrs,  49  Hun 
150,  1  N.  Y.  Supp.  672;  People  r.  Board 
of  Excise,  46  N.  Y.  St.  167,  18  N.  Y. 
Supp.  884;  Von  Hoffman  r.  Kendall,  44 

,N.  Y.  St.  484,  17  N.  Y.  Supp.  713   (ap- 
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the  same  offense  ;^^  nor  does  the  acquittal  or  conviction  of  a  person 
charged  with  a  criminal  offense  bar  a  civil  action  against  him  for 
damages  resulting  from  the  same  act  or  transaction.^^ 

Statutes  which  authorize  a  civil  action  by  the  state,  on  the  relation 
of  one  of  its  citizens,  for  the  recovery  of  compensatory  damages,  are 
not  violative  of  the  bill  of  rights  as  to  jeopardy,  although  the  illegal 
act  for  which  damages  are  sought  may  subject  defendant  to  criminal 
prosecution.-^  But  it  has  been  held  that  statutes  which  authorize  the 
recovery  of*  exemplary  damages  for  a  wrong  which  is  also  punishable 
as  a  crime  are  in  conflict  with  such  provision.^^ 

(II.)  For  Penalty. —  Statutes  which  impose  a  penalty,  to  be  recovered 
in  a  suit  by  the  state,  and  a  fine  and  imprisonment  to  be  administered 
in  a  criminal  prosecution,  are  not  in  conflict  with  the  constitutional 
provision  that  no  person  shall  be  twice  put  in  jeopardy  of  life  or 


peal  dismissed  without  opinion  in  138 
N.  Y.  629,  33  N,  E.  1084);  Eosenberg 
V.  Salvatore,  16  N.  Y.  St.  801,  1  N.  Y. 
Supp.  326.  N.  0. — Powers  v.  Daven- 
port,' 101  N.  C.  286,  7  S.  E.  747.  Pa. 
In  re  Campbell,  197  Pa.  581,  47  Atl. 
860;  Moreh  r.  Eaubitschek,  159  Pa. 
559,  28  Atl.  369;  Bander's  Appeal,  115 
Pa.  480,  10  Atl.  41;  Eohm  v.  Borland, 
4  Sad.  319,  7  Atl.  171;  Hutchinson  v. 
Merchants  &  M.  Bank,  41  Pa.  42,  80 
Am.  Dec.  596.  S.  C. — Frierson  v.  Jen- 
kins, 72  S.  C.  341,  51  S.  E.  862,  110 
Am.  St.  Eep.  608. 

19.  Latshaw  v.  State  ex  rel.  Lat- 
shaw,  156  Ind.  194,  59  N.  E.  471; 
State  ex  rel.  Duensing  t\  Eoby,  142  Ind. 
168,  41  N.  E.  145,  51  Am.  St.  Eep. 
174,  33  L.  E.  A.  213;  State  v.  Stevens, 
103  Ind.  55,  2  K  E.  214,  53  Am.  Eep. 
482;  Brown  v.  Swineford,  44  Wis.  282, 
28  Am.  Eep.  582. 

20.  U.  S.— Wilkes  V.  Dinsman,  7 
How.  89,  12  L.  ed.  618.  Del.— Jarvis 
V  Manlove,  5  Harr.  452.  Ga. — Powell 
r.  Wiley,  125  Ga.  823,  54  S.  E.  732; 
Seaboard  Air-Line  E.  Co.  V.  O  'Quin, 
124  Ga.  357,  52  S.  E.  427,  2  L.  E.  A. 
(N.  S.)  472;  Tumlin  v.  Parrott,  82  Ga. 
732,  9  S.  E.  718;  Cottingham  v.  Weeks, 
54  Ga.  275;  Beckworth  i;.  Phillips,  6  Ga. 
App.  859,  65  S.  E.  1075.  La.— Bankston 
V.  Folks,  38  La.  Ann.  267;  Beausoliel 
f.  Brown,  15  La.  Ann.  543.  Miss. 
Wheatley  v.  Thorn,  23  Miss.  62.  Mo. 
Gray  v.  McDonald,  104  Mo.  303,  16  S. 
W.  398.  N.  H.— Towle  v.  Blake,  48 
N.  H.  92.  N.  Y.— Cook  v.  Ellis,  6  Hill 
466,  41  Am.  Dec.  757;  Von  Hoffman 
V.  Kendall,  44  N.  Y.  St.  484,  17  N.  Y. 
Supp.  713  (appeal  dismissed  without 
opinion    in    138    N.   Y.    629,    33    N.    E. 
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1084) ;  Eosenberg  v.  Salvatore,  16  N.  Y. 
St.  801,  1  N.  Y.  Supp.  326.  Ohio.— Eob- 
erts  V.  Mason,  10  Ohio  St.  277.  Pa. 
Eohm  V.  Barland,  4  Sad.  319,  7  Atl. 
171;  Hutchinson  v.  Merchants  &  M. 
Bank,  41  Pa.  42,  80  Am.  Dec.  596. 
Tex.— Shook  i:  Peters,  59  Tex.  393; 
Flanagan  v.  Womack,  54  Tex.  45. 

[aj  An  acquittal  of  one  accused  is 
not  a  bar  to  an  action  for  conversion 
of  the  timber  which  he  was  accused  of 
cutting  and  removing  from  government 
lands.  Stone  v.  United  States,  167  U. 
S.  178,  17  Sup.  Ct.  778,  42  L.  ed.  127. 

[b]  Amount  of  Fine  Considered. 
Where  a  person  has  been  prosecuted 
and  fined  for  assault  and  battery,  the 
jury  may  consider  the  amount  of  such 
fine  in  assessing  exemplary  damages  in 
a  civil  action  based  upon  the  same 
acts.     Cherry  r.  McCall,  23  Ga.  193. 

21.  Latshaw  r.  State  ex  rel.  Lat- 
shaw, 156  Ind.  194,  59  N.  E.  471;  State 
V.  Stevens,  103  Ind.  55,  2  N.  E.  214, 
53  Am.  Eep.  482. 

[a]  Fraudulent  Marriages. — The  act 
defining  fraudulent  marriages,  and  pro- 
viding for  the  bringing  of  actions  for 
the  recovery  of  damages  therefor,  is 
not  violative  of  §14  of  the  Bill  of 
Eights,  which  declares  that  "no  per- 
son shall  be  put  in  jeopardy  twice  for 
the  same  offense,"  since  the  legislature 
may  provide  for  the  recovery  of  dam- 
ages in  a  civil  action  where  the  injury 
is  caused  by  an  illegal  act,  notwith- 
standing the  fact  that  such  act  may 
subject  the  defendant  to  a  criminal 
prosecution.  Latshaw  v.  State  ex  rel. 
Latshaw,    156   Ind.   194,   59   N.   E.   47L 

22.  Schafer  v.  Smith,  63  Ind.  226; 
Koerner  -v.  Oberly,  56  Ind.  284,  26  Am. 
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liberty  for  the  same  offense.-''  But  a  prosecution  for  the  criminal 
offense  under  such  statutes  will  usually  bar  an  action  for  the  re- 
covery of  the  penalty  or  enforcement  of  the  forfeiture,  which  is  in  the 
nature  of  a  second  prosecution  for  the  crime  or  misdemeanor,^*  al- 
though the  doctrine  that  an  action  for  the  recovery  of  a  penalty  or 
enforcement  of  a  forfeiture  is,  in  effect,  criminal  in  its  nature,  does 
not  obtain  in  some  jurisdictions.^^  A  civil  action  by  the  state  for  the 
recovery  of  a  penalty  for  the  violation  of  such  a  statute,  does  not  bar 
a  prosecution  for  the  same  act  or  transaction,  however,-"  or  put  the 
wrongdoer  in  jeopardy  a  second  time  because  the  suit  is  for  double 
or  triple  damages  authorized  by  statute.^^ 


Eep.  34;  Taber  v.  Hutson,  5  Ind.  322, 
6]  Am.  Dee.  96.  Compare,  Cherry  v. 
McCall,  23  Ga.  193. 

23.  XT.  S.— TJnitefl  States  v.  One  Dis- 
tillery, 174  U.  S.  149,  19  Sup.  Ct.  624, 
43  L.  ed.  929  (affirming  43  Fed.  846); 
Coffey  V.  United  States,  116  U.  S.  436, 
6  Sup.  Ct.  437,  29  L.  ed.  684;  United 
states  V.  Chouteau,  102  U.  S.  603,  26 
L.  ed.  246;  United  States  V.  Ulrici,  102 
U.  S.  612,  26  L.  ed.  249,  note;  Uniteil 
States  V.  MeKee,  4  Dill.  128,  26  Fed. 
Cas.  No.  15,688;  United  States  V.  Three 
Copper  Stills,  47  Fed.  495.  Ind.— Lat- 
shaw  V.  State  ex  rel.  Latshaw,  156  Ind. 
194,  59  N.  E.  471;  Indiana  Cent.  E.  Co. 
V.  Potts,  7  Ind.  681.  Neb.— Mitchell 
V.  State,  12  Neb.  538,  11  N.  W.  848. 
N.  Y.— People  v.  Stevens,  13  "Wend. 
341.  Okla. — Stout  v.  State  ex  rel.  Cald- 
well, 36  Okla.  744,  130  Pac.  553,  45  L. 
R.  A.  (N.  S.)  884. 

[a]  Penalty,  Fine  and  Imprison- 
ment.— "It  is  undoubtedly  competent 
for  the  legislature  to  subject  any  par- 
ticular offense,  both  to  a  penalty  and 
a  criminal  prosecution;  it  is  not  pun- 
ishing the  same  offense  twice.  They 
are  but  parts  of  one  punishment;  they 
both  constitute  the  punishment  which 
the  law  inflicts  upon  the  offense.  That 
they  are  enforced  in  different  modes  of 
proceeding,  and  at  different  times,  does 
not  affect  the  principle.  It  might  as 
well  be  contended  that  a  man  was  pun- 
ished twice,  when  he  was  both  fined 
and  imprisoned,  which  he  may  be  in 
most  misdemeanors."  The  People  v. 
Stevens,  13  Wend.  (N.  Y.)   341. 

[b]  *'The  court  has  never  held 
those  statutes  to  be  unconstitutional, 
but  has  merely  held  that  the  criminal 
prosecution  bars  the  civil  remedy." 
Stout  V.  State,  36  Okla.  744,  130  Pac- 
553,  45  L.  R.  A.  (N.  S.)  884. 

24.     U.  S. — Coffey  v.  United  States, 


116  U.  S.  436,  6  Sup.  Ct.  437,  29  L. 
ed.  684;  United  States  v.  Ulrici,  102 
U.  S.  612,  26  L.  ed.  249,  note;  United 
States  V.  Chouteau,  102  U.  S.  603,  26 
L.  ed.  246;  United  States  f.  Rosenthal, 
174  Fed.  652,  98  C.  C.  A.  406;  United 
States  V.  Seattle  Brewing  &  Malting 
Co.,  135  Fed.  597;  United  States  v.  One 
Distillery,  43  Fed.  846,  affirmed,  174  U. 
S.  149,  19  Sup.  Ct.  629,  43  L.  ed.  929; 
United  States  r.  McKee,  4  Dill.  128,  26 
Fed.  Cas.  No.  15,688.  Conn. — Leavens- 
worth  V.  Tomlinson,  1  Root  436.  la. 
State  V.  Cobb,  123  Iowa  626,  99  N.  W. 
299;  State  ex  rel.  Remlev  v.  Meek,  112 
Iowa  338,  84  N.  W.  3,  84  Am.  St.  Rep. 
342,  51  L.  R.  A.  414.  Vt.— State  v.  In- 
toxicating Liquor,  72  Yt.  253,  47  Atl. 
779,  82  Am.  St.  Rep.  937.  Eng.— Knight 
r.  Whitmore,  53  L.  T.  (N.  S.)  233;  Rex 
V.  Midlam,  3  Burr.  1720,  97  Eng.  Re- 
print 1064;  Vernon  v.  "Watson,  1  Q.  B. 
400,  affirmed,  2  Q.  B.  288.  Can.— Fleck 
i:  Brisbin,  26  Ont.  Rep.  423. 

25.  People  v.  Snvder,  90  App.  Div. 
422,  86  N.  Y.  Supp.  415;  People  V. 
Rohrs,  49  Hun  150,  1  N.  Y.  Supp.  672. 

26.  See  the  following:  XJ.  S.— Bly  v. 
United  States,  4  Dill.  464,  3  Fed.  Cas. 
No.  1,581;  United  States  v.  Three  Cop- 
per Stills,  47  Fed.  495.  Conn.— Pettis 
r.  Dixon,  Kirby  179.  Ind. — Indiana  C. 
R.  Co.  V.  Potts,  7  Ind.  681;  Levy  r. 
State,  6  Ind.  281.  Mich.— People  ex  rel. 
Strickland  v.  Bartow,  27  Mich.  68. 
Neb.— Mitchell  r.  State,  12  Neb.  538, 
11  N.  "W.  848.  N.  Y.— People  v.  Rohrs, 
49  Hun  150,  1  N.  Y.  Supp.  672.  Tenn. 
Dyer  County  v.  Chesapeake  O.  &  S.  ^V. 
R.   Co.,   87  Tenn.   712,   11   S.   "W.   943. 

See  also  Hepner  r.  United  States,  213 
U.  S.  103,  29  Sup.  Ct.  474,  53  L.  ed. 
720,  27  L.  R.  A.  (N.  S.)  739. 

27.  Ga.— Tumlin  r.  Parrott,  82  Ga. 
732,  9  S.  E.  718.  Minn.— State  f.  Shev- 
lin-Carpenter  Co.,  99  Minn.  158,  108  N. 
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2  Punishment  for  Contempt.  —  Punishment  for  contempt  of  court 
will  not  support  a  plea  of  former  jeopardy  interposed  to  a  subsequent 
prosecution  for  the  same  act  or  transaction.^^  So  where  a  legislative 
body  exercises  its  constitutional  power  to  convict  and  punish  for  con- 
tempt a  person  not  a  member  thereof,  a  plea  of  former  jeopardy  can- 
not be  supported  thereby  in  bar  of  a  subsequent  indictment  and  prose- 
cution for  a  misdemeanor  arising  out  of  the  same  act  or  trans- 
action 29  And  it  has  been  held  that  a  statute  which  confers  jurisdic- 
tion upon  courts  of  law  to  punish  a  witness  before  a  congressional 
committee  for  contempt  is  not  in  contravention  of  the  constitutional 
guaranty  of  immunity  from  double  jeopardy  because  congress  is  also 
vested  with  power  to  punish  for  such  contempt.^" 

3.  Prosecution  for  Perjury  Committed  at  a  Former  Trial.  —  As  a 
general  rule  the  acquittal  of  a  defendant  on  a  criminal  prosecution 
Tn  which  he  testifies,  does  not  bar  a  subsequent  prosecution  against  him 
for  perjury  committed  upon  the  former  trial  ;3^  but  if  the  truth  or 


W  935.  N.  Y. — Von  Hoffman  v.  Ken- 
dall, 44  N.  Y.  St.  484,  17  N.  Y.  Supp. 
713. 

28.     See  the  following:  U.  S.—In  re 
Chapman,    166   U.   S.   661,    17   Sup.    Ct. 
677,  41  L.  6(1.  1154;  Merchants'  Stock, 
etc.  Co.  V.  Board  of  Trade,  201  Fed.  20, 
120   C.   C.   A.   582;     United    States    v. 
Houston,  4   Cranch   C.   C.   261,   26  Fed. 
Cas.     No.     15,398;     General     Houston's 
Case,    2    Op.     Attv.-Gen.     655.       Conn. 
State  V.  Howell,  80   Conn.  668,  69  Atl. 
1057;  Leavensworth  v.  Tomlinson,  1  Eoot 
436.     Ga. — Bradley    v.    State,    111    Ga. 
168,    36    S.    E.    630,    78    Am.    St.    Eep. 
157,   50  L.  E.  A.   691.      la.— Jones  v. 
Mould,   151   Iowa  599,   132  N.   W.   45; 
Brown    v.    Powers,    146    Iowa    729,   125 
N.    W.   833;    State   ex    rel.    Eemley    f. 
Meek,   112   Iowa   338,   84  N.   W.   3,   84 
Am.    St.    Eep.    342,    51    L.    E.    A.    414; 
Martin  v.  Blattner,  68  Iowa  286,  25  N. 
W.  131,  27  N.  W.  244.  Minn.— State  v. 
Becht,  23  Minn.  411.     Mont.— State  ex 
rel.  Haskell  V.  Faulds,  17  Mont.  140,  42 
Pae.  285.     N.  Y. — Hanbury  v.  Benedict, 
160  App.  Div.  662,  146  N.  Y.  Supp.  44. 
N.  C— State  v.  Gardner,  72  N.  C.  379; 
State  V.  Woodfin,  27  N.  C.  199,  42  Am. 
Dee.  161;  State  v.  Yancy,  4  K  C.  133, 
6   Am.  Dec.   553    (punishment  for   con- 
tempt of  court  will  not  bar  a  prosecu- 
tion for  assault  and  battery  constitut- 
ing the  contempt).  Pa. — Foster  f.  Com., 
8  Watts  &  S.  77.     S.  C— State  v.  Wil- 
liams, 2  Spears  L.  Eep.  26.     Tex. — Ex 
■parte  Looper,   61   Tex.   Crim.    129,   134 
S.    W.    349,   Ann.    Cas.    1913B,   32;    Ex 
parte    Allison,    99    Tex.    455,    90    S.   W. 
870,  122  Am.  St.  Eep.  653,  2  L.  R.  A. 
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(X.  S.)  1111.  Eng.— Eex  v.  Lord  Os- 
sulston,  2  Strange  1107,  93  Eng.  Ee- 
print  1063. 

See  also  5  Standard  Proc.  421. 

[a]  A  suit  for  an  injunction  against 
the  violation  of  a  statute  and  punish- 
ment for  contempt  of  such  injunction, 
in  addition  to  a  criminal  prosecution 
for  the  illegal  act,  do  not  violate  the 
constitutional  provision  against  putting 
a  person  twice  in  jeopardy  for  the 
same  offense.  State  ex  rel.  Duensing 
V.  Eobv,  142  Ind.  168,  41  N.  E.  145, 
51  Ami  St.  Eep.  174,  33  L.  E.  A.  213. 

[b]  "Wliat  a  v«rdict  of  not  guilty 
really  decides  is,  that  the  evidence 
does  not  exclude  every  reasonable  doubt 
of  the  defendant's  guilt.  If  in  the 
present  case  the  injunction  action  had 
l:>een  tried  first,  it  would  hardly  be 
seriously  contended  that  a  judgment 
for  the  plaintiff  would  bar  a  defense 
in  the  criminal  action."  State  v. 
Eoach,  83  Kan.  606,  112  Pac.  150,  31 
L.  E.  A.   (X.  S.)   670. 

29.  In  re  Chapman,  166  U.  S.  661, 
17  Sup.  Ct.  677,  41  L.  ed.  1154;  United 
States  v.  Houston,  4  Cranch  C.  C.  261, 
26  Fed.  Cas.  No.  15,398;  General  Hous- 
ton's Case,  2  Op.  Attv.-Gen.  655;  Eex 
r.  Lord  Ossulston,  2  Strange  1107,  93 
Eng.  Eeprint  1063. 

30.  Chapman  v.  United  States,  8 
App.  Cas.  (D.  C.)  302. 

31.  U.  S. — Allen  v.  United  States, 
194  Fed.  664,  114  C.  C.  A.  357,  39  L. 
E.  A.  (N.  S.)  385.  Conn.— State  i: 
A^andemark,  77  Conn.  201,  58  Atl.  715, 
1  Ann.  Cas.  161.  Ind. — State  r.  Gary, 
159  Ind.  504,  65  N.  E.  527.     la.— State 
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falsity  of  the  charge  in  the  former  indictment  is  the  gist  of  the  question 
under  investigation,  so  that  a  conviction  for  perjury  will  necessarily 
import  a  contradiction  of  the  jury's  verdict  of  not  guilty  in  the  former 
trial,  the  subsequent  prosecution  will  be  barred.^^ 

B.  As  Affected  by  Progress  or  Deter aiiNATio^r  of  Proceeding, 
1.  Effect  of  Arraignment  and  Plea  or  Failure  Thereof.  —  a.  Gen- 
erally. —  The  effect  of  a  plea  to  an  indictment  or  information  is  a 
joinder  of  issue  thereon,  and  a  motion  to  quash  cannot  thereafter  be 
made,  except  upon  a  withdrawal  of  the  plea  by  leave  of  the  court, 
which  may  be  granted  with  the  privilege  of  renewal;  but  if  such 
motion  prevails,  the  accused  has  not  been  in  jeopardy ,^^  Nor  does  the 
mere  arraignment  and  pleading  to  an  indictment  put  the  accused  in 
judicial  jeopardy.'^  But  since  an  arraignment  of  the  accused  under 
the  indictment  or  information,  and  his  plea  thereto,  are  necessary  to 
raise  an  issue  for  trial,^^  and  a  trial  cannot  be  properly  commenced 
prior  thereto,^^  a  defendant  is  not  placed  in  jeopardy  where  a  jury 
has  been  impaneled  and  sworn,'''  or  tried  and  a  verdict  of  guilty  ren- 
dered^^  wdthout  the  arraignment  and  plea  of  the  defendant.  Nor  is 
he  placed  in  jeopardy  by  a  trial  in  which  the  jury  is  sworn  prior  to 
arraignment  and  plea,  unless  re-sworn  thereafter,^*^  nor  where  a  jury, 


V.  Caywood,  96  Iowa  367,  372,  65  N.  W. 
385.  Kan.— State  f.  Bevill,  79  Kan. 
524,  100  Pae.  476,  17  Ann.  Cas.  753,  131 
Am.  St.  Eep.  345;  State  v.  Williams,  60 
Kan.  837,  58  Pac.  476  {afftnned,  60  Kan. 
739,  60  Pae.  1050).  Mich.— People  v. 
Albers,  137  Mich.  678,  100  N.  W.  908. 
Minn.— State  v.  Smith,  119  Minn.  107, 
137  N.  W.  295.  Tex.— Kntcherson  v. 
State,  33  Tex.  Crim.  67,  24  S.  W.  90S. 
Wyo. — Dickerson  v.  State,  18  Wyo.  440, 
111  Pac.  857,  116  Pac.  448. 

32.  U.  S.r— United  States  V.  Butler, 
38  Fed.  498.  Ky.— Cooper  v.  Com.,  106 
Ky.  909,  51  S.  W.  789,  59  S.  W.  524, 
90  Am.  St.  Eep.  275,  45  L.  R.  A.  216; 
Petit  V.  Com.,  22  Ky.  L.  Eep.  262,  57 
S.  W.  14.  Minn.— State  v.  Smith,  119 
Minn.  107,  137  N.  W.  295. 

33.  Mich. — Mentor  v.  People,  30. 
Mich.  91.  Okla. — Jackson  v.  State 
(Okla.  Crim.),  148  Pae.  1058.  Tex. 
Hewitt  V.  State  (Tex.  Crim.),  167  S.  W. 
40. 

34.  Bassing  v.  Cady,  208  U.  S.  386, 
28  Sup.  Ct.  392,  52  L.  ed.  540.  See 
also  infra,  IV,  note  12. 

35.  See  the  following:  U.  S.— Grain 
V.  United  States,  162  U.  S.  625,  16  Sup. 
Ct.  952,  40  L.  ed.  1097.  Ala.— State  v. 
Hughes,  1  Ala.  655.  Ky. — Disney  v. 
Com.,  9  Ky.  L.  Eep.  413,  5  S.  W.  360. 
N.  M. — United  States  V.  Aurandt,  15 
N.  M.  292,  107  Pac.  1064,  27  L.  R.  A. 
(N.  S.)   1181.     N.  Y.— People  v.  Eosen- 


thal,  197  N.  Y.  394,  90  N.  E.   991,  46 
L.  E.  A.  (N.  S.)  31. 

[a]  "No  trial  can  be  had  in  a  crim- 
inal ease  in  the  absence  of  an  issue 
joined  between  the  state  and  the  de- 
fendant, and  this  can  only  be  done  by 
the  entry  of  a  plea  on  the  part  of  the 
defendant  to  the  charge  preferred  and 
read  against  him."  Mays  v.  State,  51 
Tex.  Crim.  32,  101  S.  W.  233. 

36.  State  v.  Hughes,  1  Ala.  655; 
United  States  v.  Aurandt,  15  N.  M. 
292,  107  Pae.  1064,  27  L.  E.  A.  (N.  S.) 
1181. 

37.  Ala.— Prince  v.  State,  140  Ala. 
158,  37  So.  171;  Scott  v.  State,  110  Ala. 
48,  20  So.  468.  Ky.— Disney  v.  Com., 
9  Ky.  L.  Eep.  413,  5  S.  W.  360.  La. 
State  V.  Heard,  49  La.  Ann.  375,  21 
So.  632.  Tenn.— Link  v.  State,  3  Heisk. 
252.  Tex. — Yerger  v.  State  (Tex. 
Crim.),  41  S.  W.  621. 

See  also  infra,  TV,  note  12. 

38.  In  the  absence  of  arraignment 
and  plea,  the  court  may,  on  accused's 
motion  in  arrest  of  judgment  after  a 
verdict,  set  aside  the  verdict  and  order 
a  new  trial,  and  the  verdict  being  a 
nullity,  accused  cannot  be  said  to  have 
been  in  jeopardy.  Link  t'.  State,  3 
Heisk.    (Tenn.)    252. 

Conviction  of  accused  generally  as 
bar  to  further  prosecution,  see  infra, 
ITT,  B,  6. 

39.  U.   S. — Crain  v.    United    States, 
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which  was  impaneled  and  sworn  prior  to  arraignment  and  plea,  is 
discharged  and  a  new  jury  is  impaneled  and  sworn/" 

b.  Before  Justice  of  the  Peace.^^  — A  defendant  is  not  put  _  in 
jeopardy  by  an  arraignment  before  a  justice  of  the  peace,  who,  having 
jurisdiction  to  either  try  the  case  or  bind  him  over,  acts  in  his  capacity 
as  an  examining  and  committing  magistrate,  and  a  subsequent  indict- 
ment for  the  offense  charged  is  not  thereby  barred.^- 

c.  Plea  of  Guilty. — (I.)  GeneraUy.  — Wliere  a  defendant  pleads 
guilty  to  an  indictment  or  information,  and  his  plea  is  entered  of 
record,  a  judgment  thereon  is  not  necessary  to  sustain  a  valid  plea 
of  former  conviction  ;*3  and  a  dismissal  thereafter  will  not  affect  the 
defendant's  immunity  from  a  second  prosecution  thereon.^* 

(II.)  Before  Justice  of  the  Peace.45  —  A  plea  of  guilty  before  a  justice 
of  the  peace  acting  as  a  committing  magistrate,  is  without  legal  effect 
beyond  the  binding  or  commitment  of  the  accused  to  answer  to  the 
charge  ;*''  but  such  plea  has  the  effect  of  a  conviction  when  entered 
under  arraignment  for  trial  of  an  offense  of  which  the  magistrate  has 
jurisdiction,  and  will  support  a  plea  of  former  jeopardy,*^  unless  it  be 
fraudulently  or  collusively  entered  and  accepted.*^ 

(III.)  When  Entered  Under  Duress.  — A  plea  of  guilty  entered  under 
duress  or  fear  of  imminent  danger  from  mob  violence  is  without  legal 
effect,  and  therefore  not  a  bar  to  a  prosecution.^^ 

(IV.)  When  Praudulently  Entered  for  Minor  Offense.  —  A  plea  of  guilty, 
entered  and  accepted  for  a  minor  offense  by  means  of  a  fraud  or  de- 
ception perpetrated  upon  the  court,  may  be  set  aside  after  the  pay- 
ment of  the  fine  imposed  thereon,  and  the  plea  of  former  jeopardy 
will  not  lie  against  a  subsequent  prosecution  for  the  offense.^** 

d.  WitJidraival  of  Plea  of  Guilty.  —  The  withdrawal  of  a  plea  of 
guilty  operates  as  a  w^aiver  of  the  defense  of  former  jeopardy .^^ 


162  U.  S.  625,  16  Sup.  Ct.  952,  40  L, 
ed.  1097.  La.— State  v.  Chenier,  .32  La. 
Ann.  103.  N.  M.— United  States  V. 
Aurandt,  15  N.  M.  292,  107  Pac.  1064, 
27  L.  E.  A.  (N.  S.)  1181;  Territory  v. 
Gonzales,   13   N.  M.   94,   79  Pac.   705. 

40.  United  States  r.  Eilev,  5  Blatchf. 
204,  27  Fed.  Cas.  No.  16,164;  State  v. 
Bronkol,  5  N.  D.  507,  67  N.  W.  680. 

Discharge  of  jury  before  verdict  as 
bar  to  further  prosecution  for  the  same 
offense,  see  infra,  III,  B,  3. 

41.  Effect  of  plea  of  guilty  before 
justice  of  peace,  see  infra,  III,  B,  1,  e, 
(II). 

42.  See  infra,  III,  C,  2,  a. 

43.  People  v.  Goldstein,  32  Gal.  432. 
Verdict   of   conviction  without   entry 

of  judgment  as  basis  for  plea  of  for- 
mer jeopardy,  see  infra,  III,  B,  6,  g; 
verdict  of  acquittal  without  entry  of 
judgment  as  basis  for  plea  of  former 
jeopardy,  see  infra,  III,  B,  5,  e. 
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44.  Boswell  v.  State,  111  Ind.  47,  11 
N.  E.  788. 

45.  Arraignment  before  justice  as 
bar  to  subsequent  indictment,  see  supra, 
III,  B,  1,  b. 

46.  State  v.  Belden,  69  N.  H.  647,  46 
Atl.  743. 

47.  Com.  v.  Goddard,  13  Mass.  455; 
Henry  v.  State,  97  Miss.  787,  53  So. 
397  (holding  that,  although  the  affi- 
davit upon  which  the  accused  was  ar- 
rested was  defective,  the  plea  of  guilty 
before  the  justice  of  the  peace  would 
support  a  plea  of  former  jeopardy). 

48.  See  infra,  III,  B,  1,  c,  (IV); 
also  infra.  III,  C,  4. 

49.  Sanders  v.  State,  85  Ind.  318,  44 
Am.  Eep.  29. 

50.  People  v.  Woods,  84  Cal.  441,  23 
Pac.  1119.  See  also  infra,  III,  B,  6, 
a,  note  43;  III,  C,  4. 

51.  Ledgerwood  v.  State,  134  Ind. 
81,  33  N.  E.  631;  Harbin  v.  State,  133 
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2.  Nolle  Prosequi.  —  a.  Before  Beginning  of  Trial.^^  —  The  entry 
of  a  nolle  prosequi  or  discontinuance  before  the  defendant  pleads  to 
the  indictment  or  inforniation,^^  ^^  before  a  jury  is  impaneled  and 
sworn  to  try  the  accused,^*  does  not  operate  as  an  acquittal,  and  will 
not,  therefore,  support  a  plea  of  former  jeopardy. 

b.  After  Trial  Begins.^^  —  The  entry  of  a  nolle  prosequi  after  the 
trial  has  properly  begun,  before  a  jury  sworn  to  try  the  case  upon 
issue  joined,  operates  as  an  acquittal,  and  will  support  a  plea  of 
former  jeopardy  to  a  subsequent  prosecution  for  the  same  ofifense,^*' 
except  where  the  nolle  prosequi  is  entered  because  of  the  insufficiency 


Ind.  698,  33  N.  E.  635;  People  f.  Cig- 
narale,  110  N.  Y.  23,  17  N.  E.  135. 

52.  After  trial  begins,  see  infra,  III, 
B,  2,  b. 

53.  U.  S.— United  States  v.  Shoe- 
maker, 2  McLean  114,  27  Fed.  Cas.  No. 
16,279.  Del.— State  r.  Tindal,  5  Harr. 
488.  Ga.— Jones  v.  State,  115  Ga.  814, 
42  S.  E.  271;  Bird  V.  State,  53  Ga. 
602.  Haw. — Eepublic  v.  Oishi,  9  Hawaii 
641;  King  v.  Manner,  3  Hawaii  339. 
La. — State  v.  Hornsby,  8  Eob.  583,  41 
Am.  Dec.  314.  N.  Y. — People  v.  Loomis, 
30  How.  Pr.  323.  Okla.— i?x-  parte  War- 
ford,  3  Okla.  Grim.  381,  106  Pac.  559. 
Pa.— Com.  V.  Ames,  26  Pa.  Co.  Ct.  367, 
8  Lack.  Leg.  N.  19;  Zink  r.  Schuylkill 
County,  1  Leg.  Chron.  191.  S.  C— State 
V.  Haskett,  3  Hill  95.  Va.— Wortham 
V.  Com.,  5  Eand.  (26  Va.)  669;  Lindsay 
V.  Com.,  2  Va.  Cas.  345.  Wis.— Mont- 
gomery V.  State,  128  Wis.  183,  107  N. 
W.  14,  holding  that  a  nolle  prosequi  of 
a  charge  of  assault  in  a  case  before  a 
justice  of  the  peace,  did  not  bar  a  sub- 
sequent prosecution  for  murder  arising 
out  of  the  same  transaction. 

54.  Ark.— Salem  v.  Collev,  70  Ark. 
71,  66  S.  W.  195.  Ga.— Mitchell  v. 
State,  126  Ga.  84,  54  S.  E.  931;  Eey- 
nolds  V.  State,  3  Ga.  53.  lU.— O'Don- 
nell  V.  People,  224  HI.  218,  79  N.  E. 
639,  holding  that  accused  was  not  put 
in  jeopardy  where  the  indictment  was 
nolle  prossed  after  four  jurors  had  been 
sworn  to  try  the  case.  Ind. — Dve  r. 
State,  130  Ind.  87,  29  N.  E.  771.  Ky. 
Williams  V.  Com.,  78  Ky.  93.  Mass. 
Com.  V.  Galligan,  156  Mass.  270,  30  N. 
E.  1142;  Com.  V.  Tuck,  20  Pick.  356. 
Mich.— People  v.  Kuhn,  67  Mich.  463, 
35  N.  W.  88.  Mo.— State  v.  Taylor,  171 
Mo.  465,  71  S.  W.  1005;  State  v.  God- 
dard,  162  Mo..  198,  62  S.  W.  697; 
State  V.  Balch,  136  Mo.  103,  37  S.  W. 
808;  Err  2'0''*e  Donaldson,  44  Mo.  149. 
N.  H.— State  v.  Dover,  46  N.  H.  452. 
N.   Y. — Gardiner    v.    People,    6    Park. 


Crim.  155.  N.  C— State  r.  Williams, 
151  N.  C.  660,  65  S.  E.  90S;  State  v. 
Thornton,  35  N.  C.  256.  Tex.— Longley 
v.  State,  43  Tex.  490;  Jackson  r.  State, 
37  Tex.  Crim.  128,  38  S.  W.  1002; 
Branch  r.  State,  20  Tex.  App.  599. 

Necessity  that  jury  be  impaneled  and 
sworn,  see  infra,  IV,  note  16. 

55.  Effect  of  nolle  prosequi  before 
beginning   of    trial,    see    supra.   III,   B, 

2  a. 

'  56.     U.  S.— United  States  v.  Tarring, 

4  Craneh  C.  C.  465,  25  Fed.  Cas.  Xo. 
15,075.  Ala. — Grogan  r.  State,  44  Ala. 
9;  State  r.  Kreps,  8  Ala.  951.  Ga. 
Franklin  r.  State,  85  Ga.  570,  11  S.  E. 
876;  Jackson  v.  State,  76  Ga.  551; 
Doyal  V.  State,  70  Ga.  134;  Jones  v. 
State,   55   Ga.   625;   Eevnolds  v.   State, 

3  Ga.  53.  Ind.— Jov  v.  State,  14  Ind. 
139;  Harker  v.  State,  8  Blackf.  540. 
Ky. — Williams  v.  Com.,  78  Ky.  93.  La. 
State  V.  Brackin,  113  La.  879,  37  So. 
863;  State  V.  Washington,  33  La.  Ann. 
1473;  State  v.  Brown,  8  Eob.  566. 
Mich.— People  r.  Pline,  61  Mich.  247, 
28  N.  W.  83.  Miss.— Coleman  v.  State, 
83  Miss.  290,  35  So.  937,  64  L.  E.  A. 
807.  Mo.— State  v.  Patterson,  116  Mo. 
505,  22  S.  W.  696.  N.  M.— United 
States  V.  Aurandt,  15  N.  M.  292,  107 
Pac.  1064,  27  L.  E.  A.  (N.  S.)  1181. 
Ohio.— Mount  v.  State,  14  Ohio  295,  45 
Am.  Dec.  542.  Pa. — Com.  t".  Cawlev,  4 
Pa.  Dist.  69,  7  Kulp  (Pa.)  539,  16*  Pa. 
Co.  Ct.  259.  PhU.  Isl.— United  States 
r.  Yam  Tung  Way,  21  Phil.  Isl.  67. 
P.  E. — United  States  r.  Fernandez,  1 
Porto  Eico  Fed.  453.  R.  I.— State  r. 
Nelson,  19  E.  I.  467,  34  Atl.  990,  61 
Am.  St.  Eep.  780,  33  L.  E.  A.  559. 
S,  C— State  v.  McKee,  1  Bailey  651,  21 
Am,  Dec.  499.     Temi. — State  v.  Connor, 

5  Coldw.  311.  Tex.— Brink  v.  State,  IS 
Tex.  App.  344,  51  Am.  Eep.  317.  Utah. 
State  V.  Hows,  31  Utah  168,  87  Pac. 
163. 

[a]     The  rules  applies  to  misdemean- 
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of  the  indictment,"  or  of  a  material  variance  between  the  allegations 
thereof  and  the  evidence  submitted.^^ 

c  After  Conviction  and  New  Trial  Granted.  —  A  nolle  prosequi 
after  conviction  on  an  indictment  insufficient  under  a  statute  de- 
fining the  offense,  though  sufficient  at  common  law,  will  bar  a  new 
indictment  under  the  statute.^^  But  if  the  indictment  is  lost  after 
conviction  and  before  sentence,  and  the  verdict  set  aside  and  a  nolle 
prosequi  entered,  it  is  not  a  bar  to  a  new  indictment  and  prosecution 
thereon.*^"  And  after  a  defendant  has  been  convicted  and  a  new  trial 
granted,  the  entry  of  a  nolle  prosequi,  bv  leave  of  the  court,  is  not  a 
bar  to  a  new  indictment  and  prosecution  thereon.*^^ 

d.  As  to  One  or  More  Counts  or  Indictments.  — "The  entry  of_  a 
nolle  prosequi  or  discontinuance  as  to  one  or  more  counts  of  an  in- 
dictment or  information  will  not  bar  a  prosecution  upon  the  remaining 
counts;^-  and  the  same  is  true  as  to  the  entry  of  a  nolle  prosequi  as 
to  one  or  more  indictments  or  informations,^^  where  the  same  is  entered 


ors  as  well  as  to  felonies.  Brink  v.  The 
State,  18  Tex.  App.  344,  51  Am.  Eep. 
317. 

[b]  A  nolle  prosequi  may  be  entered 
by  leave  of  the  court  without  jeopardy. 
State  V.  Thornton,  35  N.  C.  256;  State 
r.  Champeau,  52  Vt.  313,  36  Am.  Eep. 
754;  State  v.  Eoe,  12  A^t.  93. 

[c]  Unless  the  defendant  claims  a 
verdict,  a  nolle  prosequi  by  leave  of 
court  is  not  a  bar  to  another  trial  for 
the  offense.  State  v.  Garvey,  42  Conn. 
232.  See  also  State  v.  Brackin,  113  La. 
879,  37  So.  863. 

[<1]  Under  the  Mississippi  Const. 
(1890,  §22)  providing  that  before  a  per- 
son shall  be  considered  to  have  been 
in  jeopardy,  so  as  to  bar  another  prose- 
cution, there  must  be  an  actual  ac- 
cjuittal  or  conviction  on  the  merits,  a 
nolle  prosequi  entered  after  trial  has 
begun  will  not  bar  another  prosecution. 
State  V.  Kennedy,  96  Miss.  624,  50  So. 
978. 

[e]  Where  a  case  is  triable  in 
either  of  two  counties,  a  nolle  prosequi 
entered  in  the  case  in  one  county  will 
bar  a  prosecution  thereof  in  the  other 
ccuntv.  Coleman  v.  State,  83  Miss. 
290,  35  So.  937,  64  L.  E.  A.  807. 

57.  Del.— State  v.  Crutch,  1  Houst. 
Cr.  Cas.  204.  Ky.— Bennett  v.  Com., 
150  Ky.  604,  150  S.  W.  806,  43  L.  E.  A. 
(N.  S.)  419.  Tenn.— Walton  v.  State, 
3   Sneed  637. 

Whether  one  has  been  in  jeopardy  as 
dependent  upon  form  and  sufficiency  of 
accusation,  see  infra,  III,  C,  3. 

58.  Ala.— Martha  v.  State,  26  Ala. 
72.     Tex. — Elehash  v.    State,    35    Tex. 

Vol.  XIV 


Crim.  599,  34  S.  W.  928;  Ex  parte 
Eogers,  10  Tex.  App.  655,  38  Am.  Eep. 
654.  W.  Va. — Ex  parte  Borneo,  85  S. 
E.  529. 

59.  Fletcher  v.  United  States,  9  Fed. 
Cas.  No.  4,860,  1  Havw.  &  H.  200,  1 
Havw.  &  H.  186,  9  Fed.  Cas.  No.  4,868. 
See  infra,  III,  C,  3,  d. 

60.  State  r.  Mount,  1  Ohio  Dec.  (Ee- 
print)   89,  ^  West.  L.  J.  81. 

61.  Fla.— Gibson  v.  State,  26  Fla. 
109,  7  So.  376.  Ind. — Patterson  v.  State, 
70  Ind.  341.  Kan.— State  v.  Child,  44 
Kan.  420,  24  Pac.  952;  State  r.  Eust, 
31  Kan.  509,  3  Pac.  428.  Ky.— Com. 
r.  Arnold,  83  Kv.  1,  4  Am.  St.  Eep. 
114;  Fain  v.  Com',  22  Ky.  L.  Eep.  1111, 
59  S.  W.  1091.  La.— State  v.  Hornsby, 
8  Bob.  583,  41  Am.  Dee.  314.  Tex. 
Brill  r.  State,  1  Tex.  App.  152.  Wash. 
State  V.  Williams,  43  Wash.  505,  86  Pac. 
847. 

62.  Ala.— O'Brien  r.  State,  91  Ala. 
25,  8  So.  560.  m.— People  v.  McGin- 
nis,  234  111.  68,  84  N.  E.  687,  123  Am. 
St.  Eep.  73.  Kan.— State  v.  Huff,  75 
Kan.  585,  90  Pac.  279,  12  L.  E.  A. 
(N.  S.)  1094.  La.— State  v.  Byrd,  31 
La.  Ann.  419.  Mo. — State  v.  Lopez,  19 
Mo.  254.  Tex. — Shoemaker  v.  State,  58 
Tex.  Crim.  518,  126  S.  W.  887. 

Acquittal  on  one  or  more  counts  of 
indictment  as  bar  to  further  prosecu- 
tion on  remaining  counts,  see  infra,  III, 
B,  5,  c. 

Conviction  on  one  or  more  counts  of 
indictment  as  bar  to  further  prosecu- 
tion on  remaining  counts,  see  infra.  III, 
B,  6,  b. 

63.  Del.— State     v.     Dougherty,      6 
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before  the  beginning  of  trial  upon  one  of  them.'^* 

The  filing  of  an  information  in  a  superior  court,  upon  an  appeal 
from  a  conviction  before  a  justice  of  the  peace  on  a  complaint,  does 
not  constitute  a  dismissal  of  the  complaint,  or  bar  further  prosecution."^ 

3.  Discharge  of  Jury  Before  Verdict.««  —  a.  Generally.  — The 
discharge  of  a  jury,  which  has  entered  upon  the  trial  of  a  ease,  before 
a  verdict  has  been  reached  without  the  consent  of  the  accused  and 
without  an  urgent  necessity  therefor,  will  operate  as  an  acquittal, 
barring  a  further  prosecution  for  the  same  offense." 


Penne.  398,  70  Atl.  16.  La.— State  v. 
Ayles,  120  La,  661,  45  So.  540.  Mass. 
Com.  V.  Cutler,  9  Allen  486.  Nev. 
Ex  parte  Hironymous,  147  Pac.  453. 
Tex. — Shoemaker  v.  State,  58  Tex.  Grim. 
518,  126  S.  W.  887. 

64.  See  supra,  III,  B,  2,  a. 

65.  State  v.  Poyner,  57  Wash.  489, 
107  Pac.  181. 

66.  As  to  discharge  of  jury  general- 
ly and  grounds  therefor,  see  generally 
the  title  "Juries  and  Jurors." 

67.  See  the  following:  U.  S.—Ex 
parte  Ulrich,  42  Fed.  587;  United  States 
t:  Coolidge,  2  Gall.  364,  25  Fed.  Cas. 
No.  14,858;  United  States  v.  Shoemaker, 
2  McLean  114,  27  Fed.  Cas.  No.  16,279. 
Ala.— Bell  v.  State,  44  Ala.  393;  Mc- 
Cauley  v.  State,  26  Ala.  135.  Ark. 
Ball  V.  State,  48  Ark.  94,  2  S.  W.  462; 
Atkins  v.  State,  16  Ark.  568.  Cal. 
People  V.  Arnett,  129  Cal.  306,  61  Pac. 
930;  People  v.  Cage,  48  Cal.  323,  17 
Am.  Eep.  436.  Fla.— Allen  v.  State,  52 
Fla.  1,  41  So.  593,  120  Am.  St.  Kep. 
188.  Ind.— Gillespie  v.  State,  168  Ind. 
298,  80  N.  E.  829;  Maden  v.  Emmons, 
83  Ind.  331;  State  V.  Wamire,  16  Ind. 
357;  McCorkle  V.  State,  14  Ind.  39; 
Miller  v.  State,  8  Ind.  325;  Wright  v. 
State,  5  Ind.  290,  61  Am.  Dee.  90; 
Weinzerpflin  v.  State,  7  Blaclcf.  186. 
la. — State  v.  Calendine,  8  Iowa  288. 
Kan. — State  v.  Hansford,  76  Kan.  678, 
92  Pac.  551,  14  L.  E.  A.  (N.  S.)  548; 
State  J7.  Klauer,  70  Kan.  384,  78  Pac. 
802;  State  v.  Allen,  59  Kan.  758,  54 
Pac.  1060,  Ky.— Eobinson  v.  Com.,  88 
Ky.  386,  11  S.  W.  210;  Williams  V. 
Com.,  78  Ky.  93;  Thompson  v.  Com.,  15 
Ky.  L.  Eep.  838,  25  S.  W.  1059.  La. 
State  V.  Eobinson,  46  La.  Ann.  769,  15 
So.  146.  Mich, — People  r.  Parker,  145 
Mich.  488,  108  N.  W.  999  (holding  not 
sufficient  cause  shown  for  discharge  of 
juror,  and  that  a  plea  of  former 
jeopardy  would  lie) ;  People  v.  Jones, 
48  Mich.  554,  12  N.  W.  848.  Miss. 
Helm  V.  State,  66  Miss.  537,  6  So.  322; 


Teat  V.  State,  53  Miss.  439,  24  Am. 
Eep.  708.  Mo. — State  ex  rel.  Meador 
V.  Williams,  .Judge,  117  Mo.  App.  564, 
92  S.  W.  151.  N.  Y.— People  ex  rel. 
Herbert  v.  Hanley,  142  App.  Div.  421, 
126  N.  Y.  Supp.  840;  People  ex  rel. 
Stabile  v.  Warden  of  City  Prison,  67 
Misc.  202,  122  N.  Y.  Supp.  284  (af- 
ftrmed  in  139  App.  Div.  488,  124  N.  Y. 
Supp.  341);  King  v.  People,  5  Hun  297; 
Grant  v.  People,  4  Park.  Crim,  527. 
N,  C— State  v.  Collins,  115  N.  C.  716, 
2  S.  E.  452;  State  c.  Prince,  63  N.  C. 
529;  In  re  Spier,  12  N.  C.  491;  State 
■c.  Carrigues,  2  N.  C,  241.  Ohio.— Mitch- 
ell f.  State,  42  Ohio  St.  383;  Hines  v. 
State,  24  Ohio  St.  134;  State  t:  Hoff- 
man, 8  Ohio  Dec.  (Eeprint)  128,  5 
Wkly.  L.  Bui.  875.  Okla.— Sehrieber  v. 
Clapp,  13  Okla.  215,  74  Pac.  316;  State 
r.  Frisbee,  8  Okla.  Cr.  406,  127  Pac. 
1091.  Ore.— State  -v.  Turpin,  54  Ore. 
367,  103  Pac.  438.  Pa.— Com.  v.  Het- 
rich,  1  Woodw.  288.  Tex.— Vela  v. 
State,  49  Tex.  Crim.  588,  95  S.  W.  529. 
Wash. — State  f.  Kinghorn,  56  Wash. 
131,  105  Pac.  234,  27  L.  E.  A.  (N.  S.) 
136;  State  r.  Costello,  29  Wash.  366, 
09  Pac.  1099.  Wis,— Schultz  v.  State, 
135  Wis.  644,  114  N.  W.  505,  116  N. 
W.  259,  571. 

[a]  The  fact  that  the  jury  had  been 
sworn  and  the  introiluction  of  evidence 
begun,  is  sufficient  to  constitute  jeop- 
ardy. State  V.  Webster,  206  Mo.  558, 
105  S.  W.  705. 

[b]  A  legislature  may,  under  pro- 
vision of  the  constitution,  provide  for 
the  discharge  of  juries  without  the  con- 
sent of  the  parties  without  putting  the 
accused  in  jeopardy.  Andrews  v.  State, 
174  Ala.  11,  56  So.  998,  Ann.  Cas.  1914B, 
760. 

[e]  Though  the  defendant  waived  a 
failure  to  file  an  order  for  a  change 
of  venue,  and  enter  the  same  in  the 
clerk's  office  of  the  county  to  which  the 
case  was  sent,  the  discharge  of  the 
jury,  after  a  discovery  of  such  failure, 
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b  In  Absence  of  Accused.  —  The  constitutional  right  of  the  accused 
to  be  present  when  the  verdict  in  a  felony  case  is  rendered  against  hini 
is  generally  conceded,*'^  and  if  the  verdict  is  received  and  the  jury 
discharged  in  his  absence  it  will  operate  as  an  acquittal,^^  except  where 
his  absence  is  due  to  his  own  voluntary  and  unlawful  act.'° 

c  ^Vith  Consent  of  Accused.  — T\\q  discharge  of  a  jury  on  motion 
or  with  consent  of  the  accused,  does  not  bar  a  subsequent  trial/^ 

d  For  Illness  of  Juror.  —  Illness  of  a  juror  which  renders  him 
incapable  of  serving  as  such,  constitutes  a  valid  cause  for  the  dis- 


did  not  operate  as  an  acquittal.  Peo- 
ple V.  Neff,  122  App.  Div.  135,  106 
N.  Y.  Supp.  747. 

68.  See   generally   the    title     "Ver- 
dict. ' ' 

69.  See  the  following  cases:  Ala. 
Harris  v.  State,  49  So.  458;  Hayes  v. 
State,  107  Ala.  1,  18  So.  172;  Cook  v. 
State,  60  Ala.  39,  31  Am.  Eep.  31.  Cal. 
People  V.  Cage,  48  Cal.  323,  17  Am. 
Rep.  436.  Fla. — Summeralls  V.  State, 
37  Fla.  162,  20  So.  242,  53  Am.  St.  Eep. 
247.  Ga.— Bagwell  r.  State,  129  Ga. 
170,  58  S.  E.  650;  Nolan  v.  State,  55 
Ga.  521,  21  Am.  Eep.  281.  Ind. — Maden 
r.  Emmons,  83  Ind.  331;  State  v.  Wil- 
son, 50  Ind.  487,  19  Am.  Eep.  719; 
State  r.  Leunig,  42  Ind.  541.  Kan. 
State  V.  Smith,  44  Kan.  75,  24  Pac. 
84,  8  L.  E.  A.  774;  State  f.  White,  19 
Kan.  445,  27  Am.  Eep.  137.  Ky.— Tem- 
ple f.  Com.,  14  Bush  769,  29  Am.  Eep. 
442.  Minn. — State  i\  Sommers,  60 
Minn.  90,  61  N.  W.  907.  Miss.— Sher- 
rod  V.  State,  93  Miss.  774,  47  So.  554, 
20  L.  E.  A.  (N.  S.)  509;  Finch  v.  State, 
53  Miss.  363.  N.  C— State  v.  Dry,  152 
N.  C.  813,  67  S.  E.  1000;  State  v.  Tay- 
lor, 89  N.  C.  539;  State  v.  Jenkins,  84 
N.  C.  812,  37  Am.  Eep.  643;  State  v. 
Alman,  64  N.  C.  364.  N.  D.— State  v. 
Flovd,  22  N.  D.  183,  132  N.  W.  662. 
Ore.— Ex  parte  Tire,  32  Ore.  179,  49 
Pac.  1038.  Tex.— Vela  r.  State,  49  Tex. 
Crim.  588,  95  S.  W.  529;  Upchurch  v. 
State,  36  Tex.  Crim.  624,  38  S.  W.  206, 
44  L.  E.  A.  694;  Eudder  V.  State,  29 
Tex.  App.  262,  15  S.  W.  717. 

[a]  Where  a  jury  handed  a  writing 
for  their  verdict  to  the  clerk  during 
the  recess  of  the  court  and  dispersed, 
the  re-assembling  of  such  jury  and  ask- 
ing them  if  such  writing  is  their  ver- 
dict, does  not  cure  the  illegality;  and 
the  accused  is  entitled  to  a  discharge. 
Hayes  v.  State,  107  Ala.  1,  18  So.  172. 

[b]  Habeas  Corpus  Not  the  Kemedy. 
Where  a  jury  has  been  discharged  for 
failure  to  agree  during  the  enforced  ab- 
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sence  of  the  accused  in  jail,  and  with- 
out the  presence  of  his  counsel,  such 
irregularity  will  not  support  an  ap- 
plication for  habeas  corpus;  but  is 
subject  for  a  plea  of  former  jeopardy. 
State  V.  Floyd,  22  N.  D.  183,  132  N.  W. 
662. 

70.  U.  S. — United  States  r.  Lough- 
ery,  13  Blatchf.  267,  26  Fed.  Cas.  No. 
15,631.  Ala.— Alston  v.  State,  109  Ala. 
51,  20  So.  81;  State  v.  Battle,  7  Ala. 
259.  Cal.— People  v.  Higgins,  59  Cal. 
357;  People  v.  Beauchamp,  49  Cal. 
41.  D.  C. — Falk  v.  United  States, 
15  App.  Cas.  446.  Ky.— Smith  v. 
Com.,  6  Ky.  L.  Eep.  305;  Stone 
i:  Com.,  2  Kv.  L.  Eep.  391.  Miss. 
Price  V.  State,  36  Miss.  531,  72  Am. 
Dec.  195.  N.  C— State  v.  Kelly,  97 
N.  C.  404,  2  S.  E.  185,  2  Am.  St.  Eep. 
299. 

71.  Ala.— Hughes  v.  State,  35  Ala. 
351;  Cobia  v.  State,  16  Ala.  781;  Ned 
v.  State,  7  Port.  187;  Pierce  v.  State, 
8  Ala.  App.  359,  63  So.  33.  Cal.— Peo- 
ple V.  Nash,  15  Cal.  App.  320,  114  Pac. 
784.  Ind.— State  r.  Wamire,  16  Ind. 
357;  McCorkle  r.  State,  14  Ind.  39. 
Ky.— Sacra  v.  Com.,  123  Ky.  578,  96 
S.  W.  858.  Mass.— Com.  v.  Sholes,  13 
Allen  554.  Mich.— People  v.  White,  68 
Mich.  648,  37  N.  W.  34;  People  v. 
Gardner,  62  Mich.  307,  29  N.  W.  19. 
N.  Y. — People  ex  rel.  Stabile  r.  War- 
den of  City  Prison,  139  App.  Div.  488, 
124  N.  Y.  Supp.  341,  a  firming  67  Misc. 
202,  122  N.  Y.  Supp.  284.  N.  C— State  v. 
Drv,  152  N.  C.  813,  67  S.  E.  1000; 
State  r.  Davis,  80  N.  C.  384.  Ohio. 
Stewart  v.  State,  15  Ohio  St.  155.  Pa, 
Com.  V.  Shoemaker,  240  Pa.  255,  87  Atl. 
684;  Peiflfer  v.  Com.,  15  Pa.  468,  53 
Am.  Dec.  605;  Com.  r.  Cook,  6  Serg. 
&  E.  577,  9  Am.  Dec.  465.  S.  C— State 
V.  Coleman,  54  S.  C.  282,  32  S.  E.  406. 
Tex.— Arcia  v.  State,  28  Tex.  App.  198, 
12  S.  W.  599.  Wis.— Oborn  v.  State, 
143  Wis.  249,  126  N.  W.  737,  31  L. 
E.  A.  (N.  S.)  966.  Eng.— Eex  v.  Stokes, 
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charge  of  the  jury  at  any  stage  of  the  trial,"  and  a  discharge  for 
such  cause  does  not  operate  as  an  acquittal/^ 

_e.  Illness  of  Prisoner.  —  Where  the  prisoner,  in  the  progress  of  the 
trial,  becomes  unable  to  proceed  with  the  trial  by  reason  of  sickness, 
the  discharge  of  the  jury,  even  in  a  capital  case,  and  in  the  absence 
of  the  accused,  will  not  bar  a  subsequent  trial  upon  the  same  indict- 
ment/* 

f .  For  Illness  of  Judge.  —  "Where  the  discharge  of  the  jury  is  ren- 
dered necessary  by  the  illness  of  the  presiding  judge  as  is  sometimes 
the  case,^^  a  plea  of  former  acquittal  cannot  be  sustained;^*'  but  if. 


6  C.  &  P.  151,  25  E.  C.  L.  367;  Foster 
Crown  Law  27;  2  Hawkins  P.  C,  c. 
47,    §1. 

Discharge  of  juror  with  consent  as 
bar  to  subsequent  prosecution,  see 
infra,  HI,  B,  3,  q. 

[a]  What  Constitutes  Consent. — The 
silence  of  the  accused,  or  his  failure  to 
object  or  protest  against  the  discharge 
of  the  jury,  does  not  constitute  a  con- 
sent or  a  waiver  of  his  constitutional 
right.  Allen  v.  State,  52  Fla.  1,  41  So. 
593,  120  Am.  St.  Eep.  188;  State  v. 
Richardson,  47  S.  C.  166,  25  S.  E.  220, 
35  L.  R.  A.  238. 

[b]  Objection  to  proceeding  further 
in  the  case  on  account  of  the  court's 
failure  to  admonish  the  jury  before  a 
separation,  is  in  effect  a  consent  to  a 
discharge  of  the  jury.  State  r.  ]McKin- 
ney,  76  Kan.  419,  91  Pac.  1068. 

[c]  Where  the  panel  has  been  ac- 
cepted and  sworn,  and  the  court  grants 
a  motion  to  quash  the  venire,  accused 
is  estopped  frOm  pleading  former 
jeopardy  based  thereon.  Stone  v. 
State,  160  Ala.  94,  49  So.  823,  135  Am. 
St.  Rep.  69. 

[d]  A  dismissal  of  the  jury  before 
the  introduction  of  any  evidence,  in  re- 
consideration of  a  denial  of  defend- 
ant 's  motion  for  a  continuance,  and  the 
granting  of  a  continuance,  does  not 
constitute  jeopardy.  Johnson  v.  State 
(Tex.  Crim.),  164  *S.  W.  833. 

[e]  Where  the  suspension  of  a  trial 
is  for  the  benefit  of  accused,  his  con- 
sent will  be  presumed,  in  the  absence 
of  a  showing  in  the  record  to  the  con- 
trary. Burnett  v.  State,  76  Ark,  295, 
88  S.  W.  956,  113  Am.  St.  Rep.  94. 

72.  See  generally  the  title  "Juries 
and  Jurors." 

73.  Ala. — Mixon  i\  State,  55  Ala. 
129,  28  Ami.  Rep.  695.  Ark.— Lee  v. 
State,  26  Ark.  260,  7  Am.  Rep.  611. 
Cal.— People  v.  Ross,  85  Cal.  383,  24 
Pac.  789;  People  v.  Hunckeler,  48  Cal. 


331;  People  v.  Webb,  38  Cal.  467.  Fla. 
Fails  r.  State,  60  Fla.  8,  53  So.  612, 
Ann.  Cas.  1912B,  1146;  Ellis  v.  State, 
25  Fla.  702,  6  So.  768.  Ind.— Doles  v. 
State,  97  Ind.  555;  Rulo  v.  State,  19 
]nd.  298.  Kan.— State  r.  Reed,  53  Kan. 
767,  37  Pac.  174,  42  Am.  St.  Rep.  322. 
Ky.— Hilbert  v.  Com.,  21  Ky.  L.  Rep. 
537,  51  S.  W.  817.  Mass.— Com.  v.  Mer- 
rill, Thach.  Crim.  Cas.  1.  Mich.— Peo- 
ple f.  Hutchings,  137  Mich.  527,  100 
N.  W.  753.  Neb.— Davis  r.  State,  51 
Neb.  301,  70  N.  W.  984.  N.  Y.— People 
V.  Smith,  172  N.  Y.  210,  04  X.  E.  814. 
P.  R. — United  States  v.  Fernandez,  1 
Porto  Rico  Fed.  453.  Tenn. — De  Berry 
r.  State,  99  Tenn.  207,  42  S.  W.  31. 
Tex. — Woodward  v.  State,  42  Tex.  Crim. 
188,  58  S.  W.  135.  Vt.— State  v.  Emery, 
59  Vt.  84,  7  Atl.  129.  Eng.— Rex  v. 
Edwards,  3  Campb.  207,  2  Leach  620, 
note,  R.  &  R.  234,  4  Taunt.  309,  128 
Eng.  Reprint  348;  Rex  V.  Scalbert,  2 
Leach  C.  C.  620. 

[a]  Where  the  judge,  when  absent 
from  the  court  room,  releases  a  juror 
on  account  of  the  illness  of  his  wife, 
the  prisoner  not  being  present,  which 
necessitated  the  discharge  of  the  jury, 
a  plea  of  former  jeopardy  will  be  sus- 
tained on  further  prosecution.  Up- 
church  r.  State,  36  Tex.  Crim.  624,  38 
S.  W.  206,  44  L.  R.  A.  694. 

74.  CaL— People  v.  Webb,  38  Cal. 
467.  Fla.— Fails  v.  State,  60  Fla.  8, 
53  So.  612,  Ann.  Cas.  1912B,  1146.  Ky. 
Sacra  V.  Com.,  123  Ky.  578,  96  S.  W. 
858.  Eng. — Rex  v.  Edwards,  3  Campb. 
207,  2  Leach  C.  C.  620,  note,  R.  &  R. 
234,  4  Taunt.  309,  128  Eng.  Reprint 
348. 

75.  See  generally  the  title  "Juries 
and  Jurors." 

76.  Ala. — Nugent  v.  State,  4  Stew. 
&  P.  72,  24  Am.  Dec.  746.  Cal.— Peo- 
ple V.  Hunckeler,  48  Cal.  331;  People 
V.  Webb,  38  Cal.  467.  Fla.— Fails  v. 
State,  60  Fla.  8,  53  So.  612,  Ann.  Cas. 
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after  the  trial  has  begun,  it  is  suspended  from  day  to  day  at  the 
option  of  the  judge,  while  other  matters  are  heard,  a  discharge  of  the 
jury  because  of  his  illness  on  the  last  day  of  the  term  operates  as  an 

g.  For  Absence  of  Witness.  — ^^ere  a  jury  is  discharged  at  the 
instance  of  the  prosecution,  because  of  the  absence  of  witnesses,  after 
the  accused  has  been  put  upon  trial,  and  without  his  consent,  it  will 
operate  as  an  acquittalJ^  . 

h.  For  Disqualification  of  Juror.  —  The  discharge  of  a  jury  pend- 
ing trial  on  account  of  the  disqualification  of  one  of  its  members,  ^ylll 
not  support  a  plea  of  former  jeopardy,  whether  such  disqualification 
existed  at  the  time  he  was  sworn,^^  or  develops  during  the  trial  f  and 
the  jeopardy  of  the  accused  is  not  affected  by  his  offer  to  waive  the 
disqualification  and  proceed  with  less  than  the  legal  number  of  jurors.^^ 

i.  For  Misconduct  of  Juror. —  No  jeopardy  attaches  where  the 
jury  is  discharged  before  a  verdict  is  reached  because  of  the  mis- 
conduct of  a  juror  justifying  his  discharge,*^  qj.  because  a  juror  fraud- 


191 2B,   1146.     La. — State    v.    Varnado, 
124  La.  711,  50  So.  661. 

77.  Ex  parte  Ulrich,  42  Fed.   587. 

78.  la. — State  r.  Calendine,  8  Iowa 
28S.  Mo. — State  ex  rel.  Meador  v.  AVil- 
liams,  117  Mo.  App.  564,  92  S.  W.  151. 
N.  Y.— People  v.  Barrett,  2  Caine  304, 
2  Am.  Dec.  239;  Klock  v.  People,  2 
Park.  Crim.  676.  S.  C— State  v.  Ricli- 
ardson,  47  S.  C.  166,  25  S.  E.  220,  35 
L.  E.  A.  238.  Tex. — Pizano  f.  State, 
20  Tex.  App.  139,  54  Am.  Rep.  511. 

[a]  A  suspension,  for  several  hours, 
of  the  trial  of  a  defendant  charged 
with  murder,  to  enable  the  state  to 
procure  the  attendance  of  witnesses, 
does  not  entitle  defendant  to  a  plea  of 
former  jeopardy  upon  the  resumption 
of  the  trial.  Havill  v.  United  States, 
5  Okla.  Crim.  334,  115  Pac.  119. 

79.  U.  S. — Simmons  V.  United  States, 
142  U.  S.  148,  12  Sup.  Ct.  171,  35  L. 
ed.  968;  United  States  v.  Morris,  1  Curt. 
23,  26  Fed.  Cas.  No.  15,815.  Ala.— An- 
drews V.  State,  174  Ala.  11,  56  So.  998, 
Ann.  Cas.  1914B,  760;  Lewis  r.  State, 
121  Ala.  1,  25  So.  1017.  Conn.— State 
r.  Allen,  46  Conn.  531.  Ga. — Armor  v. 
State,  125  Ga.  3,  53  S.  E.  815;  Watkins 
V.  State,  60  Ga.  601.  lU.— See  Stone  v. 
People,  3  111.  326,  holding  that  it  was 
proper  to  swear  a  new  juror  in  the 
place  of  the  one  disqualified,  and  pro- 
ceed with  the  trial,  and  that  the  pris- 
oner's motion  to  discharge  the  other 
eleven  was  properly  overruled.  Mass. 
Com.  V.  McCormick,  130  Mass.  61,  39 
Am.  Rep.  423.  N.  Y.— People  i:  Da- 
mon, 13  Wend.  351.     Wis.— Hedger   v. 
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state,  144  Wis.  279,  128  N.  W.  80. 
Eng.— Reg.  r.  Ward,  10  Cox  C.  C.  573. 
[a]  Where  no  juror  is  found  to  be 
disqualified,  or  the  panel  tainted,  a  dis- 
charge based  on  rumor  and  suspicion 
will  operate  as  an  acquittal.  People 
r.  Parker,  145  Mich.  488,  108  N.  W. 
999. 

80.  U.  S. — Simmons  f.  United  States, 
142  U.  S.  148,  12  Sup.  Ct.  171,  35  L. 
ed.  968;  Gardes  r.  United  States,  87 
Fed.  172,  30  C.  C.  A.  596.  Kan.— State 
V.  Hansford,  76  Kan.  678,  92  Pac.  551, 
14  L.  R.  A.  (N.  S.)  548.  Mich.— People 
V.  Sharp,  163  Mich.  79,  127  N.  W.  758. 
S.  C. — State  V.  Comrs.  of  Cross-roads,  3 
Hill  239. 

81.  State  V.  Allen,  46  Conn.  531; 
State  V.  Duvall,  135  La.  710,  65  So. 
904. 

Waiver  of  plea  of  once  in  jeopardy, 
see  infra,  Y,  F. 

82.  Ala. — Andrews  r.  State,  174  Ala. 
11,  56  So.  998,  Ann.  Cas.  1914B,  760. 
Ark.— McKenzie  r.  State,  26  Ark.  334. 
Mich.— People  v.  Sharp,  163  Mich.  79, 
127  N.  W.  758;  In  re  Ascher,  130  Mich. 
540,  90  N.  W.  418,  57  L.  R.  A.  806. 
N.  C— State  v.  Tyson,  138  N.  C.  627, 
50  S.  E.  456. 

[a]  A  conversation  between  the 
foreman  of  the  jurj'  and  the  complain- 
ing witness,  pending  trial,  justifies  a 
discharge  of  the  jury,  and  does  not 
operate  as  an  acquittal,  or  support  a 
plea  of  former  jeopardv.  People  v. 
Fishman,  64  Misc.  256,  119  N.  Y.  Supp. 
189. 
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ulently  procured  his  selection  on  the  panel  with  a  view  to  acquitting 
the  accused. ^^ 

j.  For  Misconduct  of  Bailiff.  —  AYhere  misconduct  on  the  part  of 
the  officer  in  charge  of  a  jury  does  not  necessitate  a  discharge  of  the 
jury,   an  unnecessary  discharge  therefor  operates   as   an   acquittal.^* 

k.  Because  of  Defective  Indictment  or  Variance.  —  AVhere  a  jury 
is  discharged  before  verdict,  on  account  of  a  fatal  defect  of  the 
indictment  or  information,  without  defendant's  consent,  it  does  not 
operate  as  an  acquittal,  since  he  is  not  put  in  jeopardy  by  such  in- 
sufficient accusation. ^^  Nor  is  a  discharge  of  a  jury  on  account  of 
variance  a  bar  to  a  new  indictment  and  trial  thereunder.^® 

1.  Because  of  Jury  Separating.  —  In  some  of  the  states,  the  dis- 
charge of  a  jury  for  having  separated  after  retiring  to  make  up  their 
verdict  will  operate  as  a  bar  to  a  subsequent  prosecution  for  the  same 
offense  ;^'^  while  in  other  states,  the  discharge  of  the  jury  upon  such 
ground  does  not  bar  the  further  prosecution  of  the  accused  before  a 
new  jury^^  as  was  the  rule  at  common  law.^^  A  separation  of  the 
jury  by  consent  even,  which  results  in  the  absence,  on  their  reassem- 
blage,  of  one  of  their  number,  necessitating  their  discharge,  will 
operate  as  a  bar  to  further  prosecution  for  the  offense.^*^  But  a  dis- 
charge because  of  a  separation  after  being  sAvorn  and  before  any  evi- 
dence is  taken  is  not  a  bar  to  a  subsequent  trial.^^ 

m.  To  Try  for  Higher  Crime.  —  The  discharge  of  a  jury  pending 
trial,  because  it  appears  that  the  accused  is  guilty  of  a  greater  offense, 
operates  as  an  acquittal,  unless  the  defendant  consents  thereto.^^ 


83.  state  i.  Duvall,  135  La.  710,  65 
So.  904;  State  r.  Washington,  89  N.  C. 
535,  45  Am.  Eep.  700;  State  f.  Bell,  81 
N.  C.  591. 

84.  State   v.  Leunig,  42   Ind.   541. 
Misconduct  of  custodian  of  jury  as 

ground  for  discharge,  see  generally  the 
title  "Juries  and  Jurors." 

85.  Ala. — Ex  parte  Winston,  52  Ala. 
419.  Ark.— State  v.  Ward,  48  Ark.  36, 
2  S.  W.  191,  3  Am.  St.  Eep.  213.  Cal. 
People    V.   Larson,   68    Cal.    18,    8    Pac. 

517.  la.— State  v.  Smith,  88  Iowa  178, 
55  N.  W.  198.  Neb.— State  v.  Prieb- 
now,  16  Neb.  131,  19  N.  W.  628.  N.  Y. 
Johnson's  Case,  5  City  Hall  Ree.  103. 
N.  C— State  v.  England,  78  N.  C.  552. 
Tex. — Shoemaker  r.  State,  58  Tex.  Crim. 

518,  126  S.  W.  887;  Lovelace  v.  State, 
45  Tex.  Crim.  261,  76  S.  W.  756. 

As  to  effect  of  form  and  sufficiency 
of  accusation  on  what  constitutes 
jeopardy,  see  generally  infra,  III,  C,  3. 

86.  Ex  'parte  Johnson,  1  Okla.  Crim. 
286,  97  Pac.  1023,  129  Am.  St.  Eep. 
857. 

Effect  of  variance  generally  on  ques- 
tion of  vhat  constitutes  jeopardy,  see 
infra,  TYl,  C,  3,  e. 


87.  Ga. — Barfield  v.  Mullino,  107  Ga. 
730,  33  S.  E.  647;  Hopkins  r.  State,  6 
Ga.  App.  403,  65  S.  E.  57.  Ind.— Maden 
V.  Emmons,  83  Ind.  331.  Pa.— Hilands 
r.  Com.,  Ill  Pa.  1,  2  Atl.  70,  56  Am. 
Rep.  235. 

88.  State  v.  Van  Ness,  82  N.  J.  L. 
181,  83  Atl.  195;  State  v.  Hall,  9  N. 
J.  L.  256;  People  v.  Reagle,  60  Barb. 
(N.   Y.)    527. 

89.  Absence  of  a  Juror. — "If  after 
the  jury  sworn  and  departed  from  the 
bar,  one  of  them,  viz.,  A.  wilfully  goes 
out  of  town,  whereof  only  eleven  re- 
main, these  eleven  cannot  give  any 
verdict  without  the  twelfth,  but  the 
twelfth  shall  be  fined  for  his  contempt, 
and  that  jury  may  be  discharged,  and 
a  new  jury  sworn,  and  new  evidence 
given,  and  the  verdict  taken  of  the 
new  jury.     2  Hale's  Pleas  Crown  295. 

90.  State  r.  Ward,  48  Ark.  36,  2  S. 
W.  191,  3  Am.  St.  Eep.  213;  State  t\ 
McKee,  1  Bailey  (S.  C.)  651,  21  Am. 
Dec.   499. 

91.  State  V.  Costello,  11  La.  Ann. 
283. 

92.  People  r.  Ny  Sam  Chung,  94  Cal. 
304,  29  Pac.  642,  28  Am.  St.  Rep.  129; 
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n  Bij  Expiration  of  Term.  —  The  discharge  of  a  jury  in  a  criminal 
trial,  prior  to  a  verdict,  by  operation  of  law  at  the  expiration  of  a 
term'  of  court,  does  not  operate  as  an  acquittal,  or  bar  a  further 
prosecution;^-  but  where  the  judge,  having  authority  to  continue  the 
term  until  the  termination  of  the  trial,  discharges  the  jury  at  the 
expiration  of  the  term,  it  will  operate  as  an  acquittal.^* 

0.  For  Failure  To  Agree.^^  —  The  discharge  of  the  jury  for  failure 
to  reach  an  agreement  does  not  ordinarily  operate  to  bar  another 
trial  of  the  case;^*'  but  an  unjustified  discharge  of  a  jury  after  they 


People  V.  Himckeler,  48  Cal.  331;  In- 
gram V.  State,  124  Ga.  448,  52  S.  E. 
759.  But  see  State  v.  Hill,  122  La.  711, 
48  So.  160. 

93.  Ala. — ^Lore  v.  State,  4  Ala.  173. 
Kan.— Zft  re  Scrafeord,  21  Kan.  735. 
Ky.— Com.  v.  Olds,  5  Litt.  137.  Mo. 
State  V.  Jeffors,  64  Mo.  376.  N.  C. 
State  V.  Tilletson,  52  N.  C.  114,  75  Am. 
Dec.   456.     S.   C. — State   v.   McLemore, 

2  Hill  680.  Va. — Com.  v.  Thompson,  1 
Va.   Cas.   319.     Eng.— Eeg.  v.  Newton, 

3  Cox  C.  C.  489. 

94.  State  v.  McGimsey,  80  N.  C.  377, 
30  Am.  Eep.  90;  In  re  Spier,  12  N.  C. 
491. 

95.  Failure  to  agree  as  ground  for 
discharge,  see  generally  the  title 
"Juries  and  Jurors." 

96.  U.  S.— Keerl  v.  State,  213  U.  S. 
135,  29  Sup.  Ct.  469,  53  L.  ed.  734 
(affirming  33  Mont.  501,  85  Pac.  862); 
Drever  v.  State,  187  U.  S.  71,  23  Sup. 
Ct.  28,  47  L.  ed.  79  (affirming  188  111. 
40,  58  N.  E.  620,  59  N.  E.  424,  58 
L.  E.  A.  869);  Logan  v.  United  States, 
144  U.  S.  263,  12  Sup.  Ct.  617,  36  L. 
ed.  429;  United  States  V.  Perez,  9 
Wheat.  579,  6  L.  ed.  165;  United  States 
V.  Lee,  123  Fed.  741;  Kelly  v.  United 
States,  27  Fed.  616;  United  States  v. 
Workman,  28  Fed.  Cas.  No.  16,764. 
Ark.— McEae  v.  State,  49  Ark.  195,  4 
S.  W.  758;  Lee  v.  State,  26  Ark.  260, 
7  Am.  Eep.  611.  Cal.— People  v.  Ham 
Tong,  155  Cal.  579,  102  Pac.  263,  132 
Am.  St.  Eep.  110,  24  L.  E.  A.  (N.  S.) 
481;  People  V.  Greene,  100  Cal.  140,  31 
Pac.  630;  People  v.  James,  97  Cal.  400, 
32  Pac.  317;  People  v.  Cage,  48  Cal. 
323,  17  Am.  Eep.  436;  People  v.  Shot- 
well,  27  Cal.  394;  People  v.  Disperati, 
11  Cal.  App.  469,  105  Pac.  617.  Colo. 
In  re  Allison,  13  Colo.  525,  22  Pac.  820, 
16  Am.  St.  Eep.  224,  10  L.  E.  A.  790. 
Conn.— State  v.  Woodruff,  2  Day  504, 
2  Am.  Dec.  122.  Fla.— White  v.  State, 
63  Fla.  49.  59  So.  17:  Johnson  v.  State. 
54  Fla.  45,  44  So.  765;  Smith  v.  State, 
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40  Fla.  203,  23  So.  854;  Adams  v.  State, 
34  Fla.  185,  15  So.  905.  Ga.— Lester 
V.  State,  33  Ga.  329,  overruled  in  129 
Ga.  170,  58  S.  E.  650,  as  to  effect  of 
a  discharge  of  the  jury  without  con- 
sent of  accused  in  his  enforced  ab- 
sence. Idaho. — State  v.  Crump,  5  Idaho 
166,  47  Pac.  814.  111.— Dreyer  v.  Peo- 
ple, 188  111.  40,  58  N..  E.  620,  59  N".  E. 
424,  58  L.  E.  A.  869  (affirmed  in  187 
U.  S.  71,  23  Sup.  Ct.  28,  47  L.  ed. 
79).  Ind. — State  r.  Larimore,  173  Ind. 
452,  90  N.  E.  898;  Shaffer  r.  State,  27 
Ind.  131;  State  v.  Nelson,  26  Ind.  366; 
State  V.  Walker,  26  Ind.  346.  la. 
State  V.  Vaughan,  29  Iowa  286.  Kan. 
State  V.  Huff,  75  Kan.  585,  90  Pac.  279, 
12  L.  E.  A.  (N.  S.)  1094;  State  v.  Curry, 
74  Kan.  624,  87  Pac.  745;  State  v. 
White,  71  Kan.  356,  80  Pac.  589;  State 
V.  Alexander,  66  Kan.  726,  72  Pac.  227; 
State  V.  Hager,  61  Kan.  504,  59  Pac. 
1080,  48  L.  E.  A.  254.  Ky.— Hoskins 
r.  Com.,  152  Kv.  805,  154  S.  W.  919; 
Thompson  r.  Com.,  15  Ky.  L.  Eep.  838, 
25  S.  W.  1059;  Com.  t:  Olds,  5  Litt.  137. 
La.— State  v.  Harris,  119  La.  297,  44 
So.  22,  11  L.  E.  A.  (N.  S.)  178;  State 
V.  Blackman,  35  La.  Ann.  483;  State 
V.  Ferguson,  8  Eob.  613.  Mass. — Com. 
V.  Cody,  165  Mass.  133,  42  N.  E.  575; 
Com.  V.  Purchase,  2  Pick.  521,  13  Am. 
Doc.  452;  Com.  v.  Bowden,  9  Mass.  494. 
Mich. — People  v.  Harding,  53  Mich. 
481,  19  N.  W.  155;  People  t:  Sehoeneth, 
44  Mich.  489,  7  N.  W.  70.  Miss.— State 
r.  Moor,  Walker  134,  12  Am.  Dec.  541. 
Mo.— State  v.  Copeland,  65  Mo.  497; 
State  V.  Matrassey,  47  Mo.  295.  Mont. 
State  t\  Trueman,  34  Mont.  249,  85 
Pac.  1024;  State  v.  Keerl,  33  Mont.  501, 
85  Pac.  862  (affirmed,  213  U.  S.  135,  29 
Sup.  Ct.  469,  53  L.  ed.  734).  Neb. 
Conklin  v.  State,  25  Neb.  784,  41  N.  W. 
788.  Nev. — Ex  parte  Maxwell,  11  Nev. 
428.  N.  J.— State  i:  Van  Ness,  82  N.  J. 
L.  181,  83  Atl.  195,  discharge  by  clerk 
did  not  relieve  jury.  N.  Y. — People  ex 
rel.  Bullock  v.  Hayes,  215  N,  Y.  172,  109 
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have  retired  to  consider  of  their  verdict,  hefore  agreeing  upon  a  ver- 
dict, is  equivalent  to  an  acquittal,  unless  the  defendant  consents 
thereto.^^ 

p.  On  Receipt  of  Void  Verdict.  —  Where  the  court  receives  a  void 
or  insufficient  verdict,  upon  which  a  sentence  cannot  be  sustained,  dis- 
charging the  jury,  the  accused  cannot  be  deemed  to  have  been  in 
jeopardy,  and  cannot,  upon  the  setting  aside  of  the  verdict  or  arrest 
of  the  judgment,  plead  former  jeopardy  to  a  second  trial  of  the 
case.^^ 


N.  E.  77;  People  ex  rel.  Stabile  v.  War- 
den of  City  Prison,  139  App.  Div.  488, 
124  N.  Y.  Supp.  341;  People  v.  Good- 
win, 1  Wiieeler  Grim.  470,  18  Johns. 
187;  People  v.  Olcott,  2  Johns.  Gas.  301, 
1  Am.  Dee.  168;  People  v.  Denton,  2 
Johns.  Gas.  275.  N.  C— State  r.  Whit- 
son,  111  N.  G.  695,  16  S.  E.  332;  State 
v.  Washington,  90  N.  G.  664.  Ohio. 
State  V.  McMillen,  69  Ohio  St.  247,  69 
N.  E.  433;  Dobbins  v.  State,  14  Ohio 
St.  493.  Okla.— Kent  v.  State,  8  Okla. 
Grim.  188,  126  Pac.  1040.  Pa.— Mc- 
Greary  v.  Gom.,  29  Pa.  323.  P.  R. 
United  States  v.  Fernandez,  1  Porto 
Eico  Fed.  453.  S.  C— State  v.  Stephen- 
son, 54  S.  C.  234,  32  S.  E.  305;  State 
V.  Shirer,  20  S.  G.  392.  Tenn.— State  v. 
Pool,  4  Lea  363.  Tex. — Powell  v.  State, 
17  Tex.  App.  345.  Vt.— State  v.  Gham- 
peau,  52  Vt.  313,  36  Am.  Eep.  754.  Va. 
Jones  V.  Gom.,  86  Va.  740,  10  S.  E. 
1004.  Wash.— State  v.  Barnes,  54  Wash. 
493,  103  Pac.  792,  23  L.  E.  A.  (N.  S.) 
932.  Wis.— State  v.  Grane,  4  Wis.  400. 
Wyo.— Hovey  v.  Sheffner,  16  Wyo.  254, 
93  Pac.  305,  125  Am.  St.  Eep.  1037,  15 
L.  E.  A.  (N.  S.)  227.  Eng.— Winsor 
V.  Eeg.,  L.  E.  1  Q.  B.  289,  7  B.  &  S. 
490,  10  Gos  G.  G.  327,  12  Jur.  N.  S. 
561,  35  L.  J.  IT.  G.  161,  14  L.  T.  Eep. 
(N.  S.)  567,  14  Wkly.  Eep.  695. 

Contra,  Gom.  v.  Cook,  6  Serg.  &  E. 
(Pa.)  577,  9  Am.  Dec.  465;  Com.  f. 
Glue,  3  Eawle  (Pa.)  498;  Williams  v. 
Com.,  2  Gratt.  (43  Va.)  567,  44  Am. 
Dec.  403. 

[a]  Where  a  jury  fails  to  agree,  and 
is  discharged,  the  accused  may  be  in- 
dicted for  a  higher  offense,  and  the  plea 
of  former  jeopardy  cannot  be  raised. 
People  ex  rel.  Bullock  v.  Hayes,  215  N. 
Y.  172,  109  N.  E.  77. 

[b]  Discharge  on  legal  holiday  for 
failure  to  agree,  does  not  discontinue 
the  cause,  or  bar  a  retrial  on  the  same 
information.  State  v.  Lewis,  31  Wash. 
515,  72  Pac.  121. 

[c]  Where  the  jury  agree  as  to  one 


of  two  defendants  prosecuted  under 
the  same  indictment,  and  fail  to  agree 
as  to  the  other,  their  discharge  is  no 
bar  to  a  further  prosecution  of  the  one 
as  to  whom  there  was  a  failure  to  agree. 
Ex  parte  Hibbs,  26  Fed.  421. 

97.  Ga.— Barfield  r.  Mullino,  107  Ga. 
730,  33  S.  E.  647.  Ind.— State  v.  Walk- 
er, 26  Ind.  346.  N.  Y. — People  ex  rel. 
Stabile  r.  Warden  of  City  Prison,  139 
App.  Div.  488,  124  N.  Y.  Supp.  341. 
Pa.— Gom.  V.  Fitzpatrick,  121  Pa.  109, 
15  Atl.  466,  1  L.  E.  A.  451.  Tex.— Up- 
church  V.  State,  36  Tex.  Grim.  624,  38 
S.  W.  206,  44  L.  E.  A.  694. 

[a]  The  court  has  no  right  to  dis- 
charge a  jury  which  has  deliberated 
less  than  five  hours,  and  have  not  re- 
ported their  inability  to  agree.  People 
V.  Parker,  145  Mich.  488,  108  N.  W. 
999. 

[b]  In  the  enforced  absence  of  the 
accused,  the  court  has  no  right  to  dis- 
charge the  jury  for  failure  to  agree, 
unless  the  accused  consent  thereto, 
and  such  discharge  will  bar  a  subse- 
quent prosecution.  Bagwell  v.  State, 
129  Ga.  170,  58  S.  E.  650,  overruling 
Lester  v.  State,  33  Ga.  329.  See  also 
supra,  III,  B,  3,  b. 

98.  Ala. — Ex  parte  Brown,  102  Ala. 
179,  15  So.  602;  Zaner  r.  State,  90  Ala. 
651,  8  So.  698;  Herringtou  v.  State,  87 
Ala.  1,  5  So.  831;  Gunter  v.  State,  83 
Ala.  96,  3  So.  600;  Ex  parte  Simmons, 
62  Ala.  416;  Allen  v.  State,  52  Ala. 
391;  Waller  r.  State,  40  Ala.  325; 
Turner  v.  State,  40  Ala.  21;  Gobia  V. 
State,  16  Ala.  781.  Ariz.— Kimball  t\ 
Territory,  13  Ariz.  310,  115  Pac.  70. 
Cal.— People  v.  Curtis,  76  Gal.  57,  17 
Pac.  941.  Ind.— Wright  r.  State,  5  Ind. 
527.  la. — State  v.  Eedman,  17  Iowa 
329.  La. — State  v.  Walter,  16  La.  Ann. 
400.  Md.— State  v.  Sutton,  4  Gill  494. 
S.  C.— State  V.  Spurgin,  1  McGord  252. 
Tenn.— Waddle  v.  State,  112  Tenn.  556, 
82  S.  W.  827;  Murphy  V.  State,  7  Coldw. 
516;    State   v.   Valentine,   6   Yerg.   533. 
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q.  Discharge  of  Juror.  —  The  discharge  of  a  juror  for  cause,®®  or 
with  the  consent  of  the  accused,  or  upon  his  failure  to  object,  before 
the  jury  is  impaneled,  does  not  enable  him  to  raise  the  plea  of  former 
jeopardy  on  a  subsequent  trial  of  the  ease;^  and  where  a  juror  is  dis- 
charged during  the  trial  for  an  obvious  legal  necessity,  such  as  sick- 
ness, and  the  trial  is  begun  anew  after  another  juror  has  been,  selected, 
the  defendant  cannot  sustain  a  plea  of  former  jeopardy  against  the 
further  progress  of  the  trial.^  The  discharge  of  a  juror,  however,  over 
the  defendant's  objection,  without  sufficient  cause,  after  the  jury  has 
been  impaneled  and  sworn,  will  entitle  the  defendant  to  a  discharge 
on  the  ground  of  former  jeopardy.^ 

4.  Discharge  of  Accused.'^  —  The  mere  arraignment  under  a  pre- 
liminary examination  does  not  place  the  accused  in  jeopardy,^  and  his 
discharge  by  the  committing  magistrate  will  not  support  a  plea  of 
former  jeopardy  to  either  another  preliminary  examination  or  a  trial 
for  the  offense.*'  So  also,  the  discharge  of  a  person  held  in  prison, 
or  under  bail,  to  await  trial,  because  of  a  failure  to  prosecute,  does 


Va.— Stnart  r.  Com.,  28  Gratt.  (69 
Va.)  950;  Com.  v.  Hatton,  3  Gratt.  (44 
Va.)  593;  Com.  v.  Smith,  2  Va.  Cas. 
S27;  Gibson  v.  Com.,  2  Va.  Cas.  111. 

[a]  Eeeeipt  of  verdict  by  the  judge 
at  his  liotel,  and  not  by  the  court,  and 
the  separation  of  the  jury  afterwards 
entitles  the  accused  to  discharge,  he 
having  been  in  jeopardy.  Jackson  V. 
State,  102  Ala.  76,  15  So.  351. 

[bj  Where  the  jury  is  called  upon 
to  determine  the  question  of  the  sanity 
of  the  accused  at  the  time  of  his  trial, 
and  returns  a  verdict  of  insanity  and 
of  murder,  and  is  discharged,  and  the 
court  thereafter  sets  aside  such  ver- 
dict and  grants  a  new  trial,  the  ac- 
cused cannot  plead  former  jeopardy  in 
bar  of  a  second  trial.  Com.  v.  Endru- 
kat,  2.31  Pa.  529,  SO  Atl.  1049,  35  L.  E. 
A.    (N.   S.)    470. 

[e]  Defendant's  consent  to  a  dis- 
charge of  the  jury  after  a  void  ver- 
dict, held  to  bar  a  subsequent  plea  of 
former  jeopardy.  People  v.  Kerm,  8 
Utah  268,  30  Pac.  988.  See  generally 
s^iprn,  TIT,  B,  3,  c. 

99.  State  v.  Pointdexter,  117  La.  380, 
41  So.  688;  State  v.  Nash,  46  La.  Ann. 
194,  14  So.  607. 

1.  Kingen  v.  State,  46  Ind.  132. 
Discharge    of   jury   witli   consent   of 

accused  as  bar  to  subsequent  trial,  see 
supra,  III,  B,  3,  c. 

2.  State  V.  Hazledahl,  2  N.  D.  521 
52  N.  W.  315,  16  L.  R.  A.  150. 

[a]  The  discharge  of  a  juror  for 
prejudice,  will  not  bar  another  prosecu- 
tion for  the   same  offense,  since  it  is 
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an  obvious  legal  necessity.  State  f. 
Hansford,  76  Kan.  678,  92  Pac.  551,  14 
L.  R.  A.   (N.  s.)   548. 

3.  O 'Brian  v.  Com.,  9  Bush  (Ky.) 
333,  15  Am.  Rep.  715  {overruling  6 
Bush  563);  De  Berry  v.  State,  99  Tenn. 
207,  42  S.  W.  31. 

[aj  Where  the  defendant  objected 
to  the  discharge  of  two  jurors  and  the 
selection  of  others,  and  moved  for  his 
release  on  the  ground  of  jeopardy,  he 
did  not  waive  his  rights  or  consent  to 
their  discharge  by  asking,  after  his 
objection  was  overruled,  for  a  new 
venire,  nor  by  failing  to  object  spe- 
cifically to  the  new  jurors  chosen.  To- 
masson  v.  State,  112  tenn.  596,  79  S.  W. 
802. 

4.  For  want  of  jurisdiction  of 
court,  see  infra,  TIT,  C,  2,  b. 

5.  See  svpra,  III,  B,  1,  b. 

6.  Ala. — Ex  parte  Robinson,  108  Ala. 
161,  18  So.  729;  Ex  parte  Crawlin,  92 
Ala.  101,  9  So.  334.  Ark.— Fluty  v. 
State,  45  Ark.  97.  Cal. — Ex  parte  Fen- 
ton,  77  Cal.  183,  19  Pac.  267;  Ex  parte 
Cahill,  52  Cal.  463.  Conn.— State  v. 
Fox,  83  Conn.  286,  76  Atl.  302.  HI. 
Moonev  t.  People,  96  111.  App.  622. 
Ind.— State  i:  Hattabough,  66  Ind.  223. 
Kan. — State  r.  Jones,  16  Kan.  608.  Ky. 
Com.  i:  Weber,  17  Kv.  L.  Rep.  1131,  33 
S.  W.  821.  Mass.— Com.  v.  Sullivan, 
156  Mass.  487,  31  N.  E.  647.  Mich. 
Gaffney  v.  Missaukee  Countv,  85  Mich. 
138,  48  N.  W.  478.  Neb.— Van  Buren 
V.  State,  65  Neb.  223,  91  N.  W.  201; 
Garst's  Application,  10  Neb.  78,  4  N. 
W.   511.     Nev. — Ex    parte    Oxley,    149 
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not  operate  as  an  acquittal,  and  will  not  support  a  plea  of  former 
jeopardy,^  in  the  absence  of  statute  expressly  conferring  such  im- 
munity.^ 

After  Trial  Has  Begun.  —  The  discharge  of  the  accused  after  the  trial 
has  begun  will  bar  another  prosecution  for  the  same  offense,^  even 
where  such  discharge  is  for  the  purpose  of  trying  him  on  another 
complaint.^'' 

After  Verdict  of  Conviction. —  Where,  for  any  cause,  the  indictment  is 
dismissed,  or  the  defendant  discharged  sine  die,  after  a  verdict  of 
guilty  has  been  rendered  against  him,  the  plea  of  autrefois  convict 
will  be  sustained  to  a  subsequent  prosecution  for  the  offense. ^^ 

A  discharge  under  habeas  corpus  proceedings,  does  not  operate  as  an  ac- 
quittal, and  will  not  avail  as  a  plea  of  former  jeopardy.^^ 

5.  Acquittal.^^  —  a.  Generallij.  —  An  acquittal  of  a  crime  is  gen- 
erally held  to  constitute  a  bar  to  a  further  prosecution  for  such  of- 
fense, notwithstanding  any  error  of  the  trial  court  favorable  to  the 
accused:^*  and  a  judgment  and  verdict  of  acquittal,  although  inad- 


Pac.  992.  Va. — McCann  r.  Com.,  14 
Gratt.  (55  Va.)  570;  Com.  v.  Myers,  1 
Va.  Cas.  188.  Wash.— State  f.  Burns, 
54  Wash.  113,  102  Pae.  886.  Wis. 
Montgomery  r.  State,  128  Wis.  183,  107 
N.  W.  14;  Campbell  V.  State,  111  Wis. 
152,  86   N.   W.   855. 

7.  Cal. — People  r.  Palassou,  14  Cal. 
App.  123,  111  Pac.  109,  by  statute. 
Miss.— Byrd  v.  State,  1  How.  163.  N.  J. 
State  v.  Garthwaite,  23  N.  J.  L.  143. 
N.  Y.— People  r.  Harber,  100  App.  Div. 
317,  91  N.  Y.  Supp.  571.  Wash.— State 
f.  Alexander,  65  Wash.  488,  118  Pac. 
645,  bv  statute. 

8.  ill.— Newlin  v.  People,  221  111. 
166,  77  N.  E.  529.  Kan. — State  f. 
Dewev,  73  Kan.  735,  85  Pac.  796,  88 
Pac.  881.  Pa. — Hester  v.  Cora.,  85  Pa. 
139. 

9.  Mich. — Paul  v.  Benzie  Circuit 
Judge,  163  Mich.  543,  128  N.  W.  739. 
Okla.— Sehrieber  r.  Clapp,  13  Okla.  215, 
74  Pac.  316.  Wash.— State  v.  Dye,  81 
Wash.    388,    142    Pac.    873. 

10.  State  r.  Eeed,  168  Tnd.  588,  81 
N.  E.  571;  Com.  r.  Hart,  149  Mass.  7, 
20  N.  E.  310. 

[a]  The  effect  of  sustaining  a  de- 
murrer to  an  indictment,  under  the 
New  York  code,  is  to  bar  another 
prosecution  for  the  same  offense,  unless 
an  order  for  resubmission  to  the  grand 
jury  is  made  by  the  court  immediate- 
ly, and  the  defendant  is  entitled  to  be 
discharged.  People  v.  Zerillo,  146  App. 
Div.  812,  131  N.  Y.  Supp.  500. 

11.  State  i-.  Elden,  41  ]\[e.  165. 
Conviction  as  basis  of  plea  of  former 


jeopardy,  see  generally  infra,  III,  B,  6. 

12.  iU.— Walker  v.  Martin,  43  111. 
508.  Kan. — In  re  Clyne,  52  Kan.  441, 
35  Pac.  23.  Mo.— State  v.  Schierhoff, 
103  Mo.  47,  15  S.  W.  151.  N.  Y.— Sut- 
ton r.  Butler,  74  Misc.  251,  133  X.  Y. 
Supp.  936.  Ohio. — Ex  parte  McKnight, 
4  Ohio  Dec.  284.  S.  C— State  v.  Fley, 
2  Brev.  338,  4  Am.  Dec.  .583.  Tex.' 
Marshall  r.  State  (Tex.  Crim.),  166  S, 
W.  722.  Wis.— Ex  parte  Booth,  3  Wis. 
145. 

Compare,  Com.  v.  McBride,  2  Brewst. 
(Pa.)   545. 

[a]  A  discharge  under  habeas  cor- 
pus is  a  discharge  from  an  unauthorized 
imprisonment  only,  and  not  from  the 
penalty  attached  by  law  to  the  offense 
charged.  Ex  parte  Gunter  (Ala.),  69 
So.  442. 

13.  Acquittal  on  criminal  prosecu- 
tion as  bar  to  civil  action,  see  supra, 
III,  A,  b,   (I).  . 

Acquittal  on  insufficient  or  defective 
indictment  or  information  as  bar  to 
further  prosecution,  see  infra.  III,  C, 
3,  a,  b  and  c. 

1-4.  Ark.— State  v.  Gooch,  60  Ark. 
218,  29  S.  W.  640.  Cal. — People  r. 
Webb,  38  Cal.  467.  Conn.— Wilson  r. 
State,  24  Conn.  57.  Ga.— Hurst  r. 
State,  11  Ga.  App.  754,  76  S.  E.  78; 
Gray  v.  State,  6  Ga.  App.  428,  65  S.  E. 
191.  111. — Durham  r.  People,  5  HI.  17l', 
39  Am.  Dec.  407.  Ind. — State  r.  Davis, 
4  Blackf.  345.  Ky.— Com.  r.  Ball,  126 
Ky.  542,  104  S.  W.  325  (acquittal  on 
improper  ground  raised  by  defendant  is 
a  bar  to  further  prosecution);   Com.  v. 
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vertently  entered,  if  obtained  without  fraud  or  collusion,  are  con- 
clusive, and  will  bar  a  subsequent  prosecution  for  the  same  offense.^^ 
b.  Of  a  Higher  Degree  of  the  Offense.  —  In  some  jurisdictions, 
where  the  accused  is  acquitted  of  one  or  more  of  the  higher  degrees 
of  the  offense,  whether  charged  in  the  same  or  separate  counts  of  the 
indictment,  his  plea  of  former  acquittal  will  bar  a  subsequent  trial 
thereon,  and  a  retrial  for  the  offense  will  be  limited  to  the  count  upon 
which  he  was  convicted  ;^^  while  in  others  it  is  held  that  the  granting 


Murphy,  33  Ky.  L.  Eep.  141,  109  S.  W. 
353.  Me. — Stevens  c.  Fassett,  27  Me. 
266.  Mass. — Com.  v.  Squire,  1  Mete. 
258.  Mich. — People  v.  Taylor,  117  Mich. 
583,  76  N.  W.  158;  People  V.  Cook,  10 
Mich.  164.  Miss.— State  r.  Taylor,  23 
So.  34;  Hurt  r.  State,  25  Miss.  378,  59 
Am.  Dec.  225;  Morman  v.  State,  24 
Miss.  54.  Mo.— State  i:  Casey,  207  Mo. 
1,  105  S.  W.  645,  123  Am.  St.  Eep. 
367;  State  r.  Wisebaek,  139  Mo.  214, 
40  S.  W.  946;  State  v.  Spear,  6  Mo. 
644.  Nev.— State  v.  Herrick,  3  Nev. 
259;  State  v.  Hall,  3  Nev.  172.  N.  Y. 
People  V.  Corning,  2  N.  Y.  9,  49  Am. 
Dec.  364;  People  v.  La  Scala,  135  N.  Y. 
Supp.  959.  N.  C— State  v.  Jesse,  20 
N.  C.  98.  Ore.— State  v.  Daley,  54  Ore. 
514,  103  Pac.  502,  104  Pac.  1.  Pa. 
Heikes  v.  Com.,  26  Pa.  513;  Com.  f. 
Pflueger,  10  Pa.  Dist.  717;  Com.  v.  Bar- 
gar,  2  L.  T.  (N.  S.)  161.  R.  I.— State  v. 
Lee,  10  E.  1.  494.  Tex.— Ea;  parte 
Davis,  48  Tex.  Cr.  644,  89  S.  \V. 
978,  122  Am.  St.  Eep.  775.  Wash. 
State  V.  Hubbell,  18  Wash.  482,  51  Pac. 
1039.  Wis.- State  f.  Moon,  41  Wis. 
684.  Eng.— Eex  v.  Emden,  9  East  437, 
103  Eng.  Eeprint  640;  Eex  v.  Dann,  1 
Moody  C.  C.  424. 

[a]  A  verdict  of  acciuittal  erroneous- 
ly directed  "by  the  trial  court  is  ground 
for  a  plea  of  former  acquittal.  Nord- 
linger  v.  United  States,  24  App.  Cas. 
(D.  C.)  406;  People  i:  Goldfarb,  152 
App.  Div.  870,  138  N.  Y.  Supp.  62. 

[b]  The  former  acquittal  pleaded 
as  a  bar  must  have  been  on  the  merits. 
People  f.  Fishman,  64  Misc.  256,  119 
N.   Y.  Supp.   89. 

15.  See  the  following:  Conn. — State 
V.  Brown,  16  Conn.  54.  Ind. — State  f. 
Davis,  4  Blackf.  345.  Ky.—O 'Brian  v. 
Commonwealth,  9  Bush  333,  15  Am. 
Eep.  715.  Mich. — People  r.  Cook,  10 
Mich.  164.  Miss.— State  v.  Tavlor,  23 
So.   34. 

See  generally  the  cases  cited  in  the 
preceding  note. 

[a]     The  State  May  Show  That  the 

Vol.  XIV 


Former  Acquittal  Pleaded  in  Bar  Was 
Obtained  by  CoUusion. — Price  v.  State, 
104  Miss.  288,  61  So.  314. 

16.  Ala.— Bell  f.  State,  48  Ala.  684, 
17  Am.  Eep.  40;  Fisher  v.  State,  46 
Ala.  717.  Alaska. — United  States  v. 
Owens,  2  Alaska  480.  Ark. — Johnson 
r.  State,  29  Ark.  31,  21  Am.  Eep.  154. 
Cal. — People  r.  Huntington,  8  Cal.  App. 
612,  97  Pac.  760;  Huntington  r.  Supe- 
rior Court,  5  Cal.  App.  288,  90  Pac. 
141.  Compare,  People  r.  Carty,  77  Cal. 
213,  19  Pac.  490;  People  r.  Keefer,  65 
Cal.  232,  3  Pac.  818.  Fla.— West  v. 
State,  55  Fla.  200,  46  So.  93;  Ex  parte 
Viekerv,  51  Fla.  141,  40  So.  77;  Lovett 
r.  State,  33  Fla.  389,  14  So.  837;  Gold- 
ing  f.  State,  31  Fla.  262,  12  So.  525; 
Johnson  v.  State,  27  Fla.  245,  9  So. 
208;  Gibson  v.  State,  26  Fla.  109,  7 
So.  376.  lU.— People  v.  McGinnis,  234 
ni.  68,  84  N.  E.  G87,  123  Am.  St.  Eep. 
73;  Barnett  r.  People,  54  111.  325;  Bren- 
nan  v.  People,  15  111.  511;  Stoltz  r.  Peo- 
ple, 5  111.  168.  la.— State  f.  Walker, 
133  Iowa  489,  110  N.  W.  925;  State 
r.  Smith,  132  Iowa  645,  109  N.  W.  115; 
State  V.  Helm,  92  Iowa  540,  61  N.  W. 
246.  La. — State  v.  Joseph,  40  La.  Ann. 
5,  3  So.  405;  State  v.  Chandler,  5  La. 
Ann.  489,  52  Am.  Dec.  599;  State  V. 
Desmond,  5  La.  Ann.  398.  Me.— State 
V.  Phinnev,  42  ]\[e.  384.  Mich. — People 
V.  Farreli,  146  Mich.  264,  109  N.  W. 
440.  Miss. — Eolls  v.  State,  52  Miss. 
391;  Hurt  v.  State,  25  Miss.  378,  59 
Am.  Dec.  225.  Mo. — State  v.  Brannon, 
55  Mo.  63,  17  Am.  Eep.  643;  State  v. 
Kattlemann,  35  Mo.  105;  State  v.  Eoss, 
29  Mo.  32;  State  v.  Brufleey,  11  Mo. 
App.  79.  N.  Y. — People  v.  Dowling,  84 
X.  Y.  478.  Ore.— State  v.  Steeves,  29 
Ore.  85,  43  Pac.  947.  Pa.— Com.  v. 
Deitrick,  221  Pa.  7,  70  Atl.  275.  Tenn. 
Campbell  v.  State,  9  Yerg.  323,  30  Am. 
Dee.  417.  Tex. — Jones  v.  State,  13  Tex. 
168,  184,  62  Am.  Dec.  550;  Eads  V. 
State  (Tex.  Crim.),  176  S.  W.  574;  Jack- 
son r.  State,  55  Tex.  Crim.  79,  115  S. 
W.    262;    Coleman   v.     State,    43     Tex. 
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of  a  new  trial  under  such  circumstances  places  the  parties  in  the  same 
position  as  if  no  trial  had  been  had;  that  the  verdict  in  such  event 
is  not  severable.^^ 

Acquittal  of  Charge  Not  Triable  Before  Justice.  —  An  acquittal  on  an  in- 
dictment for  an  offense  not  triable  before  a  justice  will  not  bar  a  prose- 
cution before  a  justice  for  an  offense  triable  before  him  and  for  which 
the  accused  could  not  be  convicted  under  the  indictment.'^ 

e.  As  to  One  of  Several  Counts}^  —  Wliere  an  indictment  or  in- 
formation contains  several  distinct  counts,  an  acquittal  on  one  with- 
out any  finding  on  the  others,  operates  as  an  acquittal  as  to  all,  and 
will  support  a  plea  of  former  acquittal  to  a  subsequent  prosecution 
on  any  of  the  other  counts.-" 

On  a  Count  Charging  a  Separate  Offense. —  An  acquittal  on  a  count  of 
an  indictment  charging  a  separate  and  distinct  crime,  will  bar  a  sub- 
sequent prosecution  upon  such  count,  or  as  to  such  offense  under  a 
new  indictment.^' 


Crim.  280,  65  S.  W.  90;  Smith  v.  State, 
22  Tex.  App.  316,  3  S.  W.  684.  Va. 
Stuart  V.  Com.,  28  Gi-att.  (69  Va.)  950, 
explaining  Livingston  v.  Com.,  14  Gratt. 
(55  Va.)  592;  Lithgow  V.  Com.,  2  Va. 
Cas.  297.  Wash.— State  v.  Murphv,  13 
Wash.  229,  43  Pac.  44.  Wis.— Radej  v. 
State,  152  Wis.  503,  140  N.  W.  21; 
Montgomery  v.  State,  136  Wis.  119,  116 
N.  W.  876,  18  L.  E.  A.  (N.  S.)  339; 
State  r.  Belden,  33  Wis.  120;  State  v. 
Martin,  30  Wis.  216,  11  Am.  Rep.  567. 

See  also  suyra,  III,  B,  5,  b. 

17.  U.  S.— Brantlev  r.  State,  217  IT. 
S.  284,  30  Sup.  Ct.  514,  54  L.  ed.  768 
(aifirming    132    Ga.   573,   64   S.   E.   676, 

131  Am.  St.  Rep.  218,  22  L.  R.  A. 
[N.  S.]  959);  Trono  v.  United  States, 
199  U.  S.  521,  26  Sup.  Ct.  121,  50  L, 
ed.  292.  Ga.— Perdue  v.  State,  134  Ga. 
300,    67    S.    E.    810;    Brantlev    v.   State, 

132  Ga.  573,  64  S.  E.  676,  131  Atu. 
St.  Rep.  218,  22  L.  R.  A.  (N.  S.)  959, 
{affirmed,  217  U.  S.  284,  30  Sup.  Ct. 
514,  54  L.  ed.  768),  Ind.— Veateh  r. 
State,  60  Ind.  291;  Morris  v.  State,  1 
Blackf.  37.  Kan.— State  v.  MeCord,  8 
Kan.  232,  12  Am.  Rep.  469.  Ky.— Com. 
V.  Arnold,  83  Kv.  1,  4  Am.  St.  Rep. 
114.  Neb.— George  r.  State,  59  Neb. 
163,  80  N.  W.  486;  Bohanan  r.  State,  18 
Neb.  57,  24  N.  W.  390,  53  Am.  Rep. 
791.  Nev. — Gibson  v.  Somers,  31  Nov. 
531,  103  Pae.  1073,  135  Am.  St.  Rep. 
700,  24  L.  R.  A.  (N.  S.)  504.  Ohio. 
State  V.  Behimer,  20  Ohio  St.  572; 
Lesslie  v.  State,  18  Ohio  St.  390.  Okla. 
Birdwell  r.  United  States,  10  Olda. 
Crim.  159,  135  Pac.  445;  Johnson  r. 
State,  1  Okla.  Crim.  321,  97  Pac.  1059. 


Washington,     4     Ga. 
811;  State  f.  Wight- 


S.  C— State  V.  Hamilton,  80  S.  C.  435, 
61    S.    E.    965,    128    Am.    St.    Rep.    881. 

See  also  infra,  IV,  F,  3  and  4. 

[a]  No  Constitutional  or  Legal  In- 
hibition Against  a  Second  Indictment 
in  Case  of  a  New  Trial. — "The  defend- 
ant having  sought  the  opportunity  of 
going  into  jeopardy  the  second  time 
for  the  same  offense,  it  is  competent  to 
put  him  in  jeopardy  again,  but  there 
is  no  constitutional  or  statutory  re- 
quirement tliat  he  should  in  the  second 
instance  be  tried  upon  the  same  indict- 
ment." Pride  V.  State,  125  Ga.  750, 
.54  S.  E.  688. 

18.  Sutton  V. 
App.  30,  60  S.  E. 
man,  26  Mo.  515. 

[a]  Where  the  accused  could  not 
have  been  convicted,  under  the  stat- 
ute, of  assault,  under  indictment  for 
murder,  his  acquittal  will  not  bar  a  sub- 
sequent prosecution  for  assault.  Regina 
r.  Smith,  34  U.  C.  Q.  B.  552. 

19.  NoUe  prosequi  as  to  one  or  more 
counts  as  bar  to  prosecution  on  remain- 
ing counts,  see  stipra,  III,  B,  2,  d. 

Conviction  as  to  one  of  several  counts 
as  bar  to  prosecution  for  remainder, 
see  infra.  III,  B,  6,  b. 

20.  Colo.— Roland  r.  People,  23  Colo. 
283,  47  Pac.  269.  Mo.— State  r.  Hall, 
141  Mo.  App.  701,  125  S.  W.  229.  Neb. 
Murphy  r.  State,  25  Neb.  807,  41  N.  W. 
792.  Tenn. — Campbell  r.  State,  9  Yerg. 
333,   30   Am.   Dec.   417. 

21.  Ala.— Bell  v.  State,  48  Ala.  684, 
17  Am.  Rep.  40;  Fisher  r.  State,  46 
Ala.  717.  Fla.— Lovett  v.  State,  33  Fla. 
389,   14   So.   837;    Golding   r.   State,   31 
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d.  As  Principal.  —  An  acquittal  under  an  indictment  in  which  the 
accused  is  charged  as  a  principal,  Mall  not  bar  a  prosecution  charging 
him  as  an  accessory.^^ 

e.  As  Accessory,  —  The  acquittal  of  one  charged  as  an  accessory 
before  the  fact,  does  not  operate  as  a  bar  to  a  prosecution  of  the  ac- 
cused as  a  principal.^^ 

f.  Of  a  Joint  Defendant.  —  Where  one  of  two  joint  defendants  is 
acquitted,  the  other  cannot  plead  such  acquittal  in  bar  of  his  sub- 
sequent prosecution,  when  he  was  not  on  trial,  and  therefore  not 
placed  in  jeopardy,  with  the  acquitted  defendant.^* 

g.  Under  Erroneous  Directions.  —  Wlien  one  is  lawfully  put  upon 
trial  for  a  crime,  and  acquitted  by  the  jury  under  erroneous  instruc- 
tions of  the  court,  such  acquittal  will  support  a  plea  of  former 
jeopardy  ;^^  and  where,  under  erroneous  instructions  of  the  court,  a 
jury  finds  the  accused  guilty  of  a  crime  not  charged,  or  included  in 


Fla.  262,  12  So.  525;  Johnson  v.  State, 
27  Fla.  245,  9  So.  208;  Gibson  v.  State, 
26  Fla.  109,  7  So.  376.  111.— Stoltz  r. 
People,  5  111.  168.  La.— State  v.  Chand- 
ler, 5  La.  Ann.  489,  52  Am.  Dec.  599; 
State  V.  Desmond,  5  La.  Ann.  398.  Me. 
State  V.  Phinney,  42  Me.  384.  Mo. 
State  V.  Bruffev,  11  Mo.  App.  79.  Neb. 
George  r.  State,  59  Neb.  163,  80  N.  W. 
486;  Bohanan  v.  State,  18  Neb.  57,  24 
N.  W.  390,  53  Am.  Eep.  791.  Ohio. 
State  V.  Behimer,  20  Ohio  St.  572; 
Lesslie  v.  State,  18  Ohio  St.  390.  Tenn. 
Campbell  v.  State,  9  Yerg.  333,  30  Am. 
Dec.  417.  Tex.— Eads  v.  State  (Tex. 
Crim.),  176  S.  W.  574;  Blaekshear  v. 
State  (Tex.  Crim.),  154  S.  W.  564. 
Va.— Stuart  v.  Com.,  28  Gratt.  (69  Va.) 
950;  Lithgow  v.  Com.,  2  Va.  Cas.  297. 

22.  ni.— Reynolds  v.  People,  83  ni. 
479,  25  Am.  Rep.  410.  N.  H.— State  v. 
Buzzell,  58  N.  H.  257,  42  Am.  Rep. 
586;  State  v.  Larkin,  49  N.  H.  36,  6 
Am.  Rep.  456.  Temi.— Morrow  r.  State, 
14  Lea  475.  Eng. — Rex  v.  Plant,  7  C. 
&  P.  575,  1  Moody  C.  C.  477,  32  E.  C. 
L.  766. 

[a]  Acquittal  as  principal  is  a  bar 
to  a  prosecution  for  aiding  and  abet- 
ting, however.  Gaskins  v.  Com.,  97  Ky. 
494,  30  S.  W.  1017. 

23.  State  v.  Larkin,  49  N.  H.  36 
6  Am.  Rep.  456;  1  Hale  P.  C.  (Enjr  ) 
625.  ^  ^ 

24.  Ga.— Dumas  v.  State,  62  Ga.  58. 
la.— State  v.  Crofford,  133  Iowa  478, 
110  N.  W.  921;  State  v.  Brown,  95 
Iowa  381,  64  N.  W.  277;  State  v.  Me- 
Chntoek,  1  Greene  392.  Ky. — Tucker 
V.    Com.,    145    Ky.    84,    140    S.    W.    73; 
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Com.  V.  McChord,  2  Dana  242.  Mo. 
State  r.  Ellis,  74  Mo.  385,  41  Am.  Rep. 
321;  State  v.  Orr,  64  Mo.  339.  N.  C. 
State  V.  Weaver,  93  N.  C.  595.  Okla. 
Woodv  V.  State,  10  Okla.  Crim.  322,  136 
Pac.  430.  Tenn.— State  r.  Caldwell,  8 
Baxt.  576.  Tex.— Goforth  v.  State,  22 
Tex.  App.  405,  3  S.  W.  332;  Ledbetter 
r.  State,  21  Tex.  App.  344,  17  S.  W. 
427;  Alonzo  v.  State,  15  Tex.  App.  378, 
49  Am.  Rep.  207.  Va.— Williams  c. 
Com.,  85  Va.  607,  8  S.  E.  470. 

[a]  Where  two  persons  are  indicted 
jointly  for  murder  in  the  first  degree, 
the  conviction  of  one  for  murder  in  the 
second  degree  does  not  operate  as  an 
acquittal  of  the  other  of  the  charge 
of  murder  in  the  first  degree,  nor  en- 
title him  to  plead  former  jeopardy  upon 
that  degree  of  the  crime.  State  f.  Lee, 
91  Iowa  499,  60  N.  W.  119. 

[b]  The  acquittal  of  one  joint  de- 
fendant may  be  pleaded  in  bar  to  the 
subsequent  prosecution  of  the  other, 
only  in  crimes  where  the  guilt  of  one 
is  dependent  upon  that  of  the  other. 
Baumer  v.  State,  49  Ind.  544,  19  Am. 
Rep.  691. 

25.  Ariz. — Territory  v.  Gomez,  14 
Ariz.  139,  125  Pac.  702,  42  L.  R.  A, 
(N.  S.)  975.  Cal.— People  v.  Hill,  146 
Cal.  145,  79  Pac.  845;  People  v.  Horn, 
70  Cal.  17,  11  Pac.  470;  People  v.  Webb, 
38  Cal.  467.  Ga.— Black  r.  State,  36 
Ga.  447,  91  Am.  Dec.  772.  Ind.— State 
r.  Davis,  4  Blackf.  345.  Ky.— Com.  v. 
Goulet,  140  Ky.  843,  132  S.  W.  151; 
Com.  v.  Little,  140  Ky.  550,  131  S.  W. 
387.  Okla.— Ea:  parte  Harris,  8  Okla. 
1  Crim.  397,  128  Pac.  156. 
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the  one  cliargcd,  it  operates  as  an  acquittal  of  the  offense  charged,-" 
But  if  the  judgment  is  arrested,^^  or  a  new  trial  granted,  on  motion 
of  defendant,^^  or  the  conviction  reversed  on  his  appeal  therefrom,^'* 
the  plea  of  former  jeopardy  will  not  avail.  It  has  been  held,  how- 
ever, that  where  the  court  erroneously  withdraws  from  the  jury  all 
lesser  offenses  included  in  that  of  murder  in  the  first  degree  the  de- 
fendant was  not  placed  in  jeopardy  as  to  the  offenses  withdrawn,  so 
as  to  bar  a  subsequent  prosecution  therefor.^° 

h.  Before  Justice  of  the  Peace.  —  Where  a  person  is  acquitted  be- 
fore a  justice  of  the  peace  having  jurisdiction  of  the  offense,  it  oper- 
ates as  a  bar  to  a  subsequent  prosecution  for  the  same  offense,  or  one 
based  on  the  same  facts  ;^^  but  it  will  not  bar  a  prosecution  for  a 
crime  of  which  the  justice  has  no  jurisdiction,  although  the  offense 
tried  forms  an  ingredient  thereof.^^ 

i.  By  Jury.  —  The  verdict  of  a  jury  is  not  necessary  to  sustain  the 
plea  of  former  acquittal,  even  under  a  constitutional  provision  declar- 
ing that  no  person  after  being  once  acquitted  by  a  jury  shall  be  again 
put  in  jeopardy  ;^^  but  the  contrary  has  been  held.^* 

Verdict  Rendered  on  Sunday.  —  The  fact  that  a  verdict  was  received 
and  the  jury  discharged  on  Sunday,  does  not  invalidate  a  judgment 
of  acquittal  as  a  bar  to  a  subsequent  prosecution.^^ 

j.  By  Legislature,  —  An  acquittal  by  a  legislature  of  one  of  its  mem- 
bers under  a  charge  of  bribery,  does  riot  operate  as  a  bar  to  his  in- 
dictment and  prosecution  for  the  same  offense.^*^ 

k.  By  Court  Martial.  —  "While  an  acquittal  by  court  martial  is  en- 
titled to  weight  as  expressing  the  views  of  the  military  court  of  the 
innocence  of  the  prisoner,  it  will  not  bar  a  prosecution  on  indictment." 


26.  People  r.  Ham  Tong,  155  Cal. 
579,  102  Pac.  263,  24  L.  E.  A.  (N.  S.) 
481  {overruling  People  v.  Arnett,  129 
Cal.  306,  61  Pac.  930);  People  v.  Curtis, 
76  Cal.  57,  17  Pac.  941;  Ex  parte  Harris, 
8  Okla.  Crim.  397,  128  Pac.   156. 

27.  State  v.  Benjamin  (La.),  14  So. 
71. 

28.  State  v.  Terreso,  56  Kan.  126,  42 
Pae.  354. 

29.  People  v.  Ham  Tong,  155  Cal. 
579,  102  Pac.  263,  24  L.  E.  A.  (N.  S.) 
481;  Chambers  f.  State,  44  Tex.  Cr. 
61,  68  S.  W.  286.  See  also  infra,  V, 
F,  4,  d. 

30.  Montgomery  v.  State,  136  Wis. 
119,  116  N.  W.  876,  18  L.  E.  A.  (N. 
S.)  339. 

31.  Mass. — Com.  v.  Cunningham,  13 
Mass.  245.  Nev. — Ex  parte  Simmons, 
34  Nev.  493,  125  Pac.  697.  N.  Y. 
People  V.  Goldfarb,  152  App.  Div.  870, 
138  N.  y.  Supp.  62.  Eng.— Eeg.  v. 
Miles,  24  Q.  B.  D.  423,  17  Cox  0.  C. 
9,  54  J.  P.  549,  59  L.  J.  U.  C.  56,  62 
L.  T.  Eep.  572,  38  Wkly.  Eep.  334. 


32.  Ala.— Carter  v.  State,  107  Ala. 
146,  18  So.  232.  Ark.— State  v.  Nichols, 
38  Ark.  550.  Tex.— White  v.  State,  9 
Tex.  App.  390. 

Acquittal  by  court  without  jurisdic- 
tion as  bar  to  second  prosecution  for 
same  offense,  see  generally  infra,  III,  C, 
2,  e,  (I). 

33.  State  v.  Webster,  206  Mo.  558, 
105  S.  W.  705.  See  generally  supra, 
III,  B,  3. 

34.  State  v.  SMrer,  20  S.  C.   392. 

35.  United  States  V.  Ball,  163  U.  S. 
662,  16  Sup.  Ct.  1192,  41  L.  ed.  300. 

36.  People  v.  Stilwell,  81  Misc.  456, 
142  N.  Y.  Supp.  628. 

37.  U.  S.—In  re  Fair,  100  Fed.  149; 
United  States  v.  Clark,  31  Fed.  710; 
United  States  v.  Cashiel,  1  Hushes  552, 
25  Fed.  Cas.  No.  14,744.  N.  Y.— Peo- 
ple v.  Wendel,  59  Misc.  354,  112  N.  Y. 
Supp.  301.  Tenn. — State  v.  Eankin,  4 
Coldw.  145. 

[a]  Court  martial  of  militia  officer 
in  time  of  peace,  convicting  him  of 
conduct   unbecoming  an   officer   and    a 
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1.  Without  Entry  of  Judgment.  — Where  a  verdict  of  acquittal  has 
been  rendered  on  a  valid  indictment  or  information,  a  plea  of  former 
acquittal  may  be  based  thereon  notwithstanding  a  failure  to  render  or 
enter  up  a  judgment  thereon  ;'^«  and  the  failure  of  a  justice  of  the 
peace  to  enter  of  record  a  judgment  of  acquittal  rendered  by  him, 
will  not  deprive  the  accused  of  its  benefit ;  but  if  no  statute  prohibits, 
the  justice  may  enter  such  judgment  at  any  time  after  it  is  rendered."^ 

m.  Bij  Withdrawal  of  One  Count  of  Indictment  or  Information. 
The  withdrawal  of  one  count  of  an  indictment  or  information  after 
the  jury  is  sworn,  operates  as  an  acquittal  of  the  offense  charged  in 
such  count,  and  a  plea  of  former  jeopardy  will  lie  as  a  bar  to  a  fur- 
ther prosecution  thereon.*° 

6.     Conviction.*^  —  a.    Of  Minor  Offense  as  Bar  to  Prosecution  for 

Greater. The  conviction  of  a  person  for  a  minor  offense  included  in 

a  greater  will  usually  bar  a  prosecution  for  the  greater,  if  a  conviction 
of  the  lesser  could  have  legally  resulted  from  a  prosecution  for  the 
greater;*^  but  in  some  of  the  states  the  plea  of  former  jeopardy  will 


gentleman,  is  not  a  bar  to  indictment 
and  prosecution  for  grand  larceny,  of 
■which  that  court  had  no  jurisdiction. 
People  V.  Wendel,  59  Misc.  354,  112 
N.  Y.  Supp.  301. 

Trial  by  court-martial  as  putting  per- 
son tried  in  position  to  plead  former 
jeopardy,  see  generally  6  Standard 
Pkoc.  128. 

38.  Slaughter  v.  State,  6  Humph. 
(Tenn.)  410;  State  V.  Norvell,  2  Yeag. 
(Tenn.)   24,  24  Am.  Dec.  458. 

Necessity  for  judgment  on  plea  of 
guilty  to  sustain  plea  of  former 
jeopardy,  see  supra,  III,  B,  1,  c,  (I). 

39.  Wright  v.  Fansler,   90   Ind.  492. 

40.  111.— Dalton  v.  People,  224  111. 
333,  79  N.  E.  669.  Mo.— State  v.  Hess, 
240  Mo.  147,  144  S.  W.  489.  Tex. 
Hewitt  V.  State  (Tex.  Crim.),  167  S. 
W.  40,  holding  that  while  the  with- 
drawal of  several  counts,  after  defend- 
ant has  pleaded  not  guilty  thereto,  is 
not  an  acquittal  thereon,  he  has  been 
put  in  jeopardy  and  cannot  be  sub- 
sequently i^rosecuted  on  them.  Wis. 
Schultz  V.  State,  135  Wis.  644,  144  N. 
W.  505,  116  N.  W.  259,  571. 

41.  Conviction  before  court  without 
jurisdiction  as  bar  to  further  prosecu- 
tion, see  infra,  III,  C,  2,  e;  conviction 
before  court  of  limited  jurisdiction  as 
bar,  see  infra,  III,  C,  2,  f;  conviction 
on  insufficient  or  defective  indictment 
or  information  as  bar  to  further  prose- 
cution, see  infra.  III,  C,  3,  a,  b  and 
c;  conviction  in  criminal  prosecution  as 
bar  to  civil  action,  see  supra,  III,  A, 
b,  (I). 
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42.  Ala.— Turk  v.  State,  140  Ala. 
110,  37  So.  234;  State  v.  Blevins,  134 
Ala.  213,  32  So.  637,  92  Am.  St.  Rep. 
22;  Storrs  f.  State,  129  Ala.  101,  29 
So.  778;  Powell  f.  State,  89  Ala.  172, 
8  So.  109;  Moore  v.  State,  71  Ala. 
307;  Buchanan  v.  State,  10  Ala.  App. 
103,  65  So.  205.  Alaska. — United  States 
V.  Owens,  2  Alaska  480.  Ark.— State 
r.  Smith,  53  Ark.  24,  13  S.  W.  391; 
Southworth  v.  State,  42  Ark.  270.  Cal. 
People  V.  Defoor,  100  Cal.  150,  34  Pae. 
642;  People  V.  Huntington,  8  Cal.  App. 
612,  97  Pae.  760;  Huntington  v.  Supe- 
rior Court,  5  Cal.  App.  288,  90  Pae. 
141.  Fla.— West  v.  State,  55  Fla.  200, 
46  So.  93;  Ex  parte  Yickery,  51  Fla. 
141,  40  So.  77.  HI.— People  v.  McGin- 
nis,  234  111.  68,  84  N.  E.  687,  123  Am. 
St.  Eep.  73.  Ind. — Hamilton  v.  State, 
36  Ind.  280,  10  Am.  Eep.  22.  la. 
State  f.  Walker,  133  low^a  489,  110  N. 
W.  925;  State  r.  Smith,  132  Iowa  645, 
109  N.  W.  115;  State  r.  Helm,  92  Iowa 
540,  61  N.  W.  246;  State  r.  Gleason, 
56  Iowa  203,  9  N.  W.  126.  Ky.— Com. 
V.  Foster,  3  Mete.  1.  La. — State  v. 
Joseph,  40  La.  Ann.  5,  3  So.  405;  State 
V.  Cheevers,  7  La.  Ann.  40.  Mass. 
Morey  v.  Com.,  108  Mass.  433;  Com.  v. 
Squire,  1  Mete.  258.  Mich. — People  v. 
Farrell,  146  Mich.  264,  109  N.  W.  440. 
Minn. — State  v.  Wondra,  114  Minn.  457, 
131  X.  W.  496,  Ann.  Gas.  1912C,  667. 
Miss.— Palls  V.  State,  52  Miss.  391. 
N.  J.— State  r.  Cooper,  13  X.  J.  L.  361, 
25  Am.  Dee.  490.  N.  Y.— People  V. 
Dowling,  84  N".  Y.  478;  Lohman  v.  Peo- 
!ple,   1    N.    Y.    379,    49    Am.    Dec.    340. 
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not  avail  under  such  circumstances,'*''  especially  where  the  court  did 
not  have  jurisdiction  of  the  higher  offense.^*  Thus  the  authorities  are 
not  agreed  as  to  whether  a  conviction  before  a  justice  of  the  peace  of 
a  misdemeanor,  within  his  jurisdiction,  is  a  bar  to  a  prosecution  under 
indictment  for  a  higher  degree  of  such  offense  constituting  a  felony. 
In  some  of  the  states  such  conviction  constitutes  a  bar  to  a  prosecution 
for  the  felony  grade  of  the  offense,^^  while  in  others  the  contrary 
opinion  is  held  ;^'^  although  the  matter  is  controlled  in  a  large  measure 
by  statutory  provision.^^ 

A  fraudulent  or  collusive  conviction  of  the  minor  offense  will  not  bar 
a  prosecution  for  the  greater.*^ 


N.  C— State  v.  Albertson,  113  N.  C. 
633,  18  S,  E.  321.  Ore.— State  v. 
Steeves,  29  Ore.  85,  43  Pae.  947.  Pa. 
Com.  i:  Deitrick,  221  Pa.  7,  70  Atl. 
275;  Com.  v.  Morgan,  9  Kulp  573;  Com. 
V.  Neeley,  2  Chester  Co.  191.  Tenn. 
State  V.  Chaffin,  2  Swan  493;  Fiadler 
V.  State,  7  Humph.  508.  But  see  Mikels 
V.  State,  3  Heisk.  321,  holding  that  a 
conviction  for  assault  and  battery  be- 
fore a  justice  of  the  peace,  under  the 
small  offense  law,  will  not  bar  a  prose- 
cution in  the  circuit  court  under  in- 
dictment for  felonious  assault.  Tex. 
Thomas  V.  State,  40  Tex.  36,  39;  Black- 
shear  V.  State  (Tex.  Crim.),  154  S.  W. 
564;  Jackson  v.  State,  55  Tex.  Crim. 
79,  115  S.  W.  262;  Coleman  v.  State,  43 
Tex.  Crim.  280,  65  S.  W.  90;  Mason  f. 
State,  29  Tex.  App.  24,  14  S.  W.  71; 
Smith  i:  State,  22  Tex.  App.  316,  3 
S.  W.  684.  Vt.— State  v.  Smith,  43  Vt. 
324.  Wash.— State  v.  Murphy,  13  Wash. 
229,  43  Pac.  44. 

See  also  infra,  III,  E,  4,  b,  (I). 

[a]  The  rule  does  not  apply  where 
the  former  conviction  was  for  assault 
and  battery,  before  a  court  having  sole 
jurisdiction  thereof,  and  the  subsequent 
prosecution  for  assault  with  a  deadly 
weapon  with  a  premeditated  design  to 
effect  death,  or  an  aggravated  assault, 
before  a  court  having  sole  jurisdiction 
of  the  latter  two.  Boswell  v.  State,  20 
Fla.  869. 

[b]  A  fine  imposed  by  a  justice  of 
the  peace  for  an  assault  will  not  bar 
a  prosecution  for  homicide,  where  the 
victim  of  such  assault  afterwards  dies 
as  the  result  thereof.  United  States  v. 
Diaz,  15  Phil.  Isl.  123. 

43.  Conn. — Hurd  v.  State,  2  Root 
186;  State  v.  Farrand,  1  Eoot  446.  Ga. 
Brantley  v.  State,  132  Ga.  573,  64  S.  E. 
676,  22'  L.  E.  A.  (N.  S.)  959;  Waller 
V.  State,  104  Ga.  505,  30  S.  E.  835; 
Bailey  v.  State,  26  Ga.  579.     See  also 


Fountain  v.  Fitzgerald,  2  Ga.  App.  713, 
58  S.  E.  1129.     Kan.— State  v.  McCord, 

8  Kan.  232,  12  Am.  Eep.  469.  S.  C. 
State  V.  Gillis,  73  S.  C.  318,  53  S.  E. 
487,  5  L.  R.  A.  (N.  S.)  571;  State  v. 
Richardson,  47  S.  C.  18,  23,  24  S.  E. 
1028;  State  v.  Cross  Road  Comrs.,  3 
Hill  L.  239. 

44.  State  v.  Foster,  33  Iowa  525; 
Scott  V.  United  States,  1  IMorris  (Iowa; 
142;  Caudle  v.  State,  57  Tex.  Crim.  363, 
123  S.  W.  413  (holding  that  a  prosecu- 
tion in  a  mayor's  court  for  simple  as- 
sault is  not  a  bar  to  a  prosecution  in 
a  higher  court  for  aggravated  assault) ; 
Henkel  v.  State,  27  Tex.  App.  510,  11 
S.  W.  671;  White  r.  State,  9  Tex.  App. 
390;  Allen  v.  State,  7  Tex.  App.  298. 
See  also  infra,  III,  C,  2,  e,  (I). 

45.  Ala.— Powell  v.  State,  89  Ala. 
172,  8  So.  109;  Moore  v.  State,  71  Ala. 
307;  Buchanan  v.  State,  10  Ala.  App. 
103,  65  So.  205.  Ark.— State  i:  Smith, 
53  Ark.  24,  13  S.  W.  391;  Southworth 
'V.  State,  42  Ark.  270.  la.— State  v. 
Gleason,  56  Iowa  203,  9  N.  W.  126. 
Minn.— State  v.  Wondra,  114  ]\rinn.  457, 
131  N.  W.  496,  Ann.  Cas.  1912C,  667. 
N.  C— State  r.  Albertson,  113  N.  C. 
633,   18   S.   E.   321. 

46.  Conn.— Hurd  v.  State,  2  Root 
186;  State  v.  Farrand,  1  Root  446.  la. 
State  V.  Foster,  33  Iowa  525;  Scott  r. 
United  States,  1  Morris  142.  Tenn. 
Mikels  i:  State,  3  Heisk.  321.  Tex. 
Caudle  v.  State,  57  Tex.  Crim.  363,  123 
S.  W.  413;  Henkel  v.  State,  27  Tex. 
App.  510,  11  S.  W.  671 ;  White  r.  State, 

9  Tex.  App.  390;  Allen  v.  State,  7  Tex. 
App.   298. 

47.  Conviction  of  misdemeanor  be- 
fore a  city  recorder  not  a  bar  to  in- 
dictment for  a  felony,  under  Alabama 
code.  Tarver  v.  State,  9  Ala.  App.  17, 
64  So.  161. 

48.  Ala. — Thomas  v.  State,  114  Ala. 
31,   21    So.    784.     Ark.— :\ray    r.    State, 
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b  071  One  of  Several  Counts^^  —  A  verdict,  which  convicts  the 
accused  upon  one  of  several  counts,  without  finding  as  to  the  others, 
operates  as  an  acquittal  as  to  the  others,  and  in  the  event  of  a  new 
trial,  the  prosecution  may  be  limited  to  the  crime  charged  m  the  count 
upon  which  the  verdict  was  based.^'* 

e  Under  a  Void  Statute.  — A  conviction  before  a  court  of  limited 
iurisdiction  for  the  violation  of  an  unconstitutional  or  void  statute  or 
ordinance,  cannot  constitute  a  bar  to  a  prosecution  on  indictment  or 
information.^^ 

d  Of  Offense  Not  PunisliaUe  ly  Statute.  — A  conviction  under  an 
ordinance  of  an  offense  not  punishable  by  statute,  does  not  operate  as 
a  bar  to  a  prosecution  under  indictment  for  the  same  offense  as  a 
common-law  misdemeanor.^- 

e.     On  a  Charge  Unknown  to  Law  as  a  Criminal  Offense.  —  A  con- 


110  Ark.  432,  162  S.  W.  43.  Cal. 
People  V.  Woods,  84  Cal.  441,  23  Pac. 
1119.  Conn.— State  v.  Eeed,  26  Conn. 
202.  Ind.— Peters  v.  Koepke,  156  Ind. 
35,  59  N.  E.  33.  Kan.— State  t:  Smitli, 
57  Kan.  673,  47  Pac.  541.  Mass.— Com. 
V.  Daseom,  111  Mass.  404.  Mo.— State 
V.  Cole,  48  Mo.  70.  N.  C— State  v. 
Swepson,  79  N.  C.  630.  Tex.— Watson 
V.  State,  5  Tex.  App.  271.  Vt.— State 
V.  Wakefield,  60  Vt.  618,  15  Atl.  181. 

Effect  of  fraudulent  or  collusive  pro- 
ceeding, see  infra,  III,  C,  4. 

49.  Nolle  prosequi  as  to  one  or  more 
counts  as  bar  to  prosecution  on  remain- 
ing counts,  see  supra,  III,  B,  2,  d. 

Acquittal  as  to  one  of  several  counts 
as  bar  to  prosecution  on  remaining 
counts,  see  supra,  III,  B,  5,  c. 

50.  Ala. — Booker  v.  State,  151  Ala. 
97,  44  So.  56;  Clifton  v.  State,  73  Ala. 
473;  May  v.  State,  55  Ala.  164;  Bell 
V.  State,  48  Ala.  684,  17  Am.  Eep.  40; 
Aaron  v.  State,  39  Ala.  75;  Nabors  V. 
State,  6  Ala.  200.  Fla.— Green  i\  State, 
17  Fla.  669.  Ga.— Stephens  r.  State,  11 
Ga.  225.  m.— Dalton  r.  People,  224  Bl. 
333,  79  N.  E.  669;  Logg  v.  People,  8 
HI.  App.  99.  Ind.— Dawson  v.  State,  65 
Ind.  442;  Bonnell  r.  State,  64  Ind.  498; 
Bittings  V.  State,  56  Ind.  101;  Clem  V. 
State,  42  Ind.  420,  13  Am.  Eep.  369; 
Weinzorpflin  v.  State,  7  Blackf.  186. 
la. — State  v.  Severson,  79  Iowa  750,  45 
N.  W.  305;  State  v.  Mailing,  11  Iowa 
239.  Kan.— State  v.  McNaught,  36  Kan. 
624,  14  Pac.  277.  Me.— State  v.  Wat- 
son, 63  Me.  128;  State  f.  Phinnev,  42 
Me.  384.  Md.— State  v.  Sutton,  4  Gill 
494.  Mass. — Edgerton  v.  Com.,  5  Al- 
len 514.  Mich.— Hall  v.  People,  43  Mich. 
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417,  5  X.  W.  449.  Miss. — Morris  V. 
State,  8  Smed.  &  M.  762.  Mo.— State 
V.  Hess,  240  Mo.  147,  144  S.  W.  489; 
State  V.  Bruffey,  75  Mo.  389;  State  v. 
Cofer,  68  Mo.  120;  State  f.  Brannon, 
55  Mo.  63,  17  Am.  Eep.  643;  State  v. 
Kattlemann,  35  Mo.  105;  State  v.  Gan- 
non, 11  Mo.  App.  502.  N.  Y.— People 
V.  Bowling,  84  N.  Y.  478;  Guenther  v. 
People,  24  X.  Y.  100.  Ohio. — Jarvis  f. 
State.  19  Ohio  St.  585;  Lcsslie  r.  State, 
IS  Ohio  St.  390.  Pa.— Girts  v.  Com.,  22 
Pa.  351.  S.  C. — State  v.  Crossroads 
Comrs.,  3  Hill  239.  Tenn.— Major  v. 
State,  4  Sneed  597;  Esmon  v.  State,  1 
Swan  14;  Campbell  v.  State,  9  Yerg. 
333,  30  Am.  Dec.  417.  Vt.— State  v. 
Kittle,  2  Tvler  471.  Va.— Stuart  v. 
Com.,  28  Gi-att.  (69  Va.)  950;  Liv- 
ingston V.  Com.,  14  Gratt.  (55  Va.)  592. 
Wis.— State  r.  Hill,  30  Wis.  416. 

[a]  The  rule  does  not  apply  to  cases 
where  substantially  the  same  offense  is 
charged  in  each  count.  Jarvis  v.  State, 
19   Ohio  St.  585. 

[b]  Where  the  accused,  convicted 
upon  one  of  two  counts  of  the  indict- 
ment, moves  for  a  new  trial,  his  mo- 
tion will  be  regarded  as  upon  the  count 
or  charge  of  which  he  was  convicted, 
rather  than  that  of  which  he  was  in 
effect  acquitted,  and  does  not  waive  the 
jeopardy  and  open  the  case  for  trial 
on  the  "^  latter.  Schultz  v.  State,  135 
Wis.  644,  114  N.  W.  505,  116  N.  W. 
259,   571. 

51.  Ala.— Wiggs  V.  State,  5  Ala. 
App.  189,  59  So.  516.  Ark.— Eector  v. 
State,  6  Ark.  187.  Minn.— State  v.  Ole- 
son,  26  Minn.  507,  5  N.  W.  959. 

52.  Louisville  &  N.  E.  Co.  r.  Com., 
144  Ky.  558,  139  S.  W.  785. 


JEOPABDY 


575 


viction  on  a  charge  unknown  to  the  law  as  a  criminal  offense,  is  not 
a  bar  to  a  prosecution  under  a  statute  for  the  same  act  or  trans- 
action.^^ 

f.  Under  a  Valid  Statute  Repealed  Before  Sentence.  —  A  convic- 
tion where  neither  the  indictment  nor  the  trial  is  subject  to  legal  ex- 
ception, under  a  valid  statute,  in  force  at  the  time  of  the  conviction, 
but  repealed  before  sentence  can  be  executed,  rendering  the  judgment 
void  for  want  of  authority  to  punish,  wall  not  sustain  a  plea  in  bar  to 
a  subsequent  trial  based  upon  the  same  transaction.^* 

g.  Where  No  Judgment  Entered  Tliereon.^^  —  In  some  of  the  states 
it  has  been  held  that  a  conviction  wherein  no  judgment  was  entered 
will  not  support  a  plea  of  former  conviction  j^*'  but  in  others  it  has 
been  held  in  some  w^ell  considered  cases  that  a  conviction  upon  which 
no  judgment,  or  a  wrong  or  illegal  judgment  has  been  rendered,  will 
bar  a  subsequent  prosecution.^'' 

C.  As  Affected  by  Legality  or  Regularity  op  Proceeding. 
1.  Generally.  —  A  void  or  abandoned  warrant  of  arrest,^^  or  a  void 
information,^^  or  the  discharge  of  the  accused  on  a  void  bond,"°  or  the 
trial  of  an  accused  without  any  warrant  or  complaint,*^^  does  not  put 
him  in  jeopardy.  Nor  will  the  confinement  of  a  defendant  without 
authority  of  law,  upon  surrender  by  his  bondsmen,^-  or  the  payment 
of  the  costs  in  a  criminal  prosecution  by  the' accused,  to  open  his  de- 
fault before  a  magistrate,*^^  support  a  plea  of  former  jeopardy  against 
a  prosecution  on  the  original  charge.  And  w^here  a  mistrial  results 
from  the  improper  refusal  of  the  court  to  allow  the  defendant  a  per- 
emptory challenge,*^*  or  a  conviction  is  set  aside  because  of  a  void 
or  illegal  verdict, °^  he  cannot  plead  former  jeopardy  in  bar  of  a  sub- 
sequent trial  of  the  case. 


53.  Davidson  v.  State,  99  Ind.  366. 
See   also    infra,   III,    C,   3,   a,   note    93. 

54.  Com.  V.  Brown,  167  Mass.  144, 
45  N.  E.  1;  Hartung  v.  People,  26  N.  Y. 
167,  28  N.  Y.  400,  25  How.  Pr.  (N.  Y.) 
221;  Shepherd  r.  People,  25  N.  Y.  406, 
2i  How.  Pr.  (N.  Y.)  388;  Kuckler  V. 
People,  5  Park.  Crim.  (N.  Y.)   212. 

55.  Necessity  for  judgment  on  plea 
of  guilty  to  sustain  plea  of  former 
jeopardy,  see  supra,  III,  B,  1,  c,   (I). 

Acquittal  without  entry  of  judgment 
as  bar,  see  supra,  III,  B,  5,  1. 

56.  U.  S. — United  States  v.  Herbert, 
5  Cranch  C.  C.  87,  26  Fed.  Cas.  No. 
15,354.  La. — State  v.  Isaac,  3  La.  Ann. 
359.  Mass.— Com.  v.  Fraher,  126  Mans. 
265.  See  Com.  v.  Eice,  216  Mass.  480, 
104  N.  E.  347.  Ohio.— White  v.  State, 
13  Ohio  St.  569.  Temi.— State  v.  Layne, 
96  Tenn.  668,  36  S.  W.  390. 

57.  Brennan  v.  People,  15  111.  511; 
Shepherd  v.  People,  25  N.  Y.  406,  24 
How.  Pr.  (N.  Y.)  388  J  Kuckler  v.  Peo- 


ple, 5  Park.   Crim.    (N.  Y.)   212.       See 
also  supra,  III,  B,  1,  c,  (I). 

58.  Johnson  v.  State,  82  Ala.  29,  2 
So.  466;  Bradley  v.  State,  32  Ark.  722. 

59.  McCowen  v.  Bowring  Bros.,  3 
Morris  (Newfoundland)  872.  See  also 
in-j'ra,  III,  C,  3,  a. 

60.  Bennett  V.  Briggs  (N.  J.  L.),  63 
Atl.   717. 

61.  Kan.— State  r.  Goetz,  65  Kan. 
125,  69  Pae.  187..  Miss.— Bigham  v. 
State,  59  Miss.  529.  Tex.— Wilson  v. 
State,  16  Tex.  246;  Decker  r.  State,  58 
Tex.  Crim.  159,  124  S.  W.  912.  Neces- 
sity for  complaint  generally,  see  the 
title  "ludictment  and  Information." 

62.  McDermott  r.  Com.,  30  Ky.  L. 
Eep.  1227,  100  S.  W.  830. 

63.  Com.  V.  Taylor,  113  Mass.  4. 

64.  Ellis  V.  State,  25  Fla.  702,  6  So. 
768. 

65.  See  the  following:  Ala. — Kendall 
V.  State,  65  Ala.  492.  Ark.— Floyd  r. 
State,  80  Ark.  94,  96  S.  W.   125.     Cal. 
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Void  Proceedings.  —  "Wliere  tlie  term  of  the  court  is  unauthorized,®® 
or  is  held  at  a  place  not  authorized  by  law,®^  or  a  judge  thereof  is 
related  to  a  defendant,^^  or  for  any  reason  the  court  is  incompetent 
to  try  the  case,  so  that  the  proceedings  are  thereby  rendered  void, 
the  defendant  is  not  entitled  to  plead  such  proceedings  in  bar  of  a 
subsequent  prosecution.*^^ 

2.  Jurisdicton  of  Court,  —  a.  Preliminary  Examination.  —  Where 
a  defendant  has  been  discharged  for  want  of  probable  cause  of  guilt, 
or  held  to  answer  to  the  higher  court,  by  a  justice  of  the  peace 
acting  merely  in  his  capacity  as  an  examining  or  committing  magis- 
trate, he  is  not  entitled  to  plead  former  jeopardy  on  a  subsequent 
trial  for  the  same  offense  ;^°  and  the  same  rule  will  apply  where  a 
county  judge  has  only  jurisdiction  to  sit  as  a  committing  magistrate, 


People  V.  Ham  Tong,  155  Cal.  579,  102 
Pac.  263,  132  Am.  St.  Eep.  110,  2-i 
L.  E.  A.  (N.  S.)  481.  ni.— Hudson  v. 
People,  29  111.  App.  454.  Ind.— Pelil- 
man  v.  State,  115  Ind.  131,  17  N.  E. 
270.  la. — State  v.  Eedman,  17  Iowa 
329.  La.— State  i:  Benjamin,  14  So. 
71;  State  r.  Oliver,  39  La.  Ann.  470,  2 
So.  194.  N.  H.— State  v.  Blaisdell,  59 
N.  H.  328.  Tenn.— Waddle  v.  State, 
112  Tenn.  556,  82  S.  W.  827;  Fitts  V. 
State,  102  Tenn.  141,  50  S.  W.  756.  Tex. 
Garza  v.  State,  39  Tex.  Crim.  358,  46 
S.  W.  242,  73  Am.  St.  Eep.  927;  Ster- 
ling V.  State,  25  Tex.  App.  716,  9  S.  W. 
45,  8  Am.  St.  Eep.  452.  Va. — Jones 
V.  Com.,  20  Gratt.  (61  Va.)  848. 

See  infra,  V,  F,  3.  But  see  People 
V.  Small,  1  Cal.  App.  320,  82  Pac.  87, 
holding  that  where  the  defendant  has 
been  placed  in  jeopardy  by  trial  under 
a  valid  information,  he  is  entitled  to 
be  discharged  after  an  insufficient  ver- 
dict has  been  received  and  recorded. 
People  V.  Fishman,  64  Misc.  256,  119 
N.  Y.  Supp.  89. 

66.  Hill  V.  State,  100  Ark.  373,  140 
S.  W.  576;   Dunn  v.  State,  2  Ark.  229, 

35  Am.  Dec.  54;  In  re  MeClaskey,  2 
Okla.   568,  37   Pac.   8.54. 

67.  Barber  v.  State,  151  Ala.  56,  43 
So.  808.  ' 

68.  People  v.  Connor,  142  N.  T.  130, 

36  N.  E.  807,  affirming  65  Hun  392,  20 
N.  Y.  Supp.  209,  8  N.  Y.  Crim.  439. 

69.  Glasgow  v.  State,  9  Baxt. 
(Tenn.)   485. 

70.  Cal.— People  v.  Swain,  5  Cal. 
App.  421,  90  Pac.  720.  Ind.— Stouer  v. 
State,  7  Ind.  App.  620,  35  N.  E.  133. 
Mass. — Com.  v.  Hamilton,  129  Mass. 
479;  Com.  v.  Many,  14  Gray  82;  Com. 
V.  Golding,  14  Gray  49;  Com.  v.  Bovle, 
14  Gray  3;  Com.  v.  Harris,  8  Gray  470. 
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Mo. — State  ex  rel.  Board  of  Education 
r.  Xast,  209  Mo.  708,  108  S.  W.  563. 
Neb.— Larson  v.  State,  93  Neb.  242, 
140  N.  W.  176,  44  L.  R.  A.  (N.  S.) 
617.  N.  y.—People  v.  Pascowitch,  158 
App.  Div.  812,  144  N.  Y.  Supp.  203; 
Ex  varte  Burns,  68  Misc.  299,  125  N.  Y. 
Supp.  86.  Tex. — Donaldson  v.  State 
(Tex.  Crim.),  55  S.  W.  826.  Va.— Wol- 
A^erton  v.  Com.,  75  Va.  909. 

[a]  The  discharge  of  one  charged 
with  and  arraigned  for  crime,  to  which 
he  pleads  not  guilty,  by  a  court  hav- 
ing jurisdiction  either  to  try  and  de- 
termine the  case  or  to  examine  and 
bind  over,  which  dismisses  the  case 
without  a  trial  or  examination  having 
been  commenced,  for  failure  of  appear- 
ance by  complainant,  is  not  a  bar  to 
a  further  prosecution  for  the  same  of- 
fense. State  V.  Munroe,  26  R.  I.  38, 
57  Atl.  1057, 

[b]  Where  the  committing  magis- 
trate determines  that  a  crime  has  been 
committed  and  that  there  is  sufficient 
ground  to  hobl  the  defendant  therefor, 
but  errs  in  his  determination  of  the 
degree  of  the  crime,  it  will  not  bar  a 
prosecution  for  the  proper  degree  of 
the  crime.  People  r.  Pascowitch,  158 
App.  Div.  812,   144  X,  y.  Supp.   203. 

[c]  Where  during  a  trial  of  a  mis- 
demeanor before  a  magistrate,  it  ap- 
pears to  him  that  defendant  has  prob- 
ably committed  a  felony,  and  he  orders 
a  new  complaint  to  be  filed,  and  pro- 
ceeds as  a  committing  magistrate  to 
bind  the  defendant  over  to  the  district 
court  to  answer  to  the  felony,  a  plea 
of  former  jeopardy  will  not  lie  to  the 
felonv.  Larson  v.  State,  93  Xeb.  242, 
140  X.  W.  176,  44  L.  R.  A.  (X.  S.)  617. 

[d]  Wliere  a  justice  of  the  peace 
having  concurrent  jurisdiction  with  the 
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as  in  the  case  of  felonies,'^  or  a  municipal  court,  having  jurisdiction 
to  try  or  to  bind  over,  exercises  only  his  jurisdiction  as  magistrate/^ 

b.  Discharge  of  Accused.'^-  —  For  Want  of  Jurisdiction.  — 'Where 
a  defendant  is  discharged  on  his  objection  to  the  jurisdiction  of  the 
court,  he  cannot  plead  former  jeopardy  to  a  further  prosecution.'* 

c.  Withdratval  for  Want  of  Jurisdiction.  —  An  information,  which 
was  withdrawn  before  arraignment  for  w^ant  of  jurisdiction  of  the 
court,  is  no  bar  to  a  second  information  and  prosecution  thereunder/^ 

d.  Arrest  of  Judgment  for  Want  of  Jurisdiction.  —  If  judgment  is 
arrested,  upon  motion  of  the  defendant,  for  want  of  jurisdiction,  the 
plea  of  former  jeopardy  will  not  lie  against  a  second  trial  under  the 
same  indictment/*^ 

e.  Proceedings  Before  Court  Without  Jurisdiction. — (I.)  Acquittal 
or  Conviction — The  acquittal  or  conviction  of  one  charged  with  crime 
before  a  justice  of  the  peace,  police  court  or  magistrate  or  other  court, 
for  an  offense  of  which  such  justice  or  court  has  jurisdiction,  does 
not  put  the  defendant  in  jeopardy  upon  any  offense  not  within  the 
jurisdiction  of  such  justice  or  court;"  nor  does  an  acquittal  or  con- 
viction before  such  a  magistrate,  for  an  offense  w^hich  such  magistrate 
is  without  jurisdiction  to  try,  constitute  a  bar  to  a  prosecution  for 
such  offense  in  a  court  having  jurisdiction  thereof/^ 


county  court  to  try  a  defendant,  ex- 
amines and  holds  him  to  answer  to  the 
county  court,  such  action  does  not  bar 
subsequent  proceedings  in  the  county 
court  by  information.  State  v.  Stan- 
ley, 82  Vt.  37,  71  Atl.  817. 

[e]  Under  a  statute  expressly  re- 
quiring a  justice  of  the  peace  to  try 
the  case,  his  judgment  constitutes 
jeopardy,  whether  he  tries  the  defend- 
ant, or  binds  him  over.  Brown  v.  State, 
105  Ala.  117,  16  So.  929. 

71.  Spraggins  v.  State,  139  Ala.  93, 
35  So.  1000;  Graham  v.  State,  11  Ala. 
App.  113,  65  So.  717. 

72.  Com.  V.  Eice,  216  Mass.  480,  104 
N.  E.  347. 

73.  See  generally  siipra,  III,  B,  4. 

74.  N.  J.— Dufey  V.  Britton,  48  N. 
J.  L.  371,  7  Atl.  679.  Va.— Marshall 
V.  Com.,  20  Graft.  (61  Va.)  845.  Can. 
Ex  parte  Case,  28  N.  Bruns.  652,  hold- 
ing that,  under  the  summary  convic- 
tions act,  where  a  magistrate,  having 
no  jurisdiction  to  hear  an  information 
allows  it  to  be  withdrawn  by  the 
prosecutor  upon  return  of  summons, 
defendant  not  being  present,  the  de- 
fendant is  not  entitled  to  a  certificate 
of  dismissal. 

[a]  A  person  convicted  before  a  jus- 
tice of  the  peace  for  the  unlawful  sale 
of  intoxicating  liquors,  who  appeals  and 
secures  a   dismissal   of  the    cause    for 


want  of  jurisdiction  because  no  affi- 
davit or  information  had  been  filed  in 
the  original  case,  cannot  plead  such 
judgment  in  bar  of  a  further  prosecu- 
tion. Eeese  f.  State,  73  Ark.  235,  83 
S.  W.  918. 

75.  The  King  v.  Nickerson,  Ex  parte 
Mitchell,  39  N.  Bruns.  (Can.)  316. 

76.  Small  v.  State,  63  Ga.  386. 

77.  Caudle  v.  State,  57  Tex.  Crim. 
363,  123  S.  W.  413. 

[a]  Jeopardy  cannot  extend  to  an 
offense  beyond  the  jurisdiction  of  the 
court  in  which  the  accused  is  tried. 
Diaz  V.  United  States,  223  U.  S.  442,  56 
L.  ed.  500,  Ann.  Cas.  1913C,  1138,  32 
Sup.  Ct.  250,  afflrming  15  Phil.  Isl.  123. 
And  see  Thompson  v.  State,  6  Neb.  102. 

78.  U.  S. — Kepner  r.  United  States, 
195  U.   S.   100,   24  Sup.   Ct.   797,   49  L. 
ed.   114;   United  States  V.  Ball,   163  U. 
S.  662,  16  Sup.  Ct.  1192,  41  L.  ed.  300. 
Ala.— Brown  v.  State,  120  Ala.  378,  25 
So.  203;   Carter  v.  State,  107  Ala.  146, 
IS  So.   232;   Marberrv   v.   State,  7  Ala. 
App.  58,  60  So.  949.     Ark. — Crowder  r 
State,  69  Ark.  330,  63  S.  W.  699.     Cal 
People  V.  Hamberg,  84  Cal.  468,  24  Pac 
293.     Colo.— Packer  r.  People,   8   Colo 
361,  8  Pac.  564.     Conn.— State   v.  Fox 
83  Conn.  286,  76  Atl.  302.     Fla.— Strob 
har   V.   State,   55   Fla.    167,   47   So.  4 
Alford  V.  State,  25  Fla.  852,  6  So.  857 
Ind.— Siebert   v.   State,    95    Ind.    471; 
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(II.)  Discharge  on  Original  Charge.  — And  where  a  justice  of  the  peace, 
police  magistrate  or  other  court  dismisses  a  charge  of  which  he  has 
no  jurisdi'ction,  and  imposes  a  fine  for  an  ofeense  within  his  juris- 
diction, or  holds  the  defendant  to  answer  to  a  different  charge,  he  can- 
not plead  a  former  jeopardy  against  prosecution  for  the  original 
charge.'^ 

f.  Conviction  Before  Court  of  Limited  Jurisdiction.  —  A  convic- 
tion before  a  justice  of  the  peace,  or  other  court  of  limited  jurisdiction, 
having  jurisdiction  of  the  subject-matter  and  the  accused,  is  a  bar 
to  a  prosecution  by  indictment  for  the  same  offense,  in  the  absence 
of  collusion  or  fraud,«°  or  provision  of  statute  to  the  contrary,^^ 
notwithstanding  any  irregularity  of  the  proceedings  had  therein,  if 
unreversed  on  appeal,^^  unless  an  indictment  is  found  and  the  accused 
arrested  thereon  prior  to  his  conviction  in  the  inferior  court.^^  But 
exception  has  been  made  in  cases  of  appeal  to  a  higher  court  where 
a  trial  de  novo  is  had  as  a  matter  of  right  .^* 

g.  Courts  Having  Concurrent  Jurisdiction.  —  Where  two  courts 
have  concurrent  jurisdiction  of  the  offense  charged,  an  acquittal  or 


O 'Brian  v.  State,  12  Ind,  369;  State  v. 
Odell,  4  Blackf.  156.  la.— State  i: 
Jamison,  104  Iowa  843,  73  N.  W.  831. 
Mass. — Com.  v.  Goddard,  13  Mass.  455. 
Mich.— People  v.  Tyler,  7  Mich.  161. 
Miss.— Huffman  v.  State,  84  Miss.  479, 
36  So.  395;  Montross  v.  State,  61  Miss. 
429.  /Mo.— State  v.  Payne,  4  Mo.  376. 
N.  H.— State  v.  Hodgkins,  42  N.  H. 
474.  N.  Y.— People  v.  Cuatt,  70  Misc. 
453,  126  N.  Y.  Supp.  1114;  People  v. 
Wendel,  59  Misc.  354,  112  N.  Y.  Supp. 
301.  N.  C— State  v.  Phillips,  104  N.  C. 
786,  10  S.  E.  463.  Okla.— Hamlin  V. 
State,  8  Okla.  Crim.  187,  126  Pae.  704. 
Phil,  Isl.— United  States  r.  Jayme,  24 
Phil.  Isl.  90;  United  States  r.  Almazan 
and  Martinez,  20  Phil.  Isl.  225.  Tenn. 
Hodges  V.  State,  5  Coldw.  7.  Tex. 
Flournoy  r.  State,  16  Tex.  30;  Norton 
v.  State,  14  Tex.  387;  Gibson  r.  State, 
47  Tex.  Crim.  489,  83  S.  W.  1119;  Mc- 
Lain  v.  State,  31  Tex.  Crim.  558,  21  S. 
W.  365;  McNeil  v.  State,  29  Tex.  App. 
48,  14  S.  W.  393.  Vt.— State  v.  Bruce, 
68  Vt.  183,  34  Atl.  701.  W.  Va.— State 
V.  Cross,  44  W.  Va.  315,  39  S.  E.  527. 
Acquittal  of  accused  generally  as  con- 
stituting jeopardy,  see  supra,  III,  B,  5. 

[a]  The  accused  cannot,  hy  waiver 
of  objection,  confer  jurisdiction  on  a 
court  which  has  not  been  conferred  by 
law.  United  States  v.  De  La  Santa, 
9  Phil.  Isl.  22. 

[b]  A  conviction  in  the  circuit  court 
of  the  United  States  for  a  crime  of 
which  that  court  has  no  jurisdiction  is 
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not  a  bar  to  prosecution  in  a  state 
court  for  the  same  offense.  Blyew  v. 
Com.,  91  Kv.  200,  15  S.  W.  356;  Com. 
V.  Peters,  12  Mete.  (Mass.)  387. 

79.  Ind.— State  v.  Morgan,  62  Ind. 
35.  Ohio.— State  v.  Eose,  89  Ohio  St. 
383,  106  N.  E.  50,  L.  R.  A.  1915A, 
256.    Va.— 7?i  re  Bailey,  1  Va.  Cas.  258. 

Discharge  of  accused  generally  as 
constituting  jeopardy,  see  supra,  III, 
B,4. 

80.  Ind.— Bryant  v.  State,  72  Ind. 
400.  Ky.— Com.  r.  Gill,  28  Ky.  L.  Rep. 
879,  90  S.  W.  605;  Cora.  v.  Miller,  5 
Dana  320;  Offutt  v.  Com.,  3  Ky.  L. 
Rep.  333.  Mass. — Com.  r.  Goddard,  13 
Mass.  455.  Miss. — Cherrv  r.  State,  103 
Miss.  225,  60  So.  138.  Tenn.— State  v. 
Layne,  96  Tenn.  668,  36  S.  W.  390; 
McGinnis  i:  State,  9  Humph.  43,  49 
Am.  Dec.  697.  Tex.— Dunn  v.  State,  6 
Tex.  542.  Eng.— Reg.  v.  Walker,  2  M. 
&  Rob.  446. 

Effect  of  fraudulent  or  conclusive 
proceeding,  see  infra.  III,  C,  4. 

81.  Williams  r.  State,  63  Ark.  307, 
38  S.  W.  337. 

82.  State  v.  George,  53  Ind.  434, 
Smithey  r.  State,  93  Miss.  257,  46  So. 
410.     See  supra,  III,  5,  g,  note  26. 

83.  Mize  v.  State,  49  Ga.  375;  State 
V.  Casey,  44  N.  E.  209;  State  v.  Tisdale, 
19  N.  C.  159. 

84.  Malone  v.  State,  179  Ind.  184, 
100  N.  E.  567;  State  v.  Curtis,  29  Kan. 
384. 
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conviction  in  one  will  bar  a  prosecution  in  the  other  f^  and  where  one 
of  such  courts,  having-  final  jurisdiction  to  try  the  accused,  binds  him 
over  instead,  it  thereby  puts  him  in  jeopardy  and  bars  further  prosecu- 
tion.^^ 

3.  Form  and  Sufficiency  of  Accusation.  —  a.  Where  Wholly  Insuf- 
ficient.—  Under  the  common  law,  an  acquittal  on  an  indictment  insuffi- 
cient to  support  a  conviction,  if  tested  by  objection  at  the  trial,  motion 
in  arrest  of  judgment,  or  writ  of  error,  will  not  support  a  plea  of 
autrefois  acquit,^^  and  this  is  still  the  law  in  England.^^  This  rule  pre- 
vails generally  in  the  United  States,^^  in  the  absence  of  express  pro- 
vision of  statute  to  the  contrary.^"     And  likewise   where   a   former 


85.  Ala.— Brooke  r.  State,  155  Ala. 
78,  46  So.  491;  Black  v.  State,  114  Ala. 
92,  40  So.  611;  Cast  v.  State,  11  Ala. 
App.  177,  65  So.  718;  Cowling  r.  Troy, 
1  Ala.  App.  508,  56  So.  116.  Ga.— Tip- 
pins  V.  State,  14  Ga.  422.  Miss. — Smith 
V.  State,  101  Miss.  853,  58  So.  539. 
N.  C— State  r.  Eoberts,  98  N.  C.  756, 
3  S.  E.  682;  State  r.  Bowers,  94  N.  C. 
910;  State  v.  Tisdale,  19  N.  C.  159. 
Tex.— Burdett  v.  State,  9  Tex.  43; 
Handley  r.  State,  16  Tex.  App.  444. 

[a]  Conviction  in  one  township  for 
a  disturbance  on  a  train  which  was  con- 
tinued through  several  townships,  is  a 
bar  to  a  prosecution  for  the  offense  in 
another  township.  Holder  v.  St.  Louis 
&  S.  F.  E.  Co.,  155  Mo,  App.  664,  135 
S.  W.  507. 

[b]  Where  the  prosecution  in  the 
state  court  is  pending  at  the  time  of 
a  conviction  in  a  municipal  court  for 
the  same  act,  it  is  not  thereby  barred. 
Gustin  V.  State,  10  Ala.  App.  171,  65 
So.  302. 

86.  Hazelton  v.  State  (Ala.  App.), 
68  So.   715. 

87.  Archbold  Cr.  PI.  &  Ev.  143;  1 
Chitty  Cr.  L.  458;  2  Hawkins  PI.  Cr., 
c.  35,"  §8;  Eussell  Crimes  648;  1  Starkie 
Cr.  PI.  320.  See  State  v.  Burns,  54 
Wash.  113,  102  Pac.  886. 

[a]  "Autrefoits  acquit  was  no  plea, 
because  the  indictment  itself  was  in- 
sufficient, for  it  contained  not  any  mat- 
ter of  felony."  2  Hale,  Pleas  of  the 
Crown  248. 

88.  Eeg.  V.  O'Brien,  15  Cox  C.  C. 
29,  46  L.  T.  N.  s.  177. 

89.  See  the  following:  U.  S. — Shoe- 
ner  r.  Com.,  207  U.  S.  188,  28  Sup. 
Ct.  110,  52  L.  ed.  113.  Ala.— Sims  r. 
State,  146  Ala.  109,  41  So.  413;  Finley 
V.  State,  61  Ala.  201.  Cal.— People  r. 
McNealy,  17  Cal.  332.  Ga.— Simmons 
V.  State,  106  Ga.  355,  32  S.  E.  339; 
Ccnley  v.   State,   85   Ga.  348,   11   S.  E. 


659;  Black  v.  State,  36  Ga.  447,  91 
Am.  Dee.  772.  Ind. — Shepler  v.  State, 
114  Ind.  194,  16  N.  e.  521;  Fritz  f. 
State,  40  Ind.  18.  La.— State  v.  Folev, 
114  La.  412,  38  So.  402;  State  r.  Brown, 
110  La.  591,  34  So.  698.  Miss.— State 
r.  McGraw,  Walk.  208.  Mo.— State  v. 
Keating,  223  Mo.  86,  122  S.  W.  699; 
State  ex  rel.  Graves  v.  Primm,  61  Mo. 
166.  Neb.— McKay  v.  State,  90  Neb. 
63,  132  N.  W.  741,  39  L.  E.  A.  (N.  S.) 
714,  Ann.  Cas.  1913B,  1034;  Eoberts  r. 
State,  82  Neb.  651,  118  N.  W.  574; 
Steinkuhler  r.  State,  77  Neb.  331,  109 
N.  W.  395.  N.  Y.— People  v.  Barrett, 
1  Johns.  66.  Ore. — State  v.  Littschkc, 
27  Ore.  189,  40  Pac.  167.  Pa.— Com. 
V.  Bass,  4  Kulp  76;  Com.  r.  Zepp,  5  Pa. 
L.  J.  256.  S.  C— State  r.  Eav,  Eice  1, 
33  Am.  Dec.  90.  Tenn.— Pritchett  v. 
State,  2  Sneed  285,  62  Am.  Dec.  468. 
Tex. — Shoemaker  r.  State,  58  Tex.  Crim. 
518,  126  S.  W.  887.  Wash.— State  v. 
Burns,   54   Wash.   113,   102   Pac.   886. 

[a]  "It  is  an  established  rule  that 
one  is  not  put  in  jeopardy  if  the  indict- 
ment under  which  he  is  tried  is  so 
radically  defective  that  it  would  not 
support  a  judgment  of  conviction,  and 
that  a  judgment  thereon  would  be  ar- 
rested on  motion."  Shoener  r.  Com., 
207  U.  S.  188,  28  Sup.  Ct.  110,  52  L.  ed. 
163. 

[b]  The  doctrine  is  modified  in  Ball 
r.  United  States,  163  U.  S.  662,  16 
Sup.  Ct.  1192,  41  L.  ed.  300,  the  court 
holding  that  a  general  verdict  of  ac- 
quittal is  a  bar  to  a  subsequent  prosecu- 
tion for  the  same  offense  where  the 
indictment  is  not  objected  to  as  insuflBl- 
cient   before   the  verdict. 

90.  Md.— State  r.  Eeed,  12  :Md.  263. 
N.  Y.— Croft  r.  People,  15  Hun  484. 
Tex.— Mixon  r.  State,  35  Tex.  Crim. 
458,  34  S.  W.  290.  Wash.— State  v. 
Burns,  54  Wash.   113,  10-?  Pnc.  SS6. 

[a]     "The  common-luw  rule  prevails 
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conviction  of  one  accused  of  crime  was  had  upon  an  indictment  which 
has  been  quashed  for  legal  insufaciency,  or  found  to  be  legally  in- 
sufficient to  support  a  valid  conviction,  a  plea  of  autrefois  convict  will 
not  avail  in  a  subsequent  prosecution  for  the  offense  ;^^  but  if  the 
sufficiency  of  the  accusation  is  not  subjected  to  legal  test,  and  the 
defendant  performs  the  sentence  of  the  judgment,  it  will  operate  as 
a  bar  to  a  subsequent  prosecution  for  the  same  offense.^-  A  plea  of 
former  jeopardy  cannot  be  predicated  upon  a  prosecution  under  an 
accusation  which  failed  to  aver  the  commission  of  any  offense  known 
to  the  criminal  law.^^ 

b.  When  Defective  Only.  —  Where  the  allegations  of  the  indict- 
ment in  the  former  trial  were  insufficient  to  state  the  offense  charged, 
but  sufficiently  charged  some  other  offense,  so  as  to  put  the  defendant 
in  jeopardy,^*  or  the  defects  of  the  indictment  were  such  as  could  be 
cured  by  the  evidence,  if  not  objected  to  before  plea  to  the  merits,  a 


in  this  state  except  as  modified  by 
statute,  and  under  the  statute  cited,  an 
acquittal  upon  a  defective  information 
is  no  bar  to  another  prosecution  unless 
the  judgment  of  acquittal  is  based  upon 
a  verdict  after  trial."  State  v.  Burns, 
54  Wash.  113,  102  Pae.  886. 

91.  See  the  following:  U.  S.— Shoe- 
ner  r.  Com.,  207  U.  S.  188,  28  Sup. 
Ct.  110,  52  L.  ed.  163;  United  States 
r.  Jones,  31  Fed.  725.  Ala.— Finley  v. 
State,  61  Ala.  201;  Eobinson  v.  State, 
52  Ala.  587.  Compare,  Ex  parte  Spivev, 
175  Ala.  43,  57  So.  491.  Ark.— Harp  v. 
State,  59  Ark.  113,  26  S.  W.  714.  Cal. 
People  V.  Terrill,  133  Cal.  120,  65  Pac. 
303;  People  v.  Ammerman,  118  Cal.  23, 
50  Pac.  15;  People  r.  Wickham,  116 
Cal.  384,  48  Pac.  329;  People  v.  Clark, 
67  Cal.  99,  7  Pac.  178;  People  v. 
Schmidt,  64  Cal.  260,  30  Pae.  814; 
People  V.  McNealy,  17  Cal.  332.  D.  C. 
United  States  v.  Barber,  21  D.  C,  456. 
Ga.— Conley  v.  State,  85  Ga.  348,  11  S. 
E.  659.  Haw.— Eeg.  v.  Poor,  9  Hawaii 
295.  Ky.— Mount  v.  Com.,  2  Duv.  93; 
Com.  V.  Olds,  5  Litt.  137.  La.— State 
V.  Foley,  114  La.  412,  38  So.  402;  State 
f,  Cason,  20  La.  Ann.  48.  Md. — Kennv 
V.  State,  121  Md.  120,  87  Atl.  1109^; 
Kearney  v.  State,  48  Md.  16;  State  v. 
Williams,  5  Md.  82.  Mass.— Com.  v. 
Bakeman,  105  Mass.  53;  Com.  v.  Curtis, 
Thach.  Cr.  Cas.  202.  Mich.— People  v. 
Cook,  10  Mich.  164.  Miss.— Munford 
v.  State,  39  Miss.  558;  Kohlheimer  v. 
State,  39  Miss.  548,"  77  Am.  Dee.  689. 
Mo.— State  v.  Keating,  223  Mo.  86, 
122  S.  W.  699;  State  v.  Manning,  168 
Mo.  418,  68  S.  W.  341;  State  v.  Pat- 
ton,    94    Mo.    App.    32,    67    S.   W.   970. 
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N.  Y. — People  v.  Motello,  157  App.  Div 
510,  142  N.  Y.  Supp.  622.  R.  I.— State 
r.  Watson,  20  R.  I.  354,  39  Atl.  193, 
78  Am.  St.  Eep.  871.  S.  C— State  v. 
Council,  58  S.  C.  368,  36  S.  E.  663. 
Tex. — Morville  v.  State  Tex.  Crim.), 
141  S.  W.  102;  Ogle  r.  State,  43  Tex. 
Crim.  219,  63  S.  W.  1009,  96  Am.  St. 
Rep.  860;  Davis  v.  State,  37  Tex.  Crim. 
359,  38  S.  W.  616,  39  S.  W.  937;  Mc- 
Neill f.  State  (Tex.  Crim.),  33  S.  W. 
977;  Timon  v.  State,  34  Tex.  Crim. 
363,  30  S.  W.  808;  Simco  f.  State,  9 
Tex.  App.  338.     Wash.— State  v.  Riley, 

36  Wash.  441,  78  Pac.  1001. 

[a]  "A  trial  on  an  insufficient  in- 
formation is  a  mistrial  if  a  verdict  of 
guilty  results.  It  does  not  constitute 
jeopardy,  and  is  not  a  bar  to  a  sub- 
sequent prosecution."  State  r.  Riley, 
3G  Wash.  441,  78  Pac.  1001. 

92.  Wood  V.  Southwick,  97  Mass. 
354;  Com.  v.  Keith,  8  Mete.  (Mass.) 
531;  Com.  v.  Loud,  3  Mete.  (Mass.)  328, 

37  Am.  Dec.  139. 

93.  Cal.— People  r.  Clark,  67  Cal.  99, 
7  Pac.  178.  Ga.— Renfroe  r.  State,  10 
Ga.  App.  38,  72  S.  E.  520.  la.— State 
r.  Smith,  135  Iowa  523,  113  N.  W. 
336.  Neb.— Roberts  v.  State,  82  Neb. 
651,  118  N.  W.  574.  Nev.—Ex  parte 
Smith,  33  Nev.  466,  111  Pac.  930.  R.  I. 
State  V.  Watson,  20  R.  I.  354,  39  Atl. 
193,   78   Am.  St.  Rep.   871. 

See  also  supra,  III,  B,  6,  e. 

94.  Ala.— Turk  v.  State,  140  Ala. 
110,  37  So.  234.  Cal.— People  v.  Ham 
Tong,  155  Cal.  579,  102  Pac.  263,  132 
Am.  St.  Rep.  110,  24  L.  R.  A.  (N.  S.) 
481.  Ga. — Fountain  r.  Fitzgerald,  2  Ga. 
App.  713,  58  S.  E.  1129. 
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plea  of  former  jeopardy  will  be  sustained  in  a  subsequent  prosecution 
based  upon  the  same  transaction.^^ 

Amendment  of  After  Trial  Begins.  —It  has  been  held  that  where  one 
accused  of  a  felony  is  put  upon  trial  under  an  accusation  defective 
upon  its  face,  and,  after  trial  has  begun,  the  accusation  is  amended 
and  the  trial  proceeded  with,  there  being  no  change  in  the  offense 
charged,  the  accused  is  not  thereby  placed  in  jeopardy  a  second  time.^" 

c.  Demurrer,  or  Motion  To  Quash,  Sustained.  —  Where  the  accusa- 
tion is  quashed  or  a  demurrer  thereto  sustained  at  the  instance  of  the 
accused,  and  he  is  thereupon  discharged,  a  plea  of  former  jeopardy 
cannot  be  predicated  thereon  in  bar  of  a  further  prosecution  on  a  new 
accusation,^^  unless  by  local  statute  a  failure  to  order  a  resubmission, 
upon  sustaining  a  demurrer  to  the  indictment,  operates  as  a  bar  to  a 


95.  A  verdict  of  acquittal  on  an  in- 
dictment containing  a  mere  formal  de- 
fect, as  the  omission  to  state  the  year, 
as  well  as  the  month  and  day,  of  the 
alleged  crime,  is  a  bar  to  a  subsequent 
conviction  for  the  same  offense;  said 
defect  being  open  to  special  demurrer 
only  before  pleading  to  the  merits. 
Walker  v.  State,  12  Ga.  App.  91,  76 
S.  E.  762. 

[a]  An  acquittal  under  an  indict- 
ment for  the  larceny  of  a  cow  is  a  bar 
to  a  subsequent  prosecution  for  the 
same  larceny,  where  the  animal  is  de- 
scribed as  a  steer,  if  the  two  transac- 
tions are  in  fact  one  and  the  same. 
Burch  V.  State,  4  Ga.  App.  384,  61  S. 
E.  503. 

96.  McKay  v.  State,  91  Neb.  281,  135 
N.  W.  1024,  Ann.  Cas.  1913B,  1034,  39 
L  R.  A.  (N.  S.)  720;  Schultz  v.  State, 
135  Wis.  644,  114  N.  W.  505,  116  N.  \^ . 
259,  571. 

[a]  The  amendment  of  an  informa- 
tion void  upon  its  face,  after  the  trial 
begins,  and  the  trial  proceeded  with 
under  the  amended  information,  does 
not  put  the  accused  twice  in  jeopardy. 
McKay  v.  State,  90  Neb.  63,  132  N.  W. 
741,  Ann.  Cas.  1913B,  1034,  39  L.  R. 
A.    (N.  S.)    714. 

97.  U.  S.— United  States  v.  Rogoff, 
163  Fed.  311;  United  States  v.  Jones, 
31  Fed.  725.  Ala..— Ex  parte  Spivey, 
175  Ala.  43,  57  So.  491;  Stone  v.  State, 
160  Ala.  94,  49  So.  823,  135  Am.  St. 
Rep.  69,  note;  State  v.  McFarland,  121 
Ala.  45,  25  So.  625;  Weston  V.  State, 
63  Ala.  155;  Ex  parte  Winston,  52  Ala. 
419;  Faulk  v.  State,  52  Ala.  415;  Stin- 
son  V.  State,  3  Ala.  App.  74,  57  So. 
509.  Ark.— State  v.  Sherman,  71  Ark. 
349,  74  S.  W.  293;  State  v.  Gill,  33  Ark. 
129;  Brown  v.  State,  10  Ark.  607.     Cal. 


People  V.  O'Leary,  77  Cal.  30,  18  Pac. 
856,  22  Pac.  24;  People  v.  Varnum,  53 
Cal.  630.  D.  C— District  of  Columbia 
V.  Hauf,  33  App.  Cas.  (D.  C.)  197; 
Czarra  v.  Board  of  Medical  Supervisors 
of  the  District  of  Columbia,  25  App. 
Cas.  (D.  C.)  443.  Ga.— Brown  r.  State, 
109  Ga.  570,  34  S.  E.  1031.  Ind. 
Blocher  v.  State,  177  Ind.  356,  98  N.  E. 
118;  Hensley  v.  State,  107  Ind.  587, 
8  N.  E.  692;  Joy  i\  State,  14  Ind.  139; 
Miller  v.  State,  33  Ind.  App.  509,  71 
N.  E.  248.  la.— State  v.  Scott,  99  Iowa 
36,  68  N.  W.  451.  Kan.— State  v.  Hart, 
33  Kan.  218,  6  Pac.  288.  Ky.— Thomas 
V.  Com.,  150  Ky.  374,  150  S.  W.  376; 
Jones  V.  Com.,  124  Kv.  26,  97  S.  W. 
1118;  Com.  i:  Brav,  123  Ky.  336,  96  S. 
W.  522;  Huff  r.  Com.,  19  Ky.  L.  Rep. 
1064,  42  S.  W.  907  (immaterial  as  to 
stage  of  proceedings  when  the  indict- 
ment is  quashed  or  demurrer  thereto 
sustained);  Little  v.  Com.,  3  Bush  22; 
Com.  V.  Anthony,  2  Mete.  399.  La. 
State  V.  Meekins,  41  La.  Ann.  543,  6 
So.  822;  State  r.  Taylor,  34  La.  Ann. 
978.  Md.— Cochrane  v.  State,  6  Md. 
400.  Mass.— Com.  r.  Farrell,  105  Mass. 
189;  Com.  v.  Gould,  12  Gray  171. 
Mich.— Mentor  v.  People,  30  Mich.  91. 
Mo.— State  v.  Goddard,  162  Mo.  198,  62 
S  W.  697.  Neb. — State  r.  Priobnow, 
16  Neb.  131,  19  N.  W.  628.  N.  Y. 
People  V.  Gluckman,  60  App.  Div.  307, 
70  N.  Y.  Supp.  173;  People  r.  Meakim, 
61  Hun  327,  15  N.  Y.  Supp.  917,  8  N. 
Y.  Crim.  308;  People  f.  Loomis,  30 
How.  Pr.  323.  Pa.— Com.  r.  Allen,  24 
Pa.  Co.  Ct.  65.  S.  C— State  r.  Jenkins, 
20  S.  C.  351;  State  v.  Ray,  Rice  1,  33 
Am.  Dee.  90.  Tenn.— Pritchett  r.  State, 
2  Sneed  285,  62  Am.  Dec.  468.  Tex. 
January  r.  State  (Tex.  Crim.),  146  S. 
W.  555.    Va.— Com.  v.  Willcox,  111  Va. 
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further  prosecution  for  the  same  offense.^^  And  where  the  court  sus- 
tains a  demurrer  to  a  valid  indictment,  under  the  erroneous  belief  that 
it  is  invalid,  and  such  judgment  is  reversed,  the  defendant  may  be 
re-arrested  and  tried,  since  he  has  not  been  in  jeopardy.^'' 

Resubmission  to  Grand  Jury.  —  Where  a  statute  provides  that  if  a  de- 
murrer to  an  indictment  is  sustained,  and  the  court,  being  of  opinion 
that  the  defect  can  be  cured  by  a  new  indictment,  shall  submit  the 
case  to  the  same  or  a  subsequent  grand  jury,  a  failure  of  the  next 
grand  jury  to  find  a  new  indictment  will  not  bar  a  further  prosecution 
in  the  absence  of  express  provision  of  statute  therefor.^ 

d.  Dismissal  of  Accusation.  —  The  dismissal  of  an  indictment  or  in- 
formation without  the  consent  of  the  accused,  after  an  arraignment 
and  plea  and  a  jury  has  been  impaneled  and  sworn  to  try  the  case, 
operates  as  an  acquittal  according  to  some  authorities.-  So  also  a 
dismissal  of  one  count  of  an  indictment,  over  the  objection  of  defend- 
ant, after  the  introduction  of  evidence,  is  an  acquittal  of  the  offense 


849,  69  S.  E.  1027;  Stuart  v.  Com.,  28 
Gratt.  (69  Va.)  950;  Souther  v.  Com., 
7  Gratt.  (48  Va.)  673.  Wis.— State  v. 
Peterson,  1.52  Wis.  44,  139  N.  W,  512; 
State  V.  Lloyd,  152  Wis.  24,  139  N.  W. 
514,  Ann.  Cas.  1914C,  415;  Von  Eueden 
V.  State,  96  Wis.  671,  71  N.  W.  1048. 

[aj  Compare,  Taylor  v.  United 
States,  207  U.  S.  120,  28  Sup.  Ct.  53, 
52  L.  ed.  130,  holding  that  the  rule 
allowing  further  prosecution  under  Act 
of  March  2,  1907,  Stat.  1246,  applies 
to  judgments  rendered  before  jeopardy 
attaches. 

[b]  But  if  the  indictment  contains 
matter  which  constitutes  a  legal  de- 
fense thereto,  the  judgment  sustaining 
the  demurrer  is  a  bar  to  subsequent 
prosecution  for  the  same  offense.  State 
v.  Fields,  106  Iowa  406,  76  N.  W.  802. 

[cj  Where  the  first  indictment  was 
thought  to  be  lost  and  a  second  one 
presented,  which  was  quashed,  aud 
afterwards  the  first  one  found,  the  lat- 
ter was  not  affected  by  the  one 
quashed.  Eeddan  v.  State,  4  Greene 
(Iowa)  137. 

[d]  The  quashing  of  an  indictment 
upon  motion  of  defendant  after  ar- 
raignment and  plea,  is  no  bar  to  a  sub- 
sequent trial  on  the  indictment  as 
remedied  by  correction  of  the  defect. 
Carroll  v.  State,  50  Tex.  Grim.  485,  98 
S.  W.  859,  123  Am.  St.  Eep.  851. 

98.  Cal.— People  v.  Quijada,  154  Cal. 
243,  97  Pac.  689  (distinguishing  between 
misdemeanor  and  felony  and  construing 
statute);  Ex  parte  Williams,  116  Cal. 
512,  48  Pac.  499;  People  v.  Jordan,  63 
Cal.  219;  Ex  parte  Hayter,  16  Cal.  App. 
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211,  116  Pac.  370.  Ky.— Bowman  v. 
Com.,  146  Ky.  486,  143  S.  W.  47  (hold- 
ing that  where  the  grand  jury  is  not 
in  session  an  order  for  resubmission  to 
the  next  grand  jury  is  a  continuance  of 
the  first  indictment).  N.  Y. — People 
1-.  Davis,  163  App.  Div.  662,  148  N.  Y. 
Supp.  988.  Okla. — Ex  parte  Dodson,  3 
Okla.  Crim.  514,  107  Pac.  450,  holding 
that  the  statute  for  resubmission  to 
grand  jury  does  not  apply  to  mis- 
demeanors prosecuted  by  indictment, 
transferred  to  a  county  court.  Utah. 
Tooele  City  v.  Hoffman,  42  Utah  596, 
134  Pac.  558;  State  v.  Crook,  16  Utah 

212,  51   Pac.  1091. 

[a]  But  an  order  sustaining  a  mo- 
tion to  set  aside  the  information  for 
failure  to  recite  that  accused  has  been 
duly  committed,  as  provided  by  statute, 
will  not  bar  another  prosecution  for 
the  same  offense.  State  v.  Springer,  40 
Utah  471,  121  Pac.  976. 

99.  United  States  v.  Van  Miet,  23 
Fed.  35. 

1.  Bowman  v.  Com.,  146  Ky.  486,  143 
S.  W.  47;  Ex  parte  Job,  17  Nev.  184, 
30   Pac.   699. 

2.  Ark.— Williams  v.  State,  42  Ark. 
35;  Lee  v.  State,  26  Ark.  260,  7  Am. 
Rep.  611.  Cal. — People  v.  Disperati,  11 
Cal.  App.  469,  105  Pac.  617.  Compare, 
People  V.  Ammerman,  118  Cal.  23,  50 
Pac.  15.  Ky.— Williams  v.  Com.,  78  Ky. 
93;  Drake  v.  Com.,  29  Kv.  L.  Rep.  981, 
96  S.  W.  580.  Compare,  Wilson  v.  Com., 
3  Bush  105.  Miss. — Coleman  r.  State, 
83  Miss.  290,  35  So.  937,  64  L.  R.  A. 
807.     Utah.— State   f.   Hows,   31   Utah 
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charged  in  such  count.^  But  if  tlie  accused  consent  to  the  dismissal 
of  an  indictment  or  information,*  or  it  is  quashed  upon  his  motion,^ 
or  the  court,  at  his  instance,  directs  an  acquittal  on  account  of  alleged 
defects  of  the  aecusation,°  he  cannot  plead  a  former  acquittal  to  a 
subsequent  indictment  for  the  same  offense. 

When  Accused  Cannot  Be  Apprehended.  — Where  an  indictment  is  dis- 
missed because  the  accused  cannot  be  apprehended,  such  dismissal  will 
not  support  a  plea  of  former  acquittal.'^ 

e.  Variance.  —  An  acquittal  because  of  a  material  variance  between 
the  allegations  of  the  indictment  and  the  proof,  cannot  be  pleaded  as 
a  bar  to  a  prosecution  under  a  subsequent  indictment,  since  the  ac- 
cused was  not  thereby  placed  in  jeopardy,  and  the  subsequent  indict- 
ment must  allege  a  different  crime,  to  conform  to  the  proof.^     If  an 


168,  87  Pae.  163.  Wash.— State  v.  Dur- 
bin,  32  Wash.  289,  73  Pae.  373, 

But  see  State  i:  Holton,  88  Minn. 
171,  92   N.   W.   541. 

[a]  A  statute  providing  that  a  dis- 
missal of  an  indictment  for  want  of 
prosecution  shall  not  be  a  bar  to  a 
further  prosecution  for  the  same  crime 
is  not  unconstitutional.  State  ex  re}. 
Eepath  v.  Caldwell,  9  Wash.  336,  37 
Pae.  669. 

3.  Leach  v^  State,  177  Ind.  234,  97 
N.  E.  792. 

4.  State  V.  Smith,  135  Iowa  523,  113 
N.  W.  336. 

5.  Ala, — Curtis  v.  State,  9  Ala.  App. 
36,  63  So.  745,  Ind.— Joy  v.  State,  14 
Ind,  139,  Ky.— Hufe  v.  Com,,  19  Ky.  L. 
Eep,  1064,  42  S,  W.  907,  Tex,— Car- 
roll V.  State,  50  Tex.  Crim.  485,  98 
S.  W.  859,  123  Am,  St,  Eep.  851. 

6.  Ariz, — Territory  v.  Euval,  9  Ariz, 
415,  84  Pae,  1096.  Ind,— Miller  v.  State, 
33  Ind,  App.  509,  71  N,  E,  248,  La. 
State  V.  Meekins,  41  La,  Ann,  543,  6 
So,  822,  N.  Y.— People  v.  Casborus,  13 
Johns,  351,  N.  C— State  'V.  Drakeford, 
162  N.  C.  667,  78  S.  E.  308. 

[a]  "The  application  of  the  plea  of 
former  jeopardy  has  suffered  continual 
modification  since  it  first  arose  as  a 
plea  at  common  law.  .  .  .  It  is  diffi- 
cult to  see  how  the  dismissal  of  an  in- 
dictment before  the  case  goes  to  the 
jury,  when  this  dismissal  is  had  upon 
the  ground  that  no  charge  sufficient  in 
law  has  ever  been  made  against  the 
defendant,  can  be  said  to  have  placed 
him  in  jeopardy."  United  States  .V. 
Eogoff,  163  Fed,  311. 

7.  Com.  V.  Smith,  140  Ky,  580,  131 
S.  W.   391. 

8.  Cal.— People  r.  Terrill,  132  Cal, 
497,  64  Pae,  894;  People  v.  Oreileus,  79 


Cal,  178,  21  Pae,  724,  Conn.— State  r. 
Stebbins,  29  Conn,  463,  79  Am.  Dec, 
223,  Ky,— Com.  r.  Bray,  123  Ky.  336, 
96  S.  W,  522,  Mass.— Com.  v.  Chesley, 
107  Mass.  223.  Miss, — Sims  v.  State, 
66  Miss,  33,  5  So.  525.  Mont.- State 
r.  Sullivan,  9  Mont.  490,  24  Pae,  23. 
N,  M.— United  States  v.  Aurandt,  15 
K  M.  292,  107  Pae.  1064,  27  L.  E.  A. 
(N.  S.)  1181.  N,  Y,— Canter  r.  People,- 
1  Abb,  Dec.  305,  5  Abb.  Pr,  X,  S.  21, 
38  How.  Pr.  91;  Hughes'  Case,  4  City 
Hall  Eee.  132.  N.  C— State  v.  Sher- 
rill,  82  N,  C.  694;  State  v.  Keeter,  80 
N.  C.  472;  State  v.  Bailey,  65  X.  C. 
426;  State  r.  Eevels,  44  N.  C.  200.  Pa. 
Com.  V.  Huffman,  Add,  140,  S,  C. 
State  V.  Brown,  33  S,  C.  151,  11  S.  E. 
641,  Tex,— Eevnolds  v.  State,  58  Tex. 
Crim.  273,  124  S,  W.  931.  Va.— Eobin- 
son  V.  Com.,  32  Gratt,  (73  Va.)  866; 
Burress  v.  Com.,  27  Gratt,  (68  Va.) 
934;  Com.  v.  Mortimer,  2  Va,  Cas.  325. 
Wash.— State  v.  Poole,  64  Wash,  47,  116 
Pae,  468. 

[a]  Erroneous  Direction  of  Acquit- 
tal.— An  acquittal  on  a  verdict  directed 
on  the  ground  of  variance  between  the 
indictment  and  proof,  is  a  bar  to  fur- 
ther prosecution,  where,  on  the  state's 
appeal,  it  was  determined  that  a  mate- 
rial variance  did  not  exist,  and  de- 
clared the  error  of  the  trial  court  in 
giving  such  direction  to  the  jury.  State 
r,  Haller  (Ark.),  177  S.  W.  1138. 

[b]  Acquittal  on  one  count  for 
variance  is  not  a  bar  to  a  conviction 
on  another  count.  Com,  r,  Baldwin, 
213  Mass.  238,  100  X.  E.  358. 

[e]  Error  in  regarding  as  material 
an  immaterial  variance  does  not  de- 
prive the  accused  of  his  pica  of  former 
jeopardy.  People  v.  Hughes,  41  Cal, 
234, 
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acquittal  is  directed  at  defendant's  instance,  or  because  of  a  variance 
charged  by  him,  he  will  be  estopped  from  denying,  in  a  subsequent 
prosecution,  the  materiality  of  such  variance.^ 

f.  Verdict  Set  Aside  Because  of  Defective  Accusation.  —  Where  a 
verdict  of  conviction  is  set  aside  on  motion  of  the  accused  in  arrest 
of  judgment,  on  the  ground  that  the  accusation  is  fatally  defective, 
he  is  thereby  estopped  from  pleading  such  conviction  in  bar  of  a  sub- 
sequent prosecution.^" 

4.  Fraudulent  or  Collusive  Proceeding.  —  An  acquittal  or  convic- 
tion on  a  collusive  trial  before  a  justice  of  the  peace,  instituted  at  the 
instance  of  the  accused,  cannot  be  set  up  in  bar  of  a  subsequent 
prosecution  for  the  offense  committed. ^^  And  an  accused  against  whom 
a  prosecution  is  pending  in  a  district  court,  cannot  by  pleading  guilty 


[d]  The  established  rule  in  Georgia 
is  that,  "if  the  larceny  charged  in  the 
first  indictment  (though  the  subject- 
matter  of  the  larceny  be  incorrectly 
described)  is  in  fact  the  same  trans- 
action as  that  charged  in  the  second 
indictment,  an  acquittal  under  the  for- 
mer will  be  a  bar  to  a  prosecution  un- 
der the  latter,  unless  it  should  appear 
that  it  was  legally  impossible  for  the 
larceny  in  question  to  have  been  in- 
vestigated under  the  first  indictment. ' ' 
Burch  V.  State,  4  Ga.  App.  384,  61  S. 
E.  503. 

[e]  Mere  variance  in  the  date  of 
the  crime  does  not  rob  an  acquittal  of 
its  power  to  bar  further  prosecution. 
State  V.  Goff,  66  Mo.  App.  491. 

9.  People  V.  Meakim,  61  Hun  327,  15 
N.  Y.  Supp.  917,  8  N.  Y.  Crim.  308. 

10.  See  the  following:  U.  S.— United 
States  V.  Martin,  28  Fed.  812.  Ala. 
State  V.  Phil,  1  Stewart  31;  Savage  v. 
State,  12  Ala.  App.  116,  68  So.  498. 
Cal.— People  v.  Ham  Tong,  155  Cal. 
579,  102  Pae.  203,  132  Am.  St.  Eep. 
110,  24  L.  E.  A.  (N.  S.)  481;  People 
V.  Eppinger,  109  Cal.  294,  41  Pae.  1037. 
Ga.— Conley  v.  State,  85  Ga.  348,  11  S. 
E.  659.  111.— Gannon  v.  People,  127  HI. 
507,  21  N.  E.  525,  11  Am.  St.  Eep. 
147;  Bedee  v.  People,  73  111.  320.  Ky. 
Cornelius  v.  Com.,  3  Mete.  481.  La. 
State  V.  Foley,  114  La.  412,  38  So.  402; 
State  V.  Victor,  36  La.  Ann.  978;  State 
V.  Owens,  28  La.  Ann.  5.  Mo. — State 
V.  Owen,  78  Mo.  367.  N.  H.— State 
V.  Sherburne,  58  N.  H.  535.  N.  Y. 
People  V.  Loomis,  30  How.  Pr.  323;  Peo- 
ple V.  Casborus,  13  Johns.  351.  S.  D. 
State  V.  Adams,  11  S.  D.  431,  78  N.  W. 
353.  Tex. — Brown  v.  State,  43  Tex 
Crim.  272,  64  S.  W.  1056.  Va.— White 
p.  Com.,  79  Va.  611. 
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See  gererally  infra,  V,  C,  3. 

11.  Ala.— Thomas  r.  State,  114  Ala. 
31,  21  So.  784;  Drake  v.  The  State,  68 
Ala.  510  (holding  that  a  judgment  ren- 
dered by  a  justice  of  the  peace,  clothed 
with  original  jurisdiction  of  all  mis- 
demeanors committed  in  the  county,  on 
the  voluntary  appearance  and  confes- 
sion of  a  person  against  whom  no 
charge  or  complaint  has  been  made,  is 
a  nullity,  and  is  no  bar  to  a  subse- 
quent prosecution  by  indictment  for 
the  same  offense).  Ark. — State  v. 
Ketchum,  113  Ark.  68,  167  S.  W.  73; 
May  r.  State,  110  Ark.  432,  162  S.  W. 
43;  Eichards  r.  State,  108  Ark.  87,  157 
S.  W,  141,  Ann.  Cas.  1915B,  231;  Brad- 
ley f.  State,  32  Ark.  722.  Conn.— State 
v."  Heed,  26  Conn.  202.  111.— Bulson  V. 
People,  31  111.  409.  Ind.— Peters  v. 
Koepke,  156  Ind.  35,  59  N.  E.  33; 
Shideler  v.  State,  129  Ind.  523,  28  N. 
E.  537,  29  N.  E.  36,  28  Am.  St.  Eep. 
206,  16  L.  E.  A.  225;  Watkins  v.  State, 
68  Ind.  427,  34  Am.  Eep.  273.  la. 
State  V.  Green,  16  Iowa  239.  Kan. 
State  r.  Smith,  57  Kan.  673,  47  Pae. 
541.  Mass. — Com.  v.  Dascom,  111  Mass. 
404;  Com.  v.  Churchill,  5  Mass.  174; 
Com.  V.  Alderman,  4  Mass.  477.  Minn. 
State  V.  Simpson,  28  Minn.  66,  9  N.  \Y. 
78,  41  Am.  Eep.  269.  Mo.— State  v. 
Cole,  48  Mo.  70.  N.  H.— State  v.  Little, 
1  N.  H.  257.  N.  Y.— People  v.  Cuatt, 
70  Misc.  453,  126  N.  Y.  Supp.  1114; 
.lohnson  v.  Girdwood,  7  Misc.  651,  28 
N.  Y.  Supp.  151  (affirmed,  143  N.  Y. 
660,  39  N.  E.  21).  N.  C— State  r. 
Moore,  136  N.  C.  581,  48  S.  E.  573; 
State  V.  Bell,  81  N.  C.  591;  State  v. 
Swepson,  79  N.  C.  632.  Compare,  State 
V.  Casey,  44  N.  C.  209.  Tenn.— State 
V.  Lowry,  1  Swan  34;  State  v.  Atkin- 
i  son,   9   Humph.    677;    State    v.   Epps,  4 
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to  a  lesser  crime  in  a  county  court,  interpose  such  conviction  by  the 
county  court  as  a  bar  to  the  prosecution  in  the  district  court.^^ 

5.  Appeal  by  the  State.^^  _  Under  the  rule  of  the  common  law,  no 
appeal  can  be  taken  by  the  prosecution  from  a  judgment  of  acquittal 
rendered  by  a  court  of  competent  jurisdiction,  based  upon  the  verdict 
of  a  legally  constituted  jury,  under  a  valid  indictment,^*  unless  the 
acquittal  has  been  procured  by  fraud  or  trickery.^^  And  the  rule  pre- 
vails in  nearly  all  of  the  states,  that  a  verdict  of  acquittal  is  not  sub- 
ject to  reversal  on  appeal,^''  although  there  are  authorities  to  the  con- 
trary.^^ 

In  a  few  of  the  states  there  is  statutory  authority  for  appeal  by 
the  state;  but  the  purpose  of  the  appeal  is  usually  limited  to  the 
determination  of  questions  of  law,  for  future  guidance,  and  not  for  a 


Sneed  552.  Tex.— Decker  v.  State,  58 
Tex.  Crim.  159,  124  S.  W.  912;  Stepp 
V.  State  (Tes.  Crim.),  77  S.  W.  787; 
Watson  V.  State,  5  Tex.  App.  271;  War- 
riner  v.  State,  3  Tex.  App.  104,  30  Am. 
Eep.  124.  Vt.— State  v.  Wakefield,  60 
Vt.  618,  15  Atl.  181.  Va.— Com.  V. 
Jackson,  2  Va.  Cas.  501.  Wis.— Mc- 
Farland  v.  State,  68  Wis.  400,  32  N.  W. 
226,  60  Am.  Eep.  867. 

See  also  supra,  ITT,  B,  1,  e,  (IV); 
supra,  TIT,  B,  6,  a,  note  48. 

[a]  No  collusion  where  all  parties 
interested  are  given  an  opportunity  to 
attend  the  trial,  and  the  witnesses  are 
examined,  and  the  accused  is  found 
guilty  and  punished  according  to  law. 
State  V.  Cale,  150  N.  C.  805,  63  S.  E. 
958,  134  Am.  St.  Eep.  957. 

12.  Ark.— State  t.  Caldwell,  70  Ark. 
74,  66  S.  W.  150.  Ind.— Ilalloran  v. 
State,  80  Tnd.  586.  Ky.— McDermott 
r.  Com.,  30  Ky.  L.  Eep.  1227,  100  S.  W. 
830.  Tex.— Taft  r.  State  (Tex.  Crim.), 
155  S.  W.  214,  holding  that  a  fraud 
cannot  be  practiced  upon  the  jurisdic- 
tion of  the  district  court,  even  with 
the    connivance   of   the    county  officers. 

13.  Appeal  by  defendant  as  consti- 
tuting waiver  of  plea,  see  infra,  V, 
B,  4. 

14.  U.  S. — Kepnev  v.  United  States, 
195  IT.  S.  100,  24  Sup.  Ct.  797,  49  L. 
ed.  114.  Cal.— People  v.  Webb,  38  Cal. 
467.  Conn. — State  v.  Lee,  65  Conn.  265, 
30  Atl.  1110,  48  Am.  St.  Eep.  202,  27 
L.  E.  A.  498.  N.  Y.— People  v.  Bork, 
78  N.  Y.  348.  Eng.— Eex  v.  PraeJ,  4 
Burr.  2257,  98  Eng.  Eeprint  177;  The 
King  V.  Eevnell,  6  East  315,  102  Eng. 
Eeprint  1307;  The  King  v.  Briee,  1  Chit. 
352;  4  Bl.   Com.  461. 

15.  The    King    v.    Davis,    12    Mod. 


(Eng.)  8,  88  Eng.  Eeprint  1129;  Eex 
V.  Furser,  Say.  (Eng.)  90,  96  Eng.  Ee- 
print 813;   1  Chit.  Crim.  L.  657. 

16.  See  the  following:  Ark. — State 
V.  Denton,  6  Ark.  259.  Cal.— People 
V.  Ny  Sam  Chung,  94  Cal.  304,  28  Am. 
St.  Eep.  129;  People  v.  Bangeueaur,  40 
Cal.  613;  People  v.  Webb,  38  Cal.  467. 
m.— People  V.  Miner,  144  TU.  308,  33 
N.  E.  40;  People  r.  Dill,  2  111.  257.  la. 
State  V.  Certain  Intoxicating  Liquors, 
40  Iowa  95.  Ky.— Terrell  r.  Com.,  13 
Bush  246;  Com.  v.  Sanford,  5  Litt. 
289;  Com.  v.  Keathly,  26  Ky.  L.  Eep. 
492,  82  S.  W.  1001.  Mass.— Com.  v. 
Cummings,  3  Cush.  212.  N.  Y.— People 
r.  Corniug,  2  N.  Y.  9,  49  Am.  Dee.  364; 
People  V.  Comstock,  8  Wend.  549.  N.  0. 
State  V.  West,  71  N.  C.  263;  State  v. 
Credle,  63  N.  C.  506.  Tenn.— State  f. 
Solomons,  6  Yerg.  360,  27  Am.  Dec. 
469;  State  v.  Eevnolds,  4  Hayw.  110. 
Tex.— State  r.  Burris,  3  Tex.  118. 

[a]  A  statute  authorizing  an  ap- 
peal and  retrial  by  the  state  after  ac- 
quittal is  unconstitutional.  People  r. 
Miner,  144  111.  308. 

17.  State  'C.  Lee,  65  Conn.  265,  30 
Atl.  1110,  48  Am.  St.  Eep.  202,  27  L. 
E.  A.  498.  In  this  case,  it  was  held 
that  the  phrase  "putting  in  jeopardy " 
means  a  jeopardy  which  has  continued 
through  every  stage  of  one  prosecution, 
as  fixed  by  the  existing  laws  relating 
to  procediire,  and  that  while  such 
prosecution  remains  undetermined,  the 
one  jeopardy  has  not  been  exhausted. 
That  where  the  laws  relating  to  pro- 
cedure authorize  an  appeal  by  the 
state,  the  defendant  suffers  but  one 
jeopardy  until  the  prosecution  has  been 
exhausted  in  the  court  of  last  resort, 
or  under  its  mandates  for  the  correc- 
tion of  errors  of  trial.    There  is  no  con- 
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retrial  of  the  acquitted  defendant/-^  except  in  cases  other  than  felonies, 
or  misdemeanors  punishable  by  imprisonment;"  but  a  statute  author- 
izing an  appeal  by  the  state  from  a  verdict  of  acquittal  in  a  felony 
or  imprisonment  case,  is  violative  of  the  constitutional  provision  guar- 
anteeing immunity  from  double  jeopardy. ^^ 

The  federal  courts  hold  that  two  trials  are  not  consistent  with  the 
prohibition  against  double  jeopardy  in  the  federal  constitution,  and 
that  a  writ  of  error  does  not  lie  in  favor  of  the  United   States.-^ 

In  Action  To  Eecover  Penalty.  —  An  appeal  or  review  by  the  state  in 
an  action  to  recover  a  penalty  for  the  violation  of  a  statute  is  allowed 
by  the  federal  courts,  and  those  of  many  states,  on  the  ground  that 
such  action  is  civil  in  its  nature,^^  ^nd  upon  the  same  theory,  a  new 
trial  may  be  granted  the  plaintiff  in  such  action  ;23  \^^^  ^j^g  courts  of 


stitutional    provisiou      against      double 
jeopardy  in  Connecticut. 

18.  See  generally  the  statutes,  and 
Ark. — Taylor  v.  State,  36  Ark.  84;  Jones 
V.  State,  'l5  Ark.  261.  Cal. — People  v. 
Webb,  38  Cal.  467.  Ind.— State  v.  Bart- 
Ictt,  9  Ind.  569.  la. — State  z.  Kinney, 
44  Iowa  444.  Kan. — State  v.  Crosbj, 
17  Kan.  396;  State  v.  Carmicliael,  3 
Kan.  102.  Ky. — Com.  v.  Jefferson,  G 
B.  Mon.  313.  Mo.— State  f.  Eowe,  22 
Mo.  328;  State  v.  Spear,  6  Mo.  644. 
N.  Y.— People  v.  Merrill,  14  N.  Y.  78; 
People  V.  Snyder,  44  Hun  193;  People 
V.  Beckwith,  42  Hun  366;  People  v. 
Tarbox,  30  How.  Pr.  320.  S.  D.— State 
V.  Stunkard,  28  S.  D.  311,  133  N.  W. 
232;  Com.  f.  Keathly,  26  Ky,  L.  Eep. 
992,  82  S.  W.  1001. 

[a]  The  rule  applies  to  a  judgment 
of  the  court  on  an  agreed  statement 
of  facts,  without  the  intervention  of  a 
jury.     Olatlie  f.  Adams,  15  Kan.  391. 

[b]  Appeal  by  the  State  After  Ac- 
quittal.— When  an  accused  has  been 
tried  and  acquitted  before  a  justice  of 
the  peace  for  an  offense  withiu  the 
jurisdiction  of  such  justice  to  try,  he 
cannot  be  tried  again  on  an  appeal  to 
the  district  court,  such  right  of  appeal 
being  only  for  the  determination  of 
questions  of  law.  State  v.  Van  Horton, 
26  Iowa  402. 

19.  Ark.— Fenix  v.  State,  90  Ark. 
589,  120  S.  W.  388;  Taylor  v.  State,  36 
Ark.  84;  Jones  v.  State,  15  Ark.  261. 
Ky.— Com..  v>.  Prall,  146  Ky.  109,  142 
S.  W.  202,  Ann.  Cas.  1913C,  768;  Com. 
V.  Louisville  &  E.  E.  E.  Co.,  141  Ky. 
583,  133  S.  W.  230;  Com.  r.  Williams, 
120  Ky.  314,  86  S.  W.  553;  Com.  v. 
Keathly,  26  Ky.  L.  Eep.  493,  82  S.  W. 
232;  Id.  26  Ky.  L.  Eep.  992,  82  S.  W. 
1001.  ' 

Vol.  XIV 


[a]  An  acquittal  of  an  offense  pun- 
ishable hj  fine  onlv  may  be  set  aside. 
Fenix  v.  State,  90  Ark.  '589,  120  S.  W. 
388. 

20.  la.— State  v.  Yan  Horton,  26 
Iowa  402.  Tenn. — State  r.  Solomons,  6 
Yerg.  360,  27  Am.  Dec.  469.  W.  Va. 
Ex  parte  Borneo,  85  S.  E.  529. 

[a]  No  appeal  lies  for  any  purpose 
on  behalf  of  a  municipality  from  an 
acquittal  for  A-iolation  of  an  ordinance 
which  prescribes  imprisonment  as  a 
punishment  for  its  violation.  St.  Paul 
X.  Stamm,  106  Minn.  81,  118  N.  W. 
154. 

21.  Kepner  r.  United  States,  195  U. 
S.  100,  24  Sup.  Ct.  797,  49  L.  ed.  114; 
United  States  v.  Ball,  163  U.  S.  662,  16 
Sup.  Ct.  1192,  41  L.  ed.  300;  United 
States  r.  Sanges,  144  U.  S.  310,  12  Sup. 
Ct.  609,  36  L.  ed.  445;  United  States 
V.  Yam  Tung  Wav,  21  Phil.  Isl.  67. 

22.  U.  S.— United  States  v.  La  Ven- 
geance, 3  Dall.  297,  1  L.  ed.  610;  United 
States  V.  Illinois  Cent.  E.  Co.,  170  Fed. 
542,  95  C.  C.  A.  628;  United  States  r. 
New  York,  C.  &  St.  L.  E.  Co.,  168  Fed. 
699,  94  C.  C.  A.  76;  United  States  v. 
Louisville  &  N.  E.  Co.,  167  Fed.  306, 
93  C.  C.  A.  58;  United  States  v.  Balti- 
more &  O.  S.  W.  E.  Co.,  159  Fed.  33, 
86  C.  C.  A.  223.  Conn.— Canfield  i\ 
Mitchell,  43  Conn.  169.  111.— People  V. 
Blue  Mountain  Joe,  129  111.  370,  21  N. 
E.  923;  Partridge  r.  Snvder,  78  111.  519; 
Webster  v.  People,  14  "HI.  365;  People 
i:  Merritt,  91  HI.  App.  620.  Md.— State 
V.  Mace,  5  Md.  337.  Wis.— State  v. 
Smith,  52  Wis.  135,  8  N.  W.  870;  State 
V.  Hayden,  32  Wis.  663. 

23.'  Conn. — Ilvlliard  V.  Nickels,  2 
Eoot  176.     111.— Gilbert  v.  Bone,  79  HI. 

341.     la. Yv'^oodwarcl    v.    Squires,  39 
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several  of  the  states  hold  that,  while  the  action  is  civil  in  form,  it  is 
criminal  in  nature,  and  the  right  of  appeal  hy  the  state  is  denied.^* 

D.  As  Affected  by  Statutes  Governing  Pnxisii.MENT  or  Proba- 
tion.—  1.  Statutes  Authorizing  Increased  Punishment  on  account 
of  a  previous  conviction  of  a  former  offense  are  not  violative  of  the 
constitutional  provisions  against  twice  putting  one  in  jeopardy  for 
the  same  offense,^^  even  where  the  first  offense  was  committed  before 
the  enactment  of  the  statute  authorizing  the  increased  punisliment,-" 
the  increased  punishment  for  tlie  subsequent  offenses  being  in  no  sense 
a  part  of  the  punishment  for  the  first  offense.-"' 

2.  Statutes  Authorizing  Probation.  —  Nor  is  the  right  of  immunity 
from  double  jeopardy  invaded  by  a  statute  which  authorizes  the  court, 
before  passing  sentence,  to  place  a  person  convicted  of  crime  in  charge 
of  a  probation  officer,  or  other  suitable  person,  vested  with  the  powers 


24.  Conn.— Coit  v.  Geer,  Kirby  269. 
Minn. — Kennedy  v.  Eaught,  6  Minn. 
235.  Mo.— State  v.  Missouri  P.  R.  Co., 
10  Mo.  App.  588.  Pa.— Com.  v.  Betts, 
76  Pa.  465. 

25.  U.  S.— Graham  v.  State,  224  U. 
S.  616,  32  Sup.  Ct.  583,  56  L.  ed.  917; 
McDonald  v.  Com.,  180  U.  S.  311,  21 
Sup.  Ct.  389,  45  L.  ed.  542;  Moore  V. 
Missouri,  159  U.  S.  673,  40  L.  ed.  301, 
affirming  121  Mo.  514.  Ala. — Carson  v. 
State,  108  Ala.  35,  19  So.  32.  Oal. 
People  V.  Coleman,  145  Cal.  609,  79  Pac. 
283;  People  v.  Douglass,  87  Cal.  281, 
25  Pac.  417;  People  v.  Oreileus,  79  Cal. 
178,  21  Pac.  724;  People  v.  Lewis,  64 
Cal.  401,  1  Pac.  490;  People  v.  Boyle, 
64  Cal.  153,  28  Pac.  232.  Conn.— State 
V.  Sanford,  67  Conn.  286,  34  Atl.  1045. 
111.— Kelly  V.  People,  115  111.  583,  4  N. 
E.  644,  56  Am.  Eep.  184.  Ky.— Combs 
V.  Com.,  14  Ky.  L.  Rep.  245,  20  S.  W. 
268;  Chenowith  v.  Com.,  11  Kv.  L.  Rep. 
561,  12  S.  W.  585;  Boggs  V.  Com.,  9  Ky. 
L.  Eep.  342,  5  S.  W.  307;  Tavlor  v. 
Com.,  3  Kv.  L.  Eep.  783.  Md.— Maguire 
V.  State,  47  Md.  485.  Mass.— Com.  v. 
Hughes,  133  Mass.  496;  Ross'  Case,  2 
Pick.  165;  Plumly  v.  Com.,  2  Mete. 
413.  Minn.— State  i:  Findling,  123 
Minn.  413,  144  N.  W.  142,  49  L.  R.  A. 
(N.  S.)  449.  N.  Y.— People  v.  Ray- 
mond, 96  N.  Y.  38  (affirming  32  Hun 
123);  Johnson  v.  People,  55  N.  Y.  512; 
People  V.  McCarthy,  45  How.  Pr.  97; 
People  V.  Bosworth,  64  Hun  72,  19  N. 
Y.  Supp.  114;  People  ex  rel.  Willis  v. 
Sage,  11  App.  Div.  4,  42  N.  Y.  Supp. 
251.  Ohio.— Blackburn  v.  State,  50  Ohio 
St.  428,  36  N.  E.  18;  Laruev  i:  City 
of  Cleveland,  34  Ohio  St.  599;  In  re 
Kline,  6  Ohio  Cir.  Ct.  215.    Tex.— Long 


V.  State,  36  Tex.  6;  Kinney  v.  State,  45 
Tex.  Crim.  500,  78  S.  W.  226,  79  S.  W. 
570.  Vt.— State  v.  Hodgson,  66  Vt. 
134,  28  Atl.  1089.  Va.— Rand  v.  Com., 
9  Gratt.  (50  Va.)  738.  Wis.— Ingalls 
V.  State,  48  Wis.  647,  4  N.  W.  7S5.' 

[a]  Loss  of  Good  Conduct  Credit, 
A  statute  which  provides  that  a  con- 
vict discharged  within  the  period  of  his 
sentence  may  lose  the  benefit  of  the 
shortened  imprisonment  for  good  con- 
duct if  he  is  again  convicted  before 
the  time  has  elapsed  for  his  release  un- 
der the  first  judgment,  does  not  im- 
pose double  jeopardy,  since  his  release 
before  the  expiration  of  the  first  sen- 
tence was  conditional,  and  not  of  right, 
but  from  mere  grace  of  the  people. 
Ex  parte  Russell,  92  N.  Y.  Supp.  68. 

26.  Cal.— Ex  parte  Gutierrez,  45  Cal. 
429.  Mass. — Sturtevant  r.  Com.,  158 
Mass.  598,  33  N.  E.  648;  Com.  r.  Graves, 
155  Mass.  163,  29  N.  E.  579,  16  L.  R. 
A.  256.  N.  Y.— People  r.  Ravmond.  96 
X.  Y.  38  (affirming  32  Hun  123).  Ohio. 
Blackburn  r.  State,  50  Ohio  St.  428, 
36  N.  E.  18.  R.  I.— State  r.  Wilhor,  1 
R.  L  199,  36  Am.  Dec.  245.  Va.— Rand 
V.  Com.,  9   Gratt.    (50  Va.)    738. 

Contra,  Carson  i\  State,  108  Ala.  35, 
19  So.  32;  State  r.  Sanford,  67  Conn. 
286,   34   Atl.   1045. 

27.  Cal.— People  v.  Lewis,  64  Cal. 
401,  1  Pac.  490;  People  v.  Stanlev,  47 
Cal.  113,  17  Am.  Rep.  401.  Kan.— State 
V.  Volmer,  6  Kan.  379.  Ky. — Chenowith 
r.  Com.,  11  Kv.  L.  Rep.  561,  12  S.  W. 
585;  Boggs  v.  Com.,  9  Kv.  L.  Rep.  342, 
5  S.  W.  307;  Tavlor  v.  Com.,  3  Kv.  L. 
Rep.  783.  Md.— Maguire  r.  State,  47 
Md.  485.  Mass. — Ex  parte  White.  14 
Pick.    90;    Plumbly    v.    Com.,     2     Mete. 
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of  a  sheriff  to  take  him  into  custody  upon  a  violation  of  the  con- 
ditions of  his  probation,  and  to  revoke  and  terminate,  at  its  discretion, 
such  probation  and  pass  sentence  on  such  convicted  person  under  the 
statutory  limitations.^^  t         ^       x 

E.  Identity  of  Offenses.  —  !.  Generally. —  In  order  to  sustain 
a  piea  of  former  jeopardy,  the  former  prosecution  must  have  been 
for  the  same  identical  act  and  offense,  in  point  of  character,  but  not 
necessarily  so  in  point  of  degree.^^ 

2.  Essential  Qualities.  —  a.  Of  Offenses.  —  It  is  necessary  that  the 
two  offenses  in  question  be  identical  not  only  in  law,    but    also    in 


413;  Eoss'  Case,  2  Pick.  165.  N.  Y. 
People  V.  McCarthy,  45  How.  Pr.  97. 
Wis.— Ingalls  v.  State,  48  Wis,  647,  4 
N.  W.  785. 

[a]  "The  punishment  is  for  the  last 
offense  committed,  and  it  is  rendered 
more  severe  in  consequence  of  the  sit- 
uation into  which  the  party  had  pre- 
viously brought  himself."  Moore  v. 
State,  159  U.  S.  673,  16  Sup.  Ct.  179, 
40  L.  ed.  301,  affirming  121  Mo.  514, 
26  S.  W.  345,  42  Am.  St.  Eep.  542. 

28.  Ex  parte  Sizelove,  158  Cal.  493, 
111   Pac.   527. 

[a]  Probation  is  given  by  the  mercy 
of  the  law,  and  if  by  the  violation  of 
the  terms  of  the  probation  it  is  re- 
voked and  the  defendant  is  called  be- 
fore the  court  for  sentence  for  the 
crime,  which  might  have  been  imposed 
immediately  upon  his  conviction,  he  is 
not  thereby  placed  a  second  time  in 
jeopardv.  People  r.  Dudley,  173  Mich. 
389,  138  N.  W.  1044. 

29.  See  the  following:  1  Chitty  Cr. 
Law  452-456,  notes  and  cases  cited; 
4  Bl.  Com.  336.  U.  S.— Burton  V. 
United  States,  202  U.  S.  344,  26  Sup. 
Ct.  688,  50  L.  ed.  1057.  Ala.— Huck- 
abee  v.  State,  168  Ala.  27,  53  So.  251. 
Ga.— Fews  r.  State,  1  Ga.  App.  122,  58 
S.  E.  64.  m.— Nagel  v.  People,  229 
111.  598,  82  N.  E.  315.  la.— State  v. 
Dougherty,  147  Iowa  570,  126  N.  W. 
696.  Ky.— Mclntvre  r.  Com.,  154  Ky. 
149,  156  S.  W.  1058;  Hughes  v.  Com., 
131  Ky.  502,  115  S.  W.  744,  31  L.  E.  A. 
(N.  S.)  693.  Mich.— People  v.  Boos, 
155  Mich.  407,  120  N.  W.  11.  N.  Y. 
People  V.  Grimaldi,  163  App.  Div.  901, 
148  N.  Y.  Supp.  247;  People  ex  rel. 
Cunningham  v.  Bingham,  134  App.  Div. 
602,  119  N.  Y.  Supp.  417.  N.  C— State 
V.  White,  146  N.  C.  608,  60  S.  E.  505. 
N.  D.— State  v.  Virgo,  14  N.  D.  293,  103 
N.  W.  610.  Ohio.— State  v.  Eose,  89 
Ohio  St.  383,  106  N".  E.  50,  L.  E.  A. 
1915A,  256.     Ore. — Mayhew  v.  Eugene, 
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56  Ore.  102,  104  Pac.  727,  Ann.  Cas. 
1912C,  33.  Tex. — Hamilton  v.  State 
(Tex.  Crim.),  168  S.  W.  536;  Creech  v. 
State  (Tex.  Crim.),  158  S.  W.  277; 
Eonian  v.  State,  64  Tex.,  Crim.  515,  142 
S.  W.  912;  Ex  imrte  Davis,  48  Tex. 
Crim.  644,  89  S.  W.  978,  122  Am.  St. 
Eep.  775.  W.  Va.— State  v.  Friedley, 
73  W.  Va.  684,  80  S.  E.  1112. 

[a]  A  former  conviction  is  a  bar 
to  a  subsequent  prosecution  for  any  of- 
fense of  which  defendant  might  have 
been  convicted  under  the  accusation 
and  evidence  in  the  former.  Jacobs  v. 
State,  100  Ark.  591,  141   S.  W.  489. 

[b]  A  plea  of  former  acquittal  is 
good  only  as  to  such  offenses  as  were 
in  fact  put  in  issue  on  the  former 
trial.  State  v.  Pianfetti,  79  Vt.  236, 
65  Atl,  84. 

[c]  Several  takings  of  property  on 
the  same  expedition,  as  taking  one  horse 
from  one  person,  and  later  taking  one 
at  another  place  from  another  person, 
constitute  separate  and  distinct  lar- 
cenies. State  V.  Barnes,  26  S.  D.  268, 
128  N.  W.  170. 

[d]  After  an  acquittal  of  the 
charge  of  breaking  and  entering  in  the 
night  time,  with  intent  to  steal,  the 
accused  cannot  be  prosecuted  for  en- 
tering without  breaking,  where  there 
was  but  the  one  entry.  State  v. 
Mitchell,  98  S.  C.  474,  82  S.  E.  676. 

[e]  One  conviction  for  retailing  oil 
from  a  wagon  without  a  license  is  a 
bar  to  another  prosecution  for  such  re- 
tailing during  the  same  license  year. 
Com.  V.  Standard  Oil  Co.,  120  Ky.  724, 
87  S.  W.  1090;  Wilson  v.  Com.,  119 
Kv.  769,  82  S.  W.  427,  26  Ky.  L.  Eep. 
685. 

[f]  An  acquittal  of  the  charge  of 
voting  in  another  person's  name,  is  not 
a  bar  to  that  of  perjury  in  swearing 
falsely  as  to  the  identity  of  the  ac- 
cused, involved  in  the  same  act.     The 
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faet;^°  or  that  the  facts  constituting  the  second  offense  be  a  necessary- 
element  in  and  constitute  an  essential  ingredient  of  the  former.^^ 


King    V.    Martin    Quinn,    11    Ont.    Law 
242,  6  Ont.  W.  E.  1011. 

30.  U.  S.— Grey  v.  United  States, 
172  Fed.  101,  96  0.  C.  A.  415;  United 
States  V.  Komie,  194  Fed.  567.  Ala. 
Brown  v.  State,  141  Ala.  80,  37  So. 
408;  Johns  r.  State  (Ala.  App.),  69  So. 
259.  Conn. — State  v.  Vandemark,  77 
Conn.  201,  58  Atl.  715.  Del.— State  r. 
Kimball,  7  Penne.  146,  77  Atl.  412. 
Ga. — Glover  r.  State,  4  Ga.  App.  455, 
61  S.  E.  862.  Haw.— Territory  v.  Schill- 
ing, 17  Hawaii  249  .  Ind. — Miller  v. 
State,  33  Ind.  App.  509,  71  N.  E.  248. 
Ind.  Ter. — Wilcox  v.  United  States,  7 
Ind.  Ter.  86,  103  S."  W.  774.  Ky. 
Thomas  v.  Com.,  150  Ky.  374,  150  S. 
W.  376.  La.— State  v.  Terry,  128  La. 
680,  55  So.  15.  Me.— State  r.  Jellison, 
104  Me.  281,  71  Atl.  716.  Mo.— State 
V.  Oakes,  202  Mo.  86,  100  S.  W.  4.54, 
119  Am.  St.  Eep.  792;  State  r.  Fink, 
186  Mo.  50,  84  S.  W.  921.  Ohio.— State 
V.  Eose,  89  Ohio  St.  383,  106  N.  E. 
50,  L.  E.  A.  1915A,  256.  PliU.  Isl. 
United  States  v.  Ching  Po,  23  Phil.  Isl. 
578;  United  States  v.  Gallego,  10  Phil. 
Isl.  222;  United  States  v.  Capurro,  7 
Phil.  Isl.  24.  Tex. — Ex  parte  Allison, 
99  Tex.  455,  90  S.  W.  870,  122  Am. 
St.  Eep.  653,  2  L.  E.  A.  (N.  S.)  1111; 
Curtis  V.  State  (Tex.  Crim.),  176  S.  W. 
559;  Staples  v.  State  (Tex.  Crim.),  175 
S.  W.  1056;  Ex  parte  Looper,  61  Tex. 
Crim.  129,  134  S.  W.  345,  Ann.  Cas. 
1913B,  32;  Kellett  v.  State,  51  Tex. 
Crim.  641,  103  S.  W.  882;  Teague  v. 
State,  51  Tex.  Crim.  523,  102  S.  W. 
1142;  Bickham  t:  State,  51  Tex.  Crim. 
150,  101  S.  W.  210;  Woodroe  v.  State, 
50  Tex.  Crim.  212,  96  S.  W.  30;  Mitch- 
ell V.  State,  48  Tex.  Crim.  533,  89  S. 
W.  645;  Arrington  r.  State,  48  Tex. 
Crim.  541,  89  S.  W.  643;  Heinen  V.  State 
(Tex.  Crim.),  74  S.  W.  776.  Wash. 
State  V.  Elliott,  69  Wash.  62,  124  Pac. 
212,  and  cases  cited.  Can. — Eeg.  v. 
Smith,  19  Ont.  714. 

[a]  "The  words  'same  offense' 
mean  same  offense,  not  the  same  trans- 
action, not  the  same  acts,  not  the  same 
circumstances  or  same  situation." 
State  V.  Eose,  89  Ohio  St.  383,  106  N. 
E.  50,  L.  E.  A.  191 5A,  256. 

[b]  Two  Offenses  in  One  Act. — A 
violation  of  a  local  option  law,  by  one 
who  is  enjoined  from  selling  liquor, 
constitutes  the  crime  of  violating  such 


statute,  and  a  contempt  for  disregard- 
ing the  injunction,  and  may  be  pun- 
ished for  both.  E.r  parte  Eoper,  61  Tex. 
Crim.  68,  134  S.  W.  334. 

[c]  "Shooting  at,"  and  "shooting 
with  a  dangerous  Aveai>on  with  intent 
to  murder,"  are  distinct  offenses.  State 
v.  Hill,  122  La.  711,  48  So.  160. 

31.  U.  S.— Wilcox  r.  United  States, 
161  Fed.  109,  88  C.  C.  A.  273;  Berko- 
witz  V.  United  States,  93  Fed.  452,  35 
C.  C.  A.  379;  United  States  f.  Three 
Copper  Stills,  47  Fed.  495;  United 
States  V.  Butler,  38  Fe<I.  498.  Ala. 
Pierson  v.  State,  159  Ala.  6,  48  So. 
813;  Hawkins  v.  State,  1  Port.  475,  27 
Am.  Dec.  641.  Ark. — Johnson  r.  State, 
101  Ark.  159,  141  S.  W.  493;  State  f. 
]\rcMinn,  34  Ark.  160.  Cal.— People  v. 
Kerrick,  144  Cal.  46,  77  Pac.  711; 
People  V.  Bentley,  77  Cal.  7,  18  Pac. 
799,  11  Am.  St.  Eep.  225;  People  r. 
Burke,  18  Cal.  App.  72,  122  Pac.  435. 
Del.— State  r.  Day,  5  Penne.  101,  58 
Atl.  946.  D.  C— Nordlinger  v.  United 
States,  24  App.  Cas.  406,  70  L.  E.  A. 
227.  Fla.— McNish  v.  State,  47  Fla.  66, 
36  So.  175;  Wallace  v.  State,  41  Fla. 
547,  26  So.  713.  Ga.— Morgan  v.  State, 
119  Ga.  964,  47  S.  E.  567;  Gully  f. 
State,  116  Ga.  527,  42  S.  E.  790;  Down- 
ing V.  State,  66  Ga.  160;  Cohen  r.  At- 
lanta, 8  Ga.  App.  851,  70  S.  E.  140; 
Clav  v.  State,  4  Ga.  App.  142,  60  S.  E. 
1028;  Moody  r.  State,  1  Ga.  App.  772, 
58  S.  E.  262.  111.— Guedel  v.  People,  43 
111.  226;  People  r.  McCov,  30  HI.  App. 
272.  la.— State  r.  White,  123  Iowa  425, 
98  N.  W.  1027;  State  r.  Cavwood,  96 
Iowa  367,  65  N.  W.  385;  State  v.  Foster, 
33  Iowa  525.  Ky. — Hughes  r.  Com., 
131  Kv.  502,  115  S.  W.  744,  31  L.  E. 
A.  (N.  S.)  693;  Turner  r.  Com.,  19 
Kv.  L.  Eep.  1161,  42  S.  W.  1129.  La. 
State  r.  Anderson,  135  La.  3W,  65  So. 
478.  Mass. — Com.  v.  Fredericks,  155 
Mass.  455,  29  N.  E.  622;  Com.  r.  Ten- 
nev,  97  Mass.  50.  Mich. — People  r.  Al- 
bers,  137  Mich.  678,  100  N.  W.  908. 
Mo.— State  r.  Miller,  90  Mo.  App.  131. 
N.  J.— State  r.  Cooper,  13  N.  J.  L.  361, 
25  Am.  Dec.  490.  N.  Y.— People  r. 
Furlong,  127  N.  Y.  Supp.  422;  People 
)•.  Saunders,  4  Park.  Crim.  196;  Van 
Houton's  Case,  2  City  Hall  Eoc.  73. 
N.  C— State  r.  Cross,  101  N.  C.  770, 
7  S.  E.  715,  9  Am.  St.  Eep.  53;  State 
v.  Morgan,  95  N.  C.  641.     K".  D.— State 
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h  Of  Persons  —  The  conviction  of  one  person  does  not  operate  as 
a  bar  to  a  prosecution  of  another  for  the  same  offense,  under  a  statute 
declaring  all  parties  to  be  principals.^^^  ^,.,     ,^,        •        ,    i      , 

3  How  Determined. -a.  Generalhj. —  While  there  is  a  lack  of 
uniformity  in  the  manner  in  which  the  rule  is  stated  whereby  the 
identity  of  the  two  crimes  set  out  in  a  plea  of  former  jeopardy  is  de- 
termined, it  appears  upon  good  authority  that  where  the  matter  set 
out  in  the  second  indictment  would  have  been  admissible  as  evi- 
dence in  the  first,  and  that  a  valid  conviction  could  have  been  properly 
maintained  thereon,  the  identity  is  sufficient  to  sustain  the  plea,^^  ex- 
cept in  those  cases  wherein  the  same  act  or  transaction  constitutes  more 


V.  Virgo,  14  N.  D.  293,  103  N  W.  610. 
Ohio.— Methard  v.  State,  19  Ohio  St. 
363.  Ore.— State  r.  Howe,  27  Ore.  138, 
44  Pac.  672;  State  v.  Stewart,  11  Ore. 
59  938  4  Pac  128.  Phil.  Isl. — United 
St'ates  'v.  Poll  Chi,  20  Phil.  Isl.  140; 
United  States  v.  Gustilo,  19  Phil.  isl. 
208.  S.  C— State  v.  Taylor,  2  Bailey 
49.  Tenn.— State  v.  Ellison,  4  Lea  229; 
State  V.  Cameron,  3  Heisk.  78.  Tex. 
La  Flour  v.  State,  59  Tex.  Crim.  64o, 
129  S.  W.  3.51;  Fulshear  v.  State,  o9 
Tex.  Crim.  376,  128  S.  W.  134;  Benton 
V.  State,  52  Tex.  Crim.  422,  107  S.  W. 
837;  Tavlor  r.  State,  50  Tex.  Crim.  288, 
98  S.  W.  839;  Harris  v.  State,  50  Tex. 
Crim.  411,  97  S.  W.  704;  Powell  V. 
State,  42  Tex.  Crim.  11,  57  S.  W.  94; 
Nichols  V.  State,  37  Tex.  Crim.  616,  40 

5  W.  502;  Inman  v.  State,  35  Tex. 
Crim.  36,  30  S.  W.  219;  Harrington  V. 
State,  31  Tex.  Crim.  577,  21  S.  W.  356; 
Willis    V.    State,    24    Tex.    App.    586, 

6  S.  W.  857.  Utah. — People  v.  Kerm, 
8  Utah  268,  30  Pac.  988.  Va.— Page 
r.  Com.,  27  Gratt.  (68  Va.)  954.  W.  Va. 
State  V.  Angus,  70  W.  Va.  772,  74  S.  E. 
998.  Wyo.— Diekerson  v.  State,  18  Wyo. 
440,  111  Pac.  857,  116  Pac.  448.  Eng. 
Eeg.  V.  Gilmore,  15  Cox  C.  C.  85.  Can. 
Eeg.  V.  Magrath,  26  U.  C.  Q.  B.  385. 

32.  la. — State  v.  Finan,  10  Iowa  19. 
Mass.— Com.  v.  Heffron,  102  Mass.  148; 
Com.  V.  Welch,  97  Mass.  593.  Mich. 
People  V.  Ackerman,  80  Mich.  588,  45 
N.  W.  367. 

Acquittal  of  joint  defendant  as  bar 
to  prosecution  of  other,  see  supra,  III, 
B,  5,  f. 

33.  U.  S. — Wilcox  V.  United  States, 
161  Fed.  109,  88  C.  C.  A.  273.  Ala. 
Dominick  i:  State,  40  Ala.  680,  91  Am. 
Dee.  496.  Ark.— Johnson  v.  State,  101 
Ark.  159,  141  S.  W.  493;  Gravson  v. 
State,  92  Ark.  413,  123  S.  W.  388. 
Cal.— People  v.  Kerrick,  144  Cal.  46,  77 
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Pac.  711;  People  v.  Burke,  18  Cal.  App. 
72,  122  Pac.  435.     Colo. — Dill  v.  People, 
19   Colo.   469,   36   Pac.   229,   41   Am.   St. 
Eep.  254.     Conn. — State  v.  Vandemark, 
77  Conn.  201,  58  Atl.  715.     Del.— State 
V.    Day,    5    Penne.    101,    58     Atl.     946. 
D.  C— Nordlinger  v.  United  States,  24 
App.  Cas.  406,   70  L.  E.   A.  227,     Fla. 
Presley    v.    State,    61    Fla.    46,    54    So. 
367;    McNish  v.   State,   47   Fla.    66,   36 
So.  175.    Ga. — Morgan  v.  State,  119  Ga. 
964,   47   S.    E.   567;    Holt    f.    State,    38 
Ga.   187;   Collier  v.   State,  8   Ga.   App. 
3?1,  69  S.  E.  29;  Moody  v.  State,  1  Ga. 
App.   772,   58   S.   E.   262.     la.— State   v. 
White,   123   Iowa   425,  98   N.   W.   1027. 
Ky.— Thomas  v.  Com.,  150  Ky.  374,  150 
S.  W.  376.    La. — State  v.  Anderson,  135 
La.  326,  65  So.  478  (two  sales  of  liquor 
on   the   same   day,  to   different   parties 
at   different   hours,   constitute   two   sep- 
arate offenses);   State  v.  Hill,   122   La. 
711,  48   So.  160.     Mich.— People   v.  Al- 
bers,    137   Mich.    678,    100    N.   W.    908. 
Mo.— State   v.  Fink,  186  Mo.  50,  84  S. 
W.  921;  State  v.  Tatman,  151  Mo.  App. 
426,    132   S.   W.   42.     N.   Y.— People   v. 
Furlong,   127  N.  Y.  Supp.  422.     N.   D. 
State  r.  Virgo,  14  N.  D.  293,  103  N.  W. 
610.     Phil.   Isl.— United   States   v.   Poh 
Chi,    20    Phil.   Isl.    140;    United    States 
V.    Gustilo,    19    Phil.    Isl.    208;    United 
States    V.    Gallego,    10    Phil.     Isl.     222. 
S.  0.— State  V.  Dewees,  76  S.  C.  72,  56 
S.    E.    674,    11    Ann.    Cas.     991.       Tex. 
Fears  v.  State  (Tex.  Crim.),  178  S.  W. 
519;   Curtis  v.  State    (Tex.  Crim.),   176 
S.    W.    559;    Staples     v.     State     (Tex. 
Crim.),  175  S.  W.  1056;  Ex  parte  Loop- 
er,   61   Tex.   Crim.   129,   134   S.   W.   345, 
Ann.    Cas.    1913B,  32;    Parks   f.    State, 
57    Tex.    Crim.    569,    123    S.    W.    1109; 
Ex  parte  Dreesen,  54  Tex.   Crim.    612, 
114  S.  W.   806;   Alexander   V.   State,   53 
Tex.  Crim.   553,  110  S.  W.  918;   Taylor 
V.  State,  50  Tex.   Crim.  288,  98  S.  W. 
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than  one  offense  under  the  law,  either  statutory  or  common  law  ^^ 
b.  Test  of  Evidence.  — Where  it  is  clear  that  the  evidence  neces- 
sary to  warrant  a  conviction  under  the  second  indictment  would  have 
properly  sustained  a  conviction  of  the  former  offense,  the  plea  of  former 
jeopardy  should  be  sustained,  otherwise  not.^^ 


839;  Harris  v.  State,  50  Tex.  Crim. 
411,  97  S.  W.  704;  Woodroe  i:  State, 
50  Tex.  Crim.  212,  96  S.  W.  30;  Mitch- 
ell V.  State,  48  Tex.  Crim.  533,  89  S. 
W.  645;  Arrington  v.  State,  48  Tex. 
Crim.  541,  89  S.  W.  643;  Heinen  v.  State 
(Tex.  Crim.),  74  S.  W.  776;  Hooper  v. 
State,  30  Tex.  App.  412,  17  S.  W.  1066, 
28  Am.  St.  Eep.  926.  Wye— Dickersou 
v.  State,  18  Wyo.  440,  111  Pac.  857, 
116  Pac.  448.  Can. — Eegina  v.  Magrath, 
26  U.  C.  Q.  B.  385. 

See  4  Chitty  Cr.  Law  452. 

34.  U.  S.— Grey  v.  United  States, 
172  Fed.  101,  96  C.  C.  A.  415;  United 
States  V.  Komie,  194  Fed.  567.  Ala. 
Brown  v.  State,  141  Ala.  80,  37  So.  408. 
Ga. — Cohen  v.  Atlanta,  8  Ga.  App.  851, 

70  S.  E.  140;  Collier  v.  State,  8  Ga. 
App.  371,  69  S.  E.  29;  Clay  v.  State,  4 
Ga.  App.  142,  60  N.  E.  1028.  Haw. 
Territory  v.  Schilling,  17  Hawaii  249. 
Ind.— Miller  v.  State,  33  Ind.  App.  509, 

71  N.  E.  248.  Ind.  Ter.— Wilcox  v. 
United  States,  7  Ind.  Ter.  86,  103  S.  W. 
774.  La. — State  v.  Helveston,  38  La. 
Ann.  314.  Me.— State  i:  Jellison,  104 
Me.  281,  71  Atl.  716.  Mo.— State  v. 
Oakes,  202  Mo.  86,  100  S.  W.  434,  119 
Am.  St.  Rep.  792.  Ohio. — State  v.  Eose, 
89  Ohio  St.  383,  106  N.  E.  50,  L.  E.  A. 
1915A,  256.  Ore.— State  v.  Howe,  27 
Ore.  138,  44  Pac,  672,  note.  PhU.  Isl. 
United  States  v.  Capurro,  7  Phil.  Isl. 
24.  Tex. — Ex  parte  Allison,  99  Tex. 
455,  90  S.  "W.  870,  122  Am.  St.  Eep. 
653,  2  L.  E.  A.  (N.  S.)  1111;  Curtis 
V.  State  (Tex.  Crim.),  176  S.  W.  559; 
Staples  V.  State  (Tex.  Crim.),  175  S. 
W.  1056;  Ex  parte  Eoper,  61  Tex.  Crim. 
68,  134  S.  W.  334;  Kellett  f.  State,  51 
Tex.  Crim.  641,  103  S.  W.  882;  Teague 
V.  State,  51  Tex.  Crim.  523,  102  S.  W. 
1142;  Bickham  v.  State,  51  Tex.  Crim. 
150,  101  S.  W.  210;  Mitchell  v.  State, 
48  Tex.  Crim.  533,  89  S.  W.  645.  Wash. 
State  V.  Elliott,  69  Wash.  62,  124  Pac. 
212.  W.  Va.— State  r.  Angus,  70  W.  Ya. 
772,  74  S.  E.  998.  Can.— Eeg.  v.  Smith, 
19  Ont.  714. 

35.  U.  S.— United  States  V.  Nicker- 
son,  17  How.  204,  15  L.  ed.  219; 
United  States  v.  Flecke,  2  Ben.  456,  25 
Fed.  Cas.  No.  15,120.     Ala.— Pierson  v. 


State,  159  Ala.  6,  48  So.  813;  State  r. 
Johnson,  12  Ala.  840,  46  Am.  Dec.  283. 
Ark.— Johnson  v.  State,  101  Ark.  159, 
141  S.  W.  493;  State  v.  Wright,  96 
Ark.  203,  131  S.  W.  688;  McCoy  v. 
State,  46  Ark.  141.  Colo.— Dill  v.  Peo- 
ple, 19  Colo.  469,  36  Pac.  229,  41  Am. 
St.  Eep.  254.  Conn. — Wilso"n  r.  State, 
24  Conn.  57.  Del.— State  v.  Kimball,  7 
Penne.  146,  77  Atl.  412.  D.  C— Nord- 
linger  v.  United  States,  24  App.  Cas. 
406.  Ga.— McCoy  v.  State,  121  Ga.  359, 
49  S.  E.  294;  Eoberts  v.  State,  14  Ga. 
8,  58  Am.  Dec.  528;  Whitaker  v.  State, 
9  Ga.  App.  213,  70  S.  E.  990.  Haw. 
Territory  i:  Schilling,  17  Hawaii  249; 
Eepublic  v.  Eodin,  11  Hawaii  802; 
United  States  r.  Koki,  3  Hawaii  (U.  S. 
D.  C.)  462.  lU.— Gallagher  v.  People, 
211  111.  158,  71  K  E.  842;  Durham  t?. 
People,  5  111.  172,  39  Am.  Dec.  407; 
O'Donnell  v.  People,  110  111.  App.  250. 
Ind.— State  r.  Eeed,  168  Ind.  588,  81 
N.  E.  571;  Smith  v.  State,  85  Ind.  553; 
State  V.  Eoseubaum,  23  Ind.  App.  236, 
55  N.  E.  110,  77  Am.  St.  Eep.  432. 
Ky. — Louisville  &  X.  E.  Co.  v.  Com., 
154  Ky.  293,  157  S.  W.  369;  Tudor  v. 
Com.,  134  Ky.  186,  119  S.  W.  816; 
Colliver  t:  Com.,  90  Ky.  262,  13  S.  W. 
922;  Henderson  v.  Com.,  7  Kv.  L.  Eep. 
745.  La.— State  v.  Terry,  128  La.  680, 
55  So.  15;  State  v.  Williams,  45  La. 
Ann.  936,  12  So.  932;  State  v.  Keogh, 
13  La.  Ann.  243,  Mass. — Com.  v.  Suth- 
erland, 109  Mass.  342.  Miss. — Eocco  v. 
State,  37  Miss.  357.  Neb.— Warren  r. 
State,  79  Neb.  526,  113  N.  W.  143. 
N.  Y.— People  f.  Burch,  1  N.  Y.  St. 
751.  N.  C— State  r.  Hankins,  136 
N.  C.  621,  48  S.  E.  593;  State  v.  Bir- 
mingham, 44  N.  C.  120;  State  v.  Jesse, 
20  N.  C.  98.  Ohio.— Price  f.  State,  19 
Ohio  423,  Pa.— Com.  v.  Shoener,  216 
Pa.  71,  64  Atl.  890;  Hilauds  v.  Com., 
114  Pa.  372,  6  Atl.  267;  Com.  v.  Trim- 
mer, 84  Pa.  69;  Com.  r.  Duddv,  10 
Kulp  366;  Com.  r.  Shoener,  30  Pa.  Sup. 
Ct.  321;  Com.  V.  Brown,  28  Pa.  Sup.  Ct. 
296;  Com,  v.  Hiland,  1  Pa.  Co.  Ct. 
532;  Com.  V.  Maher,  16  Pliila.  451. 
PhU.  Isl.— United  States  v.  Ching  Po, 
23  Phil.  Isl.  578.  S.  C— State  v.  Vau 
Buren,  86  S.  C.  297,  68  S.  E.  568;  State 
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4.  Offenses  of  Different  Degrees.  —  a.  Acquittal  or  Conviction  of 
a  Greater  Offense  as  Bar  to  Prosecution  for  a  Lesser.  —  (I.)  Generally. 
An  acquittal  or  conviction  of  an  offense  which  includes  a  minor  one, 
will  bar  a  subsequent  prosecution  for  the  included  lesser  offense.^^^ 
Thus  an  acquittal  or  conviction  of  statutory  rape  is  a  bar  to  a  prosecu- 
tion for  adultery  based  on  the  same  act,"  or  for  burglary  with  intent 
to  commit  rape,^^  or  for  incest.^^  So  an  acquittal  or  conviction  of 
robbery  is  usually  a  bar  to  a  subsequent  prosecution  for  the  larceny 
involved  therein  ;^'^  and  vice  versa.*^  But  an  acquittal  of  the  crime 
of  rape  will  not  bar  a  prosecution  for  seduction,^^  qj.  f^j.  assault  with 
intent  to  commit  rape.*^ 

(II.)  Of  Homicide  in  Different  Degrees. —  The  authorities  are  divided 
upon  the  question  whether  one  who,  under  indictment  for  murder,  has 
been  convicted  of  manslaughter  or  of  some  degree  of  homicide  less  than 
murder  in  the  first  degree,  and  has  obtained  a  new  trial,  may  be  re- 
tried for  murder.     In  perhaps  the  majority  of  the  states  it  is  held 


V.  Dewees,  76  S.  C.  72,  56  S.  E.  674, 
11  Ann.  Cas.  991;  State  v.  Switzer, 
65  S.  C.  187,  43  S.  E.  513;  State  v. 
Copeland,  46  S.  C.  13,  23  S.  E.  980. 
Tex. — La  Flour  v.  State,  59  Tex.  Grim. 
645,  129  S.  W.  351;  Piper  v.  State,  53 
Tex.  Grim.  550,  110  S.  W.  899;  Lan- 
drum  V.  State,  37  Tex.  Grim.  666,  40 
S.  W.  737;  Fenton  v.  State,  33  Tex. 
Grim.  633,  28  S.  W.  537;  McElmurray 
V.  State,  21  Tex.  App.  691,  2  S.  W. 
892;  Shubert  v.  State,  21  Tex.  App. 
551;  Kate  Lowe  v.  State,  4  Tex.  App. 
34.  Va.— Holly  v.  Com.,  113  Va.  769, 
75  S.  E.  88;  Burress  v.  Com.,  27  Gratt. 
(68  Va.)  934,  940.  Wash.— State  v. 
Dye,  81  Wash.  388,  142  Pac.  873;  State 
i:  Elliott,  69  Wash.  62,  124  Pac.  212. 
W.  Va.— State  r.  Friedley,  73  W.  Va. 
684,  80   S.   E.   1112. 

[a]  Identity  is  not  shovm,  -where 
proof  of  an  additional  fact  is  required 
in  the  latter  trial,  which  was  not  neces- 
sary in  the  first.  State  v.  Freeman, 
162  N.  G.  594,  77  S.  E.  780,  45  L.  E. 
A.   (N.  S.)   977. 

[b]  Identity  may  be  shown  by  ex- 
trinsic proof,  under  plea  of  former 
jeopardy.  State  v.  Mclntyre,  53  Wash. 
178,  101  Pac.  710. 

36.  Ala. — Sanders  v.  State,  55  Ala. 
42;  State  v.  Standifer,  5  Port.  523. 
Del.— State  v.  Townsends,  2  Harr.  543. 
Ind.— State  r.  Hattabaugh,  66  Ind. 
223.  Ky.— Triplett  v.  Com.,  84  Ky. 
193,  1  S.  W.  84.  Pa.— Com.  v.  Neeley, 
2  Chester  Co.  Eep.  191.  Eng. — Reg.  v. 
Gould,  9  Gar.  &  P.  364,  38  E.  C.  L.  217. 

See  also  infra,  III,  B,  6,  note  42. 
Vol,  XIV 


37.  Com.  V.  Mellvain,  5  Pa.  Dist. 
175,  17  Pa.  Co.  Ct.  174. 

38.  Com.  V.  Duddy,  10  Kulp  (Pa.) 
366. 

39.  State  v.  Learned,  73  Kan.  328, 
85  Pac.  293;  Burdue  V.  Com.,  144  Ky. 
428,  138  S.  W.  296.  Contra,  State  v. 
Price,  127  Iowa  301,  103  N.  W.  195; 
Stewart  r.  State,  35  Tex.  Grim.  174, 
32  S.  W.  766,  60  Am.  St.  Rep.  35. 

40.  Cal.— People  v.  Ho  Sing,  6  Cal. 
App.  752,  93  Pac.  204.  Mo.— State  v. 
Brannon,  55  Mo.  63,  17  Am.  Rep.  643. 
N.  Y. — People  v.  McGowan,  17  Wend. 
386. 

See  also  infra,  ITT,  E,  5,  c,  (IT),  (A) 
and   (B). 

[a]  Verdict  Set  Aside. — Where  the 
defendant  was  convicted  of  robbery  in 
the  second  degree,  under  an  indictment 
for  robbery  in  the  first  degree,  but 
also  containing  the  descriptive  ele- 
ments of  grand  larceny,  and  the  ver- 
dict was  set  aside  without  his  consent, 
it  was  held  that  a  conviction  of  rob- 
bery in  the  second  degree  operates  as 
an  acquittal  of  the  higher  offense 
charged;  and,  that  the  accused  could 
not  be  retried  under  the  same  indict- 
ment and  convicted  of  grand  larceny. 
State  r.  Pitts,  57  Mo.  85. 

41.  Ala.— Powell  v.  State,  89  Ala. 
172,  8  So.  109;  Moore  r.  State,  71  Ala. 
307.  Ark.— Flovd  v.  State,  80  Ark. 
94,  96  S.  W.  125.  la.— State  v.  Mike- 
sell,  70  Iowa  176,  30  N.  W.  474. 

42.  Hall  V.  State,  134  Ala.  90,  32 
So.  750. 

43.  Regina  v.  Gisson,  2  Car.  &  K. 
(Eng.)   781,  61  E.  C.  L.  781. 
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that  a  conviction  of  the  lesser  degree  of  homicide  operates  as  an 
acquittal  of  the  charge  of  murder,  and  is  a  bar  to  further  prosecution 
thereon.**  But  the  courts  of  many  states,  as  well  as  the  federal  courts, 
hold  to  the  contrary,  upon  the  ground  that  the  accused,  by  procuring 
his  conviction  to  be  set  aside  by  the  trial  or  appellate  court,  waives 
his  right  to  use  the  judgment  by  plea  of  former  jeopardy ."^ 


44.  Ala. — Ex  parte  Spivey,  175  Ala. 
43,  57  So.  491;  Ferguson  i:  State,  141 
Ala.  20,  37  So.  448;  Sylvester  v.  State, 
72  Ala.  201;  De  Armau  v.  State,  71  Ala. 
351;  Smith  v.  State,  68  Ala.  424;  Berry 
V.  State,  65  Ala.  117;  Mitchell  v.  State, 
60  Ala.  26;  Fields  v.  State,  52  Ala.  348; 
Lewis  V.  State,  51  Ala.  1.  Ark. — John- 
son r.  State,  29  Ark.  31,  21  Am.  Eep. 
154.  Cal.— People  'V.  McFarlane,  138 
Cal.  481,  71  Pac.  568,  72  Pae,  48,  61 
L.  K.  A.  245;  People  v.  Kelley,  24  Cal. 
App.  54,  140  Pae.  302;  People  v.  Hunt- 
ington, 8  Cal.  App.  612,  97  Pac.  760; 
Huntington  v.  Superior  Court  of  San 
Francisco,  5  Cal.  App.  288,  90  Pac.  141. 
See,  however.  People  v.  Carty,  77  Cal. 
213,  19  Pac.  490;  People  v.  Keefer,  65 
Cal.  232,  3  Pac.  818;  People  v.  Gilmore, 
4  Cal.  376,  60  Am.  Dec.  620.  Del. 
State  V.  Naylor,  90  Atl.  880.  Fla. 
West  V.  State,  55  Fla.  200,  46  So.  93; 
Ex  parte  Vickery,  51  Fla.  141,  40  So. 
77;  Golding  r.  State,  31  Fla.  262,  12 
So.  525;  Johnson  r.  State,  27  Fla.  245, 
9  So.  208.  111.— Barnett  V.  People,  54 
111.  325.  la.— State  v.  Walker,  133 
Iowa  489,  110  N.  W.  925;  State  v. 
Smith,  132  Iowa  645,  109  N.  W.  115; 
State  V.  Helm,  92  Iowa  540,  61  N.  W. 
246;  State  v.  Tweedy,  11  Iowa  350.  La. 
State  V.  Joseph,  40  La.  Ann.  5,  3  So. 
405;  State  v.  Dennison,  31  La.  Ann. 
847;  State  v.  Byrd,  31  La.  Ann.  419; 
State  V.  Johnson,  10  La.  Ann.  456; 
State  r.  Hornsby,  8  Eob.  583,  41  Am. 
Dec.  314;  State  v.  Desmond,  5  La.  Ann. 
398;  State  v.  Chandler,  5  La.  Ann.  489, 
52  Am.  Dee.  599.  Mich. — People  v. 
Farrell,  146  Mich.  264,  109  N.  W.  440. 
Miss.— Powers  v.  State,  83  Miss.  691, 
36  So.  6;  Eolls  v.  State,  52  Miss.  391; 
Hurt  V.  State,  25  Miss.  378,  59  Am. 
Dee.  225.  Mo.— State  v.  Eoss,  29  Mo. 
32.  Ore.— State  v.  Sleeves,  29  Ore.  85, 
43  Pac.  947.  Pa. — Com.  v.  Deitrick, 
221  Pa.  7,  70  Atl.  275;  Com.  V.  Neeley, 
2  Chester  Co.  Eep.  191;  Com.  v. 
Werbine,  12  Lane.  Bar  75,  79. 
Tenn. — Slaughter  r.  State,  6  Humph. 
410;  Greer  v.  State,  3  Baxt.  321.  Tex. 
Jones  r.  State,  13  Tex.  168,  62  Am.  Dec. 
550;  Whiten  v.  State  (Tex.  Crim.),  160 


S.  W.  462;  Johnson  r.  State  (Tex. 
Crim.),  149  S.  W.  165;  Lee  r.  State 
(Tex.  Crim.),  148  S.  W.  706;  Smith  f. 
State  (Tex.  Crim.),  147  S.  W.  240; 
Jackson  r.  State,  55  Tex.  Crim.  79,  115 
S.  W.  262,  131  Am.  St.  Rep.  792; 
Burnett  v.  State,  53  Tex.  Crim.  515,  112 
S.  W.  74;  Woodward  v.  State,  54  Tex. 
Crim.  86,  111  S.  W.  941;  Black  r.  State 
(Tex.  Crim.),  68  S.  W.  683;  Flvnn  v. 
State,  43  Tex.  Crim.  407,  66  'S.  W. 
551;  Coleman  r.  State,  43  Tex.  Crim. 
280,  65  S.  W.  90;  Pickett  V.  State,  43 
Tex.  Crim.  1,  63  S.  W.  325;  Davis  v. 
State,  39  Tex.  Crim.  681,  47  S.  W. 
978;  Harvev  r.  State,  35  Tex.  Crim. 
545,  34  S.  W.  623;  Smith  v.  State,  22 
Tex.  App.  316,  3  S.  W.  684;  Parker  r. 
State,  22  Tex.  App.  105,  3  S.  W.  100. 
W.  Va.— State  v.  Cross,  44  W.  Va.  315, 
29  S.  E.  527.  Wis.— Eadej  v.  State, 
152  Wis.  503,  140  X.  W.  21;  Montgom- 
ery V.  State,  136  Wis.  119,  116  N.  W. 
876,  18  L.  E.  A.  (N.  S.)  339;  State  v. 
Belden,   33    Wis.   120. 

See  also  supra,  III,  B,  6,  a. 

[a]  Conviction  Without  Jurisdic- 
tion.— A  conviction  of  murder  in  the 
second  degree  in  a  trial  for  murder  in 
the  first  degree  by  a  court  which  failed 
to  acquire  jurisdiction  of  defendant's 
person,  because  of  an  erroneous  order 
changing  the  venue,  over  defendant's 
objection,  is  a  bar  to  further  prosecu- 
tion for  murder  in  the  first  degree. 
Ex  parte  Moore,  46  Tex.  Crim.  417,  SO 
S.  W.  620. 

45.  U.  S.— United  States  v.  Gon- 
zales, 206  Fed.  239.  Colo.— Young  r. 
People,  54  Colo.  293,  130  Pac.  1011. 
Ga.— Waller  r.  State,  104  Ga.  505,  30 
S.  E.  835;  Bailey  r.  State,  26  Ga.  579. 
Ind.— Yeatch  r.' State,  60  Ind.  291; 
Ex  parte  Bradley,  48  Ind.  548.  Kan. 
State  r.  Morrison,  67  Kan.  144,  72  Pac. 
554;  State  r.  Miller,  35  Kan.  328,  10 
Pac.  865.  Ky.— Com.  i:  Arnold,  83  Ky. 
1,  4  Am.  St.  Eep.  114.  Mo.— State  v. 
Billings,  140  Mo.  193,  41  S.  W.  778; 
State  r.  Anderson,  89  Mo.  312,  1  S.  W. 
135;  State  v.  Simms,  71  Mo.  538;  State 
V.  Kring,  11  Mo.  App.  92.  Neb.— Bo- 
hanan  v.  State,  18  Neb.  57,  24  N.  W. 
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(III )  Homicide  and  Other  Offenses.  -  An  acquittal  of  homicide  will 
bar  a  subsequent  prosecution  for  the  offense  of  arson  m  the  accomplish- 
ment of  which  the  homicide  was  charged  to  have  been  committed;  ' 
but  an  acquittal  of  a  murder  committed  at  the  time  of  an  attempted 
arson  will  not  bar  a  prosecution  for  the  arson/^ 

(IV.)  Affray  and  Assault.  —  A  conviction  of  an  affray  will  operate  as 
a  bar  to  a  subsequent  prosecution  for  simple  assault  ;*«  and  for  assault 
and  battery  based  upon  the  same  acts.''^ 

b  Conviction  of  Lesser  Degree  as  Acquittal  of  Higher.  -  (I.)  GeneraUy. 
A  conviction  of  a  lesser  degree  of  crime  than  that  charged  generally 
operates  as  an  acquittal  of  the  higher  offense.^"  A  conviction  of  arson 
for  the  burning  of  a  dwelling,  and  thereby  causing  the  death  of  a 
person  occupying  the  same,  has  been  held  to  operate  as  a  bar  to  a 
subsequent  prosecution  for  the  homicide.^' 


390,  53  Am.  Eep.  791.  N.  Y.— People 
V.  McGrath,  202  N.  Y.  445,  96  N.  E. 
92.  N.  C— State  v.  Matthews,  142  N. 
C.  621,  55  S.  E.  342.  Ohio.— State  v. 
Behimer,  20  Ohio  St.  572.  Okla.— Tur- 
ner V.  Territory,  15  Okla.  557,  82  Pac. 
650.  Vt.— State  v.  Bradley,  67  Vt.  465, 
32  Atl.  238.  Va.— Briggs  V.  Com.,  82 
Va.  554.  Wash.— State  v.  Ash,  68  Wash. 
194,  122  Pac.  995,  39  L.  E.  A.  (N.  S.) 
611,  overruling  earlier  cases  to  the 
contrary.  Eng. — Reg.  v.  Taneock,  13 
Cox  C.  C.  217,  34  L.  T.  N".  S.  455;  Eeg. 
V.  Conuell,  6  Cox  C.  C.  178. 

See  also  supra,  III,  B,  G,  a. 

[a]  The  reversal  and  remanding 
sets  aside  the  results  of  the  former 
trial,  and  leaves  accused  in  the  same 
position  as  if  he  had  never  been  tried. 
Gibson  v.  Somers,  31  Nev.  531,  103  Pac. 
1073,  135  Am.  St.  Eep.  700,  24  L.  E.  A. 
(N.  S.)   504. 

[bj  Missouri. — Upon  the  adoption 
of  the  constitution  of  1875,  the  rule  in 
Missouri  changed,  the  earlier  cases 
holding  to  the  contrary.  State  f. 
Smith,  53  Mo.  139;  State  v.  Eoss,  29 
Mo.  32. 

46.  Eeg.  v.  Lan  Kin  Chew,  8  Hawaii 
370. 

47.  State  r.  Bobbitt,  228  Mo.  252, 
128  S.   W.   953. 

48.  Dumas  v.  State,  48  Tex.  Crim. 
27,  85  S.  W.  1058. 

49.  Ala. — Jackson  v.  State,  136  Ala. 
96,  33  So.  888.  Ind.— Fritz  v.  State, 
40  Ind.  18.  N.  C— State  r.  Stanlv,  49 
N.  C.  290.  Tex.— Thompson  v.  State, 
48  Tex.  Crim.  16,  85  S.  W.  10.59. 

[a]  But  a  conviction  of  an  affray  by 
beating  a  person  is  not  a  bar  to  prosecu- 

Vol.  XIV 


tion  for  an  assault  and  battery  com- 
mitted upon  another  during  such  af- 
fray. State  V.  Parish,  8  Eich.  (S.  C.) 
322. 

50.  U.  S.— 7/i  re  Bennett,  84  Fed. 
324.  Ala. — Eoberson  r.  State,  183  Ala. 
43,  62  So.  837;  Ex  parte  Spivey,  175 
Ala.  43,  57  So.  491;  Storrs  v.  State, 
129  Ala.  101,  29  So.  778.  CaL— People 
r.  Apgar,  35  Cal.  389.  Ga. — Jenkins 
v.  State,  14  Ga.  App.  276,  80  S.  E. 
688.  Ky.— Williams  r.  Com.,  102  Ky. 
381,  43  S.  W.  455.  Mo.— State  v.  Pitts, 
57  Mo.  85;  State  r.  Brannon,  55  Mo. 
63,  17  Am.  Eep.  643;  State  v.  Smith, 
53  Mo.  139.  Pa.— Com.  v.  Morgan,  9 
Kulp  573;  Com.  v.  Eeed,  4  Lane.  L. 
Eev.  89;  Com.  v.  Neeley,  2  Chester  Co. 
Eep.  i91.  Tex. — Achterberg  v.  State,  8 
Tex.  App.  463.  Vt.— State  v.  Smith,  43 
Yt.  324.  Wis.— State  v.  Martin,  30  Wis. 
216,  11  Am.  Eep.  567. 

See  also  siipra,  Til,  B,  6,  a. 

[a]  The  rule  does  not  apply  where 
the  court  did  not  have  jurisdiction  over 
the  higher  offense.  McCraw  V.  State 
(Tex.  Crim.),  163  S.  W.  967.  See  supra, 
III,  C,  2.  ^ 

[b]  Irregular  Conviction. — An  er- 
roneous change  of  venue  duly  ob- 
jected to  by  defendant,  which  pre- 
vented the  court  from  acquiring  juris- 
diction of  the  defendant's  person  in 
a  trial  for  murder  in  the  first  degree 
in  which  he  is  convicted  of  murder  in 
the  second  degree,  does  not  preclude 
him  from  pleading  such  conviction  as 
a  bar  to  a  subsequent  trial  for  murder 
in  the  Jrst  degree.  Ex  parte  Moore, 
46  Tex. 'Crim.  417,  80  S.  W.  620. 

51.  State  r.  Cooper,  13  N.  J.  L.  361, 
25  Am.  Dec.  490. 
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(II.)  Assault  and  Battery,  Included  in  Other  Offenses.  —  Generally  an  ac- 
quittal or  conviction  of  an  assault  and  battery  operates  as  a  bar  to 
a  subsequent  prosecution  for  a  greater  offense  of  which  it  is  an  ele- 
ment, in  the  absence  of  fraud  or  collusion  in  the  former  trial  ;^-  but 
in  some  jurisdictions  this  rule  is  not  followed.^^ 

Where  a  person  has  been  convicted  or  acquitted  of  assault  and  bat- 
tery, aggravated  assault  or  assault  with  intent  to  commit  murder,  and 
the  victim  of  the  assault  afterwards  dies  from  the  injuries  thus  in- 
flicted, such  conviction  or  acquittal  wall  not  bar  a  subsequent  prosecu- 
tion for  murder  or  manslaughter.®* 


52.  Ala. — Ex  parte  Eatley,  66  So. 
147;  State  v.  Blevins,  134  Ala.  213,  32 
So.  637,  92  Am.  St.  Eep.  22;  Storrs 
V.  State,  129  Ala.  101,  29  So.  778; 
Gunter  v.  State,  111  Ala.  23,  23  So. 
632,  56  Am.  St.  Eep.  17;  Moore  f. 
State,  71  Ala.  307.  Cal.— People  v.  Me- 
Daniels,  137  Cal.  192,  69  Pac.  1006,  92 
Am.  St.  Eep.  81,  59  L.  E.  A.  578; 
People  V.  Defoor,  100  Cal.  150,  34  Pac. 
642.  Ga.— Bell  v.  State,  103  Ga.  397, 
30  S.  E.  294,  68  Am.  St.  Eep.  102.  Kan. 
State  V.  Chinault,  55  Kan.  326,  40  Pac. 
662.  La. — State  v.  Cheevers,  7  La. 
Ann.  40.  Miss. — Eucker  r.  State,  24  So. 
311.  Mo.— State  v.  Hatcher,  136  Mo. 
641,  38  S.  W.  719.  N.  C— State  v. 
Eobinson,  116  N.  C.  1046,  21  S.  E.  701. 
Pa. — Com.  V.  Neeley,  2  Chester  Co. 
Eep.  191.  Tenn. — State  f.  Chaffin,  2 
Swan  493.  Tex. — Paschal  v.  State,  49 
Tex.  Crim.  Ill,  90  S.  W.  878;  Eeagan 
V.  State  (Tex.  Crim.),  51  S.  W.  914; 
Herera  v.  State,  85  Tex.  Crim.  607,  34 
S.  W.  943;  Huff  v.  State  (Tex.  Crim.), 
24  S.  W.  903;  Eobinson  v.  State,  21  Tex. 
App.  160,  17  S.  W.  632;  Tribble  r. 
State,  2  Tex.  App.  424.  Va.— Stuart 
r.  Com.,  28  Gratt.  (69  Va.)  950.  Wash. 
State  V.  Purbin,  32  Wash.  289,  73  Pac. 
373.  Can.— Nevills  v.  Ballard,  28  Ont. 
588. 

Effect  of  fraudulent  or  collusive  pro- 
ceeding see  supra,  III,  C,  4. 

[a]  But  accused  may  waive  his 
right  to  plead  a  conviction  of  simple 
assault  as  a  bar,  by  obtaining  a  new 
trial.  People  v.  Palmer,  109  N.  Y.  413, 
17  N.  E.  213,  4  Am.  St.  Eep.  477. 
Waiver  of  plea  of  former  jeopardy  gen- 
erally,  see  infra,  V,  C. 

[b]  A  conviction  for  simple  assault 
is  not  a  bar  to  a  prosecution  for  ag- 
gravated assault  (Heinen  v.  State  [Tex. 
Crim.],  74  S.  W.  776);  nor  is  acquittal 
of  assault  and  battery  a  bar  to  a 
prosecution     for     unlawful     assembly. 


which  is  a  distinct  offense.  State  r. 
Jellison,   104  Me.  281,   71   Atl.   716. 

[c]  Conviction  and  punishment  for 
aggravated  assault  is  a  bar  to  a  prose- 
cution for  assault  to  commit  murder. 
Corbett  V.  State  (Tex.  Crim.),  140  S. 
W.  342. 

[d]  An  acquittal  on  a  charge  of  as- 
sault and  battery  will  bar  a  prosecu- 
tion for  rape  based  on  the  same  acts. 
People  V.  Purcell,  16  N.  Y.  Supp.  199. 
But  see  People  r.  Saunders,  4  Park. 
Crim.  (N.  Y.)  196;  also,  Harris  v.  State, 
2  Ala.  App.  116,  56  So.  55. 

53.  State  v.  Hattabough,  66  Ind. 
223;  State  v.  Caddy,  15  S.  D.  167,  87 
N.  W.  927,  91  Am.  St.  Eep.  666.  But 
see  Hamilton  r.  State,  36  Ind.  280,  10 
Am.  Eep.  22. 

54.  TJ.  S.— Diaz  v.  TJnited  States, 
223  U.  S.  442,  32  Sup.  Ct.  250,  56  L. 
ed.  500,  Ann.  Cas.  1913C,  1138  {affirm- 
ing 15  Phil.  Isl.  123).  Cal.— People  r. 
Defoor,  100  Cal.  150,  34  Pac.  642.  D.  C. 
Hopkins  V.  United  States,  4  App.  Cas. 
430.     Me.— State  v.  Littlefiel.l,   70   Me. 

452,  35  Am.  Eep.  335.  Mass.— Com. 
V.  Eobj',  12  Pick.  496.  Miss.— Moore 
V.  State,  59  Miss.  25.  N.  Y.— Burns 
V.  People,  1  Park.  Crim.  182.  Ohio. 
State  V.  Eoss,  4  Ohio  Dec.  5,  2  Ohio 
N.  P  368.  Pa. — Com.  r.  Eamunno,  219 
Pa.  204,  68  Atl.  184,  123  Am.  St.  Eep. 
653,  14  L.  E.  A.  (N.  S.)  209;  Com.  r. 
Neelev,  2  Chester  Co.  Eep.  191.  Phil. 
Isl.— United  States  r.  Diaz,  15  Phil.  Isl. 
123  (offlrmcd.  223  U.  S.  442,  32  Sup. 
Ct  250,  56  L.  ed.  500,  Ann.  Cas.  1913C, 
1138).  Tex.— Curtis  i:  State,  22  Tex. 
App.  227,  3  S.  W.  86,  58  Am.  Eep. 
6.S5;    Johnson   r.   State,   19    Tex.     App. 

453,  53  Am.  Eep.  385.  Tenn.— MrXuUy 
r.  State,  110  Tenn.  482,  75  S.  W.  1015. 
Eng. — Eeg.  v.  ^Morris,  L.  E.  1  C.  C.  90, 
10  Cox  C.  C.  480,  36  L.  J.  'Si.  C.  84, 
16  L.  T.  Eep.  N.  S.  636,  15  W.  R. 
990;   Eeg.  V.  Friel,  17   Cox   C.   C.   325; 
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(III.)  Assault  Included  in  Other  Offenses.  —  A  conviction  of  an  assault 
constitutes  a  valid  defense  to  a  subsequent  prosecution  for  the  battery 
or  mayhem  in  which  it  culminated.^^  So  also  a  dismissal  of  a  prosecu- 
tion for  assault  and  battery  is  a  bar  to  a  prosecution  for  an  attempt 
to  commit  mayhem,  founded  on  the  same  acts.^"  And  a  conviction 
for  a  breach  of  the  peace  is  a  bar  to  a  prosecution  for  the  assault  in 
which  such  breach  is  included."  Assault,  or  assault  and  battery,  be- 
ing different  in  kind  as  well  as  in  degree  from  the  offenses  of  riot  and 
unlawful  assembly,  a  conviction  or  acquittal  of  either  wall  not  bar  a 
prosecution  for  the  other  offense,^^  except  where  the  acts  constituting 
the  two  offenses  are  identical  and  the  offenses  inseparably  connected.'^^ 

(IV.)  Arson  and  Other  Offenses.  ■ —  The  common-law  offense  of  arson 
having  been  extended  under  modern  statutes  to  include,  in  its  different 
degrees,  almost  all  kinds  of  property,  the  generic  offense  now  appears 
to  be  the  willful  setting  fire  to  or  burning  property  to  the  injury  of 
another.*^"  And  when  the  offense  is  divided  by  statute  into  different 
degrees,  a  conviction  of  any  degree  will  support  a  plea  of  former 
jeopardy  to  a  subsequent  prosecution  upon  any  of  the  others  ;°^  but 
where  divided  into  separate  and  distinct  offenses,  the  rule  is  other- 
wise.^^ 

(V.)  Rape  and  Other  Offenses.63  —  A  conviction  under  an  indictment 
charging  an  attempt  to  commit  rape,  will  bar  a  prosecution  for  rape 
based  on  the  same  act.*^*  So  a  conviction  of  aggravated  assault,  under 
an  indictment  charging  rape  and  assault  to  rape,  operates  as  an  ac- 
quittal of  the  higher  included  offenses.''^  And  a  conviction  on  a  charge 
of  fornication  and  bastardy  will  bar  a  prosecution  for  statutory  rape 
based  on  the  same  acts.*^*^ 

(VI.)  Abduction  and  Kidnapping.  —  Wliere  a  person  is  convicted  of 
simple  abduction,  under  an  indictment  charging  kidnapping  and  ab- 
duction for  the  purpose  of  prostitution,  he  may  plead  such  conviction 


Eeg.    V.    De    Salvi,    10    Cox    C.    C.    481, 
and  note. 

55.  People  v.  Defoor,  100  Cal.  150, 
34  Pae.  642;  State  v.  Chaffin,  2  Swan 
(Tenn.)    493. 

56.  State  v.  Durbin,  32  Wash.  289, 
73  Pae.  373. 

57.  Olathe  v.  Thomas,  26  Kan.  233; 
Com.  V.  Hawkins,  11  Bush  (Ky.)  603; 
Com.  V.  Foster,  3  Mete.  (Ky.)  1;  Com. 
r.  Miller,  5  Dana  (Ky.)  320.  Contra, 
State  V.  Sly,  4  Ore.  277. 

58.  U.  S.— United  States  v.  Peaco, 
4  Craneh  C.  C.  601,  27  Fed.  Cas.  No. 
16,018.  111. — Skidemore  r.  Brieker,  77 
111.  164;  Freeland  v.  People,  16  111. 
380.  Me.— State  v.  Jellison,  104  Me. 
281,  71   Atl.   716. 

59.  Ind.— Wininger  v.  State,  13  Ind. 
540.  N.  C— State  v.  Lindsay,  61  N.  C. 
468.  Pa.— Com.  v.  Eeed,  4  Lane.  L. 
Eev.  89. 
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'     60.     State   v.   Colgate,    31    Kan.   511, 
3  Pae.  346,  47  Am.  Eep.  507. 

61.  State  i:  Colgate,  31  Kan.  511, 
3  Pae.  346,  47  Am.  Eep.  507. 

[a]  Under  an  indictment  for  burn- 
ing a  dwelling  and  a  barn,  a  verdict  of 
guiltv  as  charged  applies  to  both.  State 
V.  Fry,  98  Tenn.  323,  39  S.  W.  231. 

62.  People  v.  Handley,  93  Mich.  46, 
52  N.  W.  1032;  State  v.  Jenkins,  20 
S.   C.   351. 

63.  Acquittal  on  charge  of  assault 
and  battery  as  bar  to  prosecution  for 
rape,  see  supra,  III,  E,  4,  b,  (II).  note 
52. 

64.  State  v.  Shepard,  7   Conn.   54. 

65.  Caples  v.  State  (Tex.  Crim.), 
167  S.  W.  730. 

66.  Com.  V.  Arner,  149  Pa.  35,  24 
Atl.  83. 


JEOPARDY 


597 


in  bar  of  a  subsequent  prosecution  for  kidnapping  or  felonious  ab- 
duction."^ 

5.  Two  or  More  Offenses  Involved  in  the  Same  Transaction.  —  a. 
Generally.  —  Wliere  two  or  more  distinct  offenses  are  committed  in 
one  and  the  same  act  or  transaction,  the  difference  being  one  of  dis- 
tinction rather  than  degree,  as  a  general  rule  an  acquittal  or  con- 
viction of  one  will  not  bar  a  prosecution  for  the  other.'^*  Thus  wliere 
a  statute  is  so  framed  as  to  define  several  separate  and  distinct  off'enses 
arising  out  of  a  single  act  or  transaction,  a  conviction  or  acquittal 
of  one  will  not  operate  as  a  bar  to  a  prosecution  for  another^^  crime 


67.  Mason  r.  State,  29  Tex.  App.  24, 
14  S.  W.  71. 

68.  See  the  following:  U.  S.— United 
States  V.  Hood,  2  Craneh  (C.  C.)  133, 
26  Fed.  Cas.  No.  15,385;  United  States 
V.  Harmison,  3  Sawy.  556,  26  Fed.  Cas. 
No.  15,  308.  Ala.— "Gunter  v.  State,  111 
Ala.  23,  20  So.  632,  56  Am.  St.  Eep. 
17.  Ark.— Fox  v.  State,  50  Ark.  528. 
Cal. — People  v.  Majors,  65  Cal.  138,  3 
Pac.  597,  52  Am.  Eep.  295.  Fla.— Bos- 
well  V.  State,  20  Fla.  869.  Ind.— State 
V.  Elder,  65  Ind.  282,  32  Am.  Rep.  69; 
Bissot  V.  State,  53  Ind.  408;  De  Haven 
V.  State,  2  Ind.  App.  380.  But  see 
Clem  V.  State,  42  Ind.  420,  13  Am.  Eep. 
369.  Kan. — State  v.  Horneman,  IG 
Kan.  452.  La. — State  v.  Faulkner,  39 
La.  Ann.  811,  2  So.  539.  Me.— State 
V.  Inness,  53  Me.  536.  Mass.— Morey 
V.  Com.,  108  Mass.  433;  Com.  v.  Bake- 
man,  105  Mass.  53;  Com.  v.  Andrews, 
2  Mass.  409;  Com.  v.  Harrison,  11  Gray 
308.  N.  Y.— Lohman  v.  People,  1  N.  Y. 
379,  49  Am.  Dec.  340;  People  v.  War- 
ren, 1  Park.  Crim.  338;  In  re  Smith,  10 
Wend.  449.  Ore. — State  v.  Magone,  33 
Ore.  570,  56  Pac.  648;  State  v.  Howe, 
27  Ore.  138,  44  Pac.  672;  State  v.  Stew- 
art, 11  Ore.  52.  S.  C— State  ex  rel. 
Burton  v.  Williams,  11  S.  C.  288;  State 
V.  Glasgow,  Dudley  40;  State  v.  Taylor, 
2  Bailey  49;  State  v.  Sonnerkalb,  2 
Nott.  &  M.  280.  Tex. — Keaton  v.  State, 
41  Tex.  Crim.  621,  57  S.  W.  1125; 
Irwin  V.  State,  7  Tex.  App.  78.  But 
see  Sadberry  v.  State,  39  Tex.  Crim. 
466,  46  S.  W.  639.  Vt.— See  State  v. 
Matthews,  42  Vt.  542.  Va.— Vaughan 
V.  Cain,  2  Va.  Cas.  273. 

See  also  infra,  III,  E,  5,  c,   (I). 

69.  U.  S. — Gavieres  v.  United  States, 
220  U.  S.  338,  31  Sup.  Ct.  421,  55  L. 
ed.  489;  Carter  v.  McClaughry,  183  U. 
S.  365,  22  Sup.  Ct.  181,  46  L.  ed.  236; 
Thomas  v.  United  States,  156  Fed.  897, 
84  C.  C.  A.  477,  17  L.  E.  A.  (N.  S.) 
720;    United    States    v.    Harmison,    3 


Sawy.  556,  26  Fed.  Cas.  No.  15,308. 
Ala.- Brown  v.  State,  141  Ala.  80,  37 
So.  408;  Brewer  v.  State,  59  Ala.  101; 
State  V.  Standifer,  5  Port.  523;  Phillips 
V.  State  (Ala.  App.),  69  So.  356.  Ark. 
Jacobs  V.  State,  100  Ark.  591,  141 
S.  W.  489;  Sparks  r.  State,  88  Ark. 
520,  114  S.  W.  1183.  Cal.— People  v. 
Gordon,  99  Cal.  227,  33  Pac.  901;  Peo- 
ple V.  Bentley,  77  Cal.  7,  18  Pac.  799, 
11  Am.  St.  Eep.  225.  Ga.— Mcintosh 
V.  State,  116  Ga.  543,  42  S.  E.  793; 
Copenhaven  v.  State,  15  Ga.  264;  Veasy 
r.  State,  4  Ga.  App.  845,  62  S.  E.  561. 
Haw. — Territory  v.  Schilling,  17  Hawaii 
249;  King  v.  Tai  Wa,  5  Hawaii  596. 
Ind.— State  v.  Balsley,  159  Ind.  395,  65 
N.  E.  185.  Kan. — State  r.  Horneman, 
16  Kan.  452.  Ky. — Com.  r.  Browning, 
146  Ky.  770,  143  S.  W.  407;  Hughes 
v.   Com.,   131   Kv.   502,   115   S.   W.    744, 

31  L.  E.  A.  (N.  S.)  693;  Com.  t: 
Thompson,  3  Litt.  284;  Wadlington  t*. 
Com.,  22  Kv.  L.  Eep.  1108,  59  S.  W. 
851;  Smith -f.  Com.,  17  Ky.  L.  Eep. 
541,  32  S.  W.  137.  La.— State  r.  Faulk- 
ner, 39  La.  Ann.  811,  2  So.  539.  Me. 
State  V.  Jellison,  104  Me.  281,  71  Atl. 
716;  State  r.  Inness,  53  Me.  536;  State 
V.  Maher,  35  Me.  225;  State  v.  Coombs, 

32  Me.  529.  Mass. — Morey  r.  Com.,  108 
]\rass.  433;  Com.  v.  Clair,  7  Allen  525. 
Mich. — Anderson  r.  Van  Buren  Circuit 
.Tudge,  134  Mich.  589,  96  N.  W.  927. 
Miss.— Huffman  r.  State,  84  Miss.  479, 
30  So.  395;  Ball  v.  State,  67  Miss.  358, 
7  So.  353;  Teat  f.  State,  53  Miss.  4:^9, 
24  Am.  Eep.  708.  Mo.— State  r.  Hess, 
240  Mo.  147,  144  S.  W.  489;  State  r. 
Laughlin,  ISO  Mo.  342,  79  S.  W.  401; 
State  r.  Bacon,  170  Mo.  161.  70  S.  W. 
473;  State  r.  Moore,  66  Mo.  372.  N.  Y. 
Lohman  r.  People,  1  N.  Y.  379,  49  .\m. 
Dec.  340;  People  r.  Grzesczak,  77  Misc. 
202,  137  N.  Y.  Supp.  538;  People  r. 
Bevins,  74  Misc.  377,  134  N.  Y.  Supp. 
212.  N.  0.— State  v.  Lawson,  123  N.  C. 
740,   31    S.    E.    667,   68    Am.     St.    Eep. 
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based   upon   the    same    transaction,    unless   one    is   inclusive    of   the 
other/" 

b  Offenses  Against  Different  Sovereignties.  —(I.)  Municipality  and 
State  —  When  a  certain  act  or  transaction  constitutes  an  offense  against 
both 'a  municipality  and  a  state,  the  offender  may  be  tried  and  pun- 
ished for  the  same  act  under  both  the  ordinance  and  the  state  law, 
and  a  conviction  or  acquittal  under  the  one  is  no  bar  to  a  prosecution 
for  the  other/^ 


844;  State  v.  Williams,  1  N,  C.  528. 
Okla. — Ex  parte  Simmons,  5  Okla.  Grim. 
399,  115  Pac.  380.  Ore.— State  v.  Ma- 
gone,  33  Ore.  570,  56  Pac.  648.  Pa. 
Dinkey  v.  Com.,  17  Pa.  126,  55  Am. 
Dec.  542;  Com.  v.  Neeley,  2  Chester 
Co.  Eep.  191.  Phil.  Isl. — United  States 
V.  Capurro,  7  Phil.  Isl.  24.  S.  C— State 
ex  rel.  Burton  v.  Williams,  11  S.  C. 
288;  State  v.  Glasgow,  Dudley  40. 
Tenn. — Wiicox  v.  State,  6  Lea  571,  40 
Am.  Eep.  53;  State  v.  Eoss,  4  Lea  442; 
Fiddler  v.  State,  7  Humph.  508.  Tex. 
Ex  parte  Allison,  99  Tex.  455,  90  S.  W. 
870,  122  Am.  St.  Eep.  653,  2  L.  E.  A. 
(N.  S.)  1111;  Brown  v.  State  (Tex. 
Crim.),  167  S.  W.  1107;  McCraw  V. 
State  (Tex.  Crim.),  1G3  S.  W.  967; 
Parks  v.  State,  57  Tex.  Crim.  569,  123 
S,  W.  1109;  De  Leon  v.  State,  55  Tex. 
Crim.  39,  114  S.  W.  828;  Paschal  v. 
State,  49  Tex.  Crim.  Ill,  90  S.  W. 
878;  Mitchell  v.  State,  48  Tex.  Crim. 
533,  89  S.  W.  645;  Arrington  v.  State, 
48  Tex.  Crim.  541,  89  S.  W.  643;  Irvin 
V.  State,  7  Tex.  App.  78;  Swancoat  v. 
State,  4  Tex.  App.  105.  Va. — Benton 
t:  Com.,  91  Va.  782,  21  S.  E.  495; 
Forbes  v  Com.,  90  Va.  550,  19  S.  E. 
164.  Wash.— State  v.  Hatch,  73  Wash. 
424,  131  Pac.  1130.  Wis.— Clifford  v. 
State,  29  Wis.  327. 

But  see  State  v.  Gutke,  25  Idaho  737, 
139  Pac.  346. 

70.  Ala. — Ex  parte  Spivey,  175  Ala. 
43,  57  So.  491;  Moore  r.  State,  71  Ala. 
307.  Ark.— Jacobs  v.  State,  100  Ark. 
591,  141  S.  W.  489.  Ky.— Com.  V.  Fos- 
ter, 3  Mete.  1;  Carman  r.  Com.,  25  Kv. 
L.  Eep.  1048,  76  S.  W.  1078.  Tenia. 
Wilcox  V.  State,  6  Lea  571,  40  Am. 
Eep.  53.  Va.— Cates  v.  Com.,  Ill  Va. 
837,  69  S.  E.  520,  44  L.  E.  A.  (N.  S.) 
1047. 

71.  U.  S,— United  States  v.  Hood,  2 
Cranch  (C.  C.)  133,  26  Fed.  Cas.  No. 
15,385;  United  States  v.  Holly,  3  Cranch 
(C.  C.)  656,  26  Fed.  Cas.  No.  15,381; 
United  States  v.  Wells,  2  Cranch  (C. 
C.)    45,  28  Fed.  Cas.  No.   16,662.     Ala. 
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Engelhardt  v.  State,  88  Ala.  100,  7  So. 
154;  Mayor  and  Alderman  v.  Allaire,  14 
Ala.  400;    Johns   v.  State    (Ala.   App.), 
69    So.    259;    Eatley   v.   State,    11    Ala. 
App.   104,  65  So.   682.     Ark.— Eichard- 
son    r.    State,    56   Ark.    367,    19    S.    W. 
1052  (former  rule  changed  by  Act  Mar. 
30,  1891);  Van  Buren  v.  Wells,  53  Ark. 
368,    14    S.    W.    38,    22    Am.    St.    Eep. 
214.    Cal. — Ex  parte  Hong  Shen,  98  Cal. 
681,  33  Pac.  799;  In  re  Sic,  73  Cal.  142, 
14  Pac.  405.     Colo. — Huglies  v-.  People,  ' 
8  Colo.  536,  9  Pac.  50.     Fla.— Bueno  v. 
State,  40  Fla.  160,  23  So.  862;  Theisen 
V.   McDavid,   34  Fla.   440,    16   So.    321, 
26    L.    E.    A.    234;    Hunt     V.     Jackson- 
ville,  34  Fla.   504,   16   So.   398,   43   Am. 
St.   Eep.    214.     Ga. — De  Graffenreid   v. 
State,     72     Ga.     212;     McEea    v.    The 
Mayor,  etc.,  59   Ga.   168,   27   Am.   Eep. 
390;  Cohen  i:  Atlanta,  8  Ga.  App.  851, 
70  S.  E.  140.    Idaho.— In  re  Henrv,  15 
Idaho   755,   99   Pac.    1054,   21    L.   E.   A. 
(N.  S.)  207.    ni.— Bobbins  v.  People,  95 
111.    175.      Ind. — Ambrose    v.    State,    6 
Ind.    351;    Lew    v.    State,   6    Ind.    281. 
la.— Neola   v.   Eeichart,    131   Iowa  492, 
109  N.  W.  5.     Ky.— Lucas  v.  Com.,  118 
Ky.    818,    82    S.    W.     440;     Eespass     v. 
Com.,  107  Ky.   139,  53  S.  W.  24;   Fort- 
ner  t:  Duncan,  91  Kv.  171,  15  S.  W.  55, 
11  L.  E.  A.   188;    Kemper  v.  Com.,   85 
Ky.  219,  3  S.  W.  159,  7  Am.  St.  Eep. 
593.      But    see    March   v.    Com.,    12    B. 
Mon.    25;    Lvnch    r.    Com.,    18    Ky.    L. 
Eep.    145,    35    S.    W.    264.      La»— State 
ex  rel.  Hohn  r.  Baker,   105  La.  373,  29 
So.  940;  State  v.  Fourcade,  45  La.  Ann. 
717,   13   So.   187,  40   Am.   St.   Eep.   249; 
State  V.   Clifford,  45  La.   Ann.   980,  13 
So.  281.     Md. — Shafer    v.    Mumma,    17 
Md.    331,    79     Am.     Dec.     656.       Minn. 
State  V.  Lee,  29  Minn.  445,  13  N.  W. 
913;    State   v.   Charles,    16   Minn.    474. 
Miss. — Ex    parte    Bourgeois,     60     Miss. 
663,  45  Am.  Eep.  420;  Johnson  v.  State, 
59  Miss.  543.    Mo.— State  v.  Gustin,  152 
Mo.  108,  53  S.  W.  421;   State  v.  Muir, 
86  Mo.  App.   642.     See  Canton  v.   Mc- 
Daniel,   188   Mo.   207,   86   S.   W.    1093, 
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(II.)  Different  Counties.  —An  acquittal  or  conviction  in  one  county 
will  not  bar  a  prosecution  for  the  same  offense  in  another  county, 
when  it  was  committed  in  the  latter  county;"  it  is  not  a  bar  unless 
committed  in  the  former  county.""* 

(III.)  Different  States.  —  Since  each  state  has  the  right  and  power  to 
prosecute  for  violation  of  its  laws,  and  no  power  to  prevent  another 
state  from  exercising  similar  powers  of  sovereignty,  the  principle  of 
double  jeopardy  does  not  obtain  between  states,^"*  although  states  may 
agree  that  the  exclusive  jurisdiction  to  try  and  punish  a  common  of- 
fender shall  vest  in  that  sovereignty  first  acquiring  jurisdiction  by 
the  apprehension  of  the  defendant.^'^     And  an  acquittal  in  one  state 


Earlier  cases  (State  r.  Thornton,  37  Mo. 
360;  State  v.  Simonds,  3  Mo.  414;  State 
V.  Freeman,  56  Mo.  App.  579;  Pilot 
Grove  v.  McCormick,  56  Mo.  App.  530) 
to  contrary  overruled.  N.  C. — State  r. 
Lytle,  138  N.  C.  738,  51  S.  E.  66; 
State  V.  Taylor,  133  N.  C.  755,  46  S. 
E.  5;  State  v.  Eeid,  115  N.  C.  741,  20 
S.  E.  468;  State  v.  Stevens,  114  N.  C. 
873,  19  S.  E.  861.  Ohio.— Koch  v. 
State,  53  Ohio  St.  433,  41  N.  E.  689; 
Koch  V.  State,  8  Ohio  Cir.  Ct.  641. 
Okla. — Ex  parte  Simmons,  4  Okla.  Grim. 
662,  112  Pac.  951.  Ore.— State  v.  Berg- 
man, 6  Ore.  341;  State  v.  Sly,  4  Ore. 
277.  Phil.  Isl. — United  States  r.  Ching 
Po,  23  Phil.  Isl.  578.  S.  C— State  r. 
Sanders,  68  S.  C.  192,  47  S.  E.  55; 
Anderson  v.  O'Donnell,  29  S.  C.  355,  7 
S.  E.  523,  13  Am.  St.  Eep.  728,  1  L. 
R.  A.  632.  Tenn. — State  ex  rel.  Karr  v. 
Taxing  Dist.,  16  Lea  240;  State  v.  Ma- 
son, 3  Lea  649;  Greenwood  v.  State, 
6  Baxt.  567,  32  Am.  Eep.  539.  Tex. 
Tutt  V.  State  (Tex.  Grim.),  29  S.  W. 
268;  Hamilton  v.  State,  3  Tex.  App. 
643.  Wash.— Seattle  v.  McDonald,  47 
Wash.  298,  91  Pac.  952,  17  L.  E.  A. 
(N.  S.)   49. 

[a]  An  acquittal  of  selling  intox- 
icating liquors  in  violation  of  a  town 
ordinance  will  not  bar  prosecution  for 
having  liquors  in  one's  possession  in 
violation  of  state  law.  Johns  v.  State 
(Ala.  App.),  69  So.  259. 

[b]  A  conviction  for  operating  a 
poolroom  in  violation  of  a  town  ordi- 
nance is  no  bar  to  a  prosecution  by  the 
state  for  maintaining  a  common  nuis- 
ance. Ehrlick  v.  Gom.,  125  Ky.  742, 
102  S.  W.  289,  128  Am.  St.  Rep.  269, 
10  L.  E.  A.    (N.  S.)   995. 

[c]  Where  the  offense,  as  well  as 
the  act  is  the  same,  the  plea  of  for- 
mer jeopardy  will  avail.  White  V. 
Com.,  122  Ky.  408,  92  S.  W.  285. 


72.  Ind.— Weltv  v.  Ward,  164  Ind. 
457,  73  N.  E.  889.  la. — State  r.  Spayde, 
110  Iowa  726,  80  N.  W.  1058.  Ky. 
International  Harvester  Co.  v.  Com., 
144  Kv.  403,  138  S.  W.  248.  Mo.— State 
r.  Zehnder,  182  Mo.  App.  176,  168  S.  W. 
666. 

[a]  But  see  Ex  parte  Davis,  48  Tex. 
Grim.  644,  89  S.  W.  978,  122  Am.  St. 
Rep.  775,  holding  that  a  defendant 
who,  charged  with  homicide  near  the 
boundary  of  C.  and  N.  counties,  was 
put  on  trial  in  C.  county  and  after 
some  objection  to  the  venue  he  con- 
ceded the  jurisdiction  of  the  court  and 
was  acquitted,  was  protected  by  the 
constitutional  guaranty  from  a  second 
prosecution  for  the  offense  in  N. 
county. 

[b]  A  conviction  or  acquittal  in 
one  county  will  not  bar  a  prosecution 
for  a  violation  of  the  anti-trust  law 
of  the  state  committed  in  another 
countv.  International  Harvester  Go. 
of  America  v.  Com.,  144  Ky.  403,  138 
S.  W.  248. 

73.  Campbell  r.  People,  109  HI.  565, 
50  Am.  Eep.  621. 

74.  Fla.— Strobhar  r.  State,  o5  Fla. 
167,  47  So.  4.  ni.— Phillips  r.  People, 
55  111.  429.  Md. — Bloomer  r.  State,  48 
Md.  521.  Neb. — Marshall  r.  State,  C 
Neb.  120,  29  Am.  Eep.  363. 

[a]  Waiver  of  Jurisdiction.— Where 
a  person  charged  with  the  violation  of 
the  laws  of  two  separate  states  or 
territories,  having  been  apprehen<led  in 
one  of  them,  is  surrendered  upon  the 
requisition  of  the  other  state,  the  asy- 
lum state  thereby  waives  jurisdiction 
of  the  defendant.  Hess  v.  Grimes,  5 
Kan.  App.  763,  48  Pac.  596. 

75.  Com.  V.  Frazee,  2  Phila.  (Pa.) 
191. 
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of  a  crime  committed  in  another  state  cannot  be  effectually  pleaded  in 
bar  of  a  prosecution  by  the  other  state,  even  where  the  same  offense 
is  committed  in  both  states,  so  as  to   give  both  states  jurisdiction 

of  iV 

(IV.)  State  and  United  States. —  The  same  act  may  constitute  an  of- 
fense against  a  state  and  the  United  States,  and  a  prosecution  by  one 
does  not  constitute  a  bar  to  a  prosecution  by  the  other."' 

c.  Offenses  Under  Different  Statutes.— (I.)  Generally.  —A  convic- 
tion for  the  violation  of  one  statute  will  not  operate  as  a  bar  to  a 
prosecution  for  the  same  act  or  transaction  where  it  is  a  violation  of 
another  statute.'* 

(II.)  Larceny  and  Other  Offenses.  —  (A.)  Gexerally.  — "Wliile  larceny  is 
closely  related  to  a  number  of  other  offenses,  such  as  robbery,  burglary 
and  receiving  stolen  goods,  a  prosecution  for  larceny  is  barred  by  a 
conviction  of  one  of  such  crimes,  and  vice  versa,  only  where  the  two 
offenses  are  so  united  in  circumstances,  time,  place  and  motive  that 
the  proof  of  one  is  necessary  and  sufficient  for  a  conviction  in  the 
other.'^    It  has  been  held  that  an  acquittal  upon  a  charge  of  embezzle- 


76.  "A  conviction  or  an  acquittal 
in  the  state  of  Georgia  for  a  violation 
of  its  laws  would  not  prevent  a  prose- 
cution in  the  state  of  Florida  for  the 
act  in  violation  of  the  laws  of  the 
latter  state."  Strobhar  v.  State,  55 
Fla.  167,  47  So.  4. 

77.  U.  S. — United  States  v.  Mason, 
213  TJ.  S.  115,  29  Sup.  Ct.  480,  53  L.  ed. 
725;  United  States  v.  Barnhart,  22  Fed. 
285,  10  Sawy.  491.  Haw.— United 
States  V.  Lee  Sa  Kee,  3  Hawaii  U.  S. 
D.  C.  262.  la.— State  i:  Moore,  143 
Iowa  240,  121  N.  W.  1052.  Ky.— Com. 
V.  Overby,  3  Ky.  L.  Rep.  704.  Tenn. 
State  V.  Eankin,  4  Coldw.  145. 

[a]  While  there  is  no  bar,  a  double 
punishment  should  not  be  inflicted  ex- 
cept under  extraordinary  circumstances. 
United  States  v.  Palan,  167  Fed.  991. 

[b]  This  rule  does  not  apply  to  the 
Philippine  Islands.  Grafton  r.  United 
States,  206  U.  S.  333,  27  Sup.  Ct.  749, 
51  L.  ed.  1084  (holding  that  an  ac- 
quittal by  a  court-martial  having  jur- 
isdiction is  a  bar  to  a  subsequent 
prosecution  in  a  federal  or  territorial 
court).  United  States  v.  Colley,  3  Phil. 
Isl.  58. 

78.  Thus  a  conviction  under  a  stat- 
ute prohibiting  certain  acts  by  a  pub- 
lie  officer  is  no  bar  to  a  prosecution 
under  another  statute  declaring  such 
act  to  be  a  crime  (People  r.  Meakim, 
133  N.  Y.  214,  30  N.  E.  828,  afirming 
61  Hun  327,  15  N.  Y.  Supp.  917,  8  N. 
Y.  Crim.  308) ;  nor  will  a  conviction  or 
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acquittal  of  the  violation  of  a  Sunday 
law,  as  a  general  rule,  operate  as  a 
bar  to  a  subsequent  prosecution  for  the 
same  transaction  under  another  statu- 
tory or  common-law  offense  of  main- 
taining a  nuisance  (Price  v.  State,  96 
Ala.  1,  11  So.  128;  Com.  v.  Shea,  14 
Gray  [Mass.]  386),  or  for  the  viola- 
tion of  a  statute  regulating  the  sale 
of  intoxicating  liquors.  Cohen  v.  At- 
lanta, 8  Ga.  App.  851,  70  S.  E.  140; 
Arrington  r.  Com.,  87  Va.  96,  12  S.  E. 
224,   10  L.  R.   A.   242. 

[a]  The  offense  of  gaming  or  betting 
on  games  is  under  a  separate  and  dis- 
tinct statute  from  that  of  setting  up 
and  maintaining  any  gambling  device, 
or  keeping  a  gambling  house,  and  a 
conviction  of  one  does  not  operate  as 
a  bar  to  a  prosecution  for  the  other. 
Ark.— Rogers  v.  State,  101  Ark.  45,  141 
S.  W.  491,  49  L.  R.  A.  (X.  S.)  1198. 
Fla.— Tuberson  r.  State,  26  Fla.  472,  7 
So.  858.  Ind.— De  Haven  r.  State,  2 
Ind.  App.  376,  28  N.  E.  562.  la.— State 
r.  White,  123  Iowa  425,  98  N.  W.  1027. 
Mo. — City  of  Mexico  v.  Harris,  115  Mo. 
App.  707",  92  S.  W.  505;  State  v.  Mosby, 
53  Mo.  App.  571. 

Acquittal  or  conviction  of  one  of  two 
separate  and  distinct  offenses,  based 
upon  same  act  or  transaction,  see  gen- 
erally supra,  III,  E,  5,  a. 

79.  See  the  following:  Ala. — Dom- 
iniek  r.  State,  40  Ala.  680,  91  Am. 
Dec.  496.  Ark.— €rossland  v.  State,  77 
Ark.  537,  92  S.  W.  776.     Gal.— People 
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ment  and  larceny  is  no  bar  to  a  subsequent  prosecution  for  forgery 
based  upon  the  same  transaction.^" 

(B.)  Larceny  and  Burglary.  —  Larceny  and  burglary  are  offenses 
against  separate  and  distinct  statutes,  and  a  conviction  of  one  is  not 
a  bar  to  a  prosecution  for  the  other**^  although  it  has  been  both  held**^ 
and  denied,®^  that  an  acquittal  or  conviction  for  burglary  with  intent 
to  commit  larceny  will  support  a  plea  of  former  jeopardy  to  a  sub- 
sequent prosecution  for  the  larceny  constituting  a  part  of  the  burglary. 

(C.)  Larceny  and  Eeceiving  Stolen  Goods.  —  Larceny  and  receiving 
stolen  goods  are  separate  and  distinct  offenses,  and  an  acquittal  or 
conviction  of  one  Mall  not  bar  a  prosecution  for  the  other,***  except 
where  the  two  are  charged  in  the  same  indictment^^  or  are,  by  statute, 


V.  Kerrick,  144  Cal.  46,  77  Pac.  711, 
conviction  of  altering  marks  and 
brands  of  cattle  with  intent  to  steal 
same  no  bar  to  a  subsequent  prosecu- 
tion for  larceny  of  same  cattle.  Ga. 
Thomas  v.  State,  5  Ga.  App.  840,  63 
S.  E.  1124,  acquittal  of  larceny  from 
the  person  bar  to  a  prosecution  for 
simple  larceny.  la. — State  v.  Sampson, 
157  Iowa  257,  138  N.  W.  473,  42  L. 
E.  A.  (N.  S.)  967.  La.— State  v.  Fields, 
117  La.  929,  42  So.  428,  acquittal  of 
stealing  a  mule  will  bar  a  prosecution 
for  embezzlement  of  the  same  mule. 
Mo.— State  v.  Anderson,  186  Mo.  25,  84 
S.  W.  946.  Wash.— State  v.  Elliott,  69 
Wash.  62,  124  Pac.  212.  Eng.— Reg. 
V.  Henderson,  1  C.  &  M.  328,  2  Moody 
C.  C.  193,  41  E.  C,  L.  183. 

[a]  Conviction  of  grand  larceny 
not  a  bar  to  a  prosecution  for  forgery. 
State  V.  Elliott,  69  Wash.  62,  124  Pac. 
212.  And  see  Crossland  V.  State,  77 
Ark.  537,  92  S.  W.  776. 

[b]  Acquittal  of  larceny  is  not  a 
bar  to  prosecution  for  obtaining  money 
by  false  pretenses.  State  v.  Anderson, 
186  Mo.  25,  84  S.  W.  946;  Eeg.  f.  Hen- 
derson, 1  C.  &  M.  328,  2  Moody  0.  C. 
193,  41  E.  C.  L.  183.  And  see  State 
V.  Eeiff,  14  Wash.  664,  45  Pac.  318. 

[c]  But  a  conviction  of  obtaining 
goods  by  false  pretenses,  will  bar  a 
prosecution  for  larceny  on  the  same 
facts.  Eeg.  v.  King,  1  Q.  B.  214,  18 
Cox  C.  C.  447,  61  J.  P.  329,  66  L. 
J.  Q.  B.  87,  75  L.  T.  Eep.  N.  S.  392. 

80.  Spears  v.  People,  220  111.  72,  77 
N.  E.  112,  4  L.  E.  A.   (N.  S.)   402. 

81.  Conn.— Wilson  r.  State,  24  Conn. 
57.  la.— State  r.  Ingalls,  98  Iowa  728, 
68  N.  W.  445.  Kan. — State  v.  Wheeler, 
149  Pac.  701;  Ex  parte  Gano,  90  Kan. 
134,  132  Pac.  999.  Minn.— State  f. 
Hackett,  47  Minn.  425,  50  N.  W.  472, 


28  Am.  St.  Eep.  380.  Mo.— State  f. 
Martin,  76  Mo.  337.  Mont. — Territory 
V.  Willard,  8  Mont.  328,  21  Pac.  301. 
Neb.— Sharp  r.  State,  61  Neb.  187,  85 
N.  W.  38.  N.  Y.— People  r.  McCloskey, 
5  Park.  Crim.  57.  N.  C— State  v. 
Hooker,  145  N.  C.  581,  59  S.  E.  866, 
by  statute.  Pa. — Com.  r.  Neeley,  2 
Chester  Co.  Eep.  191.  S.  C— State  v. 
Hamilton,  80  S.  C.  435,  61  S.  E.  965, 
128  Am.  St.  Eep.  881.  Tex.— Allen  v. 
State  (Tex.  Crim.),  175  S.  W.  700; 
McDonald  v.  State  (Tex.  Crim.),  156 
S.  W.  209;  Eoman  v.  State,  64  Tex. 
Crim.  515,  142  S.  W.  912;  Clark  v. 
State,  59  Tex.  Crim.  246,  128  S.  W. 
131,  29  L.  E.  A.  (N.  S.)  323;  Fielder 
r.  State,  40  Tex.  Crim.  184,  49  S.  W. 
376;  Loakman  r.  State,  32  Tex.  Crim. 
563,  25  S.  W.  22;  Turner  r.  State,  22 
Tex.  App.  42,  2  S.  W.  619;  Howard  «. 
State,  8  Tex.  App.  447. 

Contra,  Bowen  r.  State,  106  Ala.  178, 
17  So.  335;  State  r.  Cooper,  13  N.  J. 
L.   361,   25   Am.  Dec.   490. 

[aj  Acquittal  of  larceny  and  re- 
ceiving stolen  goods,  is  not  a  bar  to 
prosecution  for  statutory  burglary. 
Com.  V.  Tadrick,  1  Pa.  Super.  555. 

82.  U.  S. — Munson  v.  McClaughry, 
198  Fed.  72,  117  C.  C.  A.  180,  42  L. 
E.  A.  (N.  S.)  302.  Ky.— Triplett  r. 
Com.,  84  Ky.  193,  1  S.  W.  184.  Tenn. 
State  v.  De  Graffenreid,  9  Baxt.  287; 
Davis  V.  State,  3  Coldw.  77. 

83.  State  r.  Warner,  14  Ind.  572; 
People  V.  Parrow,  80  Mich.  567,  45  N. 
W.  514. 

84.  Ala.— Foster  v.  State,  39  Ala. 
229.  Cal, — People  v.  Disperati,  11  Cal. 
App.  469,  105  Pac.  617,  by  statute. 
Mo.— State  V.  Fink,  186  Mo.  50,  84  S. 
W.  921,  by  statute. 

85.  United  States  v.  Harmison,  3 
Sawy.    556,   26   Fed.    Cas.    No.    15,308; 
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prosecuted  and  punished  in  the  same  manner «« 

(III )  Burglary  and  Receiving  Stolen  Goods.  -  An  acquittal  Ot  the  Ot- 
fense  of  burglary  will  not  bar  a  prosecution  for  that  of  receiving 

stolen  goods.^^  ^         •  x  -^  • 

(IV )  Conspiracy  and  Other  Offenses.  -  Conspiracy  to  commit  a  crime 
and  the  actual  commission  of  the  contemplated  crime  being  separate 
and  distinct  offenses,  the  conviction  or  acquittal  of  one  cannot  be 
pleaded  in  bar  of  a  subsequent  prosecution  for  the  other.«« 

(V.)  Forgery  and  Other  Offenses. —  Since  the  crime  of  forgery  and  that 
of  uttering  a  forged  instrument  are  separate  and  distinct  under  both 
statute  and  common  law,  an  acquittal  or  conviction  of  one  will  not 
operate  as  a  bar  to  a  subsequent  prosecution  for  the  other.^^ 

(VI.)  Offenses  Relating  to  Intoxicating  Liquors.  —  Statutes  designed  to 
regulate  tha  sale  of  intoxicating  liquors  are  usually  so  framed  as  to 
define  several  separate  and  distinct  offenses  arising  out  of  a  single 
transaction,  so  that  an  acquittal  or  conviction  of  one  of  these  offenses 
will  not  bar  a  prosecution  for  another.^" 


George  v.  State,  59  Neb.  163,  80  N.  W. 
486. 

86.  State  v.  Fox,  83  Conn.  286,  76 
Atl.  302. 

87.  Ga.— Pat  v.  State,  116  Ga.  92, 
42  S.  E.  389.  Ky.— Com.  r.  Bragg,  104 
Ky.  306,  47  S.  W.  212.  Tex.— Allen  f. 
State   (Tex.  Crim.),  175  S.  W.  700. 

88.  U.  S. — Berkowitz  v.  United 
States,  93  Fed.  452,  35  C.  C.  A.  379. 
Colo.— Davis  V.  People,  22  Colo.  1,  43 
Pac.  122.  N.  H.— State  v.  Sias,  17  N. 
H.  558.  Tex.— Bailey  v.  State,  42  Tex. 
Crim.  289,  59  S.  W.  900;  Whitford  V. 
State,  24  Tex.  App.  489,  6  S.  W.  537, 
5   Am.   St.  Eep.   896. 

89.  Ala. — Harrison  v.  Stat'e,  36  Ala. 
248.  Fla.— Telfair  r.  State,  58  Fla.  110, 
50  So.  573.  Ind.— Beyerline  r.  State, 
147  Ind.  125,  45  N.  E.  772.  la.— State 
V.  Blodgett,  143  Iowa  578,  121  N.  W. 
685.  La. — State  f.  Barrett,  121  La. 
1058,  46  So.  1016.  Mo.— State  v.  Wil- 
liams, 152  Mo.  115,  53  S.  W.  424,  75 
Am.  St.  Rep.  441.  N.  Y.— People  v. 
Ward,  15  Wend.  231.  But  see  People 
V.  Krummer,  4  Park.  Crim.  217,  holding 
that  an  acquittal  of  forgery  on  the 
merits  of  the  indictment  is  a  bar  to  a 
subsequent  prosecution  for  obtaining 
money  on  the  forged  instrument.  Tex. 
Preston  v.  State,  40  Tex.  Crim.  72,  48 
S.  W.  581;  Green  v.  State,  36  Tex. 
Crim.  109,  35  S.  W.  971;  Reddick  i\ 
State,  31  Tex.  Crim.  587,  21  S.  W. 
684;  Hooper  v.  State,  30  Tex.  App. 
412,  17  S.  W.  1066,  28  Am.  St.  Eep. 
926. 

[a]    Under  the  Texas  statute,  a  con- 
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viction,  and  not  an  acquittal,  is  neces- 
sary to  sustain  the  plea  of  former 
jeopardy  against  forging,  or  uttering 
a  forged  instrument.  Preston  v.  State, 
41  Tex.  Crim.  300,  53  S.  W.  127,  881. 

90.  See  the  following:  Ark. — Davis 
r.  State,  175  S.  W.  1168;  Ruble  v. 
State,  51  Ark.  170,  10  S.  W.  262. 
Conn. — State  r.  Mori  arty,  50  Conn. 
415.  Ga.— Smith  r.  State,  105  Ga.  724, 
32  S.  E.  127;  Webb  v.  State,  13  Ga. 
App.  733,  80  S.  E.  14;  Taylor  r.  State, 
5  Ga.  App.  237,  62  S.  E.  1048.  Ind. 
State  V.  Reed,  168  Ind.  588,  81  N.  E. 
571;  State  v.  Gapen,  17  Ind.  App.  524, 
45  N.  E.  678,  47  N.  E.  25.  la.— Brown 
V.  Powers,  146  Iowa  729,  125  N.  W. 
833;  State  v.  Zimmerman,  78  Iowa  614, 
43  N.  W.  458;  State  v.  Brown,  75  Iowa 
768,  39  N.  W.  829;  State  r.  Graham, 
73  Iowa  553,  35  N.  W.  628;  State  v. 
Harris,  64  Iowa  287,  20  N,  W.  439. 
Ky. — Wathen,  Mueller  &  Co.  v.  Com., 
133  Kv.  94,  116  S.  W.  336,  1176;  Com. 
t'.  Vaughn,  101  Ky.  603,  42  S.  W.  117, 
45  L.  R.  A.  858.  Me.— State  r.  Arsen- 
ault,  106  Me.  192,  76  Atl.  410;  State 
V.  Wold,  96  Me.  401,  52  Atl.  909;  State 
V.  Inness,  53  Me.  536;  State  v.  Maher, 
35  Me.  225;  State  v.  Coombs,  32  Me. 
529.  Mass.— Com.  r.  McCabe,  163  Mass. 
98,  400,  39  N.  E.  777,  40  N.  E.  182; 
Com.  v.  Brelsford,  161  Mass.  61,  36 
N.  E.  677;  Com.  v.  Sullivan,  150  Mass. 
315,  23  N.  E.  47;  Com.  v.  Hanley,  140 
Mass.  457,  5  N.  E.  468;  Com.  v.  Mc- 
Shane,  110  Mass.  502;  Com.  v.  Sheehan, 
105  Mass.  192;  Com.  r.  McCauley,  105 
Mass.    69;    Com.    v.    Hogan,     97     Mass. 
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d.  Offenses  Against  Different  Persons.^^ —{i.)  Assault  and  Homicide. 
Where  the  accused  shoots  or  strikes  at  one  person  and  wounds  another, 
and  is  prosecuted  for  assaulting  the  person  wounded,  a  subsequent 
prosecution  for  the  assault  upon  the  other  is  thereby  barred  ;''2  and  if 
the  defendant,  by  the  same  shot,  stroke  or  deed  kills  or  assaults  two 
persons,  an  acquittal  or  conviction  of  the  murder  or  assault  of  one  is 
a  bar  to  a  subsequent  prosecution  for  the  same  act  whjch  resulted  in 
the  death  or  assault  of  the  other,^^  though  upon  this  proposition  there 
are  authorities  to  the  contrary.^*  But  where,  in  the  same  affray  or 
riot,  the  defendant  by  separate  shots  or  strokes,  assaults  or  kills  two 
persons,  an  acquittal  or  conviction  of  one  assault  or  homicide  will  not 
operate  as  a  bar  to  a  prosecution  for  the  other.^^ 

(II.)    Larceny.  —A   conviction   or  acquittal  under  a   charge   of  lar- 
ceny from  one  person  will  not  operate  as  a  bar  to  a  subsequent  prosecu- 


122;  Com.  V.  Lahy,  8  Gray  459;  Com. 
V.  Cutler,  9  Allen  486;  Com.  v.  O'Don- 
nell,  8  Allen  548.  Mo.— State  v.  Broe- 
der,  90  Mo.  App.  169.  Neb.— Mitchell 
V.  State,  12  Neb.  538,  ll  N.  W.  848. 
N.  Y. — People  v.  Bevins,  74  Misc.  377, 
134  N.  Y.  Supp.  212.  Ohio.— Miller  v. 
State,  3  Ohio  St.  475.  Tex. — Hightower 
V.  State  (Tex.  Crim.),  165  S.  W.  184; 
Robinson  v.  State  (Tex.  Crim.),  147 
S.  W.  245;  Tompkins  r.  State,  49  Tex. 
Crim.  154,  90  S.  W.  1019.  Vt.— State 
V.  Wheeler,  62  Vt.  439,  20  Atl.  601; 
State  V.  Jangraw,  61  Vt.  39,  17  Atl. 
733;  State  v.  Lincoln,  50  Vt.  644.  Wash. 
State  V.  Hatch,  73  Wash.  424,  131  Pac. 
1130. 

[a]  When     a     Continuing     Offense. 

Where  the  indictment  charges  the  of- 
fense of  keeping  intoxicating  liquors 
for  sale  between  certain  dates,  a  con- 
viction thereon  will  bar  another  prose- 
cution for  the  same  offense  committed 
within  such  period.  State  V.  Lesh,  27 
N.  D.   165,   145   N.  W.   829. 

[b]  Essential  Ingredients. — An  ac- 
quittal of  the  charge  of  unlawfully 
conveying  certain  intoxicating  liquors 
is  a  bar  to  a  prosecution  for'  the  un- 
lawful possession  of  the  same  liquors, 
the  possession  being  the  essential 
ingredient  of  the  two  offenses.  Jack- 
son V.  State  (Okla.  Crim.),  148  Pac. 
1058;  Com.  v.  Montross,  8  Pa.  Super. 
237. 

[c]  Giving  or  delivering  intoxicat- 
ing liquors  to  a  minor  without  his  par- 
ents' consent,  will  not  bar  a  prosecu- 
tion for  making  a  sale  to  such  minor. 
Dickerson  v.  State  (Tex.  Crim.),  162 
S.  W.  871. 

[d]  A  conviction  for  illegally  sell- 


ing Intoxicants  is  no  bar  to  a  prosecu- 
tion for  unlawfully  pursuing  the  occu- 
pation of  selling  intoxicants  in  pro- 
hibition territory.  Wilson  v.  State 
(Tex.  Crim.),  154  S.  W.  571. 

[e]  Only  the  offenses  put  in  issue 
on  the  former  trial  are  barred  by  a 
conviction  or  acquittal  therein.  State 
V.  Pianfetti,  79  Vt.  236,  65  Atl.   84. 

91.  Effect  of  trial  of  one  of  two 
or  more  offenses  involved  in  the  same 
transaction,  see  supra,  III,  E,  5,  a. 

92.  Burnam  v.  State,  2  Ga.  App.  395, 
58  S.  E.  683;  Vining  v.  State  (Tex. 
Crim.),   146  S.  W.  909. 

[a]  The  pendency  of  another  prose- 
cution for  an  assault  on  another  person 
committed  at  the  same  time,  will  not 
bar  a  prosecution.  Perkins  v.  State 
(Tex.   Crim.),  144  S.  W.   241. 

93.  Ala.— Gunter  v.  State,  111  Ala. 
23,  20  So.  632,  56  Am.  St.  Rep.  17; 
Ben  V.  State,  22  Ala.  9,  58  Am.  Dee. 
234.  Ind.— Clem  t\  State,  42  Ind.  420, 
13  Am.  Rep.  369.  Vt.— State  v.  Damon, 
2  Tyler  387. 

Compare  supra,  III,  E,  5,  a. 

94.  People  v.  Majors,  65  Cal.  138,  3 
Pac.  597,  52  Am.  Rep.  295;  Com.  r. 
Browning,  146  Ky.  770,  143  S.  W.  407. 

95.  U,  S.— Flemister  v.  United 
States,  207  U.  S.  372,  28  Sup.  Ct.  129, 
52  L.  ed.  252.  Ala.— State  v.  Standifer, 
5  Port.  523.  La.— State  v.  Vines,  34  La. 
Ann.  1079.  Miss.— Teat  v.  State,  53 
Miss.  439,  24  Am.  Rep.  708.  Mo.— State 
r.  Temple,  194  Mo.  228,  92  S.  W.  494. 
N.  C— State  r.  Nash,  86  N.  C.  650,  41 
Am.  Rep.  472.  Okla. — Morris  v.  Ter- 
ritory, 1  Okla.  Crim.  617,  630,  99  Pac. 
760,  101  Pac.  111.  Tenn.— Womack  v. 
State,  7  Coldw.  508.     Tex.— Perkins  v. 
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tion  for  a  larceny  from  another  person,^^  unless  the  larceny,  although 
from  different  owners,  was  but  a  single  act  or  transaction,^^  or  the 
persons  named  in  the  two  indictments  are,  in  fact,  one  and  the  same.^« 

(HI.)  Arson.  -An  acquittal  of  the  charge  of  burning  property,  al- 
leged to  belong  to  one  person,  will  not  bar  a  subsequent  prosecution 
for  the  burning  of  the  same  property,  where  the  ownership  is  alleged 
in  another  person.^^  ,    . 

6.  Continuous  Offenses. —  A  former  acquittal  or  conviction  will 
support  a  plea  of  former  jeopardy,  although  the  two  offenses  are  laid 
on  different  dates,  where  the  offenses  are  continuous  in  their  nature, 
and  any  part  of  the  period  of  time  covered  by  the  former  prosecution 
is  alleged  in  the  latter  accusation  -^  but  if  the  offense  is  not  a  continuing 
one,  or  the  evidence  in  the  former  trial  went  to  a  particular  date,  rather 


State  (Tex.  Crim.),  144  S.  W.  241; 
Kelley  v.  State,  43  Tex.  Crim.  40,  62 
S.  W.  915;  Augustine  V.  State,  41  Tex. 
Crim.  59,  52  S.  W.  77,  96  Am.  St. 
765;  Ashton  v.  State,  31  Tex.  Crim.  482, 
21  S.  W.  48.  Va. — Vaughan  v.  Com., 
2  Va.  Cas.  273.  Wash.— State  v.  Eobin- 
son,  12  Wash.  491,  41  Pae.  884.  Wis. 
Winn  V.  State,  82  Wis.  571,  52  N.  W. 
775. 

96.  U.  S. — Grey  v.  United  States, 
172  Fed.  101,  96  C.  C.  A.  415;  Ex  parte 
Roach,  166  Fed.  344.  la.— State  v. 
Norman,  135  Iowa  483,  113  N.  W.  340. 
Ky. — Carter  v.  Com.,  25  Ky.  L.  Rep. 
688,  76  S.  W.  337;  Riffe  v.  Com.,  21 
Ky.  L.  Rep.  1331,  56  S.  W.  265.  Mass. 
Com.  V.  Hoffman,  121  Mass.  369;  Com. 
r.  Andrews,  2  Mass.  409.  Mont. — State 
V.  English,  14  Mont.  399,  36  Pac.  815. 
N.  C— State  'r.  Bynum,  117  N.  C.  752, 
23  S.  E.  219.  S.  C.— State  v.  Risher,  1 
Rich.  219;  State  v.  Thurston,  2  McMull. 
382.  Tex.— Morgan  v.  State,  34  Tex. 
677;  Kinney  v.  State  (Tex.  Crim.),  148 
S.  W.  783;  Sapp  v.  State  (Tex.  Crim.), 
77  S.  W.  456;  Parchman  r.  State,  2  Tex. 
App.  228,  28  Am.  Rep.  435.  Vt.— State 
V.  Emery,  68  Vt.  109,  34  Atl.  432,  54 
Am.  St.  Rep.  878. 

[a]  A  prosecution  under  an  indict- 
ment alleging  ownership  of  property 
stolen  in  two  persons,  is  not  a  bar  to 
a  subsequent  prosecution  for  the  same 
theft,  plleging  ownership  in  one  of 
them.  Lovelace  v.  State,  45  Tex.  Crim. 
261,  76  S.  W.  756. 

97.  la. — State  v.  Sampson,  157  Iowa 
257,  138  N.  W.  473,  42  L.  R.  A.  (N.  S.) 
967.  S.  D.— State  v.  Kieffer,  17  S.  D. 
67,  95  N.  W.  289.  Tex.— Hudson  v. 
State,  9  Tex.  App.  151,  35  Am.  Rep. 
732.  Vt.— State  v.  Emerv,  68  Vt.  109, 
34  Atl.  432,  54  Am.  St.  Rep.  878. 
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[a]  A  conviction  of  stealing  the 
goods  of  one  owner  will  bar  a  prosecu- 
tion for  stealing  the  goods  of  the  other 
owner,  but  an  acquittal  will  not  oper- 
ate as  a  bar.  Alexander  v.  State,  21 
Tex.  App.  406,  17  S.  W.  1.39,  57  Am. 
Rep.  617;  Wright  v.  State,  17  Tex.  App. 
151. 

98.  Del. — State  v.  Dougherty,  6 
Penne.  398,  70  Atl.  16.  Ga.— Knox  v. 
State,  89  Ga.  259,  15  S.  E.  308;  Knight 
r.  State,  73  Ga.  804;  Goode  r.  State, 
70  Ga.  752.  Mo.— State  v.  Wiseback, 
139  Mo.  214,  40  S.  W.  946. 

99.  Com.  r.  Wade,  17  Pick.  (Mass.) 
395. 

1.  See  the  following:  Ariz. — Storm 
r.  Territory,  12  Ariz.  26,  94  Pac.  1099. 
Ark. — State  v.  Lismore,  94  Ark.  211, 
126  S.  W.  855,  29  L.  R.  A.  (N.  S.) 
721;  Brvant  r.  State,  72  Ark.  419,  81 
S.  W.  234.  Ga.— Webb  v.  State,  13  Ga. 
App.  733,  80  S.  E.  14.  111.— Gallagher 
V.  People,  211  111.  158,  71  N.  E.  842; 
O'Donnell  v.  People,  110  111.  App.  250. 
la. — State  r.  Sterrenberg,  69  Iowa  544, 
29  N.  W.  457.  Ky.— Louisville  &  N.  R. 
Co.  r.  Com.,  154  Ky.  293,  157  S.  W. 
369;  Com.  v.  Kentucky  Highlands  R. 
Co.,  147  Ky.  709,  145  S.  W.  386;  Mil- 
burn  Wagon  Co.  v.  Com.,  31  Ky.  L. 
Rep.  937,  104  S.  W.  323.  La.— 7n  re 
Baurens,  117  La.  136,  41  So.  442;  State 
v.  Foley,  114  La.  412,  38  So.  402.  Md. 
Watson  r.  State,  105  Md.  650,  66  Atl. 
635.  Miss. — Vance  r.  State,  104  Miss. 
227,  61  So.  305.  Mo.— State  v.  Lawson, 
239  Mo.  591,  145  S.  W.  92.  N.  Y. 
People  V.  Sinell,  131  N.  Y.  571,  30  N. 
E.  47  (affirming  58  Hun  607,  12  N.  Y. 
Supp.  40).  N.  C. — State  v.  Freeman, 
162  N.  C.  594,  77  S.  E.  780,  45  L.  R. 
A.  (N.  S.)  977;  State  v  Roberson,  136 
N.  C.  591,  48  S.  E.  596.     N.  D.— State 
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than  to  a  specified  period  of  time,  the  plea  cannot  be  sustained.^  Thus, 
an  acquittal  or  conviction  upon  a  charge  that  a  continuing  offense  has 
been  committed  during  a  specified  time,  will  operate  as  a  bar  to  an- 
other prosecution  for  a  like  offense  during  another  specified  time  which 
includes  any  part  of  the  time  named  in  the  first  charge;^  but  it  will 


V.  Lesh,  27  N.  D.  165,  145  N.  W,  829. 
Okla.— Ostendorf  v.  State,  8  Okla.  Grim. 
360,  128  Pac.  143.  Pa.— See  Com.  v. 
Hilton,  21  Pa.  Dist.  422,  holding  that 
where  one  legislative  act  provides  a 
cumulative  remedy  after  punishment 
under  another,  a  punishment  under  the 
first  will  not  bar  a  prosecution  under 
the  second.  Tex. — Novy  v.  State,  02 
Tex.  Grim.  492,  138  S.  W.  139;  Mucken- 
fuss  V.  State,  55  Tex.  Grim.  229,  116 
S.  W.  51,  131  Am.  St.  Rep.  813;  20 
L.  E.  A.  (N.  S.)  783.  Wash.— State  v. 
-Dye,  81  Wash.  388,  142  Pac.  873.  Eng. 
The  King  v.  Taylor,  3  B.  &  G.  502,  10 
E.  G.  L.  231,  107  Eng.  Eeprint  820. 
Can. — The  King  t\  Cross,  43  Nova 
Scotia  320.  Compare,  Ex  parte  Whalen, 
32  N.  Bruns.  274. 

2,  U.  S.— Bliss  V.  United  States,  105 
Fed.  508,  44  G.  G.  A.  324.  Ark.— State 
V.  Blahut,  48  Ark.  34,  2  S.  W.  190. 
Ga.— Morgan  v.  State,  119  Ga.  964,  47 
S.  E.  567;  Williams  v.  State,  8  Ga.  App. 
583,  70  S.  E.  47.  111.— Nagel  v.  People, 
229  111.  598,  82  N.  E.  315.  la.— State 
V.  Ingraham,  96  Iowa  278,  65  N.  W. 
152;  State  v.  Webber,  76  Iowa  686,  39 
N.  W.  286;  State  v.  Derichs,  42  Iowa 
196.  Kan.— State  v.  Shafer,  20  Kan. 
226.  Ky.— Shirley  v.  Com.,  143  Ky.  183, 
136  S.  W.  227;  Standard  Oil  Co.  v. 
Com.,  27  Ky.  L.  Rep.  1132,  87  S.  W. 
1092.  La.— State  v.  Malone,  28  La. 
Ann.  80.  Mo. — State  v.  Burlingame,  146 
Mo.  207,  48  S.  W.  72;  State  v.  Hussey, 
145  Mo.  App.  671,  123  S.  W.  485. 
Ohio.— Gormley  v.  State,  37  Ohio  St. 
120.  Pa.— Com.  v.  Walker,  3  Pa.  Dist. 
348.  S.  C— State  v.  Van  Buren,  86  S. 
C.  297,  68  S.  E.  568;  State  v.  Cassety, 
1  Rich.  90.  Tenn. — Brinkley  v.  State, 
125  Tenn.  371,  143  S.  W.  1120.  Tex. 
Ex  parte  Burford  (Tex.  Grim.),  156  S. 
W.  686;  Smith  v.  State,  55  Tex.  Grim. 
320,  116  S.  W.  593;  Miller  v.  State 
(Tex.  Grim.),  72  S.  W.  856;  Hunt  v. 
State  (Tex.  Grim.),  60  S.  W.  965; 
Fehr  v.  State,  36  Tex.  Grim.  93,  35  S. 
W.  381,  650;  Reed  v.  State  (Tex.  Grim.), 
29  S.  W.  1085.  Utah.— United  States 
V.  Snow,  4  Utah  295,  9  Pac.  686. 

[a]  Defendant  must  produce  the 
record,  and  show  identity  of  the  two 


offenses.     State  v.  Blahut,  48  Ark.   34, 
2  S.  W.  190. 

[b]  Violations  of  liquor  laws  not 
continuous  in  their  nature,  and  one 
may  be  convicted  for  each  separate 
sale.  State  v.  Freeman,  162  N.  C.  594, 
77  S.  E.  780,  45  L.  R.  A.  (N.  S.)  977. 
See  State  r.  Zehnder,  182  Mo.  App.  176, 
168  S.  W.  666;  State  r.  Henan,  163 
Mo.  App.  368,  143  S.  W.  877. 

[c]  Practicing  Medicine  Without 
License. — Under  Texas  statute,  each 
day  one  practices  medicine  without  a 
license  is  a  separate  offense.  Byrd  v. 
State  (Tex.  Grim.),  162  S.  W.  363. 

3.  U.  S.— United  States  v.  Swift,  186 
Fed.  1002;  United  States  v.  Burch,  1 
Cranch  (G.  G.)  36,  24  Fed.  Gas.  No. 
14,683;  Dixon  v.  Washington,  4  Cranch 
(G.  C.)  114,  7  Fed.  Gas.  No.  3,935. 
Ala.— Smith  v.  State,  79  Ala.  257.  Ark. 
State  V.  Lismore,  94  Ark.  211,  126  S.  W. 
855,  29  L.  R.  A.  (N.  S.)  721;  Bryant 
V.  State,  72  Ark.  419,  81  S.  W.  234. 
Ga.— Morgan  v.  State,  119  Ga.  964,  47 
S.  E.  567;  Webb  v.  State,  13  Ga.  App. 
733,  80  S.  E.  14.  Ind.— Freeman  v. 
State,  119  Ind.  501,  21  N.  E.  1101; 
State  i:  Lindley,  14  Ind.  430.  Ky. 
Louisville  &  N.  R.  Co.  v.  Com.,  154  Ky. 
293,  157  S.  W.  369;  Com.  v.  Kentucky 
Highlands  R.  Co.,  147  Ky.  709,  145  S. 
W.  386;  Shirley  v.  Com.,  143  Ky.  183, 
136  S.  W.  227.  But  see  Com.  v.  Respass, 
21  Ky.  L.  Rep.  140,  50  S.  W.  549,  hold- 
ing that  where  the  acts  charged  were 
not  the  product  of  a  single  impulse,  the 
former  conviction  for  maintaining  a 
nuisance  during  a  continuous  period  is 
not  a  bar  to  a  subsequent  prosecution. 
La. — In  re  Baurens,  117  La.  136,  41  So. 
442.  Mass. — Com.  v.  Peretz,  212  Mass. 
253,  98  N.  E.  1054,  Ann.  Gas.  1913D, 
484;  Com.  v.  Goulet,  160  Mass.  276,  35 
N.  E.  780;  Com.  v.  Dunster,  145  Mass. 
101,  13  N.  E.  350;  Com.  v.  Robinson, 
126  Mass.  259,  30  Am.  Rep.  674,  and 
cases  cited;  Com.  v.  Cain,  14  Gray  9. 
Mich.— People  v.  Cox,  107  Mich.  435, 
65  N.  W.  283.  Miss.— Vance  v.  State, 
104  Miss.  227,  61  So.  305;  Grumpier 
V.  Vicksburg,  89  Miss.  214,  42  So.  673, 
11  L.  R.  A.  (N.  S.)  476.  Mo.— State 
V.  Lawson,  239  Mo.  591,  145  S.  W.  92. 
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not  bar  a  subsequent  prosecution  for  continuing  the  offense  during 
any  period  of  time  subsequent  to  the  former  prosecution.* 

7.  Prosecution  for  Part  of  Offense.  —  Where  several  articles  are 
taken  in  a  single  larceny,  the  defendant  may  be  indicted  for  the  lar- 
ceny of  all  or  any  number  of  the  articles,  but  a  conviction  of  the  lar- 
ceny of  any  one  of  them  will  bar  a  subsequent  prosecution  based  upon 
that  act,  although  the  property  stolen  may  have  belonged  to  several 
different  persons.^  And  the  same  rule  obtains  where,  in  one  act  or 
transaction,  several  forged  papers  are  uttered.^ 

IV.  WHEN  JEOPARDY  ATTACHES.'^  —  Jeopardy  does  not  at- 
tach upon  the  submission  of  an  indictment  to  the  grand  jury  and 
the  examination  of  witnesses  before  them,«  nor  upon  the  finding  or 
return  of  an  indictment;^  or  the  filing  of  an  information,^^  nor  even 


N.  C— State  v.  Freeman,  162  N.  C.  594, 
77  S.  E.  780,  45  L.  K.  A.  (X.  S.)  977; 
State  V.  Dunston,  78  N.  C.  418.  N.  D. 
State  V.  Lesh,  27  N.  D.  165,  145  N.  W. 
829.  Okla.— Ostendorf  v.  State,  8  Okla. 
Crim.  ■  360,  128  Pac.  143.  Pa,— Alten- 
burg  V.  Com.,  126  Pa.  602,  17  Atl.  799, 
4  L.  E.  A.  543;  Com.  v.  Markley,  5  Pa. 
Dist.  134,  17  Pa.  Co.  Ct.  254;  Com.  v. 
Moses,  15  Pa.  Co.  Ct.  224;  Com.  v. 
Campbell,  22  Pa.  Super.  98.  Tex.— Novy 
V.  State,  62  Tex.  Crim.  492,  138  S.  W. 
139;  Muckenfuss  v.  State,  55  Tex.  Crim. 
229,  116  S.  W.  51,  131  Am.  St.  Eep. 
813,  20  L.  E.  A.  (N.  S.)  783;  Fleming 
V.  State,  28  Tex.  App.  234,  12  S.  W. 
605;  Huffman  v.  State,  23  Tex.  App. 
491,  5  S.  W.  134.  Vt.— State  v.  Nutt, 
28  Vt.  598. 

4.  U.  S.— United  States  t:  Swift,  186 
Fed.  1002.  la. — State  v.  Morgan,  155 
Iowa  482,  136  N.  W.  521,  40  L.  E.  A. 
(N.  S.)  615.  La. — In  re  Baurens,  117 
La.  136,  41  So.  442.  N.  Y.— People 
ex  rel.  Liehtenstein  t".  Hodgson,  126 
N.  Y.  647,  27  X.  E.  378. 

5.  U.  S. — United  States  v.  Lee,  4 
Cranch  (C.  C.)  446,  26  Fed.  Cas.  No. 
15,586.  Ala.— Foster  v.  State,  88  Ala. 
182,  7  So.  185.  Ga.— Dean  v.  State,  9 
Ga.  App.  571,  71  S.  E.  932.  Ind.— Jack- 
son V.  State,  14  Ind.  327.  Ky.— Fisher 
V.  Com.,  1  Bush  211,  89  Am.  Dee.  620. 
La. — State  v.  Augustine,  29  La.  Ann. 
119.  Mass. — Com.  r.  Prescott,  153  Mass. 
396,  26  N.  E.  1005.  Miss.— Davis  r. 
Adams,  96  Miss.  177,  183,  50  So.  568. 
Mo. — Lorton  r.  State,  7  Mo.  55,  37  Am. 
Dec.  179.  N.  Y. — People  v.  McGowan, 
17  Wend.  386.  Ohio.— State  v.  Hen- 
nessey, 23  Ohio  St.  339,  13  Am.  Eep. 
253.  Ore.— State  v.  McCormack,  8  Ore. 
236.       Tenn.— State     v.     Williams,     10 
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Humph.  iOl.  Tex. — Wilson  v.  State,  45 
Tex.  76,  23  Am.  Eep.  602;  Hudson  v. 
State,  9  Tex.  App.  151,  35  Am.  Eep. 
732;  Quitzow  r.  State,  1  Tex.  App.  47, 
28  Am.  Eep.  396.  Va.— Holly  v.  Com., 
113  Va.  769,  75  S.  E.  88. 

Compare  supra,  III,  E,  5,  d,   (II). 

6.  U.  S.— Bliss  v.  United  States,  105 
Fed.  508,  44  C.  C.  A.  324;  United 
States  r.  Miner,  11  Blatchf.  511,  26 
Fed.  Cas.  No.  15,780.  Conn.— State  v. 
Benham,  7  Conn.  414.  la. — State  v. 
Egglesht,  41  Iowa  574,  20  Am.  Eep. 
612.  Minn.— State  v.  Moore,  86  Minn. 
422,  90  N.  W.  787,  61  L.  E.  A.  819. 
N.  Y. — People  v.  Van  Keuren,  5  Park. 
Crim.  66.  Tex. — Wilson  v.  State,  45 
Tex.  76,  23  Am.  Eep.  602;  Hudson  v. 
State,  9  Tex.  App.  151,  35  Am.  Eep. 
732.  But  see  Nichols  r.  State,  89  Tex. 
Crim.  80,  44  S.  W.  1091,  holding  that 
an  acquittal  on  a  charge  of  passing  a 
forged  note  is  not  a  bar  to  a  subse- 
quent prosecution  on  a  different  note 
uttered  in  the  same  transaction.  Vt. 
State  r.  Emery,  68  Vt.  109,  34  Atl.  432, 
54  Am.  St.  Eep.  878. 

7.  What  constitutes  jeopardy,  see 
generally  supra,  III. 

8.  U."  S.— Post  V.  United  States,  161 
U.  S.  583,  16  Sup.  Ct.  611,  40  L.  ed. 
816.  Cal.— People  v.  Cummings,  123 
Cal.  269,  55  Pac.  898.  Vt.— State  v. 
Whipple,  57  Vt.  637. 

9.  Ga.— Irwin  v.  State,  117  Ga.  706, 
45  S.  E.  48.  Ky.— Hobbs  r.  Com.,  156 
Ky.  847,  162  S.  W.  104.  N.  M.— Ter- 
ritory f.  West,  14  N.  M.  546,  99  Pac. 
343.  "  N.  Y.— People  i:  Pisano,  142  App. 
Diy.  524,  127  N.  Y.  Supp.  204.  Tex. 
Bailey  r.  State,  11  Tex.  App.  140. 

10.  State  r.  Euffin,  117  La.  357,  41 
So.  647    (holding  that    until    jeopardy 
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upon  the  selection  and  swearing  of  a  jury,"  where  the  defendant  hag 
not  pleaded/2  or  where  he  has  withdrawn  his  plea  by  leave  of  the 
court,^^  or  where  the  indictment  is  quashed  for  insufficiency  upon  mo- 
tion or  demurrer  of  the  defendant/*  or  the  jury  has  been  unlawfully 
drawn.^^  But  the  authorities  are  generally  agreed  that  jeopardy  at- 
taches when  the  accused  has  pleaded  to  the  indictment,  has  been  put 
on  trial  before  a  court  of  competent  jurisdiction  upon  an  indictment 
sufficient  in  form  and  substance  to  sustain  a  conviction,  and  by  a  jury 
impaneled,  and  sworn,  and  charged  to  try  the  case/*^  But  the  mere 
pendency  of  two  indictments  at  the  same  time  for  the  same  offense, 


has  attached,  the  prosecuting  officer 
may  nolle  prosequi  the  information  or 
indictment,  and  begin  over  again); 
The  King  v.  Nickerson,  39  N.  Bruns. 
(Can.)   316. 

11.  Where  a  defendant's  case  is 
called,  a  jury  selected  and  sworn,  and 
a  motion  by  defendant  to  postpone  for 
two  days  is  denied,  and  defendant  re- 
fuses to  plead,  and  the  court  enters 
a  plea  of  not  guilty  for  him,  then 
grants  the  continuance  and  witlidraws 
the  case  from  the  jury,  the  defendant 
refusing  to  agree  thereto,  the  defend- 
ant is  not  thereby  put  in  jeopardy. 
Johnson  v.  State  (Tex.  Grim.),  164  S. 
W.   833. 

12.  U.  S.— United  States  r.  Eiley,  5 
Blatchf.  204,  27  Fed.  Cas.  No.  16,164. 
Ala.— Price  v.  State,  140  Ala.  158,  37 
So.  171;  State  v.  Hughes,  1  Ala.  655. 
Fla.— Dixon  v.  State,  13  Fla.  631.  III. 
Parkinson  v.  People,  135  111.  401,  25 
N.  E.  764,  10  L.  E.  A.  91;  Phillips  v. 
People,  88  111.  160.  Iiid.— Weaver  r. 
State,  83  Ind.  289.  Ky.— Ballawe  v. 
Com.,  19  Ky.  L.  Rep.  1867,  44  S.  W. 
646;  Disney  v.  Com.,  9  Ky.  L.  Rep. 
413,  5  S.  W.  360;  Minor  v.  Com.,  5 
Ky.  L.  Rep.  176.  La.— State  v.  Heard, 
49  La.  Ann.  375,  21  So.  632;  State  v. 
Chenier,  32  La.  Ann.  103.  Mo.— State 
V.  Montgomery,  63  Mo.  296.  N.  M. 
United  States  v.  Auraudt,  15  N.  M. 
292,  107  Pac.  1064,  27  L.  R.  A.  (N.  S.) 
1181;  Territory  v.  Gonzales,  13  N.  M. 
97,  79  Pac.  705.  N.  D.— State  v.  Bron- 
kol,  5  N.  D.  507,  67  N.  W.  680.  Tenn. 
Link  V.  State,  3  Heisk.  252.  Tex. 
Johnson  v.  State  (Tex.  Crim.),  164  S. 
W.  833;  Yerger  r.  State  (Tex.  Crim.), 
41  S.  W.  621.  Wis.— State  v.  Parish, 
43  Wis.  395. 

See  also  supra,  III,  B,  1. 

[a]  Issue  by  Plea  Necessary  Before 
Jeopardy  Attaches.— "  Safety  lies  in 
adhering  to  established  modes  of  pro- 
cedure devised  for  the  security  of  life 


and  liberty."  Grain  v.  United  States, 
162  U.  S.  625,  16  Sup.  Ct.  952,  40  L. 
ed.  1097. 

13.  State  V.  Heard,  49  La.  Ann.  375, 
21  So.  632.    See  also  supra,  III,  B,  1,  d. 

14.  See  S2ipra,  III,  C,  3,  a,  b  and  c. 

15.  The   Queen    v.    English,     31    N. 
Bruns.   (Can.)   305. 

16.  U.  S.—Ex  parte  Glenn,  111  Fed. 
257;  United  States  v.  Van  Vliet,  23 
Fed.  35.  Ala.— Savell  v.  State,  150 
Ala.  97,  43  So.  201,  holding  that  a  plea 
of  former  jeopardy  is  bad  on  demurrer 
for  failure  to  aver  or  show  that  trial 
was  entered  upon,  that  the  indictment 
was  read  to  the  court,  and  that  de- 
fendant pleaded  not  guilty  to  the  in- 
dictment, at  the  time  of  the  alleged 
jeopardy;  State  v.  Vaughan,  121  Ala. 
41,  25  So.  727;  Scott  r.  State,  110  Ala. 
48,  20  So.  468,  113  Ala.  64,  21  So.  425; 
lO'man  v.  State,  47  Ala.  686;  Grogan 
V.  State,  44  Ala.  9;  Bell  v.  State,  44 
Ala.  393;  Ned  v.  State,  7  Port.  187. 
Ark.— State  v.  Ward,  48  Ark.  36,  2  S. 
W.  191;  Whitmore  v.  State,  43  Ark. 
271;  McKenzie  v.  State,  26  Ark.  334; 
Lee  i\  State,  26  Ark.  260;  State  v. 
Cheek,  25  Ark.  206.  Cal.— People  v. 
Hunckeler,  48  Cal.  334;  People  v.  Cage, 
48  Cal.  323,  17  Am.  Rep.  436;  People 
V.  Webb,  38  Cal.  467.  D.  C— Nord- 
linger  r.  United  States,  24  App.  Cas. 
406.  Fla.— Allen  v.  State,  52  Fla.  1, 
41  So.  593,  10  Ann.  Cas.  1085,  120  Am. 
St.  Rep.  188.  Ga.— Bell  v.  State,  103 
Ga.  397,  30  S.  E.  294,  68  Am.  St.  Rep. 
102;  Daniels  v.  State,  78  Ga.  98,  6  Am. 
St.  Rep.  238;  Nolan  v.  State,  55  Ga. 
521,  21  Am.  Rep.  281;  Reynolds  V. 
State,  3  Ga.  53.  Haw. — Reg"!  v.  Poor, 
9  Hawaii  295.  Ind.— Sanders  r.  State, 
85  Ind.  318,  44  Am.  Rep.  29;  State  V. 
Walker,  26  Ind.  346;  State  v.  Nelson, 
26  Ind.  366;  Joy  v.  State,  14  Ind.  139; 
Morgan  r.  State,  13  Ind.  215;  Weinzor- 
pflin  V.  State,  7  Blackf.  186.  la.— State 
V.  Fields,  106  Iowa  406,  76  N.  W.  802; 
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coupled  with  a  trial  under  one  of  them,  does  not  put  the  accused  twice 
in  jeopardy  for  the  same  offense  ;^^  nor  does  legal  jeopardy  attach  where 
the  court  has  no  jurisdiction  of  the  offense  charged/^  or  the  accused 
is  insane  at  the  time  of  his  arraignment,  trial  or  conviction." 

V.    AS  DEFENSE.  —  A.      Generally.  —  The    common-law    pleas 
of  autrefois  acquit  and  autrefois  convict,  having  become  imbeded  in 


State  V.  Redman,  17  Iowa  329;  State 
V.  Calendine,  8  Iowa  288.  Ky.— Com.  f. 
Arnold,  83  Ky.  1,  4  Am.  St.  Eep.  114; 
Williams  v.  Com.,  78  Ky.  93;  O 'Brian 
V.  Com.,  9  Bush  333,  15  Am.  Rep.  715 
{overruling  6  Bush  563);  Tye  v.  Com., 
3  Ky.  L.  Rep.  59.  La. — State  v.  Point- 
dexter,  117  La.  380,  41  So.  688;  State 
r.  Nash,  45  La.  Ann.  1137,  13  So.  732, 
734;  State  v.  Paterno,  43  La.  Ann.  514, 
9  So.  442;  State  v.  Walters,  16  La. 
Ann.  400.  Mass.— Com.  v.  Tuck,  20 
Pick.  356.  Mich. — Paul  v.  Benzie  Cir- 
cuit .Judge,  163  Mich.  543,  128  N.  W. 
739.  Minn. — State  v.  Sommers,  60  Minn. 
90,  61  N.  W.  907.  Miss.— Helm  v. 
State,  66  Miss.  537,  6  So.  322;  Teat 
V.  State,  53  Miss.  439,  24  Am.  Rep.  708. 
Compare,  State  v.  Moor,  Walk.  134, 
12  Am.  Dec.  541,  holding  that  jeopardy 
does  not  attach  until  after  verdict. 
Mo.— State  v.  Buente,  256  Mo.  227,  165 
S.  W.  340,  Ann.  Cas.  1915D,  879;  State 
r.  Wiseback,  139  Mo.  214,  40  S.  W. 
946;  State  v.  Snyder,  98  Mo.  555,  12 
S.  W.  369;  State  ex  rel.  Meador  v. 
Williams,  Judge,  117  Mo.  App.  564,  92 
S.  W.  151;  Ex  parte  Snyder,  29  Mo. 
App.  256.  Neb.— Roberts  r.  State,  82 
Neb.  651,  118  N.  W.  574;  Steinkuhler 
r.  State,  77  Neb.  331,  109  N.  W.  395. 
N.  M. — United  States  v.  Aurandt,  15 
N.  M.  292,  107  Pac.  1064,  27  L.  R.  A. 
(N.  S.)  1181.  N.  Y.— King  v.  People, 
5  Hun  297;  People  f.  Stanton,  84  Misc. 
101,  146  N.  Y.  Supp.  862.  N.  C— State 
V.  Ephraim,  19  N.  C.  162;  In  re  Spier, 
12  N.  C.  491.  Ohio.— Hines  v.  State,  24 
Ohio  St.  134;  Mount  v.  State,  14  Ohio 
295,  45  Am.  Dec.  542.  Okla.— Rupert 
V.  State,  9  Okla.  Crim.  226,  131  Pac. 
713,  45  L.  R.  A.  (N.  S.)  60;  Caples  v. 
State,  3  Okla.  Crim.  72,  104  Pac  493 
26  L.  R.  A.  (N.  S.)  1033.  Ore.— Ex 
parte  Tice,  32  Ore.  179,  49  Pac.  1038. 
Pa. — Alexander  v.  Com.,  105  Pa.  1;  Mc- 
Fadden  v.  Com.,  23  Pa.  12,  62  Am.  Dec. 
308;  Com.  v.  Cook,  6  Serg.  &  R.  577, 
9  Am.  Dec.  465;  Com.  v.  Sehench,  8 
Kulp  487.  Phil.  Isl.— United  States  r. 
Laguna,     17     Phil.     Isl.     532;     United 
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States  V.  Montiel,  7  Phil.  Isl.  272 
(holding  that  a  defendant  is  not  in 
jeopardy  until  the  trial  has  actually 
begun — that  is  to  say,  until  he  has  been 
arraigned,  and  the  first  witness  is 
called) ;  United  States  v.  Ballentine,  4 
Phil.  Isl.  672.  S.  C— State  v.  McKee, 
1  Bail.  L.  651,  21  Am.  Dec.  499.  Tenn. 
State  i:  Norvell,  2  Yerg.  24,  24  Am. 
Dec.  458.  Va.— Dulin  r.  Lillard,  91  Va. 
718,  20  S.  E.  821;  Dav  r.  Com.,  23 
Gratt.  (64  Va.)  915.  Wash.— State  v. 
Herold,  68  Wash.  654,  123  Pac.  1076, 
40  L.  R.  A.  (N.  S.)  1213.  W.  Va. 
Gruber  v.  State,  3  W.  Va.  699.  Wis. 
McDonald  r.  State,  79  Wis.  651,  48 
N.  W.  863,  24  Am.  St.  Rep.  740. 

See  also  supra,  I. 

But  see  State  v.  Lee,  65  Conn.  265, 
48  Am.  St.  Rep.  202. 

Effect  of  arraignment  and  plea,  see 
supra,  ITT,  B,  1. 

Effect  of  insufficiency  of  indictment, 
see  supra.  Ill,  C,  3. 

Necessity  for  court  having  jurisdic- 
tion, see  also  supra,   III,  C,  2. 

Under  the  Philippine  laws  a  convic- 
tion for  a  capital  offense  is  not  final 
until  the  case  has  been  reviewed  by 
the  supreme  court;  so  that  jeopardy  is 
not  terminated  until  the  conviction  has 
been  thus  passed  upon  by  the  highest 
tribunal,  although  it  attaches  when  the 
accused  is  put  on  trial.  United  States 
r.  Laguna,  17  Phil.  Isl.  532. 

17.  Hobbs  r.  Com.,  156  Ky.  847,  162 
S.  W.  104. 

[a]  Compare,  People  r.  Pisano,  142 
App.  Div.  524,  127  N.  Y.  Supp.  204, 
intimating  that  the  finding  of  a  second 
indictment  will  entitle  the  accused  to 
raise  the   question  of  former  jeopardy. 

18.  Mass. — Com.  i".  Goddard,  13 
Mass.  455.  Mich. — People  v.  Tyler,  7 
Mich.  161.  Miss. — Montross  V.  State, 
61   Miss,  429. 

See  also  supra,  HI,  C,  2,  e. 

19.  Com.  V.  Endrukat,  231  Pa.  529, 
80  Atl.  1049,  35  L.  R.  A.  (N.  S.)  470; 
Chase  v.  State,  41  Tex.  Crim.  560,  55 
S.  W.  833. 
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the  organic  law  of  both  state  and  nation,-"  are  available  as  a  defense 
against  a  second  jeopardy  for  the  same  offense,  or  for  an  offense  grow- 
ing out  of  the  same  act  or  transaction.^^  There  is  a  distinction,  how- 
ever, according  to  some  authorities,  between  autrefois  acquit  and  con- 
vict, the  former  being  only  available  in  cases  where  the  transa'etion  is 
the  same,  and  the  two  indictments  are  susceptible  of  and  must  be 
sustained  by  the  same  proof,-^  while  the  latter  only  requires  that  the 
transaction  or  the  facts  constituting  it  be  the  same.^' 

B.  How  R-iisED.  —  1.  In  General. —  The  defense  of  former 
jeopardy  cannot  be  raised  by  a  motion  in  arrest  of  judgment,^*  or 
motion  for  a  new  trial  j^^  nor  by  a  motion  to  quash  the  aGCUsation,^*' 
or  by  motion  to  instruct  for  a  verdict  of  acquittal.-^  And  in  some 
jurisdictions  such  defense  cannot  be  given  in  evidence  under  the  gen- 
eral issue.28  While  in  others  the  fact  of  a  former  acquittal  or  con- 
viction may  be  proved  under  the  plea  of  not  guilty.-^     The  defense 


20.  See  supra,  II,  B. 

21.  See  the  following:  Ky.— Ehrlieh 
V.  Com.,  131  Ky.  680,  115  S.  W.  797; 
Cawein  v.  Com.,  110  Ky.  273,  61  S.  W. 
275;  Milburn  Wagon  Co.  v.  Com.,  31 
Ky.  L.  Eep.  937,  104  S.  W.  323.  Mo. 
State  V.  Spear,  6  Mo.  644.  N.  Y.— Peo- 
ple V.  Goodwin,  18  Johns.  187,  9  Am. 
Dec.  203.  Pa.— Dinkey  v.  Com.,  17  Pa. 
126,  55  Am.  Dec.  542.  Tex.— J^iK  parte 
Moore,  46  Tex.  Grim.  417,  80  S.  W. 
620;  Brink  v.  The  State,  18  Tex.  App. 
344,  51  Am.  Eep.  317.  W.  Va.—Ex 
parte  Bornee,  85  S.  E.  529. 

See   generally  supra,  III. 

22.  Kellett  v.  State,  51  Tex.  Crim. 
641,  103  S.  W.  882;  Shubert  v.  State,  21 
Tex.  App.  551,  2  S.  W.  883;  Grisham 
V.  State,  19  Tex.  App.  504;  Wright  v. 
State,  17  Tex.  App.  152;  Simco  v.  State, 
9    Tex.    App.    338. 

[a]  But  it  is  not  necessary  that  the 
proof  in  the  two  prosecutions  should  be 
identically  the  same  in  such  case.  Wil- 
liams V.  State,  58  Tex.  Crim.  193,  125 
S.  W.  42. 

As  to  identity  of  offenses  as  affecting 
question  of  what  constituted  jeopardy, 
see  supra,  III,  E,  3,  a. 

,23.  Kellett  v.  State,  51  Tex.  Crim. 
641,  103  S.  W.  882;  Shubert  v.  State, 
21  Tex.  App.  551,  2  S.  W.  883;  Grisham 
V.  State,  19  Tex.  App.  504;  Wright  v. 
State,  17  Tex.  App.  152;  Simco  v.  State, 
9  Tex.  App.  338. 

24.  Cal.— People  v.  Strickler,  167 
Cal.  627,  140  Pac.  270.  111.— People  v. 
McGinuis,  234  111.  68,  84  N.  E.  687,  123 
Am.  St.  Eep.  73;  Dalton  v.  People,  224 
111.  333,  79  N.  E.  669.  La.— State  v. 
O'Connor,    119    La.    464,    44     So.     265; 


State  V.  Washington,  28  La.  Ann.  129. 
Me.— State  r.  Houlehan,  109  Me.  281, 
83  Atl.  1106;  State  v.  Barnes,  32  Me. 
530.  Miss. — Miazza  v.  State,  36  Miss. 
613.  N.  M.— Territory  v.  Lobato,  17 
N.  M.  660,  134  Pac.  222.  N.  C— State 
V.  Morgan,  95  N.  C.  641.  N.  D.— State 
V.  Barnes,  29  N.  D.  164,  150  N.  W. 
557.  Tenn. — Zacharv  v.  State,  7  Baxt. 
1.  Tex.— Pickett  v.  State,  43  Tex.  Crim. 
1,  63  S.  W.  325.  Wyo.— McGinnis  v. 
State,  17  Wyo.  106,  96  Pac.  525. 

But  see  People  v.  Goldfarb,  152  App. 
Div.  870,  138  N.  Y.  Supp.  62,  holding 
that  defendant's  motion  in  arrest  of 
judgment  based  upon  a  former  dis- 
charge should  have  been  sustained. 

25.  Cal.— People  r.  Bennett,  114  Cal. 
56,  45  Pae.  1013.  La.— State  v.  O'Con- 
nor, 119  La.  464,  44  So.  265.  Ore. 
State  V.  Houghton,  45  Ore.  110,  75  Pac. 
887.  Tex.— Lee  v.  State  (Tex.  Crim.), 
148  S.  W.  567. 

26.  State  v.  Baker,  264  Mo.  339,  175 
S.  W.  64. 

27.  Territory  v.  Lobato,  17  N.  M. 
666,  134  Pac.  222. 

28.  Ky.— Com.  v.  Olds,  5  Litt.  137. 
Miss. — State  v.  Ireland,  89  Miss.  763, 
42  So.  797;  Logan  v.  State,  40  So.  323. 
N.  M. — Territory  v.  Lobato,  17  N.  M. 
666,  134  Pac.  222. 

29.  Cal.— People  v.  Cage,  48  Cal.  323, 
17  Am.  Eep.  436.  111. — Hankins  V. 
People,  106  111.  628.  Ind.— Davis  t. 
State,  152  Ind.  145,  52  N.  E.  754; 
Bryant  V.  State,  72  Ind.  400;  Brinkman 
V.  State,  57  Ind.  76;  Clem  v.  State,  42 
Ind.  420,  13  Am.  Eep.  369;  Lee  v. 
State,  42  Ind.  152;  Danneburg  v.  State, 
20  Ind.  181. 
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cannot  be  raised  by  writ  of  habeas  corpus,^"  or  a  writ  of  prohibition  f'^ 
nor  can  it  be  raised  for  the  first  time  on  appeal.^^  But  generally  such 
defense  should  be  set  up  by  a  special  plea  in  bar,^^  though,  according 
to  some  authorities,  the  accused  is  not  required  to  set  up  by  special 
plea  the  defense  of  former  jeopardy  where  the  proceeding  was  in  the 


30.  U.  S. — Whitten  v.  Tomlinson, 
160  U.  S.  231,  16  Sup.  Ct.  297,  40  L. 
ed.  406;  In  re  Belt,  159  U.  S.  95,  15 
Sup.  Ct.  987,  40  L.  ed.  88;  Ex  parte 
Bigelow,  113  U.  S.  328,  5  Sup.  Ct.  542, 
28  L.  ed.  1005;  Ex  parte  Ulric-h,  43  Fed. 
661;  In  re  Bogart,  2  Sawy.  396,  3  Fed. 
Cas.  1,  596.  Ala. — State  v.  Sistrunk, 
138  Ala.  68,  35  So.  39.  ArTs..—Ex  parte 
Barnett,  51  Ark.  215,  10  S.  W.  492. 
Cal.— 7n  re  Collins,  151  Cal.  340,  90 
Pac.  827,  91  Pac.  397;  Ex  parte  Hart- 
man,  44  Cal.  32;  Ex  parte  McLaughlin, 
41  Cal.  211,  10  Am.  Kep.  272.  Colo. 
In  re  Mahany,  29  Colo.  442,  68  Pac. 
235;  In  re  Allison,  13  Colo.  525,  22  Pac. 
820,  10  L.  E.  A.  790,  16  Am.  St.  Eep. 
224.  Ga. — Yeates  v.  Eoberson,  4  Ga. 
App.  573,  62  S.  E.  104.  Ind.— Gillespie 
V.  Eump,  163  Ind.  457,  72  N.  E.  138; 
Wentworth  v.  Alexander,  66  Ind.  39; 
Wright  V.  State,  7  Ind.  324;  Wright  r. 
State,  5  Ind.  290,  61  Am.  Dec.  90.  Kan. 
In  re  Miller,  7  Kan.  App.  6S6,  51  Pae. 
922.  La.— 7n  re  Courtney,  49  La.  Ann. 
685,  21  So.  729;  State  v.  Kloek,  45  La. 
Ann.  316,  12  So.  307.  Mimi.— State  r. 
Sheriff  of  Hennepin  County,  24  Minn. 
87.  Mo, — Ex  parte  Euthven,  17  Mo. 
541;  Ex  parte  Snyder,  29  Mo.  App.  25(5. 
Nev. — Ex  parte  Maxwell,  11  Nev.  428. 
N.  Y.— People  v.  Eulloff,  3  Park.  Crim. 
126.  Okla. — Ex  parte  Johnson,  1  Okla 
Crim.  286,  97  Pac.  1023,  129  Am.  St. 
Eep.  857.  Ore.— i;:;;  parte  Tice,  32  Ore. 
179,  49  Pac.  1038.  Tex.— Pitner  v. 
State,  44  Tex.  578;  Perry  v.  State,  41 
Tex.  488;  Ex  parte  Crofford,  39  Tex. 
Crim.  547,  47  S.  W.  533;  Griffin  r. 
State,  5  Tex.  App.  457.  Utah. — In  re 
Maughan,  6  Utah  167,  21  Pac.  1088. 
Wash. — Steiner  v.  Nerton,  6  Wash.  23 
32  Pac.  1063.  Wyo.— Hovey  v.  Sheff- 
ner,  16  Wyo.  254,  93  Pac.  305,  125  Am. 
St.  Eep.  1037,  15  L.  E.  A.  (N.  S.)  227, 
lo  Ann.  Cas.  318;  Bandy  v.  Hehn,  10 
Wyo.  167,  67  Pac.  979. 

See  Bishop,  New  Crim.  Proc,  ?;821. 

31.  U.  S. — United  States  v.  Maney, 
61  Fed.  140.  Mo.— State  ex  rel.  John- 
son V.  Withrow,  108  Mo.  1,  18  S.  W. 
41;  State  ex  rel.  Meador  v.  Williams, 
117  Mo.  App.  564,  92  S.  W.  151;  State 
ex  rel.  Ward  v.  Lublie,  29  Mo,  App.  555. 
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Wis. — State  ex  rel.  De  Puy  v.  Evans, 
88  Wis.  255,  60  N.  W.  433;  State  v. 
Braun,  31  Wis.  600. 

See  generally  the  title  "Prohibi- 
tion. ' ' 

32.  Ala.— Mooring  v.  State,  129  Ala. 
66,  29  So.  664.  D.  C— Miller  v.  United 
States,  41  App.  Cas.  52.  Ga. — Norwood 
V.  State,  3  Ga.  App.  325,  59  S.  E.  828. 
Kan.— State  v.  White,  71  Kan.  356,  80 
Pac.  589,  6  Ann.  Cas.  182. 

33.  U,  S.  —  Berkowitz  v.  United 
States,  93  Fed.  452,  35  C.  C.  A.  379; 
United  States  v.  Moller,  16  Blatchf.  65, 
26  Fed.  Cas.  No.  15,794.  Ala.— Eober 
son  V.  State,  183  Ala.  43,  62  So.  837 
Mooring  v.  State,  129  Ala.  66,  29  So 
604;  Burton  v.  State,  115  Ala.  1,  22  So 
585;  Jordan  v.  State,  81  Ala.  20,  1  So 
577;  Baysinger  v.  State,  77  Ala.  60; 
De  Arman  v.  State,  77  Ala.  10;  Eickles 
r.  State,  68  Ala.  538;  Graham  v.  State, 
11  Ala.  App.  113,  65  So.  717.  CaL 
People  V.  Bennett,  114  Cal.  56,  45  Pac. 
1013;  People  v.  Lee  Yune  Chong,  94 
Cal.  379,  29  Pac.  776;  People  v.  01- 
well,  28  Cal.  456;  People  v.  Solani,  6 
Cal.  App.  103,  91  Pac.  654.  Colo. 
Guenther  v.  People,  22  Colo.  121,  43 
Pae.  999;  In  re  Allison,  13  Colo.  525, 
22  Pac.  820,  16  Am.  St.  Eep.  224,  10 
L.  E.  A.  790.  D.  C— Miller  v.  United 
States,  41  App.  Cas.  52.  Ga.— Sable  v. 
State,  14  Ga.  App.  816,  82  S.  E.  379. 
Kan.— State  v.  White,  71  Kan.  356,  80 
Pac.  589,  6  Ann.  Cas.  132.  Ky.— Com. 
v.  Olds,  5  Litt.  137.  La.— State  v. 
O'Connor,  119  La.  464,  44  So.  265.  Me. 
State  V.  Houlehan,  109  Me.  281,  83  Atl. 
n06;  State  v.  Barnes,  32  Me.  530. 
Md.— Neflf  r.  State,  57  Md.  385.  Mass. 
Com.  V.  O'Neil,  29  N.  E.  1146;  Com. 
r.  Cheslev,  107  Mass.  223;  Com.  •?;.  Mer- 
rill, 8  Allen  545.  Miss.— State  v.  Ire- 
land, 89  Miss.  763,  42  So.  797;  Logan 
r.  State,  40  So.  323.  Mo.— State  r. 
Baker,  175  S.  W.  64;  State  v.  Huffman, 
136  Mo.  58,  37  S.  W.  797.  N.  J.— State 
V.  Aekerman.  64  N.  J.  L.  99,  45  Atl. 
27.  N.  M.— Territory  v.  Lobato,  17  N. 
M.  066,  134  Pac.  222;  Territory  r. 
West,  14  N.  M.  546,  99  Pae.  343.  N.  Y. 
People  r.  Cuatt,  70  Misc.  453,  126  N.  Y. 
Supp.     1114;     People    v.    Benjamin,    2 
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same  court,^*  especially  where  he  was  convicted  of  a  less  degree  of 
the  offense  than  the  one  charged,  and  a  new  trial  was  awarded. ^^  A 
failure  to  raise  the  question,  so  as  to  take  advantage  of  the  defense  at 
the  trial,  is  fatal.^^ 

2.  Form  and  Sufficiency  of  Special  Plea.  —  The  pleas  of  former 
acquittal  and  conviction,  must,  in  the  a])sence  of  statute  to  the  con- 
trary, set  out  the  record  of  the  former  acquittal  or  conviction, ^^  and 


Park.  Crim.  201.  N.  C— State  v.  Mor- 
gan, 95  N.  C.  641.  N.  D.— State  V. 
Barnes,  29  N.  D.  164,  150  N.  W.  557. 
Okla. — Jackson  v.  State  (Okla.  Crim.), 
148  Pae.  1058.  Ore.— Gue  v.  City  of 
Eugene,  53  Ore.  282,  100  Pac.  254; 
State  V.  Houghton,  45  Ore.  110,  75  Pac. 
887.  Tenn. — Zachary  v.  State,  7  Baxt. 
1.  Tex.— Lindley  v.  State,  57  Tex. 
Crim.  346,  123  S.  W.  141;  Clement  f. 
State  (Tex.  Crim.),  86  S.  W.  1017; 
Cox  V.  State  (Tex.  Crim.),  86  S.  W. 
1017;  Pickett  v.  State,  43  Tex.  Crim. 
1,  63  S.  W.  325;  Samuels  i\  State,  25 
Tex.  App.  537,  8  S.  W.  656;  Brink  r. 
State,  18  Tex.  App.  344,  51  Am.  Eep. 
317;  Brill  v.  State,  1  Tex.  App.  152. 
Utah.— In  re  Maughan,  6  Utah  167,  21 
Pac.  T088.  Va.— Justice  v.  Com.,  81 
Va.  209.  W.  Va.— State  v.  Cross,  44 
W.  Va.  315,  29  S.  E.  527.  Wyo.— Hovey 
V.  Sheffner,  16  Wyo.  254,  93  Pac.  305, 
125  Am.  St.  Eep.  1037,  15  L.  E.  A. 
(N.  S.)  227,  15  Ann.  Cas.  318.  Eng. 
Eex  V.  Chamberlain,  6  C.  &  P.  93,  25 
E.  C.  L.  338. 

[a]  Where  the  accused  has  been  in 
effect  acquitted,  by  the  unwarranted 
discharge  of  the  jury,  a  motion  for  his 
discharge  is  proper.  State  ex  rcl. 
Meador  v.  Williams,  117  Mo.  App.  564, 
92  S.  W.  151;  People  v.  Cuatt,  70  Misc. 
453,   126  N.  Y.   Supp.   1114. 

[b]  The  defense  is  waived  where  it 
has  not  been  specially  pleaded.  Eober- 
son  V.   State,   183   Ala.  43,   62   So.   837. 

34.  Kan.— State  v.  White,  71  Kan. 
356,  80  Pac.  589,  6  Ann.  Cas.  132. 
Mich.— People  t\  Taylor,  117  Mich.  583, 
76  N.  W.  158;  People  v.  Harding,  53 
Mich.  48,  481,  18  N.  W.  555,  19  N.  W. 
155,  51  Am.  Eep.  95;  George  r.  State, 
59  Neb.  163,  80  N.  W.  486.  Tex.— De 
Leon  V.  State,  55  Tex.  Crim.  39,  114 
S.  W.  828;  Eiggs  v.  State  (Tex.  Crim.), 
96  S.  W.  25;  Eichardson  v.  State,  47 
Tex.  Crim.  592,  85  S.  W.  282;  Wood- 
ward V.  state,  42  Tex.  Crim.  188,  58 
S.  W.  135;  Foster  v.  State,  25  Tex. 
App.  543,  8  S.  W.  664.  W.  Va — State 
V.  Cross,  44  W.  Va.  315,  29  S.  E,  527. 


[a]     A  special  plea    is    unnecessary 

when  the  court 's  record  presents  all 
the  facts  concerning  former  trial  and 
its  results.  Jackson  v.  State,  11  Okla. 
Crim.  523,  148  Pac.  1058. 

35.  De  Leon  r.  State,  55  Tex.  Crim. 
39,  114  S.  W.  828;  Eiggs  v.  State  (Tex. 
Crim.),  96  S.  W.  25;  Mixon  v.  State,  35 
Tex.  Crim.  458,  34  S.  W.  290;  Eobinson 
V.  State,  21  Tex.  Crim.  160,  17  S.  W. 
632;  Samuels  v.  State,  25  Tex.  App.  537, 
8   S.   W.   656. 

[a]  "Special  pleas  of  former  ac- 
quittal or  conviction,  .  .  .  are  pleas 
allowable,  and  in  most  instances  re- 
quired, in  subsequent  prosecutions  sep- 
arately instituted  for  an  offense  which 
has  before  been  tried  in  some  other 
tribunal,  or  in  the  same  court  under 
another  and  distinct  proceeding 
from  the  case  in  which  thd  picas 
are  interposed,  and  where  they  are 
essential  in  order  to  present  before 
the  court  matters  dehors  the  record  be- 
fore the  court.  Such  pleas  are  unneces- 
sary, and  are  not  required  in  the  same 
tribunal  where  the  record  then  before, 
or  within  the  judicial  knowledge  of  the 
court,  presents  all  the  facts  concerning 
the  former  trial  and  its  result.  In  such 
case  the  court  is  bound  to  take  cog- 
nizance of  the  facts,  they  are  a  part 
and  parcel  of  the  case  before  the  court, 
and  the  defendant  is  not  required  to 
plead  them."  Eobinson  v.  State,  21 
Tex.  App.  160. 

36.  State  v.  Houghton,  45  Ore.  110, 
75  Pac.  887;  State  v.  Childers,  32  Ore. 
119,  49  Pae.  801;  Wharton  Cr.  PI.  & 
Pr.  477;  1  Bish.  New  Cr.  Prac,  §§806, 
813. 

37.  Ala.— Smith  v.  State,  52  Ala. 
407;  Foster  v.  State,  39  Ala.  229; 
Henry  v.  State,  33  Ala.  389.  Ark. 
Harp  V.  State,  59  Ark.  113,  26  S.  W. 
714;  Evans  v.  State,  54  Ark.  227,  15 
S.  W.  360;  Bradley  v.  State,  32  Ark. 
722.  Dak. — Territory  f.  King,  6  Dak. 
131,  50  N.  W.  623.  Fla.— Telfair  v. 
State,  56  Fla.  104,  47  So.  863;  O'Brien 
V.  State,  55  Fla.   146,  47  So.   11.     Ga. 
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show  the  iclentity  of  person  and  offense  in  the  second  prosecution  with 
those  of  the  first  ;2s  and  while  they  are  favored  pleas,  admitting  of  a 
lower  degree  of  certainty  than  the  indictment,  and  still  lower  than  a 


Blair  v.  State,  81  Ga.  628,  7  S.  E.  855; 
Daniels  v.  State,  78  Ga.  98,  6  Am.  St. 
Eep.  238;  Whitley  v.  State,  14  Ga.  App. 
577,  81  S.  E.  797.  Ind.— Hensley  f. 
State,  107  Ind.  587,  8  N.  E.  692.  Ky. 
Shirley  v.  Com.,  143  Ky.  183,  136  S.  W. 
227.  Neb.— Davis  v.  State,  51  Neb. 
301,  70  N.  W.  984.  N.  J.— State  v. 
Ackerman,  64  N.  J.  L.  99,  45  Atl.  27. 
N.  Y.— People  v.  Smith,  172  N.  Y.  210, 
64  N.  E.  814.  Pa. — Com.  v.  Clinton,  38 
Pa.  Super.  573.  Tenn.— Zachary  v. 
State,  7  Baxt.  1.  Tex.— Whiten  f. 
State,  71  Tex.  Crim.  555,  160  S.  W. 
462;  Creech  v.  State,  70  Tex.  Crim. 
229,  158  S.  W.  277;  Zinn  v.  State  (Tex. 
Crim.),  117  S.  W.  136;  Ford  v.  State 
(Tex.  Crim.),  56  S.  W.  918;  Wheelock 
r.  State  (Tex.  Crim.),  38  S.  W.  182; 
Williams    v.    State,    13    Tex.    App.    285, 

46  Am.  Eep.  237.  W.  Va.— State  v. 
Friedley,  73  W.  Va.  684,  80  S.  E.  1112; 
State  V.  Cross,  44  W.  Va.  315,  29  S.  E. 
527.  Wyo. — McGinnis  v.  State,  17  Wyo. 
106,  96  Pae.  525.  Eng.— Vaux's  Case, 
4  Coke  44a,  76  Eng.  Eeprint  992;  Eeg. 
V.  Connell,  6  Cox  C.  C.  178;  Eex  v. 
Emden,  9  East  437,  103  Eng.  Eeprint 
640;  Eex  v.  Vandercomb,  2  East  P.  C. 
519,  2  Leach  C.  C.  711;  Eex  v.  Wildey, 

1  Maule  &  S.  183;  1  Chitty  Cr.  L.  459; 

2  Hale  P.  C.  241,  243,  255;  2  Hawkins 
P.  C.  c.  35,  §2. 

See  supra,  V,  B,  1. 

[a]  The  plea  consists  partly  of  mat- 
ter of  record  and  partly  of  matter  of 
fact.  The  matter  of  record  is  the  for- 
mer indictment  and  acquittal  or  convic- 
tion, and  the  matter  of  fact  is  the  aver- 
ment of  the  identity  of  the  offense  and 
person.     Strobhar  v.  State,  55  Fla.  167, 

47  So.  4. 

[b]  "A  plea  in  bar  of  a  former 
conviction  or  acquittal  should  contain 
the  complaint,  indictment,  or  informa- 
tion upon  which  it  is  alleged  such  ac- 
quittal or  conviction  was  had,  and  also 
a  complete  transcript,  or  so  much  of 
the  proceeding  as  is  necessary  to  show 
the  final  disposition  of  the  cause." 
State  V.  Wells,  69  Kan.  792,  77  Pae. 
547. 

[c]  A  plea  is  demurrable  for 
duplicity,  where  it  sets  out  two  dis- 
tinct   records    of     acquittal.       Eex    v. 


Sheen,  2  Car.  &  P.  634,  12  E.  C.  L. 
776. 

38.  U.  S, — Price  v.  United  States, 
156  Fed.  950,  85  C.  C.  A.  247.  Ala. 
Huckabee  v.  State,  168  Ala.  27,  53  So. 
251;  Gunter  v.  State,  111  Ala.  23,  20 
So.  632,  56  Am.  St.  Eep.  17;  Baysinger 
V.  State,  77  Ala.  60;  Smith  v.  State,  52 
Ala.  407;  Foster  v.  State,  39  Ala.  229; 
Henry  v.  State,  33  Ala.  389;  Gustin  r. 
State,  10  Ala.  App.  171,  65  So.  302. 
Ark.— Jones  i:  State,  61  Ark.  88,  32 
S.  W.  81,  Evans  r.  State,  54  Ark.  227, 
15  S.  W.  360.  Colo.— Epley  r.  People, 
51  Colo.  596,  119  Pae.  1062.  Fla.— Tel- 
fair V.  State,  56  Fla.  104,  47  So.  863; 
Strobhar  i:  State,  55  Fla.  167,  47  So. 
4;  Newberry  v.  State,  26  Fla.  334,  8 
So.  445.  Ga.— Lock  v.  State,  122  Ga. 
730,  50  S.  E.  932;  Daniels  v.  State,  78 
Ga.  98,  6  Am.  St.  Eep.  238;  Holt  v. 
State,  38  Ga.  187.  See  Crocker  v. 
State,  47  Ga.  568.  111.— McQuoid  v. 
People,  8  111.  76.  Ind.- See  Clem  v. 
State,  42  Ind.  420,  13  Am.  Eep.  369. 
Kan.— State  v.  Patterson,  66  Kan.  447, 
71  Pae.  860.  Mass.— See  Com.  v.  Bos- 
worth,  113  Mass.  200,  18  Am.  Eep.  467. 
Minn. — State  v.  Klugherz,  91  Minn. 
406,  98  N.  W.  99.    Miss.— Pope  r.  State, 

63  Miss.  53.  Mo.— State  r.  Wister,  62 
Mo.  592.  See  State  v.  Vollenweider,  94 
Mo.  App.  158,  67  S.  W.  942.  Neb. 
Davis  r.  State,  51  Neb.  301,  70  N.  W. 
984.  N.  J.— State  r.  Eosa,  72  N.  J. 
L.  462,  62  Atl.  695;  State  v.  Ackerman, 

64  N.  J.  L.  99,  45  Atl.  27.  N.  Y. 
People  V.  Saunders,  4  Park.  Crim.  196. 
Okla. — Morris  v.  Territory,  1  Okla. 
Crim.  617,  99  Pae.  760,  101  Pae.  111. 
Pa. — Com.  V.  Clinton,  38  Pa.  Super. 
573.  R.  I.— State  f.  Watson,  20  E.  I. 
354,  39  Atl.  193,  78  Am.  St.  Eep.  871. 
Tex. — Creech  r.  State,  70  Tex.  Crim. 
229,  158  S.  W.  277;  Jerue  v.  State,  57 
Tex.  Crim.  213,  123  S.  W.  414;  Clement 
r.  State  (Tex.  Crim.),  86  S.  W.  1016; 
King  V.  State,  43  Tex.  351;  Boggess  V. 
State,  43  Tex.  347;  Williams  v.  State, 
13  Tex.  App.  285,  46  Am.  Eep.  237. 
Vt.— See  State  v.  Locklin,  59  Vt.  654, 
10  Atl.  464.  Va.— See  Dav  v.  Com.,  23 
Gratt.  (64  Va.)  915.  W.  Va.— State 
v.  Friedley,  73  W.  Va.  684,  80  S.  E. 
1112;  State  v.  Cross,  44  W.  Va.  315, 
29  S.  E.  527.    See  also  State  v.  Evans, 
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dilatory  plea,^°  they  must  set  out  the  substantial  facts  sufficiently  to 
establish  a  right  to  the  defense,**^  and  at  least  show  that  a  verdict  was 
rendered  under  a  valid  accusation,*^  and  allege  a  joinder  of  issue 
under  the  former  indictment,*-  or,  M^here  the  plea  is  based  upon  an 
unwarranted  discharge  of  the  jury  without  verdict,*^  or  a  discharge 
of  the  jury  in  the  absence  of  the  accused,**  an  abandonment  or  dis- 
missal of  one  or  more  counts  of  the  indictment,*^  or  upon  other  grounds 
where  no  conviction  or  acquittal  is  shown**^  it  must  state  how  and  in 
what  manner  the  accused  had  been  put  in  former  jeopardy,  and  sup- 
port the  claim  with  the  necessary  facts  and  records  of  the  former 
trial  ;*^  and  where  there  is  a  conflict  between  the  allegations  of  a  plea 
and  the  record,  the  latter  will  control.*^     Such  pleas  are  generally 


33  W.  Va.  417,  10  S.  E.  792.  Eng. 
Eeg.  V.  Salvi,  10  Cox  C.  0.  481,  note 
b;  Eeg.  v.  Connell,  6  Cox  C.  C.  178; 
1  Chitty  Cr.  L.  460;  3  Hale  P.  C.  241; 

1  Hale  P.  C.  255,  390;  2  Hawkins  P.  C. 
c.  35,  §3. 

See  generally  supra,  III,  E. 

39.  U.  S.— United  States  v.  Gilbert, 

2  Sumn.  19,  25  Fed.  Cas.  15,204.  Ark. 
Harp  V.  State,  59  Ark.  113,  26  S.  W. 
714.  Ga. — Jenkins  V.  State,  14  Ga. 
App.  276,  80  S.  E.  688.  Miss.— Helm  v. 
State,  66  Miss.  537,  6  So.  322.  N.  J. 
State  V.  Ackerman,  64  N.  J.  L.  99,  45 
Atl.  27.  N.  y.— People  v.  Goodwin,  18 
Johns.  187.  Tex. — Pizano  v.  State,  20 
Tex.  App.  139,  54  Am.  Rep.  511.  W.  Va. 
State  V.  Cross,  44  W.  Va.  315,  29  S.  E. 
527. 

See  IT.  S.  Const.  A.mendment  V; 
Bishop  Cr.  Prac,  §808. 

40.  Ala. — Harris  v.  State,  4  Ala. 
App.  51,  58  So.  759.  Colo.— Epley  v. 
People,  51  Colo.  596,  119  Pae.  1062. 
I'la.— White  v.  State,  63  Fla.  49,  59  So. 
17;  Telfair  v.  State,  56  Fla.  104,  47 
So.  863;  O'Brien  v.  State,  55  Fla.  146, 
47  So.  11;  Strobhar  v.  State,  55  Fla. 
167,  47  So.  4.  Ga.— Lock  v.  State,  122 
Ga.  730,  50  S.  E.  932;  Jenkins  V.  State, 
14  Ga.  App.  276,  80  S.  E.  688.  Ky. 
Shirley  v.  Com.,  143  Ky.  183,  136  S.  W. 
227.  Minn.— State  r.  Klugherz,  91 
Minn.  406,  98  N.  W.  99.  N.  Y.— People 
V.  Cuatt,  70  Misc.  453,  126  N.  Y.  Supp. 
1114.  Okla.— Johnson  v.  State,  1  Okla. 
Crim.  321,  97  Pac.  1059,  Tex.— Sedg- 
wick V.  State,  57  Tex.  Crim.  420,  123 
S.  W.  702;  Clement  v.  State  (Tex. 
Crim.),  86  S.  W.  1016.  W.  Va.— State 
V.  Cross,  44  W.  Va.  315,  29  S.  E.  527. 
Wye— McGinnis  v.  State,  17  Wyo.  106, 
96  Pac.  525. 

[aj  A  plea  that  defendant  had  on  a 
certain  day  been  convicted  by  the  jury, 


and  thereafter  discharged  by  the  court, 
of  the  same  offense,  is  neither  a  plea 
of  former  acquittal  nor  of  former  con- 
viction. Territory  v.  King,  6  Dak.  131, 
50  jST.  W.  623. 

41.  U.  S. — Price  v.  United  States, 
85  C.  C.  A.  247,  156  Fed.  950.  Ga. 
Jenkins  v.  State,  14  Ga.  App.  276,  80 
S.  E.  688.  Wyo.— McGinnis  v.  State, 
17  Wyo.  106,  96  Pac.  525. 

42.  Sedgwick  v.  State,  57  Tex.  Crim. 
420,  123  S.  W.  702. 

43.  Ala. — Lyman  v.  State,  47  Ala. 
686;  Eeynolds  v.  State,  1  Ala.  App.  24, 
55  So.  1016.  Ark.— Atkins  v.  State,  16 
Ark.  568.  Fla.— Johnson  r.  State,  54 
Fla.  45,  44  So.  765.  Ore.— State  v.  Hal- 
loway,  57  Ore.  162,  110  Pac.  397,  791. 

[a]  The  order  discharging  the  jury 
should  be  set  out  in  a  plea  of  former 
jeopardy  based  on  a  wrongful  dis- 
charge of  the  jury  before  verdict.  An- 
drews t\  State,  174  Ala.  11,  56  So.  998, 
Ann.   Cas.   1914B,   760. 

[b]  That  the  order  discharging  the 
jury  was  arbitrarily  made,  without 
necessity  therefor,  must  be  shown  by 
facts  set  up  in  the  plea  of  former 
jeopardy.  White  v.  State,  63  Fla.  49, 
59  So.  17. 

44.  Vela  v.  State,  49  Tex.  Crim.  588, 
95  S.  W.  529. 

45.  State  v.  Huff,  75  Kan.  585,  90 
Pac.  279,  12  L.  E.  A.  (N.  S.)   1094. 

46.  Walker  v.  State,  165  Ala.  96,  51 
So.  357. 

47.  Ala. — Jackson  v.  State,  136  Ala. 
96,  33  So.  888;  Lyman  v.  State,  47  Ala. 
686;  Eevnolds  r. 'State,  1  Ala.  App.  24, 
55  So.  1016.  Ark.— Atkins  f.  State,  16 
Ark.  568.    Fla.— White  v.  State,  63  Fla. 

49,  59  So.  17. 

48.  Johnson  v.  State,  54  Fla.  45,  44 

50.  765;  Territory  v.  Donahue,  16  N.  M. 
17,   113   Pac.   601. 
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required  to  be  in  writing  and  signed  by  the  accused  or  his  counsel,^'' 
unless  in  the  court  of  a  justice  of  the  peace,^°  and  where  the  common- 
law  rule  is  followed  it  must  be  verified  f^  but  in  some  states  the 
statutes  prescribe  the  form  such  pleas  shall  take,^^  and  a  strict  com- 
pliance with  such  statutes  is  required,'^  whether  the  plea  is  required 
to  be  written  or  oral.^"^ 

Forms  of  pleas  will  be  found  in  the  note.^^ 

C.  Waiver.  —  1.  Generally.  —  Immunity  from  a  second  prosecu- 
tion for  the  same  offense  is  a  privilege  which  the  accused  person  may 


49.  Neb.— Davis  v.  State,  51  Neb. 
301,  70  N.  W.  984.  N.  J.— State  v. 
Ackerman,  64  N.  J.  L.  99,  45  Atl.  27. 
Eng. — Rex  v.  Chamberlain,  6  Car.  &  P. 
93,  25  E.  C.  L.  338;  Eeg.  v.  Walker,' 
2  M.  &  Rob.  446. 

50.  Preston  v.  People,  45  Mich.  486, 
8  N.  W.  96. 

51.  Neb.— Davis  v.  State,  51  Neb. 
301,  70  N.  W.  984.  Tex.— Samuels  v. 
State,  25  Tex.  App.  537,  8  S.  W.  656. 
Eng. — Rex  v.  Vaudereomb,  2  East  P.  C. 
519,  2  Leach  C.  C.  711;  2  Hale  P.  C. 
392. 

Compare,  Guenther  v.  People,  22  Colo. 
121,  43  Pae.  999,  holding  that  where 
the  plea  alleges  a  "willingness  on  the 
part  of  the  accused  to  verify,  the  plea 
will  not  be  stricken  for  lack  of  verifi- 
cation. 

52.  Cal.— People  v.  O'Leary,  77  Cal. 
30,  18  Pac.  856.  Ky.— Shirley  v.  Com., 
143  Ky.  183,  136  S.  W.  227;  Bernero 
V.  Com.,  116  S.  W.  312.  N.  J.— State 
f.  Ackerman,  64  N.  J.  L.  99,  45  Atl. 
27.  N.  Y.— People  v.  Smith,  172  N.  Y. 
210,  64  N.  E.  814;  People  v.  Cuatt,  70 
Misc.  453,  126  N.  Y.  Supp.  1114. 

53.  Cal.— People  v.  O'Learv,  77  Cal. 
30,  18  Pae.  856.  Ky.— Shirley  v.  Com., 
143  Ky.  183,  136  S.  W.  227;  Bernero 
V.  Com.,  116  S.  W.  312.  N.  Y.—People 
f.  Smith,  172  N.  Y.  210,  64  N.  E.  814. 

54.  State  v.  Holloway,  57  Ore.  162, 
110  Pac.  397,  791. 

55.  Plea  of  former  acquittal  of  mur- 
der, which  included  the  crime  of  arson: 
"And  the  said  defendants  being 
brought  to  the  bar  of  this  court,  and 
having  heard  the  indictment  read  and 
the  matters  therein  contained,  sav  that 
they  ought  not  to  be  put  to  answer 
the  said  indictment,  they  having  been 
heretofore  in  due  manner  of  law  ac- 
quitted of  the  premises  in  and  by  the 
said  indictment  specified  and  charged 
upon  them;  and  for  plea  to  the  said 
indictment  they  say  that  heretofore, 
to-wit,   at   the   term    of    the 
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court  of 


-,  1916,  they. 


the  said  -,  were  duly  arraigned 

upon  a  certain  indictment  which 
charged  them,  the  said  defendants,  that 
at   ,   on   the   day    of 


,    1916,   they   with    force     and 

arms,  feloniously,  willfully  and  of  their 
malice  aforethought,  did  kill  and  mur- 
der one  ,  contrary  to  the  form 

of  the  statute  in  such  case  made  and 
provided. 

And  the  said  defendants  further  say 
that  the  said  murder,  so  charged  upon 
them  in  the  said  last  mentioned  indict- 
ment as  aforesaid,  included  the  burning 

of  the   house   of  the  said  at 

said  time,  supposed  to  have  been  com- 
mitted by  said  defendants. 

To  which  said  last  mentioned  indict- 
ment they  did  then  and  there  severally 
plead  not  guilty,  and  thereupon  a  jury 
then  and  there  duly  summoned,  em- 
paneled and  sworn  to  try  the  said  issue 
so  joined,  upon  their  oaths  did  say  that 

the    said   were    severally  not 

guilty  of  the  said  murder;  whereupon 
it  was  then  and  there  considered  by 
the  said  court  that  the  said  defendants 
sliould  go  thereof  acquitted,  as  appears 
by  the  records  of  the  said  proceedings 
now  remaining  here  in  court. 

And  the  said  defendants  further  say 
that  the  defendants  now  here  pleading, 
and  the  defendants  in  the  aforesaid  in- 
dictment named  and  thereof  acquitted 
as  aforesaid,  are  respectivelj''  the  same 
identical  persons  and  that  the  said 
in  the  said  last  mentioned  in- 
dictment named  is  the  same  identical 
as  is  named  in  the  indictment 


to  which  the  said  defendants  are  now 
here  pleading. 

Wherefore  they  pray  judgment 
whether  the  (state)  will  or  ought  to 
prosecute  or  charge  them  on  account 
of  the  premises  in  the  said  indictment 
to  which  they  are  now  here  pleading 
contained  and  specified,  and  whether 
they  ought  to  answer  thereto,  and,  that 
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waive,^^  by  failure  to  claim  the  privilege,^^  or  by  going  to  trial  with- 
out a  reply  to  or  issue  on  his  plea  of  former  conviction,'*  or  by  failure 
to  object  to  prejudicial  steps  taken  during  the  former  trial,^^  or  by 


they. may  be  dismissed  by  this  court 
without  day."  (Queen  v.  Kin  Chew, 
8  Hawaii  370.) 

[a]  Plea  of  former  Jeopardy  inter- 
posed in  a  prosecution  for  obtainiiag 
money  by  false  pretenses,  based  on  ac- 
quittal of  the  charge  of  fraudulently 
entering  into  a  written  contract: 

"Now  comes  the  defendant  in  the 
above  entitled  caure  and  says  in  an- 
swer that  he  ought  not  to  be  further 
prosecuted  on  said  cause,  for  that  he 
has  been  tried  and  acquitted  on  said 
case  in  your  honor's  court,  the  law 
court  of  Pike  county,  Alabama,  at  the 
July  term,  1908,  on  complaint  sworn 
out  by  G.  W.  Henderson,  before  O. 
Worthy,  a  notary  public  and  ex-offlcio 
a  justice  of  the  peace,  and  made  re- 
turnable to  the  law  court  of  Pike  coun- 
ty, said  complaint  being  as  follows 
[admitting  the  formal  charging  partj : 
G.  W.  Henderson,  who,  being  duly 
sworn,  says,  on  oath,  that  ho  has  prob- 
able cause  for  believing  and  does  be- 
lieve that  in  Pike  county  within  twelve 
months  before  the  making  of  this  affi- 
davit, Eamon  Pierson  with  intent  to 
injure  or  defraud  his  employer,  G.  W. 
Henderson,  entered  into,  a  written  con- 
tract for  the  performance  of  an  act 
or  service  of  the  said  G.  W.  Henderson, 
and  thereby  obtained  $16  in  money 
from  the  said  G.  W.  Henderson,  and 
with  like  intent,  and  without  just 
cause,  and  without  refunding  such 
money,  refused  or  failed  to  perform 
such  act  or  service.  [Omitting  the  for- 
mal conclusion  and  signature.]  The  de- 
fendant says  that  on  this  complaint  he 
was  tried  in  your  honor's  court  at  the 
July  Term,  1908,  of  the  law  court  of 
Pike  county,  and  acquitted  of  this 
charge  in  said  court:  that  he  is  the 
identical  Eamon  Pierson  that  was 
charged  in  said  complaint  and  acquitted 
in  said  law  court  of  Pike  county  be- 
fore your  honor;  and  that  G.  W.  Hen- 
derson was  the  identical  G.  W.  Hender- 
son that  made  the  complaint  in  said 
court.  The  defendant  further  says 
that,  he  having  been  acquitted  of  this 
offense  once  in  the  law  court  of  Pike 
county  he  ought  not  to  be  further 
prosecuted  in  this  case.     Wherefore  he 


prays     judgment,"     etc.       Pierson     v. 
State,  159  Ala.  6,  48  So.  813. 

For  other  forms,  see  9  Standard 
Proc.  686,  and  the  supplement  to  this 
work;  also  the  following  cases:  Clem 
r.  State,  42  Ind.  420,  13  Am.  Rep.  369; 
State  v.  Fink,  186  Mo.  50,  84  S.  W. 
921;  State  v.  Hamilton,  80  S.  C.  435, 
61  S.  E.  965,  128  Am.  St.  Rep.  881. 

56.  Ind.— Blocher  v.  State,  177  Ind. 
356,  98  N.  E.  118.  Kan.— State  v. 
White,  71  Kan.  356,  80  Pac.  589.  N.  D. 
State  V.  Barnes,  29  N,  D.  164,  150  N. 
W.  557.  Oan. — Reg.  v.  Bernard,  4  Out. 
603. 

See  generally  the  cases  throughout 
this  section. 

57.  State  v.  White,  71  Kan.  356,  80 
Pac.  589,  6  Ann.  Cas.  132;  State  f. 
Barnes,  29  N.  D.  164,  150  N.  W.  557. 

How  defense  of  former  jeopardy 
raised,  see  supra,  V,  B. 

58.  Ala.— Bolton  v.  State,  146  Ala. 
691,  40  So.  409.  Kan.— State  f.  White, 
71  Kan.  356,  80  Pac.  589,  6  Ann.  Cas. 
132.  Miss.— Powers  v.  State,  83  Miss. 
691,  36  So.  6.  Tenn.— McBean  v. 
State,  3  Heisk.  20.  See  also  Dyer  v. 
State,  11  Lea  509. 

59.  Ind.— Kingen  v.  State,  46  Ind. 
132.  Ky.— Williams  v.  Com.,  31  Ky.  L. 
Rep.  Ill,  101  S.  W.  381.  Wis.— Osborn 
V.  State,  143  Wis.  249,  126  N.  W.  737, 
31  L.  R.  A.  (N.  S.)   966. 

[a]  By  failure  to  object  to  the 
entry  of  a  nolle  prosequi,  after  jeopar- 
<ly  attached,  defendant  waives  his 
right  to  plead  former  jeopardy  (State 
i\  Garvey,  42  Conn.  232),  as  does  he 
by  failure  to  object  to  the  setting 
aside  of  a  verdict,  discharge  of  the 
jurv,  and  ordering  a  new  trial  (Ma- 
haiiy  r.  People,  31  Colo.  365,  73  Pac. 
26),  or  to  a  discharge  of  the  jury  be- 
cause of  the  temporary  absence  of  one 
of  the  accused  persons  during  the  trial. 
State  V.  Dry,  152  N.  C.  813,  67  S.  E. 
1000. 

[b]  But  see  Allen  i:  State,  52  Fla. 
1,  41  So.  593,  120  Am.  St.  Rep.  188, 
holding  defendant's  "silence  or  failure 
to  object  or  protest  against  the  dis- 
charge of  the  jury  did  not  constitute 
a  waiver  of  his  constitutional  right." 
Discharge  of  jury  with  consent   of  ac- 
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terminating  the  former  trial  by  quashing  the  indictment  by  his  own 

motion  or  demurrer.'^*'  m-       ri       Tm,         +i,      i 

2  By  Failure  To  Interpose  at  Proper  Time.^'i  —  Where  the  de- 
fendant fails  to  interpose  his  plea  of  former  jeopardy  before  entering 
upon  the  second  trial,  and  raises  it  for  the  first  time  on  motion  for  a 
new  trial  ^^  or  on  motion  in  arrest  of  judgment,^^  or  on  appeal,«^  the 
right  to  the  defense  will  be  treated  as  having  been  waived  or  aban- 

3.  By  Procuring  the  Verdict  To  Be  Set  Aside.  — The  accused 
waives  his  right  to  plead  a  conviction  in  bar  of  a  subsequent  prosecutipn 
by  procuring  the  verdict  therein  to  be  set  aside  and    a    new    trial 

4.  By  Reversal  of  the  Judgment.  —  a.  Generally.  —  The  defend- 
ant* by  procuring  a  reversal  of  a  judgment  of  conviction  for  error  on 
appeal  or  writ  of  error,  effectually  waives  his  claim  of  former  jeopardy 
therein,"*'  except  as  to  any  higher  degree  of  the  offense  than  the  one 
of  whicii  he  was  convicted  where  the  defendant's  appeal  does  not  operate 
as  a  waiver  of  his  right  to  plead  the  acquittal  of  such  higher  degree 


cused  as  constituting  jeopardy,  see  gen- 
erally supra,  111,  B,  3,  c. 

60.  See  supra,  III,  C,  3,  c. 

61.  Time  for  interposing  plea,  see 
infra,  V,  D. 

62.  Cal. — People  v.  Bennett,  114  Cal. 
56,  45  Pac.  1013.  Kan.— State  v.  Du- 
rein,  70  Kan.  1,  78  Pae.  152,  15  L.  E. 
A.  (N.  S.)  908.  Ore.— State  v.  Hougli- 
ton,  45  Ore.  110,  75  Pac.  887. 

See  infra,  V,  D. 

63.  See  siipra,  V,  B,  1. 

64.  See  supra,  V,  B,  1. 

65.  See  the  following:  U.  S.— United 
States  V.  Ball,  163  U.  S.   662,  16  Sup. 
Ct.  1192,  41  L.  ed.   300;   United  States 
f.  Gonzales,  206  Fed.  239.    Ala.— Booker 
V.  State,  151  Ala.  97,  44  So.  56;   State 
r.  McFarland,  121   Ala.  45,  25  So.  625. 
Cal. — People  v.   Ham    Tong,    155    Cal. 
579,    102    Pac.    263,    132   Am.    St.    Eep. 
110,   24  L.  E.  A.    (N.  S.)    481;   People 
V.    Lee   Look,    143    Cal.    216,     76     Pae. 
1028;  People  r.  Mooney,  132  Cal.  13,  63 
Pac.   1070.     Colo. — Mahany    v.    People, 
31   Colo.  365,  73  Pac.   26.     Ga.— Brant- 
ley V.  State,  132  Ga.  573,  64  S.  E.  676, 
131  Am.  St.  Eep.  218,  22  L.  E.  A.   (N. 
S.)    959;    Pride   r.   State,   125   Ga.    750, 
54   S.    E.   688;    Yeates   r.   Eoberson,     4 
Ga.  App.  573,  62  S.  E.  104.     111.— Ger- 
ard V.  People,  4  HI.  362.     Ind.— Joy  r. 
State,  14  Ind.  139.     la.— State  v.  Bow- 
man, 94  Iowa  228,  62  N.  W.  759.     Ky. 
Fain   v.   Com.,  109   Kv.    549,   59   S.   W. 
1091.     La.— State  v.   Walters,    16    La. 
Ann.,  400.     Mass. — Com.  v.  Brown,  167 
Mass.  144,  45  N.  E.  1.     Mich.— People 
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V.  Murray,  89  Mich.  276,  50  N.  W.  995, 
28  Am.  St.  Eep.  294,  14  L.  E.  A.  809. 
Mo.— State  r.  Snyder,  98  Mo.  555,  12 
S.  W.  369.  N.  y.— People  r.  Shields, 
34  Misc.  256,  69  N.  Y.  Supp.  620;  Peo- 
ple V.  McKay,  18  Johns.  212;  People  v. 
Casborus,  13  Johns.  351.  N.  C. — State 
r.  Lee,  114  N.  C.  844,  19  S.  E.  375. 
Okla. — Bonham  r.  State,  6  Okla.  Crim. 
230,  118  Pac.  149.  Pa.— Com.  v.  Gabor, 
209  Pa.  201,  58  Atl.  278.  S.  C— State 
V.  Hamilton,  80  S.  C.  435,  61  S.  E. 
965,  128  Am.  St.  Eep.  881;  State  V. 
Stephens,  13  S.  C.  285.  Tenn.— State 
V.  Hays,  2  Lea  156.  Tex. — Maines  v. 
State,  37  Tex.  Crim.  617,  40  S.  W.  490; 
Dubose  V.  State,  13  Tex.  App.  418.  Va. 
Cates  V.  Com.,  Ill  Va.  837,  69  S.  E. 
520,  44  L.  E.  A.  (N.  S.)  1047;  Briggs 
;•  Cora.,  82  Va.  554.  W.  Va.— State  v. 
Cross,  44  W.  Va.  315,  29  S.  E.  527. 
Wis. — In  re  Keenan,  7  Wis.  695. 

See  also''  supra,  ITT,  C,  3,  f ;  and 
supra,  TIT,  E,  4,  a,  (I)  and  (II). 

66.  See  the  following:  U.  S. — Stein- 
man  V.  United  States,  185  Fed.  47,  107 
C.  C.  A.  151;  United  States  r.  Watkins, 
3  Cranch  (C.  C.)  441,  28  Fed.  Cas.  No. 
16,649;  United  States  v.  Harding,  1 
Wall.  Jr.  127,  26  Fed.  Cas.  No.  15,301. 
Ala. — Ex  parte  Adams,  187  Ala.  10,  65 
So.  514;  Gunter  v.  State,  83  Ala.  96,  3 
So.  600;  Morrisette  r.  State,  77  Ala. 
71;  .Jeffries  v.  State,  40  Ala.  381;  Eey- 
nolds  i:  State,  1  Ala.  App.  24,  55  So. 
1016.  Ariz.— Kimball  v.  Territory,  13 
Ariz.  310,  115  Pae.  70;  Territory  v. 
Dorman,  1  Ariz.  56,  25  Pac.  516.     Ark. 
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of  the  offense  eliarged,^^  or  as  to  counts  of  the  former  indictment  of 


Carpenter  v.  State,  62  Ark.  286,  36  S. 
W.   900;   Johnson  v.  State,  29   Ark.   31, 
21  Am.  Eep.  154;  Stewart  V.  State,  13 
Ark.    720.      Cal.— People  v.    Grill,     151 
Cal.  592,  91  Pac.  515;  People  v.  Mooney, 
J32   Cal.   13,   63   Pae.   1070;    People    v. 
Tucker,  117  Cal.  229,  49  Pac.  134;  Peo- 
ple  V.   Travers,    77    Cal.   176,     19    Pac. 
268;  People  v.  Hardisson,  61  Cal.  378; 
People  V.  Barric,  49  Cal.  342;  People  v. 
Bannister,   4    Cal.   Unrep.   333,   34   Pac. 
710;  People  i\  Travers,  73  Cal.  580,  15 
Pac.    293.      Fla.— McNish   v.    State,    47 
Fla.    69,   36   So.    176;    Lovett   v.   State, 
33  Fla.   389,   14   So.   837.     Ga.— Perdue 
V.    State,    134    Ga.    300,    67  S.    E.    810; 
Rrantley  v.  State,  132  Ga.  573,  64  S.  E. 
676,  131  Am.  St.  Eep.  218,  22  L.  E.  A. 
(N.  S.)   959   {aprmed  in  217  U.  S.  2S4, 
30  Sup.   Ct.  514,  54  L.  ed.  768);  Pride 
f.    State,    125    Ga.    750,    54    S.    E.    688; 
Taylor  v.  State,  110   Ga.   150,  35  S.  E. 
161;    McGee    v.    State,    97    Ga.    360,    23 
S.  E.  831.     III.— Lane  v.  People,  10  111. 
305.     la. — State    r.    Knouse,    33    Iowa 
365.     Kan. — State    r.  Terreso,  56   Kan. 
126,  42  Pac.  354;  State  r.  Hart,  33  Kan. 
218,    6    Pae.    288.        Ky.— Haskins    v. 
Com.,    152    Ky.    805,    154     S.     W.     919 
(holding  that   after   reversal  of  a   con- 
viction, for  defective  indictment  [after 
three  mistrials  on  a  valid  indictment], 
defendant    could    not   interpose   a   plea 
of  former   conviction);    Ward   V.   Com., 
128    S.    W.    72;    Wells   V.    Com.,    9    Ky. 
L.   Eep.   658,   6   S.   W.   150;   Haskins   v. 
Com.,  8  Ky.  L.  Eep.  419,  1  S.  W.   730. 
La.— State  v.  Foley,  114  La.  412,  38  So. 
402;  State  v.  Walters,  16  La.  Ann.  400; 
State  v.  Eitchie,  3  La.  Ann.   715.     Md. 
Ford  V.  State,  12  Md.  514;  Cochrane  v. 
State,  6  Md.  400.     Mass.— Com.  v.  Mur- 
phy,  174  Mass.   369,  54  N.   E.   860,   75 
Am.    St.    Eep.    353,    48    L.    E.    A.    393; 
-Com.  V.  Call,  21  Pick.  509,  32  Am.  Dec. 
284.     Mich.— People  v.  Price,  74  Mich. 
37,  41  N.  W.  853;   People  v.  White,  68 
Mich.  648,  37  N.  W.  34.     Minn.— State 
V.   Brecht,  41   Minn.  50,  42  N.  W.  602. 
Miss.— Power  v.  State,  83  Miss.  691,  36 
So.  6.     Mo.— State  v.  Goddard,  162  Mo. 
198,    62    S.    W.    697.      Mont.— State    v. 
Thompson,   10   Mont.   549,   27   Pac.   349. 
Neb.— McGinn  v.   State,  46    Neb.    427, 
65  N.  W.  46,  50  Am.  St.  Eep.  617,  30 
L.  E.  A.  450.    N.  J.— Smith  v.  State,  41 
N.  J.  L.  598.    N.  Y.— McKee  v.  People, 
32   N.   Y.   239;    People  v.   Hartuug,   23 
How.   Pr.   314;   People  v.  Goodwin,  18 


Johns.  187,  9  Am.  Dec.  203;  People  v. 
Eulluff,  5  Park.  Crim.  77.  N.  C— State 
V.  Ehodes,  112  N.  C.  857,  17  S.  E. 
164.  Ohio.— Sutcliffe  v.  State,  18  Ohio 
469,  51  Am.  Dec.  459.  S.  C— State  v. 
Wyse,  33  S.  C.  582,  12  S.  E.  556.  S.  D. 
State  V.  Eeddington,  8  S.  D.  315,  66 
N.  W.  464.  Tenn.— State  v.  Thurston, 
3  Heisk.  67.  Tex.— Eads  v.  State  (Tex. 
Crim.),  176  S.  W.  574;  Chambers  v. 
State,  44  Tex.  Crim.  61,  68  S.  W.  286; 
Ex  parte  Graham,  43  Tex.  Crim.  643,  66 
S.  W.  840;  Harvey  v.  State,  35  Tex. 
Crim.  545,  64  S.  W.  623;  Thompson  v. 
State,  9  Tex.  App.  649.  Utah.— State 
V.  Kessler,  15  Utah  142,  49  Pac.  293, 
62  Am.  St.  Eep.  911.  Va.— Watts  v. 
Com.,  99  Va.  872,  39  S.  E.  706;  Ben- 
ton V.  Com.,  91  Va.  782, '21  S.  E.  495. 
Wash.— State  v.  Williams,  43  Wash. 
505,  86  Pae.  847;  State  v.  White,  8 
Wash.  230,  35  Pae.  1100;  State  v. 
Freidrich,  4  Wash.  204,  29  Pac.  1055, 
30  Pac.  328,  31  Pac.  332.  W.  Va. 
State  V.  Conkle,  16  W.  Va.  736;  Young- 
er V.  State,  2  W.  Va.  579,  98  Am.  Dec. 
791.  Eng.— Eeg.  v.  Drury,  3  C.  &  K. 
193,  3  Cox  C.  C.  544,  18  L.  J.  M.  C. 
189. 

See  also  supra,  III,  B,  5,  g. 

[a]  Illegal  Sentence  on  Valid  Con- 
viction.— Where  there  has  been  a  valid 
trial  and  verdict  of  conviction,  a  de- 
cision by  the  reviewing  court  that  the 
sentence  was  illegal,  will  entitle  the  ac- 
cused to  his  discharge.  Jenkins  v. 
State,   14   Ga.   App.   276,  80  S.   E.   688. 

[b]  Withdrawal  of  Lower  Grades 
of  a  Crime. — Where,  by  an  erroneous 
instruction  of  the  court,  the  lower 
grades  of  an  offense  are  withdrawn 
from  the  consideration  of  the  jury,  and 
a  conviction  on  the  highest  grade"^  is  re- 
versed for  want  of  sufficient  evidence, 
the  plea  of  former  jeopardy  cannot  be 
urged  against  a  new  trial  on  the  grades 
withdrawn.  Montgomery  v.  State,  136 
Wis.  119,  116  N.  W.  876,  18  L.  E.  A. 
(N.  S.)   339. 

67.  See  the  following:  Ala. — Berry 
f  State,  65  Ala.  117.  Alaska. — United 
States  V.  Owens,  2  Alaska  480.  Cal. 
People  V.  Gilmore,  4  Cal.  376,  60  Am. 
Dee.  620;  People  v.  Huntington,  8  Cal. 
App.  612,  97  Pac.  760;  Huntington  v. 
Superior  Court,  5  Cal.  App.  288,  90  Pac. 
141.  Fla.— West  v.  State,  55  Fla.  200, 
46  So.  93;  Ex  parte  Vickery,  51  Fla. 
141,  40  So.  77.     111.— People  v.  McGin- 
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which  he  was  acquitted.^^  A  reversal  of  the  conviction  of  one  defend- 
ant will  not  affect  the  judgment  of  acquittal  of  his  co-defendant.'^^ 

In  some  of  the  states,  however,  this  question  is  controlled  by  express 
provision  of  statute,'*'  or  of  the  constitution,  declaring  an  appeal  a 
waiver  of  the  right  to  plead  the  former  jeopardy.'^ 

b.  Pending  Appeal  hy  Defendant.  —  The  authorities  are  in  conflict 
upon  the  effect  of  the  pendency  of  an  undetermined  appeal  from  a 
former  conviction  on  a  subsequent  prosecution  for  the  same  offense. 
Some  hold  that  the  defendant  is  not  thereby  deprived  of  his  right  to 
plead  the  former  jeopardy ;"  while  others  hold  that  a  pending  appeal 
from  a  judgment  of  conviction  will  prevent  it  from  being  a  bar  to  an- 
other prosecution  for  the  same  offense.'^ 

D.  When  Plea  Must  Be  Interposed.  —  The  authorities  generally 
agree    that    a    plea    of    former    acquittal    or    conviction    should    be 


nis,  234  111.  68,  84  N.  E.  687,  123  Am. 
St.  Eep.  73.  la.— State  v.  Walker,  133 
Iowa  489,  110  N.  W.  925;  State  v. 
Smith,  132  Iowa  645,  109  N.  W.  115. 
La.— State  v.  Hornsby,  8  Eob.  583,  41 
Am.  Dec.  314.  Mich. — People  v.  Far- 
rell,  146  Mich.  264,  109  N.  W.  440. 
Miss.— Hurt  v.  State,  25  Miss.  378,  59 
Am.  Dec.  225.  Pa. — Com.  r.  Deitrick, 
221  Pa.  7,  70  Atl.  275.  Tex.— Jacksou 
V.  State  (Tex.  Grim.),  115  S.  W.  262. 

See  also  supra,  III,  B,  5,  b,  and 
supra,  III,  B,  6,  a,  and  the  numerous 
cases  cited. 

68.  Ala.— Bell  v.  State,  48  Ala.  684, 
17  Am.  Eep.  40;  Fisher  v.  State,  46 
Ala.  717.  La. — State  v.  Chandler,  5  La. 
Ann.  489,  52  Am.  Dee.  599;  State  r. 
Desmond,  5  La.  Ann.  398.  Mo. — State 
V.  Bruffey,  11  Mo.  App.  79.  Neb. 
George  v.  State,  59  Neb.  163,  80  N.  W. 
486;  Bohanan  v.  State,  18  Neb.  57,  24 
N.  W.  390,  53  Am.  Eep.  791.  Ohio. 
State  V.  Behimer,  20  Ohio  St.  572;  Les- 
lie V.  State,  18  Ohio  St.  390.  Tenn. 
Campbell  v.  State,  9  Yerg.  333,  30  Am. 
Dec.  417.  Va.— Stuart  v.  Com.,  28 
Gratt.   (69  Va.)   950. 

See  also  supra,  III,  B,  5,  c. 

69.  Ball  V.  United  States,  163  U.  S. 
662,  16  Sup.  Ct.  1192,  41  L.  ed.  300. 

70.  See  generally  the  statutes  and 
Ga.— Brantley  v.  State,  132  Ga.  573,  64 
S.  E.  676,  22  L.  E.  A.  (N.  S.)  959. 
Ind.— Veatch  v.  State,  60  Ind.  291.  Kan. 
State  r.  McCord,  8  Kan.  232,  12  Am. 
Eep.  469.  Ky.— Com.  v.  Arnold,  83  Kv. 
1,  4  Am.  St.  Eep.  114.  N.  Y.— People 
V.  Palmer,  109  N.  Y.  413,  17  N.  E.  213, 
4  Am.  St.  Eep.  477;  People  v.  Wheeler, 
79  App.  Div.  396,  79  N.  Y.  Supp.  454. 
Tex. — De  Leon  r.  State,  55  Tex.  Crim. 
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39,    114   S.     W.    828.      Va.— Briggs    v. 
Com.,  82  Va.  554. 

71.  Brantley  v.  State,  132  Ga.  573, 
64  S.  E.  676,  22  L.  E.  A.   (N.  S.)   959. 

72.  United  States  v.  Olsen,  57  Fed. 
579.  Set  also  Coleman  r.  Tennessee,  97 
U.  S.  509,  24  L.  ed.  L118,  holding  that 
a  plea  of  former  conviction  is  bad  un- 
less it  contains  the  averment  that  the 
prior  judgment  is  in  full  force,  and 
unreversed;  but  does  not  hold  that  the 
plea  should  also  show  that  no  appeal 
or  writ  of  error  has  been  taken  from 
the  judgment  pleaded  as  a  bar. 

fa]  Under  the  Philippine  code  of 
procedure,  a  conviction  and  sentence  of 
the  death  penalty  is  not  conclusive  un- 
til the  supreme  court  has  reviewed  the 
facts  and  the  law  as  applied  by  the 
court  below,  and  until  final  judgment 
has  been  rendered  by  such  supreme 
court  jeopardy  has  not  terminated,  so 
as  to  bar  a  second  trial  de  novo.  United 
States  V.  Laguna,  17  Phil.  Isl.  532.. 

73.  Boslev  r.  State,  69  Tex.  Crim, 
100,  153  S.  W.  878;  Harvev  v.  State,  56 
Tex.  Crim;  5,  121  S.  W.  501;  Dupree 
V.  State,  56  Tex.  Crim.  562,  120  S.  W. 
871,  23  L.  E.  A.  (N.  S.)  596. 

[a]  A  plea  of  former  conviction 
pending  appeal  must  be  accompanied 
by  a  motion  for  a  continuance  of  the 
second  prosecution  until  the  appeal  is 
determined.  Phillips  v.  State  (Tex. 
Crim.),  164  S.  W.  1004. 

[b]  Where  no  judgment  has  been  ren- 
dered ou  the  verdict,  and  the  question 
whether  that  verdict  shall  stand  is  still 
open  and  pending  on  a  bill  of  excep- 
tions filed  by  the  defendant,  such  for- 
mer verdict  will  not  support  a  plea  of 
former  conviction  as  a  bar  to  a  subse- 
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interposed  when  the  accused  is  arraigned,^*  and  either  before  or  at  the 
time  the  plea  of  not  guilty  is  entered/^  although  a  few  cases  hold  that 
a  plea  of  not  guilty  and  a  plea  of  former  conviction  cannot  be  inter- 
posed at  the  same  time  f'  but  it  is  within  the  discretion  of  the  court 
to  allow  the  accused  to  withdraw  his  plea  of  not  guilty,  and  enter  the 
special  plea  in  bar/^  or  to  refuse  such  permission  when  deemed  im- 
proper ^«  It  IS  generally  regarded  as  proper,  however,  to  allow  the 
accused  to  interpose  such  plea  at  any  time  during  the  trial  prior  to 
the  submission  of  the  issues  to  the  jury,^^  and  to  allow  defendant's 
counsel  a  reasonable  time  to  file  the  plea,  upon  request  therefor.^o  A 
plea  of  former  acquittal  does  not  operate  as  a  \^dthdrawal  of  a  plea 
o±  not  guilty,  previously  entered,  and  when  the  special  plea  is  over- 
ruled the  general  plea  remains. ^^ 

E.  Joinder  of  Issue.  — While  issue  may  be  joined  on  a  plea  of 
former  acquittal  or  conviction  by  a  similiter,  it  is  regarded  as  the 
better  practice  to  file  a  special  replication  traversing  the  fact  of  the 
identity  of  the  offense  or  person,  or  pleading  facts  in  avoidance,  or  nul 
tiel  record,  where  the  alleged  acquittal  or  conviction  is  controverted  ^2 


quent  prosecution  for  the  same  offense. 
Com,  V.  Fraher,  126  Mass.  265. 

74.  See  infra,  V,  F,  note  3. 

As  to  arraignment  and  plea  generally 
see  the  title  "Arraignment  and.  Plea." 

75.  U.  S.— Thompson  v.  IJnited 
States,  155  U.  S.  271,  15  Sup.  Ct.  73, 
39  L.  ed.  146.  Ga.— Sable  v.  State,  14 
Ga.  App.  816,  82  S.  E.  379.  Kan.— State 
r.  White,  71  Kan.  356,  80  Pac.  589,  6 
Ann.  Cas.  132.  Miss.— Wadlev  v.  State, 
96  Miss.  77,  50  So.  494.  N,  M.— Terri- 
tory V.  Lobato,  17  N.  M.  666,  134  Pac. 
222.  N.  C— State  v.  Eespass,  85  N.  C. 
534;  State  v.  Pollard,  83  N.  C.  597. 
N.  D.— State  v.  Barnes,  29  N.  D.  164, 
150  N.  W.  557.  Okla.— Jackson  v. 
State,  11  Okla.  Crim.  523,  148  Pac. 
1058.  Pa.— Solliday  v.  Com.,  28  Pa. 
13.  S.  D.—Ex  parte  Nesson,  25  S.  D. 
330,  126  N.  W.  594.  Tenn,— McNulty 
V.  State,  110  Tenn.  482,  75  S.  W.  1015. 
Wyo.— McGinnis  v.  State,  17  Wyo.  106, 
96  Pac.  525. 

[a]  A  plea  of  former  acquittal  will 
not  be  considered  on  appeal  unless  in- 
terposed on  arraignment  and  incor- 
porated in  the  case  made.  Petitti  v. 
State,  3  Okla.  Crim.  587,  107  Pac.  954. 

76.  Davis  v.  State,  51  Neb.  301,  70 
N.  W.  984;  Korth  v.  State,  46  Neb. 
631,  65  N.  W.  792;  Marshall  v.  State, 
6  Neb.  120,  29  Am.  Eep.  363;  State  v. 
Copeland,  2  Swan  (Tenn.)  626;  Hill  v. 
State,  2  Yerg.   (Tenn.)   248. 

77.  Wadley  v.  State,  96  Miss.  77,  50 
So.  494;  Howard  v.  State,  83  Miss.  378, 


35  So.  653;  Davis  v.  State,  51  Neb.  301, 
70  N.  W.  984. 

78.  Ga.— Hall  v.  State,  103  Ga.  403, 
29  S.  E.  915.  Pa.^Com.  v.  Maher,  16 
Phila.  451.  Utah.—/?!  re  Barton,  6  Utah 
264,   21   Pac.   998. 

79.  Cal.— People  r.  Stewart,  64  Cal. 

60,  28  Pac.  112;  People  v.  Solani,  6  Cal. 
App.  103,  91  Pac.  654.  lU.— People  v. 
McGinnis,  234  111.  68,  84  N.  E.  687,  123 
Am.  St.  Eep.  73;  Dalton  v.  People,  224 
111.  333,  79  N.  E.  669.  Ky.— Pearce  v. 
Com.,  5  Ky.  L.  Eep.  407.  La.— State 
V.  O'Connor,  119  La.  464,  44  So.  265. 
Miss.— Wadley  v.  State,  96  Miss.  77,  50 
So.  494;  Howard  v.  State,  83  Miss.  378, 
35  So.  653.  Neb.— Davis  r.  State,  51 
Neb.  301,  70  N.  W.  984.  N.  D.— State 
V.  Barnes,  29  N.  D.  164,  150  N.  W.  557. 
Okla.— Jackson  v.  State,  11  Okla.  Crim. 
523,  148  Pac.  1058.  Tex.— Lee  r.  State 
(Tex.  Crim.),  148  S.  W.  567;  Murray 
V.  State,  56  Tex.  Crim.  438,  120  S.  W. 
437. 

[a]  The  plea  of  former  jeopardy, 
conviction  or  acquittal  may  be  entered 
at  a  term  subsequent  to  that  at  which 
a  plea  of  not  guilty  has  been  inter- 
posed. Ex  parte  Nesson,  25  S.  D.  330, 
126  N.  W.  594. 

80.  Coon  V.  State,  21  Tex.  App.  332, 
17  S.  W.  351. 

81.  Tandy  v.  State,  94  Wis.  498,  69 
N.   W.    160. 

82.  Ala.— Wesson  v.  State,  109  Ala. 

61,  19  So.  514.  See  Walkley  r.  State, 
133  Ala.  183,  31  So.  854,  relative  to 
sufficiency  of  replication.     Colo. — Epley 
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Where  it  appears  upon  the  face  of  the  plea  that  it  is  legally  msufficient, 
in  either  ^rm  or  substance,  a  demurrer  will  he,''  but  otherwise  the 
plea  is  not  subject  to  demurrer,^*  since  a  demurrer  is  a  confession 
of  the  truth  of  the  averments  contained  m  the  plea.^^  Where  a  plea 
of  former  conviction  fails  to  state  any  reason  why  the  defendant  could 
not  be  tried  for  the  offense  charged,  it  may  be  treated  as  a  nullity  and 
stricken  out  on  motion,  without  a  replication  or  demurrer.««  A  traverse 


V.  People,  51  Colo.  596,  119  Pac.  1062. 
Fla.— Tufts  V.  State,  41  Ma.  663,  27  So. 
218.  Miss.— King  v.  State,  99  Miss.  23, 
54  So.  657.  N.  M.— Territory  v.  Donahue, 
16  N.  M.  17,  113  Pac.  601.  Ohio.— Mil- 
ler V.  State,  3  Ohio  St.  475.  Tenn. 
State  V.  Clenny,  1  Head  270;  Hite  'W. 
State,  9  Yerg.  357;  State  v.  Colvm  11 
Humph.  599,  54  Am.  Dec.  58.  Vt. 
State  V.  Conlin,  27  Vt.  318.  Va.— Page 
V.  Com.,  27  Gratt.  (68  Va.)  954.  W.  Va. 
State  V.  Friedley,  73  W.  Va.  684,  80 
S.  E.  1112;  State  i:  Cross,  44  W.  Va. 
315,  29  S.  E.  527.  Eng.— Eeg.  v.  Con- 
nell,  6  Cox  C.  C.  178;  Keg.  v.  Bird,  5 
Cox  C.  C.  11;  Eex  v.  Bowman,  6  Car. 
&  P.  101,  337,  25  E.  C.  L.  342,  462; 
Eex  V.  Wildey,  1  Maule  &  S.  183;  1 
Chitty  Cr.  L.  460. 

[a]  The  reply  of  nul  tiel  record  is 
not  good,  where  a  plea  of  autrefois  ac- 
quit raises  a  mixed  question  of  fact 
and  record.  In  such  case  the  plea 
should  be  traversed  so  as  to  place  it 
before  the  jury.  Com.  v.  Boyer,  8  Phila. 
(Pa.)  611.  See  also  Ala.— Carter  v. 
State,  107  Ala.  146,  18  So.  232;  Henry 
V.  State,  33  Ala.  389.  Ky.— Duncan  v. 
Com.,  6  Dana  295.  Mass. — Com.  v.  Cur- 
tis, 11  Pick.  134. 

[b]  It  is  better  practice  to  reply  to 
a  plea  of  former  jeopardy,  instead  of 
demurring  thereto.  McNish  V.  State, 
47  Fla.  69,  36  So.  176. 

83.  Ala.— Wiggs  v.  State,  5  Ala.  189, 
59  So.  516.  Fla. — McNish  v.  State,  47 
Fla.  69,  36  So.  176.  Ind.— Hensley  v. 
State,  107  Ind.  587,  8  N.  E.  692.  Me. 
State  V.  Jellison,  104  Me.  281,  71  Atl. 
716.  Mass. — Com.  v.  Bressant,  126 
Mass.  246;  King  V.  State,  99  Miss.  23, 
54  So.  657.  Mo. — State  r.  Laughlin,  180 
Mo.  342,  79  S.  W.  401.  N.  J.— State  v. 
Gratz,  86  N.  J.  L.  483,  92  Atl.  87; 
State  V.  Eosa,  72  N.  J.  L.  462,  62  Atl. 
695.  Pa.— Com.  v.  Shoener,  216  Pa. 
71,  64  Atl.  890.  S.  0.— State  v.  Dewees, 
76  S.  C.  72,  56  S.  E.  674.  Tex. 
Brothers  v.  State,  22  Tex.  App.  447,  3 
S.  W.  737.  Vt.— State  v.  Locklin,  59 
Vt.    654,   10    Atl.   464.     W.   Va.— State 
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v.  Evans,  33  W.  Va.  417,  10  S.  E.  792. 
Eng. — Keg.  v.  Connell,  6  Cox  C.  C. 
178;  Eex  v.  Vandercomb,  2  East  P.  C. 
519,  2  Leach  C.  C.  711. 

[a]  Insufficient  accusation,  shown  by 
a  plea  of  former  jeopardy,  is  ground 
for  striking  out  the  plea.  Williams  v. 
State,  34  Tex.  Grim.  433,  30  S.  W.  1063. 

[b]  Joinder  of  issue  on  the  plea, 
after  demurrer  is  overruled,  and  trial 
on  its  merits,  operates  as  abandonment 
or  waiver  of  the  demurrer.  State  v. 
Caldwell,  70  Ark.  74,  66  S.  W.  150. 

[c]  Replication  after  demurrer  is 
sustained  to  the  plea  is  a  waiver  of 
the  demurrer  where  the  decision  sus- 
taining same  has  not  been  recorded. 
State  V.  Barrett,  54  Ind.  434. 

84.  Ala.— Hollis  v.  State,  123  Ala. 
74,  26  So.  231.  Ky.— Eaubold  f.  Com., 
Ill  Kv.  433,  63  S.  W.  781.  S.  0, 
State  V.  Dewees,  76  S.  C.  72,  56  S.  E. 
674.  Tex. — Emmons  v.  State,  34  Tex. 
Grim.  118,  29  S.  W.  475;  Eudder  V. 
State,  29  Tex.  App.  262,  15  S.  W.  717; 
Shubert  v.  State,  21  Tex.  App.  551,  2 
S.  W.  883. 

85.  Colo. — Dockstader  v.  People,  43 
Colo.  437,  97  Pac.  254.  Mass.— Com.  v. 
Bosworth,  113  Mass.  200,  18  Am.  Eep. 
467.  Miss. — Smith  f.  State,  101  Miss. 
853,  58  So.  539.  N.  J.— State  v.  Acker- 
man,  64  N.  .1.  L.  99,  45  Atl.  27. 

[a]  While  a  demurrer  to  a  plea  of 
autrefois  acquit  admits  the  statements 
of  facts,  well  pleaded,  to  be  true,  it 
does  not  admit  the  correctness  of  state- 
ments or  conditions  of  law.  State  v. 
Jellison,  104  Me.  281,  71  Atl.  716. 

[b]  On  demurrer  to  a  plea  of  former 
acquittal,  the  defendant  is  entitled  to 
judgment  if  the  indictment  is  bad,  ir- 
respective of  the  suflaciency  of  the  plea. 
People  V.  Krummer,  4  Park.  Grim. 
(N.  Y.)  217. 

86.  Fla.— O'Brien  v.  State,  55  Fla. 
146,  47  So.  11;  Strobhar  v.  State,  55 
Fla.  167,  47  So.  4;  Ellis  v.  State,  25 
Fla.  702,  6  So.  768.  Neb.— Davis  v. 
State,  51  Neb.  301,  70  N.  W.  984.  Tex. 
Lindley   v.   State,  57    Tex,    Grim.   305, 
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or  similiter  will  be  assumed,  where  none  is  filed  or  entered  to  a  plea 
of  former  acquittal  or  conviction,  and  the  issue  as  raised  by  the  plea 
tried  and  determined,®^  and  in  some  states  the  necessity  for  a  reply  or 
demurrer  has  been  abrogated  by  statute.««  Where  a  defendant  is  on 
trial  as  principal,  and  it  appears  that  he  has  been  convicted  as  ac- 
cessory on  the  same  charge  and  has  appealed,  his  motion  for  a  post- 
ponement until  the  final  determination  of  the  appeal  to  enable  him  to 
plead  either  a  former  conviction  or  acquittal,  should  be  granted.^^ 
F.  Determination.  —  Where  there  is  a  plea  of  not  guilty  and  a 
plea  of  former  acquittal  or  conviction,  the  defendant  is  entitled 
to  a  verdict  on  each  plea,9o  and  a  verdict  of  conviction  cannot 
be  sustained  in  the  absence  of  a  verdict  adverse  to  the  accused  on  the 
special  plea  in  bar,si  unless  he  waives  his  right  to  a  separate  verdict  on 
the  latter,^2  except  where  the  plea  raises  only  issues  of  law,  which 
may  be  tested  by  demurrer,^^'  or  such  issues  as  are  determined  by  the 


122  S.  W.  873.     Va.— Worthan  v.  Com., 
5  Eand.  (26  Va.)  669. 

But  see  Lovett  v.  State,  80  Ga.  255, 
4  S.  E.  912. 

87.  Mass.— Com.  -;;.  McCauley,  105 
Mass.  69.  N.  J. — State  v.  Ackerman, 
64  N.  J.  L.  99,  45  Atl.  27;  Berrian  v. 
State,  22  N.  J.  L.  9.  N.  C— State  v. 
Swepson,  81  N.  C.  571.  Ore.— State 
V.  Howe,  27  Ore.  138,  44  Pac.  672. 
Wash.— State  v.  Lewis,  31  Wash.  75,  71 
Pac.  778. 

88.  la. — State  v.  Jamison,  104  Iowa 
343,  73  N.  W.  831.  Ky.— Com.  r.  Eose, 
107  Kv.  566,  54  S.  W.  863;  Vowells  v. 
Com.,  83  Ky.  193,  7  Ky.  L.  Eep.  176. 
Wash.— State  v.  Lewis,  31  Wash.  75,  71 
Pac.   778. 

89.  Harrison  v.  State,  69  Tex.  Crim. 
152,   151  S.  W.  552. 

90.  Ala.— Dominick  v.  State,  40  Ala. 
680,  91  Am.  Dec.  496;  Eeynolds  v. 
State,  1  Ala.  App.  24,  55  So.  1016.  Ark. 
Caldwell  v.  State,  69  Ark.  322,  63  S.  W. 
59,  70  Ark.  74,  66  S.  W.  150.  Cal. 
People  V.  Fuqua,  61  Cal.  377;  People 
V.  Helbine:,  59  Cal.  567;  People  v.  Kin- 
sey,  51  Cal.  278;  People  v.  O'Leary,  2 
Cal.  IJnrep.  843,  16  Pac,  884.  Ga. 
Thomas  v.  State,  7  Ga.  App.  637,  67 
S.  E.  894.  Idaho.— State  v.  Gutke,  25 
Idaho  737,  139  Pac.  346.  Ky.— Eau- 
bold  i:  Com.,  Ill  Ky.  433,  63  S.  W. 
781;  Chesapeake,  etc.  E.  Co.  v.  Com., 
88  Ky.  368,  11  S.  W.  87.  La.— State 
V.  Judge,  42  La.  Ann.  414,  7  So.  678. 
Mo. — State  r.  Manning,  168  Mo.  418, 
68  S.  W.  341;  State  v.  Laughlin,  168 
Mo.  415,  68  S.  W.  340;  State  v.  Wise- 
back,  139  Mo.  214,  40  S.  W.  946;  State 
V.  Huffman,  136  Mo.  58,  37  S.  W.  797; 


State  V.  Spurgeon,  102  Mo.  App.  34,  74 
S.  W.  453.  N.  J.— State  v.  Ackerman, 
64  N.  J.  L.  99,  45  Atl.  27.  N.  Y. 
People  v.  Connor,  142  N.  Y.  130,  36 
N.  E.  807  {aifirming  65  Hun  392,  20 
N.  Y.  Supp.  209,  8  N.  Y.  Cr.  439). 
S.  D.— State  r.  Irwin,  17  S.  D.  380,  97 
N.  W.  7;  State  v.  Kieffer,  17  S.  D. 
67,  95  N.  W.  289.  Tex.— Funderburk 
V.  State  (Tex.  Crim.),  64  S.  W.  1059; 
Cook  V.  State,  43  Tex.  Crim.  182,  63 
S.  W.  872;  Prine  r.  State,  41  Tex.  300; 
Woodward  r.  State,  42  Tex.  Crim.  188, 

58  S.  W.  135;  Scott  v.  State  (Tex. 
Crim.),  68  S.  W.  680;  Munch  v.  State, 
25  Tex.  App.  30,  7  S.  W.  341.  W.  Va. 
State  V.  Cross,  44  W.  Va.  315,  29  S.  E. 
527;  State  v.  Hudkins,  35  W.  Va.  247, 
13  S.  E.  367.  Wyo.— McGinnis  v.  State, 
17  Wyo.  106,  96  Pac.  525.  Eng.— Eex 
V.  Parry,  7  Car.  &  P.  836,  1  Jur.  674, 
32  E.  C.  L.  898. 

91.  Ala.— Spraggins  v.  State,  139 
Ala.  93,  35  So.  1000;  Moody  v.  State, 
60  Ala.  78;  Dominick  v.  State,  40  Ala. 
680,  91  Am.  Dec.  496.  Cal.— People  v. 
Euqua,  61  Cal.  377;  People    v.   Helbing, 

59  Cal.  567;  People  v.  Kinsey,  51  Cal. 
278.  Idaho.— State  v.  Gutke,  25  Idaho 
737,  139  Pac.  346.  Mo.— State  v.  Wise- 
back,  139  Mo.  214,  40  S.  W.  946.  Okla. 
Bonham  v.  State,  6  Okla.  Crim.  227,  118 
Pac.  159.  Pa.— Solliday  v.  State,  28 
Pa.  13;  Com.  v.  Demiith,  12  Serg.  & 
E.  389.  S.  D.— State  v.  Kieffer,  17  S. 
D.  67,  95  N.  W.  289;  State  v.  Hud- 
kins, 35  W.  Va.  247,  13  S.  E.  367. 

See  supra,  V,  C,  1. 

92.  State  v.  Spurgeon,  102  Mo.  App. 
34,  74  S.  W.  453. 

93.  La.— State  v.  Foley,  114  La.  412, 
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record  and  which  the  court  should  pass  upon,^^  or  instruct  the  ,iury 
as  to  its  finding  thereon.''^  But  since  such  a  plea  is  not  treated  so 
much  as  involving  the  guilt  or  innocence  of  the  accused,  as  the  de- 
termination of  a  civil  issue,  it  may  be  decided  by  the  court  upon 
agreement  of  the  parties,''^  or  by  failure  of  aecused_  to  object  m  time 
to  the  trial  of  that  issue  by  the  court.^^  The  issue  raised  by  the  special 
plea  in  bar  and  that  of  the  plea  of  not  guilty  may  be  submitted  to 
the  same  jury ««  and  some  cases  hold  that  the  two  issues  may  be  tried 
and  submitted  at  the  same  time,  to  the  same  jury,  and  separate  find- 
ino-s  made  «^  in  the  absence  of  any  request  for  separate  submission  _ot 
the  pleas,^'  or  to  a  separate  jury  empaneled  for  the  trial  of  the  special 
issue  -  but  the  weight  of  authority  holds  that  the  special  plea  m  bar 
must'  be  disposed  of  before  the  general  issue  is  submitted  to  the  jury.^ 
G.  Judgment  and  Pleading  Over.  —  Wli ere  the  findings  on  the 
plea  of  former  acquittal  or  conviction  are  in  favor  of  the  accused,  he 


38  So.  402;  State  v.  Lee,  46  La.  Ann. 
623,  15  So.  159;  State  v.  Paterno,  43 
La.  Ann.  514,  9  So.  442.  Md.— Watson 
r.  State,  105  Md.  650,  66  Atl.  635.  Mo. 
State  V.  Laughlin,  180  Mo.  342,  79  S. 
W.  401;  State  v.  Manning,  168  Mo. 
418,  68  S.  W.  341;  State  i'.  Williams, 
152  Mo.  115,  53  S.  W.  424,  75  Am.  St. 
Rep.  441.  Wis. — Lanphere  V.  State,  114 
Wis.  193,  89  N.  W.  128.  Wye— Mc- 
Ginnis  v.  State,  17  Wyo.  106,  96  Pae. 
525.  Eng.— Eeg.  v.  Connell,  6  Cox  C. 
C.  178. 

94.  U.  S. — Peters  v.  TJniterl  States, 
94  Fed.  127,  36  C.  C.  A.  105.  Md. 
Watson  v.  State,  105  Md.  650,  66  Atl. 
635.  W.  Va.— State  v.  Cross,  44  W.  Va. 
315,  29  S.  E.  527.  Wyo. — MeGinnis  r. 
State,  17  Wyo.  106,  96  Pac.  525.  Eng. 
Eeg.  V.  Connell,  6  Cox  C.  C.  178. 

95.  People  r.  Palassou,  14  Cal.  App. 
123,  111  Pac.  109. 

96.  State  r.  Aekerman,  64  N.  J.  L. 
99,  45  Atl.  27;  State  r.  Cale,  150  N.  C. 
805,  63  S.  E.  958;  State  v.  White,  146 
N.  C.  608,  60  S.  E.  505;  State  r.  Ells- 
worth, 131  N.  C.  773,  42  S.  E.  699,  92 
Am.  St.  Eep.  790. 

[a]  Where  a  plea  of  former  con- 
viction is  sustained  by  the  court  after 
a  verdict  of  guilty,  the  proper  practice 
is  to  strike  out  the  verdict  and  sus- 
tain the  plea  as  upon  a  demurrer  by 
the  state.  State  v.  Taylor,  133  N.  C. 
755,  46  S.  E.  5. 

97.  Thomas  v.  State,  7  Ga.  App. 
637,   67   S.   E.   894. 

98.  Mo.— State  v.  Manning,  168  Mo. 
418,  68  S.  W.  341;  State  v.  Wiseback, 
139  Mo.  214,  40  S.  W.  946.  N.  Y.— Peo- 
ple V.  Connor,  142  N.  Y.  130,  36  N.  E. 
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807  (affirming  65  Hun  392,  20  N.  Y. 
Supp.  209,  8  N.  Y.  Cr.  439).  Okla. 
Bonham  r.  State,  6  Okla.  Crim.  227, 
118  Pac.  159.  W.  Va.— State  v.  Hud- 
kins,  35  W.  Va.  247,  13  S.  E.  367. 

But  see  State  v.  Cale,  150  N.  C.  805, 
63  S.  E.  958. 

99.  Ala. — Wiggs  r.  State,  5  Ala.  App. 
189,  59  So.  516.  Mo. — State  v.  Spur- 
gcon,  102  Mo.  App.  34,  74  S.  W.  453. 
N.  Y.— People  r.  Connor,  142  N.  Y.  130, 
36  N.  E.  807  (a firming  65  Hun  392,  20 
N.  Y.  Supp.  209,  8  N.  Y.  Cr.  439).  Okla. 
Bonham  r.  State,  6  Okla.  Crim.  227,  118 
Pac.  159.  Pa.— Solliday  v.  Cain,  28  Pa. 
13.  Tex.— Davis  r.  State,  42  Tex.  494. 
W.  Va.— State  r.  Hudkins,  35  W.  Va. 
247,  13  S.  E.  367. 

1.  Wiggs  r.  State,  5  Ala.  App.  189, 
59  So.  516;  Moody  v.  State,  60  Ala.  78; 
Faulk  r.  State,  52  Ala.  415;  Eeynolds  v. 
State,  1  Ala.  App.  24,  55  So.  1016; 
State  V.  Spurgeon,  102  Mo.  App.  34,  74 
S.  W.  453. 

2.  People  i:  Trimble,  60  Hun  364,  15 
N.  Y.  Supp.  60  {affirmed  iu  131  N.  Y. 
118,  29  N.  E.  1100). 

3.  U.  S.  —  Thompson  f.  United 
States,  155  U.  S.  271,  15  Sup.  Ct.  73,  39 
L.  ed.  146.  Ala.— De  Arman  r.  State, 
77  Ala.  10;  Moodv  v.  State,  60  Ala.  78; 
Faulk  r.  State,  52  Ala.  415;  Foster  v. 
State,  39  Ala.  229;  Henrv  r.  State,  33 
Ala.  389.  Ark.— Lee  i".  State,  26  Ark. 
260,  7  Am.  Eep.  611.  Ga.— McWill- 
iams  r.  State,  110  Ga.  290,  34  S.  E.  1016. 
Ind.— Clem  r.  State,  42  Ind.  420,  13  Am. 
Eep.  369.  La.— State  v.  Judge,  42  La. 
Ann.  414,  7  So.  678.  Mass.— Com.  v. 
Merrill,  8  Allen  545.  N.  C— State  f. 
Eespass,  85  N.  C.  534;  State  v.  Pollard, 
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must  be  discharged  ;*  but  if  the  findings  are  against  him,  the  judgment 
is  respondeat  ouster,  and  he  is  entitled  to  plead  over,  if  he  has  not 
done  so,^  unless  he  waives  the  right,"  or  his  plea  of  not  guilty  has  been 
entered,  and  submitted  to  the  jury  in  conjunction  with  the  plea  of 
former  acquittal  or  conviction,''  and  he  may  plea  not  guilty  and  have 
a  trial  on  the  merits.^  In  some  jurisdictions,  where  the  findings  on  a 
plea  of  former  acquittal  or  conviction  are  against  the  accused,  a  final 
judgment  is  entered  against  him  under  the  accusation,''  particularly 
where  he  takes  exceptions  to  the  finding  on  the  special  plea  and  stands 
on  his  exceptions.^"  If  a  demurrer  to  a  plea  of  former  acquittal  or 
conviction  is  overruled,  the  accused  is  entitled  to  discharge,"  unless 
the  state  exercises  its  right  to  reply  ;^2  and  where  the  court  sustains 
a  plea  of  former  conviction  after  the  jury  has  returned  a  verdict  of 
guilty,  the  verdict  should  be  stricken  out  and  the  plea  sustained  as 
upon  a  demurrer  by  the  state.^^  Wliile  the  judgment  on  a  plea  of  for- 
mer acquittal  or  conviction  should  be  entered  of  record,^*  a  failure 
to  enter  such  judgment  against  the  accused  is  not  such   a  material 


83  N".  C.  597.  Pa.— Com.  v.  Demuth,  12 
Serg.  &  R.  389.  Eng.— Roche 's  Case, 
1  Leach  C.  C.  134. 

4.  N.  J. — State  v.  Ackerman,  64  N. 
J.  L.  99,  45  Atl.  27.  N.  C— See  State  v. 
Taylor,  133  N.  C.  755,  46  S.  E.  5.  Ore. 
State  V.  Holloway,  57  Ore.  162,  110 
Pac.  397,  791.  W.  Va.— State  v.  Cross, 
44  W.  Va.  315,  29  S.  E.  527. 

5.  Colo. — Hughes  v.  People,  8  Colo. 
536,  9  Pac.  50.  la.— State  r.  Green,  16 
Iowa  239.  Mass. — Com.  v.  Golding,  14 
Gray  49;  Com.  v.  Goddard,  13  Mass. 
455.  Miss. — McGuire  v.  State,  35  Miss. 
366,  72  Am.  Dec.  124.  N.  J.— State  v. 
Ackerman,  64  N.  J.  L.  99,  45  Atl.  27. 
N.  Y.— People  v.  Trimble,  131  N.  Y. 
118,  29  N.  E.  1100,  (affinning  60  Hun 
364,  15  N.  Y.  Supp.  60);  People  v. 
Saunders,  4  Park.  Crim.  196.  N.  C. 
State  V.  Pollard,  83  N.  C.  597.  Pa. 
I'oster  V.  Com.,  8  Watts  &  S.  77;  Barge 
r.  Com.,  3  Penr.  &  W.  262,  23  Am.  Dee. 
81.  Tenn.— State  v.  Thurston,  3  Heisk. 
67;  Fulkner  v.  State,  3  Heisk.  33.  But 
see  State  v.  Epps,  4  Sneed  552,  holding 
to  the  contrary  in  ease  of  misdemean- 
ors. Vt.— State  r.  Pianfetti,  79  Vt.  236, 
65  Atl.  84.  W.  Va.— See  State  v.  Cross, 
44  W.  Va.  315,  29  S.  E.  527.  Wis.— Mc- 
Farland  r.  State,  68  Wis.  400,  32  N.  W. 
226,  60  Am.  Eep.  867. 

6.  State  V.  Green,  16  Iowa  239. 

7.  State  V.  Green,  16  Iowa  239.  See 
supra,  V,  D. 


8.  Mass.— Com.  v.  Wade,  17  Pick. 
395;  Com.  r.  Roby,  12  Pick.  496.  Miss. 
McGuire  v.  State,  35  Miss.' 366,  72  Am. 
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Coogan's  Case,  2  East  P.  C.  1001,  1 
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183,  105  Eng.  Reprint  69. 
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Epps,  4  Sneed  552.  Eng. — Rex  r.  Tay- 
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son, 8  East  107,  103  Eng.  Reprint  284; 
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cited. 
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716. 
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guilty.^^ 

r^r.  -a        ^c,A  I      15      People  v.  Trimble,  131  K'.  Y.  118, 

JOINDEB  AND  SPLITTING  OF  ACTIONS.  -  See  Joinder  of  Ac 

'^^  tions;  Successive  Suits. 
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CEOSS -REFERENCES : 

Consolidation  of  Actions ;  Several  Counts ; 

Duplicity ;  Severance ; 

Indictment  and  Information ;  Successive  Suits. 
Multifariousness ; 

As  to  joinder  of  divorce  actions  with  other  proceedings,  see  7 
Standard  Proc.  769. 

As  to  form  of  prayer  of  relief  Avhen  several  counts  are  pleaded,  see 
6  Standard  Proc.  714. 

As  to  form  of  verdict  where  there  are  several  counts  and  causes,  see 
the  title  "Verdicts." 

In  justices'  courts,  see  the  title  "Justices  of  the  Peace." 

For  further  •  references  and  cross-references  see  the  index  to  this 
work  and  the  notes  throughout  this  article. 

I.  SCOPE.  —  This  article  includes  the  subject  of  joinder  of  actions 
at  common  law  and  under  the  provisions  of  the  codes,  including  statu- 
tory modifications  where  the  common-law  pleading  prevails.  In- 
cidentally the  general  principles  of  multifariousness,  the  equity  equiv- 
alent of  misjoinder,  are  considered  as  affecting  the  rules  of  joinder 
under  the  codes,  the  specific  discussion  of  multifariousness  being  left 
to  a  later  article.^ 

n.  DEFINITIONS  AND  DISTINCTIONS.  —  A  joinder  of  actions 
in  civil  cases  is  the  union  of  two  or  more  causes  of  action  in  the  same 
declaration  or  complaint.^    It  is  the  combining  of  several  actions  into 


1.  See  the  title  "Multifariousness." 

2.  Bouv.  Law  Diet. 

[a]  "When  two  or  more  separate 
causes  of  actiou  exist  between  the  same 
parties,  i.  e.,  in  favor  of  the  same 
plaintiffs  against  the  same  defendants — 
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in  the  same  capacities  are  united  in 
the  same  suit  and  judgment  sought  on 
both,  not  on  one  or  the  other,  there 
is  a  joinder  of  actions."  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Heard  (Tex.  Civ. 
App.),  91  S.  W.  371. 
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one.3  The  setting  up  of  one  cause  of  action  and  asking  that,  in  the 
event  it  should  prove  unfounded,  another  might  be  tried  is  not  a 
joinder  of  actions.* 

A  misjoinder  of  actions  is  the  joining  of  several  demands,  which  the 
law  does  not  permit  to  be  joined.^  From  the  very  nature  of  things 
in  order  that  there  may  be  a  misjoinder  of  causes  of  action,  there 
must  be  two  or  more  causes  of  action  stated,^  and  they  must  be  Im- 
properly united,'^ 

The  equity  term  "multifariousness"  and  the  law  term  ''misjoinder" 
have  much  in  common,*  but  they  are  not  synonymous,^  although  they 
have  been  used  as  though  they  were." 

Misjoinder  of  Parties.  —The  term  ''misjoinder  of  causes"  of  action 
IS  not  equivalent  to  and  should  not  be  confounded  with  the  term  "mis- 


3.  Miami  Copper  Co.  v.  State 
(Ariz.),  149  Pae.  758.  See  Pom.  Code 
Eem.,  §336. 

4.  Robinson  v.  Rice,  20  Mo.  229; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Heard 
(Tex.  Civ.  App.),  91  S.  W.  371. 

5.  Bouv.  Law  Diet. 

[a]_  A  misjoinder  of  causes  of  ac- 
tion is  a/  joinder  of  causes  of  action 
belonging  to  different  classes  under  the 
statute.  Coddington  v.  Canaday,  157 
Ind.  243,  255,  61  N.  E.  567. 

6.  Mont. — Reid  v.  Hennessy  Co.,  45 
Mont.  462,  124  Pac.  273.  N.  Y.— City 
of  New  York  r.  Sixth  Ave.  E.  Co.,  77 
App.  Div.  367,  79  N.  Y.  Supp.  319.  S.  C. 
Hellams  v.  Switzer,  24  S.  C.  39. 

See  infra,  III,  L. 

7.  New  York  v.  Sixth  Ave.  R.  Co., 
77  App.  Div.  367,  79  N.  Y.  Supp.  319. 

8.  Neither  the  common-law  term 
"misjoinder"  nor  the  equity  term 
"multifariousness"  "has  reference,  in 
the  abstract,  to  the  merits  of  the  cause 
of  action  attempted  to  be  singly 
pleaded,  but  to  a  confusing  result 
wrought  by  their  joinder  in  statement 
in^  one  pleading.  The  assertion  of 
TiOither  goes  to  the  right  of  plaintiff  or 
complainant  to  recover  upon  the  sub- 
stance of  his  claim  foause  of  action), 
but  only  and  merely  asserts  the  ini- 
J.roper  joinder  of  two  or  more  causes 
of  action.  This  being  obviously  the 
true  nature  of  the  objections  for  'mis- 
joinder' and  'multifariousness,'  the 
conclusion  is  inevitable  that  such  ob- 
jections are  not  defenses  within  the 
known  and  accepted  meaning  of  that 
term.  They  go  only  to  form,  and  not 
to  substance."  Skains  v.  Barnes,  168 
Ala.  426,  53  So.   268. 

See  the  title   "Multifariousness." 
[a]     •*  'A  Mil  is  not  to  be  treated 


as  multifarious,  because  it  joins  two 
good  causes  of  complaint  growing  out 
of  the  same  transaction,  where  all  the 
defendants  are  interested  in  the  same 
claim  of  right,  and  where  the  relief 
asked  for  in  relation  to  each  is  of  the 
same  general  character.'  "  Story's  Eq. 
PI.,  §271;  Halstead  v.  Shephard,  23  Ala, 
558. 

[b]  For  other  definitions  of  multi- 
fariousness, see  Cal.— Whitehead  v. 
Sweet,  126  Cal.  67,  58  Pac.  376.  Minn. 
State  ex  rel.  Brooks-Scanlon  Lumb.  Co. 
v.  Knife  Falls  Boom  Corp.,  96  Minn. 
194,  104  N.  W.  817.  N.  C— Heggie  v. 
Hill,  95  N.  C.  303:  Young  v.  Young,  81 
N.  C.  91.  ' 

9.  Skains  v.  Barnes,  168  Ala.  426, 
53  So.  268;  Emans  v.  Emans,  14  N.  J. 
Eq.  114. 

[a]  "A  simple  misjoinder  of  differ- 
ent causes  of  complaint,  between  the 
same  parties,  which  cannot  convenient- 
ly and  properly  be  litigated  together,  is 
sometimes  called  multifariousness,  al- 
though the  ground  of  objection,  in  such 
cases,  depends  upon  an  entirely  differ- 
ent principle,  and  is  a  mere  matter  of 
convenience  in  the  administration  of 
justice."  "Warren  v.  Warren,  56  Me. 
360,   368. 

10.  Higgle  V.  Hill,  95  N.  C.  303; 
Bassett  v.  Warner,  23  Wis.  673,  689; 
Bliss  Code  PI.,   §290.    See  infra,  V,  A. 

[a]  "A  bill  is  multifarious,  as  the 
term  is  generally  understood,  when 
there  is  a  misjoinder  of  distinct  and 
independent  causes  of  action.  Adams 
Equity,  p.  309,  note  1.  Whether  a 
complaint  is  multifarious,  usually  re- 
solves itself  into  the  question,  whether 
the  causes  of  action  united  are  such 
that  they  may  be  joined  in  the  same 
action.     The   Code,   §267,   Sub.   Div.   1, 
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joinder  of  parties,"  although  the  two  expressions  are  sometimes  closely 
related.  ^^ 

Cumnlatlon  of  Actions.  —  And  the  Louisiana  expression  for  joinder  of 
actions — "cumulation  of  actions" — is  to  be  distinguished  from  the 
term  "consolidation  of  actions. "^^ 

III.  PRINCIPLES  DETERMINING  WHETHER  ONE  OR  MORE 
CAUSE  OF  ACTION  IS  STATED. —  A.  In  General. —  The  ques- 
tion of  misjoinder,  whether  at  common  law,  in  eqaity,  or  under  the 
codes,  frequently  involves  the  question  of  whether  a  given  state  of  facts 
constitutes  more  than  one  cause  of  action,  for  clearly  if  but  one  cause  pf 
action  is  stated  there  is  no  joinder  of  actions  and  the  objection  of  mis- 
joinder fails.^=^  So  also  where  the  demands  are  such  that,  if  treated 
as  separate  causes  of  action,  they  could  not  be  joined,  the  complaint 


provides,  'that  causes  of  action  may 
be  joined  when  they  arise  out  of  the 
same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action. ' 
This  section  of  the  code,  we  do  not 
think,  makes  any  substantial  change  in 
the  rules  of  practice  which  obtained 
before  the  adoption  of  the  code  in  the 
courts  of  equity  with  regard  to  multi- 
fariousness." Heggie  v.  Hill,  95  N.  C. 
303. 

11.  la.— Grant  r.  McCarty,  38  Iowa 
468.  N.  Y.— Garner  r.  Harraony  Mills, 
6  Abb.  N.  C.  212.  S.  C— Hellams  v. 
Switzer,  24  S.  C.  39,  quoted  in  Bostick 
V.  Barnes,  59  S.  C.  22,  37  S.  E.  24. 
Tex. — Oppermann  v.  Petry  (Tex.  Civ. 
App.),  115  S.  W.  300. 

See  the  title  "Parties." 

[a]  A  demurrer  on  the  ground  of 
misjoinder  of  parties  la  not  equivalent 
to  a  demurrer  that  w^veral  causes  of 
action  have  been  improperly  united,  and 
cannot  be  anbetituted  therefor.  "It 
seems  to  have  been  taken  for  f,ranted 
that  a  misjoinder  of  parties  necessarily 
involved  a  misjoinder  of  causes  of  ac- 
tion and,  perhaps,  the  converse.  But 
wo  are  not  satisfied  with  this  view. 
It  is  apparent  that  there  may  be,  in 
a  given  case,  but  one  entire  cause  of 
action,  and  yet  improper  parties  may 
be  joined  therein;  and,  on  the  other 
hand,  several  distinct  causes  may  be 
improperly  united,  in  respect  to  "each 
of  which  all  the  plaintiffs  and  defend- 
ants are  proper  parties."  Goff  v.  May, 
38  Ind.  267. 

[b]  Misjoinder  of  parties  plaintiff 
is  not  raised  by  a  demurrer  on  the 
ground  of  misjoinder  of  causes  of  ac- 
tion unless  there  are  several  causes  of 
action    in    favor    of    several    plaintiffs. 
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Somervaill  r.  McDermott,  116  Wis.  504, 
93  N.  W.  553. 

12.  The  law  providing  for  the  cumu- 
lation of  actions  relates  to  the  uniting 
by  the  same  person  of  different  causes 
of  action  in  the  same  suit;  the  pro- 
visions concerning  the  consolidation  of 
actions  relate  to  the  uniting  together 
of  different  suits,  or  incidental  de- 
mands which  litigants  have  brought 
against  each  other  and  which  may  be 
compensated.  Succession  of  Finegan, 
135  La.  473,  65  So.  814. 

13.  Cal.— Wadleigh  r.  Phelps,  149 
Cal.  627,  87  Pac.  93;  Trubodv  r.  Tru- 
body,  137  Cal.  172,  69  Pac.  968.  Kan. 
Shrigley  r.  Black,  59  Kan.  487,  53  Pac. 
47  7;  First  Xat.  Bank  c.  Knoll,  7  Kan. 
App.  352,  52  Pac.  619;  Atchison,  etc. 
P.  Co.  r.  Huitt,  1  Kan.  App.  788,  41 
Pac.  1051.  Minn.— Carlton  County  F. 
'Si.  Fire  Ins.  Co.  r.  Folev  Bros.,  Ill 
Minn.  199,  126  N.  W.  '727.  Mont. 
Coombe  r.  Knox,  28  Mont.  202,  72  Pac. 
641.  Neb.— Omaha  Gas  Co.  v.  South 
Omaha,  71  Neb.  115,  98  N.  W.  437. 
N.  Y.— Riddle  V.  McFadden,  116  App. 
Div.  353,  101  N.  Y.  Supp.  606;  Green 
V.  Davies,  83  App.  Div.  216,  82  N.  Y. 
Supp.  54;  Hall  v.  Gilman,  77  App.  Div. 
458,  79  N.  Y.  Supp.  303;  Davis  r.  City 
of  Xew  York,  75  App.  Div.  518,  78  N.  Y. 
Supp.  336;  Whittingham  r.  Darrin,  45 
Misc.  478,  92  K  Y.  Supp.  752;  Budd  r. 
Hardenbergh,  36  Misc.  90,  72  N.  Y.  Supp. 
537.  Ohio.— Neil  r.  Board  of  Trustees,  31 
Ohio  St.  15;  Turnbull  V.  Pomerov  Salt 
Co.,  11  Ohio  Dec.  (Reprint)  191,  24 
W  L.  B.  133.  S.  C— Bostick  r.  Barnes, 
59  S.  C.  22,  37  S.  E.  24.  S.  D.— Dunlap 
r.  Chicago,  etc.  R.  Co.,  32  S.  D.  581, 
144  N.  W.  226;  Glover  v.  Manila  G.  M. 
&  M.  Co.,  19  S.  D.  559,  104  N.  W.  261. 
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may  be  upheld  on  the  ground  that  the  facts  as  stated  constitute  but 
one  cause  of  action.^* 

B.  Test. —  The  term  "cause  of  action"  is  not  defined  by  the 
statutes  and  code  sections  relating  to  joinder  and  its  meaning  in  this 
connection   must   be   determined  by  reference   to   the   common  law/-'' 


Tex.— St.  Louis  S.  W.  E.  Co.  v.  Miller, 
27  Tex.  Civ.  344,  66  S.  W.  139.  Wis. 
Hasbrouek  v.  Armour,  139  Wis.  357,  121 
N.  W.  157,  23  L.  E.  A.  (N.  S.)  876; 
White  V.  White,  132  Wis.  121,  111  N. 
W,  1116;  Bovd  t:  Mutual  Fire  Assu., 
116  Wis.  155,  90  N.  W.  1086,  94  N.  W. 
171,  96  Am.  St.  Eep.  948,  61  L.  E.  A. 
918. 

See  supra,  II. 

[a]  Illustrations. — A  complaint  al- 
leging that  three  defendants  contracted 
to  pay  a  debt  of  plaintiff  to  a  third 
party,  Vi^hich  also  alleges  that  one  of 
the  defendants  had  previously  con- 
tracted to  make  such  payment  and  had 
failed  to  do  so,  does  not  improperly 
unite  two  causes  of  action,  no  recovery 
being  sought  on  the  latter.  Klemick 
V.  Hendricksen  Jewelry  Co.,  122  Minn. 
380,  142  N.  W.  871. 

[b]  An  action  for  statutory  slancler 
(insults  tending  to  violence  and  breach 
of  peace)  may  contain  words  of  com- 
mon-law slander,  where  it  shows  that 
the  action  is  for  statutory  slander  and 
presents  but  one  cause  of  action.  Poling 
V.  Pickens,  70  W.  Va.  117,  73  S.  E.  251. 

[c]  See  also  the  following  cases 
holding  complaints  to  state  but  one 
cause  of  action:  Ariz, — Sullivan  v.  Gar- 
land, 5  Ariz.  188,  50  Pac.  31.  Cal. 
People  Sutter  St.  E.  Co.,  117  Cal. 
604,  49  Pac.  736;  Applegarth  v.  Dean, 
68  Cal.  491,  13  Pac.  587;  Nevada  &  Soe. 
Canal  Co.  v.  Kidd,  43  Cal.  180;  Holland 
V.  Eastern  Outfitting  Co.,  16  Cal.  App. 
441,  117  Pac.  562.  Fla.— Florida  E.  Co. 
V.  Dorsey,  59  Fla.  260,  52  So.  963.  la. 
Eagle  Iron  Wks.  r.  Des  Moines  Sub.  E. 
Co.,  101  Iowa  289,  70  N.  W.  193.  Kan. 
Yard  v.  Gibbons,  95  Kan.  802,  149  Pac. 
422;  Schwartzberg  r.  Central  Ave.  St. 
Bank,  84  Kan.  581,  115  Pac.  110.  Ky. 
German  Ins.  Bank  t\  Martin,  131  Ky. 
57,  114  S.  W.  319;  Louisville  &  N.  E. 
Co.  V.  Fowler,  123  Kv.  450,  96  S.  W. 
568;  Jones  v.  Louisville  &  N.  E.  Co.,  26 
Ky.  L.  Eep.  690,  82  S.  W.  416.  Minn. 
French  r.  E.  P.  Smith  &  Sons,  81  Minn. 
341,  84  N.  W.  44;  Foster  v.  Landon,  71 
Minn.  494,  74  N.  W.  281.  Mo.— Mc- 
intosh  V.   Eankin,   134  Mo.   340,   35   S. 


W.  995;  State  v.  Petticrew,  19  Mo.  373. 
Neb. — Otoe  County  i\  Dorman,  71  Neb. 
408,  98  N.  W.  1064;  Omaha  Gas  Co.  v. 
South  Omaha,  71  Neb.  115,  98  N.  W. 
437.  N.  y.— Phillips  v.  Flagler,  82 
Misc.  500,  143  N.  Y.  Supp.  798;  Eubin 
V.  Cohen,  129  App.  Div.  395,  113  N.  Y. 
Supp.  843;  Erie  Co.  v.  Baltz,  125  App. 
Div.  144,  109  N.  Y.  Supp.  304;  Eiddle 
V.  McFadden,  116  App.  Div.  353,  101 
N.  Y.  Supp.  606;  Young  v.  Equitable 
Life  Assur.  Soc,  112  App.  Div.  760,  98 
N.  Y.  Supp.  1052;  O'Connor  v.  Virginia 
Pass.  &  Pow.  Co.,  45  Misc.  228,  92  N. 
Y.  Supp.  161;  Donnelly  v.  Lambert,  62 
App.  Div.  189,  70  N.  Y.  Supp.  963; 
Zoccolo  V.  Stern,  25  Misc.  246,  55  N.  Y. 
Supp.  58;  Leary  v.  Melcher,  14  N.  Y. 
Supp.  689;  Sterne  v.  Herman,  11  Abb. 
Pr.  N.  S.  376;  Hall  r.  Hall,  38  How. 
Pr.  97.  N.  C— Eicks  v.  Wilson,  151 
N.  C.  46,  65  S.  E.  614;  Peebles  v.  Boone, 
116  N.  C.  57,  21  S.  E.  187.  Ohio.— Gart- 
ner V.  Corwine,  57  Ohio  St.  246,  48 
N.  E.  945  (quaere) ;  Dalton  v.  Barchand, 
4  Ohio  Dec.  (Eeprint)  375;  Watson  v. 
Brown,  11  Ohio  Dec.  800,  8  Ohio  N.  P. 
330.  S.  C— Welborn  v.  Cobb,  92  S.  C. 
384,  75  S.  E.  691;  Garret  V.  Weinberg, 
43  S.  C.  36. 

[d]  See  the  following  cases  hold- 
ing complaints  to  state  more  than  one 
cause  of  action:  Ga. — Louisville  &  N. 
E.  Co.  r.  Hurt,  129  Ga.  234,  58  S.  E. 
706.  Ind,— Wabash,  St.  Louis  &  Pac. 
Ey.  Co.  V.  Eooker,  90  Ind.  581.  N.  Y. 
Croaley  v.  Schwarzsehild  &  Sulzberger 
Co.,  141  App.  Div.  473,  126  N.  Y.  Supp. 
301.  Ohio.— Turnbull  r.  Pomeroy  Salt 
Co.,  11  Ohio  Dec.  (Eeprint)  19,  24 
W.  L.  B.  133;  Murphy  v.  Cincinnati, 
10  Ohio  Dec.  541,  8  Ohio  N.  P.  106,  244. 
Okla.— Tootle  v.  Kent,  12  Okla.  674,  73 
Pac.  310.  S.  0. — Jenkins  v.  Atlanta 
Coast  Line  E.  Co.,  84  S.  C.  343,  66  S.  E. 
409.  Tex. — Thomas  v.  Chapman,  62 
Tex.  193. 

14.  Suber  v.  Allen,  13  S.  C.  317. 

[a]  Where  an  accident  causes  in- 
jury to  person  and  property.  See  infra, 
III,  G,  1,  d. 

15.  Byers  v.  Elvers,  3  Ohio  Dec. 
(Eeprint)    231. 
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Mr,  Pomeroy  has,  however,  deduced  a  test  for  determining  whether  one 
or  more  cause  of  action  is  stated,  which  he  asserts  to  be  infallible^'' 
and  which  has  been  adopted  by  many  courts  as  a  correct  statement  of 
the  principle."  The  test  is,  in  substance,  where  the  facts  alleged 
show  one  primary  right  of  the  plaintiff  and  one  wrong  done  by  the 
defendant  which  involves  that  right,  but  one  cause  of  action  is  stated, 
regardless  of  the  relief  prayed  for.^^  It  is  immaterial  how  many  in- 
cidental matters  may  be  connected  with  the  primary  right;  there  is 
but  one  cause  of  action  if  there  is  but  one  wrong  of  a  defendant  in- 


[a]  This  section  of  the  code  uses 
the  term  cause  of  action  as  including 
such  as  are  recognized  either  at  law 
or  in  equity.  It  leaves  the  question  as 
to  what  matters  may  be  brought  with- 
in the  compass  of  a  single  cause  of 
action,  whether  of  legal  or'  equitable 
cognizance,  to  be  determined  by  the 
antecedent  rules  of  law  and  equity 
upon  the  subject.  Suber  v.  Allen,  13  S. 
C.  317,  325,  affirmed  in  Barrett  v.  Watts, 
13  S.  C.  441. 

[b]  "The  legislature  in  using  the 
term  'several  causes  of  action,'  in  this 
section,  must  have  had  reference  to  the 
causes  of  action  as  they  were  then 
founded,  limited  and  defined  by  the 
common  law;  for  there  was  no  other 
resort  to  ascertain  what  constituted  a 
cause  of  action."  Howe  v.  Peckham, 
6  How.  Pr.  (N.  Y.)  229,  10  Barb.  656. 
See  also  Eeilly  v.  Sicilian  Asphalt  Pav- 
ing Co.,  170  N.  Y.  40,  46,  62  N.  E.  772, 
57  L.  E.  A.  176. 

Definition. — See  4  Standard  Proc. 
802,  and  the  title  "New  Cause  of  Ac- 
tion or  Defense." 

16.  Pom.  Code  Eem.,  §349. 

17.  U.  S. — Occidental  Consol.  Min. 
Co.  V.  Comstock  Tunnel  Co.,  Ill  Fed. 
135.  Cal. — Wright  and  Kimbrough  v. 
Carly,  11  Cal.  App.  325,  104  Pac.  1009. 
Neb'.— Claire  v.  Claire,  10  Neb.  54,  4 
N.  W.  411.  N.  Y.— Hahl  v.  Sugo,  169 
N.  Y.  109,  62  N.  E.  135,  88  Am.  St. 
Rep.  539,  61  L.  E.  A.  226;  Stines  v. 
New  York,  154  App.  Div.  276,  138 
N.  Y.  Supp.  962;  New  York  v.  Knicker- 
bocker Trust  Co.,  104  App.  Div.  223,  93 
N.  Y.  Supp.  937;  Eogers  v.  Wheeler, 
89  App.  Div.  435,  85  N.  Y.  Supp.  981 ; 
Lord  r.  Vreeland,  15  Abb.  Pr.  122. 
Ohio. — Gartner  v.  Corwine,  57  Ohio  St'. 
246,  48  N.  E.  945.  S.  C— Lyles  v.  Kin- 
ard,  82  S.  C.  415,  64  S.  E.  409;  Wrioht 
v.  Willoughby,  79  S.  C.  438,  60  S.  E. 
971;  Smith  v.  Smith,  50  S.  C  54  27 
S.  E.  545.     Utah.— Doyle  v.  West  Tem- 
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pie  Terrace  Co.,  43  Utah  277,  135  Pac. 
103.  Wis. — American  Can  Co.  v.  Stare, 
150  Wis.  627,  138  N.  W.  67,  cjuoting 
from  Emerson  v.  Nash,  124  Wis.  369, 
571,  102  N.  W.  921;  Simon  v.  Weaver, 
143  Wis.  330,  127  N.  W.  950;  Draper 
r.  Brown,  115  Wis.  361,  91  N.  W.  1001; 
Herman  r.  Felthousen,  114  Wis.  423,  90 
N.  W.  432;  Level  Land  Co.  v.  Swyer, 
112  Wis.  442,  88  N.  W.  317;  Adkins 
V.  Loucks,  107  Wis.  587,  83  N.  W.  934; 
Zinc  Carbonate  Co.  v.  First  Nat.  Bank, 
103  Wis.  125,  79  N.  W.  229;  Gager  v. 
Marsdeu,  101  Wis.  598,  79  N.  W.  922. 

18.  "  'The  test  of  whether  there  is 
more  than  one  cause  of  action  stated 
in  a  complaint  is  not  whether  there 
are  different  kinds  of  relief  prayed  for 
or  objects  sought,  but  whether  there  is 
more  than  one  primary  right  sought 
to  be  enforced  or  one  subject  of  con- 
troversy presented  for  adjudication.'  " 
American  Can  Co.  v.  Stare,  150  Wis. 
627,  138  N.  W.  67,  quoting  from  Emer- 
son V.  Nash,  124  Wis.  369,  571,  102 
N.  W.  921. 

[a]  "The  infallible  test,  by  which 
to  determine  whether  a  complaint  states 
more  than  one  cause  of  action,  is, 
Does  it  present  more  than  one  subject 
of  action  or  primary  right  for  adjudica- 
tion? Gager  •/;.  Marsden,  101  Wis.  598. 
If  it  stand  that  test,  no  matter  how 
many  incidental  matters  may  be  con- 
nected with  the  primary  right,  render- 
ing other  parties  than  the  main  de- 
fendant proper  or  necessary  to  the  liti- 
gation for  a  complete  settlement  of  the 
controversy  as  to  plaintiff,  or  for  the 
due  protection  of  their  rights  as  against 
him  or  between  themselves,  there  is 
yet  but  one  cause  of  action,  and  a  de- 
murrer upon  the  ground  of  the  im- 
proper joinder  of  causes  of  action  will 
not  lie."  Adkins  v.  Loucks,  107  Wis. 
587,  83  N.  W.  934.  See  also  South 
Bend  Chilled  Plow  Co.  v.  Cribb  Co.,  105 
Wis.  443,  81  N.  W.  675. 
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volving  a  single  primary  right.^''     Stated  conversely,  if  there  are  two 

wrongs  done  by  the  defendant  which  involve  a  primary  right,-"  or  if 

two  primary  rights  have  been  violated^i  two  causes  of  action  have 

been  stated.    And  this  is  true  although  both  wrongs  arose  out  of  one 
transaction.^^ 

C.  As  Affected  by  Origin  of  Causes.  — The  mere  fact  that  a 
cause  of  action  is  the  result  of  a  state  of  facts  which  is  the  basis  of 
another  cause  of  action  does  not  make  it  a  part  of  the  latter.^^ 

D.  As  Affected  by  Relief  Sought.  —  A  prayer  for  relief  is  not 
a  cause  of  action  and  should  not  be  confounded  with  it.^*  And  in 
testing  a  complaint  to  determine  whether  it  states  one  or  more  causes 
of  action,  the  prayer  of  relief  is  not  controlling,  and  is  generally 
wholly  immaterial,-^  unless  perhaps  where    obscurities    exist    as    to 


_  [b]  Any  one  set  of  facts  which 
gives  a  right  of  action  is  a  cause  of 
action,  and  if  there  be  more  than  one 
set  of  facts  there  is  more  than  one 
cause  of  action  stated.  Bvers  v.  Eivers, 
3  Ohio  Dec.    (Eeprint)    231. 

[c]  Where  but  a  single  cause  of  ac- 
tion is  stated  it  is  immaterial  that 
upon  the  facts  set  out  the  plaintiff  may 
be  entitled  to  several  different  kinds 
of  relief.  Wright  and  Kimbrough  r. 
Carley,  11  Cal.  App.  325,  104  Pae. 
1009;  Hahl  v.  Sugo,  169  N.  Y.  109,  62 
N  E.  135,  88  Am.  St.  Rep.  539,  61 
L.  E.  A.  226. 

19.  Adkins  v.  Loucks,  107  Wis.  587, 
83  N.  W.  934.  See  Eogers  r.  Wheeler, 
89  App.  Div.  435,  85  N.  Y.  Supp.  981; 
Wright  V.  Willoughby,  79  S,  C.  438,  60 
S.  E.  971;  and  infra,  III,  D. 

20.  Stines  v.  New  York,  154  App. 
Div.  276,  138  N.  Y.  Supp.  962.  See 
Pom.  Code  Eem.,  §350. 

21.  Stines  v.  New  York,  154  App. 
Div.  276,  138  N.  Y.  Supp.  962;  Ameri- 
can Can  Co.  v.  Stare,  150  Wis.  627,  138 
N  W.  67;  Emerson  v.  Nash,  124  Wis. 
369,  571,  102  N.  W.  921:  Adkins  V. 
Loucks,  107  Wis.  587,  83  N.  W.  934. 
See  Pom.   Code  Eem.,   §350. 

22.  Stines  v.  New  York,  154  App. 
Div.  276,  138  N.  Y.  Supp.  962. 

23.  Gregory  v.  Hobbs,  93  N.  C.  '1. 
See  infra,  III,  G,  4. 

Where  an  act  gives  rise  to  a  cause 
of  action  at  common  law  and  under 
statute,  see  infra,  V,  F,  9. 

24.  Hahl  v.  Sugo,  169  N.  Y.  109,  62 
N.  E.  135,  88  Am.  St.  Eep.  539,  61  L. 
E.  A.  226;  Donnellv  v.  Lambert,  62  App. 
Div.  189,  70  N.  Y.  Supp.  963;  Garner 
V.  Harmony  Mills,  6  Abb.  N.  C.  (N.  Y.) 
212.     See  6  Standard  Proc.  716. 

25.  Cal. — Hurwitz   v.   Gross,    5    Cal. 


App.  614,  91  Pae.  109.  N.  Y.— Hahl 
V.  Sugo,  169  N.  Y.  109,  62  N.  E.  135, 
88  Am.  St.  Eep.  539,  61  L.  E.  A.  226; 
Donnelly  v.  Lambert,  62  App.  Div.  189' 
70  N.  Y.  Supp.  963;  New  Jersey  Steel 
&  Iron  Co.  r.  Eobinson,  33  Misc.  361, 
6S  N.  Y.  Supp,  577.  Ohio. — Watson  v. 
Brown,  11  Ohio  Dee.  800,  8  Ohio  N.  P. 
330.  S.  C— Westlake  v.  Farrow,  34  S. 
C.  270,  13  S.  E.  469.  Wash.— Gustin 
V.  Crockett,  44  Wash.  536,  87  Pae.  839. 
Wis.— American  Can  Co.  v.  Stare,  150 
Wis.  627,  138  N.  W.  67;  Emerson  V. 
Nash,  124  Wis.  369,  102  N.  W.  921; 
Level  Land  Co.  v.  Sivyer,  112  Wis.  442, 
88  N.  W.  317;  South  Bend  Chilled  Plow 
Co.  v.  George  C.  Cribb  Co.,  105  Wis. 
443,  81  N.  W.  675;  Gager  v.  Marsden, 
101  Wis.  598,  79  N.  W.  922. 

See  6  Standard  Proc.  716;  and  Pom. 
Code  Eem.,  §§348,  352. 

[a]  "A  complaint  for  an  account- 
ing and  for  the  recovery  of  the  amount 
of  money  found  to  be  due  on  such  ac- 
counting which  involves  numerous 
items  of  property  for  which  the  de- 
fendant is  sought  to  be  charged,  which 
items  of  property  came  into  the  control 
of  the  defendant  in  different  ways, 
some  by  fraud  and  others  innocently, 
and  which  seeks  a  rescission  of  certain 
conveyances  of  land  and  the  return  of 
the  ostensible  title  to  the  plaintiff,  sets 
forth  but  a  single  cause  of  action,  the 
different  kinds  of  relief  sought  being 
simply  necessary  adjuncts  to  the  main 
purpose  of  compelling  an  accounting 
for  that  which  the  defendant  wrongful- 
ly detains.  Somervaill  v.  McDermott, 
116  Wis.  504,  509,  93  N.  W.  553." 
American  Can  Co.  v.  Stare,  150  Wis. 
627,  138  N.  W.  67.  See  also  Sullivan 
v.  Ashland,  etc.  E.  Co.,  156  Wis.  445, 
146  N.  W.  506. 


Vol.  XIV 


634 


JOINDER  OF  ACTIONS 


whether  or  not  the  pleader  intended  to  state  facts  showing  a  yiolation 
of  distinct  primary  rights.^^ 

A  complaint  is  not  to  be  construed  to  state  more  than  one  cause 
of  action  because  the  plaintiff  prays  for  different  kinds  of  relief:" 
greater  relief  than  he  is  entitled  to,'«  for  relief  incidental  to  the  mam 
action,23  for  alternative  relief,^''  or  even  for  inconsistent  relief."'  Nor 
is  a  complaint  demanding  relief  from  a  defendant  in  two  or  more 
capacities,  on  that  account  alone,  to  be  treated  as  stating  two  or  more 
causes  of  aetiou.^^  gg  ^Iso  there  is  but  one  cause  of  action  stated 
although  both  legal  and  equitable  relief  are  demanded.^"  Thus  a  com- 
plaint which  prays  the  abatement  of  a  nuisance  and  damages,  or  an 
injunction"*  for  judgment  for  the  payment  of  an  indebtedness  and 

As  to  right  to  ask  alternative  relief, 

see  6  Standard  Proc.  713. 

31.  Logan  v.  Moore,  54  N.  Y.  Supp. 
462. 

32.  Day  v.  Stone,  15  Abb.  Pr.  (N.  S.) 
137;  Garner  v.  Harmony  Mills,  6  Abb. 
N.  C.  212;  Donnellv  r.  Lambert,  62  App. 
Div.  189,  70  N.  Y.' Supp.  963. 

As  to  joinder  of  actions  against  a  de- 
fendant in  different  capacities,  see 
infra,  V,  E,  2,  b. 

As  to  suing  a  party  in  different 
capacities  in  one  action,  see  the  title 
"Parties." 

33.  N.  Y. — Lamming  r.  Gahisha,  135 
N.  Y.  239,  31  N.  E.  1024.  N.  C— John 
L.  Eoper  Lumb.  Co.  v.  Wallace,  93  N. 
C.  22.  S.  D.— Glover  v.  Manila  G.  M. 
&  M.  Co.,  19  S.  D.  559,  104  N.  W.  26L 
Wis.— Lohmiller  v.  Indian  Ford  W.  P. 
Co.,  51  Wis.  683,  8  N.  W.  601. 

[a]  In  seeking  legal  and  equitable 
relief,  a  pleader  does  not  unite  differ- 
ent causes  of  action;  he  only  seeks  the 
twofold  relief  for  the  one  wrong. 
American  S.  &  L.  Assn.  r.  Burghardt, 
19  Mont.  323,  48  Pac.  391. 

[b]  Both  legal  and  equitable  relief 
may  be  demanded  in  one  action.  Ga. 
Ilelmken  r.  Flood,  138  Ga.  200,  75  S.  E. 
3.  Ind. — Larue  v.  American  Diesel  En- 
gine Co.,  176  Ind.  609,  96  N.  E.  772; 
Bonnell  r.  Allen,  53  Ind.  130.  Wash. 
Durga  r.  Lincoln  Creek  Lumb.  Co.,  47 
Wash.  477,  92  Pac.  343. 

As  to  joinder  of  legal  and  equitable 
causes  of  action,  see  infra,  V,  F,  7. 

34.  Cal. — Yolo  Co.  r.  Sacramento,  36 
Cal.  193.  Minn.— Citv  of  Albert  Lea 
r.  Knatvoid,  89  Minii.  480,  95  N.  W. 
309.  Mo.— Paddock  v.  Somes,  102  Mo. 
226,  14  S.  W.  746,  10  L.  E.  A.  254. 
Wis. — Brickner  Woolen  Mills  Co.  V. 
Henry,  73  Wis.  229,  40  N.  W.  809. 

See  the  title  "Nuisance." 


26.  South  Bend  Chilled  Plow  Co.  v. 
George  C.  Cribb  Co.,  105  Wis.  443,  81 
N.  W.  675.  See  also  Scharf  v.  Warren- 
Scharf  Asphalt  Pav.  Co.,  5  App.  Div. 
439,  39  N.  Y.  Supp.  197. 

27.  Wickersham  v.  Crittenden,  93 
Cal.  17,  32,  28  Pac.  788;  Yolo  Coun- 
ty V.  Sacramento,  36  Cal.  193;  Tendesen 
V.  Marshall,  3  Cal.  440;  Logan  v.  Moore, 
54  N.  Y.  Supp.  462. 

[a]  A  complaint  asking  for  abate- 
ment of  a  nuisance  and  damages  states 
but  one  cause  of  action,  the  nuisance; 
the  abatement  and  damages  are  mere- 
ly the  different  kinds  of  relief  to  which 
the  plaintiff  is  entitled.  Yolo  County 
V.  Sacramento,  36  Cal.  193. 

28.  Eeedy  v.  Smith,  42  Cal.  245; 
Hiles  t\  Johnson,  67  Wis.  517,  30  N.  W. 
721.    See  6  Standard  Proc.  715. 

[a]  The  fact  that  the  judgment  de- 
manded in  a  partition  suit  may,  as  to 
some  of  the  defendants,  seek  relief 
which  would  not  be  granted  in  such 
an  action  does  not  sustain  the  conten- 
tion that  a  separate  cause  of  action  is 
stated.  Lawrence  v.  Norton,  116  App. 
Div.  806,  102  N.  Y.  Supp.  481. 

29.  N.  Y. — Lawrence  v.  Norton,  116 
App.  Div.  896,  102  N.  Y.  Supp.  481; 
Donnelly  v.  Lambert,  62  App.  Div.  189, 
70  N.  Y.  Supp.  963.  S.  C— Wagner  v. 
Sanders,  49  S.  C.  192,  27  S.  E.  68. 
Wis. — Level  Land  Co.  v.  Sivyer,  112 
Wis.  442,  88  N.  W.  317;  Gager  v.  Mars- 
den,  101  Wis.  598,  77  N.  W.  922; 
Eamash  v.  Scheuer,  81  Wis.  269,  51  N. 
W.  330. 

30.  Ky.— National  Surety  Co.  v. 
Louisville,  165  Ky.  38,  176  S.  W.  364. 
N.  Y.— Kellogg  f.  Siple,  11  App.  Div. 
458,  42  N.  Y.  Supp.  379.  Tex.— Latham 
Co.  r.  Snell  (Tex.  Civ.  App.),  176  S.  W. 
917;  Kirby  Lumber  Co.  v.  Chambers, 
41  Tex.  Civ.  App.  632,  95  S.  W.  607. 
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foreclosure  of  the  security  therefor,^^  for  damages  and  to  set  aside 
a  release  of  the  cause  of  action,^*^  an  injunction  in  addition  to  the 
main  relief  sought,^''  for  restoration  of  a  lost  deed  and  to  quiet  title,^^ 
to  rescind  a  contract  to  recover  property  and  for  damages,^''  states 
one  cause  of  action  only.  Some  cases,  however,  treat  a  complaint 
seeking  both  legal  and  equitable  relief  as  stating  two  causes  of 
action,*"  but,  however  treated,  it  is  generally  held  proper  to  seek  both 
reliefs  in  one  complaint.*^  "Where  the  law  allows  but  a  single  relief 
for  several  wrongful  acts,  a  complaint  alleging  all  of  such  acts  states 
but  a  single  cause  of  action.*- 

E,  IMatters  of  Inducement,  Description  and  Aggravation. 
Matter  set  out  by  way  of  introduction  to  or  as  part  of  the  history  of 
the  cause  of  action  does  not  constitute  an  additional  cause  of  action.*^ 


35.  American  S.  &  L.  Assn.  v.  Burg- 
hardt,  19  Mont.  323,  48  Pae.  ,391.  See 
more  fully  the  title  "Mortgages." 

[a]  Foreclosure  of  Mortgage  and 
Deficiency  Judgment.  —  A  eomiilaint 
asking  foreclosure  of  real  estate  mort- 
gages and  of  a  pledge  of  personal  prop- 
erty, all  given  to  secure  payment  of 
a  note,  and  asking  also  for  a  deficiency 
judgment  states  but  a  single  cause  of 
action.  American  Can  Co.  v.  Stare,  150 
Wis.  627,  138  N.  W.  67,  disapproving 
a  dictum  in  Plankinton  v.  Hildebrand, 
89  Wis.  209,  61  N.  W.  839.  See  gen- 
erally the  title  "Mortgages." 

36.  Jackson  r.  Brown,  74  Hun  25,  26 
N.  Y.  Supp.  156;  Whetstone  v.  Beloit 
Straw  Board  Co.,  76  Wis.  613,  45  N.  W. 
535. 

37.  N.  Y.— Hahl  v.  Sugo,  169  N.  Y. 
109,  62  N.  E.  135,  88  Am.  St.  Eep. 
539,  61  L.  E.  A.  226.  OMo.— Watson 
V.  Brown,  11  Ohio  Dec.  800,  8  Ohio 
N.  P.  330.  Wis.— Riemer  v.  Johnke,  37 
Wis.  258.  Wye— Stoner  v.  Mau,  11 
Wyo.  366,  72  Pac.  193,  73  Pac.  548. 

See  the  title  "Injunctions." 

38.  "The  petition  is  in  two  counts, 
the  first  is  under  section  six  hundred 
and  fifty  to  adjudge  and  quiet  title, 
the  second  is  in  equity  to  restore  an 
alleged  lost  deed  from  William  to  Ed- 
ward. .  .  .  Although  the  petition  is 
divided  into  two  counts,  yet  it  may  be 
questioned  if  it  really  states  but  one 
cause  of  action;  the  second  count  con- 
tains all  that  there  is  in  the  first  and 
differs  from  it  only  in  the  fact  that 
it  contains  the  averments  concerning 
the  contract  for  sale  to  the  defendant 
corporation."  Stevens  v.  Fitzpatrick, 
218  Mo.  708,  118  S.  W.  51.  See  the 
title  "Lost  Instruments." 


39.  Menz  v.  Beebe,  95  Wis.  383,  70 
N.  W.  468,  60  Am.  St.  Eep.  120. 

40.  Jacob  v.  Lorenz,  98  Cal.  332,  33 
Pac.  119.     See  infra,  Y,  F,  7. 

41.  See  infra,  Y,  F,  7,  and  6  Stand- 
ard Proc.   713. 

42.  "The  joining  of  several  matters 
of  fact  together  which  show  as  many 
failures  to  perform  a  duty  enjoined  by 
law,  and  claiming  the  legal  right  (which 
is  but  a  conclusion  of  law)  to  recover 
a  penalty  for  each,  when  the  law  itself 
only  allows  the  recovery  of  one  pen- 
alty for  one  and  all  of  such  violations, 
is  not  a  joining  of  several  distinct 
causes  of  action."  Loveland  V.  Garner, 
71   Cal.  541. 

[a]  A  petition,  alleging  that  the 
loss  of  a  piano  was  caused  by  defend- 
ant's negligence  in  failing  to  have  the 
piano  insured  as  he  had  agreed  to  do, 
and  by  his  negligence  in  causing  a  fire, 
and  asking  a  judgment  for  the  value 
of  the  piano,  states  but  one  cause  of 
action.  While  two  distinct  wrongs  are 
alleged,  and  while  either  wrong,  stand- 
ing alone,  would  constitute  a  cause  of 
action,  yet  when  both  are  joined  in 
the  same  petition  they  cannot  consti- 
tute two  causes  of  action,  because 
there  is  no  relief  provided.  There  are 
two  wrongs  but  only  one  reparation. 
The  law  does  not  afford  double  re- 
lief; hence  there  cannot  be  two  causes 
of  action,  where  there  is  an  absence  of 
one  element  of  a  cause  of  action,  the 
relief  or  redress.  Stone  v.  Case,  34 
Okla.  5,  124  Pac.  960.  See  infra,  III, 
G,  3. 

43.  Ala. — Birmingham  Ey.,  L.  &  P. 
Co.  V.  Yielding,  155  Ala.  359,  46  So. 
747.  Cal. — Smith  v.  Eichmond,  15  Cal. 
501.     Kan.— Charles  v.  Witt,    88    Kan. 
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The  same  is  true  of  matter  set  out  by  way  of  description**  or  aggra- 
vation.*^ 


484,  129  Pae.  140;  Houston  v.  Delahay, 
14  Kan.  125.  Minn. — Whiting  v.  Clug- 
ston,  73  Minn.  6,  75  N.  W.  759.  Mont. 
Custer  County  v.  Yellowstone  County,  6 
Mont.  39,  9  Pac.  586.  N.  Y.— Krower 
V.  Reynolds,  99  N.  Y.  245,  1  N.  E.  775; 
Kipp  V.  Siegel-Cooper  Co.,  136  App. 
Div.  918,  120  N.  Y.  Supp.  988;  Potter 
V.  Sumner,  75  App.  Div.  186,  77  N.  Y. 
Supp.  678;  Eourke  v.  Elk  Drug  Co.,  75 
App.  Div.  145,  77  N.  Y.  Supp.  373; 
Delmage  v.  Crow,  22  Misc.  511,  49  N.  Y. 
Supp.  1004.  S.  C. — Lowry  v.  Jackson, 
27  S.  C.  318,  3  S.  E.  473.  Wis.— Mar- 
tens V.  O'Connor,  101  Wis.  18,  76  N. 
W.  774;  Miller  v.  Bayer,  94  Wis.  123, 
68  N.  W.  869;  Eippe  V.  Stogdill,  61 
Wis.  38,  20  N.  W.  645. 

See  also  7  Standard  Proc.  943. 

As  to  inducement  generally,  see  the 
title  "Inducement." 

Matters  of  inducement  in  indictment, 
see  12  Standard  Proc.  510,  et  seq. 

Contract  as  inducement  to  action  on 
the  case,  see  4  Standard  Proc.  651, 
et  seq;  and  the  title  "Negligence." 

[a]  Contract  as  Inducement. — "The 
gist  of  this  action  upon  the  first  count 
is  this,  viz.  that  the  defendant  did  by 
himself  and  servants  wrongfully  and 
injuriously  obstruct  and  hinder  the 
plaintiff  from  landing  divers  large 
quantities  of  his  goods  upon  the  yard, 
contrary  to  the  written  agreement  be- 
fore set  forth  in  that  count;  it  was 
necessary  for  the  plaintiff  to  set  forth 
the  agreement  to  show  himself  entitled 
to  the  easement  of  landing  his  goods 
upon  the  yard,  which  he  had  built  and 
laid  out  a  sum  of  money  thereupon,  and 
had  enjoyed  the  same  for  about  ten 
years  accordingly;  and  having  done 
this  very  properly,  the  plaintiff  goes 
on  and  alleges  in  this  count,  that  the 
defendant  well  knowing  the  premises 
obstructed  him  in  the  enjoyment  of  his 
easement;  this  is  certainly  a  misfeas- 
ance, and  sounds  wholly  in  tort,  force 
and  wrong,  and  not  in  contract;  for  the 
agreement  or  contract  which  had  been 
for  some  years  before  executed  both 
by  plaintiff  and  defendant  is  only  in- 
troductory to  show  the  tort  or  wrong 
done  by  the  defendant  to  the  plaintiff 
in  hindering  him  from  the  enjoyment 
of  his  easement  which  he  had  an  un- 
doubted right  to  enjoy,  so  that  we  are 
of  opinion   the   fi^rst   count  is  founded 
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upon  a  tort,  and  not  upon  contract." 
Mast  f.  Goodson,  3  Wil.  348,  95  Eng. 
Eeprint  1094. 

[b]  In  an  action  for  fraud  and  de- 
ceit, the  setting  out  a  breach  of  con- 
tract as  inducement  does  not  add  an- 
other cause  of  action.  Fay  v.  Bron- 
son,  134  App.  Div.  972,  119  N.  Y.  Supp. 
423. 

44.  Ala. — Western  Union  Tel.  Co.  v. 
Garthright,  151  Ala.  413,  44  So.  212; 
Southern  R.  Co.  v.  Goins,  1  Ala.  App. 
370,  56  So.  253.  Cal.— Trubody  v.  Tru- 
body,  137  Cal.  172,  69  Pac.  968;  Wick- 
ersham  v.  Crittenden,  93  Cal.  17,  32, 
28  Pae.  788;  Louvall  r.  Gridley,  70  Cal. 
507,  11  Pac.  777.  Conn. — Davenport 
V.  Lines,  77  Conn.  473,  59  Atl.  603. 
Ga. — Chattahoochee  Valley  E.  Co.  v. 
Bass,  9  Ga.  App.  83,  70  S.  E.  683. 
N,  Y. — Dovle  r.  American  Wringer  Co., 
60  App.  Div.  525,  69  N.  Y.  Supp.  952;' 
Yock  r.  Auterborn,  122  N.  Y.  Supp. 
233.  Tex.— .Tewett  State  Bank  v.  Cor- 
sicana  Kat.  Bank  (Tex.  Civ.  App.),  167 
S.  W.  747.  Wis.— Grand  Eapids  W.  P. 
Co.  V.  Bensley,  75  Wis.  399,  44  N.  W. 
640. 

[a]  Averments  showing  (1)  the 
manner  of  accomplishing  the  wrong 
complained  of  do  not  make  for  an  ad- 
ditional cause  of  action.  Cal. — Wicker- 
sham  r.  Crittenden,  93  Cal.  17,  32,  28 
Pac.  788.  N.  Y. — Zimmerman  v.  Kin- 
kle,  108  N.  Y.  282,  15  N.  E.  407; 
Bebinger  r.  Sweet,  1  Abb.  N.  C.  263. 
S.  D. — Emerick  r.  Sweeney  Cattle  Co., 
17  S.  D.  270,  96  N.  W.  93. 'Wis.— Grand 
Eapids  W.  P.  Co.  r.  Benslev,  75  Wis. 
399,  44  N.  W.  640.  (2)  Averments  of 
negligence  which  are  merely  descrip- 
tive of  the  mode  of  breaking  the  con- 
tract do  not  have  the  effect  of  join- 
ing a  case  in  tort  with  one  ex  con- 
tractu and  there  is  no  misjoinder.  West- 
ern Union  Tel.  Co.  r.  Crumpton,  138 
Ala.  632,  641,  36  So.  517. 

45.  Ala. — Hardeman  v.  Williams,  169 
Ala.  50,  53  So.  794;  IS^^orth  Alabama 
Traction  Co.  V.  Daniel  158  Ala.  414,  48 
So.  50;  Birmingham  Ev.,  L.  &  P.  Co. 
r.  Yielding,  155  Ala.  359,  46  So.  747. 
Cal.— Lothrop  V.  Golden,  57  Pac.  394. 
Haw. — Kahului  E.  E.  Co.  v.  Hawaiian 
Commercial  &  Sugar  Co.,  11  Hawaii 
739.  la.— Geiger  v.  Pavne,  102  Iowa 
581,  69  N.  W.  554,  71  N.  'W.  571.  Mich. 
Watson  V.  Watson,  49  Mich.  540,  14  ^N. 
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F.  Matters  of  Surplusage.  —  Surplusage  in  a  single  count  does 
not  make  another  cause  of  action.'*'' 

G.  As  Affected  by  Character  of  Wrong  and  Damage.  —  1.  Single 
Act  Resulting  in  Several  Injuries  or  Items  of  Damage.  —  a.  In 
General.  —  As  the  different  elements  of  damage  arising  from  a  wrong 
do  not  constitute  different  causes  of  action,"^^  a  single  wrongful  act, 
no  matter  how  many  items  of  damage  result  k)  an  individual,  gives 
rise  to  but  one  cause  of  action  in  his  favor.*^     This  is  true  although 


■^  489.  N.  Y.— Gilbert  v.  Pritehard,  41 
Hun  46. 

[a]  Test  to  Determine  Whether  Al- 
legation Is  Matter  of  Aggravation. 
Where  trespass  quare  clausum  fregit 
embracing  circumstances  which  accom- 
pany it  and  give  it  character  is  laid 
as  the  gravamen  of  the  action  and  the 
rest  is  averred  generally  as  matter  of 
aggravation,  the  declaration  is  not 
open  to  demurrer  on  the  ground  of  mis- 
joinder; but  where  the  circumstances 
connected  with  the  breaking  and  en- 
tering are  averred  with  certainty  and 
particularity  so  as  to  make  it  appear 
that  such  matter  was  one  of  the  prin- 
cipal objects  of  the  suit,  it  will  be'  re- 
garded as  a  substantive  cause  of  ac- 
tion and  not  as  mere  matter  of  aggra- 
vation. Kahului  R.  R.  Co.  v.  Hawaiian 
Commercial  &  Sugar  Co.,  11  Hawaii 
739.  See  also  Sampson  v.  Henry,  13 
Pick.    (Mass.)    36. 

46.  U.  S.— Waters  v.  Central  Trust 
Co.,  99  Fed.  894.  Ala.— Pharr  &  Beck 
V.  Bachelor,  3  Ala.  237.  Cal. — Grandona 
i).  Lovdal,  70  Cal.  161,  11  Pac.  623. 
Neb.— Claire  v.  Claire,  10  Neb.  54,  4 
N.  W.  411;  Lash  V.  Christie,  4  Neb. 
262.  N.  Y.— Potter  v.  Sumner,  75  App. 
Div.  186,  77  N.  Y.  Supp.  678;  Vock  v. 
Auterborn,  122  N.  Y.  Supp.  233.  S.  C. 
Westlake  v.  Farrow,  34  S.  C.  270,  13 
S.  E.  469;  Lowry  v.  Jackson,  27  S.  C. 
318,  3  S.  E.  473. 

[a]  "In  actions  for  services,  or  for 
materials  furnished,  or  for  goods  sold, 
it  often  happens  that  the  complaint  al- 
leges both  value  and  agreed  price.  Such 
an  allegation  does  not  state  two  causes 
of  action,  because  the  defendant  may 
have  specially  agreed  to  pay  the 
value."  Eubin  v.  Cohen,  129  App.  Div. 
395,  113  N.  Y.  Supp.  843. 

[b]  "There  is  but  one  cause  of  ac- 
tion set  out  in  the  complaint,  and  that 
is  for  the  misappropriation  of  money 
and  is  against  the  defendant  individ- 
ually. There  is  no  cause  of  action 
stated    against    the    defendant    as    as- 


signee, and  the  annexation  of  the 
words  'as  assignee'  to  the  name  of  the 
defendant  has  no  legal  effect  and  may 
be  easily  disregarded."  Berford  V. 
Barnes,  45  Hun   (N.  Y.)   253. 

47.  U.  S.— Breard  r.  Lee,  192  Fed. 
72.  Cal.— Astill  v.  South  Yuba  Water 
Co.,  146  Cal.  55,  79  Pac.  594;  Procter 
V.  Southern  Cal.  R.  Co.,  130  Cal.  20,  62 
Pac.  306,  509;  Hurwitz  v.  Gross,  5  Cal. 
App.  614,  91  Pac.  109.  Mo.— Stickford 
V.  St.  Louis,  7  Mo.  App.  217. 

[a]  "The  third  objection,  that  sev- 
eral causes  of  action  are  commingled 
without  being  separately  stated,  is 
without  merit.  Defendant  confuses 
different  elements  of  damage  with  sep- 
arate causes  of  action.  But  those  ele- 
ments all  grow  out  of  one  and  the 
same  transaction,  and  are  not  the 
basis  of  separate  demands,  and  the 
plaintiff  would  not  be  at  liberty  to 
divide  them  into  separate  actions.  No 
matter  how  numerous  the  items  of 
damage,  if  they  all  flow  from  one 
wrong,  they  are  the  subject  of  but  one 
action."     Breard  V.  Lee,   192  Fed.  72. 

[b]  "There  was  no  misjoinder  of 
causes  of  action.  There  was  but  one 
cause  of  action  alleged,  namely,  the 
wrongful  disinterment  of  the  dead 
body;  and  the  several  items  of  damage 
sought  to  be  recovered  (original  tres- 
pass, expense  of  reinterment,  and 
wounded  feelings)  relate  to  different 
elements  growing  out  of  and  conse- 
quent upon  the  tort."  McDonald  v. 
Butler,  10  Ga.  App.  845,  74  S.  E.  573. 

[c]  Claims  for  permanent  and  tem- 
porary damages  from  the  same  act  may 
be  joined  in  one  count.  Lyons  v.  Fair- 
mount  Real  Estate  Co.,  71  W.  Va.  754, 
77  S.  E.  525. 

48.  XJ.  S. — Doak  f.  Mammoth  Cop- 
per Min.  Co.,  192  Fed.  748;  Breard  V. 
Lee,  192  Fed.  72.  Ark.— St.  Louis,  L 
M.  &  S.  R.  Co.  T.  Hix,  101  Ark.  90,  141 
S.  W.  492.  Cal.— Procter  v.  Southern 
Cal.  R.  Co.,  130  Cal.  20,  62  Pac.  306, 
509  J  Hall  V.  Susskind,  109  Cal.  203,  41 
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the  items  of  damage  may  arise  at  different  times.^^  A  single  trans- 
action and  its  injurious  consequences  constitute  but  one  cause  of 
action.^"  But  where  a  single  act  violates  the  rights  of  two  or  more 
persons,  a  separate  cause  of  action  arises  in  favor  of  each  person 
injured.^^ 

b.  Fraud.  —  The  several  injuries  resulting  from  a  fraudulent  act 
or  representation  together  constitute  but  one  cause  of  action.^^ 

c.  Libel  and  Slander.  —  One  slanderous  discourse  constitutes  but 
one  cause  of  action,  though  containing  distinct  charges,^^  and  but  one 
cause  of  action  by  the  same  party  can  be  based  on  a  single  publication 
of  a  libel.^^  But  distinct  publications  of  a  libel  constitute  separate 
causes  of  action.^^     And  a  single  publication  which  defames  several 


Pac.  1012;  Holland  v.  Eastern  Out- 
fitting Co.,  16  Cal.  App.  441,  117  Pac. 
562.  Ky.— Louisville  &  N.  E.  Co.  v. 
Neafus,  93  Ky.  53,  18  S.  W.  1030.  Md. 
Baltimore  &  Ohio  E.  E.  Co.  r.  Eitchie, 
31  Md.  191,  198.  Mo.— Binicker  v. 
Hannibal,  etc.  E.  Co.,  83  Mo.  660; 
Stickford  v.  St.  Louis,  7  Mo.  App.  217. 
N.  Y.— Secor  v.  Sturgis,  16  N.  Y.  548; 
Gilbert  V.  Pritchard,  41  Hun  46;  Main 
Elec.  Co.  V.  Cohen,  129  N.  Y.  Supp.  66. 
Tenn.— Louisville  &  N.  T.  Co.  v.  Lelly- 
ett,  114  Tenn.  368,  85  S.  W.  881,  1  L. 
E.  A.  (N.  S.)  49.  Wis.— Brickner  Wool- 
en Mills  Co.  V.  Henry,  73  Wis.  229,  40 
N.  W.  809. 

[a]  "It  is  well  said  by  Strong,  J., 
in  Secor  and  others  v.  Sturgis  and 
others,  16  N.  Y.  548,  that  'in  the  case 
of  torts,  each  trespass  or  conversion, 
or  fraud,  gives  a  right  of  action,  and 
but  a  single  one,  however  numerous  the 
items  of  wrong  or  damage  may  be.'  " 
Cracraft  v.  Cochran,  16  Iowa  301. 

[b]  A  single  tort  gives  rise  to  only 
one  cause  of  action.  Cook  v.  Globe 
Printing  Co.,  227  Mo.  471,  127  S.  W. 
332. 

49.  Hall  i:  Susskind,  109  Cal.  203, 
41  Pac.  1012. 

50.  Finken  v.  Elm  City  Brass  Co., 
73  Conn.  423,  47  Atl.  670. 

51.  Cal.— Eobinett  r.  McDonald,  65 
Cal.  611,  4  Pac.  651.  N.  Y.— Stines  v. 
New  York,  154  App.  Div,  276,  138  N. 
Y.  Supp.  962;  Garrison  v.  Sun  Print- 
ing &  Pub.  Assn.,  144  App.  Div.  428, 
129  N.  Y.  Supp.  448.  S.  C— Griffin  v. 
Southern  E.  Co.,  65  S.  C.  122,  43  S  E 
445. 

See  snpra,  III,  B. 

Libel  or  slander  defaming  several 
persons,  see  infra,  III,  G,   1,  e. 

52.  Harlow  v.  Haines,  63  Misc.  98, 
116  N.  Y.  Supp.  449;  Wilcox  v.  McCoy 
21  Ohio  St.  655. 
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[a]  "To  paraphrase  the  averments 
of  the  petition,  they  simply  amount  to 
the  charge  that  it  was  a  voluntary 
conveyance,  without  consideration, 
with  the  fraudulent  intent  to  cheat 
the  grantor's  creditors.  In  our  opinion, 
there  is  but  one  cause  of  action  at- 
tempted to  be  stated."  Anglin  v.  Con- 
ley,  114  Ky.  741,  71  S.  W.  926. 

[b]  An  action  for  false  and  fraud- 
ulent representations  as  to  assets  and 
liabilities  of  a  corporation  upon  which 
the  plaintiff  purchased  stock  and  made 
advances  to  the  corporation  states  but 
one  cause  of  action  with  different  ele- 
ments of  damages.  Harlow  r.  Haines, 
63  Misc.  98,  116  N.  Y.  Supp.  449. 

53.  Cracraft  r.  Cochran,  16  Iowa 
301.  See  the  title  "Libel  and  Slan- 
der." 

[a]  A  petition  setting  up  several 
utterances  of  a  slander,  which  does 
not  allege  that  the  words  were  spoken 
at  several  distinct  times  states  only 
one  cause  of  action.  Arnold  v.  Garth, 
10  Ky.  L.  Eep.  320. 

54.  Hughes  r.  Rees,  4  Mees.  &  W. 
(Eng.)  204.  But  compare,  Candrian  V. 
Miller,  98  Wis.  164,  73  N.  W.  1004, 
holding  each  of  several  expressions 
libelous  per  se  contained  in  the  article 
complained  of  is  in  legal  effect  a  sep- 
arate cause  of  action. 

[a]  In  the  publication  set  forth  in 
the  petition  the  imputations  of  perjury 
making  a  false  affidavit  and  lying,  are 
all  charged  and  are  not  inconsistent,  as 
the  defendant  could  and  did  impute  all 
of  said  different  matters  to  the  plain- 
tiff, and  we  think  the  damages  are 
not  divisible.  Cook  i\  Globe  Printing 
Co.,  227  Mo.  471,  127  S.  W.  332. 

55.  Flowers  v.  Smith,  214  Mo.  98, 
112  S.  W.  499;  Hughes  r.  Eees,  4  Mees. 
&  W.  (Eng.)  204.  See  the  title  "Libel 
and  Slandei:;"   and  infra,  V,  F,  4,  d. 
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persons  results  in  a  separate  cause  of  action  to  each.^" 

d.  Injuries  to  Person  and  Property.  —  The  courts  are  in  conflict  on 
the  question  whether  an  injury  to  a  person  and  an  injury  to  his 
property  resulting,  from  the  same  wrongful  act  constitute  one  or  two 
causes  of  action.  The  English  authorities,'^  and  the  American  author- 
ities following  them,  hold  that  there  are  two  causes  of  action.'^  But 
the  majority  of  American  courts  hold  that  but  one  cause  of  action 
exists  under  such  circumstances.'^ 


56.  Donaghue  v.  Gaffy,  53  Conn.  43, 
2  Atl.  397;  Hinkle  v.  Davenport,  38 
Iowa  355. 

[a]  Husband  and  Wife.—"  There 
can,  of  course,  be  no  single  action  for 
a  joint  libeling  of  husband  and  wife. 
In  its  present  form  the  complaint  is 
objectionable  as  combining  allegations 
appropriate  to  two  actions  for  dam- 
ages, one  by  the  husband  and  one  by 
the  wife,  both  based  on  the  same  pub- 
lication." Garrison  v.  Sun  Printing  & 
Pub.  Assn.,  144  App.  Div.  428,  129  N. 
Y.  Supp.  448. 

57.  Brunsden  v.  Humphrey,  14  Q.  B. 
Div.  141,  holding  ' '  One  wrong  was 
done  as  soon  as  the  plaintiff's  enjoy- 
ment of  his  property  was  substantially 
interfered  with.  A  further  wrong  arose 
as  soon  as  the  driving  also  caused  in- 
jury to  the  plaintiff's  person." 

58.  Cal. — Lamb  v.  Harbaugh,  105 
Cal.  680,  39  Pac.  56;  McCarty  V.  Fre- 
mont, 23  Cal.  197;  Schermerhorn  v.  Los 
Angeles  P.  E.  Co.,  18  Cal.  App.  454, 
123  Pac.  351.  Conn.— Seger  v.  Bark- 
hamsted,  22  Conn.  290.  Ky.— Owens- 
boro  &  Henderson  Gravel  Road  Co.  v. 
Coons,  20  Ky.  L.  Eep.  1678,  49  S.  W. 
966.  N.  Y.— Eeilly  v.  Sicilian  Asphalt 
Pav.  Co.,  170  N.  Y.  40,  62  N.  E.  772, 
88  Am.  St.  Eep.  636,  57  L.  E.  A.  176; 
Vaek  V.  Auterbourne,  66  Misc.  222,  122 
N.  Y.  Supp.  1023;  Eagan  v.  New  York 
Transport.  Co.,  39  Misc.  Ill,  78  N.  Y. 
Supp.  209.  Compare,  Howe  v.  Peck- 
ham,  10  Barb.  656;  Heigel  v.  Willis,  3 
N.  Y.  Supp.  497.  Okla.— Harrell  v. 
Scott,  151  Pae.  1169. 

[a]  An  injury  to  the  person  and  an 
injury  to  personal  property  by  the 
same  tortious  act  constitute  two  causes 
of  action  for  the  reason  of  the  great 
difference  between  the  rules  of  law 
applicable  to  injuries  of  the  person  and 
those  relating  to  injuries  to  property. 
Eeilly  v.  Sicilian  Asphalt  Pav.  Co.,  170 
N.  Y.  40,  62  N.  E.  772,  88  Am.  St.  Eep. 
636,  57  L.  E.  A.  176. 


Effect  of  a  judgment  as  to  property 

as  a  bar  to  the  maintenance  of  an  ac- 
tion for  damages  for  injury  to  person, 
see  the  title  "Res  judicata." 

59.  Ala. — Birmingham  So.  E.  Co.  v. 
Lintner,  141  Ala.  420,  38  So.  363,  109 
Am.  St.  Eep.  40,  3  Ann.  Cas.  461.  lU. 
Chicago  W.  D.  Ey.  Co.  v.  Ingraham, 
131  111.  659,  23  N.  E.  350.  Md.— Balti- 
more &  Ohio  E.  E.  Co.  V.  Eitchie,  31 
Md.  191,  Mass.— Braithwaite  v.  Hall, 
168  Mass.  38,  46  N.  E.  398;  Bliss  v. 
New  York,  etc.  E.  Co.,  160  Mass.  447, 
36  N.  E.  65,  39  Am.  St.  Eep.  504; 
Doran  v.  Cohen,  147  Mass.  342,  17  N. 
E.  647.  Minn.— King  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  80  Minn.  83,  82  N.  W. 
1113,  81  Am.  St.  Eep.  238,  50  L.  E.  A. 
161.  Mo.— Lamb  v.  St.  Louis  Cable  & 
Western  E.  Co.,  33  Mo.  App.  489;  Von 
Fragstein  v.  Windier,  2  Mo.  App.  598. 
Ohio. — Bilikan  v.  Columbus  Ey.  &  L. 
Co.,  10  Ohio  N.  P.  (N.  S.)  561.  Tenn. 
Mobile  &  Ohio  E.  Co.  v.  Matthews,  115 
Tenn.  172,  91  S.  W.  194.  Vt.— Hodge 
r.  Bennington,  43  Vt.  450.  Wyo. — Haz- 
ard Powder  Co.  v.  Volger,  3  Wyo.  189, 
18  Pac.  636. 

[a]  "It  may  be  stated  as  a  very 
general  if  not  universal  proposition 
that  one  who  is  entitled  to  sue  at  all 
for  the  consequences  of  a  wrongful  act 
may  recover  all  the  damages  that  such 
act  has  proximately  inflicted  upon  him. 
His  cause  of  action  is  the  one  wrong- 
ful act  of  the  defendant.  We  know 
of  no  principle  of  law  or  decided  case 
which  requires  him  to  split  this  one 
cause  of  action  into  two  or  more  be- 
cause the  injuries  he  sustains  may  be 
diA^ersified  in  character."  Birmingham 
Southern  Ey.  Co.  v.  Lintner,  141  Ala. 
420,  38  So.  363,  109  Am.  St.  Eep.  40, 
3  Ann.  Cas.  461. 

[b]  As  Violating  Distinct  Primary 
Rights. — At  common  law  every  person 
was  possessed  of  two  distinct  primary 
rights, — the  right  of  personal  security 
and  the  right  of  private  property, — and 
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2.  Continuing  Act  or  Course  of  Conduct.  —  Facts,  which  are  all 
parts  of  one  continuing  act,  or  course  of  conduct,  and  which  result  in 
a  single  injury,  constitute  a  single  cause  of  action.'^*^ 

3.  Where  There  Are  Several  Acts.  —  a.  Generally.  —  Generally 
speaking',  wrongs  perpetrated  at  different  times  by  the  same  or  differ- 


a  distinct  cause  of  action  arises  from 
a  A'iolation  of  either.  Upon  this  theory 
where  a  single  act  causes  injury  to  both 
person  and  property,  two  causes  of  ac- 
tion arise.  Brunsden  v.  Humphrey,  14 
Q.  B.  Div.  (Eng.)  141.  Eeferring  to 
this  case  the  court,  in  King  v.  Chicago, 
M.  &  St.  P.  Ey.  Co.,  80  Minn.  83,  82 
K.  W.  1113,  said  the  refined  reasoning 
of  this  part  of  the  opinion  is  destroyed 
by  the  dissenting  opinion  in  which 
Coleridge,  C.  J.,  said:  "That  the  in- 
jury done  to  the  plaintiff  is  injury  done 
to  him  at  one  and  the  same  moment 
by  one  and  the  same  act,  in  respect  of 
different  rights  (t.  e.,  his  person  and 
his  goods),  I  do  not  in  the  least  deny; 
but  it  seems  to  me  a  subtlety  not  war- 
ranted by  law  that  a  man  cannot  bring 
two  actions  if  he  is  injured  in  his  arm 
and  his  leg,  but  can  bring  two  if,  be- 
sides his  arm  and  leg  being  injured, 
his  trousers  which  contain  his  leg,  and 
his  coat  sleeve  which  contains  his  arm, 
have  been  torn."  The  court  then  con- 
tinues: "We  are  of  the  opinion  that 
the  cause  of  the  action  consists  of  the 
negligent  act  which  produced  the  ef- 
fect, rather  than  in  the  effect  of  the 
act  in  its  application  to  different  pri- 
mary rights,  and  that  the  injury  to  the 
person  and  property  as  a  result  of  the 
original  cause  gives  rise  to  different 
items  of  damage.  .  .  .  Because  the 
distinction  in  reference  to  personal  and 
property  rights  has  been  made,  ,  .  . 
it  does  not  follow  that  those  statutes 
were  intended  to  definitely  provide  for 
separate  remedies  under  the  circum- 
stances presented  in  this  case." 

[c]  "It  seems  to  us,  that  the  ap- 
pellee's alleged  damages  for  his  per- 
sonal injuries,  and  the  damages  result- 
ing from  the  injuries  to  his  wife, 
whereby  he  lost  her  services,  and  the 
appellee's  damages  for  expenses  and 
labor  in  and  about  the  healing  of  the 
injuries  of  his  child  EflSe,  all  of  which, 
as  it  was  claimed,  resulted  from  the 
same  negligence  and  carelessness  of  the 
appellant,  and  enured  to  the  appellee 
in  his  own  personal  right,  might  prop- 
erly be  sued  for  by  the  appellee  in  a 
complaint    of   but   a   single   paragraph. 
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as  they  would  really  constitute  but  a 
single  cause  of  action."  Cincinnati, 
Hamilton  &  Dayton  K.  E.  Co.  v.  Ches- 
ter, 57  Ind.  297. 

As  to  joinder  as  arising  out  of  the 
same  transaction,  see  infra,  V,  E,  1; 
V,  F,  5. 

60.  Newcombe  v.  Chicago  &  N.  W. 
E.  Co.,  8  N.  Y.  Supp.  366;  Wilson  v. 
Higgins,  4  Ohio  Dec.  (Eeprint)  381,  2 
Clev.  L.  Eep.  73.  See  generally  the 
title  "Trespass." 

Acts  pursuant  to  conspiracy,  see 
infra,  III,  G,  3,  b. 

[a]  An  action  against  the  president 
of  a  corporation  to  recover  damages 
sustained  by  reason  of  his  general 
wrongful  acts  in  the  performance  of 
his  duties  as  agent  of  the  company 
during  the  entire  time  he  was  presi- 
dent, in  making  political  contributions 
at  divers  times,  states  but  one  cause 
of  action.  Mutual  Life  Ins.  Co.  v. 
M'Curdv,  118  App.  Div.  815,  103  N.  Y. 
Supp.  829. 

[b]  Where  trespasses  are  a  con- 
tinuing and  permanent  injury,  as  in  the 
case  of  digging  a  ditch,  there  is  but 
one  cause  of  action  although  the  de- 
fendant entered  the  premises  on  differ- 
ent times  and  davs.  Wilson  v.  Hig- 
gins, 4  Ohio  Dec.  (Eeprint)  381,  2  Clev. 
L.  Eep.  73. 

[c]  The  erection  and  maintenance 
of  certain  works  in  a  river  at  a  point 
below  the  plaintiff's  premises,  which, 
on  two  distinct  occasions  caused  a  log 
jam  and  a  consequent  overflow  and 
damage  to  plaintiff's  premises,  is  in  the 
nature  of  a  continuing  trespass  by  the 
same  act,  although  resulting  in  damage 
on  two  different  occasions,  and  may  be 
I>leaded  as  a  single  cause  of  action. 
Hueston  r.  Mississippi  &  E.  E.  Boom 
Co.,  76  Minn.  251,  79  N.  W.  92. 

[d]  "Originally  every  declaration 
in  trespass  seems  to  have  been  con- 
fined to  one  single  act  of  trespass. 
When  the  injury  was  of  a  kind  that 
could  be  continued  without  intermis- 
sion, from  time  to  time,  the  plaintiff 
was  permitted  to  declare  with  a  con- 
tinuando,  and  the  whole  was  consid- 
ered as  one  trespass.     In  more  modern 
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ent  persons  furnish  separate  causes  of  action.^^  But  where  several 
acts  or  causes  combine  to  produce  one  injury,  there  is  only  one  cause 
of  action,"-  Thus  if  several  acts  by  one  person  culminate  in  one 
injury,^^  or  several  acts  by  different  persons  combine  to  produce  one 


times,  in  order  to  save  the  trouble  and 
expense  of  a  distinct  writ,  or  count, 
for  every  different  act,  the  plaintiff 
is  pesipnitted  to  declare,  as  is  done  in 
this  case,  for  a  trespass  on  divers  days 
and  times  between  one  day  and  an- 
other; and,  in  that  case,  he  may  give 
evidence  of  any  number  of  trespasses 
within  the  time  specified.  Such  a 
declaration  is  considered  as  if  it  con- 
tained a  distinct  count  for  every  differ- 
ent trespass.  This  is  for  the  advan- 
tage and  ease  of  the  plaintiff;  but  he 
is  not  obliged  to  avail  himself  of  the 
privilege,  and  may  still  consider  his 
declaration  as  containing  one  count 
only,  and  as  confined  to  a  single  tres- 
pass.''  Pierce  v.  Pickens,  16  Mass. 
470. 

[e]  A  petition,  which  alleges  that 
by  fraud,  threats,  and  intimidation  the 
defendant  converted  plaintiff's  person- 
al property  and  drove  him  from  his 
leasehold,  states  but  one  cause  of  ac- 
tion. "Both  of  these  injuries  are  al- 
leged to  have  resulted  from  the  same 
course  of  conduct;  and  the  plaintiff 
was  not  required  to  bring  separate  ac- 
tions because  the  wrongs  complained  of 
resulted  in  injuries  of  a  separate  a::d 
distinct  nature. ' '  Harrell  V.  Scott 
(Okla.),  151  Pac.  1169. 

61.  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Carrow  (Ariz.),  156  Pac.  965;  Hall  v. 
Susskind,  109  Cal.  203,  41  Pac.  1012. 

[a]  Separate  Injuries  to  different 
chattels  are  statements  of  distinct 
causes  of  action.  Atchison,  T.  &  S.  F. 
E.  Co.  v.  Carrow  (Ariz.),  156  Pac.  965; 
Fisk  V.  Tank,  12  Wis.  276,  78  Am.  Dec. 
737. 

62.  U.  S.— Boyce  v.  Odell  Com.  Co., 
107  Fed.  58.  Ala.— Louisville  &  N.  E. 
Co.  V.  Hubbard,  148  Ala.  45,  41  So. 
814.  Ky.— Louisville  &  N.  E.  Co.  v. 
Ohio  Valley  Tie  Co.,  161  Ky.  212,  170 
S.  W.  633;  Standard  Oil  Co.  V.  Doyle, 
118  Ky.  662,  82  S.  W.  271,  111  Am.  St. 
Eep.  331.  Minn. — Horn  Silver  Min.  Co. 
r.  Eyan,  42  Minn.  196,  44  N.  W.  56. 
Mo. — Halev  r.  Missouri  Pac.  E.  Co.,  197 
Mo.  15,  93  S.  W.  1120,  114  Am.  St. 
Eep.  743,  N.  Y. — "Waterman  Co.  V. 
Waterman,  40  App.  Div.  530,  58  N.  Y. 
Supp.    168.      Okla,— Enid     Electric     & 


Gas  Co,  V.  Decker,  36  Okla.  367,  128 
Pac.  708.  S.  C. — Wichman  v.  Scarpa, 
101  S.  C.  437,  85  S.  E.  1061;  Miles  v. 
Charleston  L.  &  P.  Co.,  87  S.  C.  254, 
69  S.  E.  292.  Vt.— Hodge  v.  Benning- 
ton, 43  Vt.  450. 

See  6  Standard  Proc.  704. 

[a]  An  action  to  recover  roj'alties 
for  gas  taken  from  the  plaintiff's  land 
through  wells  on  adjoining  lands  states 
but  one  cause  of  action.  Culbertson  v. 
lola,  etc.  Cement  Co.,  87  Kan.  529,  125 
Pac.  81, 

[b]  Tender  by  different  persons  act- 
ing as  agents  of  plaintiffs  at  different 
times  and  places  of  separate  lots  of 
grain  for  transportation  all  making  the 
quantity  refused  constitute  but  one 
cause  of  action,  Cobb  v.  Hlinois  Cent, 
E.  E,   Co.,  38   Iowa  601. 

[c]  An  action  to  set  aside  several 
conveyances  of  a  debtor  states  but  one 
cause  of  action.  The  fraudulent  dis- 
position of  the  debtor's  propertj^,  al- 
though by  several  conveyances,  consti- 
tutes the  cause  of  action  and  is  an  en- 
tire cause  of  action  within  the  code. 
The  object  of  the  suit  is  single,  viz., 
to  reach  the  property  of  the  debtor 
which  is  properly  applicable  to  plain- 
tiff's judgment.  Dixon  r.  Coleman,  28 
Misc.  64,  59  N.  Y.  Supp.  806;  Jacot 
r.  Boyle,  18  How.  Pr.  (N.  Y.)  106.  See 
6  Standard  Proc.  217,  note  77;  10 
Standard  Proc.  151,  174,  et  seq. 

63.  Ala.— Highland,  etc.  E.  Co,  V. 
Dusenherry,  94  Ala.  413,  10  So.  274. 
Cal. — Hoffman  v.  Tuolumne  County 
Water  Co.,  10  Cal.  413.  Mo.— Cook  v. 
Globe  Printing  Co.,  227  Mo.  471,  524, 
127  S.  W.  332;  Jordan  v.  St.  Louia 
Transit  Co.,  202  Mo.  418,  425,  101  S. 
W.  11;  McHugh  v.  St.  Louis  Transit 
Co.,  190  Mo.  85,  88  S.  W.  853;  Senn 
V.  Southern  Ev.  Co.,  135  Mo.  512,  36 
S.  W.  367.  N,  Y,— Dickens  v.  New 
York  Cent,  E.  E.  Co.,  13  How.  Pr, 
228,  Ohio,— Wiley  i:  C.  C.  C.  &  St. 
L  E.  Co.,  3  Ohio  N.  P.  242.  S,  C, 
Farley  v.  Charleston  Basket  &  Veneer 
Co.,  51  S.  C.  222,  28  S.  E.  193,  401. 

[a]  "It  will  be  observed  that  the 
statement  does  not  show  separate  acts 
of  negligence,  each  of  which  produced 
separate    injuries;    but     a     concurrent 
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innirv^^'  there  is  only  one  cause  of  action.  And  there  is  but  one  cause 
0^  action  stated  although  different  means  producing  the  wrong  are 

^^X^'^^Ads  Pursuant  to  Conspiracy. -The  mere  fact  that  several  m- 
iuries  have  been  inflicted  pursuant  to  a  conspiracy  does  not  make 
them  one  cause  of  action,««  but  where  it  is  alleged  that  pursuant  to 


chain  of  negligent  acts  which  com- 
bined to  produce  one  injury."  Steele 
V.  Atlantic,  etc.  E.  E.  Co.,  95  S.  C.  124, 
78   S.   E.   705. 

[b]  "The  petition  does  not  attempt 
to  state  more  than  one  cause  of  ac- 
tion. The  plaintiff  merely  alleges  the 
different  acts  of  negligence  which,  oper- 
ating together,  caused  the  injury." 
Enid  Electric  &  Gas  Co.  V.  Decker,  36 
Okla.  367.  128  Pac.  708. 

[c]  "Assuming  that  there  _  is  a. 
joinder  of  the  two  causes  of  action,  it 
would  not  necessarily  be  a  misjoinder, 
and  is  never  such  where  the  injury 
complained  of  is  the  result  of  a  con- 
currence of  separate  acts  of  negligence, 
though  each  be  separately  actionable 
under  the  statute  cited."  Alabama  G. 
So.  E.  Co.  i\  Neal,  8  Ala.  App.  591,  62 
So.  554. 

[d]  An  allegation  charging  an  em- 
ployer with  negligence  in  failing  to 
provide  a  safe  place  to  stand,  to  fur- 
nish safe  belting,  etc.,  charges  but  one 
cause  of  action,  all  being  part  of  the 
appliances  for  operating  the  machine 
and  there  was  such  a  connection  be- 
tween them  that  one  is  useless  without 
the  other.  Parley  v.  Charleston  Basket 
and  Veneer  Co.,  51  S.  C.  222,  28  S.  E. 
193,    401. 

As  to  continuing  course  of  conduct 
see  supra,  III,  G,  2. 

64.  Draper  v.  Brown,  115  Wis.  361, 
91   N.   W.   1001. 

[a]  "It  is  difficult  to  imagine  a 
more  typical  case  of  a  joint  tort  than 
the  case  of  two  drivers,  who  by  their 
simultaneous  negligence  come  into  a 
collision,  with  a  force  that  is  the  re- 
sultant of  the  momentum  of  each  or 
both,  and  which  resultant  is  so  trans- 
mitted to  a  passenger  as  to  throw  him 
out  of  one  of  the  vehicles,  to  his  in- 
jury. For  a  court  to  analyze  an  event 
of  this  kind  into  two  causes  of  ac- 
tion, so  distinct  and  independent  that 
the  two  defendants  could  not  be  joined 
in  a  single  action,  would  be  to  ignore 
physical  law  as  well  as  common  law." 
Kilkenney  v.  Bockius,  187  Fed.  382. 

[b]  Nuisance. — Where   th©   acts    of 
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several  persons  independently  together 
produce  a  nuisance,  there  is  but  one 
cause  of  action.  Lockwood  Co.  f.  Law- 
rence, 77  Me.  297;  Warren  v.  Park- 
hurst,  186  N.  Y.  45,  78  N.  E.  579; 
Draper  v.  Brown,  115  Wis.  361,  91  N. 
W.  1001.  Compare,  Tackaberry  Go.  v. 
Sioux  City  Service  Co.,  154  Iowa  358, 
132  N.  W.  945,  134  N.  W.  1064.  See 
generally  the  titles  "Nuisajice;" 
"Waters   and   Watercourses." 

[c]  The  complaint  must  show  joint 
action  or  responsibility  of  the  two  de- 
fendants. Croaley  v.  Schwarzschild  & 
Sulzberger  Co.,  141  App,  Div.  473,  126 
N.  Y.  Supp.  301. 

65.  Culbertson  v.  Tola  Portland  Ce- 
ment Co.,  87  Kan.  529,  125  Pae.  81; 
Simon  V.  Weaver,  143  Wis.  330,  127 
N.  W.  950. 

[a]  In  an  action  charging  that  the 
defendant  by  fraud  obtained  all  of  a 
certain  person's  property,  there  are  not 
three  causes  stated  because  the  pleader 
stated  that  in  carrying  out  the  fraud- 
ulent scheme,  the  defendant  bad  his 
wife  execute  three  papers.  The  grava- 
men of  the  action  is  the  fraud,  and  tho 
means  resorted  to  for  its  accomplish- 
ment are  but  enumerations  of  instances 
and  results  of  the  fraud.  Bliss  v.  Win- 
ters, 38  App.  Div.  174,  56  N.  Y.  Supp. 
650;  Thomas  v.  Thomas,  9  App.  Div. 
487,  41  N.  Y.  Supp.  276. 

[b]  "The  gravamen  of  the  plain- 
tiffs' action  seems  to  be  the  diversion, 
by  the  defendants,  of  water  to  which 
the  plaintiffs  were  entitled  and  the 
fact  that  the  diversion  was  accom- 
plished by  turning  the  water  out  of  its 
legitimate  channel  by  one  means  or 
another,  is  not  important  enough  to 
require  several  counts  disclosing  the 
different  modes  of  diversion."  Gale  V. 
Tuolumne  Water  Co.,  14  Cal.  25. 

66.  Tn  Bowman  v.  Wohlke,  166  Cal. 
121,  135  Pac.  37,  the  complaint  after 
alleging  a  conspiracy  on  the  part  of 
the  defendants  to  do  certain  acts  for 
the  purpose  of  destroying  plaintiff's 
business  and  exposing  them  to  public 
hatred,  alleged  that  in  pursuance  of 
said    conspiracy    the    defendants    slan- 
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a  conspiracy  to  accomplish  a  single  object,  certain  acts  are  done 
which  produce  the  result  intended  by  the  conspiracy,  there  is  a  single 
cause  of  action.*'^ 

4.  Several  Breaches  of  Contract  or  Contracts.  —  An  allegation  of 
a  single  contract  and  a  breach  of  it  in  several  particulars  generally 
presents  a  single  cause  of  action  only.*^^    Thus  an  action  for  a  breach 


dered  the  plaintiff  on  different  oc- 
casions, trespassed  upon  the  real  prop- 
erty of  the  plaintiff  and  brought  an 
action  of  "malicious  prosecution  against 
him.  It  was  contended  without  suc- 
cess that  as  all  the  acts  were  done 
pursuant  to  the  conspiracy,  but  a 
single  cause  of  action  was  stated,  viz., 
a  cause  of  action  for  damages  for  con- 
spiracy, and  that  any  variety  of  wrong- 
ful acts,  whether  ordinarily  unitable  or 
not,  may  be  united  if  done  pursuant 
to  a  conspiracy.  The  court  held,  how- 
ever, that  a  conspiracy  is  not  the  sub- 
ject of  a  civil  action,  and  that  each 
of  the  torts  alleged,  although  com- 
mitted pursuant  to  the  conspiracy,  gave 
rise  to  a  separate  cause  of  action  for 
the  injury  caused  by  the  particular  act, 
which  could  be  joined  only  if  permitted 
by  statute.  To  same  effect  see  Green 
V.  Davis,  182  N.  Y.  499,  75  N.  E.  536, 
3  Ann.  Cas.  310,  affirmed,  83  App.  Div. 
216,  82  N.  Y.  Supp.-54;  Bird  V.  Post, 
124  App.  Div.  902,  108  N.  Y.  Supp. 
252. 

67.  U.  S.— Northern  Pae.  E.  Co.  v. 
Kindred,  14  Fed.  77.  Minn. — Dewing 
V.  Dewing,  112  Minn.  316,  127  N.  W. 
1051;  Jones  v.  Morrison,  31  Minn.  140, 
16  N.  W.  854.  N.  Y.— People  v.  Tweed, 
63  N.  Y.  194;  Mutual  Life  Ins.  Co. 
V.  M 'Curdy,  118  App.  Div.  827,  103  N. 
Y.  Supp.  837;  Mabon  v.  Miller,  81  App. 
Div.  10,  80  N.  Y.  Supp.  979;  Eourke 
f.  Elk  Drug  Co.,  75  App.  Div.  145,  77 
N.  Y.  Supp.  373;  Gray  v.  Fuller,  17 
App.  Div.  29,  44  N.  Y.  Supp.  883; 
Thomas  v.  Thomas,  9  App.  Div.  487,  41 
N.  Y.  Supp.  276;  Zoccolo  v.  Stern,  25 
Misc.  246,  55  N.  Y.  Supp.  58.  Ore. 
Bingham  v.  Lipman,  40  Ore.  363,  67 
Pae.  98.  S.  D.— Grover  v.  Manila  G.  M. 
&  M.  Co.,  19  S.  D.  559,  104  N.  W. 
261. 

[a]  There  is  but  one  cause  of  ac- 
tion where  it  is  alleged  that  the  de- 
fendants consjiiring  together  entered 
into  a  scheme  to  defame  the  plaintiff 
and  carried  out  this  scheme  by  a  series 
of  connected  acts.  This  is  true  not- 
withstanding    the     publication     of     a 


libelous  pamphlet,  where  the  publica- 
tion is  set  out  as  one  of  the  acts  done 
in  carrying  out  the  conspiracy,  and  not 
as  a  separate  cause  of  action  of  libel. 
Eice  V.  Coolidge,  121  Mass.  393. 

[b]  Where  the  directors  of  a  cor- 
poration combine  with  others  to  de- 
fraud a  shareholder  of  his  interest  in 
the  corporation,  by  acts  of  spoliation, 
and  where  the  various  acts  are  set  forth 
as  parts  of  a  single  scheme,  devised  and 
carried  on  by  the  individual  defend- 
ants, some  of  them  acting  separate 
parts,  to  effect  a  single  purpose,  that 
is  to  depreciate  the  A-alue  of  the  prop- 
erty of  the  corporation,  there  is  but 
one  cause  of  action  alleged.  Gray  v. 
Fuller,  17  App.  Div.  29,  44  N.  Y.  Supp. 
883. 

[c]  Where  in  an  action  against  a 
farmer  and  others  by  the  heir  of  an 
estate  the  petition  charges  a  conspir- 
acy and  that  pursuant  to  the  conspir- 
acy the  defendants  procured  fraudulent 
judgments  and  orders  to  be  entered  in 
the  probate  court  and  committed  other 
wrongs  whereby  he  cheated  and 
wronged  the  heirs,  the  petition  states 
but  one  cause  of  action  and  there  is 
no  misjoinder  of  actions.  Gafford  v. 
Dickinson,  37  Kan.  287,  15  Pae.  175. 

[d]  Where  specific  acts  are  done  to 
carry  into  effect  a  scheme  or  conspir- 
acy, they  are  part  and  parcel  of  it, 
each  specific  act  as  much  so  as  any 
other.  It  is  immaterial  that  the  acts 
differ  in  their  particular  character,  that 
they  were  done  at  different  times,  and 
that  the  defendants  do  not  all  claim 
to  be  interested  in  or  benefited  by  each 
of  them  or  in  the  same  degree  in  any 
one  of  them.  Jones  v.  Morrison,  31 
Minn.  140,  16  N.  W.  854. 

68.  Cohen  v.  Clark,  44  Mont.  151, 
119  Pae.  775;  Fisk  v.  Tank,  12  Wis. 
276,  78  Am.  Dee.  737.  But  see  Eams- 
dell  V.  Clark,  20  Mont.  103,  49  Pae. 
591,  where  it  was  held  that  a  com- 
plaint alleging  three  breaches  of  a 
contract  stated  three  causes  of  action. 

As  to  assigning  several  breaches  of 
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of  a  contract  presents  but  one  cause  of  action  although  the  contract 
may  involve  numerous  distinct  items  or  acts/^  as  in  the  case  of  a 
contract  for  the  sale  of  numerous  articles,^"  or  for  the  performance 
of  different  services/^  So  also  it  has  been  held  that  a  pleading  as- 
signing several  distinct  breaches  of  the  condition  of  a  bond  states 
one  cause  of  action  only."  But  allegations  of  several  contracts  and 
a  breach  of  each  constitute  distinct  causes  of  action.^^  However,  it  is 
generally  held  that  several  promissory  notes  made  by  the  same  person 


contract  In  one  count,  see  6  Standard 
Proc.  705. 

[a]  A  cause  of  action  for  wages 
earned  is  distinct  from  a  cause  of  ac- 
tion for  damages  for  discharge  from 
employment  in  breacli  of  a  contract 
tliougii  both  arise  from  the  same  con- 
tract. Crotty  v.  Erie  E.  Co.,  149  App. 
Div.  262,  133  N.  Y.  Supp.  696. 

[b]  A  complaint  alleging  that  plain- 
tiff requested  a  car  in  which  to  ship 
turkeys  at  two  points,  N.  and  P.,  that 
defendant  placed  a  car  at  N.  into  which 
plaintiff  loaded  turkeys  collected  there, 
but  that  it  failed  to  furnish  a  car  at 
P.  and  failed  to  transport  the  turkeys 
loaded  at  N.  for  some  days  to  plain- 
tiff's damage,  states  but  one  cause  of 
action  and  that  based  upon  contract. 
Dunl^p  V.  Chicago,  M.  &  St.  P.  R.  Co., 
32  S.  D.  581,  144  N.  W.  226. 

69.  Northern  Assur.  Co.  v.  Hotch- 
kiss,  90  Wis.  415,  63  N.  W.  1020;  Eoeh- 
ring  V.  Huebschmann,  34  Wis.  185. 

[a]  Several  items  under  one  eon- 
tract  constitute  but  one  cause  of  action. 
Eoehring  i\  Huebschmann,  34  Wis.  185, 

[b]  "Different  items  of  an  account, 
having  no  connection  with  each  other, 
may  be  joined  in  one  paragraph.  Other- 
wise, a  merchant  suing  upon  an  ac- 
count for  goods  sold  and  delivered 
would  be  required  to  have  as  many 
paragraphs  in  his  complaint  as  there 
were  disconnected  items  in  the  account; 
or  a  man  suing  upon,  or  setting  up  by 
way  of  set-off,  an  account  for  a  bushel 
of  apples  sold  at  one  time,  a  bushel 
of  potatoes  at  another,  a  dozen  eggs 
at  another,  and  so  on  indefinitely,  would 
be  required  to  furnish  a  separate  para- 
graph for  each  item."  Gaff  v.  Hutch- 
inson, 38  Ind.  341.  But  a  claim  on  a 
settlement  and  a  claim  on  an  account 
constitute  two  causes  of  action.  Eisen- 
hoiier  V.  Stein,  37  Kan.  281,  15  Pac.  167. 

70.  A  complaint  for  goods  sold  and 
delivered  is  not  a  union  of  different 
causes  of  action  for  each  item  sold,  nor 
is   an   enumeration   in   a   complaint   of 
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different  kinds  of  services  rendered  a 
uniting  of  different  causes  of  action 
for  each  kind  of  service.  McFarland  v. 
Holcomb,  123  Cal.  84,  55  Pac.  761. 

71.  McFarland  v.  Holcomb,  123  Cal. 
84,  55  Pac.  761. 

[a]  In  an  action  to  recover  the 
value  of  legal  services  rendered,  there 
is  but  one  cause  of  action  alleged  al- 
though two  suits  were  brought  by  the 
attorney  where  this  was  done  under 
one  and  the  same  employment.  Wright 
r.  Baldwin,  51  Mo.  269,  on  the  author- 
ity of  Newton  v.  Miller,  49  Mo.  298. 

72.  Mo.— Hickorv  Co.  r.  Fugate,  143 
Mo.  71,  44  S.  W.  789;  State  f.  Davis, 
35  Mo.  406.  N.  Y.— Lyman  v.  Broad- 
way Garden  H.  &  C.  Co.,  33  App.  Div. 
130,  53  N.  T.  Supp.  347.  Ohio.— Bow- 
man V.  Fuher,  11  Ohio  C.  C.  231.  Wis. 
Fisk  V.  Tank,  12  Wis.  276,  78  Am.  Dec. 
737. 

[a]  "As  we  look  at  it,  (1)  there 
are  not  two  causes  of  action  at  all, 
but  it  is  an  action  on  the  bond  for 
the  non-payment  of  claims  against 
which  that  agreement  provided.  There 
are  simply  two  items,  one  or  both  of 
which  would  be'  a  breach  of  the  bond, 
and  on  the  recovery  of  the  penalty 
there  could  be  but  one  satisfaction  and 
this  of  the  claims  which  might  be 
proven."  People  v.  Dodge,  11  Colo. 
App.  177,  52  Pac.  637.  (2)  But  com- 
pare,  Boyce  r.  Christj^,  47  Mo.  70,  where 
an  investigation  of  the  breaches  in- 
volved separate  and  independent  in- 
quiries and  findings  on  the  part  of  the 
jury.  The  bond  was  given  an  appren- 
tice and  the  breaches  consisted  in 
neglecting  to  send  him  to  school,  and 
to  pay  him  money.  Howard  v.  Clark, 
43  Mo.  344.  (3)  The  several  assign- 
ments are  regarded  as  constituting  sep- 
arate and  distinct  counts  of  a  declara- 
tion. State,  use  of  Chicot  Co.  v.  Eives, 
12  Ark.  721;  Sopris  v.  Lilly,  1  Colo. 
266. 

73.  Mont. — Cohen  v.  Clark,  44  Mont. 
151,  119  Pac.  775.      N.  Y.— Hevia    v. 
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may  be  pleaded  as  one  cause  of  action  in  a  single  count,'^*  though  some 
cases  treat  each  note  as  a  separate  cause  of  action.'^^ 

5.  Actions  To  Recover  Real  Property.  —  The  right  to  recover  pos- 
session of  real  property,  damages  for  withholding  the  same,  and 
to  recover  the  rents  and  profits  thereof  are  generally  held  to  be  sep- 
arate causes  of  action,^'^  though  some  courts  have  said  that  the  code 
section  ^providing  for  the  joinder  of  claims  to  recover  specific  real 


Wheelock,  162  App.  Div.  759,  148  N.  Y. 
Supp.  165.  Wis.— risk  v.  Tank,  12  Wis. 
276,  78  Am.  Dec.  737. 

74.  Ariz. — Dawson  v.  Lail,  1  Ariz. 
490,  3  Pae.  399,  bills  of  exchange  which 
are  identical.  Ind. — Ball  v.  Nash,  55 
Ind.  9.  See  also  Firestone  v.  Klick,  67 
Ind.  309.  la.— Merritt  r.  Nihart,  11 
Iowa  57.  S.  C. — Latimer  V.  Mahaffey, 
30  S.  C.  612,  8  S.  E.  642;  Latimer  v. 
Sullivan,  30  S.  C.  Ill,  8  S.  E.  639; 
Holland  v.  Kemp,  27  S.  C.  623,  3  S.  E. 
83. 

See  also  4  Standard  Proc.  246. 

[a]  "The  plaintiff  sues  on  two 
notes  and  describes  them  both  in  the 
same  count,  which  is  the  error  as- 
signed; the  defendant  claiming  that 
the  two  notes  constitute  two  distinct 
causes  of  action,  which  cannot  be  em- 
bodied in  one  count.  But  with  equal 
propriety  the  two  notes  or  a  half-dozen 
may  be  regarded  as  making  up  in  the 
aggregate  one  cause  of  action.  This 
even  under  the  old  practice  was  not 
deemed  multifarious. ' '  Merritt  V.  Ni- 
hart, 11  Iowa  57.  See,  however,  Stadler 
Bro.  &  Co.  V.  Parmlee,  10  Iowa  23, 
allowing  a  joinder  of  several  notes  in 
one  count  on  the  ground  that  it  is  per- 
missible to  join  in  one  count  several 
causes  of  action  of  the  same  nature. 
See  also  Cunnack  v.  Gundry,  1  Chit. 
709. 

[b]  "When  property  has  been  sold 
on  time  and  the  price  is  made  to  be- 
come due  in  installments  payable  on 
different  dates,  and  all  become  due  and 
are  unpaid,  the  creditor  may  allege  in 
one  count  that  the  debtor  owes  him 
to  an  amount  equal  to  the  entire  price 
and  that  his  obligation  to  pay  is  evi- 
denced by  several  promissory  notes,  and 
prove  this  debt  by  the  introduction  of 
the  notes  in  evidence.  It  is  simply  the 
indebitatus  count  in  general  assumpsit 
with  such  additional  narrative  of  facts 
as  the  Practice  Act  requires."  Morse 
t'.  Frost,  54  Conn.  84,  6  Atl.  182. 

75.  Stadler  Bro.  &  Co.  r.  Parmlee, 
10  Iowa  23.     Compare,  Iowa    cases    in 


preceding  note.     See   also.  4   Standard 
Proc.  247. 

[a]  In  Godfrey  v.  Buckmaster,  2  111. 
447,  it  was  held  proper  to  join  in  the 
same  count  several  notes,  identical  with 
each  other.  "The  present  case  is  not 
one  of  a  misjoinder  of  causes  of  ac- 
tion so  different  in  their  nature  as  to 
fall  within  the  rule  which  would  ren- 
der a  declaration  bad  because  of  such 
joinder." 

[b]  Several  Notes  Secured  by  One 
Mortgage. — A  promissory  note  and  a 
mortgage  executed  to  secure  the  same, 
taken  together  constitute  one  cause  of 
action.  Two  promissory  notes  secured 
by  one  mortgage  constitute  one  cause 
of  action  where  only  one  of  the  notes 
is  due.  Andrews  v.  Alcorn,  13  Kan. 
351.  When  several  notes  secured  by  a 
mortgage  are  given  all  of  which  are 
due  there  are  as  many  causes  of  ac- 
tion as  there  are  notes.  (Swenson  v. 
Moline  Plow  Co.,  14  Kan.  387.)  So  also 
where  three  notes  falling  due  at  differ- 
ent times  are  secured  by  one  mortgage, 
it  being  provided  that  on  default  of 
payment  of  any  note  the  whole  debt 
becomes  due,  a  complaint  states  at  least 
two,  and  maybe  three,  causes  of  action 
when  it  alleges  one  note  due  by  its 
own  terms  and  lapse  of  time,  and  two 
notes  due  by  virtue  of  default  in  pay- 
ment of  the  first  note  under  the  stip- 
ulation in  the  mortgage.  Ambrose  v. 
Parrott,  28  Kan.  693. 

76.  Neb.— Harrall  r.  Grav,  12  Neb. 
543.  N.  Y.— Lamed  r.  Hudson,  57  N. 
Y.  151.  See  Vandevoort  r.  Gould,  36 
N.  Y.  639.  N.  C— Gregory  v.  Hobbs, 
93  N.  C.  1.  Ohio.— McKinney  v.  Mc- 
Kinney,  8  Ohio  St.  423. 

[a]  Though  an  action  for  rents  and 
profits  of  real  estate  may  be  joined 
v/ith  an  action  for  recovery  of  real 
property,  it  is  a  distinct  cause  of  ac- 
tion from  one  to  recover  damages  for 
withhohling  the  property.  Larned  v. 
Hudson,   57   N.   Y.   151. 

[b]  "If  the  plaintiff  shall  elect  to 
sue   for   the   recovery   of   land   merely, 
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property  with  or  without  damages  for  the  withholding  thereof,  and 
the  rents  and  profits  of  the  same,  contemplates  that  such  claims 
should  be  treated  as  a  single  cause  of  action." 

H.  As  Affected  by  Form  op  PLEiVDiNG.  —  At  common  law  whether 
but  a  single  cause  of  action  was  stated  was  easily  determined  for  the 
form  of  the  action  determined  its  character.^^  But  as  under  the  codes 
forms  of  action  are  abolished  and  the  facts  constituting  plaintiff's 
claim  must  be  stated,  the  question  is  frequently  difficult  of  determina- 
tion.^^ The  form  in  the  code  states  is  generally  immaterial  in  de- 
termining whether  or  not  there  is  more  than  one  causa  of  action 
stated,^°  as  the  courts  regard  substance  rather  than  the  form.^^ 

Sometimes  a  single  cause  of  action  is  set  forth  as  several,  but  the 
fact  that  they  are  called  separate  causes  of  action  does  not  make  them 
such  and  if  there  is  in  fact  but  one  cause  of  action,  a  demurrer  on 
the  ground  of  misjoinder  of  causes  of  action  will  be  overruled.*'-  And 
conversely,  the  fact  that  the  plaintiff  has  pleaded  several  causes  of 
action  in  one  count  does  not  preclude  the  court  from  considering  them 
as  several  if  they  are  such.^^    Where  a  party  pleads  a  cause  of  action 


or  for  that  and  damages  for  being  kept 
out  of  possession  in  the  same  action, 
and  seek  by  another  suit  to  recover 
damages  for  trespass  and  injuries  com- 
mitted by  the  destruction  of  timber  or 
other  i^roperty  upon  or  appurtenant  to 
the  land,  a  judgment  in  the  one  ease 
would  not,  in  our  opinion,  bar  a  re- 
covery in  the  other."  Burr,  etc.  Co. 
r.  Woodrow,  1  Bush  (Ky.)  602. 
As  to  joinder,  see  infra,  V,  F,  3,  b. 

77.  Sullivan  v.  Davis,  4  Cal.  291. 
See  also  People  i'.  Mayor  of  New  York, 
28  Barb.  (N.  Y.)  240,  and  Pom.  Code 
Rem.,   §348. 

[a]  By  statute  the  claim  for  mesne 
profits  may  be  treated  as  a  part  of  the 
action  of  ejectment.  Nash  v.  Sullivan, 
32  Minn..  189,  20  N.  W.  144. 

[b]  Where  an  action  is  for  the  re- 
covery of  real  property,  allegations  of 
violent  breaking  and  entering  do  not' 
set  up  another  cause  of  action.  Wright 
r.  Willoughby,  79  S.  C.  438,  60  S.  E. 
971. 

78.  Cohen  v.  Clark,  44  Mont.  151, 
119  Pac.  775.  See  Maupay  v.  Holley, 
3  Ala.  103,  where  a  declaration  con- 
tains several  counts,  each  count  is  con- 
sidered as  the  statement  of  a  different 
cause  of  action. 

79.  Cohen  v.  Clark,  44  Mont.  151, 
119  Pac.   775. 

80.  Todaro  v.  Somerville  Eealty  Co., 
138  App.  Div.  1,  122  N.  Y.  Supp.  509. 

[a]  If  a  single  contract  and  a 
breach  of  it  in  one  or  more  particulars 
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is  pleaded,  a  single  cause  of  action  is 
stated,  and  it  is  immaterial  how  the 
complaint  is  paragraphed.  Cohen  v. 
Clark,  44  Mont.  151,  119  Pac.  775. 

[b]  The  mere  fact  that  a  plaintiff 
entitled  his  action  as  by  himself  in- 
dividually and  as  executor  does  not  dis- 
close a  misjoinder  of  causes  of  action, 
he  not  seeking  more  than  a  single  re- 
covery, and  that  as  executor.  Moss 
V.  Cohen,  158  N.  Y.  240,  53  N.  E.  8. 

81.  ' '  Whether  the  complaint  states 
more  than  one  cause  of  action  is  to 
be  determined,  not  by  its  form,  nor  by 
the  numbering  and  labeling  of  its  dif- 
ferent paragraphs  by  the  pleader  but 
bv  the  facts  alleged  therein."  Dew- 
ing r.  Dewing,  112  Minn.  316,  127  N, 
W.   1051. 

82.  U.  S.— Shaw  v.  Hotehkiss,  143 
Fed.  680.  Kan. — Houston  r.  Delahay, 
14  Kan.  125.  Mich. — Stubly  v.  Beach- 
board,  68  Mich.  401,  413,  36  N.  W. 
192.  Minn.— Merrill  r.  Dearing,  22 
Minn.  376.  Mont. — Cohen  v.  Clark,  44 
Mont.  151,  119  Pac.  775.  N.  Y.— Welch 
V.  Piatt,  32  Hun  194;  Hillman  V.  Hill- 
man,  14  How.  Pr.  456;  Logan  v.  Whit- 
ley, 129  App.  Div.  666,  114  N.  Y.  Supp. 
255;  Davis  r.  City  of  New  York,  75 
App.  Div.  518,  78  N.  Y.  Supp.  336; 
Kolel  America  Vatiferes  Jerusalem  v. 
Eliach,  29  Misc.  499,  61  N.  Y.  Supp. 
935.  Wis. — Marston  v.  Dresen,  76  Wis. 
418,  45  N.  W.  110. 

83.  Kan.— Haskell  Co.  Bank  v.  Bank 
of  Santa  Fe,  51  Kan.  39,  32  Pac.  624. 
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m  several  ways  in  separate  counts  to  meet  the  different  phases  of  the 
proof,  he  has  in  point  of  fact  but  one  cause  of  action,^*  although  each 
count  is  treated  as  a  distinct  cause  of  action.^^ 

I.  ^  As  Affected  by  Number  of  Parties. —  The  multiplication  of 
parties  does  not  necessarily  increase  the  number  of  causes  of  action,*'^ 
even  though  they  are  not  jointly,  but  merely  severally,  liable.^^  It 
has  b6en  held  that  where  there  is  an  assignment  to  a  single  person 
by  several  persons  of  their  right  to  damages  to  their  separate  properties 
caused  by  a  single  injury,  a  single  cause  of  action  exists  in  the  as- 
signee for  all  the  damages.®^ 

J.  As  Affected  by  Intention  op  Pleader.  —  In  determining 
whether  one  or  more  causes  of  action  are  stated  the  intention  of  the 
pleader  does  not   'overn.    It  is  what  is  alleged  in  the  complaint  itself 


N.  Y. — Hevia  v.  Wheeloek,  162  App. 
Div.  759,  148  N.  Y.  Supp.  165,  155 
App.  Div.  387,  140  N.  Y.  Supp.  351; 
Witherbee  v.  Bowles,  142  App.  Div, 
407,  126  N.  Y.  Supp.  954;  Todaro  v. 
Somerville  Eealty  Co.,  138  App.  Div.  1, 
122  N.  Y.  Supp.  509;  Mutual  Life  Ins. 
Co.  v.  Gillette,  119  App.  Div.  430,  104 
N.  Y.  Supp.  683;  Voek  v.  Auterbourn, 
66  Misc.  222,  122  N.  Y.  Supp.  1023; 
Adams  v.  Stevens,  7  Misc.  468,  27  N. 
Y.  Supp.  993.  N.  C— Eailroad  Co.  v. 
Wakefield  Hardware  Co.,  135  N.  C.  73, 
47  S.  E.  234.  Ohio.— Gravel!  v.  Speak- 
man,  8  Ohio  N.  P.   (N.  S.)   246. 

Compare,  Sharp  v.  Miller,  54  Cal.  329; 
Siaca  v.  Brunet,  13  P.  E.  153. 

As  affecting  right  to  demur  on  the 
ground  of  misjoinder  of  causes  of  ac- 
tion,, see  6  Standard  Proc.  903. 

84.  Mo. — Owens  v.  Hannibal  &  St. 
J.  E.  E.  Co.,  58  Mo.  386;  Moseley  v. 
Missouri  Pae.  E.  Co.,  132  Mo.  App. 
642,  647,  112  S.  W.  1010.  N.  Y.— Hill 
r.  McKane,  71  Misc.  581,  128  N.  Y. 
Supp.  819;  Horton  v.  Equitable  Life 
Assur.  Co.,  35  Misc.  495,  71  N.  Y.  Supp. 
1060.  Tex.— See  Galveston,  H.  &  S.  A. 
Ey.  Co.  v.  Heard  (Tex.  Civ.  App.),  91 
S.  W.  371;  Compton  v.  Ashley  (Tex. 
Civ.  App.),  28  S.  W.  223  (this  is  a 
ease  where  a  plaintiff  seeks  only  one 
recovery  on  one   demand). 

As  offending  the  rule  requiring  con- 
sistency, see  infra,  V,  E,  4. 

As  to  right  to  plead  a  cause  of  ac- 
tion in  different  ways  to  meet  the  proof, 
see  6  Standard  Proc.  706. 

[a]  Where  the  complaint  alleges  an 
agreement  to  pay  a  specified  sum  for 
services,  an  allegation  as  to  reasonable 
value  of  the  services  does  not  add  a 
separate  cause  of  action.  Shaw  f. 
Hotchkiss,  143  Fed.  680. 


85.  Ala.— Highland  Ave.  &  B.  E.  Co. 
V.  Dusenberry,  94  Ala.  413,  10  So.  274; 
Maupay  v.  Holley,  3  Ala.  103.  N.  Y. 
Croaley  v.  Schwarzschild  &  Sulzberger 
Co.,  ^  n  App.  Div.  473,  126  N.  Y.  Supp. 
301.  Ohio.— Citizens  Nat.  Bank  r.  Cin- 
cinntiti.  New  Orleans  &  T.  P.  Ey.  Co., 
8  Ohio  Dec.  (Eeprint)  788,  9  W.  L.  B. 
355. 

86.  N.  Y. — Jacobs  v.  New  York  'Cent. 
&  H.  E.  E.  Co.,  107  App.  Div.  134,  94 
N.  Y.  Supp.  954;  American  Trading  Co. 
V.  Thomas  Wilson  Sons  &  Co.,  37  Misc. 
76,  74  N.  Y.  Supp.  718.  Wash.— Fran- 
sioli  V.  Thompson,  55  Wash.  259,  104 
Pac.  278.  Wyo.— Minter  v.  Gose,  13 
Wyo.  178,  78  Pac.  948. 

[a]  Although  several  taxpayers  not 
jointly  interested  in  the  cause  of  ac- 
tion join  in  an  action  to  enjoin  ad- 
justment of  highways  to  an  illegal  sur- 
vey, but  one  cause  of  action  is  stated. 
Hoekman  v.  Iowa  Civil  Tp.,  28  S.  D. 
206,  132  N.  W.  1004. 

[b]  A  complaint  to  enforce  a  judg- 
ment lien  is  not  rendered  multifarious 
by  the  fact  that  the  pleader  to  brush 
aside  other  liens  deems  it  necessary  to 
join  the  holders  of  such  liens  and  the 
persons  owing  the  debts  they  secure. 
Level  Land  Co.  v.  Sivyer,  112  Wis. 
442,  88  N.   W.   317. 

[e]  An  averment  of  a  joint  tort 
does  not  show  a  misjoinder  of  causes 
of  action.  Barnes  v.  Ennenga,  53  Iowa 
497,  5  N.  W.  597. 

87.  American  Trading  Co.  v.  Thom- 
as Wilson  Sons  &  Co.,  37  Misc.  76,  74 
N.  Y.  Supp.  718. 

88.  Where  buildings  owned  by  dis- 
tinct persons  are  destroyed  in  a  single 
conflagration  caused  by  the  negligence 
of  a  railroad  company,  and  the  owners 
assign  their  claims  to  an  insurance  com- 
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that  controls.^^  The  courts,  however,  sometimes  consider  the  probable 
or  apparent  intent  of  the  pleader  in  passing  upon    this    question.'-"' 

K.  As  Affected  by  Grounds  of  the  Action.  —  A  complaint  is 
not  regarded  as  uniting  several  causes  of  action  because  it  sets  forth 
several  grounds  upon  which  the  plaintiff  seeks  to  maintain  his  action.^^ 

L.  "Where  One  Cause  Is  Insufficiently  Stated.  —  If  the  pleader 
attempts  to  state  a  second  cause  of  action  and  fails  to  do  so,  there  is 
no  misjoinder  as  but  one  good  cause  of  action  is  stated.^- 

M.  Construction  of  Ple.^ing.  —  On  a  demurrer  for  misjoinder 
of  causes  of  action,  if  the  complaint  will  fairly  admit  of  a  construction 


pany  which  has  paid  the  losses,  an  ac- 
tion by  the  latter  against  the  railroad 
company  embracing  all  these  claims 
states  l)ut  a  single  cause  of  action. 
Hartford  Fire  Ins.  Co.  v.  Erie  E.  Co., 
172  Fed.  899. 

Injury  to  person  and  to  property  as 
constituting  one  cause  of  action,  see 
uifra,  III,  G,  1,  d. 

89.  Threatt  v.  Brewers  Min.  Co.,  49 
S.  C.  95,  127,  26  S.  E.  970;  Westlake 
V.  Farrow,  34  S.  C.  270,  13  S.  E.  469; 
Miskimmons  v.  Moore,  10  Wyo.  41,  65 
Pac.  1000. 

90.  Cal.— Smith  v.  Eichmond,  15  Cal. 
501.  N.  Y.— Krower  r.  Eeynolds,  99 
K  Y.  245,  1  N.  E.  775;  "  Doyle  r. 
American  Wringer  Co.,  60  App.  Div. 
525,  69  N.  Y.  Supp.  952.  Wis.— Mar- 
tens V.  O'Connor,  101  Wis.  18,  76  N.  W. 
774;  Eippe  v.  Stogdill,  61  Wis.  38,  20 
N.   W.   645. 

See  Woodley  v.  Coker,  119  Ga.  226, 
46  S.  E.  89,  in  which  the  court  says 
taking  into  consideration  the  fact  that 
the  petition  is  in  one  count,  it  seems 
to  us  that  the  purpose  of  the  pleader 
was  to  set  forth  one  cause  of  action. 

91.  Durant  v.  Gardner,  10  Abb.  Pr. 
(N.  Y.)    445. 

[a]  "There  was  in  fact  but  one 
cause  of  action  —  one  main  object 
sought,  and  that  was  the  getting  rid 
of  the  void  deed.  Only  one  deed  was 
involved,  and  it  was  alleged  to  be  void 
because  of  the  mental  weakness  of  the 
grantor  and  the  undue  influence  exer- 
cised upon  him  in  his  weak  condition. 
These  grounds  may  coexist."  Bethanv 
Hospital  Co.  V.  Philippi,  82  Kan.  64, 
107  Pac.  530. 

Pleading  cause  in  different  ways  to 
meet  the  proof,  see  supra,  III,  H. 

Injury  resulting  from  several  acts, 
see  supra,  ITT,  G,  3. 

Several  breaches  of  contract,  see 
supra,  III,  G,  4. 
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92.  U.  S. — Sullivan  v.  New  York, 
N.  H.  &  H.  E.  E.  Co.,  11  Fed.  848. 
Cal. — Hentig  r.  Johnson,  8  Cal.  App. 
221,  96  Pac.  390.  Colo.— Flint  r.  Hub- 
bard, 16  Colo.  App.  464,  66  Pac.  446. 
Ind. — Hughes  r.  Hughes  (Ind.  App.), 
63  N.  E.  250.  Ky.— Dierig  f.  South 
Covington,  etc.  E.  Co.,  24  Kv.  L.  Eep. 
1825,  72  S.  W.  355.  Minn.— Minne- 
apolis, etc.  E.  Co.  V.  Brown,  99  Minn. 
384,  109  N.  W.  817.  Mont.— Eeid  v. 
Hennessy  Co.,  45  Mont.  462,  124  Pac. 
273.  Ohio. — Hawkins  r.  Furnace  Co., 
40  Ohio  St.  507;  Brooker  v.  Grossman, 
4  Ohio  Dec.  (Eeprint)  258.  S.  C. 
Jenkins  r.  Thomason,  32  S.  C.  254,  258, 
10  S.  E.  961  ;  New  Home  Sewing  Mach. 
Co.  r.  Wrav,  28  S.  C.  86,  5  S.  E.  603. 
Wis.— White  r.  White,  132  Wis.  121, 
111  N.  W.  1116;  Hiles  v.  Johnson,  67 
Wis.  517,  30  N.  W.  721;  Welsh  v.  Chi- 
cago &  N.  Ey.  Co.,  34  Wis.  494; 
Willard  v.  Eeas,  26  Wis.  540;  Trues- 
dell  r.  Ehodos,  26  Wis.  215;  Bassett  v. 
Warner,  23  Wis.  673.  See  Leidersdorf 
r.  Second  Ward  Sav.  Bank,  50  Wis.  406, 
7  N.  W.  306. 

See  supra,  II. 

Contra. — It  is  unnecessary  to  decide 
whether  or  not  the  causes  of  action  are 
sufficiently  stated;  it  is  enough  that  the 
plaintiff  attempted  to  state  them. 
Dusenberrv  r.  Sagamore  Dev.  Co.,  157 
App.  Div."^  485,  142  N.  Y.  Supp.  595; 
Witherbee  r.  Bowles,  142  App.  Div. 
407,  126  N.  Y.  Supp.  954;  Todaro  f. 
t^omerville  Eealty  Co.,  138  App.  Div.  1, 
122  N.  Y.  Supp.  509;  People  r.  Equit- 
able Life  Assur.  Soc,  124  App.  Div. 
714,  109  N.  Y.  Supp.  453;  Groh  f. 
Flammer,  100  App.  Div.  305,  91  N.  Y. 
Supp.  423.  Compare,  Logan  v.  Moore, 
54  N.  Y.  Supp.  462. 

[a]  "The  rule  seems  to  be,  that  a 
demurrer  upon  the  ground  that  two 
causes  of  action  have  been  improperly 
united   in   a   complaint,   cannot   be   sus- 
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to  the  effect  that  only  one  cause  of  action  is  stated,  that  construction, 
it  has  been  held,  should  be  adopted.^^ 

IV.  AT  COMMON  LAW.  —  A.  In  General.  —  Joinder  of  ac- 
tions at  common  law  depends  on  their  form  rather  than  their  sub- 
stance,^* or  subject-matter.^^  As  a  general  rule  actions  may  be  joined 
where  tfee  same  plea  may  be  made,  and  the  same  judgment  given  in 
all  the  counts  of  the  declaration,'**'  or  whenever  the  counts  are  of  the 
same  nature,  and  the  same  judgment  may  be  rendered,  though  the 


tained  where  one  of  such  causes  of  ac- 
tion is  insufficiently  stated."  New 
Home  Sewing  Mach.  Co.  v.  Wray,  28 
S.  C.  86-95,  5  S.  E.  603. 

[b]  It  is  only  good  causes  of  action 
that  can  be  misjoined.  Flint  v.  Hub- 
bard, 16  Colo.  App.  464,  66  Pac.  446; 
Koepke  v.  Winterfield,  116  Wis.  44,  92 
N.  W.  437;  Bassett  v.  Warner,  23  Wis. 
673,  689.  Contra,  Witherbee  V.  Bowles, 
142  App.  Div.  407,  126  N.  Y.  Supp. 
954.  Compare,  Logan  v.  Moore,  54  N. 
Y.  Supp.  462. 

Causes  of  Action  Must  Be  Complete 
in  Themselves. — See  6  Standard  Proc. 
707. 

93.  Sullivan  v.  Ashland  Light,  Power 
&  St.  E.  Co.,  156  Wis.  445,  146  N.  W. 
506. 

94.  Conn. — Whipple  v.  Fuller,  11 
Conn.  582,  29  Am.  Dec.  330.  lU.— Selby 
V.  Hutchinson,  9  111.  319.  Tex.— Carter 
V.  Wallace,  2  Tex.  206,  209.  Va.— Mc- 
Mullin  V.  Church,  82  Va.  501.  Eng. 
Dalston  v.  Janson,  1  Salk.  10,  91  Eng. 
Eeprint  9    (note). 

[a]  "The  suit  was  by  one  plaintiff 
against  two  defendants  for  damages 
for  breaches  of  two  attachment  bonds 
executed  by  them.  There  was  no  error 
in  this.  Where  the  same  form  of  ac- 
tion may  be  adopted  for  several  dis- 
tinct injuries,  the  plaintiff  may  in  gen- 
eral proceed  for  all  in  one  action, 
though  the  several  rights  affected  were 
derived  from  different  titles."  Gabel 
V.  Hammerwell,  44  Ala.  336. 

95.  1  Chit.  PI.  (6th  ed.)  199,  and 
the  following  cases:  Ala. — Higdon  v. 
Kennemer,  120  Ala.  193,  24  So.  439; 
Pettigrew  v.  Pettigrew,  1  Stew.  580. 
N.  Y.— Howe  V.  Cook,  21  Wend.  29. 
K.  I.— Drury  v.  Merrill,  20  E.  L  2,  36 
Atl.  835.  Va.— McMullin  v.  Church,  82 
Va.  501. 

96.  U.  S. — Washington-Alaska  Bank 
V.  Stewart,  184  Fed.  673,  108  C.  C.  A. 
273.  Ala. — Higdon  l\  Kennemer,  120 
Ala.  193,  24  So.  439;  Whidden  &  Sous 


V.  Merchants',  etc.  Bank,  64  Ala.  1,  38 
Am.  Eep.  1;  Pettigrew  v.  Pettigrew,  1 
Stew.  580.  Conn. — Whipple  v.  Fuller, 
11  Conn.  581.  Ga.— Mahaffey  v.  Petty, 
1  Ga.  261. ■  111.— Dalson  v.  Bradbury,  50 
111.  82;  Brady  v.  Spurck,  27  111.  478; 
Selby  V.  Hutchinson,  9  111.  319;  Mar- 
quette Coal  Co.  V.  Dielie,  110  111.  App. 
684.  Ky. — Vaughn's  Exr.  v.  Gardner, 
7  B.  Mon.  326.  Me.— Allen  v.  Ham,  63 
Me.  532.  Md.— Price  v.  Mutual  E.  Life 
Ins.  Co.,  107  Md.  374,  68  Atl.  689; 
Gladfelter  v.  Walker,  40  Md.  1.  Mass. 
Heridia  V.  Ayres,  12  Pick.  334;  Fair- 
field V.  Burt,  11  Pick.  244.  Mich. 
Charters  v.  Industrial  Wks.,  179  Mich. 
1,  146  N.  W.  128.  N.  H.— Peabody  v. 
Kinsley,  40  N.  H.  416.  N.  J.— Little 
V.  Gibbs,  4  N.  J.  L.  211.  N.  Y.— Lovett 
V.  Pell,  22  Wend.  369;  Union  Cotton 
Mfg.  V.  Lobdell,  13  Johns.  462;  Halloek 
V.  Powell,  2  Caines  216.  Ohio.— Hen- 
shaw  V.  Noble,  7  Ohio  St.  226.  Okla. 
State  Bank  v.  Lanam,  34  Okla.  485,  126 
Pac.  220.  Pa. — Patterson  v.  Anderson, 
40  Pa.  359;  Martin  v.  Stille,  3  Whart. 
337;  Strohecker  v.  Grant,  16  Serg.  & 
E.  237;  Smith  v.  Eutherford,  2  Serg.  & 
E.  358;  Barber  v.  Chester  County,  1 
Chester  Co.  Eep.  162.  R.  I.— Bull  v. 
Mathews,  20  E.  I.  100,  37  Atl.  536; 
Drury  v.  Merrill,  20  E.  I.  2,  36  Atl. 
835.  Tenn. — Trustees  of  McMinn 
Academy  v.  Eeneau,  2  Swan  94.  Va. 
Bowman  v.  First  Nat.  Bank,  115  Va. 
463,  80  S.  E.  95. 

See  1  Chit.  PI.  199. 

[a]  *' Perhaps  the  rule  of  judging 
whether  two  counts  can  be  joined,  by 
considering  whether  the  same  judgment 
can  be  given  on  both,  is  not  true  in 
its  extent;  but  by  adding  another 
requisite  it  is  universally  true.  For 
wherever  the  same  plea  may  be  pleaded, 
and  the  same  judgment  given  on  two 
counts,  they  may  be  joined  in  the  same 
declaration."  Brown  r.  Dixon,  1  Term 
Eeport  274,  99  Eng.  Eeprint  1091.  And 
see  note  to  Coryton  v.  Lithebye,  2 
Saund.     115,     85     Eng.     Eeprint     823; 
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pleas  be  different.^''  The  determination  of  whether  or  not  causes  of 
action  are  properly  joined  depends  upon  the  allegations  of  the  declara- 
tion and  not  upon  their  proof,^^ 

B.  Causes  Must  Affect  all  Parties  to  the  Action.^^  —  1.  Gen- 
eral Rule.  —  It  is  a  general  rule  under  the  common  law  that  w^here 
separate  causes  of  action  are  joined,  each  cause  of  action  joined^  must 


Dalston  v.  Janson,  1  Salk.  10,  91  Eng. 
Reprint  9   (note). 

[b]  This  rule  is  not  without  its  ex- 
ceptions, as  for  instance,  actions  of 
debt  on  a  bond  and  covenant  broken 
cannot  be  joined  although  the  general 
issue  of  non  est  factum  and  the  judg- 
ment of  misericordia  are  common  to 
both.  Whipple  v.  Fuller,  11  Conn.  581, 
586. 

97.  Ala. — Louisville  &  N.  E.  Co.  v. 
Cofer,  110  Ala-  491,  18  So.  110;  Whil- 
den  &  Sons  v.  Merchants',  etc.  Bank, 
64  Ala.  1,  38  Am.  Eep.  1.  Del.— Marley 
V.  Slaw,  2  Boyce  534.  Ga.— Mahaffey 
V.  Petty,  1  Ga.  261.  111.— Chicago  West. 
Div.  Ry.  Co.  r.  Ingraham,  131  111.  659, 
23  N.  E.  350;  Dalson  v.  Bradbury,  50 
111.  82;  Pisa  v.  Holy,  114  111.  App.  6; 
Mutual  Life  Ins.  Co.  V.  Allen,  113  111. 
App.  89.  Md.— Williams  v.  Bramble,  2 
Md.  313.  N.  y.— Hallock  v.  Powell,  2 
Cai.  216;  Lovett  v.  Pell,  22  Wend.  369; 
Union  Cotton  Mfg.  Co.  v.  Lobdell,  13 
Johns.  462.  Ohio. — Henshaw  v.  Noble, 
7  Ohio  St.  226.  Pa.— Malin  r.  Bull,  13 
Serg.  &  R.  441;  Barber  r.  Chester  Coun- 
ty, 1  Chester  Co.  Rep.  162.  Tenn. 
Trustees  of  McMinn  Academy  v.  Re- 
neau,  2  Swan  94.  Va. — Bowman  v.  First 
Nat.  Bank,  115  Va.  463,  80  S.  E.  95; 
Fisher  v.  Seaboard  A.  L.  R.  Co.,  102 
Va.  363,  46  S.  E.  381;  McMullin  V. 
Church,  82  Va.  501.  Eng.— Coryton  v. 
Lithebye,  2  Saund.  115,  85  Eng,  Re- 
print  823    (note). 

See  1  Chit.  PI.  199. 

[a]  ''  'When  the  same  plea  may  be 
pleaded,  and  the  same  judgment  given 
on  all  the  counts;  or  whenever  the 
counts  are  of  the  same  nature,  and  the 
same  judgment  is  to  be  given  on  them 
all,  though  the  pleas  be  different,  as  in 
the  case  of  debt  on  bond  or  on  simple 
contract,  they  may  be  joined.'  Mr. 
Justice  Bullet,  in  Brown  v.  Dixon,  1 
Term  Report  273,  says,  'it  is  universal- 
ly true  that  whenever  the  same  plea 
may  be  pleaded,  and  the  same  judg- 
ment given  on  two  counts,  they  may 
be  joined  in  the  same  declaration.' 
This    rule,    however,    is    not   free    from 
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objection,  in  the  opinion  of  Mr.  Tidd 
(1  Vol.  10),  who  states  some  cases  in 
which  it  could  not  be  applied;  and  sug- 
gests the  nature  of  the  cause  of  action 
as  the  most  certain  criterion.  And 
hence,  he  concludes,  that,  with  certain 
exceptions  stated  by  himself,  'it  may 
safely  be  laid  down,  as  a  general  rule, 
that  whenever  the  causes  of  action  are 
of  the  same  nature,  and  may  properly 
be  the  subject  of  counts  in  the  same 
species  of  action,  they  may  be  joined, 
otherwise  they  cannot.'  This,  we 
think,  leaves  the  question  unsettled; 
because,  when  it  is  ascertained  that 
the  causes  of  action  are  of  the  same 
nature,  we .  must  still  inquire  whether 
tliey  may  be  joined;  for  the  solution 
of  which  difficulty  his  rule  furnishes 
no  certain  guide.  The  question  is 
purely  technical,  and  has  been  so  re- 
garded by  eminent  judges,  who  have 
expressed  regret  that  such  distinctions 
existed,  though  they  yielded  to  the 
force  of  authority. "  Williams  V. 
Bramble,  2  Md.  SU. 

98.  Hurley  v.  Chicago,  159  111.  App. 
92. 

[a]  "The  same  evidence  will  often 
support  trespass  ■  or  case,  deceit  or 
trover,  trover  or  replevin,  assumpsit 
or  debt,  but  it  does  not  follow  that 
you  can  join  trespass  and  case,  deceit 
and  assumpsit,  or  trover  and  debt  or 
replevin. ' '  Pennsylvania  E.  E.  Co.  V. 
Zug,  47  Pa.  4S0. 

99.  Death  by  Wrongful  Act. — As  to 
joinder  of  causes,  see  6  Standard  Proc. 
431,  et  seq. 

1.  U.  S.— Brown  v.  Lee,  19  Fed.  630; 
Wilson's  Case,  1  Ct.  CI.  318.  Ala. 
Giovanni  r.  First  Nat.  Bank,  51  Ala. 
176.  ni.— Safford  v.  Miller,  59  111.  205; 
Mitchell  r.  Heisen,  169  111.  App.  531. 
Mass. — Whiting  v.  Cook,  8  Allen  63. 
Pa.— McNulty  f.  O'Donnell,  27  Pa. 
Super.  93.  Tex. — Hunt  v.  Johnson,  106 
Tex.  509,  171  S.  W.  1125.  Va.— Mc- 
Mullin V.  Church,  82  Va.  501.  W.  Va. 
Yeager  v.  Fairmont,  43  W.  Va.  259,  27 
S.  E.  234  (holding  that  it  is  a  mis- 
joinder   of    causes   of    action    for    the 
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eoneern  every  party  plaintiff,  and  every  party  defendant.^  Thus 
separate  causes  of  action  against  independent  tort  feasors  cannot  be 
joined.'*    Although  the  claims  have  been  reduced  to  common  ownership 


owner  of  the  life  estate  and  the  owner 
of  the  reversion  to  sue  in  one  action 
for  the  injury  to  his  separate  inter- 
est). And  see  also  Shinn  v.  O'Gara 
Coal  Min.  Co.,  72  W.  Va.  326,  78  S.  E. 
104.  Can. — M'Giverin  v.  Turnbull,  32 
U.  C.  Q.  B.  407.  Eng.— Coryton  v. 
Lithebye,  2  Saund.  115,  85  Eng.  Re- 
print 823    (note). 

[a]  Under  the  codes,  as  to  require- 
ment that  causes  of  action  affect  the 
parties  to  the  action,  see  infra,  V,  E,  2. 

In  equity,  see  the  title  "Multifarious- 
ness." 

[b]  The  assignees  of  two  bankrupts, 
under  separate  commissions,  cannot  in 
one  action  join  a  count  for  a  joint  debt 
due  from  the  defendant  to  both  bank- 
rupts and  a  count  for  a  separate  debt 
due  to  each.  Hancock  v.  Haywood^  3  T. 
E.  433,   100  Eng.  Reprint  661. 

[c]  Actions  on  Two  Bonds. — "The 
contention  of  appellant  that  suit  upon 
the  several  bonds  could  not  properly 
be  brought  in  the  same  action  because 
the  same  persons  were  not  sureties  upon 
all  the  bonds  is  not  tenable.  This  is 
not  an  action  against  the  sureties  on 
the  bonds  but  against  the  principal 
alone,  and  if  appellee  is.  content  with 
a  personal  judgment  against  appellant 
the  latter  cannot  complain."  People 
V.  Maddox,  162  111.  App.  95. 

[d]  "It  is  lastly  alleged,  that  the 
plaintiff  has  misjoined  two  bonds  in 
one  writ;  which  bonds  contain  differ- 
ent obligors.  We  think  that  as  the 
defendant  is  upon  both  of  the  bonds, 
and  may  be  sued  severally,  and  as  both 
of  the  bonds  were  taken  for  the  use 
of  the  same  party,  this  objection  can- 
not prevail. ' '  Wood  v.  Hayward,  13 
Pick.    (Mass.)   269. 

2.  Ala. — Childress  v.  M'Cullough,  5 
Port.  54,  30  Am.  Dec.  549.  111.— Sleeper 
V.  World's  Fair  Banquet  Hall  Co.,  166 
111.  57,  46  N.  E.  782;  Reynolds  v.  Thom- 
as, 17  111.  207;  Schirmeier  v.  Baecker, 
20  111.  App.  373.  Ky.— Bonte  v.  Postel, 
109  Ky.  64,  58  S.  W.  536,  51  L.  R.  A. 
187;  Fergusons  r.  Terry,  1  B.  Mon.  96. 
Mass.— Murphy  v.  Russell,  202  Mass. 
480,  89  N.  E.  107.  Miss.— Board  of 
Supervisors  r.  Jones,  103  Miss.  602,  60 
So.  655;  McKee  r.  Kent,  24  Miss.  131. 
Mich. — Strawbridge  v.  Stern,  112  Mich.  1 


16,  70  N.  W.  331.  Mo.— Moore  v. 
Platte  County,  8  Mo.  467.  N.  J, 
Ridgley  v.  Walker,  81  N.  J.  L.  176,  80 
Atl.  108;  Marter  v.  Sanchez  Co.,  77  N. 
J.  L.  95,  71  Atl.  41;  Gilmore  v.  Christ 
Hospital,  68  N.  J.  L.  47,  52  Atl.  241; 
Dunn  V.  Pennsylvania  R.  Co.,  67  N.  J. 
L.  377,  51  Atl.  465;  Wills  -;;.  Shinn,  42 
N.  J.  L.  138.  N.  Y.— Moran  v.  Vree- 
land,  81  Misc.  664,  143  jST.  Y.  Supp. 
522.  N.  C— Burns  f.  Williams,  88  N.  C. 
159.  R,  I.— Cole  V.  Lippitt,  25  R.  I. 
104,  54  Atl.  936;  Phenix  Iron  Foundry 
r.  Lockwood,  21  R.  I.  556,  45  Atl.  546. 
Va.— McMullin  v.  Church,  82  Va.  501. 
Vt. — Claremont  Bank  v.  Wood,  12  Vt. 
252.  W.  Va.— Kellar  v.  James,  63  W. 
Va.  139,  59  S.  E.  939,  14  L.  R.  A.  (N. 
S.)  1003.  Eng.— Sadler  v.  Great  West- 
ern Ry.  Co.,  2  Q.  B.  Div.  (1895)  688, 
74  L.  T.  R.  (N.  S.)  561;  Drummond  V. 
Dorant,  4  T.  R.  360,  100  Eng.  Reprint 
1064;  Cutsworth's  Case,  Style  153,  82 
Eng.  Reprint  605;  Coryton  v.  Lithebve, 
2  Saund.  115,  85  Eng.  Reprint  823 
(note). 

[a]  "The  general  rule  of  pleading 
stated  in  Chit.  PI.,  and  all  the  other 
elementary  works  on  that  subject,  is 
that  the  joint  action  must  be  in  favor 
of  all  as  plaintiff,  and-  against  all  as 
defendants,  and  that  there  cannot  be 
united  in  one  action  a  count  against 
two  or  more,  and  in  the  same  action 
a  count  against  one  of  the  defend- 
ants." Brown  v.  Lee,  19  Fed.  630;  Mc- 
IMullin  V.  Church,  82  Va.  501. 

[b]  Actions  Against  Corporation 
and  Directors.— "The  plaintiff  cannot, 
in  one  action,  assert  an  independent  lia- 
bility of  the  corporation  in  one  count, 
an  independent  liability  of  the  individ- 
ual directors  of  the  corporation  in  an- 
other, and  the  liability  of  both  the 
corporation  and  the  individual  direc- 
tors in  a  third  count."  Marter  v. 
Sanchez  Co.,  77  N.  J.  L.  95,  71  Atl. 
41. 

3.  111.— Equitable  Powder  Mfg.  Co. 
V.  Cleveland,  C.  C.  &  St.  L.  R.  R.  Co., 
155  111.  App.  265.  Ky.— Bonte  i\  Pos- 
tel, 109  Ky.  64,  58  S.  W.  536,  51  L.  R. 
A.  187;  Fergusons  V.  Terry,  1  B.  Mon. 
96.  Mass. — Murphy  v.  Russell,  202  Mass. 
480,  89  N.  E.  107.  Mich.— Strawbridge 
V.  Stern,  112  Mich.   16,  70  N.  W.  331. 
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by  assignment,  they  cannot  be  joined  where  the  assignee  must  sue 
in  the  name  of  his  assignor.* 

2.  Joint,  Joint  and  Several  and  Individual  Demands.  —  A  plain- 
tiff may  join  a  cause  of  action  on  a  several  liability  of  one  person 
with  one  against  the  same  person  on  a  joint  and  several  liability,  by 
suing  severally  on  the  latter.^  But  a  plaintiff  cannot  join  counts  upon 
a  joint  obligation  with  counts  upon  an  individual  obligation.^  The 
survivor  of  joint-obligees  or  covenantees  may,  however,  join  an  action 
on  the  joint  demand  with  an  action  on  his  individual  demand.^ 

3.  Where  Affected  in  Different  Capacities.  —  a.  In  General.  —  At 
common  law  causes  of  action  cannot  be  joined  unless  all  accrue  to  the 
plaintiff  in  one  and  the  same  right  and  against  the  defendant  in  one 
and  the  same  capacity.^  Therefore  an  action  for  or  against  a  person 
in  a  representative  capacity  cannot  be  joined  with  one  for  or  against 
him  as  an  individual,^  even  though  the  two  causes  of  action  arise  out 


N.  J. — Dunn  v.  Pennsylvania  R.  E.  Co., 
67  N.  J.  L.  377;  Terhune  f.  Bray's 
Exr.,  16  N.  J.  L.  53  (count  on  a  con- 
version by  the  testator  cannot  be  joined 
with  one  against  executors).  N.  C. 
Slade  V.  Washburn,  24  N.  C.  414.  W.  Va. 
Kellar  v.  James,  63  W.  Va.  139,  59  S.  E. 
939,  14  L.  E.  A.   (N.  S.)   1003. 

[a]  Injury  by  Animals  Severally 
Owned. — Joint  actions  for  injuries  by 
animals  severally  owned  cannot  be 
maintained.  Conn. — Eussell  v.  Tomliu- 
son,  2  Conn.  206,  N.  Y.— Van  Steen- 
burgh  V.  Tobias,  17  Wend.  562,  31  Am. 
Dec.  310.  Tenn. — Dyer  v.  Hutchins,  87 
Tenn.  198,  10  S.  W."  194.  Vt.— Adams 
v.  Hall,  2  Vt.  9,  19  Am.  Dec.  690. 

4.  If  the  causes  of  action  could  not 
be  joined  before  the  assignment  they 
could  not  be  so  joined  after  such  as- 
signment as  the  causes  of  action  and 
the  legal  plaintiffs  still  remain  the 
same.  McNulty  v.  O'Donnell,  27  Pa. 
Super.  93.  Compare,  Hartford  Fire. 
Ins.  Co.  V.  Erie  E.  Co.,  172  Fed.  899; 
Mercantile  Ins.  Co.  v.  Holthaus,  43 
Mich.  423,  o  N.  W.  642. 

5.  Bertrand   v.  Byrd,  4  Ark.   187. 

6.  ni.— Safford  v.  Miller,  59  HI.  205. 
Mo.— Moore  v.  Platte  County,  8  Mo. 
467.  N.  J.— Eidgley  v.  Walker,  81  N. 
J.  L.  176,  80  Atl.  108.  Can.— McGiverin 
V.  Turnbull,  32  U.  C.  Q.  B.  407. 

[a]  But  where  a  defendant  is  sued 
alone  on  a  joint  demand  and  also  on 
a  sole  demand,  there  is  no  misjoinder. 
He  should  plead  in  abatement  for  non- 
joinder of  parties  in  the  joint  demand. 
Holmes  v.  Warden,  12  Pick.  (Mass.) 
169.  And  see  Hawkins  v.  Eamsbottom, 
6  Taunt.  179,  128  Eng.  Eeprint  1002. 
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7.  Smith  v.  Salomon,  1  Colo.  176; 
Vandenheuvel  V.  Storrs,  3  Conn.  203 
(survivor  of  co-parceners). 

[a]  This  right  is  not  limited  to  a 
surviving  partner  alone,  but  the  sur- 
vivor of  obligees,  covenantees  or  others 
having  a  joint  interest  in  a  contract, 
may  join  or  be  joined  in  such  counts. 
Smith  V.  Salomon,  1  Colo.  176. 

[b]  In  an  action  of  assumpsit 
against  two  defendants,  a  count  upon 
a  promise  made  by  the  two  only  may 
be  joined  with  counts  upon  promises 
made  by  the  two  and  a  third  person 
deceased.  Wheeler  v.  Thorn,  2  N.  H. 
397 

S.     Gould's  PI.,  c.  4,  §96. 

9.  U.  S.— Whitney  v.  Fairbanks,  54 
Fed.  985;  Picquet  V.  Swan,  3  Mason 
469,  19  Fed.  Cas.  No.  11,132.  And  see 
Waters  v.  Central  Trust  Co.,  99  Fed. 
894.  Ala.— Morris  v.  Russell,  20  Ala. 
357;  Jefford's  Admr.  v.  Einggold  &  Co., 
6  Ala.  544.  Ark. — Lyon  v.  Evans,  1 
Ark.  349.  Conn. — Bulkley  v.  Andrews, 
39  Conn.  523.  Fla.— Pensacola  Elec- 
tric Co.  V.  Soderlind,  60  Fla.  164,  53 
So.  722,  Ind,— Cincinnati,  H,  &  D, 
E.  E,  Co,  V.  Chester,  57  Ind.  297,  indi- 
vidually and  as  trustee  for  next  of  kin, 
Ky. — Moody  v.  Ewing  Exrs.,  8  B.  Mon. 
521;  Vaughn's  Exr.  v.  Gardner,  7  B. 
Mon.  326,  Mass. — Brown  v.  Webber, 
6  Cush,  560,  Mo, — Yates  l\  Kimmel,  5 
Mo.  87.  N,  J,— Mailly  v.  Elliott,  80  N, 
J.  L.  70,  75  Atl,  472;  Terhune  V.  Bray, 
16  N,  J,  L,  53,  N.  Y.— Eeynolds  v. 
Eeynolds,  3  Wend.  244,  Pa,— Weil  v. 
Townsend,  25  Pa.  Super.  638.  Va,— Me- 
Mullin  V.  Church,  82  Va,  501;  Kayser 
V.  Disher,  9  Leigh  (36  Va.)  357,    W.  Va. 
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of  the  mme  occurrence.^"  Guardians  who  bring  actions  as  such,^^  and 
executors  and  administrators,^^  assignees  of  bankrupts,^^  cannot  join 
counts  setting  forth  causes  of  action  accruing  to  them  as  individuals 
and  as  representatives. 

Different  Ilepresentative  Capacities.  —  This  general  rule  also  prevents 
the  joinder  of  causes  of  action  by  and  against  a  person  in  different 
representative  capacities."  Therefore  causes  of  action  in  favor  of  or 
against  a  party  as  guardian  and  as  administrator/^  or  as  trustee  for 
next  of  kin  and  as  legal  representative  of  the  estate^^  cannot  be  joined. 
But  an  assignee  of  bankrupt  partners  may  join  actions  on  individual 
and  partnership  claims.^'' 


Knotts  V.  McGregor,  47  W.  Va.  566,  35 
S.  E.  899.  Wis.— Bobbins  V.  Gillett,  2 
Finn.  439,  2  Chand.  96. 

[a]  Cause  of  action  (1)  accruing 
in  favor  of  a  person  as  an  individual 
cannot  be  joined  with  one  in  favor  of 
a  corporation,  prosecuted  by  liim  as  a 
stoclvholder.  Whitney  v.  Fairbanlss,  54 
Fed.  985.  (2)  And  see  Hamilton  v.  The 
Stewiacke  Val.,  etc.  Ey.  Co.,  30  Nova 
Scotia  10,  the  judgments  would  be  dif- 
ferent; in  one,  it  would  be  in  favor  of 
the  corporation,  and  in  the  other,  in 
favor  of  the  individual. 

[b]  Counts  upon  a  bond  given  to  a 
judge  in  his  official  capacity  and  so 
sued  upon  cannot  be  joined  with  a 
fount  upon  a  bond  given  to  the  judge 
as  an  individual.  Patrick  v.  Rucker,  19 
111.  428.  And  see  Albin  v.  Talbott,  46 
111.  424. 

[c]  "A  person  cannot  in  the  same 
action  join  a  demand  as  representative 
of  another,  or  autre  droit;  nor  demands 
against  a  person  on  his  own  liability 
and  on  his  liability  in  his  representa- 
tive capacity."  1  Chit.  PI.  *199, 
quoted  in  McMullin  v.  Church,  82  Va. 
501. 

[d]  But  a  count  against  assignees, 
setting  forth  an  assignment,  naming 
the  defendants  as  trustees,  and  averring 
that  they  had  collected  money  enough 
to  pay  all  the  debts  of  the  assignor, 
may  be  joined  with  a  count  for  money 
had  and  received,  in  which  the  defend- 
ants are  not  named  as  trustees;  both 
counts  charging  them  personally.  Rush 
V.   Good,   14   Serg.   &   R.    (Pa.)    226. 

[e]  Matter  Descriptio  Personae. — The 
addition  of  matter  showing  a  represen- 
tative capacity,  but  which  is  merely 
descriptio  personae,  joined  to  a  count 
showing  a  cause  of  action  in  an  in- 
dividual   capacity,    does    not     make     a 


misjoinder  of  counts.     Blackstone  Nat. 
Bank  V.  Lane,  80  Me.  165,  13  Atl.  683. 

10.  Pensacola  Electric  Co.  v.  Soder- 
lind,  60  Fla.  164,  53  So.  722. 

11.  See  10  Standard  Proc.  870,  et 
seq. 

12.  See  infra,  this  section. 

13.  "An  assignee  of  a  bankrupt  can- 
not join  counts  in  his  own  right  with 
others  in  his  right  as  assignee. ' '  Rich- 
ardson V.  Griffin,  5  Man.  &  Sel.  294,  105 
Eng.   Reprint   1059. 

[a]  "The  declaration  contained  the 
usual  money  counts,  stating  the  prom- 
ises to  have  been  made  to  the  bank- 
rupts for  money  due  to  them  before 
the  bankruptcy,  and  also  counts  for 
money  had  and  received  and  on  an 
account,  stating  the  promises  to  haA'e 
been  made  to  the  plaintiffs  as  as- 
signees, for  money  due  to  them  after 
the  bankruptcy.  .  .  .  This  action  can- 
not be  maintained,  and  the  rule  must 
therefore  be  discharged."  Hogg  v. 
Bridges,  8  Taunt.  200,  129  Eng.  Reprint 
360. 

14.  Brennan  v.  Standard  Oil  Co.,  187 
Mass.  376,  73  N.  E.  472;  Wren  v.  Gay- 
den,  2  Miss.  365.  See  Gould's  PI.,  c. 
4,  §96. 

[a]  But  see  Ranney  v.  St.  Johns- 
bury  &  L.  C.  R.  Co.,  64  Vt.  277,  24 
Atl.  1053,  where  it  was  held  that  be- 
cause of  the  statute  providing  that 
damages  may  be  assessed  under  each 
count  separately,  plaintiff  could  join 
several  counts  in  one  action,  although 
he  sued  in  different  representative  ca- 
pacities in  each  count. 

15.  Wren  v.  Gay  den,  2  Miss.  365. 

16.  Brennan  v.  Standard  Oil  Co.,  187 
Mass.  376,  73  N.  E.  472. 

17.  Graham  v.  Muleaster,  4  Bing. 
115,  130  Eng.  Reprint  711. 
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b  Executors  and  Administrators.  — In  actions  byi«  and  against^^ 
executors  and  administrators,  it  is  not  permissible  to  join  causes  o± 
action  by  or  against  them  in  their  capacity  as  executor  or  administrator 
^^dth  causes  against  them  as  an  individual  Nor  can  actions  by  the 
same  person  as  executor  of  different  estates  be  jomed.^"  But  there  are 
cases  where  an  action  on  a  promise  to  or  by  the  executor  m  his  rep- 
resentative capacity  may  be  joined  with  an  action  on  a  promise  to  or 
by  the  testator,2i  ^^q  rule  being  that  where  the  money  recovered  would 


18  U  S. — Picquet  v.  Swan,  3  Mason 
469,  19  Fed.  Cas.  No.  11,132.  Conn. 
Eulkley  V.  Andrews,  89  Conn.  523. 
Mass.— Brown  v.  Webber,  6  Gush.  560. 
Mo.— Yates  v.  Kimmel,  5  Mo.  87.  N.  Y. 
Davoue  v.  Tanning,  4  Johns.  Ch.  199. 
Pa.— Strohecker  v.  Grant,  16  Serg.  &  R. 
237;  Weil  v.  Townsend,  25  Pa.  Super. 
638.  Va.— Epos's  Admr.  i:  Dudley,  5 
Rand.  (26  Va.)  437.  Wis.— Bobbins  V. 
Gillett,  2  Pinn.  439,  2  Chand.  96. 
Eng.— Petrie  v.  Hannay,  3  T.  R.  659, 
100  Eng.  Reprint  789;  Hookin  v.  Quil- 
ter,  2  Str.  1271,  93  Eng.  Reprint  1175; 
King  V.  Thorn,  1  T.  R.  487,  99  Eng. 
Reprint  1212;  Rogers  v.  Cook,  1  Salk. 
10,  91  Eng.  Reprint  9;  3  Salk.  202, 
91  Eng.  Reprint  777  (note). 

See  8  Standard  Proc.  736. 

[a]  A  count  in  an  action  as  execu- 
tor cannot  be  joined  with  one  in  per- 
sonal capacity,  because  the  costs  are 
assessed  as  an  entirety.  Cowell  v. 
Watts,  6  East  405,  102  Eng.  Reprint 
1342. 

[b]  An  administrator  cannot  join 
action  on  matters  in  own  right  with 
matters  in  the  right  of  the  testator. 
Curtis  V.  Davis,  2  Lev.  110,  83  Eng. 
Reprint  473;  Coryton  V.  Lithebye,  2 
Saund.  115,  85  Eng.  Reprint  823 
(note). 

[c]  Reason.  —  Judgments  Different. 
"Claims  as  executor  cannot  be  joined 
with  those  accruing  by  private  right, 
for  the  judgment  against  a  party  in  his 
personal  capacity  is  de  bonis  propriis, 
while  against  him  as  executor  or  ad- 
ministrator it  is  de  bonis  testatoris. 
Bart.  Law  Prac.  304."  Knotts  v.  Mc- 
Gregor, 47  W.  Va.  566,  35  S.  E.  899. 

[d]  Counts  in  trover  as  administra- 
tor and  as  owner  may  be  joined  be- 
cause the  plaintiff  claims  in  his  indi- 
vidual capacity  a  general  property  in 
one  case  and  a  special  property  in  the 
other.  Lashlee  v.  Wily,  8  Humph. 
(Tenn.)   659. 

19.  Ala.— Morris  V.  Russell,  20  Ala. 
357;  Jefford's  Admr.  v.  Ringgold  &  Co., 
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6  Ala.  544;  Pettigrew  v.  Pettigrew,  1 
Stew.  580.  Ky. — Vaughn 's  Exr.  v.  Gard- 
ner, 7  B.  Mon.  326.  Miss.— Wren  V. 
Gayden,  2  Miss.  365.  N.  J.— Mailly  v. 
Elliott,  80  N.  J.  L.  70,  75  Atl.  472;  Ter- 
hune  r.  Bray,  16  N.  J.  L.  53.  N.  Y. 
Reynolds  v.  Reynolds,  3  Wend.  244; 
Davoue  f.  Fanning,  4  Johns.  Ch.  199. 
Pa.— Clark  v.  Herring,  5  Binn.  33.  Va. 
Fitzhugh's  Exr.  r.  Fitzhugh,  11  Gratt. 
(52  Va.)  300;  Epes's  Admr.  V.  Dudley, 

5  Rand.  (26  Va.)  437;  Kayser  v.  Disher, 
9  Leigh  (36  Va.)  357;  Bishop  v.  Har- 
rison, 2  Leigh  (29  Va.)  532.  W.  Va. 
Knotts  V.  McGregor,  47  W.  Va.  566,  35 
S.  E.  899.  Eng. — Herrenden  f.  Palmer, 
Hobart  88,  80  Eng.  Reprint  238;  Segar 
r.  Atkinson,  1  H.  Black  102,  126  Eng. 
Reprint   62;   Brigden   v.  Parkes,  2   Bos. 

6  Pul.  424,  126  Eng.  Reprint  1363; 
Jennings  r.  Newman,  4  T.  R.  347,  100 
Eng.  Reprint  1056. 

20.  Watkins  v.  Tate,  3  Call.  (7  Va.) 
521. 

21.  Ky. — Vaughn's  Exr.  v.  Gardner, 

7  B.  Mon.  326.  Mass. — Brown  v.  Web- 
ber, 6  Cush.  560.  Eng.— Ord  v.  Fen- 
wick,  3  East  104,  102  Eng.  Reprint  536. 

[a]  "The  defendant  also  objects 
that  no  judgment  can  be  rendered  in 
the  case,  because  the  plaintiff  has 
joined  in  the  same  action  counts  upon 
promises  to  the  intestate,  during  his 
lifetime,  with  counts  upons  claims  aris- 
ing, subsequent  to  his  death,  upon 
promises  to  the  plaintiff  as  adminis- 
tratrix. We  do  not  think  the  objec- 
tion is  valid;  the  rule  being  that  such 
a  joinder  is  allowable  where  the  money, 
when  recovered,  would  be  assets." 
Brown  v.  Lewis,  9  R.  I.  497. 

[b]  A  count  for  money  had  and  re- 
ceived by  the  defendant  to  the  use  of 
the  executor  as  such,  it  has  been  held, 
may  be  joined  to  a  count  for  money 
had  and  received  to  the  use  of  the  tes- 
tator. Petrie  r.  Hannay,  3  T.  R.  659, 
100  Eng.  Reprint  789.  But  see  note  to 
Ccryton  r.  Lithebve,  2  Saund.  115,  85 
Eng.  Reprint  823,  830,  stating  that  such 
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"be  assets  in  the  hands  of  the  personal  representative  a  count  setting 
forth  a  cause  of  action  accruing  to  the  testator  or  intestate  may  be 
joined  with  one  which  has  accrued  to  the  executor  or  administrator 
in  his  represeiT^tative  capacity.^^  So  also  a  count  against  an  executor 
as  such  may  be  joined  with  counts  for  promises  made  by  the  testator 
where  the  fund  out  of  which  the  damages  are  to  be  applied  is  the 
same.^^  An  action  by-*  or  against  the  executor  or  administrator  on 
an  account  stated,  or  promise  made  with  the  defendant  based  on  an 
account  with  the  deceased  may  be  joined  with  an  action  on  a  promise 
to  or  by  the  deceased.-^  And  an  action  against  an  executor  or  adminis- 
trator on  an  obligation  incurred  by  the  deceased  cannot  be  joined  with 
an  action  on  an  agreement  by  the  executor  or  administrator  made  in  the 


joinder  is  questionable,  and  Jennings  v. 
Newman,  4  T.  R.  347,  100  Eng.  Re- 
print   1056. 

[c]     The  case  of  Partridge  v.  Court, 

5  Price  Exch.  R.  412,  affirmed  in  Court 
V.  Partridge,  7  Price  591,  decided  that 
counts,  on  promises  to  an  intestate, 
may  be  joined  by  an  administrator,  in 
assumpsit,  with  counts  on  promissory 
notes  given  to  the  plaintiff  as  admin- 
istrator, because  the  amount,  when  re- 
covered, would  be  assets  in  the  hands 
of  the  administrator.  But  it  was  ad- 
mitted, that  if  a  bond,  or  other  higher 
security  had  been  given,  it  would  be 
different,  because  the  effect  of  such 
new  and  higher  security  would  be  an 
extinction  of  the  simple  contract  debt. 

22.  Ark. — Lyon  r.  Evans,  1  Ark. 
349.  N.  Y.— Fry  t:  Evans,  8  Wend. 
530.      Pa. — Stevens  V.   Gregg,   10   Serg. 

6  R.  234.  Va.— Epos's  Admr.  v.  Dud- 
ley, 5  Rand.  (26  Va.)  437.  Wis.— Rob- 
bins  V.  Gillett,  2  Pinn.  (Wis.)  439,  2 
Chand.  96.  Eng. — Thompson  v.  Stent, 
1  Taunt.  322,  127  Eng.  Reprint  857; 
Cowell  V.  Watts,  6  East  405,  102  Eng. 
Reprint  1342. 

See  8  Standard  Proc.  736. 

[a]  "Here  the  amount  recovered, 
as  well  debt  as  costs,  would  be  assets 
in  the  hands  of  the  administratrix.  It 
would  be  the  same  fund,  and  the  ad- 
ministratrix has  declared  for  it  in  the 
second  count,  not  in  her  own  right,  but 
in  her  representative  character.  The 
early  rule  was  so.  Bull  v.  Palmer,  2 
Lev.  166,  and  Morris  v.  Jackson,  3  Lev. 
60.  Afterwards  this  rule  had  been  de- 
parted from  in  the  English  courts,  but 
they  have  returned  to  it  as  the  most 
convenient  and  just  course,  and  it  now 
seems  to  be  established  there. ' '  Stev- 
ens V.  Gregg,  10  Serg.  &  R.   (Pa.)   234. 

[b]  An   administratrix  may   sue   as 


such  for  the  price  of  goods  of  the  in- 
testate sold  by  her  after  the  death  of 
the  intestate.  Dowbiggin  v.  Harrison, 
9  Barn.  &  Cress  666,  109  Eng.  Reprint 
247. 

23.  Cawley  v.  Reeve,  17  N.  J.  L. 
415. 

24.  Stevens  v.  Gregg,  10  Serg.  &  R. 
(Pa.)  234;  Epes's  Admr.  v.  Dudley,  5 
Rand.  (26  Va.)  437;  Bishop  v.  Harrison, 

2  Leigh   (29  Va.)   532. 

[a]  "It  is  said  that  the  two  counts 
cannot  be  joined,  because  the  first  is 
for  a  debt  due  to  the  testator,  and  the 
second,  being  for  money  paid  by  the 
executrix  herself  to  the  defendant's 
use,  must  be  taken  to  be  for  a  debt 
due  to  her  in  her  own  right,  although 
she  has  declared  for  it  as  due  to  her 
in  her  representative  character.  But  if 
we  can  suppose  a  case  where  the  money 
must  have  been  paid  by  her  as  execu- 
trix, and  for  which  she  must  entitle 
herself  to  recover  as  such,  the  judg- 
ment may  be  sustained.  Now  there  is 
one  such  case  and  one  only  which  oc- 
curs to  me,  which  I  before  mentioned, 
namely,  where  the  executrix  has  been 
sued  on  the  obligation  of  her  testator, 
who  had  become  surety  for  the  defend- 
ant, whose  debt  she  has  been  obliged 
to  pay,  to  recover  which  the  law  would 
raise  an  implied  promise  by  the  de- 
fendant to  her  as  executrix  to  repay 
the  money."  Ord  v.  Fenwick,  3  East 
104,   102   Eng.  Reprint  536. 

25.  N.  J,— Cawley  v.  Reeve,  17  N.  J. 
L.  415.     N.  Y. — Reynolds   v.   Reynolds, 

3  Wend.  244.  Eng. — Segar  r.  Atkinson, 
1  H.  Black.  102,  126  Eng.  Reprint  62. 
See  Henshall  v.  Roberts,  5  East  150, 
102  Eng.  Reprint  1026. 

[a]  "It  seems,  therefore,  that  an 
accounting  with  the  plaintiff  by  the 
defendant    as     administrator,     without 
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course  of  administration.^^  Nor  may  a  count  on  a  conversion  by  the 
testator  be  joined  with  a  count  for  conversion  by  the  executors.^^ 
Where  the  testator  covenants  for  his  executors,  etc.,  an  action  for 
breaches  after  his  death  may  be  joined  with  an  action  for  obligations 
incurred  in  his  lifetime.^^  ,  . 

c.  Partnership.  —  The  general  rule  that  each  count  of  an  action 
must  concern  every  party  plaintiff  and  defendant,-^  prevents  the 
joinder  of  a  count  for  a  cause  of  action  by  or  against  a  partnership 
with  one  by  or  against  a  partner  individually.^*^    But  causes  of  action 


saying  for  the  indebtedness  of  the  in- 
testate, creates  a  cause  of  action  against 
the  administrator  personally;  but  if  the 
accounting  be  of  and  concerning  money 
due  and  owing  to  the  plaintiff  hy  the 
intestate,  in  his  lifetime,  such  account- 
ing creates  no  pefsonal  responsibility 
in  the  administrator;  it  raises  no  new 
duty  on  his  part,  and  a  promise  by 
him  upon  such  accounting  may  be 
joined  in  the  same  declaration  contain- 
ing promises  by  the  intestate."  Eey- 
nolds  V.  Eeynolds,  3  Wend.  (N.  Y.) 
244. 

[b]  A  count  against  an  executor  as 
such,  for  money  paid  by  plaintiff  since 
the  testator's  death,  on  a  bond  in 
which  he  was  testator's  surety;  and 
charging  the  executor  with  such  pay- 
ment to  his  use  as  executor,  and  with 
his  promise  to  repay,  etc.,  is  a  count 
on  which  a  judgment  de  bonis  testatoris 
may  be  rendered;  and  which  may  be 
joined  with  counts  for  promises  made 
by  testator  in  his  lifetime.  Cawley  V. 
Eeeve,  17  N.  J.  L.  415. 

26.  Ky. — Moody  v.  Ewing's  Exrs.,  8 
B.  Mon.  521.  N.  Y.— Gillet  v.  Hutchin- 
son's Admr.,  24  Wend.  184.  Eng. 
Corner  v.  Shew,  3  Mees.  &  W.  350. 

[a]  "That  the  third  count  in  the 
declaration  is  upon  a  personal  contract 
alleged  to  have  been  made  by  the  ad- 
ministrator, after  the  death  of  Finn, 
and  could  not  be  joined  with  the  first 
and  second  counts,  which  are  upon  al- 
leged contracts  made  by  Finn  in  his 
lifetime."  McDauiel  v.  Parks,  19  Ark. 
671. 

[b]  Contracts  of  executors  and  ad- 
ministrators, although  made  in  the  in- 
terest and  for  the  benefit  of  the  estate 
they  represent,  if  made  upon  a  new 
and  independent  consideration,  moving 
between  their  promisee  and  themselves, 
are  then  personal  contracts  and  do  not 
bind  the  estate.  There  is,  however,  no 
authority  for  joining  a  cause  of  action 
founded   upon    the    contract   of   an   iu- 
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testate  with  one  founded  upon  the  con- 
tract of  his  personal  representatives. 
Boss  V.  Harden,  12  Jones  &  S.  (N.  Y.) 
26. 

[c]  "The  court,  .  .  .  were  clearly 
of  opinion  that  this  was  a  misjoinder, 
inasmuch  as  the  fourth  count  made 
the  defendants  personally  liable,  and  the 
first  two  counts  made  them  liable  only 
to  the  extent  of  assets."  Wigley  v. 
Ashton,  3  B.  &  Aid.  101,  106  Eng.  Ee- 
print  600. 

27.  Terhune  r.  Bray's  Exrs.,  16  N. 
J.  L.  53. 

28.  Wilson  v.  Wigg,  10  East  313,  103 
Eng.   Eeprint   794. 

29.  See  supra,  IV,  B,  1. 

30.  U.  S.— United  States  v.  McCoy, 

54  Fed.  107.  Miss. — Lynch  v.  Thomp- 
son, 61  Miss.  354;  Miller  v.  Northern 
Bank  of  Mississippi,  34  Miss.  412. 
W.    Va. — Malsby    v.    Lanark   Fuel    Co., 

55  W.  Va.  484,  47  S.  E.  358. 

See  generally  the  title  "Partner- 
ship." 

[a]  Dissolution  of  the  partnership 
does  not  change  this  rule.  Malsby  v. 
Lanark  Fuel  Co.,  55  W.  Va.  484,  47 
S.  E.  358. 

[bj  Assignment  of  claim  to  one 
partner  upon  dissolution  of  firm  does 
not  change  this  rule.  "One  of  the 
members  of  a  partnership  to  whom  the 
others  have  transferred  their  interests 
in  the  partnership  property  and  claims, 
cannot  sue  and  recover  a  debt  which 
was  owing  to  the  firm,  in  his  own 
name.  Horbach  v.  Huey,  4  Watts  455. 
Therefore,  when  a  person  brings  suit 
for  the  value  of  his  services  rendered 
to  the  defendant,  he  cannot  join  and 
recover  in  such  suit,  a  debt  owing  to 
a  partnership  of  which  he  was  a  mem- 
ber for  similar  services,  although  the 
debt  was  transferred  to  him  before 
commencement  of  the  suit."  Mos- 
grove  V.  Golden,  101  Pa.  605,  612. 

[c]  Although  the  same  persons  are 
members  of  two  firms,  a  plaintiff  can- 
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by'^  or  against,^-  a  surviving  partner  may  be  joined  with  causes  accru- 
ing to  or  against  him  individually,  and  demands  due  to  a  party  as  the 
surviving  member  of  two  distinct  partnerships  may  be  joined.'^ 

C.  CoNTRAcf  AND  ToRT.  —  At  commou  law  none  of  the  actions  on 
tort  were  of  such  a  character  as  to  permit  their  joinder  with  any  of 
the  actions  on  contract,  with  the  possible  exception  of  detinue,  which 
in  its  origin  was  a  breach  of  contract  relations,  though  in  its  later 
history  it  was  extended  to  tortious  taking."*  A  count  upon  a  contract 
and  a  count  in  tort  may  sometimes  be  united  where  the  latter  sounds 
in  damages  for  the  malfeasance  of  the  defendant  in  regard  to  the 
contract,  and  where  they  are  so  formed  that  the  same  plea  may  be 


not  join  causes  of  action  upon  notes 
of  each.  Terry  v.  Piatt,  1  Penne.  (Del.) 
185,  40  Atl.  243. 

31.  111. — Blackstone  v.  Eagan,  125 
111.  App.  546;  Harris  f.  Pearce,  5  III. 
App.  622.  Mass.— Hewitt  v.  Hayes,  204 
Mass.  586,  90  N.  E.  985,  27  L.  E.  A. 
(N.  S.)  154;  Holbrook  v.  Lackey,  13 
Mete.  132;  Stafford  v.  Gold,  9  Pick. 
533.  Mich. — Newberrv  v.  Trowbridge, 
13  Mich.  263.  N.  H.— Boyd  v.  Webster, 
58  N.  H.  336;  Adams  v.  Haekett,  27 
N.  H.  289,  59  Am.  Dec.  376.  Nev. 
Quillen  v.  Arnold,  12  Nev,  234.  Pa. 
Davis  V.  Church,  1  Watts  &  S.  240. 
Tex.— O'Brien  v.  Gilleland,  79  Tex.  602, 
15  S.  W.  681.  Vt.— Wood  v.  Eutland, 
etc.  Fire  Ins.  Co.,  31  Vt.  552.  W.  Va. 
Malsby  v.  Lanark  Fuel  Co.,  55  W.  Va. 
484,  47  S.  E.  358. 

See  1  Chitty  202. 

[a]  "In  the  ease  of  a  survivor  of 
several  contracting  parties  a  demand 
due  him  as  survivor  may  be  joined 
with  a  demand  due  to  him  from  the 
party  in  his  own  right;  and  a  debt  to 
a  defendant  as  a  surviving  partner  may 
be  set  off  against  a  demand  on  him  in 
his  own  right,  and  vice  versa.  By  the 
death  of  the  co-partner  the  debt  is  con- 
sidered to  be  owing  to  him  in  his  own 
right,  and  so  is  not  subject  to  the  ob- 
jection that  it  is  a  demand  held  in 
autre  droit.  The  fact  that  rights  are 
derived  from  different  titles  is  of  no 
moment."  Harris  v.  Pearce,  5  111.  App. 
622,  approved  in  Blackstone  v.  Eagan, 
125  111.  App.  546.  And  see  Holbrook 
r.  Lackey,   13  Mete.    (Mass.)    132. 

32,  Mich. — Newberrv  r.  Trowbridge, 
13  Mich.  263.  N.  H.— Wheeler  v.  Thorn, 
2  N.  H.  397.  Eng.— Richards  v.  Heather, 
1  B.  &  Aid,  29,  106  Eng.  Eeprint  11; 
Golding  V.  Vaughan,  2  Chit.  436,  IS 
E.  C,  L.  724. 

33.  Stafford  v.  Gold,  9  Pick.  (Mass.) 


533;  Holbrook  v.  Lackey,  13  Mete. 
(Mass.)  132;  Adams  r.  Haekett,  27  N. 
H.  289,  59  Am.  Dec.  376, 

34.  Ala. — Higdon  v.  Kennemer,  120 
Ala.  193,  24  So.  439;  Wilson  t:  Stewart, 
69  Ala.  302;  Copeland  v.  Flowers,  21 
Ala.  472.  Conn.— Sellick  r.  Hall,  47 
Conn.  260,  275;  Stovel  t\  Westcott,  2 
Day  418,  2  Am.  Dec.  109';  Clinton  ^. 
Hopkins,  2  Eoot  225.  Ind.— Powell  V. 
Kiunev,  6  Blackf.  359;  Etchison  v.  Post, 
5  Blac^kf.  140.  Ky.— Louisville  &  Port- 
land Canal  Co.  v.  Eowan,  4  Dana  606; 
Trundle  V.  Arnold,  7  J,  J.  Marsh.  407; 
Carstarphen  r.  Graves,  1  A.  K.  Marsh. 
435;  Eyle  r.  Hewlett,  3  Bibb  347.  Mass. 
Clapp  V.  Campbell,  124  Mass.  50.  Miss. 
Hazlehurst  v.  Cumberland,  etc.  Co.,  83 
Miss.  303,  35  So.  951.  N.  J.— Gallagher 
l\  Sisters  of  the  Poor,  74  N,  J.  L.  268, 
65  Atl.  833;  McDermott  V.  Morris 
Canal,  etc.  Co.,  38  N,  J.  L,  53;  Green 
V.  Morris  &  Essex  Ey,  Co.,  24  N.  J.  L. 
486;  Bishop  v.  Jones,  3  N.  J,  L.  1041; 
Van  Pelt  v.  Van  Pelt,  3  N.  J.  L.  619; 
Sayres  r.  Scudder,  2  N.  J.  L.  53;  Broad- 
well  r.  Cougar,  2  N.  J.  L.  137;  Burr 
f.  Sharp,  2  N.  J.  L.  382.  N.  Y,— Church 
r.  Mumford,  11  Johns.  479;  Hallock  V. 
Powell,  2  Cai.  216.  Ohio. — Nimocks  v. 
Inks,  17  Ohio  596.  Pa.— Erie  City 
Iron-Works  v.  Barber,  118  Pa.  6,  12  Atl. 
411,  20  W.  N.  C.  555;  McNair  r.  Comp- 
ton,  35  Pa.  23;  Struble,  etc.  Co.  v. 
Penns3'lvania  E.  E.  Co.,  23  W.  N.  C. 
197;  Hunter  r.  Erie  &  Western  Trausp. 
Co.,  1  Pa.  Dist.  538.  R.  L— Bull  v. 
Mathews,  20  E.  I.  100,  37  Atl.  536, 
Tenn, — Henderson  r.  Bovd,  85  Tenn.  21, 
1  S.  W.  498;  Beasley  ^  i:  Bradle}^,  2 
Swan  180.  Va. — Pennsvlvania  E.  Co. 
V.  Smith,  106  Va.  645,  "^56  S.  E.  567; 
Booker  v.  Donohue,  95  Va.  359,  28  S.  E. 
584;  Gary  r.  Abingdon  Pub.  Co.,  94  Va. 
775,  27  S.  E.  595;  Norfolk  &  W.  E.  E, 
Co.   V.   Wysor,    82    Va.     250;     Southern 
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pleaded  and  the  same  judgment  rendered  on  botli.^^  And  in  some 
common-law  states,  statutes  authorize  the  joinder  of  counts  in  contract 
and  in  tort  under  certain  circumstances.^® 

D.  Debt.  —  Several  counts  in  debt  may  be  joined  in  one  action 
whether  upon  simple  contract  or  upon  a  specialty.^"^  Thus  it  is  proper 
to  join  several  counts  in  debt  on  several  bonds,'^  counts  upon  a  bond 
and  upon  simple  contract,^^  and  counts  on  judgment  with  counts  on 


Express  Co.  r.  McVeigh,  20  Gratt.  (61 
Va.)  264;  Harvey  v.  Skipwith,  16  Gratt. 
(57  Va.)  393;  Creel  v.  Brown,  1  Eob. 
(40  Va.)  281.  Eng. — Dalston  v.  Janson, 
1  Salk.  10,  91  Eng.  Reprint  9;  Cory- 
ton  r.  Lithebye,  2  Saunds.  115,  85  Eng. 
Reprint  823  (note) ;  Denison  v.  Ralph- 
son,  1  Vent.  365,  86  Eng.  Reprint  235. 

35.  N.  J.— Little  v.  Gibbs,  4  N.  J. 
L.  211.  Pa. — Smith  v.  Rutherford,  2 
Serg.  &  R.  358,  a  count  charging  an  in- 
jury consisting  partly  of  a  breach  of 
contract  and  partly  of  misfeasance  to 
which  not  guilty  is  the  proper  plea 
may  be  joined  with  a  count  in  trover. 
Tenn. — See  Lane  v.  Hogan,  5  Yerg. 
290.  Eng. — Brown  v.  Dixon,  1  Term. 
R.  274,  99  Eng.  Reprint  1091. 

[a]  Where  a  declaration  contains 
counts  in  each  of  which  the  gravamen 
of  the  caiKe  of  action  stated  was  a 
tortiouB  breach  of  the  defendant 's  duty 
a,s  an  attorney  as  well  as  of  the  implied 
promise  arising  from  the  employment, 
a-s  each  count  contained  allegations  suf- 
ficient to  support  it  either  in  tort  or 
assumpsit,  they  are  not  incompatible 
and  may  be  joined.  Church  v.  Mum- 
ford,   11  Johns.    (N.  Y.)   479. 

36.  See  Cunningham  v.  Hall,  7  Gray 
(Mass.)  559. 

[a]  In  Massachusetts  if  a  plaintiff 
is  in  doubt  as  to  the  legal  effect  of 
his  evidence  he  may  join  a  count  in 
tort  and  a  count  on  contract  with  an 
averment  that  both  are  for  one  and 
the  same  cause  of  action.  Rev.  Laws, 
1902,  c.  173,  §6,  sub.  6.  See  Teague 
V.  Irwin,  134  Mass.  303;  Mahon  V. 
Blake,  125  Mass.  477;  May  V.  Western 
Union  Tel.  Co.,  112  Mass.  90;  Atwater 
V.  Clancy,  107  Mass.  369;  Crafts  v. 
Belden,  99  Mass.  535;  Mullaly  v.  Aus- 
tin, 97  Mass.  30;  Hulett  r.  Pixley,  97 
Mass.  29;  Sullivan  v.  Fitzgerald,  12 
Allen  (Mass.)  482;  Carlton  v.  Pierce, 
1   Allen    (Mass.)    26. 

[b]  The  plaintiffs  might  properly 
join  a  count  in  contract  for  non-deliv- 
ery, and  a  count  in  tort  for  misdelivery 
of  the   goods,   if   in   doubt  which   was 
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the  legal  effect  of  the  facts  upon 
which  they  relied  to  maintain  their 
action.  Mahon  v.  Blake,  125  Mass. 
477. 

[c]  The  plaintiff's  real  cause  of 
action  was  that  the  defendant  carried 
away  the  flour  without  paying  the 
amount  of  the  lien  thereon.  If  ho 
took  it  with  the  knowledge  that  the 
plaintiff  claimed  a  lien  and  looked  to 
him  for  the  payment  of  the  freight 
and.  charges,  a  promise  to  pay  would 
be  implied,  upon  which  an  action  of 
contract  might  be  maintained.  If  he 
took  it  without  such  knowledge,  and 
without  any  waiver  of  the  lien  by  the 
plaintiff,  he  would  be  liable  in  trover. 
The  plaintiff,  deeming  it  doubtful  to 
which  class  his  cause  of  action  be- 
longed, might  join  a  count  in  tort  with 
a  count  in  contract  under  the  statute. 
New  Haven  &  Northampton  Co.  v. 
Campbell.  128  Mass.  104. 

[d]  Consistency.  —  "The  plaintiff 
under  the  R.  L.,  c.  173,  §6,  el.  6,  has  de- 
clared in  contract  for  money  had  and 
received,  and  in  tort  for  the  conversion 
of  the  same  amount,  with  an  aver- 
ment that  both  counts  are  for  one  and 
the  same  cause  of  action.  The  counts 
are  not  inconsistent."  Brown  V.  Sal- 
linger,  214  Mass.  245,  101  N.  E.  382. 

[e]  An  allegation  (1)  that  the 
counts  are  for  the  same  cause  of  ac- 
tion is  necessary.  Mason  f.  Field,  119 
Mass.  585;  Jenkins  r.  Bacon,  111  Mass. 
373,  380.  (2)  But  where  they  are  not 
in  fact  for  the  same  cause  of  action 
such  an  allegation  is  of  no  value.  Sel- 
lick  V.  Hall,^47  Conn.  260,  275. 

37.  Flood  V.  Tandes,  1  Blaekf.  (Ind.) 
102;  National  Exchange  Bank  v.  Abell, 
63  Me.  346.  See  6  Standard  Pkoc. 
486. 

38.  Mo. — Jones  v.  Cos,  7  Mo.  173. 
Tenn.. — Trustees  of  McMinn  Academy 
V.  Reneau,  2  Swan  94.  Eng. — Note,  3 
Salk.  202,  91  Fag.  Reprint  777. 

39.  Ala.— Barclay  v.  Moore,  17  Ala. 
634,  promissory  note.  Ga. — Mahaffey 
V.  Petty,  1  Ga!  261.     Ind. — Tillotson  v. 
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simple  contract,^"  or  a  count  upon  a  judgment  with  a  count  of  debt 
upon  a  bond.*^  An  action  of  debt  on  contract  may  be  joined  with 
debt  on  statutoay  liability.*^  j)g|^,^  jg  ^j^g  appropriate  action  for  the 
recovery  of  penalties,  and  as  a  consequence  an  action  for  a  penalty 
may  be  joined  with  other  actions  in  debt,^^  but  not  with  tort  actions, 
such  as  trespass  for  breaking  and  entering,^*  or  actions  on  the  case/^ 
or  trover,**'  unless  by  the  peculiar  pro^nsions  of  a  statute  permitting 
their  joinder.*''     Detinue  may  be  joined  with  debt.*^     But  debt  and 


Stipp,  1  Blackf.  77,  promissory  note. 
Ky. — Patterson  v.  Chalmers,  7  B.  Mon. 
595.  Miss. — Lamkin  v.  Nye,  43  Miss. 
241;  Mardis  v.  Terrell,  1  Walk.  327, 
promissory  note.  Ohio. — Henshaw  v. 
Noble,  7  Ohio  St.  226.  Pa.— Barber  v. 
Chester  County,  1  Chester  Co.  Eep.  162. 
Va.— McMuUin  v.  Church,  82  Va.  501; 
Eib  V.  Pindall,  5  Leigh  (32  Va.)  109. 
W.  Va.— Somerville  r.  Grim,  17  W.  Va. 
803,  809.  Eng.— Dcnison  v.  Ealphson, 
1  Vent.  365,  86  Eng.  Eeprint  235;  Cory- 
ton  V.  Lithebye,  2  Saund.  115,  85  Eng. 
Eeprint  823  (note)  ;  Parker  r.  Taylor, 
Cro.  Car.  316,  79  Eng.  Eeprint  876. 

40.  Ala. — Stewart  &  Co.  r.  Sonne- 
born,  49  Ala.  178.  Me. — De  Proux  v. 
Sargent,  70  Me.  266;  National  Exch. 
Bank  v.  Abell,  63  Me.  346  (promissory 
note).  N.  Y. — Union  Cotton  Manuf 
Co.  V.  Lobdell,  13  Johns.  462.  Tenn, 
Trustees  of  McMinn  Academy  f.  Ee- 
neau,  2  Swan  94.  Eng. — Note,  3  Salk. 
202,  91  Eng.  Eeprint  777. 

41.  Coryton  r.  Lithebye,  2  Saunds. 
115,  85  Eng.  Eeprint  823   (note). 

42'.  Spence  v.  Thompson,  11  Ala. 
746. 

43.  Elder  v.  Hilzheim,  35  Miss.  231; 
Morrison  r.  Bedell,   22  N.  H.   234,  240. 

See  generally  the  title  "Penalties, 
Forfeitures  and  Fines." 

[a]  An  action  in  debt  to  recover 
excess  of  interest  paid,  and  an  action 
in  debt  to  recover  a  penalty  for  taking 
usurious  interest  can  be  joined.  Gruber 
V.  First  Nat.  Bank,  87  Pa.  465. 

[b]  An  action  in  debt  for  money 
had  and  received  may  be  joined  with 
one  in  debt  for  penalty  for  excessive 
fees.  In  determining  if  debt  was  the 
proper  action  the  court  says:  "It  is 
supposed  the  terms  'in  damages'  indi- 
cate the  legislative  will  that  the  action 
to  recover  the  penalty  shall  be  case 
instead  of  debt.  The  entire  force  of 
the  term,  as  indicating  the  action  on 
the  case  is  lost,  when  the  nature  of 
the  penalty  is  considered.  It  is  as 
fixed  and   definite   as  terms   can   make 


it,  and  there  is  no  discretion  as  to  the 
sum  to  be  recovered.  This  must  be 
four  fold  the  fees  illegally  demanded 
and  received;  hence  it  appears  there  is 
no  reason  growing  out  of  the  terms, 
which  require  an  action  on  the  case 
instead  of  debt."  Spence  v.  Thomp- 
son, 11  Ala.  746.  See  Hogsett  t\  El- 
lis, 17  Mich.  351.  But  see  People 
ex  rel.  Drew  v.  Circuit  Court,  1  Dougl. 
(Mich.)   434. 

44.  Ala. — Higdon  v.  Kennemer,  120 
Ala.  193,  24  So.  439.  Miss.— Elder  v. 
Hilzheim,  35  Miss.  231;  Exum  r.  Bris- 
ter,  35  Miss.  391.  N.  H. — Morrison  V. 
Bedell,   22   N.   H.   234. 

[a]  A  count  for  trespass  for  break- 
ing and  entering  upon  land  and  a  count 
under  statute  for  penalty  for  cutting 
and  converting  timber  giving  treble 
damages  cannot  be  joined.  "The 
gravamen  of  the  causes  of  action  are 
not  the  same;  one  is  local  and  the 
other  is  transitory.  A  different  rule 
of  damages  might  be  adopted  in  the 
two  cases  and  a  different  rule  as  to 
costs,  and  they  would  not  be  supported 
by  the  same  proof."  Keyes  f.  Pres- 
cott,  32  Vt.  86. 

45.  Conn.— Whipple  v.  Fuller,  11 
Conn.  582,  29  Am.  Dec.  330.  N.  J. 
Burr  V.  Sharp,  2  N.  J.  L.  382.  Pa. 
Denoon  r.  Binns,  2  Clark  397,  4  Pa. 
L.   J.   184. 

46.  Pennsylvania  E.  E.  Co.  v.  Zug, 
47  Pa.  480. 

47.  Prescott  V.  Tufts,  4  Mass.  146, 
count  for  trespass  and  penalty  therefor 
joined. 

[a]  Where  the  statute  permits  the 
recovery  of  damages  for  failure  to  at- 
tend as  witness  in  "the  proper  action" 
and  a  penalty  for  non  attendance  to 
be  recovered  "in  the  same  action" 
case  and  debt  may  be  joined.  Smith  r. 
Merwin,  15  Wend.   (N.  Y.)   184. 

48.  Ky. — Hood  v.  Hanning,  4  Dana 
21.  N.  H.— Morrison  r.  Bedell,  22  N. 
If.  234.  Tenn. — Trustees  of  McMinn 
Academy  v.  Eeneau,  2  Swan  94. 
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covenant  cannot  be  joined  although  they  have  the  same  plea  ana 
judgment/^  Counts  in  debt  cannot  be  joined  at  common  law  with 
counts  in  assumpsit,^''  although  the  joinder  is  sometimes  permitted 
under  the  modern  practice.^^  And  qui  tarn  actions  cannot  be  joined 
with  other  actions  in  debt,^^  nor  is  it  permissible  to  join  debt  with 
account.^^ 

E.    Assumpsit.  —  All  actions  properly  in  assumpsit  may  be  joined,^* 
and  where  statutes  have  extended  the  action  of  assumpsit  to  specialties 


[a]  "The  action  of  detinue  was 
originally  nothing  but  deht  in  the 
detiuet  or  detinue  on  a  bailment.  It  is 
in  such  a  form  that  a  count  in  detinue 
may  be  joined  with  a  money  count  for 
debt;  and  it  is  in  such  form  also,  that 
detinue  is  an  action  ex  contractu. 
Detinue  ex  delicto  is  of  more  modern 
origin,  though  now  it  is  the  more  com- 
mon form  of  action.  The  form  of  the 
action  is  not,  however,  material  to  the 
point  we  are  now  considering;  it  is  the 
character  of  the  detention,  that  is, 
whether  tortious,  or  only  in  violation 
of  a  contract,  that  is  important.  The 
modern  form  ex  delicto  will  apply  to 
either  kind  of  detention."  Eucker  V. 
Hamilton,  3  Dana  (Ky.)  36.  And  see 
Calvert  v.  Marlow,  18  Ala.  67.  But  in 
Dalston  v.  Janson,  5  Mod.  89,  87  Eng. 
Reprint  537,  it  was  said  by  the  court, 
that  it  seems  strange  that  debt  and 
detinue  should  be  joined,  because  these 
actions  have  different  judgments.  Cory- 
ton  V.  Lithebve,  2  Saunds.  115,  85  Eng. 
Eeprint  823  "(note). 

49.  Ala.— Louisville  &  N.  E.  Co,  v. 
Gofer,  110  Ala.  491,  18  So.  110.  Ark. 
Gaines  v.  Craig,  24  Ark.  477.  Conn. 
Whipple  V.  Fuller,  11  Conn.  582,  586, 
29  Am.  Dec.  330.  Pa.— Brumbaugh  r. 
Keith,  31  Pa.  327. 

50.  U.  S.— Metcalf  v.  Eobinson,  2 
McLean  363,  17  Fed.  Cas.  No.  9,497. 
Ala. — Louisville  &  N.  E.  Co.  v.  Cofer, 
110  Ala.  491,  18  So.  110.  Conn.— Sellick 
V.  Hall,  47  Conn.  260;  Phelps  r.  Hurd, 
31  Conn.  444.  Ga. — Mahaffey  v.  Pettv, 
1  Ga.  261.  111.— Guinnip  v.  Carter,  58 
HI.  296;  Adams  v.  Hardin,  19  111.  273; 
McGinnity  v.  Laguerenne,  10  111.  101; 
Cruikshank  v.  Brown,  10  111.  75.  Ind. 
Flood  V.  Yandes,  1  Blackf.  102.  Me. 
Norris  v.  School  Dist.  No.  1,  12  Me. 
293,  28  Am.  Dec.  182.  Md.— Smith  v. 
State,  66  Md.  215,  7  Atl.  49;  Swem 
f.  Sharretts,  48  Md.  408;  Canton  Nat. 
Bldg.  Assn.  r.  Weber,  34  Md.  669.  N.  J. 
American  Linen  Thread  Co.  v.  Sheldon, 
31  N.  J,  L.  420;  Eutan  v.  Hinchman,  29 
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N.  J.  L.  112  (debt  and  assumpsit  for 
unliquidated  damages  misjoinder).  Eng. 
Brill  r.  Neele,  3  Barn.  &  Aid.  208,  106 
Eng.   Eeprint   638.     . 

[a]  "The  difference  between  ac- 
tions of  assumpsit  and  actions  of  debt 
is,  that  in  the  latter  execution  is  im- 
mediatelv  taken  out. ' '  Brill  v.  Neele, 
1  Chit.  619,  3  B.  &  Aid.  208,  5  E.  C.  L. 
127,  106  Eng.  Eeprint  638. 

51.  Louisville  &  N.  E.  Co.  v.  Cofer, 
110  Ala.  491,  18  So.  110. 

[a]  "The  contention  of  the  defend- 
ant that  counts  in  assumpsit  could  not 
be  lawfully  joined  with  one  in  debt 
was  not  well  founded.  Under  rule  16 
of  the  Supreme  Court,  counts  in  debt 
and  in  assumpsit  may  be  joined  in  the 
same  suit."  Davton  r.  Boettner,  82 
N.  J.  L.  421,  81  Atl.  726. 

52.  Gruber  v.  First  Nat.  Bank  of 
Clarion,  87  Pa.  465. 

53.  Louisville  &  N.  E.  Co.  v.  Cofer, 
110  Ala.  491,  18  So.  110;  Corvton  v. 
Lithebve,  2  Saund.  115,  85  Eng.  Ee- 
print 823   (note). 

54.  111.— Bogardus  v.  Trial,  2  HI.  63. 
Mich. — Manistee  Nav.  Co.  v.  Louis 
Sands,  etc.  Co.,  174  Mich.  1,  140  N.  W. 
565;  Young  v.  Tavlor,  36  Mich.  25. 
N.  J.— Bruen  v.  Og'den,  18  N.  J.  L.  124. 
N.  Y.— Howe  V.  Cooke,  21  Wend.  29. 
Pa.— Martin  v.  Stille,  3  Whart.  337. 
R.  I.— Drury  r.  Merrill,  20  E.  I.  2,  36 
Atl.  835.  Va.— Grav  r.  Kemp,  88  Va. 
202,  16  S.  E.  225;  Kennaird  V.  Jones, 
9  Gratt.  (50  Ya.)  183. 

See  3  Standard  Proc.  206. 

[a]  Actions  to  recover  secret  profits 
and  a  commission  paid  a  real  estate 
man  mav  be  joined  in  assumpsit.  Hogle 
v.  MeveVing,  161  Mich.  472,  126  N.  W. 
1063.  ^ 

[b]  Counts  on  a  special  agreement 
may  be  joined  with  common  counts 
framed  to  meet  the  contingencies  of 
proof.  Ala. — Kirkpatrick  v.  Bethany, 
1  Ala.  201.  Mich. — Tregent  v.  Maybee, 
54  Mich.  226,  19  N.  W.  962;  Hart  V. 
Summers,  38  Mich.  399.     N.  J. — Bruen 
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and  judgments,  counts  on  these  may  be  joined  with  other  counts  in 
assumpsit.'^^  Counts  in  assumpsit  cannot  be  joined  with  counts  in 
debt,^^  or  account,^^  or  covenant,^^  although  statutes  in  some  states 
have  permitted  a  joinder  with  the  latter  in  case  of  doubt  as  to  facts.^^ 
As  assumpsit  is  a  cause  of  action  founded  on  contract,  it  cannot  be 
joined  with  one  arising  out  of  a  tort,''°  as  for  example,  ^vith  a  cause 


V.  Ogden,  18  N.  J.  L.  124;  Perrine  V. 
Hankinson,  11  N.  J.  L.  181.  Pa. — Mc- 
Dowell V.  Dyer,  21  Pa.  417.  Vt.— Bo- 
ville  V.  Dalton  Paper  Mills,  86  Vt.  305, 
85  Atl.  623.  Va.— Kennaird  v.  Jones, 
9  Gratt.  (50  Va.)   183. 

[c]  "We  do  not  perceive  why  a 
person  may  not  declare  on  the  original 
cause  of  action  for  goods  sold,  and 
also  on  a  note  given  for  the  same 
cause,  which  the  holder  believes  that 
the  maker  intends  to  resist,  as  void, 
for  any  cause;  they  are  two  modes  of 
claiming  one  and  the  same  demand,  to 
meet  the  evidence  in  the  case.  If  he 
recovers  on  one  of  them  he  will  not 
on  the  other."  Melledge  v.  Boston 
Iron  Co.,  5  Cush.   (Mass.)   158,  172. 

[d]  "The  action  is  assumpsit  and 
the  several  counts  are  all  in  assumpsit, 
and  theoretically  each  count  is  for  a 
different  cause  of  action,  the  first  for 
damages  arising  from  breach  of  an  ex- 
press contract  for  failure  on  the  part 
of  the  defendants  to  do  certain  things; 
the  second  for  damages  arising  from 
breach  of  an  express  contract  stated  in 
slightly  different  terms  to  do  certain 
other  things;  the  fourth  on  an  implied 
contract  to  pay  for  the  option  above 
set  forth  sold  and  transferred  to  the 
defendants  at  their  request;  .  .  .  We 
see  nothing  inconsistent  in  the  joining 
of  these  counts  in  one  action,  the 
parties  being  the  same  in  each  instance, 
and  the  matters  alleged  growing  out 
of  the  same  transaction.  It  is  merely 
the  ordinary  instance  of  the  pleader 
setting  forth  his  cause  of  action  in 
different  counts,  so  that  if  he  failed  of 
proof  upon  one  count  he  might  suc- 
ceed upon  another."  Eastman  v.  Dunn, 
34  E.  I.  416,  83  Atl.  1057. 

55.  Hogsett  V.  Ellis,  17  Mich.  351; 
American,  etc.  Co.  v.  Milstead,  102  Va. 
683,  47  S.  E.  853;  Grubb  V.  Burford,  98 
Va.  553,  37  S.  E.  4. 

56.  See  infra,  IV,  D;  and  3  Stand- 
ard Proc.  207. 

57.  Louisville  &  N.  E.  Co.  v.  Gofer, 
110  Ala.  49,  18  So.  110;  Phelps  v.  Hurd, 
31  Conn.  444. 


58.  Ala. — Louisville  &  N.  E.  Co.  v. 
Cofer,  110  Ala.  491,  18  So.  110.  Ark. 
Gaines  V.  Craig,  24  Ark.  477.  Conn. 
Clinton  v.  Hopkins,  2  Eoot  225.  111. 
Selby  V.  Hutchinson,  9  111.  319.  N.  H. 
Gilman  v.  School  District,  18  N.  H.  215. 
N.  Y.— Lovett  V.  Pell,  22  Wend.  369. 
Pa. — Maguire  v.  Eabenan,  16  W.  N.  C. 
479. 

59.  Smith  v.  Miller,  49  N.  J.  L.  521, 
13  Atl.  39,  joinder  allowed  under  a  rule 
of  court. 

[a]  "Neither  the  statute  nor  this 
court  in  its  consideration  of  the  above 
cited  case  under  the  statute  have  re- 
quired plaintiffs  to  set  ouf  in  pleading 
the  nature  of  their  doubt."  Sowter  v. 
Seekonk  Lace  Co.,  34  E.  I.  304,  83  Atl. 
437. 

60.  Conn.— Stoyel  v.  Westcott,  2 
Day  418.  Ga.— Mahaffey  v.  Petty,  1 
Ga.  261.  Ind. — Powell  v.  Kinney,  6 
Blackf.  359.  Mass. — White  f.  Snell,  5 
Pick.  425,  427.  N.  Y. — Wilson  v.  Marsh, 
1  Johns.  503.  Pa.— Noble's  Admr.  v. 
Laley,  50  Pa.  281.  Va.— Booker  v. 
Donohoe,  95  Va.  359,  28  S.  E.  584;  Gary 
V.  Abingdon  Pub.  Co.,  94  Va.  775,  27 
S  E.  595;  Southern  Express  Co.  V.  Mc- 
Veigh, 20  Gratt.  (61  Va.)  264;  Harvey 
V.  Skipwith,  16  Gratt.  (57  Va.)  393; 
Creel  v.  Brown,  1  Eob.  (40  Va.)  281. 
Vt.— Dean  v.  Cass,  73  Vt.  314,  50  Atl. 
1085.  Eng. — Brown  v.  Dixon,  1  T.  E. 
274,  99  Eng.  Eeprint  1091;  Coryton  V. 
Lithebye,  2  Saund.  115,  85  Eng.  Ee- 
print 823  (note);  Dalson  v.  Tyson,  3 
Salk.  204,  91  Eng.  Eeprint  778. 

See  supra,  IV,  C,  1. 

[a]  A  count  the  gist  of  which  is 
that  the  parties  agreed  to  make  a  joint 
purchase  of  certain  land,  each  to  pay 
one-half  the  price,  and  that  defendant 
made  the  purchase  for  $1500  but  rep- 
resented to  plaintiff  that  the  price  was 
$2000  and  thereby  induced  him  to  pay 
$1000  instead  of  $750  as  his  share,  and 
which  seeks  to  recover  back  the  amount 
thus  procured  from  the  plaintiff  in  ex- 
cess of  his  share  of  the  actual  pur- 
chase price,  with  interest  thereon,  em- 
bodies  the  substance  of   a  good  count 
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of  action  in  trover,^^  trespass,^^  or  ease,^^  although  the  statutes  have  in 
some  instances  permitted  such  joinder  with  the  latter.^* 

F.     Trespass.  —  All  kinds  of  trespass  may  be  joined  in  the  same 
action.     Actions  for  a  wilful  injury  to  the  person,  trespass  upon  real 


in  assumpsit,  and  not  in  tort,  and  may 
properly  be  joined  with  the  common 
counts.     Young  v.  Taylor,  36  Mich.  25. 

61.  Ala.— Louisville  &  N.  E.  Co.  v. 
Brinkerhoff  &  Co.,  119  Ala.  528,  24  So. 
885;  Mobile  Life  Ins.  Co.  v.  Eandall, 
74  Ala.  170;  Whilden  &  Sons  v.  Mer- 
chants, etc.  Nat.  Bank,  64  Ala.  1,  38  Am. 
Eep.  1;  Copeland  v.  Flowers,  21  Ala. 
472.  Ga.— Mahaffey  v.  Petty,  1  Ga.  261. 
Mich.— Haines  v.  Beach,  90  Mich.  563, 
51  N.  W.  644.  N.  J.— Little  v.  Gibbs, 
4  N.  J.  L.  211;  Polhemus  v.  Annin,  1 
N.  J.  L.  176.  N.  Y.— Howe  v.  Cooks, 
21  Wend.  29.     R.  I.— Bull  v.  Mathews, 

20  E.  I.  100,  37  Atl.  536.     Pa Eoeder 

V.  Sohl,  1  Woodw.  Dec.  211.  Tenn. 
Angus  V.  Dickerson,  Meigs  459.  Vt. 
Ware  v.  Estabrooks,  73  Vt.  92,  50  Atl. 
543.  Va. — Gary  v.  Abingdon  Pub.  Co., 
94  Va.  775,  27  S.  E.  595;  McMullin 
V.  Church,  82  Va.  501.  Wis.- Hibbard 
V.  Bell,  3  Pinn.  190.  Eng.— Samuel  v. 
Judin,  6  East  333,  102  Eng.  Eeprint 
1314;  Dalson  v.  Tyson,  3  Salk.  204,  91 
Eng.  Eeprint  778;  Note,  3  Salk.  202, 
91  Eng.  Eeprint  777;  Dalston  V.  Jan- 
son,  1  Salk.  10,  91  Eng.  Eeprint  9; 
Coryton  v.  Lithebye,  2  Saund.  115,  85 
Eng.  Eeprint  823  (note) ;  Bage  v.  Bro- 
muel,  3  Lev.  99,  83  Eng.  Eeprint  596; 
Holms  V.  Taylor,  2  Lev.  101,  83  Eng. 
Eeprint  469. 

[a]  In  New  Hampshire  counts  in 
trover  and  assumpsit  may  be  joined. 
Eutherford  v.  Whitcher,  60  N.  H.  110. 

62.  Ala. — Higdon  r.  Kennemer,  120 
Ala.  193,  24  So.  439.  Conn.— Mc- 
Wheenev  ti:  Waterbury,  46  Conn.  295. 
N.  J.— Little  V.  Gibbs,  4  N.  J.  L.  211; 
Bishop  V.  Jones,  3  N.  J.  L.  1041;  Van 
Pelt  V.  Van  Pelt,  3  N.  J.  L.  619;  Pol- 
hemus V.  Annin,  1  N.  J.  L.  176.  Pa. 
Coughenour  v.  Stewart  &  Co.,  44  Pa. 
Super.  7.  Va.— N.  &  W.  E.  E,  Co.  v. 
Wysor,  82  Va.  250. 

[a]  A  statute  which  allows  the 
joining  in  the  same  declaration  of  tres- 
pass on  the  case  with  trespass  and  also 
with  assumpsit,  does  not  authorize  the 
joining  of  trespass  with  assumpsit.  Nor 
the  joining  of  case,  trespass  and  as- 
sumpsit. McWheeney  v.  Waterbury,  46 
Conn.  295. 
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63.  Ala. — Evans  v.  Southern  Ey. 
Co.,  133  Ala.  482,  32  So.  138;  Baldwin 
V.  Kansas  City,  etc.  E.  Co.,  W.1  Ala. 
515,  20  So.  349;  Gurley  t\  Mc Anally, 
109  Ala.  359,  19  So.  518;  Chambers  v. 
Seay,  73  Ala.  372;  Meyers  r.  Gilbert, 
18  Ala.  467;  Harden  v.  Birmingham 
Trust  &  Sav.  Bk.,  1  Ala.  App.  610,  55 
So.  943.  Conn.— Sellick  v.  Hall,  47  Conn. 
260;  Stoyel  v.  Westcott,  2  Day  418,  2 
Am.  Dec.  109;  Clinton  v.  Hopkins,  2 
Eoot  225.  Ga.— Mahaffey  v.  Petty,  1 
Ga.  261.  Ky.— Eyle  v.  Howlett,  3  Bibb 
347.  Md. — Price  V.  Mutual  E.  L.  Ins. 
Co.,  107  Md.  374,  68  Atl.  689;  Weaver 
v.  Shriver,  79  Md.  530,  30  Atl.  189. 
Mich.— Friend  r.  Dunks,  39  Mich.  733; 
Friend  v.  Dunks,  37  Mich.  25.  N.  H. 
Peabody  v.  Kinsley,  40  N.  H.  416; 
Mahurin  v.  Harding,  28  N.  H.  128,  134. 
N.  Y.— Howe  v.  Cooke,  21  Wend.  29. 
Pa. — Pennsylvania  E.  E.  Co.  v.  Zug,  47 
Pa.  480;  Aston  Twp.  v.  Chester  Creek 
E.  E.  Co.,  2  Del.  County  Eep.  9.  Covi- 
parc,  Jones  v.  Conowav,  4  Yeates  109. 
R.  I.— Davis  V.  Smith,  26  E.  I.  129, 
58  Atl.  630,  106  Am.  St.  Eep.  691,  3 
Ann.  Cas.  832,  66  L.  E.  A.  478.  Tenn. 
Holland  r.  Pack,  Peck  151.  Wis.— Hib- 
bard V.  Bell,  3  Pinn.  190.  Eng.— Cory- 
ton  r.  Lithebve,  2  Saund.  115,  85  Eng. 
Eeprint  823  "^(note);  Willett  v.  Tydy, 
Carth.  188,  90  Eng.  Eeprint  714  (as- 
sumpsit and  action  upon  the  case 
founded  on  fraud  or  deceit  cannot  be 
joined). 

[a]  Assumpsit  and  liability  as  inn- 
keeper for  loss  of  the  goods  cannot  be 
joined.  Holland  V.  Pack,  Peck.  (Tenn.) 
151. 

[b]  Assumpsit  and  Deceit. — ''It  is 
certainly  true  that  counts  in  assumpsit 
cannot  be  joined  with  counts  in  de- 
ceit, they  are  radically  inconsistent; 
and  as  the  rights  incident  to  the  judg- 
ment in  these  respective  forms  of  action 
differ,  the  joinder  of  them  must  neces- 
sarily produce  incongruous  results." 
Erie  Citv  Iron  Works  f.  Barber,  118 
Pa.  6,  12  Atl.  411. 

64.  McWheeney  r.  City  of  Water- 
burv,  46  Conn.  295;  Galizian  v.  Henry, 
71  W.  Va.  292,  76  S.  E.  440.  And  see 
Harden  r.  Birmingham  Trust  &  Sav. 
Bank,  1  Ala.  App.  610,  55  So.  943, 
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property,  the  taking  and  carrying  away  of  personal  property,  and  the 
injury  thereof,  may  all  be  joined  in  separate  counts.''^  Trespass 
founded  on  statute  follows  the  general  rule  and  may  be  joined  with 
other  actions  of  trespass.*'"  Actions  in  trespass  and  actions  in  trespass  on 
the  case  cannot  be  joined  at  common  law,  because  their  judgments  are 
different,''^  but  where  they  are  based  on  the  same  cause  of  action,  they 


65.  Ala. — Henry  v.  Carlton,  113  Ala. 
636,  21  So.  225,  quare  clausum  fregit 
joined  with  trespass  on  the  person. 
Del. — Marley  v.  Slaw,  2  Boyce  534,  82 
Ml.  89.  111.  — Eeed  v.  Peoria  & 
Oquawka  E.  R.  Co.,  18  111.  403,  404. 
Ind.— Arnold  v.  Maudlin,  6  Blackf.  187. 
la. — Wilson  v.  Johnson,  1  Greene  147. 
Me. — Sawyer  v.  Goodwin,  34  Me.  419. 
Mich.— Taylor  v.  Adams,  58  Mich.  187, 
24  N.  W.  864.  N.  Y.— Baker  v.  Dum- 
bolton,  10  Johns.  240.  S.  C— Wich- 
man  v.  Scarpa,  101  S.  C.  437,  85  S.  E. 
1061.  Vt.— Sawyer  v.  Childs,  83  Vt. 
329,  75  Atl.  886.  Eng.— Coryton  V. 
Lithebve,  2  Saund.  115,  85  Eng.  Re- 
print  823    (note). 

[a]  Trespass  clausum  fregit  may  be 
joined  with  trespass  de  bonis  asportatis 
(Barton  Coal  Co.  v.  Cox,  39  Md.  1; 
Bishop  V.  Baker,  19  Pick.  [Mass.]  517; 
Sawyer  v.  Childs,  83  Vt.  329,  75  Atl. 
886),  vi  et  armis  (McClees  v.  Sikes,  46 
N.  C.  310),  or  trespass  per  quod  con- 
sortium, or  servitium  amisit.  Wood- 
ward V.  Walton,  2  Bos.  &  P.  (N.  R.) 
476,  127  Eng.  Reprint  715;  Ditcham  v. 
Bond,  2  M.  &  S.  436,  105  Eng.  Reprint 
443;  Coryton  v.  Lithebye,  2  Saund.  115, 
85  Eng.- Reprint  823. 

[b]  Counts  for  trespass  upon  prop- 
erty and  killing  a  horse  may  be  joined. 
Rippey  v.  Miller,  46  N.  C.  479,  62  Am. 
Dec.  177. 

[c]  False  imprisonment  and  assault 
and  battery  may  be  joined.  Marley  v. 
Slaw,   2   Boyce    (Del.)    534,   82   Atl.   89. 

66.  Mass.— Fairfield  v.  Burt,  11  Pick. 
244;  Prescott  v.  Tufts,  4  Mass.  146. 
Mo. — Withington  v.  Young,  4  Mo.  564. 
Mich. — See  Swift  v.  Applebone,  23 
Mich.   252. 

67.  Ala. — Southern  Ry.  Co.  v.  Han- 
by,  166  Ala.  641,  52  So.  334;  Guilford 
&  Co.  V.  Kendall,  42  Ala.  651;  Bell's 
Admr.  v._  Troy,  35  Ala.  184;  Sheppard 
V.  Furniss,  19  Ala.  760;  Ragsdale  v. 
Bowles,  16  Ala.  62;  Birmingham,  R.  L. 
&  P.  Co.  V.  Jackson,  9  Ala.  App.  588, 
63  So.  782.  Conn.— Boerum  v.  Tavlor, 
19  Conn,  122.  Del.— Marley  v.  Slaw, 
2   Boyce   534,   82    Atl.   89.     Ga.— Cren- 


shaw V.  Moore,  10  Ga.  384.  111.— Krug 
V.  Ward,  77  111.  603;  Dalson  v.  Brad- 
berry,  50  111.  82;  Vournakis  v.  Maro- 
pulos,  147  111.  App.  630;  Mexican  Cen- 
tral Ry.  Co.  V.  Gehr,  66  111.  App.  173. 
Ind. — Hines  v.  Kinnison,  8  Blackf.  119. 
Me. — Sawyer  v.  Goodwin,  34  Me.  419. 
N.  J.— Dale  Mfg.  Co.  v.  Grant,  34  N.  J. 
L.  138;  Harwood  v.  Tompkins,  24  N. 
J.  L.  425;  Burr  v.  Sharp,  2  N.  J.  L. 
382;  Hall  v.  Phillips,  2  N.  J.  L.  367; 
Warren  v.  Fisher,  2  N.  J.  L.  240.  N.  Y. 
Cooper  V.  Bissell,  16  Johns.  146.  Ohio. 
Henshaw  v.  Noble,  7  Ohio  St.  226.  Pa. 
Pennsylvania  R.  R.  Co.  v.  Zug,  47  Pa. 
480;  Brant  v.  Lorenzo,  34  Leg.  Int. 
115;  Sollenberger  v.  Schnader,  1  Kulp. 
6.  R.  I. — Smith  v.  Rhode  Island  Co., 
26  R.  L  24,  57  Atl.  1056.  Vt.— New- 
ton's Admx.  V.  American  Car  Co.,  87 
Vt.  546,  90  Atl.  583.  Va.— Womack  v. 
Circle,  29  Gratt.  (70  Va.)  192;  Parsons 
V.  Harper,  16  Gratt.  (57  Va.)  64. 

[a]  Reason  of  the  Rule. — "The 
court  was  of  opinion,  that  trespass,  and 
trespass  upon  the  case,  were  two  dis- 
tinct things  of  different  natures;  and 
although  if  vi  et  armis  is  put  in  tres- 
pass upon  the  ease  for  malfeasance, 
this  will  not  vitiate;  yet  the  judg- 
ments in  trespass  and  case  are  differ- 
ent. For  in  trespass  always  the  judg- 
ment is  quod  capiatur;  but  in  trespass 
upon  the  case,  though  vi  et  armis  be 
inserted,  yet  the  judgment  is,  quod  sit 
in  misericordia;  and  actions  can  never 
be  joined,  which  have  different  judg- 
ments." Courtney  v.  Collet,  1  Ld. 
Raym.  272,  91  Eng.  Reprint  1079.  And 
see  note  to  Coryton  v.  Lithebye,  2 
Saund.  115,  85   Eng.  Reprint  823. 

[b]  Trespass  vi  et  armis  and  case 
cannot  be  joined.  Dale  Mfg.  Co.  v. 
Grant,  34  N.  J.  L.  138;  Note  in  3  Salk. 
202,  91  Eng.  Reprint  777. 

[c]  "A  count  in  trespass  for  an 
assault  and  battery  or  false  imprison- 
ment cannot  be  joined  with  trespass  on 
the  case,  ex  delicto — as  malicious  prose- 
cution, or  any  other  wrong  unaccom- 
panied by  force — notwithstanding  these 
several    causes    of    action     require    the 
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are  permitted  by  statute  in  some  states  to  be  joined.^^  Trespass  and 
trover  cannot  be  joined°»  except  by  statute  in  some  states  when  they 
are  for  the  same  cause  of  actionJ°  Although  it  has  been  held,  where 
the   distinction  between  trespass  and   case   has  been  abolished,  that 


same  general  issue;  for  the  reason  that 
they  require,  at  common  law,  different 
judgments."  Marley  v.  Slaw,  2  Boyce 
(Del.)   534,  82  Atl.  89. 

68.  Ala.— Southern  Ey.  Co.  v.  Han- 
by,  166  Ala.  641,  52  So.  334;  Vest  v. 
Speakman,  153  Ala.  393,  44  So.  1017; 
Louisville  &  N.  E.  Co.  v.  Higgiubotham, 
153  Ala.  334,  44  So.  872;  Buckalew  v. 
Tennessee,  C.  I.  &  E.  Co.,  112  Ala.  146, 
20  So.  606;  Taylor  v.  Smith,  104  Ala. 
537,  16  So.  629.  Conn.— Winnie  v. 
Pond,  34  Conn.  391;  Griffin  v.  Gilbert, 
28  Conn.  493;  Boerum  v.  Taylor,  19 
Conn.  122.  N.  J. — Lippman  v.  Myers, 
53  N.  J.  L.  21,  20  Atl.  1079.  Vt. 
Pub.  St.,  1906,  §1503;  Sawyer  v.  Childs, 
83  Vt.  329,  75  Atl.  886;  Black  t:  How- 
ard,  50   Vt.   27. 

[a]  Effect  of  Allegation  That  Counts 
Are  for  Same  Cause. — ' '  It  is  manifest, 
from  an  inspection  of  the  counts,  that 
they  are  not  for  the  same  causes  of 
action,  and  the  allegation  to  the  con- 
trary can  be  given  no  effect.  It  is 
true  that  counts  in  case  and  trespass 
cannot  be  joined  unless  for  the  same 
cause  of  action."  Newton's  Admr.  v. 
American  Car  Sprinkler  Co.,  87  Vt.  546, 
90  Atl.  583;  Sawyer  v.  Childs,  83  Vt. 
329,  75  Atl.  886.  See  also  Keyes  v. 
Prescott,  32  Vt.  86;  Alger  i:.  Curry,  38 
Vt.  382;  Hagar  v.  Brainerd,  44  Vt. 
294. 

[b]  "There  is,  as  we  have  said,  an 
averment  that  this  count  is  for  the 
same  cause  of  action  as  in  the  first 
count  is  alleged.  In  a  doubtful  ease, 
or  in  a  ease  v/here  the  two  or  more 
causes  of  action  might  possibly  be  the 
same,  such  an  averment  probably  would 
control  on  such  a  point.  But  it  re- 
cjuires  no  argument,  and  is  susceptible 
of  none,  to  show  that  an  assault  and 
battery  is  a  different  cause  of  action 
from  an  injury  caused  by  negligence 
to  a  chest  of  tools."  Havens  v.  Hart- 
ford &  N.  H.  E.  E.  Co.,  26  Conn.  220, 
225. 

69.  Ala. — Mecklin  t:  Deming,  111 
Ala.  159,  20  So.  507.  Conn.— Belden 
V.  Grannis,  27  Conn.  511.  Ga. — Ogles- 
by  V.  Stodghill,  23  Ga.  590;  Crenshaw 
V.  Moore,  10  Ga.  384.  Md.— Willfams 
V.  Bramble,  2  Md.  313.     Mich.— Haines 
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V.  Beach,  90  Mich.  563,  51  N.  W.  644. 
N.  Y. — Cooper  v.  Bissell,  16  Johns.  146. 
Tex.— Carter  &  Hunt  v.  Wallace,  2  Tex. 
206.  Vt.— Sawyer  v.  Childs,  83  Vt.  329, 
75  Atl.  886. 

[a]  "The  judgment  in  trespass  vi 
et  armis,  and  for  all  other  torts  com- 
mitted with  force  and  violence,  is,  be- 
side damages,  quod  defendens  capiatur 
pro  fine;  and  in  all  actions  of  tres- 
pass on  the  ease,  for  torts,  which  im- 
ph'  no  force,  the  judgment  is  quod  sit 
in  misericordia.  Trover  is  of  the  lat- 
ter description,  and,  therefore,  cannot 
be  joined  with  trespass  vi  et  armis." 
Cooper  V.  Bissell,  16  Johns.  (N.  Y.) 
146. 

[b]  In  Maryland,  trespass  vi  et 
armis  and  trover  may  be  joined  be- 
cause the  peculiar  law  of  judgment  in 
trespass  has  fallen  into  disuse.  Barr 
r.  White,  22  Md.  259;  Williams  v.  Bram- 
ble, 2  Md.  313. 

70.  Conn. — See  Munson  v.  Munson, 
24  Conn.  115.  Me. — Moulton  f.  With- 
erell,  52  Me.  237;  Moulton  v.  Smith, 
32  Me.  406,  410.  Tex.— Carter  r.  Wal- 
lace, 2  Tex.  206.  Vt.— Pub.  St.,  1906, 
§1503;  Sawyer  v.  Childs,  83  Vt.  329, 
75  Atl.  886;"^  Templeton  v.  Clogston,  59 
\t.  628,  10  Atl.  594;  Alger  V.  Curry,  38 
Vt.  382;  Keyes  v.  Prescott,  32  Vt.  86. 

[a]  "The  defendants  excepted  to 
the  ruling  of  the  court,  refusing  to 
dismiss  the  plaintiff's  third  count  for 
misjoinder.  They  cite  Keyes  v.  Pres- 
cott, 32  Vt.  86,  to  sliow  that  trespass 
on  the  freehold  and  on  the  case  cannot 
be  joined.  The  court  in  that  case  de- 
cided that  a  count  for  a  penalty  to 
recover  treble  damages  for  entering 
upon  the  freehold  and  cutting  and  re- 
moving growing  trees,  and  a  count  in 
trover  cannot  be  joined;  but  hold  that 
trespass  on  the  freehold  and  on  the 
case,  when  for  the  same  cause  of  ac- 
tion, can  be  joined  as  authorized  by 
the  General  Statutes,  chap.  33,  sec.  14. 
Alger  v.  Carey,  32  Vt.  382.  All  the 
counts  in  the  plaintiff's  declaration  are 
to  recover  for  the  removal  of  the  same 
dwelling-house  and  underpinning 
stones."  Hagar  v.  Brainerd,  44  Vt 
294. 
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while  it  is  a  matter  of  indifference  which  action  is  brought,  the  two 
actions_  cannot  be  joined,"  most  courts  have  held  that  the  statute 
abolishing  the  distinctions  between  trespass  and  ease,  authorizes  a 
joinder  of  these  actions/^  Actions  on  a  penalty  are  in  debt  and  can- 
not  be  joined  with  counts  in  trespass/^ 

G.     Case.  —  Several  counts  in  trespass  on  the  case  may  be  joined.^* 


71.  ''The  statute  renders  it  im- 
material whether  the  action  be  named 
trespass  or  case  in  the  writ.  The  rule 
as  to  the  joinder  of  counts  in  tres- 
pass and  case  remains  as  it  was  before 
the  statute."  Hiues  v.  Kinnison,  8 
Blackf.   (Ind.)   119. 

[a]  A  count  in  case  cannot  be 
joined  with  a  count  in  form  in  case 
but  in  substance  in  trespass,  notwith- 
standing a  statute  providing  that  "  'in 
all  actions  of  trespass,  and  trespass 
on  the  case,  the  declaration  shall  be 
deemed  equally  good  and  valid,  to  all 
intents  and  purposes,  whether  the  same 
shall  be  in  form  a  declaration  in  tres- 
pass, or  trespass  on  the  case.'  "  Saw- 
yer V.  Goodwin,  34  Me.  419. 

72;  ni.— Barker  v.  Koozier,  80  111. 
205;  Krug  v.  Ward,  77  111.  603;  Bla- 
lock  V.  Eandall,  76  111.  224;  Chicago 
&  E.  I.  R.  R.  Co.  V.  Casazza,  83  111. 
App.  421;  Mexican  Central  Ry.  Co.  v. 
Gehr,  66  111.  App.  173.  Compare,  Dal- 
son  V.  Bradberry,  50  111.  82,  under  com- 
mon-law rule.  Me. — Moulton  v.  With- 
erell,  52  Me.  237;  Moulton  v.  Smith,  32 
Me.  406,  410.  Md.— Gladfelter  v.  Walk- 
er, 40  Md.  1;  Gent  v.  Cole,  38  Md.  110. 
Mich.— Bellant  v.  Brown,  78  Mich.  294, 
44  N.  W.  326.  And  see  Haines  v. 
Beach,  90  Mich.  563,  51  N.  W.  644, 
"wherein  the  court  said  that  "what  was 
said  in  Bellant  r.  Brown,  78  Mich.  294, 
relative  to  joinder  of  trespass  and 
case,  must  be  construed  as  limited  to 
cases  in  which  either  form  of  action 
is  permissible. ' '  Ohio. — Henshaw  v. 
Noble,  7  Ohio  St.  226.  Va.— Womack  v. 
Circle,  29  Gratt.  (70  Va.)  192;  Ferrill 
V.  Brewis,  25  Gratt.  (66  Va.)  767;  Per- 
sons V.  Harper,  16  Gratt.  (57  Va.)  64; 
Jones  f.  Murdaugh,  2  Leigh  (29  Va.) 
447,  450;  Quarles  v.  Lacy,  4  Munf.  (18 
Va.)  251.  W.  Va.— Lively  v.  Ballard, 
2  W.  Va.  496;  Beckwith  v.  Mollohan, 
2  W.  Va.  477;  Hood  v.  Maxwell,  1  W. 
Va.  219. 

[a]  "Counts  in  case  and  counts  in 
trespass  may,  under  our  practice  act, 
be  joined  though  they  could  not  at  com- 
mon law.     Krug  V.  Ward,  77  111.  603." 


Vournakis   v.   Maropulos,   147   HI.   App. 
630. 

[b]  "Our  statute,  .  .  .  declares, 
that  in  all  actions  of  trespass,  and 
trespass  on  the  case,  the  declaration 
shall  be  equally  good  and  valid,  wheth- 
er the  same  shall  be  in  form  a  declara- 
tion in  trespass,  or  trespass  on  the 
case.  Wherever  then  one  will  lie,  the 
other  will  also,  and  being  thus  made 
of  the  same  nature,  no  objection  can 
arise  to  their  joinder."  Moulton  v. 
Smith,  32  Me.  406. 

[c]  Malicious  prosecution  and  false 
imprisonment  may  be  joined  under  stat- 
ute. "Nor  is  there  a  misjoinder  of 
counts  rendering  the  declaration  bad 
as  a  whole.  By  statute  trespass  on  the 
case  lies  in  any  ease  proper  for  tres- 
pass Y\  et  armis  at  common  law,  and 
these  two  causes  of  action  grow  out 
of  the  same  transaction,  involving  sub- 
stantially the  same  evidence.  Hence 
joinder  thereof  is  clearly  allowable." 
Galizian  v.  Henry,  71  W.  Va.  292,  76 
S.   E.  440. 

73.  See  supra,  IV,  D. 

74.  Del. — Marley  v.  Slaw,  2  Bovce 
534,  82  Atl.  89,  slander,  trover,  mali- 
cious prosecution  may  all  be  joined. 
111.— Gillet  V.  Stone,  2  HI.  539;  Pisa 
V.  Holy,  114  111.  App.  6;  Marquette 
Coal  Co.  r.  Dielie,  110  111.  App.  684. 
Mich.— Slater  r.  Walter,  148  Mich.  650, 
112  N.  W.  682  (malicious  prosecution 
and  slander) ;  Mead  v.  Randall,  111 
Mich.  268,  69  N.  W.  506  (alienation 
of  affection  count  joined  with  a  count 
for  seduction  and  debauching) ;  Moore 
V.  Thompson,  92  Mich.  498,  52  N.  W. 
1000  (false  imprisonment  and  slan- 
der) ;  Cadwell  v.  Corev,  91  Mich. 
335,  51  N.  W.  888  (malicious 
prosecution  and  slander) ;  Haskins  v. 
Ralston,  69  Mich.  63,  37  N.  W.  45,  13 
Am.  St.  Rep.  376  (false  imprisonment 
and  malicious  prosecution).  And  see 
McLeod  V.  Crosbv,  128  Mich.  641,  87 
N.  W.  883.  N.  H.— Lamphier  v.  Wor- 
cester &  Nashua  R.  R.  Co.,  33  N.  H. 
495.  Pa.— Miles  v.  Oldfield,  4  Yeates 
423,  slander  and  malicious  prosecution 
may  be  joined. 
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Trover  and  case  may  be  joined.'^     But  m  the  absence  of  statute 
permitting  it,  trover  cannot  be  joined  with    assumpsit/''    ^letmue 
trespass  ^«  replevin/^  or  with  an  action  for  a  penalty  for  conversion.^" 

H.     Replevin.  — A   claim   for  the    delivery   of   personal   property 
cannot  be  joined  with  a  count  for  money  paid.^^ 


See  4  Standard  Proc.  657. 

[a]  "Case  is  the  proper  form  of 
remedy  where  any  action  is  maintain- 
able for  obstructing  a  public  or  private 
way.  There  is  no  incongruity  m  join- 
der of  separate  counts  in  the  same 
declaration  for  both  descriptions  of  in- 
jury." Laiising  v.  Wiswall,  5  Denio 
(N.  Y.)  213,  216. 

[b]  An  action  for  fire  from  negli- 
gent management  of  a  locomotive  and 
for  damages  to  crops  by  cattle  by 
reason  of  failure  to  keep  up  fences  by 
the  railroad  company  may  be  joined, 
both  being  torts.  Philadelphia  W.  & 
B.  E.  E.  Co.  V.  Constable,  39  Md.  149. 

75.     Ala.— Henry    v.    Allen,    93    Ala. 
197,   9   So.    579;    Mobile   Life   Ins.    Co. 
V.    Eandall,    74    Ala.    170;    Nabring    V. 
Bank  of  Mobile,  58  Ala.  204;  Harris  V. 
Powers,     57     Ala.     139;     Wilkinson     V. 
Moseley,    30    Ala.    562;    Dixon    i:   Bar- 
clay,   22    Ala.     370.       Ark.— Ferrier     V. 
Wood,  9  Ark.  85.    Del. — Tyre  v.  Causey, 
4   Harr.   425.     Ga. — Southern   Exp.    Co. 
V.    Palmer,    48     Ga.    85.      lU.— Mutual 
Life  Ins.  Co.  v.  Allen,  212  111.  134,  72 
N.  E.  200;  Hays  v.  Massachusetts  Mut. 
Life   Ins.   Co.,   125   111.   626,    18   N.    E. 
322,  1  L.  E.  A.  303;  Mutual  Life  Ins. 
Co.  V.   Allen,   113  111.    App.    89.      Me. 
McConnell   v.   Leighton,    74    Me.     415; 
Googins   V.    Gilmore,   47   Me.   9.     Mass. 
Ayer   v.   Bartlett,   9   Pick.    156.     Mich. 
Bellant  v.  Brown,  78  Mich.  294,  44  N. 
W.  326;  Wait  v.  Kellogg,  63  Mich.  138, 
30   N.    W.    80;    Bearss   v.    Preston,     66 
Mich.  11,  32  N.  W.  912.     Ohio.— Hen- 
shaw  V.   Noble,   7    Ohio   St.   226.      Pa. 
Patterson    v.    Anderson,     40     Pa.     359; 
M'Cahan  v.  Hirst,  7  Watts  175;  Smith 
V.  Eutherford,  2  Serg.  &  E.  358.     Tenil. 
Horsely    v.    Branch,    1    Humph.      199; 
Angus  V.  Dickerson,  Meigs  459.    W.  Va. 
Hood  f.  Maxwell,  1  W.  Va.  219.     Eng. 
Note,  3  Salk.  202,  91  Eng.  Eeprint  777; 
Owen  i:  Lewyn,  1  Vent.   223,   86  Eng. 
Eeprint    150;    Coryton   v.    Lithebye,     2 
Saund.  115,  85  Eng.  Eeprint  823  (note) ; 
Mast   V.    Goodson,    3    Wils.   K.   B.    348, 
95  Eng.  Eeprint  1094;  Brown  v.  Dixon, 
1    T.    E.    274,    99    Eng.    Eeprint    1091; 
Dalston  v.  Janson,  1  Salk.   10,  91  Eng. 
Eeprint   9    (note) ;    Dickson   v.   Clifton, 
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2  Wils.  K.  B.  319,  95  Eng.  Eeprint 
835  (count  for  misfeasance  and  negli- 
gence may  be  joined  with  a  count  in 
trover). 

[aj  An  action  for  fraud  and  deceit 
in  representing  a  note  to  be  good  may 
be  joined  with  trover  for  the  property 
obtained  on  such  note.  Beebe  v.  Knapp, 
28  Mich.  53. 

76.  See  stipra,  IV,  E, 

77.  Ga.— Mahaffey  v.  Petty,  1  Ga. 
261.  Ky. — Hood  v.  Hanning,  4  Dana 
21,  Eng.— Mockford  v.  Taylor,  19  C.  B. 
N.  S.  209,  144  Eng.  Eeprint  767,  115 
E.  C.  L.  209  (but  they  may  be  joined 
if  the  judge  is  satisfied  that  substan- 
tial justice  requires  that  they  be 
joined);  Coryton  r.  Lithebye,  2  Saunds. 
115,  85  Engl  Eeprint  823  (note);  Ket- 
tle V.  Bromsall,  Will.  118,  125  Eng. 
Eeprint  1087. 

78.  See  s^lpra,  IV,  F. 

79.  Maxwell  v.  Farnam,  7  How.  Pr. 
(N.  Y.)  236;  Pennsylvania  E.  E.  Co. 
v.  Zug,  47  Pa.   480. 

[a  J  Statutes  permit  a  count  in 
trover  to  be  added  to  a  replevin  action 
where  the  property  claimed  cannot  be 
found.  111.  Ann.  St.,  1913,  §§8574, 
9203;  Karr  v.  Barstow,  24  HI.  580; 
Calverley  v.  Steckler,  126  111.  App.  586. 

80.  "It  seems  to  me  a  principle, 
that  an  action  on  a  statute  to  enforce 
a  penalty  for  a  transgression,  cannot 
be  coupled  with  a  demand  for  the  re- 
covery of  damages  for  a  mere  conver- 
sion of  the  goods  of  another.  They 
are  diverse  intuito."  Smith  v.  Mean- 
er, 16  Serg.  &  E.   (Pa.)   375. 

81.  Keller  t:  Boatman,  49  Ind.  104. 
See  more  fully  the  title  "Replevin." 

[a]  Adding  Count  in  Trover.— "We 
are  inclined  to  the  opinion,  that  by  a 
liberal  construction  of  our  statute, 
where  part  of  the  property  claimed  in 
the  writ  of  replevin  cannot  be  found, 
and  there  is  personal  service,  the  plain- 
tiff may  add  a  count  in  trover.  The 
remedial  policy  of  the  statute  would 
seem  to  require  this;  and  we  do  not 
apprehend  that  any  serious  difficulty 
will  be  found  in  practice,  by  adopting 
the  rules  of  damages  appropriate  to 
each  count. ' '    Dart  v.  Horn,  20  111.  212. 
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I.  Real  Actions.  —  Joinder  of  real  actions  will  be  discussed  else- 
where in  this  work.**- 

J.  Mandamus.^^  —  Mandamus  cannot  be  joined  with  other  remedies, 
such  as  certiorari^*  or  injunetion.^^ 

K.  Common  Law  and  Statutory  Causes.  —  It  is  immaterial  whether 
the  causes  of  action  joined  arise  at  common  law  or  under  a  statute. 
If  they  are  such  that  the  same  plea  may  be  made  and  the  same  judg- 
ment rendered  they  may  be  joined.^'' 

L.  Legal  and  Equitable  Causes.  —  Legal  and  equitable  causes 
of  action  cannot  be  joined.^^ 


82.  See  the  title  "Real  Actions." 

[a]  In  ejectment  distinct  parcels,  in 
case  of  common  ouster,  may  be  recov- 
ered in  one  action.  Den  v.  Snowhill, 
13  N.  J.  L.  23,  22  Am.  Dec.  496.  See 
also  Chattahoochee  Val.  Ry.  Co.  v.  Bass, 
9  Ga.  App.  83,  70  S.  E.  683. 

Adding    Count    for    Mesne    Profits. 

See    7    Standard    Proc.    1033,    and    the 
title  "Mesne  Profits." 

[b]  Two  Counts  for  tlie  Same  Land. 
See  Overseers  of  Poor  v.  Otis,  20  Pick. 
(Mass.)  38;  and  generally  the  title 
"Several  Counts." 

83.  See  generally  the  title  "Man- 
damus. ' ' 

84.  "As  to  the  second  ground,  there 
seems  to  be  no  precedent  for  combin- 
ing writs  of  certiorari  and  mandamus. 
Each  being  distinct,  and  having  its 
prescribed  functions,  it  would  be  ir- 
regular to  join  both  in  one  writ.  Such 
a  course  may  lead  to  much  confusion, 
for  rules  which  apply  to  ose  writ  may 
not  apply  to  the  other;  whereas,  if  each 
is  kept  distinct,  we  can  deal  with  it 
according  to  the  rules  of  procedure 
which  are  applicable  to  it."  Fairbanks 
V.  Amoskeag  Nat.  Bank,  30  Fed.  602. 

85.  Ga.— Whigham  r.  Davis,  92  Ga. 
574,  18  S.  E.  .548.  Mo.— Barada  v.  In- 
habitants of  Carondelet,  16  Mo.  323. 
S.  D.— Clark  r.  Lawrence  Co.,  23  S.  D. 
77,   120  N.  W.   764. 

86.  Ala. — Spence  v.  Thompson,  11 
Ala.  746.  111.— Pisa  v.  Holy,  114  HI. 
App.  6.  Mass. — Worster  v.  Canal  Bridge, 
16  Pick.  541;  Heridia  V.  Ayres,  12 
Pick.  334;  Fairfield  v.  Burt,  11  Pick. 
244;  Preseott  v.  Tufts,  4  Mass.  146. 
Miss.— Elder  r.  Hilzheim,  35  Miss.  231. 
Mo. — Withington  v.  Young,  4  Mo. 
564.  N.  H. — Lamphier  r.  Worcester  & 
Nashua  R.  R.  Co.,  33  N.  II.  495.  Pa. 
Pennsylvania  R.  R.  Co.  r.  Bock,  93  Pa. 
427;  druber  v.  Clarion  First  Nat.  Bank, 


87  Pa.  465.     See  Smith  v.  Meaner,  IG 
Serg.  &  R.  375. 

See  'supra,  IV,  A.  But  see  Hogsett 
V.  Ellis,  17  Mich.  351,  354;  People 
ex  rel.  Drew  v.  Judge  of  Circuit  Court, 
1  Doug.  (Mich.)  434,  on  the  authority 
of  Smith  V.  Meanor,  16  Serg.  &  R. 
(Pa.)  375. 

[a]  A  cause  of  action  for  common- 
law  negligence  and  a  count  for  wilful 
violation  of  a  statute  against  hiring 
minors  to  work  in  mines  may  be 
joined,  where  based  on  the  same  state 
of  facts.  Marquette  Third  Vein  Coal 
Co.  V.  Dielie,  208  111.  116,  70  N.  E.  17. 

[b]  Trespass  and  Statutory  Penalty. 
A  count  in  trespass  vi  et  armis  cannot 
be  joined  with  a  count  claiming  a 
statutory  penalty.  McKenzie  v.  Gibson, 
73  Ala.  "204. 

[c]  An  action  on  a  penal  statute 
cannot  be  joined  with  an  action  of 
trover,  as  the  judgment  is  different. 
Smith  r.  Meanor,  16  Serg.  &  R.  (Pa.) 
375.  See  Morrison  v.  Bedell,  22  N.  H. 
234. 

[d]  A  cause  of  action  by  a  creditor 
under  a  statute  for  the  recovery  of  a 
debt  of  a  corporation  against  its  direc- 
tors who  consented  to  the  violation  of 
the  statute  cannot  be  joined  with  a 
suit  upon  the  common  counts  in  as- 
sumpsit or  with  a  count  based  on  fraud. 
Wachusett  Nat.  Bank  v.  Steel,  135 
Mich.  688,  98  N.  W.  748. 

87.  U.  S.— Gates  v.  Allen,  149  U.  S. 
451,  13  Sup.  Ct.  883,  977,  37  L.  ed. 
804;  Scott  V.  Neely,  140  U.  S.  106,  11 
Sup.  Ct.  712,  35  L.  ed.  358;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135 
Xr.  S.  641,  10  Sup.  Ct.  965,  34  L.  ed. 
295;  Hurt  v.  Hollingsworth,  100  U.  S. 
100,  25  L.  ed.  569.  D.  C— Giesy  r. 
Gregory,  15  App.  Cas.  49.  111. — Tagert 
r.  Fletcher,  232  111.  197,  83  N.  E.  805. 
Mass. — Harvey  r.  De  Witt,  13  Gray 
536.     Pa. — Smith   r.   Meanor,    16   Serg. 
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V.  UNDER  THE  CODES  AND  PRACTICE  ACTS.  —  A.  General 
Rule.  —  In  a  majority  of  the  states,  the  joinder  of  different  causes  of 
action  is  a  matter  of  statutory  regulation.^^ 

Under  the  codes  and  statutes,  as  at  common  law  and  in  equity,  the 
general  rule  is  that  the  complaint  or  petition  shall  contain  but  a  single 
cause  of  action.^^  To  this  rule  there  are  certain  exceptions  specified 
which  have  for  their  purpose  the  prevention  of    a    multiplicity    of 


&  E.  375.     E.  I.— Miner  v.  Nichols,  24 
E.  I.  199,  52  Atl.  893. 

88.     Miami     Copper     Co.     i".     State 
(Ariz.),   149   Pac.   758. 

[a]  The  California  code  provision, 
except  for  the  exceptions  in  the  con- 
cluding paragraph,  is  similar  to  that  in 
most  of  the  states  and  is  as  follows: 
' '  The  plaintiff  may  unite  several  causes 
of  action  in  the  same  complaint,  where 
they  all  arise  out  of:  First,  contra'cts,. 
express  or  implied.  Second,  claims  to 
recover  specific  real  property,  with  or 
without  damages  for  the  withholding 
thereof,  or  for  waste  committed  there- 
on, and  the  rents  and  profits  of  the 
same.  Third,  claims  to  recover  spe- 
cific personal  property,  with  or  with- 
out damages  for  the  withholding  there- 
of. Fourth,  claims  against  a  trustee 
by  virtue  of  a  contract  or  by  opera- 
tion of  law.  Fifth,  injuries  to  char- 
acter. Sixth,  injuries  to  person.  Sev- 
enth, injuries  to  property.  Eighth, 
claims  arising  out  of  the  same  trans- 
action, or' transactions  connected  with 
the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  sub- 
divisions of  this  section.  The  causes 
of  action  so  united  must  all  belong 
to  one  only  of  these  classes,  and  must 
affect  all  the  parties  to  the  action,  and 
not  require  different  places  of  trial, 
and  must  be  separately  stated;  but  an 
action  for  malicious  arrest  and  prosecu- 
tion, or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to 
character  or  to  the  person;  provided, 
however,  that  in  any  action  brought  by 
the  husband  and  wife,  to  recover  dam- 
ages caused  by  any  injury  to  the  wife, 
all  consequential  damages  suffered  or 
sustained  by  the  husband  alone,  in- 
cluding loss  of  the  services  of  his  said 
wife,_  moneys  expended  and  indebted- 
ness incurred  by  reason  of  such  injury 
to  his  said  wife,  may  be  alleged  and 
recovered  without  separately  stating 
such  cause  of  action  arising  out  of 
such  consequential  damages  suffered  or 
sustained   by   the    husband;     provided, 
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further,  that  causes  of  action  for  in- 
juries to  person  and  injuries  to  prop- 
erty growing  out  of  the  same  tort,  may 
be  joined  in  the  same  complaint,  and 
it  is  not  required  that  they  be  stated 
separately."  Cal.  Code  of  Civ.  Proc, 
§427. 

[b]  In  Florida. — "Causes  of  ac- 
tion, of  whatever  kind,  by  and  against 
the  same  parties  in  the  same  rights, 
may  be  joined  in  the  same  suit,  ex- 
cept that  replevin  and  ejectment  shall 
not  be  joined  together  nor  with  other 
causes  of  action."  §1389,  Gen.  Sts. 
1906.  Pensacola  Electric  Co.  v, 
Soderlind,  60  Fla.  164,  53  So.  722,  Ann. 
Cas.  1912B,  1251. 

[c]  In  Iowa,  "causes  of  action  of 
whatever  kind,  where  each  may  be 
prosecuted  by  the  same  kind  of  pro- 
ceedings, if  held  by  the  same  party, 
and  against  the  same  party,  in  the 
same  rights,  and  if  action  on  all  may 
be  brought  and  tried  in  that  county, 
may  be  joined  in  the  same  petition." 
Code,  §3545;  Faville  v.  Llovd,  140  Iowa 
501,  118  N.  W.  871;  Eeed^v.  Howe,  28 
Iowa  250. 

[d]  In  New  Jersey,  it  is  provided 
that  "the  plaintiff  may  join  separate 
causes  of  action  against  several  defend- 
ants if  the  causes  of  action  have  a 
common  question  of  law  or  fact  and 
arose  out  of  the  same  transaction  or 
series  of  transactions,"  and  that  "sub- 
ject to  rules,  the  plaintiff  may  join 
any  causes  of  action."  P.  L.  1912,  p. 
377,  §§6,  11,  construed  and  applied  in 
Murphy  r.  Patten  (N.  .J.  L.),  85  Atl.  56. 

[e]  The  New  York  code  section 
does  not  apply  to  the  municipal  court 
of  the  citv  of  New  York.  Mackev  V. 
Eoyal  Bank,  78  Misc.  145,  137  nI  Y. 
Supp.  929. 

89.  Dewey  v.  Ward,  12  How.  Pr. 
(N.  Y.)  419;  Dunning  r.  Thomas,  11 
How.  Pr.  (N.  Y.)  281,  282. 

[a]  "The  reason  forbidding  the 
joinder  of  different  claims,  which  over- 
comes the  general  rule  that  it  is  for  the 
interest    of    the    public    to    condense    a 
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actions.^"  Generally,  therefore,  causes  of  action  cannot  be  joined 
unless  the  joinder  is  authorized  by  the  code  or  practice  act;^^  the 
eommon  law  furnishes  no  criterion.^^  rp|^g  principles  of  equity  prac- 
tice," however,  are  sometimes  applied  in  determining  questions  of  join- 
der under  the  code.^^ 

The  test  under  the  code,  for  determining  whether  several  causes  of 
action  may  be  joined  is  very  simple,  as  all  the  causes  of  action  united 
must  belong  to  the  same  subdivision  of  the  code  section  relating  to 
joinder.^*  Any  number  of  causes  of  action,  which  do  not  ofiemfthe 
rules  as  to  affecting  the  parties  to  the  action,  as  to  place  of  trial, 
etc.,'*^  may  be  joined  if  all  arise  out  of  one  of  the  enumerated  classesj^" 


litigation  between  the  same  parties  into 
one  action,  is  that  no  defendant  shall 
be  subject  to  the  embarrassment  and 
difficulty  of  meeting  on  the  trial  claims 
arising  from  widely  different  issues,  and 
that  the  court  and  jury  shall  not  be 
perplexed  in  the  solution  of  the  matter 
at  issue  between  the  parties."  Hor- 
ton  r.  Equitable  Life  Assur.  Soc,  35 
Misc.  495,  71  N.  Y.  Supp.  1060. 

[b]  In  Pennsylvania,  the  act  of 
May  25,  1887,  P.  L.  271,  does  not  re- 
strict a  plaintiff's  declaration  to  one 
count  only.  A  plaintiff  may  declare 
on  a  promissory  note  and  also  on  the 
original  cause  of  indebtedness  for  the 
money  loaned.  Winters  v.  Mowrer,  1 
Pa.  Super.  47,  57.  See  also  Smaltz  v. 
Hancock,  118  Pa.  550. 

90.  Dewey  t:  Ward,  12  How.  Pr. 
(N.  Y.)  419;  Blank  v.  Hartshorn,  37 
Hun  (N.  Y.)  101;  Penn  V.  Hayward, 
14  Ohio  St.  302,  306. 

91.  Cal.— Dyer  v.  Barstow,  50  Cal. 
652.  Ky.— Louisville  &  N.  R.  Co.  v. 
Com.,  102  Ky.  300,  43  S.  W.  458.  Nev. 
State  V.  Yellow  Jacket  S.  M.  Co.,  14 
Nev.   220,  241. 

But  see  Lucero  v.  Vila,  17  P.  E.  141. 

92.  Harris  v.   Averj^,   5   Kan.   146. 

93.  State  ex  rel.  Brooks-Scanlon  L. 
Co.  V.  Knife  Falls  Boom  Corp.,  96 
Minn.  194,  104  N.  W.  817;  Smith  V. 
Kennedy  (Okla.),  149  Pac.  197.  See 
infra,  V,  F,  5,  a. 

[a]  Multifariousness  is  an  objection 
which  is  not  taken  away  by  the  re- 
formed procedure.  Robinson  v.  Rice, 
20  Mo.  229.  See  the  following:  Cal. 
Whitehead  v.  Sweet,  126  Cal.  67,  58 
Pac.  376.  Ind. — Demarest  v.  Holde- 
man,  157  Ind.  467,  62  N.  E.  17.  Kan, 
Fry  V.  Rush,  63  Kan.  429,  65  Pac.  701. 
Mo. — Bingham  v.  Kollman,  256  Mo. 
573,  165  S.  W.  1097;  Montserrat  Coal 
Co,  V.  Johnson  Co.  Coal  Mines  Co.,  141 


Mo.  149,  42  S.  W.  822.  N.  C— Vir- 
ginia-Carolina Chemical  Co.  v.  Floyd, 
158  N.  C.  455,  74  S.  E.  465;  Heggie  V. 
Hill,  95  N.  C.  303.  Utah.— Stevens  v. 
South  Ogden  Land  Co.,  14  Utah  232, 
47  Pac.  81.  Wis. — Carpenter  v.  Chris- 
tiansen, 120  Wis.  558,  98  N.  W.  517; 
Plankinton  v.  Hildebrand,  89  Wis.  209; 
61  N.  W.  839;  Board  of  Supervisors 
V.  Wallbridge,  38  Wis.  179,  189. 

94.  Astill  V.  South  Yuba  Water  Co., 
146  Cal.  55,  79  Pac.  594;  Boulden  v. 
Thompson,  21  Cal.  App.  279,  131  Pac. 
765;  De  Wolfe  r.  Abraham,  151  N.  Y. 
186,  45  N.  E.  455;  People  v.  Wells,  52 
App.  Div.  583,  65  N.  Y.  Supp.  319; 
Zorn  V.  Zorn,  38  Hun  67.  See  infra, 
V,  E,  1. 

[a]  Several  causes  of  action  arising 
under  the  same  statute,  between  the 
same  parties,  triable  in  the  same  man- 
ner and  embodiable  in  one  judgment 
may  be  united  in  one  complaint.  Vic- 
torian Number  Two,  26  Ore.  194,  41 
Pac.   1103. 

95.  Cal.  — Astill  i\  South  Yuba 
Water  Co.,  146  Cal.  55,  79  Pac.  594. 
Ga. — Cooper  v.  Portner  Brew.  Co.,  112 
Ga.  894,  38  S.  E.  91.  Idaho.— People 
f.  Slocum,  1  Idaho  62,  73.  Ky.— Daley 
V.  O'Brien,  29  Ky.  L.  Rep.  811,  96 
S.  W.  521.  S.  C— Hellams  i:  Switzer, 
24  S.  C.  39.  Wash.— Clark  v.  Great 
Northern  R.  Co.,  31  Wash.  658,  72  Pac. 
477. 

96.  Cal.  — Astill  v.  South  Yuba 
Water  Co.,  146  Cal.  55,  79  Pac.  594; 
Boulden  v.  Thompson,  21  Cal.  App.  279, 
131  Pac.  765.  Idaho. — Kruger  v.  St. 
Joe  Lumber  Co.,  11  Idaho  504,  83  Pac. 
695.  Kan.— Griffith  r.  Griffith,  71  Kan. 
547,  81  Pac.  178.  Neb.— Keens  v.  Gas- 
lin,  24  Neb.  310,  38  N.  W.  797,  N.  Y. 
De  Wolfe  v.  Abraham,  151  N.  Y.  186, 
45  N.  E.  455;  Brown  r.  Leigh,  49  N.  Y. 
78;   People   v.  Wills,  52   App.   Div.  583, 
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but  they  need  not  be  joined,  as  it  is  a  privilege  allowed  the  pleader  of 
which  he  may  avail  himself  in  his  discretion.'''^ 

B.  Changes  Effected  by  the  Code.  —  The  codes  seem  in  general 
to  have  adopted  the  principles  of  both  law  and  equity  and  applied 
them  in  their  broadest  sense  to  all  actions  and  to  have  broken  down 
a  barrier  between  law  and  equity .^^  It  has  in  some  cases,  however, 
narrowed  the  former  practice,  as,  for  example,  in  the  case  of  injuries 
to  person  and  injuries  to  property,  which  in  many. codes  are  placed  in 
separate  classes,  thus  requiring  the  splitting  of  what  at  common  law 
would  have  been  a  single  action.^'* 

C.  "What  Statute  Applies.  —  1.  To  What  Actions  and  Proceed- 
ings. —  It  is  presumed  that  the  legislature  intended  to  include  within 
one  or  the  other  of  the  various  heads  into  which  the  statute  is  divided, 
all  kinds  of  civil  action  which  may  be  brought,^  including  special 
proceedings.^  But  the  code  provision  as  to  joinder  has  no  application 
to  mandamus  proceedings.^ 


65  N.  Y.  Supp.  319;  Olin  v.  Arendt,  35 
App.  Div.  529,  54  N.  Y.  Supp.  820. 
N.  C— Sutton  V.  McMillan,  72  N.  C. 
102.  Okla. — First  Nat.  Bank  v.  Latham, 
37  Okla.  286,  132  Pac.  891.  P.  R. 
Rodriguez  v.  Eodriguez,  17  P.  E.  703. 
S.  C— Suber  v.  Allen,  13  S.  C.  317. 
Wis.— Astin  V.  Chicago,  M.  &  St.  P. 
R.  Co.,  143  Wis.  477,  128  N.  W.  265, 
31  L.  E.  A.   (N.  S.)   158. 

97.  Ky. — Jones  v.  Johnson,  10  Bush 
649;  Burr,  McGrew  &  Co.  v.  Woodrow, 
1  Bush  602;  Walker  t:  Mitchell,  18 
B.  Mon.  541;  Hall  v.  Forman,  5  Ky.  L. 
Rep.  140.  Mo. — Wheless  r.  Serrano,  121 
Mo.  App.  17,  98  S.  W.  108.  Neb. 
Beck  V.  Devereaux,  9  Neb.  109,  2  N. 
W.  365.  N.  Y.— Vandevoort  v.  Gould, 
36  N.  Y.  639;  Secor  v.  Sturgis,  16  N.  Y. 
548;  Staples  v.  Goodrich,  21  Barb.  317; 
Livingston  v.  Tanner,  12  Barb.  481; 
Bruce  i\  Kelly,  5  Hun  229;  Stevens  V. 
Lockwood,  13  Wend.  644;  Phillips  v. 
Beriek,  16  Johns.  136.  N.  C— John  L. 
Eoper  Lumber  Co.  v.  Wallace,  93  N.  C. 
22;  Gregory  v.  Hobbs,  93  N.  C.  1.  Wis. 
Kronshage  v.  Chicago,  M.  &  St.  P.  Ey. 
Co.,  45  Wis.   500. 

See  the  title  "Successive  Suits." 

98.  Mahler  v.  Schmidt,  43  Hun  (N. 
Y.)    512. 

[a]  "To  any  one  acquainted  with 
the  law  as  it  stood  prior  to  the  Code, 
it  is  quite  obvious  that  this  section 
[relating  to  joinder  of  actions]  is  main- 
ly an  embodiment  of  the  rules  of  plead- 
ing as  they  existed,  with  some  omis- 
sions and  numerous  imperfections.  The 
first  class  includes  the  old  action  of 
assumpsit  and   debt  upon  contract  and 
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covenant.  The  second  embraces  actions 
of  assault  and  battery,  false  imprison- 
ment, etc."  Alger  v.  Scoville,  6  How. 
Pr.   (N.  Y.)   131. 

[b]  The  joinder  of  causes  of  action 
and  parties  which  would  have  been  al- 
lowed before  the  code  are  allowed  under 
the  statute.  Wade  v.  Eusher,  4  Bosw, 
(N.  Y.)    537. 

[c]  The  section  of  the  code  allowing 
a  joinder  of  claims  arising  out  of  the 
same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action, 
"we  do  not  think,  makes  any  substan- 
tial change  in  the  rules  of  practice 
which  obtained  before  the  adoption  of 
the  Code  in  the  Courts  of  Equitj^  with 
regard  to  multifariousness.  WTiatever 
effect  it  may  have  had,  has  been  to  en- 
large the  right  of  uniting  in  one  ac- 
tion different  causes  of  action."  Heg- 
gie  V.  Hill,  95  N.  C.  303;  King  v.  Far- 
mer,  88   N.   C.   22. 

99.     See  infra,  V,  E,  1;  V,  F,  4,  a. 

1.  Washington-Alaska  Bank  v.  Stew- 
art, 184  Fed.  673,  108  C.  C.  A.  273; 
State  Bank  v.  Lanam,  34  Okla.  485,  126 
Pac.  220. 

2.  Garrison  v.  Cox,  99  N.  C.  478,  6 
S.   E.   124. 

3.  Barada  i:  Carondelet,  16  Mo.  323. 
But  see  Custer  Co.  V.  Yellowstone  Co., 
6  Mont.  39,  9  Pac.  586,  allowing  the 
joinder  of  an  action  for  a  money  judg- 
ment against  a  county  with  an  action 
for  a  writ  of  mandate  against  the  com- 
missioners thereof. 

[a]  Two  or  more  distinct  rights 
which  a  petitioner  may  have,  growing 
out  of  two   or  more    entirely    distinct 
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2.  To  What  Pleadings.  —  The  statute  providing  for  the  joinder  of 
actions  obviously  applies  to  the  plaintiff's  declaration,  complaint  or 
equivalent  pleading  in  a  civil  action,  and  it  has  been  held  to  apply  to 
counterclaims,*  and  cross-complaints.^ 

3.  Construction  of  Statutes.  —  The  provisions  of  the  code  should  be 
construed  liberally  for  the  purpose  of  preventing  a  multiplicity  of 
actions.^ '^ 

D.  Effect  of  Statute  on  Right  To  Amend.  —  The  code  or  statu- 
tory provision  governing  joinder  limits  the  power  of  amendment,  since 
one  cannot  by  amendment  add  a  cause  of  action  which  he  could  not 
jom  m  the  first  instance.** 

E.  General  Requirements  as  to  Causes  Joined.  — 1.     Must  Be- 
long to  One  Class.  —  Subject  to  the  qualifications  hereinafter  noticed 
all  the  causes  of  action  united  in  the  complaint  must  belong  to  one 
only  of  the  enumerated  subdivisions  of  the  code.'^    Thus  it  is  improper 


wrongs  against  him  cannot  be  joined 
against  him.  Merrill  v.  Suffa,  42  Colo. 
195,  93  Pac.  1099.  See  more  fully  the 
title  "Mandamus." 

[b]  A  cause  of  action  for  an  In- 
junction and  one  for  mandamus  cannot 
be  joined.  Clark  v.  Lawrence  Co.,  23 
S.   D.   77,   120   N.   W.   764. 

4.  Heigel  v.  Willis,  3  N.  Y.  Supp. 
497. 

[a]  "Causes  of  action  which  could 
not  be  united  in  a  complaint  cannot 
be  joined  in  a  counter-claim."  Wood- 
ruff V.  Garner,  27  Ind.  4. 

5.  Eureka  v.  Gates,  120  Cal.  54. 

51/2.  Cal. — Jones  V.  Steamship  Cor- 
tes, 17  Cal.  487.  Minn.— Price  v.  Min- 
nesota, etc.  E.  Co.,  130  Minn.  229,  153 
N.  W.  532.  Ohio.— Cincinnati,  etc.  E. 
Co.  V.  Cook,  37  Ohio  St.  205;  Myers 
V.  Miller,  2  Ohio  Dec.  (Eeprint)  319. 
Okla. — State  Bank  v.  Lanam,  34  Okla. 
485,  126  Pac.  220.  S.  D.— Tripp  v. 
Yankton,  10  S.  D.  516,  74  N.  W.  447. 

6.  Ala. — Southern  E.  Co.  V.  W.  T. 
Adams  Mach.  Co.,  165  Ala.  436,  5l'  So. 
779.  la.— Prader  r.  National  M.  A. 
Assn.,  107  Iowa  431,  78  N.  W.  60. 
Ky. — Hancock  v.  Johnson,  1  Met.  242. 
Miss.— Miller  v.  Northern  Bank  of 
Miss.,  34  Miss..  412.  Neb.— Freeman 
V.  Webb,  21  Neb.  160,  31  N.  W.  656. 
N.  Y. — Brown  v.  Leigh,  49  N.  Y.  78. 
N,  D. — Mares  v.  Wormington,  8  N  D 
329,  79  N.  W.  441.  Okla.— Brown  v. 
Williams,  24  Okla.  308,  103  Pac.  588. 

[a]  A  plaintiff  cannot  in  an  amended 
complaint  add  a  cause  of  action  be- 
longing to  a  different  class  from  those 
in  the  original  complaint  when  he  re- 
tains   the    latter,    but    it    is    otherwise 


when  the  causes  of  action  in  the  oi'^g- 
inal  complaint  are  abandoned.  Brown 
V.  Leigh,  49  N.  Y.  78.  But  a  cause  of 
action  proper  to  be  joined  may  Be 
added  by  amendment.  Freeman  v 
Webb,  21  Neb.  160,  31  N.  W.  656. 

7.     Cal. — Lamb     v.     Ilarbaugh,     105 
Cal.    680,    689,    39    Pac.    56;     Cosgrove 
V.  Fisk,  90  Cal.  75,  27  Pac.  56;  People 
V.  Central  Pac.  E.  Co.,  83  Cal.  393,  23 
Pac.  303;   Eeynolds  v.  Lincoln,  71   Cal. 
183^  9  Pac.   176,   12  Pac.  449;  McCarty 
f.  Fremont,  23  Cal.  196.     Haw.— Arruda 
V.  Morton,  17  Haw.  126.  Idaho.— Kruger 
V    St.   Joe   Lumber    Co.,    11    Idaho   504, 
83      Pac.      695.        Ind.— Coddington      v. 
Canaday,   157  Ind.   243,   255,   61   N.   E. 
567.      Neb.— Keens    v.    Gaslin,    24   Neb 
310,  38   N.  W.   797.     Mo.— Otis  r    Me- 
chanics'   Bank,    35    Mo.    128;    Eoberts 
t\    Quincy,    etc.    E.    Co.,    43    Mo.    App. 
287.     N.  Y.— Dodge  v.  Colby,  108  N.  Y. 
445,    15    N.    E.    703;    Thomas    v.    Utica, 
etc     E.    Co.,    97    N.    Y.    245;    McDonald 
V.  Kountze,  58   How.  Pr.   152;   Maxwell 
i\  Farnam,   7  How.   Pr.  236;   Durkee  v. 
Saratoga,  etc.   E.   Co.,  4  How.  Pr.   226- 
Landau  v.  Levy,  1   Abb.  Pr.   376;   Tay- 
lor f.  Metropolitan  E.  E.  Co.,  20  Jones 
&   S.    299.      N.    C.-N.    C.    Land    Co.    v. 
Beatty,    69    N.    C.    329.      N.    D.— Mares 
r.    Wormington,    8    N.    D.     329.       Okla. 
State    Bank    of    Paden     v.     Lanam      34 
Okla.  485,  126  Pac.  220.     P.  R.— Siaca 
V,  Brunet,  13  P.  E.   153.     S.   C— Suber 
V.    Allen,    13    S.    C.    317.      Utah.— Fer- 
guson    V.     Burt,     2     Utah     388.       Wis. 
Kruczmski   v.   Neuendorf,   99   Wis    "64 
Ijr    N.    W.    974;    Gilbert    v.    Loberg,    83 
Wis.  189,  53  N.  W.  500. 
Compare,  infra,  V,  F,  8. 
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to  join  actions  for  injuries  to  the  person  with  actions  for  statutory- 
penalties,^  or  with  actions  for  injuries  to  property,  or  injuries  to 
character.^  Likewise,  an  action  to  recover  specific  realty  may  not  be 
joined  with  an  action  to  recover  specific  personalty,^"  or  an  action  for 
injury  to  property,"  an  action  upon  contraet,^^  or  a  claim  against  a 
trustee."  An  action  upon  contract  cannot  be  joined  with  a  claim 
against  a  trustee  by  virtue  of  contract  or  operation  of  law,"  nor  may 
a  cause  of  action  for  injuries  to  property^^  or  one  for  injuries  to 


[a]  An  action  to  quiet  title  and 
for  daraages  for  maintaining  a  nuis- 
aiiee  cannot  be  joined.  Huntington  V. 
Stemen,  37  Ind.  App.  553. 

[b]  Although  the  parties  to  each 
cause  of  action  are  the  same,  a  cause 
of  action  of  one  class  cannot  be  united 
■with  a  cause  of  action  arising  under 
another  class.  Suber  v.  Allen,  13  S.  C. 
317. 

[c]  In  Indiana  (1)  when  the  action 
arises  out  of  contract,  the  plaintiff 
may  join  such  other  matters  in  his 
complaint  as  may  be  necessary  for  a 
complete  remedy  and  a  speedy  satis- 
faction of  his  judgment,  although  such 
other  matters  fall  within  some  other 
one  or  more  of  the  other  classes.  §281 
Burns  Rev.  St.  1914;  Mcintosh  v.  Zar- 
ing,  150  Ind.  301,  49  N.  E.  164;  Carr 
r.  Huette,  73  Ind.  378.  (2)  Under  this 
statute  reformation  of  a  contract  and 
its  enforcement  may  be  demanded  in 
one  complaint.  Palmer  Steel  &  Iron 
Co.  v.  Heat,  L.  &  P.  Co.,  160  Ind.  232, 
66  N.  E.  690.     See  supra,  III,  D. 

[d]  Where  Causes  Fall  in  Two 
Classes. — ' '  A  legitimate  construction 
of  this  section  will  not  permit  the  join- 
ing of  causes  of  action  which  helong  to 
more  than  one  class.  Although  many 
actions  for  the  recovery  of  real  or 
personal  property  arise  out  of  contract, 
still  they  are  not  to  be  united  with 
a  simple  contract  for  the  payment  of 
money.  Each  subdivision  must  be 
interpreted  with  reference  to  the 
others,  and  the  provision  made  in  the 
fifth  and  sixth,  for  the  recovery  of 
real  and  personal  property,  to  which 
title  is  given  by  contract,  shows  that 
the  legislature  did  not  intend  to  in- 
clude those  contracts  in  the  first  class. ' ' 
Alger  V.  Scoville,  6  How.  Pr.  (N.  Y.) 
131. 

8.  U.  S. — Sullivan  v.  New  York,  N. 
H.  &  H.  R.  Co.,  11  Fed.  848.  Cal. 
Lapique  r.  Monroe,  19  Cal.  App.  253, 
125  Pac.  760,  malicious  prosecution  and 
for  statutory  penalty.     N.  Y.— Sullivan 
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V.  New  York,  etc.  R.  Co.,  1  N.  Y.  Civ. 
Proc.   285. 

9.  As  to  joinder  of  actions  for  in- 
jury to  person,  to  property  and  to  char- 
acter, see  infra,  V,  A,  6,  d,  (1). 

10.  See   Cal.   Code   Civ.   Proc,    §427. 

[a]  Where  an  executor  was  di- 
rected by  the  will  to  sell  all  the  real 
and  personal  property,  the  surviving 
husband's  cause  of  action  for  an  allot- 
ment to  him  of  one-third  of  the  land 
for  life  may  be  joined  with  his  action 
against  the  executor  for  one-half  the 
surplus  personallv.  Brand's  Exr.  v. 
Brand,  109  Kv.   721,  60  S.  W.  704. 

11.  Hall  i.  Susskind,  109  Cal.  203, 
41  Pac.  1012;  Furlong  v.  Cooney,  72 
Cal.  322,  14  Pac.  12;  Bigelow  v.  Gove, 
7  Cal.  133;  Hulce  r.  Thompson,  9  How. 
Pr.   (N.  Y.)   113. 

[a]  An  action  to  quiet  title  and  one 
for  damages  for  maintaining  a  nuis- 
ance cannot  be  joined.  Huntington  v. 
Stemen,   37   Ind.   App.   553. 

[b]  Damages  for  wrongful  conver- 
sion of  and  an  action  to  recover  pos- 
session of  i)orsonal  property  may  be 
joined  under  the  statute  of  Indiana. 
Baals  V.  Stewart,  109  Ind.  371,  9  N.  E. 
403. 

12.  Suber  v.  Allen,  13  S.  C.  317; 
Ferguson  v.  Burt,  2  Utah  388. 

13.  Revnolds  r.  Lincoln,  71  Cal. 
183,  9  Pac.  176,  12  Pac.  449,  quiet  title 
suit  and  claim  against  trustee. 

14.  Bram  r.  Christopher,  27  Cal. 
App.  741,  151  Pac.  172;  Mappier  V. 
Mortimer,  11  Abb.  Pr.  N.  S.  (N.  Y.) 
455. 

15.  Cal.— Stark  r.  Wellman,  96  Cal. 
400,  31  Pac.  259.  Ind.— Keller  v.  Boat- 
man, 49  Ind.  104.  Mo. — Ederlin  f. 
Judge,  36  Mo.  350.  N.  Y.— Teall  v. 
Syracuse,  32  Hun  332;  Hall  V.  Fisher, 
20  Barb.  441;  Thompson  r.  St.  Nicholas 
Nat.  Bank,  61  How.  Pr.  163;  McDon- 
ald V.  Kountze,  58  How.  Pr.  152; 
Townsend  v.  Coon,  7  Civ.  Proc.  56. 

See  infra,  V,  F,  8. 

[a]     Claims   for   an   accounting   and 
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the  person^^  be  joined  with  a  cause  of  action  upon  contract. 
In  some  of  the  codes  in  the  subdivision  relating  to  the  joinder  of 
claims  arising  out  of  the  same  transaction,  it  is  required  that  they 
be  not  included  within  one  of  the  preceding  subdivisions."  This 
provision  has  been  construed  as  if  it  read  "not  included  v/ithin  one 
only  of  the  foregoing  subdivisions  of  this  section,  "^^  and  if  all  the 
causes  joined  arise  out  of  the  same  transaction  or  are  connected  with 
the  same  subject  of  action,  it  is  immaterial  that  they  fall  Vvithin  different 
preceding  subdivisions  of  the  statute.^^  Thus  in  such  a  case  it  is  held 
proper  to  join  claims  for  injuries  to  person  v/ith  claims  for  injuries^*' 


damages  as  for  conversion  of  personal 
property  cannot  be  joined.  Thompson 
V.  St.  Nicholas  Nat.  Bank,  61  How.  Pr. 
(N.  Y.)  163;  McDonald  v.  Kountze,  58 
How.  Pr.   (N.  Y.)   152. 

16.  Ky.— Bell  v.  Thompson,  31  Ky. 
L.  Eep.  473,  102  S.  W.  830.  N.  Y. 
Ehle  V.  Haller,  6  Bosw.  661.  Wash. 
Sanders  v.  Stimson  Mill  Co.,  34  Wash. 
357,  75  Pac.  974;  Clark  v.  Great  North- 
ern E.  Co.,  31  Wash.  658,  72  Pac. 
477. 

17.  Causes  of  action  falling  within 
classes  enumerated  subsequent  to  the 
same  transaction  clause  are  in  the  same 
situation  as  if  the  same  transaction 
clause  were  entirely  eliminated  from 
the  code  section  and  cannot  be  joined 
with  any  of  the  preceding  causes  of 
action  falling  within  any  subdivisions. 
People  V.  Wells,  52  App.  Div.  583,  65 
N.  Y.  Supp.  319. 

18.  McTnerney  V.  Main,  82  App. 
Div.  543,  81  N.  Y.  Supp.  539;  Polley 
V.  Wilkisson,  5  N.  Y.  Civ.  Proc.  135. 

[a]  In  Eagan  v.  New  York  Transp. 
Co.j  39  Misc.  Ill,  78  N.  Y.  Supp.  209, 
which  was  an  action  in  which  the  same 
tortious  act  caused  both  injuries  to 
persons  and  injuries  to  property,  the 
court  said,  "In  the  present  action 
both  causes  are  upon  claims  arising 
out  of  the  same  transaction.  The 
words  'and  not  included  within  one  of 
the  foregoing  subdivisions,'  are  not  re- 
strictive and  do  not  stand  in  the  way. 
They  are  obscure  in  meaning  at  first. 
The  true  meaning  is  that  causes  aris- 
ing out  of  the  same  transaction  may 
be  united,  though  not  both  or  all  in- 
cluded within  any  previous  subdivision 
and  therein  allowed  to  be  united. 
Where  they  are  included  within  any  of 
such  subdivisions,  they  do  not  need 
the  help  of  subdivision  nine  in  order 
to  be  united." 

[b]  In  some  earlier  cases  this  pro- 
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vision  has  been  construed  to  prevent 
the  joinder  of  causes  of  action  falling 
in  different  subdivisions  of  the  statute, 
notwithstanding  the  fact  that  they 
arose  out  of  the  same  transaction  or 
transactions  connected  with  the  same 
subject  of  action.  U.  S. — Sullivan  v. 
New  York,  N.  H.  &  H.  E.  Co.,  11 
Fed.  848.  N,  Y.— Landau  v.  Levy,  1 
Abb.  Pr.  376;  Perkins  v.  Slocum,  82 
Hun  366,  31  N.  Y.  Supp.  474;  Hunter 
V.  Powell,  15  How.  Pr.  221;  Sullivan 
V.  New  York,  etc.  E.  Co.,  1  N.  Y.  Civ. 
Proc.  285.  N.  C— N.  C.  Land  Co.  v. 
Beatty,  69  N  C.  329. 

19.  Cal. — Boulden  r.  Thompson,  21 
Cal.  App.  279,  131  Pac.  765.  N.  Y. 
Mclnernev  v.  Main,  82  App.  Div.  543, 
81  N.  Y."  Supp.  539.  N.  C— Cook  v. 
Smith,  119  N.  C.  350,  25  S.  E.  958; 
Hodges  V.  Wilmington  &  W.  E.  Co., 
105  N.  C.  170,  10  S.  E.  917.  S.  C. 
Suber  v.  Allen,  13  S.  C.  317. 

See  infra,  V,  F,  5. 

20.  Conn. — Seger  v.  Backhamsted,  22 
Conn.  290.  Ky. — Owensboro  &  Hender- 
son Gravel  Eoad  Co.  v.  Coons,  20  Kv. 
L.  Eep.  1678,  49  S.  W.  966.  N.  Y. 
Lamming  r.  Galusha,  135  N.  Y.  239, 
31  N.  E.  1024;  Mclnernev  r.  Main,  82 
App.  Div.  543,  81  N.  Y.  Supp.  539; 
Eagan  v.  New  York  Transp.  Co.,  39 
Misc.  Ill,  78  N.  Y.  Supp.  209;  Griffith 
r.  Friendly,  30  Misc.  393,  62  N.  Y. 
Supp.  391;  Mc Andrew  r.  Lake  Shore  & 
M.  S.  Ey.  Co.,  70  Hun  46,  23  N.  Y. 
Supp.  1074.  Okla. — Harrell  r.  Scott, 
151   Pac.   1169. 

As  to  whether  a  single  act  of  neg- 
ligence injuring  both  person  and  prop- 
erty is  a  single  cause  of  action.  See 
svpra,  III,  G,  1,  d. 

[a]  In  Texas,  under  the  rule  that 
full  compensation  may  be  awarded  in 
one  suit  to  a  person  for  all  damages 
sustained  from  the  same  cause,  it  is 
proper    to    join    claims    for    injury    to 
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to  property,  injuries  to  character,^^  or  for  damages  for  breach  of 
contract."  Likewise  it  is  proper  to  join  a  claim  for  injuries  to  prop- 
erty,-^ or  a  claim  for  the  recovery  of  property,  with  a  cause  of  action 
upon  contract.^*  In  some  jurisdictions  the  joinder  of  injuries  to  person 
and  injuries  to  property  resulting  from  the  same  tortious  act  has  been 
expressly  allowed  by  statute,^^  in  others  it  is  held  that  there  is  but 
a  simple  cause  of  action  under  such  circumstances.''^  Fraud  and 
deceit  may  be  joined  with  an  action  on  contract  when  they  arise  out 
of  the  same  transaction.^'' 

2.    Must  Affect  All  Parties.  —  a.    In  General.  —  The  codes  and  de- 
cisions require  that  all  the  parties  to  the  action^^  shall  be  affected 


person  and  to  property  caused  by  a 
nuisance.  Daniel  v.  Fort  Worth  &  R.  G. 
E.  Co.,  96  Tex.  327,  72  S.  W.  578. 

21.  Harris  v.  Avery,  5  Kan.  146. 
[a]     In  Brewer  v.   Temple,  15   How. 

Pr.  (N.  Y.)  286,  it  was  held  proper 
to  join  causes  of  action  for  assault 
and  battery  and  for  slander  where 
both  related  to  a  single  transaction. 
To  same  effect,  see  Jones  v.  Steamship 
Cortes,  17  Cal.  487. 

22.  O'Horo  v.  Kelsey,  60  App.  Div. 
604,  70  N.  Y.  Supp.  14;  Suber  v.  Allen, 
13  S.  C.  317. 

23.  Cal. — Boulden  v.  Thompson,  21 
Cal.  App.  279,  131  Pac.  765.  Conn. 
Knapp  V.  Walker,  73  Conn.  459,  47  Atl. 

655.  S.  C— Suber  v.  Allen,  13  S.  C. 
317. 

[a]  Action  for  Rent  and  for  Dam- 
ages for  Injury  to  Property. — Shinn  v. 
Guyton  &  H.  Mule  Co.,  109  Mo.  App. 
557,  83  S.  W.  1015. 

24.  Suber  i:  Allen,  13  S.  C.  317. 

25.  Cal.    Code    Civ.   Proc,   §427. 

26.  King  V.  Chicago,  M,  &  St.  P. 
Ry.  Co.,  80  Minn.  83,  82  N.  W.  1113; 
Howe   V.    Peckham,    10    Barb.    (N.    Y.) 

656,  overruled  by  Reilly  v.  Sicilian  As- 
phalt Pav.  Co.,  170  N.  Y.  40,  62  N.  E. 
772,  57  L.  R.  A.  176,  88  Am.  St.  Rep. 
636.     See  supra,  III,  G,  1,  d. 

27.  U.  S.— Kimber  v.  Young,  137 
Fed.  744,  70  C.  C.  A.  178,  breach  of 
warranty.  N.  C. — Smith  v.  Newberry, 
140  N.  C.  385,  53  S.  E.  234.  N.  t). 
Needham  v.  Halverson,  22  N.  D.  594, 
135  N.  W.  203.  OMo.— Gartner  v.  Cor- 
wine,  57  Ohio  St.  246,  48  N.  E.  945. 
Tex.— Thomas  v.  Ellison  (Tex.  Civ. 
App.),   110   S.   W.   934. 

28.  U.  S.— Reynolds  v.  Palmer,  21 
Fed.  433.  Ariz.— Richards  v.  Warne- 
kros,  14  Ariz.  488,  131  Pac.  154.  Ark. 
Beekman  Lumber  Co.  v.  Kittrell,  80 
Ark.    228,   96   S.   W.   988.     Cal.— John- 

Vol.  XIV 


son  V.  Kirby,  65  Cal.  482,  4  Pac.  458. 
Ga. — Hawkins  v.  Georgia  &  A.  Ey.  Co., 
108  Ga.  784,  33  S.  E.  682.  Idaho. 
State  V.  Title  Guar.  &  Sur.  Co.,  152 
Pac.  189.  Ind.— Elliott  v.  Pontius,  136 
Ind.  641,  651,  35  N.  E.  562,  36  N.  E. 
421.  la. — Byington  v.  Woods,  13  Iowa 
17.  Kan. — Gardner  v.  Leavenworth,  94 
Kan.  509,  146  Pac.  1000;  Harrod  v. 
Farrar,  68  Kan.  153,  74  Pac.  624;  Hop- 
kins V.  Kuhu,  66  Kan.  619,  72  Pac.  270; 
Hentig  v.  Benevolent  Assn.,  45  Kan. 
462,  25  Pac.  878;  Hoye  v.  Raymond,  25 
Kan.  465;  Harsh  v.  Morgan,  1  Kan. 
293.  Ky.— Louisville  &  N.  R.  Co.  v. 
Kellem,  13  Ky.  L.  Rep.  228.  Minn. 
Price  V.  Minnesota,  D.  &  W.  R.  Co., 
130  Minn.  229,  153  N.  W.  532;  Fish 
V.  Chase,  114  Minn.  460,  131  N.  W. 
631;  Pleins  v.  Wachenheimer,  108  Minn. 
342,  122  N.  W.  166,  133  Am.  St.  Rep. 
451;  Hanna  r.  Duxbury,  94  Minn.  8, 
101  N.  W.  971.  Mo.— Burnside  v.  Way- 
man,  49  Mo.  356;  Liney  v.  Martin,  29 
Mo.  28;  Rounds  v.  Strang  (Mo.  App.), 
180  S.  W.  1069.  Neb. — Stewart  v. 
Rosengren,  66  Neb.  445,  92  N.  W. 
5S6;  Phoenix  Ins.  Co.  V.  McEvony,  52 
Neb.  566,  72  N.  W.  956.  N.  Y.— O'Con- 
nor V.  Virginia  Pass.  &  Power  Co.,  184 
N.  Y.  46,  76  N.  E.  1082;  Daly  v.  Haight, 
163  App.  Div.  234,  148  N.  Y.  Supp. 
42;  Clin  r.  Arendt,  35  App.  Div.  529, 
54  N.  Y.  Supp.  820;  Trusts  &  Guarantee 
Co.  V.  Sawyer,  146  App.  Div.  63,  130 
N.  Y.  Supp.  582;  Lexington  &  B.  S. 
R.  Co.  t\  Goodman,  15  How.  Pr.  85; 
Benton  v.  Winner,  69  Hun  494,  23  N. 
Y.  Supp.  413;  Hess  v.  Buffalo  &  Niagara 
Falls  R.  Co.,  29  Barb.  391;  Rodgera 
r.  Rodgers,  11  Barb.  595;  Taylor  v. 
Metropolitan  E.  R.  Co.,  20  Jones  &  S. 
299.  N.  C— Gattis  v.  Kilgo,  125  N.  C. 
133,  34  S.  E.  246;  Logan  v.  Wallis,  76 
N.  C.  416.  N.  D.— Niven  v.  Peoples,  23 
N,  D.  202,  136  N.  W.  73.    Ohio.— Jones 
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by    the    causes    of    action    united,    whether    they    be    plaintiffs,^®    or 


V.  Wright,  24  Ohio  Cir.  Ct.  649,  14 
Ohio  Cir.  Dec.  649;  Belcher  v.  Booth, 
9  Ohio  Cir.  Ct.  469,  6  Ohio  Cir.  Dec. 
131;  First  Nat.  Bank  v.  C.  N.  B.  & 
T.  P.  E.  Co.,  9  Ohio  Dec.  (Reprint) 
702,  16  W.  L.  B.  399;  Clippenger  v. 
Ross,  2  Ohio  Dec.  (Reprint)  562.  Okla. 
Bryan  v.  Sullivan,  154  Pac.  1167;  Sum- 
mers V.  Gates,  154  Pac.  1159;  Jones  v. 
Balsley  &  Rogers,  27  Okla.  220,  111 
Pac.  942.  P.  R. — Rodriguez  r.  Rod- 
riguez, 17  P.  R.  703.  Tex.— McDonald 
t:  Alford,  32  Tex.  35;  Galveston,  etc. 
R.    Co.   V.   Heard    (Tex.   Civ.   App.),  91 

5  W.  371.     Wis.— Astin  v.  Chicago,  M. 

6  St.  P.  R.  Co.,  143  Wis.  477,  128  N. 
W.  265,  31  L.  E.  A.  (N.  S.)  158; 
Emerson  v.  Nash,  124  Wis.  369,  382, 
102  N.  W.  921,  109  Am.  St.  Rep.  944; 
Boyd  t\  Mutual  Fire  Assn.,  116  Wis. 
155,  90  N.  W.  1086,  94  N.  W.  171,  96 
Am.  St.  Rep.  948,  61  L.  R.  A.  918; 
Plankinton  r.  Hiddebrand,  89  Wis.  209; 
Gunderson  v.  Thomas,  87  Wis.  406;  Gil- 
bert V.  Loberg,  83   Wis.   189. 

[a]  "The  test  is  whether  or  not  the 
parties  joined  in  the  suit  have  one  con- 
nected interest  centering  in  4;he  point 
in  issue  in  the  cause  or  one  common 
point  of  litigation.  If  so,  unconnected 
parties  may  be  joined,  even  where  dif- 
ferent relief  is  sought  against  them; 
but  if  the  action  is  against  different 
persons  concerning  things  of  distinct 
natures,  in  which  some  of  the  parties 
have  no  interest,  then  the  action  can- 
not be  joined."  Mahler  V.  Schmidt, 
43  Hun  (N.  Y.)  512.  To  same  effect 
see  Doyle  v.  American  Wringer  Co.,  60 
App.  Div.  525,  69  N.  Y.  Supp.  952; 
Rodriguez  v.  Rodriguez,  17  P.  R.   703. 

[b]  Although  there  Is  one  defend- 
ant affected  by  all  the  causes  of  ac- 
tion, a  petition  alleging  two  causes 
of  action  neither  of  which  was  against 
all  of  the  defendants  is  demurrable  on 
the  ground  of  misjoinder.  Osborn  v. 
Deboard,  115  Ga.  599,  41  S.  E.  985. 

[c]  The  effect  of  this  provision,  it 
is  said,  extends  the  theory,  at  least, 
of  equitable  rules  as  to  parties  to  legal 
actions  as  well.     Pom.  Rem.,  §480. 

29.  Cal. — People  v.  Central  Pae.  R. 
Co.,  83  Cal.  393,  23  Pac.  303.  Ga. 
Garr  v.  Wood,  135  Ga.  90,  68  S.  E. 
1035;  Battle  v.  Atlantic  Coast  Line  R. 
Co.,  132  Ga.  376,  64  S.  E.  463;  White 
V.  North  Georgia  Elec.  Co.,  128  Ga.  539, 
58  S.  E.  33.     la. — Hinkle  f.  Davenport, 


38  Iowa  355.  Kan. — State  v.  Shufford, 
77  Kan.  263,  94  Pac.  137.  Minn. 
Sturtevant-Larrabee  Co.  v.  Mast,  Bu- 
ford  &  Burwell  Co.,  66  Minn.  437,  69 
N.  W.  324.  Mo.— Dailey  f.  Houston, 
58  Mo.  361;  Liney  v.  Martin,  29  Mo. 
28.  N.  Y.— Grav  f.  Rothschild,  112 
N.  Y.  668,  19  N.  E.  847.  N.  C— Bal- 
four Quarry  Co.  f.West  Const.  Co.,  151 
N.  C.  345,  66  S.  E.  217;  Thigpen  v. 
Kinston  Cotton  Mills,  151  N.  C.  97,  65 
S.  E.  750;  Morton  v.  Western  Union 
Tel.  Co.,  130  N.  C.  299,  41  S.  E.  484; 
Logan  V.  Wallis,  76  N.  C.  416.  P.  R. 
Negron  v.  Supervisors,  11  P.  R.  352. 
S.  D. — First  Nat.  Bank  f.  Johnson 
Land  Mortg.  Co.,  17  S.  D.  522,  97  N. 
W.  748.  Wis. — Hawarden  v.  Youg- 
hiogheny  &  Lehigh  Coal  Co.,  Ill  Wis. 
545,  87  N.  W.  472;  Barnea  V.  Beloit, 
19   Wis.   93. 

[a]  "At  law  (1)  as  well  as  in 
equity  the  courts  will  not  take  cog- 
nizance of  distinct  and  separate  claims 
or  liabilities,  of  different  persons  in 
one  suit,  though  standing  in  the  same 
relative  situation."  Webb  v.  Bow- 
man's Exrs.,  3  J.  J.  Marsh.  (Ky.)  70. 
(2)  "Where  the  damage,  as  well  as 
the  interest  is  several,  each  party  in- 
jured must  in  that  case,  sue  separate- 
Iv."  The  Governor  v.  Webb,  12  Ga. 
189. 

[b]  "A  complaint  by  the  tax  pay- 
ers of  the  district  to  enjoin  the  open- 
ing of  the  street  or  the  sale  of  the 
fractional  lots  could  not  be  joined  with 
the  appellees'  effort  to  redress  a  pri- 
vate grievance."  Fort  Smith  V.  Bro- 
gan,  49  Ark.  306. 

[c]  "The  purpose  for  which  the 
action  was  instituted,  as  appears  from 
the  body  and  prayer  of  the  complaint, 
was  to  restrain  the  defendant  from 
depriving  the  several  plaintiffs  of  water 
for  irrigation  purposes  carried  Tjy 
various  ditches  to  certain  distinct  par- 
cels of  land  owned  not  jointly,  but 
separately,  by  different  plaintiffs,  and 
to  recover  $500  damages  alleged  to 
have  been  done  to  the  plaintiffs  in  the 
aggregate.  .  .  .  The  cause  of  action 
for  damages  is  not  joint  as  to  all  the 
plaintiffs,  but  undoubtedly  several;  it 
is  joined  with  a  cause  of  action  for 
an  injunction  which  is  common  to  all 
the  plaintiffs;  hence  the  demurrer  upon 
this  point  was  properly  sustained. 
'There   is   no   more   a   common   interest 
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defendants,^"  except  as  may  be  otherwise  provided  by  law  in  certain 


than  though  a  carrier  had  at  one  time 
carelessly  destroyed  property  belong- 
ing to  different  persons.'  "  Barham  v. 
Hostetter,  67  Cal.  272,  7  Pac.  689. 

[d]  An  action  by  the  state  as  trus- 
tee of  an  express  trust  upon  the  offi- 
cial bond  of  a  bank  commissioner  for 
the  use  of  the  depositors  of  a  bank, 
setting  up  a  separate  cause  of  action 
on  behalf  of  each  depositor  in  which 
the  other  depositors  have  no  interest 
is  not  demurrable  for  misjoinder  of 
causes  of  action  for  all  the  causes  arise 
cut  of  contracts  and  affect  all  the 
parties  to  the  action.  All  the  causes 
affect  the  state  as  plaintiff.  State  to 
use  of  Allen  v.  Title  Guar.  &  Sur,  Co. 
(idaho),  152  Pac.  189. 

[e]  In  a  suit  on  a  bond  of  a  guard- 
ian, a  complaint  which  alleges  a  con- 
version of  property  belonging  to  all 
of  his  wards  jointly  and  a  conversion 
of  the  property  of  a  single  ward  is 
not  objectionable  on  the  ground  of  mis- 
joinder of  causes  of  action  as  bolh 
causes  constitute  breaches  of  the  bond 
on  which  suit  is  brought  .  Bond  V. 
Dillard,   50   Tex.   302. 

[f]  Lien  Suits.— "The  joinder  of 
different  causes  of  action  for  relief  in 
favor  of  a  party  to  a  lien  suit,  or  in 
favor  of  different  persons  who  are 
proper  parties  to  the  action  is  justified 
and  proper  ...  if  the  relief  sought 
involves,  or  in  some  manner  affects, 
'the  contract  transaction  or  property 
which  is  the  subject-matter  of  the  ac- 
tion.' "  Warren  Webster  &  Co.  V. 
Beaumont  Hotel  Co.  (Wis.),  138  N.  W. 
102. 

[g]  Two  persons,  e^ch  claiming  the 
whole  of  a  piece  of  property  by  a  title 
hostile  to  the  other,  cannot  join  in  an 
action  of  ejectment  against  a  third 
party  and  set  forth  the  title  of  each 
in  a  separate  count.  Hubbell  v.  Lerch, 
58  N.  Y.  237. 

30.  Ariz. — Eichards  v.  Warnekros, 
14  Ariz.  488,  131  Pac.  154.  Cal.— Tropieo 
Land  &  Imp.  Co.  v.  Lambourn,  170 
Cal.  33,  148  Pac.  206;  Hobbs  v.  Davis, 
168  Cal.  556,  143  Pac.  733;  Buell  v. 
Dodge,  79  Cal.  208,  21  Pac.  735;  John- 
son V.  Kirby,  65  Cal.  482,  4  Pac.  458 
Colo.— Faust  V.  Smith,  3  Colo.  App 
505,  34  Pac.  261.  Ra.- Howse  v. 
Moody,  14  Fla.  59,  64,  65.  Ga.— Ansley 
r.  Davis,  140  Ga.  615,  79  S.  E.  454; 
White   r.  Xoilh  Georgia  Elec.  Co.,  128 
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Ga.  539,  58  S.  E.  33;  Sims  v.  Cordels 
Ice    Co.,    119    Ga.    597,    46    S.    E.    841; 
Schumer  v.  Register,   12  Ga.  App.   743, 
78  S.  E.  731.     Ind.— Lane  f.  State,  27 
Ind.    108.      la. — Prader   v.   National   M. 
A.  Assn.,  107  Iowa  431,  78  N.  W.  60; 
Thorpe  Bros.  &  Co.  r.  Dickey,  51  Iowa 
676,  2  N.  W.  581;  Cogswell  v.  Murphy, 
46  Iowa  44;   Addicken  v.  Schrubbe,  45 
Iowa  315.    Kan.— Griffith  v.  Griffith,  71 
Kan.  547,  81  Pac.  178;  Benson  r.  Bat- 
tey,  70  Kan.  288,  78  Pac.  844,  3  Ann. 
Cas.    283;    Harrod    v.   Farrar,    68    Kan. 
153,  74  Pac.  624;  Atchison,  T.   &  S.  F. 
E.    Co.    V.    Board    of    Comrs.,    51    Kan. 
617,  33  Pac.  312;  Haskell  County  Bank 
r.  Bank  of  Santa  Fe,  51   Kan.   39,  32 
Pac.    624;    Eizer    v.    Comrs.     of    Davis 
County,  48  Kan.  389,  29  Pac.  595.     Ky. 
Robinson  r.  Eobinson,  153  Kv.  828,  156 
S.    W.    903;    Metcalfe    r.    Johnson,    151 
Kv.    823,    152    S.    W.    951;    Clavton    v. 
Henderson,  103  Ky.  228,  44  S.  W.  667, 
44  L.  E.  A.  474;   St.  Joseph's  Orphan 
Society  v.  Wolpert,  80  Ky,  86;  Hancock 
V.   Johnson,   1   Met.   242.     Minn. — Berg 
r.   Stanhope,   43    Minn.    176,   45   N.   W. 
15;  Trowbridge  V.  Forepaugh,  14  Minn. 
133;    Sanders  t*.   Clason,   13   Minn.   379. 
Mo.— Trefny    v.    Eichenseer,     262     Mo. 
436,   171  S.  W.  930;   Beattie   Mfg.   Co. 
r.  Gerardi,  166  Mo.  142,  65  S.  W.  1035; 
Doan  t*.  Holly,  25  Mo.  357.  Neb. — Avres 
r.  West,  86  Neb.  297,  125  N.  W.  583; 
Barry    v.    Wachoskv,    57    Neb.    534,    77 
N.    W.    1080.      Nev.— State    v.     Krutt- 
schnitt,  4  Nev.   178.     N.  Y.— O'Connor 
r.  Virginia  Pass.  &  Power  Co.,  184  N. 
Y.   46,    76   N.    E.    1082;    Wise   v.   Tube 
Bending  Mach.  Co.,  194  N.  Y.  272,  87 
N.  E.  430;  Gardner  v.  Ogden,  22  N.  Y. 
327,    340;    Green    r.    Dunlop,    136    App. 
Div.   116,   120    N.   Y.    Supp.    583;    Case 
r.    New   York    Mut.    Sav.    &    L.    Assn., 
88  App.  Div.  538,  85  N.  Y.  Supp.   104; 
Moran   v.   Vreeland,   81   Misc.   664,    143 
N.    Y.    Supp.    522;    Friz    v.     Pfaff,     78 
Misc.  121,  137  N.  Y.  Supp.  886;   Stan- 
ton  V.  Missouri   Pac.  Ey.   Co.,   2   N.   Y. 
Supp.  298.     N.  C. — Cromartie  v.  Parker, 
121    N.   C.   198,   28  S.   E.   297;   Cook  v. 
Smith,    119    N.    C.    350,    25    S.    E.    958; 
Mitchell  V.  Mitchell,  96  N.  C.  14,  1  S. 
E.  648;  Logan   v.  Wallis,  76  N.  C.  416. 
Ohio. — Ohio  Valley  Nat.  Bank  v.  Eon- 
sheim,  1  Ohio  Dec.  221.     Okla. — Brown 
r.    Williams,    24    Okla.    308,     103     Pac. 
588.     Phil.   Isl. — Santos    r.    Limuco,    5 
Phil.   Isl.   15.     S.   C— Pollock  v.   Caro- 
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specified  cases,^^  but  it  is  not  necessary  that  they  affect  all 
parties  to  the  same  extent,^^^  qj.^  j^  equity,  that  the  parties  be 
affected  in  the  same  manner.^^  In  some  states,  an  exception  is 
made,  in  the  qualifying  clause,  to  the  requirement  that  all  parties  be 
affected,  in  the  case  of  foreclosure.^*    Separate  causes  of  action  against 


lina  Interstate  B.  &  L.  Assn.,  48  S,  G. 
65,  25  S.  E.  977.  S.  D.— Davis  v.  No- 
votney,  15  S.  D.  118,  87  N.  W.  582. 
Wash.— Littooy  v.  State,  46  Wash.  698, 
90  Pac.  267;  Brown  v.  State,  46  Wash. 
399,  90  Pac.  266.  Wis.— Endress  v. 
Shove,  110  Wis.  133,  85  N.  W.  653; 
Greene  v.  Nunnemacher,  36  Wis.  50; 
Seaman  v.  Goodnow,  20  Wis.  27. 

[a]  "The  causes  of  action  which 
may  be  joined,  must  be  such  as  the 
plaintiff  may  enforce  against  each  of 
the  defendants."  Stewart  v.  Gordon, 
65   Tex.   344. 

[b]  Where  a  cause  of  action  for  as- 
sault and  battery  and  one  to  set  aside 
a  subsequent  conveyance  made  to  de- 
feat any  recovery  that  may  be  had 
are  joined,  there  is  no  misjoinder  of 
causes  of  action  although  the  bene- 
ficiaries under  the  deed  are  affected  by 
the  second  cause  of  action  only,  for, 
as  was  held  in  Young  v.  Young,  81  N. 
C.  91,  "If  the  objects  of  the  suit  are 
single  and  it  happens  that  different 
persons  have  separate  interests  in  dis- 
tinct questions  that  arise  out  of  the 
single  object,  it  necessarily  follows 
that  such  different  persons  must  be 
brought  before  the  court  in  order  that 
the  suit  may  conclude  the  whole  sub* 
ject."  Benton  v.  Collins,  118  N.  C. 
196,  24  S.  E.  122,  on  the  authority  of 
Dawson  Bank  v.  Harris,  84  N.  C. '206. 

[c]  In  an  action  by  judgment  cred- 
itors to  set  aside  a  conveyance  by  the 
judgment  debtor,  there  is  not  a  mis- 
joinder of  causes  of  action  because  one 
creditor  had  a  judgment  against  the 
defendant  and  her  husband  while  the 
others  had  judgments  against  the  de- 
fendant only  where  it  is  alleged  the 
husband  is  hopelessly  insolvent.  May- 
nard  v.  Armour  Fertilizer  Wks.,  138 
Ga.  549,  75  S.  E.  582. 

31.  Corry  v.  Brown,  127  Wis.  140, 
106   N.   W.    393. 

[a]  The  exception  relates  mainly 
to  mortgage  foreclosures,  as  to  which 
special  provisions  exist.  Nichols  v. 
Drew,  94  N.  Y.  22. 

[b]  Joinder  of  actions  against  dif- 
ferent owners  of  lots  for  sidewalk  as- 


sessments is  permitted  under  Iowa 
laws.  City  of  Des  Moines  v.  Stephen- 
son, 19  Iowa  507. 

[c]     In    Condemnation    Proceedings. 

Sacramento  County  v.  Glann,  14  Cal. 
App.  780,  113  Pac.  360. 

32.  Minn. — Price  v.  Minnesota,  D. 
&  W.  R.  Co.,.  130  Minn.  229,  153  N.  W. 
532;  Fish  v.  Chase,  114  Minn.  460,  131 
N.  W.  631;  Pleins  v.  Waehenheimer,  108 
Minn.  342,  122  N.  W.  166,  133  Am.  St. 
Rep.  451;  Mayberry  v.  Northern  Pac. 
R.  Co.,  100  Minn.  79,  110  N.  W.  356. 
N.  Y. — Vermeule  v.  Beck,  15  How.  Pr. 
333;  Lawrence  v.  Norton,  116  App. 
Div.  896,  102  N.  Y.  Supp.  481;  Rogers 
r.  Wheeler,  89  App.  Div.  435,  85  N.  Y. 
Supp.  981;  Young  r.  Equitable  Life 
Assur.  Soc,  49  Misc.  347,  99  N.  Y. 
Supp.  446;  Woolf  f.  Barnes,  46  Misc. 
169,  93  N.  Y.  Supp.  219.  S.  C— Pol- 
lock V.  Carolina  Interstate  B.  &  L. 
Assn.,  48  S.  C.  65,  25  S.  E.  977.  Tex. 
McCormick  v.  Blum,  4  Tex.  Civ.  App. 
9,  22  S.  W.  1054,  1120.  Wis.— Grady 
V.  Maloso,  92  Wis.  666,  66  N.  W.  80S; 
Blake  v.  Van  Tilborg,  21  Wis.  672. 

[a]  Some  of  the  defendants  may 
be  directly  interested  only  in  a  part 
of  the  general  claim.  Gradv  t'.  Ma- 
loso, 92  Wis.  666,  66  N.  W.  808;  Blake 
V.    Van   Tilborg,   21    Wis.    672. 

33.  Metropolitan  Trust  Co.  V.  Stallo, 
166  App.  Div.  649,  152  N.  Y.  Supp. 
173;  People  v.  Equitable  Life  Assur. 
Soc,  124  App.  Div.  714,  109  N.  Y. 
Supp.  453;  Lawrence  v.  Norton,  116 
App.  Div.  896,  102  N.  Y.  Supp.  481; 
Rogers  r.  Wheeler,  89  App.  Div.  435, 
85  N.  Y.  Supp.  981 ;  Hall  v.  Oilman, 
77  App.  Div.  458,  79  N.  Y.  Supp.  303; 
Gray  v.  Fuller,  17  App.  Div.  29,  44 
N.  Y.  Supp.  883;  Zoccolo  V.  Stern,  25 
Misc.  246,  55  N.  Y.  Supp.  58. 

34.  Kan.— Civ.  Code,  1913,  §300; 
Benson  r.  Battev,  70  Kan.  288,  78  Pac. 
844,  3  Ann.  Cas.  283;  Harrod  v.  Far- 
rar,  68  Kan.  153,  74  Pac.  624;  Hoye 
V.  Raymond,  25  Kan.  465.  Minn. 
Nichols  V.  Randall,  5  Minn.  304.  N.  Y. 
Burroughs  i\  Tostevan,  75  N.  Y.  567. 
Okla.— Brvan  r.  Sullivan,  154  Pac.  1167. 
S.  0.— Code  Civ.  Proc,  1902,  §188. 

Vol.  XIV 


678 


JOIXDEB  OF  ACTIONS 


the  same  defendant  in  favor  of  several  persons  cannot  .be  united,''^ 
even  though  their  causes  of  action  arise  out  of  the  same  transaction.^*' 
As,  for  example,  where  several  persons  are  injured  by  the  same  act, 
each  has  his  separate  cause  of  action,  and  they  cannot  join." 

It  has  been  held  that  persons  having  several  claims  cannot  join  even 
though  each  assigns  a  fractional  part  of  his  claim  to  his  coplaintiffs.^^ 


Co 


[a]  In   New    Jersey   Steel    &    Iron 
.  f.  Eobinson,  33  Misc.  861,  68  N.  Y. 

Supp.  577,  it  is  held  that  if  there  is 
any  conflict  between  the  statute  relat- 
ing to  the  foreclosure  of  mechanics' 
liens  and  the  statute  requiring  all 
causes  of  action  joined  to  affect  all 
parties  except  as  otherwise  provided, 
a  demurrer  cannot  be  interposed  to  a 
complaint  on  the  ground  that  the  cause 
of  action  does  not  affect  all  parties  to 
the   action. 

[b]  Foreclosure  of  Materialman's 
Lien. — It  is  proper  to  unite  a  personal 
action  against  the  contractor  for  the 
money  with  an  action  to  establish  the 
lien  and  for  its  foreclosure  against  the 
owner.  Giant  Powder  Co.  i'.  San  Diego 
Flume  Co.,  78  Cal.  193,  20  Pac.  419, 
on  the  authority  of  Quale  v.  Moon, 
48  Cal.  478.  See  the  title  "Mechanics' 
Liens." 

35.  Ind.— Tate  v.  Ohio  &  M.  Eail- 
road  Co.,  10  Ind.  174;  Hughes  v. 
Hughes  (Ind.  App.),  63  N.  E.  250; 
Smith  V.  Eoseboom,  10  Ind.  App.  126, 
37  N.  E.  559.  la.— Frink  &  Co.  v.  Tay- 
lor, 4  Greene  196.  Kan. — Palmer  r. 
Waddell,  22  Kan.  352.  Minn.— Sturte- 
vant-Larrabee  Co.  i-.  Mast,  Buford  & 
Burwell  Co.,  66  Minn.  437,  69  N.  W. 
324.  N.  y.— Wheeler  v.  Gleason,  34 
Misc.  604,  70  N.  Y.  Supp,  381.  N.  C. 
Thigpen  v.  Kinston  Cotton  Mills,  151 
N.  C.  97,  65  S.  E.  750.  Tex.— Ford 
V.  Sutherland  Springs  Land  &  Town 
Co.  (Tex.  Civ.  App.),  159  S.  W.  876; 
Sharp  V.  Johnson  (Tex.  Civ.  App.),  127 
S.  W.  837.  Wash.— Utterback  v.  Meek- 
er, 16  Wash.  185,  47  Pac.  428. 

See  the  title  "Parties." 

[a]  "There  is  no  question  but  that 
the  facts  stated  in  the  complaint,  if 
found  to  be  true,  entitle  plaintiffs  to 
an  injunction  restraining  the  mainte- 
nance of  the  ditch,  and  also  to  such 
damages  as  they  separately  suffered  by 
reason  of  the  unlawful  acts  of  the  de- 
fendants. But  plaintiffs  have  no  joint 
or  common  interests  in  the  damages 
sustained,  .and  it  is  clear  that  their 
separate    claims    in    that    respect    can- 
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not  be  joined  with  the  cause  of  action 
for  the  equitable  relief,  in  which  they 
do  have  a  joint  and  common  interest. ' ' 
Nahte  r.  Hansen,  106  Minn.  365,  119 
N.  W.  55. 

36.  Ind.— Tate  v.  Ohio  &  M.  Eail- 
road  Co.,  10  Ind.  174.  Kan. — Durein 
r.  Pontious,  34  Kan.  353,  8  Pac.  428; 
Palmer  r.  Waddell,  22  Kan.  352.  Tex. 
Texas  Mexican  E.  Co.  r.  Lewis  (Tex. 
Civ.  App.),  99  S.  W.  577. 

See  generally  the  title  "Parties." 

37.  "To  recover  damages  for  in- 
jury to  person  or  character,  each  per- 
son injured,  in  the  very  nature  of  such 
damages,  must  maintain  a  separate 
suit;  for  the  right  to  recover  is  of 
necessity  a  personal  and  individual 
right."  Anderson  v.  Evansville  Brew. 
Assn.,  49  Ind.  App.  403,  97  N.  E.  445. 

[a]  Libel  and  Slander. — An  action 
for  injury  to  character  is  personal  and 
cannot  be  joined  with  an  action  by 
another  for  the  same  false  statement. 
Cal.— Eobinett  v.  McDonald,  65  Cal. 
611,  4  Pac.  651.  Conn. — Donaghue  v. 
Gaffy,  53  Conn.  43,  2  Atl.  397.  la. 
Ilinkle  v.  Davenport,  38  Iowa  355. 
N.  Y. — Garrison  v.  Sun  Printing  & 
Pub.  Assn.,  144  App.  Div.  428,  129 
N.   Y.   Supp.   448. 

As  to  joinder  of  actions  hy  a  parent 
and  child,  see  the  title  "Parent  and 
Child." 

38.  Although  each  of  several  plain- 
tiffs who  hold  time  checks  drawn  on 
the  defendant  bank  representing  dis- 
tinct transactions  assign  a  fractional 
part  of  his  claim  to  his  co-plaintiffs, 
so  that  the  interest  of  each  in  the 
whole  amount  equals  the  amount  of 
the  check  held  by  him  in  the  first  in- 
stance, they  cannot  join  all  their  claims 
in  a  single  action.  The  assignments 
were  made  to  enable  them  to  join  in 
the  action  and  equity  will  not  sustain 
assignments  made  for  that  purpose. 
Nor  has  the  assignment  of  fractional 
parts  of  the  claims  of  the  plaintiffs 
changed  the  relation  of  the  parties. 
Strawn  v.  First  Nat.  Bank,  77  Neb. 
414,  109  N.  W.  384. 
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If,  in  a  complaint  containing  several  causes  of  action,  there  is  one 
cause  of  action  in  which  some  of  the  parties  defendant  are  not  in- 
terested,^^ or  if  a  complaint  against  several  defendants  states  a  cause 
of  action  against  each  separately,*"  there  is  a  misjoinder  of  causes 


As  to  joinder  of  claims  acquired  by 
assignment,  see  infra,  V,  F,  1. 

39.  Cal.— Hobbs  v.  Davis,  168  Cal. 
556,  143  Pac.  733;  Lapique  v.  Monroe, 
19  Cal.  App.  253,  125  Pac.  760.  Fia. 
Howse  V.  Moody,  14  Fla.  59,  65.  Idaho. 
White  V.  Whitcomb,  13  Idaho  490,  509, 
90  Pac.  1080.  Kan.— Griffith  v.  Griffith, 
71  ICan.  547,  81  Pac.  178;  Haskell 
County  Bank  v.  Bank  of  Santa  Fe,  51 
Kan.  39,  32  Pac.  624;  Eizer  t:  Comrs. 
of  Davis  County,  48  Kan.  389,  29  Pac. 
595;  Lindh  v.  Crowley,  26  Kan.  47. 
Ky. — Hancock  v.  Johnson,  1  Met.  242. 
Mass. — Dickey  r.  Willis,  215  Mass. 
292,  102  N.  E.  336.  Minn.— Foster  v. 
Landon,  71  Minn.  494,  74  N.  W.  281. 
Miss. — Board  of  Supervisors  V.  Jones, 
103  Miss.  602,  60  So.  655;  Miller  v. 
Northern  Bank,  34  Miss.  412.  Mo. 
Doan  v.  Holly,  25  Mo.  357.  N.  Y. 
O'Connor  v.  Virginia  Pass.  &  Pow.  Co., 
184  N.  Y.  46,  76  N.  E.  1082;  People 
r.  Equitable  Life  Assur.  Soc,  124  App. 
Div.  714,  109  N.  Y.  Supp.  453,  464. 
N.  C— Railroad  Co.  v.  Wakefield  Hard- 
ware Co.,  135  N".  C.  73,  47  S.  E.  234; 
Gattis  r.  Kilgo,  125  N.  C.  133,  34  S.  E. 
246;  Logan  v.  Wallis,  76  N.  C.  416. 
Ohio. — Hawkins  r.  Furnace  Co.,  40  Ohio 
St.  507;  Campbell  v.  Burns,  7  Ohio  N. 
P.  201.  Okla. — Jones  v.  Balsley  & 
Rogers,  27  Okla.  220,  111  Pac.  942; 
Brown  r.  Williams,  24  Okla.  308,  103 
Pac.  588.  Tex. — Stewart  v.  Gordon,  65 
Tex.  344;  Hughes  r.  Adams,  55  Tex. 
Civ.  App.  197,  119  S.  W.  134;  Brooks 
V.  Galveston  City  R.  Co.  (Tex.  Civ. 
App.),  74  S.  W.   330. 

[a]  Where  a  complaint  sets  up  a 
cause  of  action  against  three  only  of 
the  defendants  while  the  other  counts 
set  up  causes  of  action  against  all  five 
of  them,  there  is  a  misjoinder  of  ac- 
tions, as  the  causes  of  action  do  not 
affect  all  the  parties  to  the  action. 
Wells  V.  Jewett,  11  How.  Pr.  (N.  Y.) 
242. 

[b]  A  cause  of  action  on  contract 
by  one  defendant  cannot  be  joined  with 
a  cause  of  action  against  both.  Ariz. 
Richards  v.  Warnekros,  14  Ariz.  488, 
131  Pac.  154.  Miss. — Miller  r.  N.  Bank 
of  Miss.,  34  Miss.  412.  N.  C— N.  C. 
Land  Co.  v.  Beatty,  69  N.  C.  329. 


[c]  Actions  against  several  cannot 
be  joined  to  establish  the  liability  of 
one.  Sprague  i'.  Currie,  133  App.  Div. 
17,   117   N.   Y.   Supp.  482. 

[d]  Where  a  demurrer  is  sustained 
to  one  count  as  to  one  of  the  defend- 
ants, the  result  makes  a  misjoinder. 
Sohumer  v.  Register,  12-  Ga.  App.  743, 
78   S.   E.   731. 

[e]  Where  Sureties  on  Bond  Are 
Joined. — A  cause  of  action  against  an 
officer  for  false  imprisonment  may  be 
joined  with  an  action  against  the  of- 
ficer and  his  surety  on  his  bond  guar- 
anteeing the  official  dut}'.  The  first 
action  is  primarily  against  the  officer, 
but  it  affects  the  surety  who  is  liable 
if  there  has  been  a  breach.  The  surety 
is  as  much  interested  in  resisting  the 
liability  on  this  action  against  the 
officer  as  the  officer  himself  so  all 
parties  are  affected  by  the  actions 
joined.  Gravell  r.  Speakman,  8  Ohio 
N.  P.  (N.  S.)  246.  But  see  Longcope 
V.  Bruce,  44  Tex.  434,  holding  an  ac- 
tion against  the  sheriff  for  wrongful 
seizure  cannot  be  joined  with  an  ac- 
tion against  a  principal  and  surety  on 
an  indemnity  bond.  See  also  Howse 
V.  Moody,  14  Fla.  59-64;  Ghiradelli 
V.  Bourland,  32  Cal.   585. 

[f]  As  Dependent  on  Character  of 
Liability. — When  the  party  against 
whom  the  primary  relief  is  sought  is 
directly  affected  by  each  of  the  causes 
of  action,  all  other  persons  who,  by 
reason  of  their  interest  in,  or  connec- 
tion with,  any  of  the  causes  are  neces- 
sary parties,  may  be  made  parties 
whether  they  are  affected  by  all  or  any 
one  of  the  causes  and  where  but  for 
such  interest  or  connection,  the  caiises 
might  all  be  properly  united  against 
the  primary  defendant.  Thus  it  would 
be  proper  to  join  an  action  to  foreclose 
a  mortgage  executed  by  a  husband 
alone  with  an  action  to  foreclose  a 
mortgage  executed  by  him  and  his 
wife.  Myers  v.  Miller,  2  Ohio  Dec. 
(Reprint)    319. 

40.  U.  S. — Schwalbach  v.  Shenkle, 
Wilson  &  Kreis  Co.,  97  Fed.  483.  Cal. 
People  V.  Oakland  Water  Front  Co., 
118  Cal.  234,  50  Pac.  305.  See  Cali- 
fornia   Raisin    Growers'    Assn.    v.    Ab- 

Vol.  XIV 


680 


JOINDER  OF  ACTIONS 


of  action-  but  if  a  complaint  states  one  cause  of  action  against  one 
of  the  defendants  and  none  against  the  remaining  defendants  there  is 
no  misjoinder  of  causes,  as  but  one  cause  of  action  is  stated.^  And 
if  a  complaint  contains  matter  set  up  as  an  additional  cause  of  action 


bot,  160  Cal.  601,  117  Pac.  767     Colo 
Faust  V.   Smith,   3    Colo.   App.   505,    34 
Pac.  261.   Ga.— Price  &  Co.  v.  Virgmia- 
Carolina    Cheni.    Co.,    136    Ga.    175,    71 
S    E.  4.     la.— Cogswell  v.   Murphy,  46 
Iowa   44.     Ky.— Clayton   V.   Henderson, 
103  Ky.  228,  44  S.  W.  667,  44  L.  R.  A. 
474;    St.    Joseph's    Orphan    Society    v. 
Wolpert,  80  Ky.  86;  Daley  v.  O'Brien, 
29  Ky.  L.  Eep.  811,  96  S.  W.  521.  Minn. 
Berg    V.    Stanhope,    43    Minn.    176,    4o 
N.  W.  15;  Sanders  v.  Clason,  13  Minn. 
379      N.  Y. — Adams  v.  Stevens,  7  Misc. 
468,  27  N.  Y.  Supp.  993.    N.  C— Mitch- 
ell  v.   Mitchell,   96   N.   C.    14,   1    S.    E. 
648.     Ohio.— State  ex  rel.   Morgan   Tp. 
V   Board  of  Education,  7  Ohio  Cir.  Ct. 
152,  3  Ohio  Cir.  Dec.  703.     S.  C— Pol- 
lock   V.    Carolina    Interstate    B.    &    L. 
Assn.,  48  S.  C.  65,  25  S.  E.  977;  Hines 
V.   Jarrett,   26   S.   C.   480,   2   S.   E.   393. 
S.  D. — Davis  v.  Novotney,  15  S.  D.  118, 
87  N.  W.  582,     Tex. — Lumpkin  v.  Blew- 
itt    (Tex.   Civ.   App.),   Ill   S.  W.   1072; 
Hartford  Eire  Ins.  Co.  V.  Post,  25  Tex. 
Civ.  App.  428,  62  S.  W.  140;   White  v. 
Preston  (Tex.  Civ.  App.),  15  S.  W.  712. 
Wis. — Greene  v.  Nunnemacher,  36  Wis. 
50. 

[a]  A  complaint  setting  up  sep- 
arate causes  of  action  against  several 
parties  among  whom  there  is  no  com- 
munity of  interests  is  demurrable  on 
the  ground  of  misjoinder  of  causes  of 
action  and  of  parties.  State  ex  rel. 
Cromartie  v.  Parker,  121  N.  C.  198,  28 
S.  E.  297. 

[b]  A  cause  of  action  on  an  orig- 
inal employment  cannot  be  united  with 
one  against  a  third  person  because  of 
a  subsequent  ratification  and  adoption 
of  the  original  employment.  Adams 
V.  Stevens,  7  Misc.  468,  27  N.  Y.  Supp. 
993,  followed  in  Goldmark  v.  Magnolia 
Anti-Friction  Metal  Co.,  30  App.  Div. 
580,  52  N.  Y.  Supp.  446. 

[c]  An  action  on  a  note  against  one 
maker  cannot  be  joined  with  another 
action  against  another  maker  whose 
liability  has  been  merged  in  a  judg- 
ment.    Lindh  v.  Crowley,  26  Kan.  47. 

[d]  Actions  on  distinct  and  sep- 
arate covenants  made  by  different  per- 
sons, though  in  regard  to  the  same 
subject-matter,  cannot  be  joined.    Har- 
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ris  &  Gearhart  v.  Campbell,  4  Dana 
(Ky.)  586;  Marshall  v.  Peck,  1  Dana 
(Ky.)   609. 

[e]  Actions  to  quiet  title  against 
different  persons  are  distinct  and  ad- 
verse claims  and  cannot  be  joined. 
Hunton  r.  Piatt,  11  Mich.  264.  See  the 
title  "Quieting  Title." 

[f]  A  cause  of  action  for  slander 
by  a  wife  cannot  be  joined  with  a 
cause  for  slander  by  the  husband. 
Malone  v.  Stilwell,  15  Abb.  Pr.  (N.  Y.) 
421. 

[h]  But  in  New  Jersey,  separate 
causes  of  action  against  several  de- 
fendants may  be  joined  if  they  have 
a  common  question  of  law  or  fact  and 
arose  out  of  the  same  transaction  or 
services  of  transactions.  P.  L.  1912, 
p.  377,  §6;  ]\[urphy  v.  Patten  (N.  J. 
L.),   85   Atl.   56. 

[i]     Against  Testator    and    Against 
Executor  Personally. — It  has  long  been 
a  well  settled  rule  of  law  that  a  cause 
of  action  against  a  testator  cannot  be 
joined  with  a  cause  of  action  against 
his    executors    personally.       This     rule 
has    not    been    changed    by     the     code. 
Pugsley    V.    Aiken,    14    Barb.    (N.    Y.) 
114.     See   also   8   Standard   Proc.   756. 
[j]     Several     Contracts     Witli     Pro 
Rata     Clauses. — A     complaint     against 
several    insurance    companies     who     in- 
sured' the  plaintiff,  for  the  purpose  of 
determining  their  liability,  is   not  sub- 
ject to  demurrer  on  the  ground  of  mis- 
joinder of  "causes  of  action,  where  each 
policy   contains    a    provision     that     the 
liability  of  the  insurer  shall  be  limited 
to    that    proportion    of    the    loss    which 
the  amount   of  his  policy  bears  to  the 
whole    amount     of     insurance     on     the 
propertv.     Minn. — Fegelson  v.  Niagara 
Fire  Ins.  Co.,  94  Minn.  486,  103  N.  Wl 
495.     N.  C. — Pretzf elder  v.  Merchants' 
Ins.   Co.,   116   N.   C.   491,   21   S.   E.   302. 
Ohio. — Grasser    &    Brand    Brew.    Co.   v. 
Lancashire  Ins.  Co.,  2  Ohio  N.  P.   (N. 
S.)    125. 
See  generally  the  title  "Insurance." 
41.     Mont. — Eeid     v.     Heunessy,     45 
Mont.  462,  124  Pac.  273.     N.  Y.— New 
York    r.    Sixth    Ave.    R.    Co.,    77    App. 
Div.   367,    79   N.   Y.    Supp.    319;    Logan 
V.  Moore,   54  N.   Y.   Supp.   462.     Wis. 
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which  does  not  affect  all  the  parties  defendant  and  which  is  insuffi- 
cient to  constitute  a  cause  of  action,  there  is  no  misjoinder.^^ 

Successive^  Lit.bUities.  —  Actions  against  successive  officers  or  agents 
cannot  be  joined,  each  being  separately  responsible  during  his  term 
of  service.^3  Actions  against  the  originator  and  the  continuer  of  a 
nuisance  cannot  be  joined.**  But  it  has  been  held  that  an  action  for 
account  may  be  maintained  against  an  individual  representing  another 
in  successive  capacities.*^ 

Where  a  partnership  does  business  under  different  firm  names,  the 
individuals  composing  the  firm  may  sue  or  be  sued  on  transactions  by 
the  firm  in  the  different  names.**^ 

In  determining  whether  a  party  is  interested  in  a  cause  of  action,  it  is 
not  permissible  to  look  to  the  other  causes  of  action,*^  as  it  is  required 
that  each  cause  of  action  be  complete  in  itself.*^ 

b.  Capacities  in  Which  Affected.  —  A  party  must  be  affected  in  the 
same  character  or  capacity  by  all  the  causes  of  action.*^    Thus  it  is 


Lohmiller  v.  Indian  Ford  W.  P.  Co.,  51 
Wis.  683,  8  N.  W.  601. 
Compare,  supra,  III,  L. 

42.  Hawkins  r.  Furnace  Co.,  40  Ohio 
St.  507.  Contra,  Higgins  V.  Criehton, 
63  How.  Pr.  (N.  Y.)  354;  Glaneey  v. 
MeClure,   123  N.  Y.  Supp.  36. 

As  to  effect  of  attempt  to  join  two 
causes  when  one,  as  alleged,  is  insuffi- 
cient, see  supra,  III,  L. 

43.  Joint  actions  will  not  lie  against 
successive  public  officers  for  misman- 
agement of  funds.  Firth  v.  Roe,  60 
How.  Pr.  (N.  Y.)  432.  See  also 
Sprague  v.  Currie,  133  App.  Div.  17, 
117  N.  Y.  Supp.  482. 

44.  Hines  r.  Jarrett,  26  S.  C.  480,  2 
S.  E,  393.  Compare,  Lohmiller  v.  In- 
dian Ford  W.  P.  Co.,  51  Wis.  683,  8 
N.   W.   601. 

[a]  An  action  for  damages  against 
the  erectors  of  a  nuisance  cannot  be 
joined  with  an  action  for  injunction 
against  the  eontinuers  of  the  same. 
The  causes  of  action  united  must  af- 
fect all  parties.  Equitable  Life  Assur. 
Soc.  V.  Schermerhorn,  60  How.  Pr.  (N. 
Y.    477. 

45.  Action  for  account  of  an  admin- 
istrator and  former  guardian  of  same 
party  is  not  misjoinder.  Alexander  V. 
Wolfe,   83  N.   C.  272. 

46.  An  action  against  a  member  of 
a  partnership  doing  business  under  two 
different  names,  on  a  judgment  in  one 
name  may  be  joined  with  an  action 
on  a  judgment  in  the  other  name.  Euth 
V.  Lowry,  10  Neb.  260,  4  N.  W.  977. 

[a]  ''It  is  no  objection  to  the  peti- 
tion,  that   the   plaintiffs   join  in   their 


suit  several  demands  for  debts  con- 
tracted with  them  by  the  defendant  in 
different  firm  names.  They  sue  in  their 
individual  not  in  their  partnership 
names;  and  as  the  same  persons  were 
the  parties  to  the  several  contracts,  it 
is  quite  immaterial  by  what,  or  how 
many  different  names  they  may  have 
transacted  their  business,  they  are  still 
the  same  contracting  parties,  and  the 
proper  parties  to  bring  suit  upon  their 
contracts,  under  whatever  names  con- 
tracted." Messner  v.  Lewis,  20  Tex. 
221. 

See  generally  the  title  "Partner- 
ship." 

47.  First  Nat.  Bank  v.  D.  S.  B. 
Johnson  Land  Mortg.  Co.,  17  S,  D.  522, 
97  N.  W.  748. 

48.  See  6  Standard  Proc.  707,  and 
the  title  "Several  Counts." 

49.  Ala. — Eskridge  v.  Ditmars,  51 
Ala.  245,  actions  upon  contract  ac- 
cruing to  party  in  some  right  may  be 
joined.  Colo.— Faust  v.  Smith,  3  Colo. 
App.  505,  34  Pac.  261.  la.— Code 
§3545;  Faville  V.  Lloyd,  140  Iowa  501, 
118  N.  W.  871.  Ky.— Louisville  &  N. 
R.  Co.  V.  Kellem,  13  Kv.  L.  Rep.  228. 
N.  Y.— Austin  v.  Munroe,  47  N.  Y.  360; 
Ferrin  r.  Myrick,  41  N.  Y.  315;  French 
V.  Salter,  17  Hun  546;  Dusenberry  V. 
Sagamore  Dev.  Co.,  157  App.  Div.  485, 
142  N.  Y.  Supp.  595.  Okla.— First  Nat. 
Bank  r.  Latham,  34  Okla.  286,  132  Pac. 
891.  Tex.— Galveston,  etc.  R.  Co.  v. 
Heard  (Tex.  Civ.  App.),  91  S.  W.  371. 
Wis. — Hawarden  v.  Youghioghenv  & 
Lehigh  Coal  Co.,  Ill  Wis.  545,  87  N. 
W.    472,    distinguished   in    Nemecek    v. 
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improper  to  join  a  cause  of  action  in  favor  of  a  plaintiff  personally 
with  one  in  his  representative  capacity.^''  The  same  rule  applies  to 
defendants  as  well."  This  rule  prohibits  a  joinder  of  causes  of  action 
against  a  defendant  in  different  representative  capacities.^^  j^  jg  jjp- 
proper  for  a  person  to  join  causes  of  action  in  favor  of  himself  in 
his  own  right  with  causes  of  action  in  favor  of  himself  and  all  others 
similarly  situated,^^  or  in  his  favor  for  the  benefit  of  the  next  of 
kin,^*  or  with  a  cause  of  action  in  his  favor  as  a  guardian,^^  as  trustee,^^ 
as  receiver,"  or  administrator  or  executor,^^  or  as  a  stockholder  on 


Filer  &  Stowell  Co.,  126  Wis.  71,  105 
N.  W.  225. 

As  to  joinder  of  actions  for  wrongful 
death  and  for  damages  suffered  by 
decedent,  see  6  Standard  Proc.  431. 

As  to  joinder  of  actions  on  behalf 
of  aU  the  stockholders  of  a  corporation 
with  an  individual  demand,  see  5 
Standard  Pkoc.  715. 

Effect  of  entitling  action  by  a  party 
individually  and  as  executor,  see  supra, 
III,  H. 

[a]  Where  administrator  of  the  es- 
tates of  two  deceased  brothers  brings 
an  action  for  their  wrongful  death, 
there  is  a  misjoinder  of  actions.  Dana- 
her  V.  City  of  Brooklyn,  4  N.  Y.  Civ. 
Proc.  286. 

50.  Fla. — Pensacola  Electric  Co.  v. 
Soderlind,  60  Fla.  164,  53  So.  722,  Ann. 
Cas.  1912B,  1251.  la.— Frink  &  Co. 
V.  Taylor,  4  Greene  196.  Ky. — Louis- 
ville &  N.  R.  Co.  V.  Kellem,  13  Ky. 
L.  Rep.  228.  Mo. — Mertens  r.  Loewen- 
berg,  69  Mo.  208.  N.  Y.— Witherbee 
V.  Bowles,  201  N.  Y.  427,  95  N.  E.  27, 
reversing  142  App.  Div.  407,  126  N.  Y. 
Supp.  954;  Taggart  V.  Francis  Draz 
&  Co.,  166  App.  Div.  381,  150  N.  Y. 
Supp.  41;  Moss  v.  Cohen,  15  Misc.  108, 
36  N.  Y.  Supp.  265;  Hall  v.  Fisher,  20 
Barb.  441.  Pa. — See  Weil  v.  Townaend, 
25  Pa.  Super.  638. 

[a]  Where  there  is  an  attempt  to 
recover  for  an  individual  and  for  an 
association,  there  is  a  misjoinder  of 
actions.  Slaughter  v.  American  Bap- 
tist Pub.  Co.  (Tex.  Civ.  App.),  150 
S.  W.  224. 

51.  Minn.— Pabst  Brew.  Co.  v. 
Small,  83  Minn.  445,  86  N.  W.  450. 
N.  Y. — Landau  v.  Levy,  1  Abb.  Pr. 
376;  Newc'ombe  v.  Chicago  &  N.  W. 
R.  Co.,  8  N.  Y.  Supp.  366.  Tex.— First 
Nat.  Bank  v.  Valenta,  33  Tex.  Civ. 
App.  108,  75  S.  W.  1087.  Wis.— Tvler 
V.  Stitt,  127  Wis.  379,  106  N.  W.  il4; 
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Crowley  v.   Hicks,  98   Wis.   566,   74  N. 
W.   348. 

[a]  Contra  by  statute  where  the 
causes  arise  out  of  transactions  con- 
nected with  the  same  subject-matter. 
N.  Y.  Code  Civ.  Proc,  §1815;  Rogers 
r.  Wheeler,  89  App.  Div.  435,  85  N.  Y. 
Supp.  981. 

52.  Merrill  r.  Suflfa,  42  Colo.  195,  93 
Pac.  1099,  in  which  were  joined  actions 
against  a  person  as  secretary  of  eight 
distinct   corporations. 

[a]  But  where  a  guardian  of  two 
wards  is  individually  liable  for  board 
of  his  wards  and  goods  furnished  them 
by  plaintiff,  the  claims  against  him  in- 
dividually may  be  joined.  Young  v. 
Smith,   22   Tex.   345. 

53.  Tvre  r.  Krug,  159  Wis.  39,  149 
N.  W.  '39.  See  also  Slaughter  v. 
American  Baptist  Pub!  Society  (Tex. 
Civ.  App.),  150   S.   W.   224. 

54.  Cincinnati,  etc.  R.  Co.  v.  Ches- 
ter, 57  Ind.  297. 

55.  Thompson  v.  Bohannon,  38  Tex. 
241. 

56.  Natter  v.  Isaac  H.  Blanchard 
Co.,  153  App.  Div.  814,  138  N.  Y.  Supp. 
969.  But  see  Fish  v.  Berkey,  10  Minn. 
199. 

57.  Waters  v.  Central  Trust  Co.,  99 
Fed.  894,  holding  complaint  does  not 
allege  a  cause  of  action  in  favor  of 
the  plaintiff  as  a  receiver. 

58.  Cal.— Dias  r.  Phillips,  59  Cal. 
293.  Fla. — Pensacola  Electric  Co.  v. 
Soderlind,  60  Fla.  164,  53  So.  722,  Ann. 
Cas.  191 2B,  1251.  Mass.— Stafford  v. 
Gold,  9  Pick.  533.  Mo.— Mertens  v. 
Loewenberg,  69  Mo.  208.  N.  Y. — Groh 
v.  Flammer,  89  App.  Div.  28,  85  N.  Y. 
Supp.  305;  Moss  v.  Cohen,  15  Misc. 
108,  36  N.  Y.  Supp.  265;  Hall  v.  Fisher, 
20  Barb.  441;  Lucas  r.  New  York  Cent. 
R.  R.  Co.,  21  Barb.  245.  But  compare, 
Greene  v.  New  York,  etc.  R.  Co.,  93  N. 
Y.  Supp.  18,  holding  that  a  cause  of 
action  in  favor  of   a  person   in   his   in- 
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behalf  of  other  stockholders,^^  or  with  a  cause  of  action  which  he 
brings  as  a  citizen  and  informer.*^"  It  is  also  improper  to  join  a  cause 
of  action  against  a  party  as  an  individual  with  one  against  him  as  an 
executor  or  administrator,"^  as  a  trustee,*'^  as  a  receiver,"^  or  as  an 
officer  of  a  corporation.*^*  A  partnership  transaction  cannot  be  joined 
with  an  individual  transaction,*^^  but  claims  in  favor  of*"'  or  against 


dividual  capacity  may  be  united  wfih 
one  in  favor  of  the  estate  he  repre- 
sents. 

[a]  "An  executor  or  administrator 
cannot,  in  the  samer«ction,  join  a  de- 
mand in  his  own  right  with  one  in  the 
right  of  the  testator,  or  intestate;  for 
the  rights  being  of  several  natures, 
there  must  be  several  judgments." 
Yates  V.  Kimmel,  5  Mo.  87. 

59.  Whitney  v.  Fairbanks,  54  Fed. 
985.     See  5   Standard  Proc.   715,   716. 

[a]  "It  is  perfectly  clear  to  us 
that  the  cause  of  action  for  the  return 
to  plaintiffs  of  their  stock  or  for  the 
value  thereof  cannot  be  joined  with 
a  cause  of  action  brought  under  sec- 
tion 7366  of  the  code  by  a  stockholder 
against  a  director  or  an  officer,  not 
as  a  mere  individual  who  has  obtained 
the  property  of  the  individual  plaintiff, 
unlawfully,  but  as  an  officer  who  has 
misappropriated  the  property  of  the 
corporation,  and  who  has  mismanaged 
its  business.  The  one  can  as  a  matter 
of  course  and  of  right  be  brought  by 
the  individual  stockholder  in  his  own 
name.  The  other  cannot  be  brought 
in  his  own  name  without  a  showing 
that  a  preliminary  demand  has  been 
made  upon  the  proper  officers  of  the 
corporation  to  bring  the  suit,  and 
there  has  been  a  refusal  on  their 
part."  Niven  v.  Peoples  (N.  D.),  13G 
N.  W.  73. 

60.  A  cause  of  action  by  a  person 
as  a  citizen  and  informer  under  a  stat- 
ute providing  that  persons  who  sell 
intoxicating  liquors  to  habitual  drunk- 
ards shall  be  liable  to  a  certain  pen- 
alty to  be  collected  in  an  action 
brought  by  any  citizen  of  the  county, 
one-half  of  said  amount  to  go  to  the 
informer,  and  a  cause  of  action  by  the 
plaintiff  in  her  own  right  for  dam- 
ages for  sale  of  liquor  to  her  husband 
cannot  be  joined,  since  they  are  not  in 
the  same  right.  Carrier  v.  Bernstein 
Bros.,   104    Iowa    572,    73    N.   W.    1076. 

61.  See  8  Standard  Proc.  756. 

[a]  Where  One  Cause  of  Action 
Stated. — In  an  action  against  a  person 


individually  and  as  executrix  for  an 
accounting  for  money  in  her  possession, 
the  fact  that  part  of  the  money  is  in  her 
possession  as  an  individual  and  part  as 
an  executrix  does  not  make  two  causes 
of  action,  and  the  demurrer  for  mis- 
joinder is  overruled.  Budd  v.  Harden- 
bergh,  36  Misc.  90,  72  N.  Y.  Supp.  537. 

62.  Smith  v.  Geortner,  40  How.  Pr. 
(N.  Y.)  185;  Landau  v.  Levy,  1  Abb. 
Pr.   (N.  Y.)   376. 

[a]  As  Stockholder  and  as  Trustee. 
An  action  against  a  defendant  as 
stockholder  and  an  action  against  him 
as  trustee  of  a  corporation  to  collect 
a  debt  under  statutory  liability  in 
each  case,  cannot  be  joined.  Wiles  v. 
Suydam,  64  N.  Y.  173. 

63.  Perkins  t:  Slocum,  82  Hun  366, 
31  N.  Y.  Supp.  474;  Brandt  r.  Siedler, 
10  Misc.  234,  31  N.  Y.  Supp.  112. 

64.  An  action  against  a  person  as 
an  individual  and  as  president  of  a 
corporation  or  association  cannot  be 
joined.  Paulsen  v.  Van  Steenberg,  65 
How.  Pr.  (N.  Y.)  342;  Warth  v.  Eadde, 
28  How.  Pr.   (N.  Y.)   230. 

[a]  An  action  to  enjoin  vestrymen 
from  an  act  in  their  official  capacity 
cannot  be  joined  with  an  action  for 
accounting  as  individuals.  Burke  V. 
Rector,  etc.  Trinity  Church,  64  Misc. 
380,  119  N.  Y.  Supp.  362. 

65.  Kan. — Citizens'  State  Bank  V. 
Frazee,  8  Kan.  App.  638,  56  Pac.  506. 
N.  Y.— Kent  v.  West,  33  App.  Div.  112, 
53  N.  Y.  Supp.  244.  W.  Va.— Malsbv 
V.  Lanark  Fuel  Co,,  55  W.  Va.  484,  47 
S.  E.  358. 

See  the  title  "Partnership." 

66.  Colo. — Smith  r.  Salomon,  1  Colo. 
176.  Mass.— Stafford  v.  Gold,  9  Pick. 
533.  Nev.— Quillen  r.  Arnold,  12  Nev. 
234.  W.  Va. — Malsby  r.  Lanark  Fuel 
Co.,  55  W.  Va.  484,  47  S.  E.  358. 

[a]  "By  the  death  of  the  copart- 
ner, the  debt  is  considered  to  be  owing 
to  him  in  his  own  right,  and  so  is  not 
subject  to  the  objection  that  is  a  de- 
mand held  in  autre  droit.  This  rule 
was  applied  'in  Blackstone  v.  Eagau,  125 
111.   App.   546,   where   the   plaintiff   was 
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a  person,*'^  individnally  and  as  surviving  partner  may    be    joined. 

3.  When  Causes  Must  Exist.  —  The  code  provisions  for  a  joinder 
of  causes  of  action  refer  only  to  causes  of  action  existing  at  the  time 
of  the  commencement  of  the  suit,  and  not  to  such  as  arise  subse- 
quently.^^ 

4.  Must  Be  Consistent.  —  It  is  required  by  some  of  the  codes  and 
by  some  of  the  decisions,  in  the  absence  of  a  specific  statutory  pro- 
vision to  that  effect,  that  the  causes  of  action  which  are  united  be 
consistent  with  each  other.*'''     If  they  are  inconsistent,  they  cannot 


permitted  to  recover  on  debt  due  liim 
individually,  and  also  on  one  owing  a 
firm  of  which  he  was  surviving  partner 
in  the  same  action."  Murphy  V. 
Cochran,  146  Iowa  443,  123  N.  W.  349. 

[b]  A  surviving  partner  cannot 
join  in  one  action  a  claim  due  the  firm 
and  a  distinct  claim  due  him  indi- 
vidually. But  a  claim  for  services  ren- 
dered l)y  law  firm  up  to  the  death  of 
a  member  of  the  firm  may  be  joined 
with  a  claim  for  the  services  of  the 
surviving  partner  rendered  in  the  per- 
formance of  the  same  contract  after 
the  death  of  the  partner.  O  'Brien  f. 
Gilleland,  79  Tex.  602,  15  S.  W.  681. 

[c]  Demands  due  plaintiff  as  sur- 
viving partner  of  two  firms  may  be 
joined  for  the  same  reason  that  de- 
mands due  him  individually  and  as  sur- 
viving partner  may  be  joined.  Stafford 
f.  Gold,  9  Pick.   (Mass.)   533. 

67.  Kent  v.  Grouse,  5  N.  Y.  St.  141. 
[a]     A    surviving    partner    may    be 

sued  in  one  action  on  a  partnership 
debt  and  on  personal  liability,  for 
services  on  contract  partly  performed 
before  the  death  of  the  deceased  part- 
ner. Butler  V.  Kirby,  53  Wis.  188,  10 
N.   W.   373. 

68.  Wurlitzer  r.  Suppe,  38  Kan.  31, 
15  Pae.  8G3;  Tavlor  v.  Moran,  4  Mete. 
(Ky.)  127.  But  see  Smith  v.  Mc- 
Gaughey,  13  Tex.  464,  holding  that  new 
causes  which  have  accrued  subsequent 
to  the  commencement  of  the  suit  may 
be  joined  by  amendment  for  the  pur- 
pose of  avoiding  a  multiplicity  of 
suits. 

69.  U.  S.— Missouri,  K.  &  T.  Ry. 
Co.  V.  Byrne,  100  Fed.  359,  40  C.  C.  A. 
402;  Castro  v.  De  Uriarte,  12  Fed.  250, 
under  the  New  York  code.  Ala. 
Green  &  Gay  v.  Wright,  Williams  & 
Wadley,  160  Ala.  476,  49  So.  320.  Cal. 
Polack  V.  Shafer,  46  Cal.  270;  Eamirez 
V.  Murray,  5  Cal.  222.  Minn.— Gen. 
St.,  §7780;  Vaule  v.  Steenerson,  63 
Minn.  110,  65  N.  W.  257.     Mo.— Barrie 
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?•.  Tnited  Rvs.  Co.,  138  Mo.  App.  557, 
640,  119  S.  V.  1020;  Moseley  v.  Mis- 
souri Pac.  R.  Co.,  132  Mo.  App.  642, 
647,  112  S.  W.  1010;  Spangler  v.  Kite, 
47  Mo.  App.  230;  Roberts  v.  Quincy 
O.  &  K.  C.  R.  R.  Co.,  43  Mo.  App. 
287.  N.  Y.— Marks  r.  Townsend,  97  N. 
Y.  590;  Sanford  r.  Fourth  Nat.  Bank, 
60  Hun  484,  15  N.  Y.  Supp.  181 ;  David- 
son V.  Buchanan,  164  App.  Div.  352, 
149  N.  Y.  Supp.  640;  Hutchinson  v. 
Young,  93  App.  Div.  407,  87  N.  Y. 
Supp.  678;  Whiting  i\  Elmira  Indus- 
trial Assn.,  45  App.  Div.  349,  61  N.  Y. 
Supp.  27;  Porter  v.  International 
Bridge  Co.,  45  App.  Div.  416,  60  N.  Y. 
Supp.  819;  Lomb  V.  Richard,  45  Misc. 
129,  91  N.  Y.  Supp.  881.  Ohio.— First 
Nat.  Bank  v.  C.  N.  B.  &  T.  P.  Rv.  Co., 
9  Ohio  Dee.  (Reprint)  702,  16  W.  L. 
B.  399;  Bvers  r.  Rivers,"  3  Ohio  Dec. 
(Reprint)  231,  5  W.  L.  G.  37;  Owens 
r.  Hickman,  2  Disney  471.  S.  C. 
Hellams  r.  Switzer,  24  S.  C.  39.  Tex. 
See  H.  &  T.  C.  R.  Co.  v.  R.  C.  Stewart 
&  Co.,  1  Tex.  Civ.  Cas.,  §1246. 

[a]  Contra,  Harrison  r.  Magoon,  13 
Hawaii  339,  359.  Speaking  of  two 
causes  of  action  arising  upon  contract, 
the  court  in  Cowan  v.  Abbott,  92  Cal. 
100,  28  Pac.  213,  said,  "Theoretically, 
they  are  distinct  causes  of  action,  and 
there  is  no  requirement  that  they  shall 
correspond  or  be  consistent  with  each 
other." 

[b]  Illustrations. — A  cause  of  ac- 
tion to  remove  a  cloud  on  title,  on 
the  theory  that  plaintiff  is  in  possession 
of  the  premises,  is  inconsistent  with 
a  cause  in  ejectment  alleging  that 
plaintiff  has  been  ousted.  Rozwadow 
Young  Men's  Assn.  V.  Langweil,  136 
N.    Y.  Supp.   1065. 

fc]  An  action  against  a  sheriff  for 
failing  and  refusing  to  levy  an  at- 
tachment, and  an  action  for  failing  and 
refusing  in  the  same  case  to  levy  an 
execution  are  not  inconsistent  actions 
and   may    be     joined.       Chittenden     v. 
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be  joined  although  they  grow  out  of  the  same  transaetionj"  But  the 
rule  requiring  causes  of  action  to  be  consistent  does  not  apply  where 
a  complaint  contains  two  or  more  counts  stating  but  one  cause  of 
action  in  varying  formsJ^  Causes  of  action  are  deemed  inconsistent 
when  the  assertion  of  one  negatives  the  other.^^  ^  |g  evident  that 
where  two  or  more  causes  of  action  arise  upon  entirely  separate  and 


Crosby,  5  Kan.  App.  534,  48  Par.   209. 

[d]  Causes  of  Action  Held  Incon- 
sistent.—U,  S.— Chapman  v.  Yellow 
Poplar  Lumber  Co.,  143  Fed.  201,  74 
C.  C.  A.  331.  Minn.— Hause  v.  Hause, 
29  Minn.  252,  13  N.  W.  43.  N,  Y. 
Salter  v.  Bronx  Nat.  Bank,  150  App. 
Div.  639,  135  N.  Y.  Supp.  702;  White 
V.  Improved  Property  Holding  Co.,  140 
App.  Div.  529,  125  N.  Y.  Supp.  366 
(breach  of  contract  and  conversion) ; 
Sanford  v.  Fourth  Nat.  Bank,  60  Hun 
484,  15  N.  Y.  Supp.  181. 

[e]  Causes  of  Action  Held  Consist- 
ent.—U,  S.— New  York  Life  Ins.  Co. 
v.  Eankin,  162  Fed.  103,  89  C.  C.  A. 
103.  Kan.— Wiley  v.  Locke,  81  Kan. 
143,  105  Pac.  11,  24  L.  R.  A.  (N.  S.) 
1117,  19  Ann.  Cas.  241.  N.  Y.— Wil- 
son V.  Ford,  148  App.  Div.  307,  133 
N.  Y.  Supp,  33;  Bonnell  v.  Wheeler, 
16  Abb.  Pr.  (N.  S.)  81,  actions  for 
statutory  penalties.  Tex. — Jackson  v. 
Missouri,  K.  &  T.  Ev.  Co.  (Tex.  Civ. 
App.),  78  S.  W.  724;  De  Garcia  v.  San 
Antonio  &  A.  P.  Ry.  Co.  (Tex.  Civ. 
App.),  77  S.  W.  275;  L  &  G.  N.  E.  R. 
Co.  f.  Donalson  &  Co.,  2  Tex.  Civ.  Cas., 
§238. 

70.  Minn. — Vaule  v.  Steenerson,  63 
Minn.  110,  65  N.  W.  257.  N.  Y.— Sweet 
V.  Ingerson,  12  How.  Pr.  331;  Hunt 
V.  Armstrong,  166  App.  Div.  311,  151 
N.  Y.  Supp.  850;  Kaufman  v.  Morris 
Bldg.  Co.,  126  App.  Div.  388,  110  N.  Y. 
Supp.  663;  Kranz  v.  Lewis,  115  App. 
Div.  106,  100  N.  Y.  Supp.  674;  Mc- 
Clure  V.  Wilson,  13  App.  Div.  274,  43 
N.  Y.  Supp.  209.  Ohio.— Byers  v. 
Rivers,  3  Ohio  Dec.  (Reprint)  231,  5 
W.  L.  G.  37. 

71.  Rozwadow  Young  Men's  Assn. 
v.  Langweil,  136  N.  Y.  Supp.  1065; 
Hill  V.  McKane,  128  N.  Y.  Supp.  89. 
See  supra,  III,  H. 

[a]  Pleading  Facts  To  Meet  the 
Evidence. — If  a  plaintiff  has  in  any 
event  but  one  cause  of  action,  he  may 
state  in  form  as  many  causes  of  ac- 
tion as  he  chooses,  varying  the  facts 
alleged  in  each,  and  even  though  the 
several     statements     are     inconsistent 


and  even  contradictory  in  fact.  Hill 
V.  McKane,  71  Misc.  581,  128  N.  Y. 
Supp.  819.  See  the  title  "Several 
Counts." 

[b]  Charging  Different  Degrees  of 
Negligence  as  to  Same  Accident. — A 
count  for  damages  charging  an  em- 
ployer with  failing  to  observe  the  care 
required  by  statute  and  a  count  charg- 
ing him  with  a  violation  of  his  com- 
mon-law duty  to  use  ordinary  care  in 
furnishing  the  employee  with  a  safe 
place  to  work,  both  counts  referring 
to  the  same  accident,  are  consistent. 
Austin  V.  Bluff  City  Shoe  Co.,  176 
Mo.   App.   546,   158  S.  W.   709. 

72.  U.  S.— New  York  Life  Ins.  Co. 
r.  Eankin,  162  Fed.  103,  89  C.  C.  A. 
103.  Mo. — Moselev  v.  Missouri  Pae. 
R.  Co.,  132  Mo.  App.  642,  647,  112 
S.  W.  iOlO.  N.  Y.— Kaufman  v.  Mor- 
ris Bldg.  Co.,  126  App.  Div.  388,  110 
N.  Y.  Supp.  663;  Edison  Elec.  HI.  Co. 
r.  Kalbfleiseh  Co.,  117  App.  Div.  842, 
102  N.  Y.  Supp.  1039;  Kranz  v.  Lewis, 
115  App.  Div.  106,  100  N.  Y.  Supp. 
674. 

[a]  Inconsistency  means  such  re- 
pugnancy that  the  proof  of  one  count 
necessarily  disproves  another.  Rinard 
r.  Omaha,  etc.  R.  Co.,  164  Mo.  270, 
284,  64  S.  W.  124;  Southwest  Mo.  Elec- 
tric R.  Co.  V.  Missouri  Pac.  R.  Co.,  110 
Mo.  App.  300,  85  S.  W.  966;  Seiter  v. 
Bischoff,  63  Mo.  App.  157;  Enterprise 
Soap  Wks.  V.  Sayers,  51  Mo.  App.  310; 
Roberts  v.  Quiney  O.  &  K.  C.  Ey.  Co., 
43  Mo.  App.  287;  Drexel  v.  Hollander, 
112  App.  Div.  25,  98  N.  Y.  Supp.  104; 
Budd  r.  Bingham,  18  Barb.  (N.  Y.) 
494. 

[b]  "Causes  of  action,  to  be  in- 
consistent with  each  other,  must  be  in- 
trinsically and  inherently  discrepant, 
inharmonious,  and  logically  incompat- 
ible with  and  contradictory  to  each 
other."  Siefken  v.  Erie  R.  Co.,  57 
Misc.    2'^.2,    107   N.   Y.   Supp.    1060. 

[c]  "Remedies  are  inconsistent 
which  rest  upon  hostile  and  irrecon- 
cilable claims  in  respect  to  the  same 
subject-matter."  Bowen  v.  Mande- 
ville,  29  Hun  (N.  Y.)  42. 
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disconnected  facts,  there  can  be  no  inconsistency  between  them." 
This  requirement  must  therefore  relate  to  causes  of  action  which  grow 
out  of  a  single  event  or  transaction,  or  out  of  a  series  of  events  or 
transactions  which  are  connected/^ 

A  cause  of  action  founded  upon  a  contract  is  inconsistent  with 
one  seeking  a  recovery  on  the  theory  there  is  no  contract,'^  or  upon 


[d]  "From  the  language  used  in 
some  of  the  cases  it  might  be  sup- 
posed that  the  test  was  whether  both 
causes  of  action  could  be  concurrently 
maintained  and  a  recovery  had  on 
both.  Gaynor,  J.,  in  Logan  v.  Whit- 
ley, 129  App.  Div.  666,  670,  114  IST.  Y. 
Supp.  255;  Kaufman  f.  Morris  Bldg. 
Co.,  126  App.  Div.  388,  110  N.  Y.  Supp. 
663.  .  .  .  This,  however,  is  not  the 
test,  for  it  has  been  expressly  held 
that  the  complaint  may  state  two  or 
more  causes  of  action  even  though  it 
is  apparent  that  both  the  alleged 
causes  of  action  arose  from  the  same 
transaction  and  that  only  one  cause  of 
action  can  in  fact  exist."  Hill  v.  Me- 
Kane,  71  Misc.  581,  128  N.  Y.  Supp. 
819. 

[e]  Causes  of  action  requiring  dif- 
ferent forms  of  judgment  and  differ- 
ent forms  of  final  process  for  their 
enforcement  are  inconsistent.  Perkins 
V.  Slocum,  82  Hun  366,  31  N.  Y.  Supp. 
474. 

[f]  Causes  of  action  which  are  of 
different  origin,  which  are  given  to  the 
plaintiff  for  entirely  different  pur- 
poses, and  which  are  enforcible  by 
procedure  dissimilar  in  many  import- 
ant respects  are  inconsistent.  People 
V.  Wells,  52  App.  Div.  583,  65  N.  Y. 
Supp.  319. 

[g]  Causes  of  action  are  not  incon- 
sistent simply  because  judgment  on 
each  is  obtained  in  a  different  manner. 
Kent  V.  Crouse,  5  N.  Y.  St.  141. 

[h]  A  cause  of  action  to  foreclose 
a  lien  upon  articles  of  personal  prop- 
erty transferred  as  security  for  money 
leaned  the  deceased  transferror  is  in- 
consistent with  and  cannot  be  joined 
with  an  assigned  claim  against  the 
estate  of  the  decedent  for  services  ren- 
dered during  his  lifetime  as  they  are 
entirely  separated  in  their  origin  and 
nature,  as  one  is  for  equitable  relief 
and  the  other  a  common-law  demand, 
requiring  different  modes  of  trial  and 
as  judgments  on  each  would  have  to 
be  enforced  in  a  different  way  and 
by  different  process.  Conde  v.  Eogers, 
74  App.  Div.  147,  77  N.  Y.  Supp.  518. 
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[i]  Causes  of  action  are  not 
necessarily  inconsistent  with  each  other 
because  more  evidence  is  required  to 
make  out  one  than  the  other,  or  be- 
cause what  would  be  sufficient  to  jus- 
tify a  verdict  upon  the  one  would  be 
insufficient  upon  the  other.  Siefken 
V.  Erie  E.  Co.,  57  Misc.  222,  107  N.  Y. 
Supp.  1060. 

[j]  Causes  of  action  stating  sep- 
arate grounds  of  relief,  which  may 
have  existed  at  the  same  time,  are  not 
inconsistent.  Havnes  r.  Buffalo,  N.  Y. 
&  P.  E.  E.  Co.,  38  Hun   (X.  Y.)   17. 

[k]  Doctrine  of  Fatal  Election. 
The  inconsistency  which  precludes  a 
joinder  of  causes  of  action  is  an  in- 
consistency of  such  character  that  the 
choice  of  one  creates  a  waiver  of  op- 
portunity to  turn  to  the  other.  Causes 
of  action  which  are  only  inconsistent 
in  that  though  a  pleader,  for  precau- 
tionary purposes,  claims  the  benefit  of 
both,  though  ultimately  he  can  have 
the  benefit  of  but  one,  may  be  joined. 
Astin  V.  Chicago,  M.  &  St.  P.  R.  Co., 
143  Wis.  477,  128  N.  W.  265,  31  L.  R. 
A.    (N.   S.)    158. 

[1]  A  cause  of  action  sounding  in 
ordinary  negligence  and  one  sounding 
in  gross  negligence  are  not  inconsist- 
ent in  that  the  choice  of  one  waives 
the  other.  Astin  v.  Chicago,  M.  &  St. 
P.  E.  Co.,  143  Wis.  477,  128  N.  W. 
265,  31  L.  E.  A.   (N.  S.)  158. 

[m]  An  inconsistency  in  matter  of 
law  in  that  the  right  to  recover  upon 
one  cause  of  action  cannot  coexist  with 
the  right  to  recover  upon  the  other — 
as  where  the  plaintiff  pleads  a  single 
right  in  two  counts  so  as  to  enable 
him  to  recover  upon  one  or  the  other 
as  the  evidence  warrants — is  not  such 
an  inconsistency  as  precludes  the  join- 
der. New  York  Life  Ins.  Co.  V.  Ran- 
kin,  162  Fed.   103,   89   C.   C.  A.   103. 

73.  Hill  r.  McKane,  71  Misc.  581, 
128  N.  Y.  Supp.  819. 

74.  Hill  r.  McKane,  71  Misc.  581, 
128   N.   Y.  Supp.   819. 

75.  Golucke  f.  Lowndes  Co.,  123 
Ga.  412,  51  S.  E.  406;  Gardner  v.  Og- 
den,  22   N.  Y.  327. 
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the  theory  the  contract  has  been  rescinded^''  Thus  causes  of  action 
praying  damages  for  fraud  and  for  damages  for  breach  of  the  con- 
tract/^ or  causes  of  action  for  breach  of  contract  to  deliver  certain 
property  and  for  conversion  of  the  same  property/^  are  inconsistent. 
And  a  cause  of  action  seeking  a  recovery  ex  contractu  is  inconsistent 
with  a  cause  seeking  a  recovery  ex  delicto^® 


[a]  An  action  for  damages  for 
breach  of  contract  and  one  seeking 
to  have  the  contract  declared  void  be- 
cause of  fraud  are  inconsistent.  Hunt 
i'.  Armstrong,  166  App.  Div.  311,  151 
N.  Y.  Supp.  850. 

[b]  But  a  cause  of  action  for  money 
had  and  received  and  one  on  a  note 
given  after  receipt  of  money  in  set- 
tlement of  the  same  claim  are  con- 
sistent and  may  be  joined.  Schultz 
V.  Kosbab,  125  Wis.  157,  103  N.  W: 
237. 

[c]  Rent  and  Damages  for  Wrong- 
ful Occupation  of  Premises. — Although 
a  claim  to  recover  the  rent  of  real 
estate  and  a  claim  for  damages  for 
wrongful  occupation  of  the  same  prop- 
erty are  inconsistent,  they  may  be 
joined  under  the  Iowa  code.  Foster  v. 
Hinson,  76  Iowa  714,  39  N.  W.  682. 

[d]  A  claim  for  rent  due  under  a 
lease,  and  a  cause  of  action  asserting 
a  forfeiture  of  the  term  for  non- 
payment of  rent  are  inconsistent  and 
cannot  be  joined.  Owens  v.  Hickman, 
2  Disney   (Ohio)   471. 

76.  Neal  v.  Reynolds,  38  Kan.  432, 
16  Pac.  785;  Kranz  r.  Lewis,  115  App. 
Div.   106,   100   N.  Y.  Supp.  674. 

77.  Kranz  v.  Lewis,  115  App.  Div. 
106,  100  N.  Y.  Supp.  674;  MeClure  r. 
Wilson,  13  App.  Div.  274,  43  N.  Y. 
Supp.  209;  Eealty  Transfer  Co.  r.  Cohn- 
Baer-Myers  &  A.  Co.,  116  N.  Y.  Supp. 
1110.  See  also  Green  &  Gay  r.  Wright, 
Williams  &  Wadlev,  160  Ala.  476,  49 
So.  320;  and  infra^Y,  F,  8. 

[a]  Fraud  and  Breach  of  Warranty. 
Causes  of  action  for  damages  caused 
by  fraudulent  representations  of  a  de- 
fendant in  regard  to  a  sale,  and  for 
breach  of  warranty  in  the  sale  of  the 
same  property  are  not  inconsistent. 
Spangler  v.  Kite,  47  Mo.  App.  230. 

[b]  A  cause  of  action  for  warranty 
of  a  horse  and  a  cause  of  action  for 
fraudulently  concealing  defects  of 
same  horse  cannot  be  joined,  though 
the  plaintiff  may  have  his  election  to 
bring  either.  The  joinder  must  be  of 
consistent    causes.      Sweet    v.    Ingerson, 


12  How.  Pr.  (N.  Y.)  331.  Contra, 
Byers  v.  Rivers,  3  Ohio  Dec.  (Reprint) 
231,  5  W.  L.  G.  37. 

78.  Maxwell  v.  Farnam,  7  How.  Pr. 
(N.  Y.)  236;  Drexel  v.  Hollander,  112 
App.  Div.  25,  98  N.  Y.  Supp.  104;  Hili 
V.  McKane,  71  Misc.  581,  128  N.  Y. 
Supp.  819. 

[a]  But  where  a  dispute  exists  as 
to  what  property  was  included  in  a 
sale,  an  action  by  the  vendor  for  the 
contract  price  and  an  action  for  con- 
version of  property,  claimed  not  to  be 
included  in  the  sale  are  properly 
joined.  Peoples  v.  Brockman  (Tex. 
Civ.  App.),  153  S.  W.  907. 

79.  Ind. — Miami  County  Bank  V. 
State  ex  rel.  Peru  Trust  Co.  (Ind. 
App.),  112  N.  E.  389.  Mass.— Clapp 
r.  Campbell,  124  Mass.  50.  N.  C. 
Huggins  V.  Waters,  167  N.  C.  197,  83 
S.  E.  334.  Pa.— Erie  City  Iron  Wks. 
r.  Barber,  118  Pa.  6;  Allwein  v. 
Brown,   29   Pa.   Super.   331. 

[a]  But  in  Moseley  v.  Missouri  Pac. 
E.  Co.,  132  Mo.  App.  642,  112  S.  W. 
1010,  it  was  held  that  an  owner  of 
goods  lost  in  transportation  may  join 
in  separate  counts  causes  of  fx^tion  in 
tort  for  breach  of  the  common-law  duty 
to  deliver,  for  conversion  of  the  prop- 
erty, and  a  cause  of  action  for  breach 
of  contract  to  deliver  in  a  reasonable 
time,  as  the  causes  are  not  inconsist- 
ent, since  proof  of  one  does  not  neces- 
sarily  disprove   either  of   the  others. 

As  to  joinder  of  contract  and  tort 
actions  where  they  arise  out  of  the 
same    transaction,    see    infra,    V,    F,    8. 

[b]  A  count  in  trespass  for  per- 
sonal injuries  and  a  count  on  contract 
in  settlement  of  the  same  injuries  are 
repugnant  and  cannot  be  joined,  under 
the  code.  Henderson  v.  Boyd,  85  Tenn. 
21,   1   S.   W.   498. 

[c]  In  Massachusetts,  "if  the  plain- 
tiff is  in  doubt  as  to  the  legal  effect 
of  his  evidence,  he  may  .  .  .  proper- 
ly join  in  one  action  a  count  for  the 
tort  and  a  count  in  contract  to  recover 
the  price.  If  there  is  any  danger  of 
confusion    or    injustice,    the    defendant 
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Causei5  of  action  charging  an  act  to  have  been  both  wilfully  and 
negligently  done  are  inconsistent.*"  Malicious  prosecution  and  false 
imprisonment  are  not  inconsistent.*^ 

Construction  of  Pleading.  —  That  construction  of  a  pleading  which 
renders  the  several  causes  of  action  consistent  will  be  adopted.*^ 

5.  Must  Not  Require  Different  Places  of  Trial.  —  It  is  uniformly 
required  that  the  causes  of  action  united  must  not  require  different 
places  of  trial.*^  In  accordance  with  this  rule,  it  is  improper  to  join 
two  causes  of  action  relating  to  land  in  different  counties.** 

6.  Where  Subject  to  Different  Limitations.  —  It  is  no  objection 
to  a  joinder  of  two  or  more  causes  of  action  that  they  are  subject  to 
different  rules  of  limitation.*^ 


should  apply  to  the  court,  at  the  close 
of  the  evidence,  to  order  the  plaintiff 
to  elect  upon  which  count  he  will  go 
to  the  jury,  the  court  having  the  power 
in  its  discretion  to  make  such  order. 
Pub.  Sts.,  c.  167,  sec.  2."  Teague  r. 
Irwin,  134  Mass.  303;  May  v.  Western 
Union  Tel.  Co.,  112  Mass.  90;  Atwater 
V.  Clancy,  107  Mass.  369. 

80.  Boyd  V.  St.  Louis  Transit  Co., 
108  Mo.  App.  303,  83  S.  W.  287.  But 
compare,  Myers  r.  Adler,  188  Mo.  App. 
607,  616,  i76  S.  W.  538,  allowing  a 
joinder  where  both  counts  arose  out  of 
the  same  transaction  and  were  for  the 
less   of  property. 

As  to  consistency  of  charges  of  or- 
dinary and  gross  negligence,  see  the 
title  "Negligence." 

[a]  An  action  for  conversion  of 
property  and  an  action  for  breach  of 
contract  by  neglecting  to  protect  prop- 
erty from  loss  by  acts  of  others  are 
inconsistent  and  do  not  arise  out  of 
the  same  transaction.  They  cannot, 
therefore,  be  joined.  White  v.  Im- 
proved Property  Holding  Co.,  140  App. 
Div.  529,  125  N.  Y.  Supp.  366.  See 
infra,  V,  F,  4,  b  and  c. 

81.  Marks  v.  Townsend,  97  N.  Y. 
590;  Warren  r.  Dennett,  17  Misc.  86, 
39  N.  Y.  Supp.  830.  Contra,  Neben- 
zahl  V.  Townsend,  61  How.  Pr.  (N  Y  ) 
353.  ■      '^ 

82.  Supervisors  of  Town  of  La 
Pointe  V.  O'Malley,  46  Wis.  35.  50  N. 
W.  521.  ' 

83.  Ky. — Wilson  v.  Louisville  &  N. 
Ry.  Co.,  33  Ky.  L.  Rep.  985,  112  S.  W. 
585.  Neb.— Phoenix  Ins.  Co.  f  Mc- 
Evony,  52  Neb.  566,  72  N.  W.  956. 
N.  Y. — Moore  v.  Smith,  10  How  Pr 
361.  Ohio.— First  Nat.  Bank  v.  C  N 
B.  &  T.  P.  Ry.  Co.,  9  Ohio  Dec.    (Re- 
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print)  702,  16  W.  L.  B.  399.  Wis. 
Astin  t.  Chicago,  M.  &  St.  P.  E.  Co., 
143  Wis.  477,  486,  128  N.  W.  265,  31  L. 
R.  A.  (N.  S.)  158;  Emerson  r.  Nash,  124 
Wis.  369;  382,  102  N.  W.  921,  109  Am. 
St.  Rep.  944;  Kruczinski  r.  Neuendorf, 
99  Wis.  264,  269,  74  N.  W.  974;  Gun- 
derson  r.  Thomas,  87  Wis.  406,  58  N. 
W.  750;  Gilbert  r.  Loberg,  83  Wis.  189, 
53  N.  W.  500;  Lohmiller  v.  Indian  Ford 
W.  P.  Co.,  51  Wis.  683,  8  N.  W.  601. 
[a]  In  Texas,  when  there  are  two 
or  more  distinct  causes  of  action  of 
such  a  nature  that  they  may  be  joined 
Iq  one  suit,  venue  as  to  one  will  confer 
venue  as  to  the  other  causes.  "In 
order  to  avoid  a  multiplicity  of  suits 
causes  of  action  in  favor  of  the  same 
plaintiff  against  the  same  defendant 
in  the  same  capacity  may  be  joined  so 
as  to  confer  veniie  for  a  cause  not 
otherwise  suable  in  the  county  where 
the  suit  is  brought,  when  one  of  such 
causes  may  be  sued  in  that  county. 
Thus,  it  has  been  held  that  in  a  suit 
upou  a  note  made  payable  in  a  county 
other  than  the  county  of  the  defend- 
ant 's  residence,  there  may  be  joined 
another  note  not  made  payable  in  that 
county;  or  an  open  account;  or  other 
causes  of  action  that  may  be  joined 
with  the  cause  that  gives  venue.  Mc- 
Kaughan  r.  Kellet  Mach.  Co.,  67  S.  W. 
Rep.  908;  Middlebrook  r.  ]Mfg.  Co.,  86 
Texas  706;  Townes  on  Texas  Pleading 
147,  et  seq."  First  National  Bank  v. 
Valenta,  33  Tex.  Civ.  App.  108,  75  S. 
W.  1087.  But  compare,  McDonald  f. 
Alford,  32  Tex.  36,  which  is  an  action 
to  recover  lands  situated  in  different 
counties. 

84.  Hackett  v.  Carter,  38  Wis.  394. 

85.  Porter  r.  International  Bridge 
Co.,  45  App.  Div.  416,  60  N.  Y.  Supp. 
819. 
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-  F.  What  Causes  of  Action  May  Be  Joined.  —  1.  Actions  Upon 
Contract.  —  A  complainant  may  join  several  causes  of  action  which 
arise  out  of  distinct  contracts,  whether  express  or  implied,^''  and  which 


86.  U.  S. — Washington  Alaska  Bank 
V.  Stewart,  184  Fed.  673,  108  C.  C.  A. 
273.  Ala.— Code,  §5328;  Union  Marine 
Ins.  Co.  V.  Charlie's  Transf.  Co.,  186 
Ala.  443,  65  So.  78;  Woodall  &  Sons 
V.  Peoples'  Nat.  Bank,  153  Ala.  576, 
45  So.  194;  Armour  Packing  Co.  v. 
Vietch-Young  Produce  Co.,  39  So.  680; 
Louisville  &  N.  E.  Co.  v.  Cofer,  110 
Ala.  491,  18  So.  110;  Eskridge  v.  Dit- 
mars,  51  Ala.  245.  Ark. — Von  Berg  (;. 
Goodman,  85  Ark.  605,  109  S.  W.  1006; 
Beekman  Lumber  Co.  v.  Kittrell,  80 
Ark.  228,  96  S.  W.  988.  Cal.— 01m- 
stead  V.  Dauphing,  104  Cal.  635,  38 
Pac.  505;  Cowan  v.  Abbott,  92  Cal. 
100,  28  Pac.  213;  Remy  v.  Olds,  88  Cal. 
537,  26  Pac.  355;  Keller  v.  Hicks,  22 
Cal.  457;  Melander  v.  Western  Nat. 
Bank,  21  Cal.  App.  462,  132  Pac.  26.^. 
Colo. — Orman    v.    Potter,    46    Colo.    54, 

102  Pac.    893.      Ga.— Sams   v.   Derrick, 

103  Ga.  678,  30  S.  E.  668;  Aycock  v. 
Austin,  87  Ga.  566,  13  S.  E.  582;  Gray 
&  Bedell  v.  Bass,  42  Ga.  270;  Cason 
r.  Tye,  9  Ga.  App.  325,  71  S.  E.  593; 
Tygart  v.  Albritton,  5  Ga.  App.  412, 
63  S.  E.  521.  Idaho.— State  to  Use  of 
Allen  v.  Title  Guar.  &  Sur.  Co.,  27 
Idaho  752,  152  Pac.  189;  Darknell  v. 
Coeur  D  'Alene  Transp.  Co.,  18  Idaho 
61,  108  Pac.  536.  la.— Watkins  Med. 
Co.  V.  Moss,  160  Iowa  244,  141  N.  W. 
497;  Kleis  r.  McGrath,  127  Iowa  459, 
103  N.  W.  371.  Kan.— Tootle  v.  Wells, 
39  Kan.  454,  18  Pac.  692;  Wurtlitzer 
V.  Suppe,  38  Kan.  31,  15  Pac.  863; 
Stevens  v.  Able,  15  Kan.  584.  Ky. 
Estep  V.  Hammons,  104  Ky.  144,  46 
S.  W.  715.  Mont. — American  S.  &  L. 
Assn.  V.  Burghardt,  19  Mont.  323,  48 
Pac.  391.  Mo.— State  to  Use  of  Hazard 
V.  Schneider,  35  Mo.  533;  Nicholas'r. 
Hadlock  (Mo.  App.),  180  S.  W.  31; 
Wheless  v.  Serrano,  121  Mo.  App.  17, 
98  S.  W.  108;  Southwest  Mo.  Electric 
R.  Co.  V.  Missouri,  etc.  R.  Co.,  110  Mo. 
App.  300,  85  S.  W.  966;  Howard  v. 
Shirley  &  Hawkins,  75  Mo.  App.  150. 
N.  Y.— Nichols  r.  Drew,  94  N.  Y.  22; 
Freer  r.  Denton,  61  N.  Y.  492;  Gridley 
v.  Gridley,  24  N.  Y.  130;  Palen  v.  Bush- 
nell,  18  Abb.  Pr.  301;  Sheinart  v. 
Ritchie,  115  N.  Y.  Supp.  117;  Parmer- 
ter  V.  Baker,  8  N.  Y.  Supp.  69;  Kent 
V.  Grouse,  5  N.  Y.  St.  141.    N.  C— Car- 


ter V.  Wilmington  &  W.  R.  Co.,  126 
N.  e.  437,  444,  36  S.  E.  14;  Sutton 
V.  McMillan,  72  N.  C.  102.  Ohio. 
Myers  v.  Miller,  2  Ohio  Dec.  (Reprint) 
319,  2  W.  L.  M.  420.  Ore.— Bade  v. 
Hibberd,  50  Ore.  501,  93  Pac.  364; 
Waggy  v.  Scott,  29  Ore.  386,  45  Pac. 
774.  S.  D.— Bowler  v.  First  Nat.  Bank, 
22  S.  D.  71,  115  N.  W.  517.  Tex.- Dor- 
rance  &  Co.  v.  International  &  G.  N. 
R.  Co.  (Tex.  Civ.  App.),  126  S.  W. 
694.  Wash. — Moylan  v.  Moylan,  49 
Wash.  341,  95  Pac.  271;  Clark  v.  Great 
Northern  R.  Co.,  31  Wash.  658,  72  Pac. 
477;  McCorkle  v.  Mallory,  30  Wash. 
632,  71  Pac.  186;  Dudlev  v.  Duval,  29 
Wash.  528,  70  Pac.  68.  Wis.— Manning 
r.  Galland-Henning,  etc.  Co.,  141  Wis. 
199,  124  N.  W.  291;  Reindl  v.  Heath, 
109  Wis.  570,  85  N.  W.  495;  Gunderson 
V.  Thomas,  87  Wis.  406,  58  N.  W.  750. 

As  to  joinder  of  contract  and  tort, 

see  infra,  V,  F,  8. 

As  to  joinder  of  actions  upon  con- 
tracts of  guaranty,  see  10  Standard 
Proc.  694. 

[a]  Causes  of  action  upon  distinct 
contracts,  all  of  which  are  between  the 
same  parties  and  have  relation  to  busi- 
ness of  the  same  general  character  may 
be  sued  in  one  action.  Watkins  Med- 
ical Co.  V.  Moss,  160  Iowa  244,  141 
N.  W.  497;  Stadler  Bro.  &  Co.  v.  Parm- 
lee  &  Watts,  10  Iowa  23. 

[b]  Two  causes  of  action  for  money 
had  and  received  may  be  joined  al- 
though the  money  was  obtained  by 
fraud.  Benson  v.  United  States  Ins. 
R.   Co.,   113  Minn.  346,   129  N.  W.  594. 

[c]  Counts  for  money  had  and  re- 
ceived, and  for  the  purchase  price  of 
goods  sold  and  delivered  may  be 
joined.  Riddle  v.  Foreman  (Mo.  App.), 
178  S.  W.  227. 

[d]  Actions  to  recover  usury  paid 
at  different  times  and  on  different 
loans  may  be  joined.  State  Bank  v. 
Lanam,  34  Okla.  485,  126  Pac.  220. 

[e]  Subordinate  and  Incidental  Con- 
tracts.— Claims  upon  a  contract  and 
upon  incidental  or  subordinate  con- 
tracts may  be  joined.  Roth  r.  Amer- 
ican Piano  Mfg.  Co.,  35  Misc.  509,  71 
N.  Y.  Supp.  1080. 

[f]  Where  Contract  Divided. 
Where    by    agreement    an    account    for 
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do  not  offend  the  rules  as  to  affecting  all  the  parties  to  the  action," 
as  to  place  of  trial,^«  and  consistency. «'  He  may  join  causes  of  action 
arising  out  of  written,  with  those  arising  out  of  parol  contracts,''*'  or 
out  of  contracts  implied  by  law,^^  and  actions  upon  contracts  made 
Avith  him  individually,  with  those  assigned  to  him,''^  but  he  cannot 
join  with  an  action  on  contract  a  claim  on  a  demand  not  yet  due,  as 


goods  sold  on  the  same  day  was  di- 
vided into  four  distinct  parts,  due  on 
different  days,  the  creditor,  if  he  waits 
till  all  had  fallen  due,  might  sue  on 
each  separately  or  unite  them  at  his 
election.  Parris  v.  Hightower,  76  Ga. 
631. 

[g]  Where  evidenced  by  one  instru- 
ment, see  Colt  V.  Learned,  118  Mass. 
380. 

[h]  Assessment  Liens. — Two  causes 
of  action  to  enforce  liens  for  two  as- 
sessments made  on  the  same  land  at 
different  times  may  be  joined.  Swamp 
and  Overflowed  Land  District  No.  110 
V.  Feck,  60  Cal.  403,  distinguishing 
Dyer  r.  Barstow,  50  Cal.  652.  See  also 
People  V.  Hagar,  52  Cal.  171,  181. 

[i]  A  demand  upon  a  bond  and  on 
an  account  stated  may  be  joined  in 
one  action  under  the  Act  of  May  25, 
1887  of  Pennsylvania.  Guenther  r. 
Guenther,  15  Pa.  Dist.  1. 

[j]  Several  causes  of  action  for  an- 
nual corporation  tax  and  penalty  may 
be  joined  in  one  complaint.  Pinnacle 
Gold  Min.  Co.  v.  People,  58  Colo.  86, 
143  Pac.   837. 

[k]  A  claim  for  stipulated  dam- 
ages for  delay  may  be  joined  with  an 
action  for  breach  of  contract  to  build. 
Watson  V.  De  Witt  Countv,  19  Tex. 
Civ.   App.   150,  46  S.  W.   1061,   1070. 

87.  Ark. — Beekman  Lumber  Co.  v. 
Kittrell,  80  Ark.  228,  96  S.  W.  988. 
Idaho. — State  to  Use  of  Allen  r.  Title 
Guar.  &  Sur.  Co.,  27  Idaho  752,  152 
Pac.  189.  Neb.— Barry  r.  Wachoskv, 
57  Neb.  534,  77  N.  W.  1080.  Wash. 
Clark  V.  Great  Northern  E.  Co.,  31 
Wash.  658,  72  Pac.  477. 
See  supra,  V,  E,  2. 
fa]  Where  Contracts  Eelate  to 
Same  Subject. — The  mere  fact  that 
two  distinct  and  several  contracts  with 
two  different  persons  are  for  the  per- 
formance of  the  same  services  will  not 
authorize  a  joinder  of  actions  upon 
them.  Stewart  v.  Eosengren,  66  Neb. 
445,  92  N.  W.  586. 

As  to  joinder  of  actions  against  the 
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principal    and   his     guarantor,     see     10 
Standard  Proc.  677. 

88.  State  to  Use  of  Allen  r.  Title 
Guar.  &  Sur.  Co.,  27  Idaho  752,  152 
Pac.  189;  Clark  v.  Great  Northern  E. 
Co.,  31  Wash.  658,  72  Pac.  477.  See 
supra,  V,  E,   5. 

89.  See  supra,  Y,  E,  4, 

90.  Gibbs  r.  Dickson,  33  Ark.  107; 
Southwest,  etc.  E.  Co.  v.  Missouri,  etc. 
R.  Co.,  110  Mo.  App.  300,  85  S.  W. 
966. 

91.  In  Gridley  r.  Gridley,  24  N.  Y. 
130,  a  joinder  of  the  following  causes 
of  action  was  permitted;  first,  upon  a 
promise  to  pay  money  implied  from  an 
acceptance  of  certain  devises  under  a 
will;  second,  upon  an  indebtedness  for 
money  received  of  plaintiff;  third,  upon 
a  promise  to  pay  for  certain  property 
owned  by  plaintiff;  and  fourth,  upon 
a  claim  for  rent  assigned  to  plaintiff. 

92.  Cal. — Eraser  r.  Oakdale  Lumber 
Co.,  73  Cal.  187,  14  Pac.  829;  Farwell 
r.  Jackson,  28  Cal.  105.  N.  Y.— Hawk 
r.  Thorn,  54  Barb.  164.  Ohio.— Myers 
r.  Miller,  2  Ohio  Dec.  (Eeprint)  319, 
2  W.  Tj.  M.  420. 

See  supra,  V,  E,  2,  a. 

[a]  A  cause  of  action  for  work 
and  labor  performed  by  plaintiff  for 
defendant  at  his  request  and  a  cause 
of  action  assigned  ■  to  plaintiff  for 
work  and  labor  performed  by  other 
persons  at  the  defendant's  request  may 
be  joined.  Eraser  r.  Oakdale  Lumber, 
etc.  Co.,  73   Cal.   187,  14  Pac.  829. 

[b]  But  a  petition  upon  two  notes 
to  the  plaintiff  and  two  to  a  stranger, 
which  were  not  assigned  to  the  plain- 
tiff, is  demurrable  on  the  ground  of 
misjoinder  of  causes  of  action.  Nor- 
ris  V.   Pollard,   75   Ga.   358. 

[c]  Money  Procured  by  Fraud. 
Several  causes  of  action  against  a  de- 
fendant for  money  procured  by  fraud 
and  deceit,  assigned  by  varioiis  parties 
to  the  plaintiff  may  be  joined  in  one 
action  as  upon  implied  contract.  Bell 
'•.  Jovita  Heights  Co.,  71  Wash.  7,  127 
Pac.  289.  As  an  injury  to  property, 
see   infra,  V,  F,  4,  c. 
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a  demand  not  yet  due  is  not  a  cause  of  aetion.^^  It  is  immaterial 
whether  the  contracts  are  for  liquidated  claims  or  unliquidated  dam- 
ages or  for  something  else,  under  many  of  the  codes.^* 

The  fact  that  the  amount  of  the  contracts  joined  is  less  than  the 
jurisdictional  limit  of  the  court  does  not  prevent  their  joinder  where 
their  aggregate  is  sufficient  to  give  the  court  jurisdiction.^^  A  plain- 
tiff may  in  one  complaint  sue  upon  two  or  more  notes,^^  judgments,®'' 
or  bonds,®^  or,  it  has  been  held,  for  two  or  more  penalties.^®  It  is 
proper  to  unite  causes  of  action  upon  several  bonds  of  a  principal 
although  the  sureties  in  each  are  not  the  same.^  And  it  is  not  essen- 
tial in  an  action  against  a  surety  upon  several  bonds  given  by  him, 
that  the  principals  in  each  be  the  same.-     It  is  also  proper  to  join 


93.  Demands  not  due  cannot  be 
joined  with  demands  past  due  notwith- 
standing statutes  authorize  permitting 
the  bringing  of  an  action  on  a  claim 
before  it  is  due.  Wurtlitzer  v.  Suppe, 
38  Kan.  31,  15  Pac.  863.  See  gen- 
erally infra,  V,  E,  3. 

94.  Stevens    v.    Able,    15    Kan.    584. 

95.  See   the  title   "Jurisdiction." 
[a]     A    plaintiff    may    join    several 

causes  of  action  upon  several  promis- 
sory notes,  although  neither  of  them 
alone  is  sufficient  to  confer  jurisdic- 
tion upon  the  court.  Mays  V.  Lewis,  4 
Tex.  38.  See  also  Galloway  v.  Jones 
(Cal.),  13  Pac.  712;  Bailey  v.  Sloan, 
65  Cal.  387,  4  Pac.  349. 

96.  Kleis  v.  McGrath,  127  Iowa  459, 
103  N.  W.  371. 

[a]  Two  notes,  which  are  due,  may 
be  declared  on  in  one  petition.  Deaner 
f.  Storme,  8  Ky.  Opin.  56. 

97.  Bank  of  North  America  V.  Suy- 
dam.  Code  Eep.  (N.  S.)  325;  Barnes  f. 
Smith,  1  Eob.  699;  Moore  v.  Nowell,  94 
N.  C.  265. 

[a]  An  action  for  a  personal  judg- 
ment founded  upon  a  decree  of  fore- 
closure and  an  action  for  a  revivor  of 
that  decree  and  an  order  of  sale,  both 
being  ex  contractu  in  nature,  may  be 
joined.  Moore  v.  Ogden,  35  Ohio  St. 
430. 

98.  Aycock  v.  Austin,  87  Ga.  566, 
.  13  S.  E.  582;  Love  t:  Keowne,  58  Tex. 

191;  Cordray  v.  State,  55  Tex.  140. 

[a]  Where  several  bonds  are  given 
to  guarantee  the  performance  of  the 
same  duty,  actions  upon  the  several 
bonds  may  be  joined  (People's  Bank 
&  Trust  Co.  V.  Nelson,  37  Okla.  500, 
132  Pac.  493.  See  10  Standard  Proc. 
890),  although  one  bond  is  made  pay- 
able to  the  state  and  the  other  to  the 
governor.  Cordray  v.  State,  55  Tex. 
140. 


[b]  Two  forthcoming  bonds  given 
(1)  upon  two  executions  in  favor  of 
the  same  plaintiff  against  the  same 
defendant  may  be  sued  upon  by  the 
sheriff  obligee  in  one  action,  the  par- 
ties on  both  bonds  being  the  same. 
Aycock  V.  Austin,  87  Ga.  566,  13  S.  E. 
582.  To  similar  effect  see  Syme  v. 
Bunting,  86  N.  C.  175.  (2)  But'a  com- 
plaint in  which  are  joined  two  causes 
of  action,  the  one  upon  a  clerk's  bond 
and  the  other  upon  the  bond  of  an  ad- 
ministrator, is  demurrable.  Street  v. 
Tuck,  84  N.  C.  605. 

As  to  joinder  of  an  action  upon  a 
guardian's  bond  with  an  action  to  set 
aside  a  settlement,  see  10  Standard 
Prog.  890. 

As  to  assignment  of  more  than  one 
breach  of  a  bond,  see  4  Standard  Peoc. 
506. 

99.    See  infra,  V,  F,  6. 

1.  Ala. — Matthews  v.  Mauldin,  142 
Ala.  434,  38  So.  849,  4  Ann.  Cas.  344. 
Cal.— Powell  V.  Powell,  48  Cal.  234. 
Kan. — Gilbert  v.  Board  of  Education, 
45  Kan.  31,  25  Pac.  226.  Mo.— State 
to  Use  of  Hazard  v.  Schneider,  35  Mo. 
533,  one  bond  had  D.  as  principal  and 
S.  and  others  as  sureties,  the  other  S. 
as  principal  and  D.  and  others  as 
sureties.  Neb. — Holeran  v.  School  Dist. 
No.  17,  10  Neb.  406,  6  N.  W.  472.  Ohio. 
Siebern  v.  Mever,  11  Ohio  Dec.  (Ee- 
print)  344,  26^  W.  L.  B.  147.  Tex. 
Coe  V.  Nash  (Tex.  Civ.  App.),  40  S.  W. 
235;  Moore  v.  Waco  Bldg.  Assn.,  19 
Tex.  Civ.  App.  68,  45  S.  W.  974.  But 
compare,  Oglesbv's  Sureties  r.  State,  73 
Tex.  658,  11  S.  W.  873;  Screwmen's 
Benev.  Assn.  v.  Smith,  70  Tex.  168,  7 
S.  W.  793;  Dunson  f.  Nacogdoches,  15 
Tex.  Civ.  Apa.  9,  37  S.  W.  978. 

2.  Kau3  V.  American  Sur.  Co.,  199 
Fed.  972. 
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general  and  special  counts,^  a  cause  of  action  upon  quantum  meruit 
with  one  upon  express  contract,*  an  action  upon  a  judgment  with  an 
action  upon  a  simple  contract,^  a  cause  of  action  upon  an  account  and 
one  for  breach  of  contract,*^  or  upon  open  account  with  one  on  the 
same  account  as  an  account  stated.'^  But  contract  actions  cannot  ordi- 
narily be  joined  with  non-contract  actions  because  they  fall  within 
different  subdivisions  of  the  code  section  governing  joinder.^    Actions 


3.  Joinder  of  Common  and  Special 
Counts. — A  special  count  claiming  dam- 
ages for  the  breach  of  contract  of  em- 
ployment, may  be  joined  with  the  com- 
mon counts  for  work  and  labor  and 
on  an  account  stated.  Clark  v.  Evan, 
95  Ala.  406,  11  So.  22.  To  same  effect 
see  Ala. — York  Mfg.  Co.  r.  Bessemer, 
etc.  Co.,  Ill  Ala.  332,  20  So.  13;  Dan- 
forth  V.  Tennessee  &  C.  E.  Co.,  93  Ala. 
614,  11  So.  60;  Tuskaloosa  County  V. 
Logan,  57  Ala.  296.  Ga.— Ware  v. 
Eeese,  59  Ga.  588.  Mo. — Moore  v.  Gaus 
&  Sons  Mfg.  Co.,  113  Mo.  98,  20  S.  W. 
975;  McCormack  Harvesting  Mach.  Co. 
V.  Blair,  146  Mo.  App.  374,  124  S.  W. 
49;  Childs  &  Eains  V.  Crithfield,  66 
Mo.  App.  422.  Ore. — Waggy  v.  Scott, 
29  Ore.  386,  45  Pac.  774.  Compare, 
Golucke  V.  Lowndes  Co.,  123  Ga.  412, 
51  S.  E.  406,  holding  a  party  may  not, 
in  one  suit  growing  out  of  a  single 
transaction,  maintain  an  action  for 
damages  for  breach  of  contract  of  em- 
ployment and  also  sue  for  the  value 
of  the  services  rendered  regardless  of 
the  contract  . 

See  11  Standard  Proc.  941,  and  gen- 
erally the  title   "Several  Counts." 

4.  U,  S.— Shaw  r.  Hotchkiss,  143 
Ped.  680.  Cal.— Eemy  v.  Olds,  88  Cal. 
537,  26  Pac.  355;  Loup  f.  California, 
etc.  E.  Co.,  63  Cal.  97.  Kan.— Berrv 
r.  Craig,  76  Kan.  345,  91  Pac.  913. 
Mo.— Phillips  v.  Geiser  Mfg.  Co.,  123 
Mo.  App.  396,  107  S.  W.  471.  Neb. 
Stout  V.  Omaha,  etc.  E.  Co.,  97  Xeb. 
816,  151  N.  W.  295.  N.  Y.— Blank  v. 
Hartshorn,  37  Hun  101;  Longprev  v. 
Yates,  31  Hun  432.  Tex.— Bond  v. 
Hancock  (Tex.  Civ.  App.),  163  S.  W. 
660;  Morrison  v.  Bartlett  (Tex.  Civ. 
App.),  131  S.  W.  1146;  Pant  r.  An- 
drews (Tex.  Civ.  App.),  46  S.  W.  909. 
Wis. — Waterman  v.  Waterman,  81  Wis. 
17,  50  N.  W.  668.  Wyo.— E.  D.  Met- 
calf  Co.  V.  Gilbert,  19  Wa^o.  331,  116 
Pac.  1017. 

5.  Ala.— Stewart  &  Co.  v.  Sonne- 
born,  49  Ala.   178.     Haw.— Harrison  v. 
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Magoon,  13  Haw.  339,  358.  Wis. 
Childs  V.  Harris  Mfg.  Co.,  68  Wis.  231, 
32  N.  W.  43. 

See  also  Trusts  &  Guar.  Co.  v.  Saw- 
ver,  146  App.  Div.  63,  130  N.  Y.  Supp. 
582. 

[a]  And  the  fact  that  the  judgment 
was  rendered  on  the  same  cause  of  ac- 
tion as  that  set  up  in  the  cause  of 
action  upon  contract  is  immateriaL 
Harrison  V.  Magoon,  13  Hawaii  339, 
359. 

6.  Mill  Wood  &  Coal  Co.  v.  Flint 
Eiver  Cvpress  Co.,  16  Ga.  App.  636,  85 
S.  E.  943. 

fa]  A  cause  of  action  upon  an  ac- 
count and  one  upon  a  note  may  be 
joined  where  they  are  in  favor  of  the 
same  person  or  persons  and  against  the 
same  persons.  Ala. — Woodlawn  v.  Pur- 
vis, 108  Ala.  511,  18  So.  530.  la. 
Thorpe  Bros.  &  Co.  v.  Dickey,  51  Iowa 
676,  2  N.  W.  581.  Kan.— Wurtlitzer 
r.  Suppe,  38  Kan.  31,  15  Pac.  863. 
N.  C— Sutton  r.  McMillan,  72  N.  C. 
102.  S.  C— Sullivan  v.  Sullivan  Mfg, 
Co.,  14  S.  C.  494,  suit  against  a  cor- 
poration and  also  its  directors,  who 
wrongfully  withhold  payment  and 
have  become  liable  for  the  debts  of 
the  corporation. 

7.  Gwathnev  v.  Burgiss,  98  S.  C. 
152,  82  S.  E.  394. 

8.  See  supra,  V,  E,  1. 

When  they  arise  out  of  the  sam« 
transaction  see  supra,  V,  E,  1;  and  see 
infra,  Y,  F,  5. 

As  to  joinder  of  contract  and  tort, 
see  infra,  \,  F,  8. 

[a]  An  action  to  set  aside  a  fraud- 
ulent conveyance  and  an  action  upon 
contract  may  be  joined  under  a  statute 
allowing  a  joinder,  when  the  action 
arises  out  of  contract  of  other  matters 
necessary  for  a  complete  remedy.  Bow- 
en  r.  State  ex  rel.  Bradbury,  121  Ind. 
235,  23  X.  E.  75;  Hamilton  v.  Barrick- 
low,  96  Ind.  398;  Carr  f.  Huette,  73 
Ind.  378. 
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to  foreclose  mortgages,^  to  recover  taxes,i»  for  divorce  and  separation," 
are  not  actions  upon  contract,  but  a  judgment^^  jg  ^  contract  witFiin 
the  meaning  of  the  statute. 

^  2.  Claims  Against  Trustees.  —  Distinct  claims  against  a  trustee  by 
virtue  of  a  contract  or  by  operation  of  law  may  be  united  in  one 
complaint. ^^ 

3.  Actions  To  Recover  Property.  —  a.  Personalty.  —  Claims  for 
the  recovery  of  specific  personal  property,  and  damages  for  the  taking 
or  withholding  thereof,  may  be  united  in  the  same  complaint  or 
petition.^* 


9.  See  generally  the  title  "Mort- 
gages." 

[a]  An  action  to  foreclose  a  mort- 
gage is  not  an  action  upon  a  contract 
within  the  statute.  An  action  to  fore- 
close a  mortgage  is  an  action  to  en- 
force the  equitable  lien  of  the  mort- 
gage by  a  sale  of  the  property  for  non- 
performance of  the  condition.  Tobin 
V.  Smith,  1  Ohio  N.  P.  75,  1  Ohio  Dec. 
675. 

[b]  But  in  an  action  upon  a  con- 
tract secured  by  two  or  more  mort- 
gages, it  is  proper  to  foreclose  all  the 
mortgages.  Stapfeton  v.  King,  40  Iowa 
278. 

[c]  Joinder  of  Contract  and  Fore- 
closure Suit. — Foreclosure  of  a  mort- 
gage may  be  joined  with  an  action  for 
the  collection  of  a  claim  under  the 
statute  allowing  a  joinder,  when  an 
action  arises  out  of  contract,  of  other 
matters  necessary  for  a  complete  reme- 
dy. Hamiltori*  v.  Barricklow,  96  Ind. 
398. 

Joinder  of  Several  Mortgages. — See 
the  title   "Mortgages." 

10.  Taxes  are  not  debts  in  the 
sense  that  they  are  obligations  aris- 
ing out  of  contract  express  or  implied, 
within  the  meaning  of  the  statute. 
State  V.  Yellow  Jacket  S.  M.  Co.,  14 
Nev.  220,  250.  See  generally  the  title 
"Taxation." 

11.  Actions  for  divorce  and  for  sep- 
aration are  not  within  this  subdivision 
of  the  statute.  Conrad  v.  Conrad,  124 
App.  Div.   780,  109  N.  Y.  Supp.  387. 

As  to  joinder  in  divorce  actions,  see 
7  Standard  Proc.  768  and  769. 

12.  Haw. — Harrison  v.  Magoon,  13 
Haw.  339,  358.  N.  Y.— Barnes  r.  Smith, 
16  Abb.  Pr.  420.  Ohio.— Moore  v.  Og- 
den,  35  Ohio  St.  430.  Wis.— Childs  v. 
Harris  Mfg.  Co.,  68  Wis.  231,  32  N. 
W.  43. 

See  generally  the  title  "Judgments 
and  Decrees,  Enforcament  of." 


13.  Cal. — Murphy  v.  Crowley,  140 
Cal.  141,  73  Pae.  820;  Burt  v.  Wilson, 
28  Cal.  632,  an  action  to  compel  the 
execution  of  a  trust  or  alternately  to 
enforce  a  vendor's  lien;  Huene  r, 
Cribb,  9  Cal.  App.  141,  98  Pac.  78. 
N,  Y.— Bosworth  v.  Allen,  168  N.  Y. 
157,  61  N.  E.  163,  85  Am.  St.  Pep. 
667,  55  L.  R.  A.  751;  French  v.  Salter, 
17  Hun  546.  N.  D. — Jasper  v.  Hazen, 
2  N.  D.  401,  51  N.  W.  583.  S.  D. 
Bowler  r.  First  Nat.  Bank,  22  S.  D. 
71,  115  N.  W.  517,  21  S.  D.  449,  113 
N.  W.  618,  130  Am.  St.  Rep.  725. 

[a]  Two  causes  of  action  to  enforce 
distinct  and  separate  trusts  respecting 
different  tracts  of  land  and  arising  out 
of  different  acts  of  fraud  or  undue 
influence  mav  be  joined.  Murphy  v. 
Crowley,  140"  Cal.  141,  73  Pac.  820. 

[b]  Claims  for  money  had  and  re- 
ceived by  a  person  as  trustee  of  a  re- 
sulting trust  by  virtue  of  a  guardian- 
ship de  son  tort,  and  as  trustee  of  an 
express  trust  by  virtue  of  his  promise 
may  be  joined  in  separate  counts. 
Zeideman  r.  Molasky,  118  Mo.  App. 
106,  94  S.  W.   754. 

[c]  Executors  and  Administrators. 
whether  the  word  trustee  embraces 
administrators  and  executors,  query. 
Landau  v.  Levy,  1  Abb.  Pr.  (N.  Y.) 
376. 

[d]  An  action  against  directors  of 
a  corporation  for  an  accounting  and 
an  action  to  set  aside  a  contract  en- 
tered into  through  them  as  trustees 
pursuant  to  the  fraudulent  conspiracy 
on  which  the  first  cause  of  action  is 
founded  mav  be  joined.  Bosworth  v. 
Allen,  168  IST.  Y.  157,  61  N.  E.  163, 
85  Am.  St.  Rep.  667,  55  L.  R.  A.   751. 

14.  Baals  r.  Stewart,  109  Ind.  371, 
9  N.  E.  403;  Pharis  r.  Carver,  13  B. 
Mon.    (Kv.)    236. 

[a]  This  statute  has  been  construed 
to  allow  a  joinder  of  a  cause  of  action 
for  the   recovery   of  personal  property 
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h.  Bealttj.  —  The  codes  allow  a  joinder  of  causes  o£  action  when 
they  arise  out  of  claims  to  recover  specific  real  property  with  or  with- 
out dama£?es  for  the  withholding  thereof,  and  for  the  rents  and  profits 
of  the  same.^^  But  causes  of  actions  involving  real  estate  which  do 
not  fall  within  some  one  or  other  of  the  subdivisions  of  the  code  sec- 
tion may  not  he  joined.^^  An  action  may  be  brought  to  recover  sev- 
eral distinct  and  separate  parcels  of  real  estate  with  damages  in 
respect  to  each/^  but  it  has  been  held  that  this  statute  does  not  author- 


■with  a  cause  of  action  for  damages  to 
the  property  occasioned  by  injury  to 
the  property  while  in  the  possession 
of  the  defendant.  Callan  v.  Sether,  31 
S.  D.  80,  139  N.  W.  786,  allowing  a 
joinder  of  a  cause  of  action  for  fhe 
recovery  of  cattle  and  a  cause  of  ac- 
tion foV  lack  of  care  of  the  cattle 
while  detained. 

[b]  A  count  for  detaining  personal 
property  and  for  injuring  it  while  in 
possession  as  sheriff  may  be  joined  as 
they  arise  out  of  the  same  transaction. 
Smith  V.  Orser,  43  Barb.  (N.  Y.)  187. 
15.  U.  S.— Bear  v.  Federy,  3  Wall. 
478,  493,  18  L.  ed.  88,  under  California 
practice;  Pengra  V.  Munz,  29  Fed.  830. 
Cal.— Furlong  v.  Cooney,  72  Cal.  322, 
14  Pac.  12;  Sullivan  v.  Davis,  4  Cal. 
291;  Beckman  v.  Waters,  3  Cal.  App. 
734,  86  Pac.  997.  Ind.— Eichwine  r. 
Presbyterian  Church,  13.5  Tnd.  80,  34 
N.  E."'  737;  Langsdale  v.  Woollen,  120 
Tnd.  16,  21  N.  E.  659;  Whipple  v.  She- 
waiter,  91  Tnd.  114;  Spahr  f.  Nicklaus, 
51  Ind.  221.  Kan.— Black  v.  Drake,  28 
Kan.  482;  Hall  v.  Sanders,  25  Kan.  538, 
548.  Ky.— Burr,  McGrew  &  Co.  v. 
Woodrow,  1  Bush  602;  Walker  V. 
Mitchell,  18  B.  Mon.  541.  Minn.— Lord 
r.  Bearing,  24  Minn.  110;  Merrill  f. 
Bearing,  22  Minn.  376;  Armstrong  V. 
Hinds,  8  Minn.  254.  Neb. — Harrall  r. 
Gray,  12  Neb.  543,  11  N.  W.  851.  N.  Y. 
Woodhull  V.  Eosenthal,  61  N.  Y.  382; 
Hubbell  V.  Lerch,  58  N.  Y.  237;  Vande- 
voort  V.  Gould,  36  N.  Y.  639;  People 
V.  Mayor  of  New  York,  28  Barb.  240; 
Livingston  v.  Tanner,  12  Barb.  481; 
Ilulce  r.  Thompson,  9  How.  Pr.  113; 
Tompkins  &  White  v.  White,  8  How. 
Pr.  520.  N.  C— Garrison  v.  Cox,  99 
N.  C.  478,  6  S.  E.  124;  Gregory  v. 
Hobbs,  93  N.  C,  1.  Ohio.— McICinney 
V.  McKinney,  8  Ohio  St.  423;  Countee 
V  Armstrong,  9  Ohio  Dec.  (Peprint) 
62,  10  W.  L.  B.  339.  Okla.— Rodman 
V.  Davis,  34  Okla.  766,  127  Pac.  411. 
S.  D. — Campbell  v.  Equitable  Loan  & 
T.  Co.,  14  S.  D.  483,  85  N.  W.  1015. 
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[a]  An  action  of  trespass  to  try 
title  and  damages  for  trespass  com- 
mitted on  the  premises  mav  be  joined. 
Hillman  r.  Baumbach,   21   Tex.   203. 

16.  A  suit  (1)  to  have  certain  deeds 
declared  null  and  void,  one  to  quiet 
title  and  an  action  in  ejectment  can- 
not be  joined.  Tompkins  r.  Sprout,  55 
Cal.  31.  Contra,  bv  statute.  McKin- 
ley  V.  Britton,  55  Tiid.  App.  21,  103  N. 
E.  349.  (2)  But  an  action  to  procure 
the  cancellation  of  deeds  under  which 
defendant  holds  possession  of  the  prop- 
erty in  controversy  and  an  action  for 
the  recovery  of  possession  may  be 
joined  as  they  are  connected  with  the 
subject-matter  of  the  litigation.  Stock- 
Growers'  Bank  v.  Newton,  13  Colo. 
245,  22  Pac.  444.  (3)  So  also  may  an 
action  to  compel  the  execution  of  a 
deed  and  for  recovery  of  possession. 
Jennings  v.  Eeeves,  I'Ol  N.  C.  447,.  7 
S.  E.  897;  McMillan  V.  Edwards,  75 
N.  C.  81. 

As  to  joinder  in  eminent  domain 
proceedings,  see  8  Standard  Proc.  278. 

[a]  Trespass  and  ejectment  and 
trespass  quare  clausum  cannot  be  joined 
in  the  same  complaint.  Budd  v.  Bing- 
ham, 18  Barb.    (N.  Y.)   494. 

[b]  A  cause  of  action  to  quiet  title 
to  realty  and  one  for  a  breach  of  con- 
tract to  purchase  the  land  cannot  be 
joined.  Mitchell  v.  Pearson,  34  Colo. 
281,  82  Pac.  447.  See  also  Knight  v. 
Boring,  38  Colo.  153,  87  Pac.  1078. 
See  the  title  "Quieting  Title." 

17.  Boles  V.  Cohen,  15  Cal.  151;  Sul- 
livan r.  Davis,  4  Cal.  291  (in  which 
the  court  says  the  section  does  not  in- 
tend merely  to  give  the  power  of  unit- 
ing these  as  different  causes  in  one 
action  but  treating  the  recovery  of  real 
estate  and  the  rents  and  profits  or 
damages  as  one  cause  of  action,  it  al- 
lows many  such  causes  to  be  united) ; 
Empire  Eanch  &  Cattle  Co.  v.  Howell, 
23  Colo.  App.  386,  128  Pac.  474,  not 
referring  to  the  statute. 

[a]     Distinct  parcels  of  land  may  be 
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ize  the  joinder  of  an  action  to  recover  a  parcel  of  land  and  damages 
for  its  detention,  with  a  claim  for  damages  to  other  property  of  the 
plaintiff.^^  Under  this  statute  an  action  of  unlawful  detainer/^  or  a 
cause  of  action  for  ejectment,^"  and  a  cause  of  action  for  rents  and 
profits  may  be  joined,  but  a  connection  between  the  rents  and  profits 
and  the  withholding  must  be  shown. ^i  An  action  to  quiet  title  and 
an  action  in  ejectment  cannot  be  joined,^^  but  an  action  to  quiet  title 


included  in  the  same  complaint  where 
they  are  covered  by  the  same  title, 
and  the  action  equally  affects  all  par- 
ties. Beard  v.  Federv,  3  Wall.  (U.  S.) 
478,  494,  18  L.  ed.  88. 

[b]  If  contiguous  and  forming  part 
of  one  larger  tract,  actions  for  the  re- 
covery of  two  tracts  of  land  may  be 
joined  in  the  same  action.  Weeks  P. 
McPhail,  128  N.  C.  134,  38  S.  E.  292. 

[c]  In  Texas. — Two  distinct  tracts 
of  land  may  be  sued  for  in  one  action 
of  trespass  to  try  title  where  the  en- 
tire controversy  grows  out  of  the  same 
transaction.  Murrell  v.  Wright,  78 
Tex.  519,  15  S.  W.   156. 

18.  "Such  several  causes  of  action 
would  not  all  arise  out  of  a  transaction 
connected  with  one  subject  of  action. 
And  not  only  does  each  count  in  this 
complaint  describe  different  parcels  of 
real  estate,  but  plaintiff 's  title  thereto 
is  stated  to  have  accrued  at  different 
dates."  Holmes  v.  Williams,  16  Minn. 
164. 

19.  Merrill  v.  Dearing,  22  Minn.  376; 
Cordero  v.  Porto  Eico  Pub.  Co.,  9  P. 
E.   285. 

[a]  But  an  action  under  the  forcible 
entry  and  detainer  act  and  an  action 
by  a  landlord  for  unlawful  holding 
over  by  his  tenant  after  expiration  of 
the  lease  and  notice  to  quit,  cannot 
be  joined  as  they  are  incompatible. 
Polack  V.  Shafer,  46  Cal.  270. 

[b]  A  claim  to  recover  rent  under 
an  implied  contract  and  a  claim  to 
recover  damages  for  wrongful  occupa- 
tion of  the  premises  may  be  joined. 
Foster  v.  Hinson,  76  Iowa  714,  39  N. 
W.  682. 

20.  Kan. — Hanson  v.  Hanson,  86 
Kan.  622,  122  Pac.  100;  Seibert  v.  Bax- 
ter, 36  Kan.  189,  12  Pac.  934;  Scant- 
lin  V.  Allison,  32  Kan.  376,  4  Pac.  618; 
Black  V.  Drake,  28  Kan.  482;  Gatton  v. 
Tolley,  22  Kan.  678;  Scarborough  V. 
Smith,  18  Kan.  399.  Neb.— Fletcher  v. 
Brown,  35  Neb.  660,  53  N.  W.  577. 
Okla. — Eodman  v.  Davis,  34  Okla.  766, 
127   Pac.   411. 


See  cases  cited  supra,  this  section. 

[a]  A  claim  for  possession  with 
damages  for  its  detention  cannot  be 
joined  with  a  claim  for  consequential 
damages  arising  from  the  diversion  of 
a  public  road.  Bowles  r.  Sacramento 
Tp.  &  P.  E.  Co.,  5  Cal.  225. 

[b]  Causes  of  action  in  ejectment 
and  for  rents  and  profits  are  not  united 
because  they  are  founded  on  like 
grounds  of  recovery,  but  one  being  in 
the  nature  of  tort  and  the  other  of 
contract,  an  arbitrary  provision  of 
statute  was  deemed  necessary  and  en- 
acted to  authorize  their,  joinder.  Seibert 
V.  Baxter,  36  Kan.  189,"  12  Pac.  934. 

[c]  An  action  for  mesne  profits  and 
an  action  of  ejectment  may  be 
joined.  Piekelko  v.  Lake  View  Brew. 
Co.,  119  N.  Y.  Supp.  847.  See  the  title 
"Mesne  Profits." 

21.  Tompkins  V.  White,  8  How.  Pr. 
(N.  Y.)    520. 

[a]  This  provision  is  a  substitute 
for  the  action  of  trespass  for  the 
mesne  profits,  and  the  mode  of  proceed- 
ing for  the  recovery  thereof  given  by 
the  statute  is  only  co-extensive  with 
that  action.  It  does  not  authorize  a 
claim  for  rents  and  profits  which  could 
not  be  recovered  in  the  old  action  of 
trespass.  The  mesne  profits — the  rents 
and  profits  during  the  dispossession  of 
the  plaintiff — are  the  only  rents  and 
profits  to  which  it  has  reference.  Tomp- 
kins V.  White,  8  How.  Pr.  (N.  Y.) 
520;  Countee  v.  Armstrong,  9  Ohio  Dec. 
(Eeprint)  62,  10  W.  L.  B.  339.  See 
also  Pengra  r.  Munz,  29  Fed.  830; 
Walker  v.  Mitchell,  18  B.  Mon.  (Ky.) 
541. 

22.  Tompkins  v.  Sprout,  55  Cal.  31. 
[a]     Contra    by    Statute. — McKinley 

v.  Britton,  55  Ind.  App.  21,  103  N.  E. 
349.  But  an  action  upon  the  unlawful 
maintenance  of  a  fence  constituting  a 
nuisance  cannot  be  joined  with  an  ac- 
tion for  the  recovery  of  real  estate 
and  to  quiet  title  thereto.  Giller  V. 
West,  162  Ind.  17,  69  N.  E.  548. 
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to  part  of  the  land  may  be  joined  with  ejectment  for  the  remainder." 
An  action  of  foreclosure  cannot  be  joined  vnth.  a  claim  to  recover 
possession  of  real  estate.^* 

e.  Partition.  —  Actions  for  partition  cannot  be  joined  with  other 
actions  unless  the  joinder  is  authorized  by  the  code.-^  In  some  of  the 
states,  the  subdivision  of  the  code  relating  to  actions  to  recover  prop- 
erty specifically  provides  for  actions  of  partition  and  allows  a  joinder 
of  claims  to  recover  real  property,  its  rents  and  profits  and  the  parti- 
tion thereof.^''  In  some  jurisdictions  a  joinder  of  ejectment  and 
partition  has  been  allowed  on  the  ground  they  are  connected  with 
the  same  subject-matter  in  litigation.-^  It  has  been  held  proper  to 
join  with  an  action  for  partition  an  action  to  declare  a  resulting 
trust,^®  or  an  action  for  an  account.-^  But  a  demand  for  the  recovery 
of  personal  property,^"  or  a  creditor's  bill  cannot  be  joined  with  a 
bill  for  partition  of  realty .^^ 

4.  Actions  Upon  Tort.  —  a.  Generally.  —  The  codes  of  most  states 
divide  injuries  into  three  classes,  injuries  to  person,  injuries  to  prop- 
erty and  injuries  to  character.  Under  this  classification  it  is  improper 
to  unite  a  cause  of  action  for  injuries  to  person  with  one  for  injury^^ 


23.  Lane  r.  Dowd,  172  Mo.  167,  72 
S,  W.  632  (both  are  connected  with 
the  same  subject  of  action,  the  land) ; 
"Wilkeson  v.  Miller,  63  Wash.  680,  116 
Pac.  268,  folloioing  Carlson  v.  Curren, 
48  Wash.  249,  93  Pac.  315. 

24.  Butler  University  v.  Conard,  94 
Ind.   353. 

25.  Partition  and  an  action  to  cstalj- 
lish  a  debt  against  an  estate  cannot 
be  joined.  Letson  v.  Evans,  33  Misc. 
437,  68  N.  Y.  Supp.  421. 

[a]  The  plaintiff  cannot  join  a 
claim  against  one  of  the  parties  in- 
terested for  services  rendered,  with  a 
claim  for  the  value  of  individual  prop- 
erty of  the  plaintiff  converted  in  a 
suit  for  partition  of  an  estate.  Oliver 
t\  Robertson,  41  Tex.  422. 

26.  Ohio   Gen.   Code,   §11,306. 

[a]  Actions  to  recover  real  proper- 
ty, with  or  without  damages,  rents  and 
profits,  partition,  and  to  quiet  title 
may  be  united  under  the  Indiana  code. 
Muffley  V.  Turner,  141  Ind.  580,  40  N. 
E.  913;  Cargar  v.  Fee,  140  Ind.  572,  39 
N.  E.  93.  Compare,  Bottorff  v.  Wise, 
53  Ind.  32;  Burrows  v.  Holderman,  31 
Ind.   412. 

[b]  Partition  and  demand  for  rents 
and  profits  is  not  joinder  of  tort  and 
contract.  Finch  v.  Baskerville,  85  N. 
C.  205.     See  infra,  V,  F,  8. 

27.  Hanson  v.  Hanson,  86  Kan.  622, 
122  Pac.  100;  Scantlin  v.  Allison,  32 
Kan.   376,   4   Pac.   618;    Scarborough   v. 
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Smith,  18  Kan.  399.  See  Edde  r.  Pash- 
pah-o,  5  Kan.  App.  115,  48  Pac.  884; 
Grimes  r.  Miller,  221  Mo.  636,  121  S.  W. 
21.  See  also  Mooney  v.  Kennett,  19 
Mo.  551.  Contra,  Gott  v.  Powell,  41 
Mo.  416. 

28.  Buchanan  r.  Buchanan,  38  S.  C. 
410,  17  S.  E.  218. 

29.  Perry  r.  Richardson,  27  Ohio  St. 
110,  118,  accounting  for  rents  and 
profits.  But  compare.  Shanks  v.  Mills, 
25  S.  C.  358. 

[a]  Partition  and  a  claim  for 
share  of  sum  paid  to  discharge  a  lien 
is  not  misjoinder.  Bogardus  f.  Parker, 
7  How.  Pr.   (N.  Y.)   305. 

30.  Granger  v.  Granger  (Iowa),  154 
N.  W.  305. 

31.  Dewey  r.  Ward,  12  How.  Pr.  (N. 
Y.)    419. 

32.  Cal.— Bowman  v.  Wohlke,  166 
Gal.  121,  135  Pac.  37;  Lamb  v.  Har- 
baugh,  105  Cal.  680,  689,  39  Pac.  56; 
Thelin  v.  Stewart,  100  Cal.  372,  34  Pac. 
861;  McCarty  r.  Fremont,  23  Cal.  196. 
Haw. — De  Arruda  r.  Morton,  17  Haw. 
126.  Idaho. — Kruger  v.  St.  Joe  Lumber 
Co.,  11  Idaho  504,  83  Pac.  695.  N.  Y. 
Townsend  v.  Coon,  7  Civ.  Pro.  56; 
Tavlor  v.  Metropolitan  E.  R.  Co.,  20 
Jones  &  S.  299;  Vock  v.  Auterbourn,  66 
Misc.  222,  122  N.  Y.  Supp.  1023. 

Wliere  injuries  arise  out  of  same 
transaction,  see  supra,  III,  G,  1,  d; 
V,  E,  1. 

[a]     An    action    for   waste     on    real 
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to  property,  or  charaeter.^^  j^  ^^^^  ^^  ^^ie  codes,  injuries  to  person 
and  to  property  are  placed  in  the  same  subdivision,''*  and  under  this 
subdivision  damages  for  injuries  to  person  and  property  may  be  re- 
covered in  one  action.^^  In  one  state  a  joinder  is  specifically  allowed 
in  certain  cases.=^°  Others  allow  a  joinder  in  the  same  pleading  of  all 
claims  arising  ex  delicto  between  the  same  parties,^^  but  not  in  the 
same  count.^^ 

b.     Injuries  to  Person.  — A  plaintiff  may  unite  several  causes  of 
action  where  they  arise  out  of  injuries  to  the  person,^^  if  they  do  not 


property  and  an  action  for  damages  for 
assault  cannot  be  united  in  one  com- 
plaint. Kruger  v.  St.  Joe  Lumber  Co., 
11  Idaho  504,  83  Pac.  695. 

[b]  It  is  a  misjoinder  to  join  an 
action  for  injury  to  joint  property  with 
an  independent  action  for  assault  and 
battery  to  each  plaintiff.  Grant  v.  Mc- 
Carty,  38  Iowa  468. 

[c]  An  action  for  alienation  of  af- 
fections and  an  action  for  conversion 
of  personal  property  cannot  be  joined. 
Crowell  V.  Truesdell,  67  App.  Div.  502, 
73  N.  Y.  Supp.  1013. 

33.  Cal.— Bowman  v.  Wohlke,  166 
Cal.  121,  135  Pac.  37.  Kan.— Harris 
V.  Avery,  5  Kan.  146.  N.  Y. — Ander- 
son V.  Hill,  53  Barb.  238;  Paul  v.  Ford, 
117  App.  Div.  151,  102  N.  Y.  Supp. 
359;  Green  v.  Davies,  100  App.  Div. 
359,  91   N.  Y.  Supp.  470. 

34.  Ky.— Code,  §83.  N.  C— Code, 
§469.     Wis.— St.  1898,   §2647. 

[a]  Scope  of  Class. — The  class  of 
actions  arising  out  of  "injuries,  with 
or  without  force,  to  person  or  prop- 
erty" would  seem  to  include  all  in- 
juries whatever  to  person  or  property, 
whether  real  or  personal,  direct  or  con- 
sequential, and  whether  the  damages 
are  given  by  statute  or  common  law, 
single  or  double.  It  certainly  includes 
all  actions  of  trespass  or  case  under 
the  common-law  practice.  Clark  v. 
Hannibal  &  St.  J.  K.  E.  Co.,  36  Mo. 
202. 

[b]  Trespass  upon  lands  and  con- 
version of  personalty  may  be  joined 
in  Texas.  Carter  v.  Wallace,  2  Tex. 
206. 

35.  Freeman  v.  Webb,  21  Neb.  160, 
31  N.  W.  656. 

36.  §427  of  the  California  Code  of 
Civ.  Proc.  has  the  proviso  "that  causes 
of  action  for  injuries  to  person  and 
injuries  to  property,  growing  out  of 
the  same  tort,  may  be  joined  in  the 
same  complaint,  and  it  is  not  required 
that  they  be  stated  separately." 


37.  Ala.— Code,  §5328;  Central  of 
Ga.  E.  Co.  V.  Morgan,  161  Ala.  483, 
49  So.  865;  Alabama  G.  So.  R.  Co.  v. 
Shahan,  116  Ala.  302,  22  So.  509.  D.  C. 
See  Code,  §1532.  Ga.— Code,  §4944; 
Brock  V.  Wildey,  132  Ga.  19,  63  S.  E. 
794;  Cooper  v.  Portner  Brew.  Co.,  112 
Ga.  894,  38  S.  E.  91. 

[a]  In  Texas.— (1)  Suit  for  damages 
arising  from  two  distinct  torts  by  the 
same  parties  may  be  joined.  Cody  v. 
Lowry  (Tex.  Civ.  App.),  91  S.  W.  1109. 
(2)  A  plaintiff  may  set  up  a  cause  of 
action  for  damages  for  flooding  plain- 
tiff's land  and  join  an  action  for  ar- 
rest growing  out  of  the  controversy 
about  the  water.  Cody  v.  Lowry  (Tex. 
Civ.  App.),  91   S.  W:  1109. 

[b]  A  cause  of  action  for  libel  and 
one  for  violation  of  the  right  of 
privacy  can  be  joined,  both  being 
torts,  Pavesich  v.  New  England  Life 
Ins.  Co.,  122  Ga.  190,  50  S.  E.  68. 

[c]  Actions  of  libel  and  trespass  to 
person  may  be  joined.  Eansone  v. 
Christian,  56  Ga.  351. 

[d]  Counts  for  trespass  for  enter- 
ing upon  plaintiff's  land  and  carrying 
away  wheat,  and  for  taking  and  carry- 
ing away  the  proceeds  and  profits  of 
the  same  land  for  the  same  time  may 
be  joined.  Oglesby  v.  Stodghill,  23 
Ga.  590. 

[e]  Trover  and  an  action  on  the 
case  against  a  carrier  for  negligence 
in  the  performance  of  a  duty  it  had 
undertaken  may  be  joined.  Southern 
Express  Co.  v.  Palmer  &  Co.,  48  Ga. 
85. 

[f]  Causes  of  action  for  malicious 
prosecution,  malicious  arrest  and  false 
imprisonment,  all  sounding  in  tort,  may 
be  joined  where  the  parties  to  each  are 
the  same.  Page  r.  Citizens'  Banking 
Co.,  Ill  Ga.  73,  36  S.  E.  418. 

38.  Southern  Rv,  Co.  v.  Hanbv,  166 
Ala.  641,  52  So.  334.  See  generally  the 
title  "Duplicity." 

39.  Ky.— Louisville   &  N.  R.   Co.  v. 
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violate  the  general  rules  requiring  them  to  affect  all  the  parties  to 
the  action,  etc.*"  False  imprisonment  and  malicious  prosecution,^^ 
may  be  joined  but  false  imprisonment  and  slander  cannot,*^  unless  they 
arise  out  of  the  same  transaction.*^ 

e.  Injuries  to  Property.  —  Causes  of  action  arising  out  of  injuries 
to  property,  although  independent  and  distinct,  may  be  joined  in  the 
same  complaint  or  petition,**  if  they  otherwise  conform  to  the  general 


Adams,  148  Ky.  513,  147  S.  W.  384. 
N.  C— Howell  V.  Fuller,  151  N.  C,  315, 
66  S.  E.  131;  Bryan  v.  Stewart,  123 
N.  C.  92,  31  S.  E.  286.  N.  D.— Slattery 
V.  Ehud,  23  N.  D.  274,  136  N.  W.  237. 
Wash. — Clark  v.  Great  Northern  E.  Co., 
31  Wash.  658,  72  Pac.  477. 

[a]  A  complaint  in  an  action  for 
damages  for  unlawful  arrest  in  con- 
tempt proceedings  which  in  one  count 
charges  oppression  and  in  another  a 
conspiracy  to  cheat  and  defraud  is  not 
demurrable  for  misjoinder  of  causes 
of  action.  Chambers  v.  Oehler,  104 
Iowa  278,  73  N.  W.  481. 

[b]  An  action  whicli  at  common 
law  would  have  been  trespass  and 
one  which  would  have  been  trespass  on 
the  case  may  be  united  under  the  class 
of  injuries  to  the  person.  Chrisman  i". 
Carney,  33   Ark.  316. 

fc]  Actions  for  criminal  conversa- 
tion and  for  alienation  of  affections 
may  be  joined.  Merritt  V.  Cravens,  168 
Ky.  155,  181  S.  W.  970. 

40.  N.  C— Howell  v.  Puller,  151  T^. 
C.  315,  66  S.  E.  131.  Ore.— Dahms  r. 
Sears,  13  Ore.  47,  11  Pac.  891.  Wash. 
Clark  V.  Great  Northern  E.  Co.,  31 
Wash.  658,  72  Pac.  477. 

See  supra,  V,  E. 

41.  Ark. — Chrisman  'v.  Carnev,  33 
Ark.  316.  Neb.— Scott  v.  Flowers,  60 
Neb.  675,  84  N.  W.  81.  N.  Y.— Marks 
V.  Townsend,  97  N.  T.  590;  Warren  v. 
Dennett,  17  Misc.  86,  39  N.  Y.  Supp. 
830;  Thorp  v.  Carvalho,  14  Misc.  554, 
36  N.  Y.  Supp.  1.  Contra,  Nebenzahl 
V.  Townsend,  61  How.  Pr.  353,  on  the 
ground  they  are  inconsistent.  Tex. 
San  Antonio,  etc.  E.  Co.  v.  Griffin,  20 
Tex.  Civ.  91,  48  S.  W.  542,  where  both 
gi-ew  out  of  one  continuous  transac- 
tion. 

See  8  Standard  Proc.  967,  and  the 
title  "Malicious  Prosecution." 

[a]  When  they  arise  out  of  the 
same  transaction  malicious  prosecution 
and  false  imprisonment  may  be  joined. 
Scott  V.  Flowers,  60  Neb.  675,  84  N. 
W.   81. 
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42.  Kan. — Harris  v.  Avery,  5  Kan. 
146.  Ky.— Dragoo  v.  Levi,  2  Duv.  520. 
N.  Y.— De  Wolfe  v.  Abraham,  151  N. 
Y.  186,  45  N.  E.  455,  reversing  6  App. 
Div.  172,  39  N.  Y.  Supp.  1029;  Kipp 
r.  Siegel  Cooper  Co.,  136  App.  Div. 
918,  120  N.  Y.  Supp.  988. 

See  infra,  V,  F,  4,  d. 

43.  Harris  v.  Averv,  5  Kan.  146. 
See  generally  V,  E,  1;  V,  F,  5. 

44.  Ala. — Alabama  G.  S.  E.  Co.  v. 
Shahan,  116  Ala.  302,  22  So.  509.  CaL 
More  r.  Massini,  32  Cal.  590;  Fraler 
r.  Soars  Union  Water  Co.,  12  Cal.  555. 
Colo. — Crissey  &  F.  L.  Co.  i".  Denver 
&  E.  G.  E.  Co.,  17  Colo.  App.  275,  68 
Pac.  670.  Idaho. — Frepons  v.  Grostein, 
12  Idaho  671,  87  Pac.  1001,  injuries 
to  property  arising  out  of  the  same 
contract  may  be  joined.  Ky. — Louis- 
\ille  &  N.  E.  Co.  r.  Hoskins,  15  Ky. 
L.  Eep.  238.  Mo.— Sinclair  v.  Mis- 
souri, K.  &  T.  E.  Co.,  70  Mo.  App. 
588;  Eoberts  v.  Quincy,  etc.  E.  Co.,  43 
Mo.  App.  287.  N.  Y. — Stines  V.  New 
York,  154  App.  Div.  276,  138  N.  Y. 
Supp.  962;  Grogan  r.  Lindcman,  Code 
Eep.  N.  S.  287;  Eodgers  v.  Eodgers,  11 
Barb.  595.  Neb. — Freeman  v.  Webb, 
21  Neb.  160,  31  N.  W.  656.  N.  C. 
Lvon  V.  Atlantic  Coast  Line  E.  Co., 
165  N.  C.  143,  81  S.  E.  1.  Ohio.— Cin- 
cinnati, S.  &  C.  E.  Co.  f.  Cook,  37 
Ohio  St.  265.  S.  D.— Tripp  v.  Yankton, 
10  S.  D.  516,  74  N.  W.  447.  Utah. 
Thomas  v.  Blythe,  44  Utah  1,  137  Pac. 
396.  Wis. — Eideout  v.  Milwaukee,  etc. 
E.  Co.,  81  Wis.  237,  51  N.  W.  439; 
Brickner  Woolen  Mills  Co.  V.  Henry,  73 
Wis.   229,  40  N.  W.  809. 

[a]  Counts  for  the  use  of  land,  for 
damages  for  trespass  in  the  occupation 
and  manner  of  its  use  and  for  injury 
to  the  land  by  obstruction  of  streets 
and  allej'  in  front  of  it  may  be  joined. 
Jenks  r.  Lansing  Lumber  Co.,  97  Iowa 
342,  66  N.  W.  231. 

[b]  The  obtaining  (1)  of  money  or 
property  by  fraud  and  deceit  is  an 
injury  to  property  and  a  cause  of  ac- 
tion therefor  may  be  joined  with  other 
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rules  heretofore  diseiissed.^^  j^j^  injury  to  property  has  been  defined 
to  be  any  actionable  injury  whereby  one's  property  is  impaired  or 
his  estate  diminished.**^  rp^^g  causes  of  action  may  be  joined  although 
the  property  injured  be  the  same  or  different,*^  either  real  or  per- 
sonal.^8  rphe  means  whereby  the  injuries  are  effected  is  not  mate- 
rial.*9     Some  of  the  rights  infringed  may  be  legal,  others  equitable 


actions  for  obtaining  money  by  deceit 
or  other  injuries  to  property.  N.  Y. 
Wallace  v.  Jones,  182  N.  Y.  "37,  74  N. 
E.  576;  Cleveland  v.  Barrows,  59  Barb. 
364;  De  Silver  r.  Holden,  18  Jones  & 
S.  236  (conversion  and  obtaining  prop- 
erty by  false  representations) ;  Hutch- 
inson V.  Young,  93  App.  Div.  407,  87 
N.  Y.  Supp.  678;  Benedict  v.  Guardian 
Trust  Co.,  58  App.  Div.  302,  68  N.  Y. 
Supp.  1082.  Wash.— Bell  v.  Jovita 
Heights  Co.,  71  Wash.  7,  127  Pac.  289. 
Wis.— Gilbert  v.  Loberg,  83  Wis.  189, 
53  N.  W.  500.  (2)  Claims  for  money 
wrongfully  -withheld  and  claims  for 
money  fraudulently  exacted  and  paid 
may  be  joined.  Kraemer  v.  Deuster- 
mann,  37  Minn.  469,  35  N.  W.  276. 

[c]  Two  Trespasses.  —  A  wrongful 
entry  upon  plaintiff's  land  in  1881 
and  wrongful  taking  away  of  fish  may 
be  joined  with  a  cause  of  action  for 
a  like  entry  in  1882  and  the  catching 
and  killing  of  muskrats  thereon.  What- 
ling  V.  Nash,  41  Hun  (N.  Y.)   579. 

[d]  Tre^ass  and  Condemnation 
Suit. — An  action  against  a  railroad 
company  for  trespass  in  building  its 
road  on  plaintiff's  land  without  license 
or  condemnation  cannot  be  joined  with 
a  proceeding  by  the  company  to  con- 
demn the  land.  Blesch  v.  Chicago  & 
N.  W.  Ey.  Co.,  44  Wis.  593. 

[e]  Distinct  Nuisances. — Any  num- 
ber of  separate  causes  of  action  for 
distinct  nuisances  mav  be  joined. 
Astill  V.  South  Yuba  Water  Co.,  146 
Cal.  55,  79  Pac.  594;  Hess  V.  Buffalo 
&  Niagara  Falls  R.  E.  Co.,  29  Barb. 
(N.  Y.)    391. 

45.  See  supra,  V,  E. 

46.  Benedict  v.  Guardian  Trust  Co.,. 
58  App.  Div.  302,  68  N.  Y.  Supp.  1082; 
Bell  V.  Jovita  Heights  Co.,  71  Wash. 
7,   127   Pac.    289. 

[a]  A  failure  to  perform  a  duty 
which  relates  to  the  use  of  real  prop- 
erty in  a  convenient  and  proper  man- 
ner is  not  an  injury  to  real  property. 
There  must  be  a  trespass,  a  tort,  or 
some  act  which  takes  away  from  or 
reduces    the    value    of     such     property. 


Thomas  v.  Htica  &  Black  River  R.  Co., 
97  N.  Y.  245. 

fb]  Exacting  Excessive  Railroad 
Fare. — The  wrongful  taking  of  an- 
other's property  is  an  injury  to  prop- 
erty, thus  the  wrongful  demanding  and 
receiving  by  a  railroad  company  of 
money  for  fare  in  excess  of  the  amount 
authorized  by  law  is  an  injury  to 
property.  Several  causes  of  action  for 
such  injuries  may  be  united  in  the 
same  petition.  Cincinnati,  S.  &  C.  R. 
Co.  V.  Cook,  37  Ohio  St.  265. 

[e]  A  cause  of  action  charging  a 
breach  of  contract  to  take  ample  pre- 
cautions to  protect  certain  work  against 
injury  by  fire  and  to  make  good  the 
damage  is  not  an  injury  to  property 
within  the  meaning  of  a  statute  defin- 
ing an  "injury  to  property"  to  be 
"an  actionable  act  whereby  the  estate 
of  another  is  lessened,  other  than  a  per- 
sonal injury,  or  the  breach  of  con- 
tract," and  cannot  be  joined  with  a 
cause  of  action  for  damages  for  injury 
to  the  same  property  through  negli- 
gence of  the  defendant.  Lord  Elec. 
Co.  V.  Barber  Asphalt  Pav.  Co.,  165 
App.   Div.   399,   150   N.  Y.   Supp.   1000. 

47,  Cal.— More  v.  Massini,  32  Cal. 
590.  Mo. — Sinclair  r.  Missouri,  K.  & 
T.  Ry.  Co.,  70  Mo.  App.  588.  Wash. 
McClure  v.  Campbell,  42  Wash.  252,  84 
Pac.  825.  Wis. — Rideout  r.  Milwaukee, 
etc.  R.  Co.,  81  Wis.  237,  51  N.  W.  439. 

[a]  Where  by  the  same  act,  a  de- 
fendant injured  certain  property  and 
converted  other  property,  the  plaintiff 
may  join  a  cause  of  action  for  the 
property  converted  with  a  cause  of  ac- 
tion for  that  injured.  McClure  V. 
Campbell,   42   Wash.   252,   84  Pac.   825. 

[b]  Trespass  and  trover  can  bo 
joined  only  when  they  relate  to  the 
same  subject-matter,  under  the  Ala- 
bama statute.  Gulf  Yellow  Pine  Co.  V. 
Urkuhart,  151  Ala.  452,  44  So.  555. 

48,  More  v.  Massini,  32  Cal.  590. 
See   cases   cited   supra,   this   section. 

49,  Bell  V.  Jovita  Heights  Co.,  71 
Wash.  7,  127  Pac.  289. 
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in  charaeter,s°  thus  it  is  allowable  to  pray  for  an  injunction  in  ad- 
dition to  the  legal  remedy.^^  A  complaint  so  framed  is  regarded  by 
some  courts  as  averring  one  cause  of  aetion,^^  though  by  others  as 
stating  more  than  one  cause  of  action.^^  The  right  of  the  plaintiff  to 
redress  may  be  original  as  to  one  injury,  while  as  to  the  others  the 
right  may  have  come  to  him  by  assignment.^* 

d.  Injuries  to  Character.  —  Another  class  named  in  the  code  is  in- 
juries to  character.^^  Under  this  section,  a  plaintiff  may  unite  in 
one  complaint  two  or  more  separate  causes  of  action  for  slander  or 
for  libel,^''  a  count  in  libel  with  one  in  slander,^^  or,  it  has  been  held, 
a  cause  of  action  for  slander  or  libel  and  a  cause  of  action  for  malicious 
prosecution,  or  all  three.^* 

5.  Claims  Arising  Out  of  the  Same  Transaction,  or  Transaction 
Connected  With  the  Subject  of  Action.  —  a.  In  General.  —  The  codes 
of  many  states  permit  a  joinder  of  causes  of  action  when  they  arise 
out  of  the  same  transaction  or  when  they  arise  out  of  transactions 
connected  with  the  same  subject  of  action.^^ 


50.  More  v.  Massini,  32  Cal.  590. 
See   infra,  V,  F,   7. 

51.  A  cause  of  action  of  trespass  to 
land  may  be  joined  with  one  to  enjoin 
a  threatened  injury  and  commission  of 
waste  (More  r.  Massini,  32  Cal.  590), 
or  to  restrain  further  or  additional 
trespass  threatened  to  be  committed 
upon  the  property.  Jacob  v.  Lorenz, 
98  Cal.  332,  33  Pac.  119. 

52.  See  supra,  III.  D. 

53.  Jacob  V.  Lorenz,  98  Cal.  332,  33 
Pac.  119. 

54.  Cal, — More  v.  Massini,  32  Cal. 
590.  N.  Y. — Benedict  i:  Guardian  Trust 
Co.,  58  App.  Div.  302,  68  N.  Y.  Supp. 
1082.  Wash.— Polk  v.  Spokane  Inter- 
state Fair,  73  Wash.  610,  132  Pac. 
401;  Bell  V.  .Jovita  Heights  Co.,  71 
Wash.  7,  127  Pac.  289. 

55.  See  the  codes,  and  Hargan  v. 
Purdy,  93  Ky.  424,  20  S.  W.  432;  Wat- 
son V.  Hazzard,  3  Code  Rep.  (N.  Y.) 
218. 

As  to  joinder  with  injuries  to  per- 
son, see  V,  E,  1;  V,  F,  4,  b. 

56.  Ga. — Central  of  Georgia  E.  Co. 
r.  Sheftall,  118  Ga.  86.5,  45  S.  E.  687. 
Ind. — Swinney  r.  Nave,  22  Ind.  178. 
Ey.— Fred  r.  Travlor,  115  Kv  94  7'^ 
S.  W.  768.  Mo.— Flowers  r.  Smith,'214 
Mo.  98,  129,  112  S.  W.  499.  Ohio.— Al- 
pin  r.  Morton,  21  Ohio  St.  536.  Wis. 
Hellstern  v.  Katzer,  103  Wis.  391,  79 
N.  W.  429. 

See  the  title   "Libel  and  Slander." 

57.  Ky. — Hargan  v.  Purdy,  93  Kv. 
424,  20  S.  W.  432;  Hargan 'i-.  PurdV, 
14    Ky.    L.    Rep.    383,    20    S.    W.    432. 
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N.  Y.— Martin  v.  Mattison,  8  Abb.  Pr. 
3,  Wis.— Noonan  v.  Orton,  32  Wis. 
106. 

58.  Shore  r.  Smith,  15  Ohio  St.  173. 
See  also  Cal.  Code  Civ.  Proc.  427. 
Contra,  Dragoo  r.  Levi,  63  Ky.  520 
(on  the  ground  that  malicious  arrest 
and  false  imprisonment  is  an  injury  to 
person);  Tandv  r.  Riley,  26  Ky.  L.  Rep. 
98,  80  S.  W.   776. 

[a]  In  New  York  it  has  been  held 
that  malicious  prosecution  is  an  injury 
to  character  and  joinable  with  slander. 
Watts  r.  Hilton,  3  Hun  606;  Hull  V. 
Yreeland,  18  Abb.  Pr.  182;  Martin  V. 
Mattison,  8  Abb.  Pr.  3;  Watson  v.  Haz- 
zard, 3  Code  Rep.  218.  But  this  rule 
has  been  changed  by  the  code.  Green 
r.  Davies,  182  N.  Y.  499,  75  N.  E.  536, 
91  X.  Y.  Supp.  470. 

59.  Ala. — Atlantic  Coast  Line  R.  Co. 
r.  Jones,  9  Ala.  App.  499,  63  So.  693, 
causes  of  action  arising  «ut  of  the 
same  transaction  and  relating  to  the 
same  subject-matter.  Cal. — Code  Civ. 
Proc,  §427.  Conn. — Gen,  Laws.  Idaho. 
Fnfried  r.  Libert,  20  Idaho  708,  119 
Pac.  885.  Kan.— Code  1868.  Minn. 
Gen.  St.,  §7780;  Hunt  r.  Dean,  91  Minn. 
96,  97  N".  W.  574;  Fish  r.  Berkey,  10 
Minn.  199;  ]\rontgomerv  v.  McEwen,  7 
Minn.  351.  Mo.— Ann.'St.,  §593.  Neb. 
St.,  §1090;  Phoenix  Ins.  Co.  v.  Mc- 
Evonv,  52  Neb.  566,  72  N.  W.  956.  N.  J. 
Murphv  r.  Patten  (N.  J.  L.),  85  Atl. 
56.  N.  Y.— New  York  &  N.  H.  R.  R. 
Co.  r.  Sehuvler,  17  N.  Y.  592;  Olin  V. 
Arendt,  35 'App.  Div.  529,  54  N.  Y. 
Supp.    820;    Woolf   v.  Barnes,  46  Misc. 
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The  courts  have  found  this  subdivision  of  the  code  to  be  difficult 
of  interpretation  and  construction,  and  their  decisions  are  not  har- 
monious as  to  the  definition  and  application  of  its  terms.'^°  It  has 
been  said  that  it  is  impracticable  to  lay  down  a  general  rule  which 
will  serve  as  a  guide  for  future  cases,  and  that  it  is  safer  for  the 
courts  to  pass  upon  the  question  as  each  case  is  presented.^^  The 
words  of  the  code  which  have  been  found  so  difficult  of  explanation 
by  the  courts  have  been  used  by  courts  and  text  writers  in  defining 
the  limits  of  the   equity  expression,   "multifariousness,"^-  and  con- 


169,  93  N.  Y.  Supp.  219.  N.  C— Code 
Civ.  Proc,  §267;  Cook  v.  Smith,  119 
N.  C.  350,  353,  25  S.  E.  958;  Garrison 
V.  Cox,  99  N.  C.  478,  6  S.  E.  124; 
Heggie  v.  Hill,  95  N.  C.  303;  Hamlin 
V.  Tucker,  72  N.  C.  502.  N.  D.— Code 
Civ.  Proc,  §5291.  Ohio,— Code  Civ. 
Proc,  §11,306;  First  Nat.  Bank  V.  C. 
N.  B.  &  T.  P.  E.  Co.,  9  Ohio  Dec  (Ee- 
print)  702,  16  W.  L.  B.  399;  Countee 
V.  Armstrong,  9  Ohio  Dec.  (Eeprint) 
62,  10  W.  L.  B.  339;  Marion  Dep.  Bank 
V.  McWilliams,  2  Ohio  Dec.  (Eeprint) 
142,  1  W.  L.  B.  571.  Okla.— Code  Civ. 
Proc,  §4738.  S,  C— Code  Civ.  Proc, 
§218;  Pollock  v.  Carolina  B.  &  L.  Assn., 
48  S.  C.  65,  25  S.  E.  977.  S.  D.— Code 
Civ.  Proc,  §144.  Utah.— Code  Civ. 
Proc,  §2961.  Wis.— St.,  §2647;  Badger 
Tel.  Co.  V.  Wolf  Eiver  Tel.  Co.,  120 
Wis.  169,  97  N.  W.  907;  Endress  v. 
Shove,  110  Wis.  133,  85  N.  W.  653; 
Moon  V.  McKnight,  54  Wis.  551. 

[a]  This  clause  is  not  incorporated 
in  the  codes  and  practice  acts  of  some 
states.  Ark.— Kirby's  Dig.,  §6079. 
Colo.— Code  Civ.  Proc,  §76.  Idaho. 
Code  Civ.  Proc,  §3205.  Ind.— Burns' 
Ann.  St.,  1914,  §279.  Ky.— Code,  1895, 
§83.  Mont.— Eev.  Code,  §6533.  Nev. 
Eev.  Laws,  1912,  §5039. 

[b]  In  Texas,  when  causes  of  action 
are  connected  with  each  other  or  grow 
out  of  the  same  transaction  they  may 
be  joii^ed.  Hoskins  v.  Velasco  Nat. 
Bank,  48  Tex.  Civ.  App.  246,  107  S.  W. 
598;  Harris  v.  Cain,  41  Tex.  Civ.  App. 
139,  91  S.  W.  866.  See  also  Murrell 
V.  Wright,  78  Tex.  519,  15  S.  W.  156; 
Jones  V.  Ford,  60  Tex.  127;  Craddock 
V.   Goodwin,   54   Tex.  578. 

[e]  This  section,  it  must  be  noted, 
provides  for  two  cases;  first,  a  joinder 
of  causes  of  action  arising  out  of  the 
same  transaction,  and  second,  a  joinder 
of  causes  of  action  when  they  arise 
out  of  transactions  connected  with  the 
subject  of  action.  See  Suber  v.  Allen, 
13  S.  C.  317. 


[d]  An  action  against  the  maker 
of  a  promissory  note  to  collect  the 
note  and  foreclose  a  lien  given  as 
security,  and  an  action  against  a  per- 
son wlao  sold  the  plaintiff  the  notes 
praying  judgment  against  him  for  the 
amount  paid  in  the  event  the  court 
found  that  no  lien  existed,  may  be 
joined,  as  the  latter  cause  of  action 
was  connected  with  and  grew  out  of 
the  first  cause  of  action.  Harris  v. 
Cain,  41  Tex.  Civ,  App.  139,  91  S.  W. 
866. 

[e]  A  general  allegation  that  the 
causes  of  action  therein  contained  arise 
from  the  same  transaction  does  not 
establish  that  fact.  Flynn  v.  Bailey, 
50  Barb,   (N.  Y.)    73, 

60,  N.  Y.— Wiles  v.  Suydam,  64  N. 
Y.  173,  178;  New  York  &  N.  H.  E.  E. 
Co.  V.  Schuyler,  17  N.  Y.  592;  Holmes  v. 
Abbott,  6  N.  Y.  Supp.  943;  Sweet 
V.  Ingerson,  12  How.  Pr.  331.  N.  C, 
Hawk  V.  Pine  Lumber  Co.,  145  N.  C. 
48,  58  S.  E.  603;  Young  v.  Young,  81 
N.  C.  91;  North  Carolina  Land  Co.  v. 
Beatty,  69  N.  C.  329.  Okla.— Stone  v. 
Case,  34  Okla.  5,  124  Pac  960,  43  L. 
E.  A.  (N.  S.)  1168.  S.  D.— Tripp  v. 
Yankton,  10  S.  D.  516,  74  N.  W,  447. 
Wis.— McArthur  V.  Moffet,  143  Wis. 
564,  128  N.  W.  445,  83  L.  E.  A.  (N.  S.) 
264. 

61,  Wiles  V.  Suydam,  64  N.  Y.  173. 

[a]  "Its  construction  and  applica- 
tion are  to  be  largely  measured  by  ex- 
pediency and  the  circumstances  of  each 
case  rather  than  by  any  inflexible 
rule."  Barkley  v.  Williams,  30  Misc. 
687,   64  N.   Y.   Supp.   318. 

62,  See  the  following  cases:  Ala. 
Halstead  v.  Shepard,  23  Ala.  558,  560. 
Cal.— Wilson  r.  Castro,  31  Cal.  420.  la. 
Bowers  v.  Keesecher,  9  Iowa  422.  Me. 
Warren  v.  Warren,  56  Me.  360;  Foss 
v.  Haynes,  31  Me.  81.  Mo.— McGloth- 
lin  V.  Hemery,  44  Mo.  350.  N,  Y, 
Variek  v.  Smith,  5  Paige  Ch.  137,  160, 
Tex. — Harless     v.     Haile      (Tex.      Civ. 
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sequently  resort  is  sometimes  made  to  the  equity  practice  to  determine 
whether  the  causes  of  action  arise  out  of  the  same  transaction.^^ 

b.  Causes  Arising  Out  of  the  Same  Transaction.  —  Transaction 
Defined.  —  It  is  clear  that  the  word  "transaction"  does  not  mean  the 
same  as  the  words  "same  subject  of  action, '"^^  or  "cause  of  action. "«^ 
The  word  "transaction"  in  the  first  phrase  does  not  mean  the  same 
as  the  word  "transaction"  in  the  second  phrase  of  the  subdivision.^^ 
The  transaction  in  the  first  phrase  is  not  confined  to  a  single  one  of 
a  series  of  connected  acts  transpiring  at  the  same  time;"  it  may  em- 
brace a  series  of  acts.^^  The  word  transaction  embraces  something 
more  than  contractual  relation.*^^  It  has  been  said  to  include  any  oc- 
currences or  affairs,  the  result  of  which  vests  in  a  party  the  right 
to  maintain  an  action,  whether  the  occurrences  be  in  the  nature  of 
tort  or  otherwise.^"  It  has  been  held  that  the  term  is  used  with  refer- 
ence to  and  expressive  of  all  the  acts  or  groups  of  related  acts  which 


App.),  174  S.  W.  1020.  Wis.— Board  of 
Supervisors  r.  Walbridge,  38  Wis.  179, 
189.  Eng. — Benson  v.  Hadfield,  5  Beav. 
546,  49  Eng.  Eeprint  690. 

See  also  Story's  Eq.  PL,  §284;  also 
§§272  and  530;  1  Dan.  Ch.  PI.  &  Pr. 
*335. 

63.  Young  V.  Young,  81  N.  C.  91. 
See  supra,  V,  A. 

[a]  "Before  this  section  of  the 
code  was  adopted,  the  doctrine  of  mul- 
tifariousness was  generally  understood 
by  the  profession,  and  as  the  code  Has 
in  the  main  conformed  to  the  equity 
practice,  it  may  be  well  to  look  to  those 
old  landmarks  for  a  guide  through  the 
mist  that  envelopes  this  subject.  We 
find  it  held  that  if  the  grounds  be  not 
entirely  distinct  and  unconnected;  if 
they  arise  out  of  one  and  the  same 
transaction,  or  series  of  transactions, 
forming  one  course  of  dealing,  and  all 
tending  to  one  end;  if  one  connected 
story  can  be  told  of  the  whole,  the  ob- 
jection of  multifariousness  does  not 
arise.  Story  Eq.  PI.,  sec.  271;  Bedsole 
v.  Monroe,  5  Tred.  Eq.  313.  And  if  the 
objects  of  the  suit  are  single,  and  it 
happens  that  different  persons  have 
separate  interests,  in  distinct  questions 
which  arise  out  of  the  single  object, 
it  necessarily  follows  that  such  differ- 
ent persons  must  be  brought  before 
the  court  in  order  that  the  suit  may 
conclude  the  whole  subject.  Selvido-'e 
V.  Hyde,  5  Mad.  Ch.  Rep.  138."  Young 
V.  Young,  81  N.   C.  91. 

64.  McArthur  v.  Moffet,  143  Wis. 
564,  128  N.  W.  445,  33  L.  R.  A.  (N.  S  ) 
264.  ^  ^ 

65.  McArthur  v.  Moffet,    143    Wis. 
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564,  128  N.  W.  445,  33  L.  R.  A.  (N.  S.) 
264;  Emerson  v.  Nash,  124  Wis.  369, 
102  N.  W.  921,  109  Am.  St.  Rep.  944, 
70  L.  R.  A.  326. 

66.  Stone  v.  Case,  34  Okla.  5,  124 
Pac.  960. 

67.  Policy  r.  Wilkinson,  5  N.  Y.  Civ. 
Proc.  135. 

68.  Craft  R.  M.  Co.  v.  Quinnipiac 
Brew.  Co.,  63  Conn.  551,  561,  29  Atl. 
76. 

69.  Craft  R.  "M.  Co.  v.  Quinnipiac 
Brew.  Co.,  63  Conn.  .551,  561,  29  Atl. 
76;  Mavberry  v.  Northern  Pac.  R.  Co., 
100  Minn.  79,  110  N.  W.  356. 

70.  Mavberrv  r.  Northern  Pac.  R. 
Co.,   100   Minn. '79,   110  N.  W.  356. 

[a]  Transaction. — "Any  event  in 
which  two  or  more  persons  are  actors, 
involving  a  right  which  may  presently 
or  by  what  may  proximately  occur  in 
respect  thereto,  be  violated,  creating 
a  redressible  wrong,  is  a  transaction 
within  the  meaning  of  the  statute." 
Emerson  v.  Nash,  124  Wis.  369, 
102  N.  W.  921.  Speaking  of  this 
definition,  the  court,  in  McArthur  v. 
Moffet,  143  Wis.  564,  128  N.  W.  445, 
33  L.  R.  A.  (N.  S.)  264,  s^id  it  is  un- 
doubtedly substantially  correct  if  it  be 
understood  that  the  definition  does  not 
mean  that  both  parties  must  actually 
be  present  in  order  that  an  event  or 
affair  may  rise  to  the  dignity  of  a 
transaction.  If  the  act  of  one  person 
wrongfully  invades  or  infringes  upon 
the  right  of  another  there  is  un- 
doubtedly a  "transaction,"  though  the 
injured  party  be  not  physically  pres- 
ent.    He   may   be   truly   called   a  par- 
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tieipant  in  the  act,  because  he  is  rep- 
resented by  his  right  which  is  invaded 
or   violated   by    his   adversary's   act. 

[b]  "A  transaction  is  something 
which  has  taken  place  whereby  a  cause 
of  action  has  arisen.  It  must  therefore 
consist  of  an  act  or  agreement,  or 
several  acts  or  agreements  having 
some  connection  with  each  other,  in 
which  more  than  one  person  is  con- 
cerned, and  by  which  the  legal  rela- 
tions of  such  persons  between  them- 
selves are  altered."  Craft  E.  Mach. 
Co.  V.  Quinnipiac  Brew.  Co.,  63  Conn. 
551,  561,  29  Atl.  76. 

[c]  The  words  "transaction"  is  a 
word  adopted  from  the  common  speech 
of  men  and  is  to  be  therefore  con- 
strued as  men  commonly  understand  it, 
when  applied  to  any  dealings  between 
the  parties  resvilting  in  wrongs,  with- 
out regard  to  whether  the  wrong  be 
done  by  violence,  neglect,  or  breach  of 
contract.  Craft  Ref.  M.  Co.  v.  Quinni- 
piac Brew.  Co.,  63  Conn.  551,  561,  29 
Atl.   76. 

[d]  "  'Transaction'  means  'the  do- 
ing or  performance  of  any  business, 
the  management  of  any  affair. '  Bouvier 
Law  Diet.  Prof.  Pomeroy  adopts  and 
approves  the  definition  of  Worcester: 
'The  act  of  transacting  or  conducting 
any  business,  negotiation,  manage- 
ment, a  proceeding.'  Pomeroy  Code 
Eemedies,  §473.  The  Century  Diction- 
ary defines  the  words  as  'the  manage- 
ment or  settlement  of  an  affair;  the 
doing  or  performing.'  "  Rogers  r. 
Wheeler,  89  App.  Div.  435,  85  N.  Y. 
Supp.   981. 

[e]  In  order  that  causes  of  action 
may  arise  out  of  the  same  transaction, 
there  must  be  a  "negotiation,  or  a 
proceeding,  or  a  conduct  of  business, 
between  the  parties,  of  such  a  nature 
that  it  produces,  as  necessary  results, 
two  or  more  different  primary  rights 
in  favor  of  the  plaintiff,  and  wrongs 
done  by  the  defendant  which  are  vio- 
lations of  such  rights."  Pom.  Rem., 
§*473,  4th  ed.;  §367.  Quoted  in  Me- 
Arthur  v.  Moffet,  143  Wis.  564,  571, 
128  N.  W.  445,  33  L.  R.  A.  (N.  S.) 
264. 

[f]  "Transaction  implies  mutuality, 
something  done  by  both  in  concert,  in 
which  each  takes  some  part."  Pom. 
Rem.,    §474. 

[g]  "The  inquiry  to  be  made  in  all 
cases  is.  Can  the  different  claims  al- 
leged in   the   complaint  be   established 


by  the  same  testimony?  In  other 
words,  would  the  same  testimony  which 
the  plaintiff  must  offer  to  sustain  his 
action  in  contract  sustain  his  action 
in  tort  and  vice  versa?  De  Wolfe  v. 
Abrahams,  151  N.  Y.  186,  45  N.  E. 
455."  Hochman  v.  New  Amsterdam 
Gas  Co.,  73  Misc.  453,  133  N.  Y.  Supp. 
386. 

[h]  Where  the  matter  in  contro- 
versy arises  out  of  contract,  the  word 
transaction  embraces  the  whole  pro- 
ceedings commencing  with  the  nego- 
tiation and  ending  with  the  perform- 
ance of  the  contract.  Robinson  v. 
Flint,  16  How.  Pr.   (N.  Y.)   240. 

[i]  When  a  contract  between  two 
or  more  persons  creates  a  situation  in- 
volving presently  or  proximately  sep- 
arate rights  upon  one  side,  each  of 
which  with  a  violation  thereof  by  the 
other  side,  would  constitute  a  complete 
ground  of  complaint  for  judicial  re- 
dress, the  initial  circumstance — the 
making  of  the  contract — is  a  "trans- 
action," and  such  grounds  of  com- 
plaint, should  they  arise,  would  be 
separate  "causes  of  action  arising  out 
of  the  same  transaction."  Emerson  v. 
Nash,  124  Wis.  369,  102  N.  W.  921. 

[j]  Illustrations. — Where  several  acts 
of  negligence  concur  in  giving  rise  to 
a  single  right  of  action,  they  may  be 
united  in  the  same  complaint  as  aris- 
ing out  of  the  same  transaction.  May- 
berry  V.  Northern  Pac.  R.  Co.,  100 
Minn.  79,   110  N.   W.  356. 

[k]  A  claim  for  a  statutory  penalty 
for  excessive  fare  taken  on  one  trip 
and  an  ejection  for  nonpayment  of 
fare  on  a  subsequent  trip  are  not  claims 
arising  out  of  the  same  transaction. 
The  fact  that  a  duplex  ticket  was  giv- 
en on  the  first  trip,  even  if  refused  on 
the  return  trip,  would  not  make  them 
such.  Sullivan  v.  New  York,  N.  H. 
c%  H.  R.  R.  Co.,  1  N.  Y.  Civ.  Proc. 
285,  on  removal  to  federal  court,  11 
Fed.  848. 

[1]  An  action  (1)  of  conversion  of 
property  and  an  action  of  assault  and 
battery  committed  while  jilaintiff  en- 
deavored to  regain  possession  of  the 
property,  do  not  arise  out  of  the  same 
transaction  and  cannot  be  joined. 
Campbell  r.  Hallihan,  90  N.  Y.  Supp. 
432.  (2)  But  a  complaint  charging 
the  taking  of  property  and  an  assault 
and  battery  committed  while  engaged 
in  that  wrongful  act  is  not  objection- 
able   on    the    ground   of   misjoinder    of 
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go  to  make  up  one  entire  project,  system  or  dealJ^  The  causes  must 
have  relation  to  each  other,  otherwise  they  do  not  arise  out  of  the 
same  transaction,"  but  it  is  not  necessary  that  the  acts  take  place  at 
the  same  time,  or  even  on  the  same  dayJ^  On  the  other  hand,  causes  of 
action  which  originate  simultaneously  do  not  necessarily  arise  out  of 
the  same  transaction/^     Nor  is  it   essential  that   all  the  parties  be 


causes  of  action.     Griffith  r.  Friendly, 
30  Misc.  393,  62  N.  Y.  Supp.  391. 

[m]  An  action  for  assault  and  bat- 
tery and  one  to  set  aside  a  conveyance 
made  to  defeat  any  recovery  that  may 
be  had  may  be  joined  as  arising  out 
of  the  same  transaction.  Benton  v. 
Collins,  118  N.  C.  196,  24  S.  E.  122. 

[n]  With  an  action  upon  a  note 
secured  by  a  mortgage  on  personal 
property,  the  plaintiff  may  join  an  ac- 
tion of  conversion  against  persons  who 
converted  and  disposed  of  the  property, 
as  their  liability  grows  out  of  the  debt. 
Parlin  &  Orendorff  Co.  v.  Miller,  25 
Tex.  Civ.  App.  190,  60  S.  W.  881. 

[o]  A  cause  of  action  for  the 
wrongful  withholding  of  leased  prem- 
ises after  notice  of  intention  to  quit, 
and  a  cause  of  action  for  the  alleged 
wrongful  conversion  of  personal  prop- 
erty included  in  the  same  lease,  by 
failure  to  deliver  it  to  the  lessor  as 
therein  provided,  may  be  joined,  since 
they  arise  out  of  the  same  transaction 
or  transactions  connected  with  the 
same  subject  of  action.  Alliance  Elv. 
Co.  V.  Wells,  93  Wis.  5,  66  N.  W.  796. 
To  same  effect  Koepke  v.  Winterfield, 
116  Wis.  44,  92  N.  W.  437. 

[p]  A  cause  of  action  for  breach  of 
warranty  in  the  sale  of  a  yacht,  and 
one  charging  false  representations  as 
to  the  yacht  do  not  rise  out  of  the 
same  transaction.  Seymour  v.  Loril- 
lard,  8  N.  Y.  Civ.  Proc.  90. 

[q]  Where  a  plaintiff  gave  the  de- 
fendant a  hundred  dollars  to  enter  land 
in  plaintiff's  name  at  $1.25  per  acre, 
and  the  defendant  entered  it  in  his  own 
name  under  an  act  at  the  price  of 
$10,  a  claim  for  the  balance,  $90,  and 
for  a  decree  divesting  defendant  of 
the  title  and  vesting  it  in  the  plaintiff 
arise  out  of  the  same  transaction. 
Callaghan  v.  M'Mahon,  33  Mo.  HI. 

[r]  For  causes  holding  different 
causes  of  action  arose  out  of  same 
transaction,  see  Minn. — Eeed  r.  Bern- 
stein, 103  Minn.  66,  114  N.  W.  261; 
French  V.  R.  P.  Smith  &  Sons,  81  Minn. 
341,  84  N.  W.  44;  Foster  v.  Landon,  71 
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Minn.  494,  74  N.  W.  281;  First  Div. 
of  St.  P.  &  Pac.  R.  Co.  r.  Rice,  25  Minn. 
278;  Montgomery  v.  McEwen,  7  Minn. 
351.  Mo. — Stevens  v.  Fitzpatrick,  218 
Mo.  708,  722,  118  S.  W.  51.  N.  Y. 
Porter  v.  International  Bridge  Co.,  163 
N.  Y.  79,  57  X.  E.  174;  D'Altomonte 
V.  New  York  Herald  Co.,  154  App.  Div. 
453,  139  N.  Y.  Supp.  200;  Logan  v. 
Moore,  54  N.  Y.  Supp.  462;  Bonnell 
r.  Wheeler,  1  Hun  332,  16  Abb.  Pr. 
(N.  S.)  81.  N.  C— McCullen  v.  Sea- 
board A.  L.  R.  Co.,  146  N.  C.  568,  60 
S.  E.  506.  N.  D.— Beddow  r.  Flage,  22 
N.  D.  53,  132  X.  W.  637;  Sheets  v. 
Prosser,  16  X.  D.  180,  112  N.  W.  72. 
Okla.— Tootle  r.  Kent,  12  Okla.  674,  73 
Pac.  310.  Tex.— St.  Louis  S.  W.  R,  Co. 
r.  Hengst,  36  Tex.  Civ.  App.  217,  81 
S.  W.  832. 

[s]  For  cases  holding  the  actions 
stated  did  not  arise  out  of  the  same 
transaction,  see  Salter  r.  Bronx  Nat. 
Bank,  150  App.  Div.  639,  135  N.  Y. 
Supp.  702;  Tavlor  v.  Klein,  130  App. 
Div.  615,  115  N.  Y.  Supp.  445;  People 
r.  Equitable  Life  Assur.  Soc,  124  App. 
Div.  714.  109  N.  Y.  Supp.  4,  453;  Bark- 
lev  r.  Williams,  30  Misc.  687,  64  N.  Y. 
Siipp.  318;  Price  r.  Brown,  60  How.  Pr. 
(N.  Y.^  511;  Niven  v.  Peoples,  23  N.  D. 
202,  136  N.  W.  73. 

71.  Stone  v.  Case,  34  Okla.  5,  124 
Pac.  960. 

72.  Schnitzer  v.  Cohen,  7  Hun  (N. 
Y.)  665. 

73.  Where  in  pursuance  of  a  col- 
lusive agreement  between  the  mem- 
bers of  a  board  of  supervisors,  bills  of 
each  in  excess  of  the  legal  allowance 
for  mileage,  etc.,  are  allowed  although 
on  different  days,  causes  of  action 
against  them  to  recover  the  amount  of 
these  items  thus  allowed  arise  out  of 
the  same  transaction.  Wallace  v.  Jones, 
182  N.  Y.  37,  74  N.  E.  576. 

74.  De  Wolfe  r.  Abraham,  151  N.  Y. 
186,  45  N.  E.  455;  Anderson  r.  Hill, 
53  Barb.  238;  Tavlor  v.  Metropolitan 
E.  R.  Co.,  20  .Jones  &  S.  299;  Paul  r. 
Ford,  117  App.  Div,  151,  102  N.  Y. 
Supp.   359;    Hochman  v.   New  Amster- 
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physically  present,  in  order  that  there  may  be  a  transaction.^^ 

e.  Transaction  Connected  With  the  Subject  of  Action.  —  The 
phrase  of  the  statute  "transactions  connected  with  the  same  subject 
of  action,"  has  been  frequently  applied, '°  and  it  has  been  held  to 


dam  Gas  Co.,  73  Misc.  453,  133  N.  Y. 
Supp.  386;  Campbell  v.  Hallihan,  90 
N.  Y.  Supp.  432;  Tobin  t:  Smith,  1 
Ohio  N.  P.  75. 

[a]  An  action  for  failure  to  supply 
gas  according  to  contract  and  an  action 
for  assault  and  battery  upon  the  plain- 
tiff while  disconnecting  the  gas  in 
violation  of  the  contract  cannot  be 
joined  as  "arising  out  of  the  same 
contract."  Hochman  v.  New  Amster- 
dam Gas  Co.,  73  Misc.  453,  133  N.  Y. 
Supp.  386. 

[b]  "The  maker  of  a  promissory 
note  might,  at  the  very  instant  of  its 
delivery  and  inception,  falsely  call  the 
payee  a  thief;  and  yet  who  would  say 
that  the  two  causes  of  action  arose 
out  of  the  same  transaction?"  Ander- 
son V.  Hill,  53  Barb.   (N.  Y.)   238. 

[c]  An  assault  and  battery  and  a 
slander  committed  simultaneously  do 
not  arise  out  of  the  same  transaction. 
Anderson  r.  Hill,  53  Barb.  (N.  Y.) 
238;  Paid  v.  Ford,  117  App.  Div.  151, 
102  N.  Y.  Supp.  359. 

[d]  Where  a  party  borrows  .$2000, 
giving  four  notes  of  $500  each, 
each  secured  by  a  separate  mortgage 
upon  a  separate  lot,  there  are  four 
transactions  although  all  the  mortgages 
may  have  been  given  at  the  same  time. 
Nor  are  they  transactions  connected 
with  the  same  subject  of  action,  as  in 
each  cause  of  action  the  subject-mat- 
ter is  the  foreclosure  of  a  mortgage  on 
a  lot  different  from  that  in  the  others 
and  for  a  different  debt.  Tobin  r. 
Smith,   1   Ohio   N.   P.   75. 

75.  "Tf  the  act  of  one  person 
wrongfully  invades  or  infringes  upon 
the  right  of  another  there  is  undoubt- 
edly a  'transaction,'  though  the  in- 
jured partv  be  not  phvsicallv  present." 
McArthur'f.  Moffet,  143  Wis.  564,  128 
N.   W.   445,   33   L.   E.    A.    (N.    S.)    264. 

76.  Alaska. — Olson  r.  Olson,  4  Alaska 
624.  Conn. — Lewisohn  r.  Stoddard,  78 
Conn.  575,  589,  63  Atl.  621.  Mo.— Lane 
r.  Dowd,  172  Mo.  167,  72  S.  W.  632. 
Neb. — Ponca  Mill  Co.  v.  Mikesell,  55 
Neb.  98,  75  N.  W.  46;  Freeman  v. 
Webb,  21  Neb.  160,  31  N.  W.  656. 
N.  Y.— Bonnell  r.  Wheeler,  1  Hun  332; 
Hulce   V.   Thompson,   9   How.   Pr.    113; 


Todaro  r.  Somerville  Eealty  Co.,  137 
App.  Div.  903,  122  N.  Y.  Supp.  509. 
N".  C. — Lyon  v.  Atlantic  Coast  Line  K. 
Co.,  165  N.  C.  143,  81  S.  E.  1;  Ayers 
V.  Bailey,  162  N.  C.  209,  78  S.  E.  66; 
Sloan  V.  Carolina  Cent.  E.  Co.,  126  N. 
C.  487,  36  S.  E.  21.  Ohio.— Perry  v. 
O'Neil  &  Co.,  78  Ohio  St.  200,  85  N,  E. 
41;  Graven  v.  Speakman,  8  Ohio  N,  P. 
(N.  S.)  246;  Murphy  r.  Cincinnati,  10 
Ohio  Dee.  541,  8  Ohio  N.  P.  106.  S.  D. 
Tripp  V.  Yankton,  10  S.  D.  516,  74  N. 
W.  447.  Utah.— Wilson  v.  Sullivan,  17 
Utah  341,  53  Pac.  994.  Wis.— Eippe  v. 
Stogdill,  61   Wis.  38,  20  N.  W.  645. 

[a]  The  term  "transactions  con- 
nected with  the  same  subject  of  ac- 
tion" applies  generally,  if  not  exclu- 
sively, to  matters  which  might  con- 
stitute a  source  of  independent  causes 
of  action,  yet  is  so  germane  to  the 
primary  matter,  the  suit  being  in 
equity,  as  to  be  regarded  really  a  part 
thereof.  Emerson  v.  Nash,  124  Wis. 
369,  102  N.  W.  921. 

[b]  The  words  "  'transactions  con- 
nected with  the  same  subject  of  ac- 
tion,' ...  is  not  intended  as  the 
means  of  determining  what  matters, 
direct  and  collateral,  may  be  brought 
together  as  parts  of  a  single  cause  of 
action."     Suber  v.  Allen,  13  S.  C.  317. 

[c]  Illustrations. — In  Price  t\  Minne- 
sota, etc.  E.  Co.,  130  Minn.  229,  153 
N.  W.  532,  which  was  an  action  to 
recover  damages  for  malicious  prosecu- 
tion, it  was  held  proper  to  join  a 
count  charging  an  arrest  for  dynamit- 
ing a  boom  one  day  and  for  blowing 
out  a  pier  two  days  later,  as  they 
were  transactions  connected  with  the 
same  subject  of  action. 

fd]  Causes  of  action  arising  out  of 
frauds  practised  by  a  defenriant  in  re- 
lation to  the  stock  of  a  bank,  either 
by  violation  of  his  duty  as  a  director 
in  contravention  of  law  or  by  false 
pretenses  as  to  its  value,  by  which  the 
plaintiff  was  induced  to  become  a  pur- 
chaser of  it  may  be  said  to  arise  out 
of  transactions  connected  with  the 
same  subject  of  action.  Mabey  v. 
Adams,  3  Bosw.  346. 

|"e]  An  action  for  an  injunction 
against     maintaining     a     nuisance     in 
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mean  in  substance  that  when  ca  certain  right  or  certain  connected 
rights  between  the  same  parties  are  brought  into  legal  controversy, 
all  transactions  between  the  parties  bearing  on  the  state  of  these  rights 
may  be  included  within  the  scope  of  the  action,  although  such  trans- 
ar^tions  considered  as  independent  transactions,  would,  m  their  nature, 
call  for  different  forms  of  legal  procedure  for  the  purpose  of  investiga- 
tion according  to  the  practice  that  prevailed  prior  to  the  adoption  of 
the  code  "  It  has  been  said,  however,  that  the  construction  and  ap- 
plication of  this  phrase  are  to  be  largely  measured  by  expediency  and 
the  circumstances  of  each  case  rather  than  by  any  inflexible  rule." 
The  word  "transactions"  in  this  phrase  has  been  held  to  include  and 
encompass  only  such  acts  or  groups  of  acts  as  in  themselves  con- 
stitute separate,  redressible  wrongs/^  These  \\Tongs  are  connected 
with  the  same  subject  of  action,  whenever  they  affect,  grow  out  of. 


operating  a  railroad  in  a  public  lugh- 
■way  without  authority,  thereby  invad- 
ing plaintiff's  property  rights,  may  be 
joined  with  an  action  for  damages  for 
personal  injury  sustained  from  the 
operation  of  the  road,  from  being 
thrown  from  his  wagon  while  driving 
down  the  highway  in  consequence  of 
his  horses  being  frightened  and  escap- 
ing from  plaintiff's  control  as  they  are 
causes  of  action  arising  from  trans- 
actions connected  with  the  same  sub- 
ject of  action.  Lanning  v.  Galusha, 
135   N.  Y.   239,   31   N.   E.   1024. 

[f]  An  action  to  set  aside  a  void 
decree  and  conveyances  made  there- 
under and  an  action  to  recover  pos- 
session of  the  premises  with  rents  and 
profits  may  be  joined  since  they  are 
connected  with  the  subject-matter  of 
the  litigation, — the  land.  Kruczinski 
V.  Neuendorf,  99  Wis.  264,  74  N.  W. 
974. 

[g]  A  complaint  alleging  that  plain- 
tiff was  induced  to  take  out  fifteen 
policies  on  lives  of  herself,  children  and 
grandchildren  on  the  false  representa- 
tions that  they  were  ten  year  tontine 
policies  is  not  demurrable  on  the 
ground  of  misjoinder  as  there  is  one 
series  of  transactions  forming  one 
course  of  dealing  and  there  is  one  con- 
nected story  though  the  policies  may 
have  been  taken  out  at  different  times 
and  through  different  agents.  Mc- 
Gowan  v.  Life  Ins.  Co.,  141  N.  C,  367, 
54  S.  E.  287. 

[h]  In  an  action  against  a  con- 
stable on  his  bond,  the  plaintiff  may 
unite  causes  of  action  that  the  con- 
stable levied  on  sufficient  property  of 
the  defendant  to  satisfy  the  plaintiff's 
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execution,  that  he  neglected  to  make 
a  due  return  of  the  execution  and  that 
he  keeps  the  money  he  has  received  on 
the  execution,  as  all  arise  out  of  trans- 
actions connected  with  the  same  sub- 
ject of  action,  viz.,  the  liability  of  the 
constable  on  the  execution  delivered 
to  him.  Moore  v.  Smith,  10  How.  Pr. 
(N.  Y.)  361. 

[i]  A  complaint  charging  the  illegal 
appropriation  of  a  part  of  plaintiff's 
property  for  street  purposes  and  later 
an  assessment  of  the  remainder  of  his 
realty  for  the  making  of  the  same 
street  charges  several  causes  of  action 
included  in  transactions  connected 
with  the  same  subject  of  action.  Mur- 
phv  r.  Cincinnati,  8  Ohio  N.  P.  106,  10 
Ohio  Dec.   541. 

77.  Suber  v.  Allen,  13  S.  C.  317. 

78.  Barklev  r.  Williams,  30  Misc. 
687,  64  N.  Y.'Supp.  318. 

79.  Stone  v.  Case,  34  Okla.  5,  124 
Pac.  960. 

[a]  Each  distinct  act  of  infringe- 
ment of  a  primary  right  constitutes  a 
transaction  within  the  meaning  of  this 
second  phrase.  Stone  v.  Case,  34  Okla. 
51,   124  Pac.   960. 

[b]  The  transaction  on  which  a 
cause  of  action  for  conversion  is  based 
is  the  conversion  .  And  the  subject 
of  action  for  the  breach  of  a  contract 
and  the  transaction  on  which  it  is 
based  are  the  contract  and  the  facts 
constituting  the  breach.  White  v.  Im- 
proved Prop.  Holding  Co.,  140  App. 
Div.  529,  125  N.  Y.  Supp.   366. 

[c]  The  word  "transactions"  prob- 
ably means  whatever  may  be  done  by 
one  person  which  affects  another's 
rights   and  out   of   which   a    cause    of 
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or  constitute  separate  infringements  of  the  same  primary  riglit.®'^ 
Subject  of  Action.  —The  courts  have  experienced  similar  difficulties 
in  defining  and  applying  the  phrase  "subject  of  action. "«i  The  "sub- 
ject of  action"  is  neither  the  "cause  of  action, "^^  ^or  the  "object  of 
the  action,  "^2  but  it  has  been  held  to  be  simply  one  of  the  elements 
of  each  of  the  several  causes  of  action  uniting  and  binding  them  to- 
gether in  one  action.-*  It  docs  not  include  the  several  transactions 
connected  with  it  and  out  of  which  the  several  causes  of  action  arose.®" 
Mr.  Pomeroy  says  "it  rather  describes  physical  facts,"**'  and  probably 
means  the  same  as  "subject-matter  of  the  action,"  a  term  in  frequent 
use  previous  to  the  adoption  of  the  codes. *^  In  actions  involving 
specific  real  or  personal  property,  the  subject  of  action,  generally 
speaking,  is  the  property  itself,®*  or  rather    the    property    and    the 


action     may     arise.        Scarborough     V, 
Smith,   18   Kan.   .399,  406. 

80,  Stone  v.  Case,  34  Okla.  5,  124 
Pac.  960. 

81.  See  the  notes  and  cases  follow- 
ing. 

[a]  In  an  action  for  work  and  labor 
the  subject  of  the  action  was  the  con- 
tract in  respect  to  the  labor  men- 
tioned.    Harsh  r.  Morgan,  1  Kan.  293. 

[b]  Where  an  insurance  company 
falsely  represented  to  plaintiff  certain 
policies  were  ten  year  tontine  policies 
and  where  the  plaintiff  took  out  a 
number  of  policies,  and  after  making 
payments  for  the  prescribed  time,  the 
plaintiff  demanded  performance  which 
was  refused,  the  subject  of  an  action 
to  recover  the  damages  sustained  is 
the  loss  of  premiums  on  the  policies. 
McGowan  v.  Life  Ins.  Co.,  141  N.  C. 
367,  54  S.  E.  287. 

[c]  Where  the  causes  of  action  seek 
to  declare  void  contracts  which  dis- 
inherited the  plaintiff  and  were  ob- 
tained from  an  insane  testator  and  the 
plaintiff  by  duress  and  fraud,  the  sub- 
ject of  action  is  the  disherison  of  the 
plaintiff.  Hay  i:  Hay,  13  Hun  (N.  Y.) 
315. 

[d]  Violation  of  Statute  as  the  Sub- 
ject.— A  joinder  of  a  number  of 
causes  of  action'  charging  sales  of  in- 
toxicating liquors  on  different  days  in 
violation  of  a  statute  is  proper  as  they 
are  transactions  connected  with  the 
same  subject  of  action,  i.  e.,  the  viola- 
tion of  the  statute  by  the  defendants 
in  the  building  named.  State  V.  Al- 
len, 3  Ohio  N.  P.  201. 

As  to  subject  of  action  under  code 
section  as  to  counterclaim,  see  the  title 
"Set-off,  Counterclaim  and  Recoup- 
ment." 


82.  Scarborough  r.  Smith,  18  Kan. 
399.     See  4  Standard  Proc.  806. 

[a]  The  words  ' '  subject  of  action ' ' 
are  not  identical  with  the  words 
"cause  of  action."  They  seem  to 
have  relation  to  some  property  or  thiag 
concerning  which  the  proceeding  is  in- 
stituted and  carried  on,  and  the  changes 
to  be  effected  by  it.  Mc Kinney  r. 
Collins,  88  N.  Y.  216;  Eogers  v.  Wheel- 
er, 89  App.  Div.  435,  85  N.  Y.  Supp. 
981. 

[b]  The  subject  of  action  is  a  pri- 
mary right  and  its  infringement.  Stone 
v.  Case,  34  Okla.  5,  124  Pac.  960.  Con. 
tra,  McArthur  v.  Moffet,  143  Wis.  564, 
585,  128  N.  W.  445,  receding  from  a 
holding  in  Telulah  P.  Co.  r.  Patten  P. 
Co.,  132  Wis.  425,  112  N.  W.  522, 
making  a  similar  definition.  See  Mul- 
berger  v.  Koenig,  62  Wis.  558,  22  N.  W. 
745. 

Scarborough    v.    Smith,    18    Kan. 


Scarborough   v.  Smith,    18    Kan. 


83. 

399. 

84. 
399. 

85.  Scarborough  v.  Smith,  18  Kan. 
399. 

86.  "It  rather  describes  the  physical 
facts,  the  thijigs  real  or  personal,  the 
money,  lands,  chattels,  and  the  like  in 
relation  to  which  the  suit  is  prose- 
cuted. ' '     Pom.  Code  Eem.,  §369. 

87.  Pom.  Code  Eem.,  §369. 

[a]  The  "subject  of  action"  is  the 
whole  of  the  "subject-matter  of  the 
action."  Scarborough  V.  Smith,  18 
Kan.   399. 

88.  Minn. — Price  i\  Minnesota,  etc. 
E.  Co.,  130  Minn.  229,  153  N.  W.  532. 
N.  Y. — Hulce  r.  Thompson,  9  How.  Pr. 
113.  N.  C— Daniels  v.  Baxter,  120  N. 
C.  14,  26  S.  E.  635. 

[a]     "The  Subject-Matter  of  the  Ac- 
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plaintiff's  right  or  title  thereto.^^  It  has  been  said  that  in  actions 
other  than  possessory  and  proprietary,  the  plaintiff's  prnnary  right 
is  an  essential  part  of  the  subject  of  action  and  m  many  cases  the 
whole  of  iV°  The  subject  of  action  must  be  common  to  all  the  causes 
of  action  which  are  united.^^ 

d  Limitations  Upon  the  Application  of  Section.  — I'he  general 
limitations  upon  joinder,  heretofore  discussed^^  are  applicable  to  join- 
der under  this  subdivision.^^  The  causes  of  action  must  therefore  be 
consistent,^*  must  affect  all  the  parties  to  the  action,^^  and  must  not 
require  different  places  of  trial.^^  This  subdivision  serves  to  connect 
causes  of  action  which  fall  respectively  within  two  or  more  of  the 
other  classes  of  the  statute  and  thus  allows  a  joinder  of  causes  of 
action  not  otherwise  joinable  if  they  arise  out  of  the  same  trans- 
action or  transactions  connected  with  the  same  subject  of  action. 
This  subdivision  of  the  statute  applies  to  causes  of  action  arising  ex 


tion  Is  the  Land." — Minn. — Winona  & 
8t.  Peter  R.  R.  Co.  r.  St.  Paul  &  S.  C. 
E.  E.  Co.,  26  Minn.  179.  Mo.— Grimes 
r.  Miller,  221  Mo.  636,  121  S.  W.  21. 
N.  Y.— Sehenck  r.  Boyd,  140  App.  Div. 
4.'',2,  125  N.  Y.  Supp.  506.  Wis.— Kruc- 
zinski  v.  Neuendorf,  99  Wis.  264,  74 
N.  W.  974;  Cornelius  v.  Kessel,  58  Wis. 
237,  16  N.  W.  550;  Lohmiller  V.  The 
Indian  Ford  Water-Power  Co.,  51  Wis. 
683,  8  N.  W.  601.  But  see  Stolze  v. 
Torrison,  118  Wis.   315,  95  N.  W.   114. 

89.  Price  v.  Minnesota,  etc.  E.  Co., 
130  Minn.  229,  153  N.  W.  532. 

[a]  In  possessory  and  proprietary 
actions,  whether  involving  real  or  per- 
sonal property,  the  subject  of  action  is 
composed  of  the  plaintiffs'  primary 
right  together  with  the  specific  prop- 
erty itself.  Mc Arthur  v.  Moffet,  143 
Wis.  564,  588,  128  N.  W.  445. 

90.  Mc  Arthur  v.  Moffet,  143  Wis. 
564,  588,  128  N.  W.  445. 

[a]  "The  causes  of  action  in  this 
case  all  arose  out  of  the  same  trans- 
action or  transactions,  connected  with 
the  same  subject  of  the  action — whi~Sh 
was  defendant's  claim  of  right  in  and 
to  the  goods  involved — and  hence  may 
be  joined  in  separate  counts  in  one 
petition."  Aylesbury  Mercantile  Co. 
V.  Fitch,  22  Okla.  475,  99  Pac.  1089, 
1096. 

[b]  "The  subject  of  the  creditor's 
bill  is  the  right  of  the  creditor  to  com- 
pel the  proper  distributation  of  assets 
of  the  intestate  estate,  and  for  that 
purpose  to  compel  the  administrator 
and  those  connected  with  him  in  liabil- 
ity to  account."  Suber  v.  Allen,  13 
S.'  C.   317,   325. 
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[c]  In  tort  actions,  the  subject  of 
action  is  "the  property  or  right  of 
plaintiff  for  the  injury  to  which  he 
seeks  redress."  Price  v.  Minnesota, 
etc.  R.  Co.,  130  Minn.  229,  153  N.  W. 
532. 

91.  Scarborough  r.  Smith,  18  Kan. 
399. 

92.  See  supra,  V,  E. 

93.  People  v.  Equitable  Life  Assur. 
Soc,  124  App.  Div.  714,  109  N.  Y. 
Supp.  453. 

94.  Metropolitan  Trust  Co.  v.  Stallo, 
166  App.  Div.  639,  152  N.  Y.  Supp. 
183;  Todaro  V.  Somerville  Eealty  Co., 
138  App.  Div.  1,  122  N.  Y.  Supp.  509; 
Perkins  v.  Slocum,  82  Hun  366,  31  N. 
Y.  Supp.  474;  Bvers  v.  Rivers,  3  Ohio 
Dec.    (Reprint)    231. 

[a]  This  section  has  references  to 
such  causes  of  action  as  are  consistent 
with  each  other,  not  to  those  which 
are  contradictory.  Smith  v.  Hallock,  8 
Plow.  Pr.  (N.  Y.)  73.  See  supra,  V, 
E,  4. 

95.  Metropolitan  Trust  Co.  f.  Stallo, 
166  App.  Div.  639,  152  N.  Y.  Supp. 
173;  Todaro  r.  Somerville  Realty  Co., 
138  App.  Div.  1,  122  N.  Y.  Supp.  509; 
People  V.  Equitable  Life  Assur.  Co., 
124  App.  Div.  714,  109  N.  Y.  Supp. 
453,  465;  Astin  V.  Chicago,  M.  &  St. 
P.  R.  Co.,  143  Wis.  477,  128  N.  W. 
265,  31  L.  R.  A.  (N.  S.)   158. 

96.  Moore  v.  Smith,  10  How.  Pr. 
(N.  Y.)  361;  Astin  V.  Chicago,  M.  & 
St.  P.  R.  Co.,  143  Wis.  477,  128  N.  W. 
265,  31  L.  R.  A.   (N.  S.)   158. 

97.  Suber  v.  Allen,  13  S.  C.  317.  See 
infra,  III,  G,  1,  d;  V,  E,  1;  V,  F,  4,  a; 
V,  F,  8. 
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01611010."^  The  expression  "transactions  connected  with  the  same  sub- 
ject of  action"  does  not  apply  exclusively  to  equitable  suits,  but  it 
doubtless  finds  its  most  frequent  application  in  actions  of  this  char- 
acter.^^ 

6,  Penalties.  —  It  has  been  held  proper  to  join  actions  to  recover 
penalties^  either  because  they  are  actions  ex  contractu,^  or  arise  out 
of  injuries  to  property,^'  or  by  virtue  of  express  provision  of  statute.* 


98.  Kan.— Akin  r.  Davis,  11  Kan. 
580.  Minn.— Mayberry  v.  Northern 
Pac.  E.  Co.,  100  Minn.  79,  110  N.  W. 
356,  12  L.  E.  A.  (N.  S.)  675,  10  Ann. 
Cas.  754.  Neb.— Dinges  v.  Eiggs,  43 
Neb.  710,  62  N.  W.  74. 

See  supra,  V,  F,  4,  a;  V,  F,  8. 

[a  The  word  "claims"  in  the 
code  section  allowing  the  joinder  of 
claims  arising  out  of  the  same  trans- 
action, embraces  not  only  such  as  are* 
based  upon  contracts  but  includes  those 
based  upon  torts  as  well.  Boulden  v. 
Thompson,  21  Cal.  App.  279,  131  Pac. 
765;  Eagan  v.  New  York  Transp.  Co., 
39  Misc.  Ill,  78  N.  Y.  Supp.  209. 

[b]  An  action  for  libel  and  an  ac- 
tion under  the  statute  for  using  a  per- 
son's name  in  an  advertisement  con- 
trary to  statute,  growing  out  of  the 
same  publication,  may  be  joined  as  aris- 
ing out  of  the  same  transaction. 
D'Altomonte  r.  New  York  Herald  Co., 
154  App.  Div.  453,  139  N.  Y.  Supp. 
200. 

[_c]  A  cause  of  action  charging 
plaintiff's  agent  with  negligence  may 
be  joined  with  one  charging  him  witli 
wilful  fraud,  where  they  grow  out  of 
the  same  transaction.  Myers  r.  Adler, 
188  Mo.  App.  607,  616,  176  S.  W.  538. 

99.  Price  v.  Minnesota,  etc.  E.  Co., 
130  Minn.  229,  153  N.  W.  532;  Mc- 
Arthur  r.  Moffet,  143  Wis.  564,  128  N. 
W.  445,  33  L.  E.  A.  (N.  S.)  264.  See 
Pom.   Code  Eem.,   §369. 

1.  Miami  Copper  Co.  i:.  State  (Ariz.), 
149  Pac.  758;  Cincinnati,  etc.  E.  Co. 
V.  Cook,  37  Ohio  St.  265. 

_  [a]  One  suing  a  defendant  upon 
his  official  bond  may  unite  several 
causes  of  action  for  penalties  in  the 
same  complaint.  Burrell  r.  Hughes,  116 
N.  C.  430,  21  S.  E.  971;  Maggett  r. 
Eoberts,  108  N.  C.  174,  12  S.  E.  890. 
[b]  "Several  penalties  for  offenses 
of  a  similar  nature  may  be  recovered 
in  one  action,  as  in  the  instance  of 
bribery,  where  the  defendant  is  fre- 
quently charged  in  the  same  declara- 
tion   with    bribing    different    persons." 


Holland   r.   Bothmar,   4   T.   E.    228,    100 
Eng.   Eeprint   988. 

[c]  Penalties  for  receiving  usurious 
interest  at  several  different  times  may 
under  statute  be  recovered  in  one  ac- 
tion. Kempton  v.  Sullivan  Savings 
Inst.,  53  N.  H.  581. 

[d]  Actions  to  recover  fines  for  the 
violation  of  different  city  ordinances, 
one  for  carrying  on  the  business  of 
itinerant  merchant  without  a  license, 
and  one  for  soliciting  business  as  a 
mercantile  agent  without  a  license, 
may  be  joined.  City  of  Louisiana  V. 
Lang   (Mo.  App.),   164  S.  W.  641. 

2.  Hoffman  v.  Knight,  127  Ala.  149, 
28  So.  593;  Carter  v.  Wilmington,  etc. 
E.  Co.,  126  N.  C.  437,  36  S.  E.  14; 
jMaggett  V.  Eoberts,  108  N.  C.  174,  12 
8.    E.    890. 

[a]  In  New  York,  it  was  held  in 
Bonnell  r.  Wheeler,  16  Abb.  Pr.  (N.  S.) 
81,  a  supreme  court  case,  that  a  cause 
of  action  against  the  trustees  of  a  com- 
pany for  failure  to  file  the  report  re- 
quired by  statute  and  a  cause  of  ac- 
tion for  making  a  false  report  are 
causes  of  action  for  a  liability  in  the 
nature  of  a  statutory  penalty  and  vir- 
tually actions  on  contract  for  the  re- 
covery of  money  and  may  be  joined. 
But  it  was  held  in  Motley  v.  Pratt,  13 
Misc.  758,  35  N.  Y.  Supp.  184,  that 
actions  to  recover  penalties  are  not  ac- 
tions upon  contract  and  the  causes  of 
action  alleged  did  not  arise  out  of  the 
same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action. 
And  in  Sullivan  v.  New  York,  N.  H. 
&  H.  _E.  E.  Co.,  1  N.  Y.  Civ.  Proc.  285, 
a  United  States  circuit  court  decision, 
it  was  held  that  an  action  for  a  penaltv 
was  not  an  injury  to  property  and  that 
the  only  subdivision  of  the  code-section 
Under  which  such  an  action  could  fall 
was  that  providing  for  the  joinder  of 
claims  arising  out  of  the  same  trans- 
action. 

3.  Snow  V.  Mast,  65  Fed.  995,  under 
Ohio  practice;  Cincinnati,  etc.  E.  Co. 
r.  Cook,  37  Ohio  St.  265. 

4.  Mackey  r.  Eoyal  Bank,  78  Misc. 
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But  in  other  states  it  is  improper  to  join  causes  of  action  to  recover 
distinct  penalties,^  because,  it  has  been  held,  the  code  makes  no  pro- 
vision for  them.*' 

It  has  been  held  an  action  for  a  penalty  cannot  be  joined  with  one 
for  injury  to  property,'^  but  it  is  permissible  to  join  an  action  to  quiet 
title  with  an  action  for  a  penalty  where  they  arise  out  of  the  same 
transaction.^  Special  statutes  providing  for  penalties  in  certain  cases 
sometimes  expressly  authorize,^  or  are  construed  to  authorize,'"  the 
joinder  of  actions  for  penalties  with  other  actions. 

7.  Legal  and  Equitable  Causes.  —  Legal  and  equitable  causes  of 
action  may  be  joined  where  they  arise  out  of  the  same  transaction  or 
fall  within  one  of  the  remaining  enumerated  classes,^'  although,  it 


145,  137  N.  Y.  Supp.  929,  under  sub- 
division 6  of  §146  of  the  Municipal 
Court  Act   (Laws  1902,  c.  580). 

[a]  Two  or  more  actions  for  pen- 
alties under  the  fisheries,  game  and 
forest  law  may  be  united  under  ex- 
press statutory  provision.  People  v. 
Wills,  52  App.  Div.  583,  65  N.  Y.  Supp. 
319. 

5.  Brown  v.  Eice,  51  Cal.  489. 

6.  Louisville  &  N.  E.  Co.  v.  Com., 
102  Ky.  300,  43  S.  W.  458. 

7.  iOhman  v.  New  York,  168  Fed. 
953;  Doughty  v.  Atlantic,  etc.  E.  Co., 
78  N.  C.  22. 

8.  Sheets  t:  Prosser,  16  N.  D.  180, 
112  N.  W.  72. 

9.  Actions  for  the  recovery  of  prop- 
erty in  the  possession  of  a  common 
carrier,  for  the  damage  thereto,  and  for 
the  penalty  provided  for  failure  to  ad- 
just the  claim  within  a  specified  time 
may  be  joined  under  statute.  Jenkins 
V.  Atlantic  Coast  Line  E.  Co.,  84  S.  C. 
343,  66  S.  E.  409. 

[a]  Under  a  statute  providing  for 
the  abatement  of  a  certain  nuisance 
and  allowing  a  certain  sum  as  penalty 
for  each  day  the  nuisance  is  main- 
tained after  notice,  an  action  for  abate- 
ment of  the  nuisance  and  for  the 
penalty  may  be  joined  in  the  same  com- 
plaint. Bailey  v.  Dale,  71  Cal.  34,  11 
Pac.  804. 

10.  Georgia,  etc.  E.  Co.  v.  Anderson, 
12  Ga.  App.  117,  76  S.  E.  1056. 

11.  Cal. — More  v.  Massini,  32  Cal. 
590;  Gray  r.  Daugherty,  25  Cal.  266, 
277;  Weaver  v.  Conger,  10  Cal.  234; 
Gates  V.  Kieff,  7  Cal.  124;  Stone  v. 
Pouse,  3  Cal.  292.  Ga.— Booth  &  Co. 
V.  L.  Mohr  &  Sons,  122  Ga.  333,  50  S. 
E.  173;  Vaughn  v.  Georgia  Loan  Co., 
98  Ga.  288,  25  S.  E.  441;  McCaulla  r. 
Murphy,    86    Ga.    475,    12     S.     E.     655. 
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Idaho. — Carroll  v.  Hartford  Fire  Ins. 
Co.,  154  Pac.  985.  Ind. — Frank  r.  Kess- 
ler,  30  Ind.  8;  Eigsbee  v.  Trees,  21  Ind. 
227.  Kan. — Huey  v.  Starr,  79  Kan. 
781,  101  Pac.  1075,  104  Pac.  1135; 
Insurance  Co.  r.  Stone,  61  Kan.  48,  58 
Pac.  986;  Stevens  r.  Able,  15  Kan. 
584.  Minn. — Disbrow  v.  Creamery 
Package  Mfg.  Co.,  104  Minn.  17,  115 
N.  W.  751;  Greenleaf  v.  Egau,  30  Minn. 
316;  Guernsey  v.  American  Ins.  Co.,  17 
Minn.  104;  Montgomery  r.  McEwen,  7 
Minn.  351.  Mo. — Lane  v.  Dowd,  172 
Mo.  167,  72  S.  W.  632;  Blair  v.  Chicago 
&  A.  E.  E.  Co.,  89  Mo.  383,  394,  1  S. 
W.  350;  Henderson  v.  Dickey,  50  Mo. 
161;  Burnside  r.  Wavman,  49  Mo.  356. 
Contra,  Wynn  r.  Cory,  43  Mo.  301;  Pey- 
ton r.  Eose,  41  Mo.  257.  Compare, 
Grav  v.  Pavne,  43  Mo.  203.  Neb. 
Keens  r.  Gaslin,  24  Neb.  310,  38  N.  W. 
797;  Weinland  v.  Cochran,  9  Neb.  480, 
4  N.  W.  67;  Turner  r.  Althaus,  6  Neb. 
54;  Stewart  r.  Carter,  4  Neb.  564.  But 
compare,  Wilcox  v.  Saunders,  4  Neb. 
569,  581.  N.  Y.— Sternberger  V.  Mc- 
Govern,  56  N.  Y.  12;  New  York  Ice 
Co.  r.  North  Western  Ins.  Co.,  23  N.  Y. 
'357;  Laub  v.  Buckmiller,  17  N.  Y.  620; 
New  York  &  New  Haven  E.  E.  Co.  v. 
Schuvler,  17  N.  Y.  592;  Lattin  v.  Mc- 
Cartv,  17  How.  Pr.  239;  Getty  v.  Hud- 
son Eiver  E.  R.  Co.,  6  How.  Pr.  269; 
Sternberger  r.  McGovern,  15  Abb.  Pr. 
(N.  S.^  257;  Eiddle  r.  McFadden,  116 
App.  Div.  353,  101  N.  Y.  Supp.  606. 
N.  C— Daniels  r.  Baxter,  120  N.  C.  14, 
26  S.  E.  635;  Jennings  r.  Eeeves,  101 
N.  C.  447,  7  S.  E.  897;  King  r.  Farmer, 
88  N.  C.  22;  McMillan  r.  Edwards,  75 
N.  C.  81;  Hamlin  v.  Tucker,  72  K.  C. 
502;  Bedsole  v.  Monroe,  40  N.  C.  313. 
N.  D.— Beddow  v.  Flage,  22  N.  D.  53, 
132  N.  W.  637.  Ohio.— Sturges  v.  Bur- 
ton, 8  Ohio  St.  215,  218,  72  Am.  Dec. 
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has  been  held,  calling  for  a  different  mode  of  trial.^^  This  is  true, 
although  the  statute  uses  the  disjunctive  and  allows  a  joinder  of  causes 
of  action  "whether  legal  or  equitable. "^^  The  codes  do  not  require 
the  joinder  of  legal  and  equitable  causes  in  any  instance,  but  simply 


582;  Marion  Dep.  Bank  f.  MeWilliams, 

2  Ohio  Dec.  (Eeprint)  142,  1  W.  L.  B. 
57]  ;  Murphy  v.  Cincinnati,  8  Ohio  N. 
P.  106,  244,  10  Ohio  Dec.  541.  Okla. 
Maloy  V.  Johnson,  32  Okla.  92,  121 
Pae.  257;  Tootle  i:  Kent,  12  Okla.  674, 
73  Pae.  310.  S.  C— Hellams  v.  Switzer, 
24  S.  C.  39.  S.  D.— Glover  v.  Manila 
G.  M.  &  M.  Co.,  19  S.  D.  559,  104  N.  W. 
261.  Wis.— Emerson  r.  Nash,  124  Wis. 
369,  102  N.  W.  921;  Kruezinski  v.  Neu- 
endorf, 99  Wis.  264,  74  N.  W.  974; 
Cameron  v.  White,  74  Wis.  425,  43  N. 
W^  155.  Contra,  Crites  v.  Fond  du  Lac 
Co.,  67  Wis.  236,  30  N.  W.  214;  Leiders- 
dorf  V.  2nd  Ward  Savings  Bank,  50 
Wis.  406,  7  N.  W.  306;  Horn  v.  Luding- 
ton,  32  Wis.  73;  Noonan  v.  Orton,  21 
W^is.  283.  Compare,  Tippe  v.  Stogdill, 
61  Wis.  38,  20  N.  W.  645. 

Contra,  Bruce  v.  Murray,  123  Fed. 
366,  59  C.  C.  A.  494  (in  Alaska); 
Finane  v.  Las  Vegas  Hotel  &  Imp.  Co., 

3  N.  M.  278. 

[a]  Where  They  Belong  to  Same 
Class. — ' '  Trespass  upon  land  is  a  legal 
injury;  to  threaten  to  enter  upon  and 
waste  it  is  an  equitable  injury;  but 
both  may  be  joined  in  the  same  com- 
plaint, nevertheless,  for  the  statute  rea- 
son ,that  both  are  ' '  injuries  to  prop- 
erty."  That  general  likeness  is  the 
only  test  to  which  the  question  of  join- 
der, in  cases  like  the  present,  can  be 
subjected  under  our  system. ' '  More  V. 
Massini,  32  Cal.  590,  595. 

[b]  Only  those  legal  and  equitable 
actions  which,  under  the  old  practice 
upon  general  principles,  might  have 
been  pursued  concurrently  and  con- 
temporaneously may  be  joined  under 
the  code  section  authorizing  a  joinder 
of  causes  of  action  ''such  as  have 
heretofore  been  denominated  legal  or 
equitable  or  both."  Marion  Dep.  Bank 
V.  MeWilliams,  2  Ohio  Dec.  (Reprint) 
142,  1  W.  L.  B.  571. 

[c]  To  Declare  a  Trust  and  for 
Damages. — "An  action  to  declare  a 
trust  in  favor  of  plaintiff  and  against 
fraudulent  grantees  of  land  purchased 
by  plaintiff  and  for  damages  for  deten- 
tion of  the  land  may  be  joined  as  aris- 
ing out  of  same  transaction."  Maloy  v. 


Johnson,   32   Okla.   92,    121     Pae.    257. 

[d]  An  action  to  set  aside  fraud- 
ulent conveyances  and  to  recover  pos- 
session of  land  to  which  such  convey- 
ances related,  may  be  prosecuted  in 
the  same  action.  Resort  has  been  fre- 
quently had  to  such  procedure  in  cases 
of  mines  where  an  action  to  enjoin  the 
working  of  the  mines,  and  to  recover 
possession  of  them,  have  been  joined. 
Pfister  V.  Dascey,  65  Cal.  403,  4  Pae. 
393. 

[e]  A  creditor's  bill  and  an  action 
to  recover  a  money  judgment  cannot 
be  joined.  Marion  Dep.  Bank  v.  Me- 
Williams, 2  Ohio  Dec.  (Reprint)  142, 
1  W.  L.  B.  571. 

[f  ]  Manner  of  Pleading.  —  The 
"blending  of  an  action  at  law,  with  a 
petition  for  ancillary  relief  to  the 
equity  side  of  the  court,  is  admissible 
under  our  system  of  practice.  But  to 
prevent  confusion  and  preserve  the 
simplicity  and  directness  requisite  in 
the  averments  of  a  complaint  in  an 
action  at  law,  the  grounds  of  equity 
interposition  should  be  stated  subse- 
quently to,  and  distinct  from,  those 
upon  which  the  judgment  at  law  is 
sought.  It  would  be  the  better  prac- 
tice, in  such  case,  to  commence  that 
portion  of  the  complaint  which  seeks 
the  equitable  relief,  with  the  form: 
'and  for  equitable  relief,  pending  the 
above  action,  the  plaintiff  further  rep- 
resents;' or,  'and,  for  a  further  cause 
of  action,  the  plaintiff  represents.'" 
Natoma  Water  &  Min.  Co.  v.  Clarkin, 
14   Cal.   544. 

12.  Lattin  v.  McCartv,  41  N.  Y.  107; 
Lattin  r.  McCarty,  17  How.Pr.  (N.  Y.) 
239;  Farmers  &  Mechanics'  Nat.  Bank 
V.  Rogers,  1  N.  Y.  Supp.  757;  Kent  v. 
Grouse,  5  N.  Y.  St.  141.  To  the  same 
effect  see  Henry  v.  McKittrick,  42  Kan. 
485,  22  Pae.  576.  But  see  Metcalfe  v. 
Johnson,  151  Ky.  82.3,  152  S.  W.  951; 
Hammond  v.  Deaver,  2  Ohio  Dec.  (Re- 
print)   395. 

[a]  As  to  effect  on  trial,  see  infra, 
this  section. 

13.  First  Div.  St.  Paul  &  Pae.  R.  R. 
Co.  V.  Rice,  25  Minn.  278;  Montgomery 
r.  McEwen,  7  Minn.  351. 
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allow  it.^^  In  Iowa,  though  there  are  few  restrictions  as  to  joining 
actions  by  the  provisions  of  the  code,  legal  and  equitable  causes  can- 
not be  joined,^^  unless  the  parties  consent  thereto.^"  And  the  federal 
courts  have  never  permitted  such  joinder,^^  even  in  suits  originating 
in  a  state  court  and  subsequently  removed  to  a  federal  court.^^  In 
harmony  with  the  general  rules  governing  joinder,  legal  and  equitable 
causes  of  action  which  are  inconsistent  in  theory  cannot  be  joined. ^^ 
In  some  instances  the  joinder  of  legal  and  equitable  causes  effects  no 
more  than  is  done  in  equitable  actions  where  the  court  proceeds  to 
give  complete  relief.^''  Injunction  is  in  some  states  allowed  by  statute 
as  a  provisional  remedy  in  actions  at  law,^^  but  this  is  not  strictly 


14.  Bruce  v.  Kelly,  5  Hun  (N.  T.) 
229;  John  L.  Roper  Lumber  Co.  v. 
Wallace,  93  N.  C.  22.     See  sxivra,  V,  A. 

15.  Watt  V.  Robbing,  160  Iowa  587, 
142  N.  W.  387;  Keckevoet  V.  Dubuque, 
158  Iowa  631,  138  N.  W.  540;  Swartley 
V.  Oak  Leaf  Creamery  Co.,  135  Iowa 
573,  113  N.  W.  496;  "Bowman  f.  Chi- 
cago, etc.  R.  Co.,  86  Iowa  490,  53  N.  W. 
327;  Stevens  v.  Chance,  47  Iowa  602. 

[a]  "This  branch  of  the  plaintiff's 
case  was  purely  an  action  at  law. 
Either  party  was  entitled  to  demand  a 
jury.  There  was  no  warrant  under 
the  statute  for  joining  it  with  the 
equitable  action.  The  defendant  was 
entitled  to  the  separation  when  it  asked 
it  in  the  trial  court."  Keckevoet  f. 
City  of  Dubuque,  158  Iowa  631,  138 
N.   W.   540. 

[b]  Actions  on  a  money  demand  on 
contract  and  to  set  aside  a  conveyance 
fraudulent  as  to  creditors  cannot  be 
joined.  Stevens  V.  Chance,  47  Iowa 
602. 

16.  Hines  v.  Whitebreast  Coal  & 
Min.  Co.,  48  Iowa  296. 

17.  Chapman  v.  Yellow  Poplar  Lum- 
ber Co.,  143  Fed.  201,  74  C.  C.  A.  331; 
Hatcher  v.  Hendrie,  etc,  Supp.  Co.,  133 
Fed.  267;  United  States  v.  Boyd,  118 
Fed.  89. 

[a]_  "In  the  federal  court  such  a 
blending  of  equitable  and  legal  causes 
of  actions  in  one  suit  is  not  permissible 
under  the  Process  Act  of  1792,  substan- 
tially re-enacted  in  the  Revised  Stat- 
utes, which  declares  that  in  suits  in 
equity,  in  the  Circuit  and  District 
Courts  of  the  United  States  the  forms 
and  modes  of  proceeding  shall  be  ac- 
cording to  the  principles,  rules  and 
usages  which  belong  to  courts  of 
equity."  Hurt  r.  Hollingsworth,  100 
U.  S.  100,  25  L.  ed.  569. 

[b]     "And    although    the    forms    of 
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proceedings  and  practice  in  the  state 
courts  shall  have  been  adopted  in  the 
Circuit  Courts  of  the  United  States, 
yet  the  adoption  of  the  state  practice 
must  not  be  understood  as  confound- 
ing the  principles  of  law  and  equity, 
nor  as  authorizing  legal  and  equitable 
claims  to  be  blended  together  in  one 
suit."  Bennett  v.  Butterworth,  11  How. 
(U.  S.)  674,  13  L.  ed.  669;  Thompson 
V.  Central  O.  R.  R.  Co.,  6  Wall.  (U.  S.) 
134,  18  L.  ed.  765. 

18.  Chapman  v.  Yellow  Poplar  Lum- 
ber Co.,  143  Fed.  201,  74  C.  C.  A.  331; 
Hatcher  r.  Hendrie,  etc.  Supply  Co.,  133 
Fed.  267;  La  ilothe  Mfg.  Co.  r.  Na- 
tional Tube  Works  Co.,  15  Blatchf. 
432,  14  Fed.  Cas.  No.  8,033. 

19.  Ross  r.  Sheldon  (Ky.),  119  S. 
W    225.     See  supra.  Y,  E,  4. 

[a]  Rescission  and  Damages. — Causes 
of  action  for  rescission  of  a  contract 
and  damages  for  its  breach  are  incon- 
sistent. Lomb  V.  Richard,  45  Misc.  129, 
91  N.  Y.  Supp.  881.  But  see  Ross  v. 
Sheldon    (Ky.),   119   S.   W.   225. 

[b]  Actions  for  specific  perform- 
ance and  damages,  are  not  inconsistent. 
Huey  r.  Starr,  79  Kan.  781,  101  Pac. 
1075,  104  Pac.   1135. 

20.  Globe  Ins.  Co.  r.  Bovle,  21  Ohio 
St.  119.  See  also  Lattin  'v.  McCartv, 
17  How.  Pr.   (N.  Y.)   239, 

[a]  In  an  action  to  establish  a 
boundary  line,  it  is  proper  to  join  a 
claim  for  damages  for  injury  to  the 
realty,  for  the  reason  that  the  suit  is 
in  equity  and  having  obtained  full  jur- 
isdiction equity  can  try  out  the  whole 
controversy  and  grant  such  relief  as 
may  be  proper.  Sartori  r.  Dennv-Ren- 
ton  Clay  &  Coal  Co.,  77  Wash.  166,  137 
Pac.  494. 

21.  Cal.— See  More  v.  Massini,  32 
Cal.  590.  Mo.— Ware  r.  Johnson,  55 
Mo.  500.     Wis.— Riemer  r.   Johnke,  37 
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joinder,22  although  sometimes  treated  as  such.^^  Statutes  have  pro- 
vided in  some  states  for  the  joinder  of  legal  actions  to  recover  damages 
with  equitable  actions  in  aid  of  execution.^*  In  conformity  with  the 
foregoing  rules,  a  plaintiff  may  join  an  action  for  the  rescission  of  a  re- 
lease of  a  cause  of  action  for  damages,  with  the  cause  of  action  released,^^ 
an  action  to  set  aside  a  fraudulent  judgment  on  plaintiff's  cause  of  ac- 
tion with  the  cause  of  action  itself,-^  a  cause  of  action  for  specific  per- 
formance of  a  contract  and  a  cause  for  damages  for  its  breach,^^  or 
an  action  for  the  reformation  of  a  contract  and  an  action  for  its  en- 
forcement as  reformed.'^     The  restoration  of  a  lost  or  destroyed  deed 


Wis.  258;   Gillett  v.  Treganza,  13  Wis. 
472. 

22.  "The  asking  of  an  injunction  as 
a  provisional  remedy  against  waste, 
pending  proceedings  in  an  action  of 
ejectment,  and  setting  up  facts  in  the 
same  complaint  in  support  of  the  pro- 
visional remedy,  is  not  joining  of  ac- 
tions." Riemer  v.  Johnke,  37  Wis. 
2.58. 

23.  Ejectment  and  Injunction. — An 
action  of  ejectment  and  a  suit  for  an 
injunction  to  restrain  the  commission 
of  trespass  in  the  nature  of  waste  may 
be  joined.  Curtis  v.  Sutter,  15  Cal. 
260;  Natoma  Water  &  Min.  Co.  v.  Clark- 
in,  14  Cal.  544;  Hicks  v.  Davis,  4  Cal. 
67.  See  also  Weaver  v.  Conger,  10  Cal. 
234;  Gates  r.  Kieff,  7  Cal.  124. 

24.  Kruger  v.  Walker,  111  Ga.  383, 
36  S.  E.  794;  Vaughn  v.  Georgia  Loan 
Co.,  98  Ga.  288,  25  S.  E.  441;  De  Lacy 
V.  Hurst,  83  Ga.  22,3,  9  S.  E.  1052. 

[a]  "Although  at  law  this  convey- 
ance was  not  in  the  way  of  the  plain- 
tiffs in  making  their  money  on  execu- 
tion, still  it  was  a  cloud  that  they  had 
the  right  to  remove,  and  is  within  the 
provision  of  the  code,  that  'the  plain- 
tiff may  join  such  other  matters  in  his 
complaint  as  may  be  necessary  for  a 
complete  remedy,  and  a  speedy  satis- 
faction of  his  judgment.'  "  Frank  V. 
Kessler,  30  Ind.  8. 

25.  Courtney  v.  Blackwell,  150  Mo. 
245,  51  S.  W.  668;  Blair  v.  Chicago  & 
A.  R.  Co.,  89  Mo.  383;  Perry  v.  M. 
O'Neil  &  Co.,  78  Ohio  St.  200,  85  N. 
E.  41.  See  generally  the  title  "Ee- 
scission  and  Cancellation." 

As  constituting  one  cause  of  action, 
see  supra.  III,  D.    ^ 

[a]  Authority  for  Joinder.  —  The 
section  of  the  code  authorizing  a  join- 
der of  actions  arising  out  of  the  same 
transaction  or  transactions  connected 
with  the  same  subject  of  action  author- 
izes the  joinder  of  an  action  for  rescis- 


sion of  a  release  and  one  for  damages 
for  injuries.  Perry  r.  M.  O'Neil  & 
Co.,  78  Ohio  St.  200,  85  N.  E.  41. 

26.  De  Garcia  v.  San  Antonio  &  A. 
P.  R.  Co.  (Tex.  Civ.  App.),  77  S.  W. 
275. 

27.  Kan. — Insurance  Co.  r.  Stone, 
61  Kan.  48,  58  Pae.  986.  N.  Y.— Bar- 
low V.  Scott,  24  N.  Y.  40;  Kinnicutt 
V.  Robinson,  9  How.  Pr.  325.  N.  D. 
Beddow  r.  Flage,  22  N.  D.  53,  132  N. 
W.  637.  P.  R.— Cobian  v.  Abril,  14  P. 
R.   275. 

See  generally  the  title  "Specific  Per- 
formance. ' ' 

28.  Ind.— Rigsbee  r.  Trees,  21  Ind. 
227.  Minn. — Guernsev  v.  American 
Ins.  Co.,  17  Minn.  104'  Mo.— Spelman 
r.  Delano,  187  Mo.  App.  119,  172  S. 
W.  1163;  McHoney  v.  German  Ins.  Co., 
44  Mo.  App.  426.  Neb.— Stewart  v. 
Carter,  4  Neb.  564.  N.  Y.— Laub  v. 
Buekmiller,  17  N.  Y.  620.  Ohio.— Globe 
Ins.  Co.  V.  Boyle,  21  Ohio  St.  119; 
Marion  Dep.  Bank  v.  McWilliams,  2 
Ohio  Dec.  (Reprint)  142,  1  W.  L.  B. 
571;  Kehm  v.  German  Mutual  Ins.  Co., 
8  Ohio  N.  P.  .542,   11   Ohio  Dec.   739. 

A  cause  of  action  for  negligence 
directly  connected  with  a  contract  may 
lie  joined  with  a  cause  upon  the  con- 
tract, .lones  V.  .lohnson,  10  Bush  (Ky.) 
649,  658,  distinguishing  Wilson  V. 
Thompson,  1  Met.   (Ky.)'  123. 

See  generally  the  title  "Reforma- 
tion. ' ' 

An  action  to  reform  a  mortgage  may 
be  joined  with  an  action  to  foreclose. 
Burkam  r.  Burk,  96  Ind.  270;  Jones  v. 
Sweet,  77  Ind.  187;  Conyers  r.  Mericles, 
75  Ind.  443;  Miller  v.  Kolb,  47  Ind. 
220.     See   the  title   "Mortgages." 

[a]  Reformation  of  an  insurance 
policy  and  enforcement.  The  Globe 
Ins.  Co.  r.  Boyle,  21  Ohio  St.  119.  See 
more  fully  the  title  "Insurance." 

[b]  An  answer  in  the  nature  of  a 
cross-ljill   in   ecjuity   may  pray  for  the 
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and  the  recovery  of  possession  may  be  had  in  one  action  under  the 
code.2^  A  deed^nay  be  declared  a  mortgage  and  the  mortgage  fore- 
closed in  the  same  action.^^'  So  also  an  action  upon  contract,'^  or  an 
action  for  a  money  judgment,^'^  may  under  proper  circumstances  bd 
joined  with  an  action  to  set  aside  a  fraudulent  conveyance. 

Equitable  Causes  and  Tort.  —  Causes  of  action  in  tort  and  causes  of 
action  to  enforce  equitable  rights  may  be  joined  when  they  arise  out 
of  the  same  transaction  or  transactions  connected  with  the  same  sub- 
ject-matter,^'^'  but  not  otherwise.^* 

Effect  on  Trial.  —  It  is  settled  in  some  jurisdictions  that  where  a 
count  at  law  and  a  count  in  equity  are  included  in  the  same  petition, 
they  require  separate  trials  and  separate  judgments.^^ 

8.  Contract  and  Tort.  —  Causes  of  action  upon  contract  and  those 
arising  out  of  tort  are  placed  in  different  classes  in  the  codes  and  they 
cannot,  therefore,   be  joined,^*^  unless  they  arose  out    of    the    same 


reformation  of  a  contract  and  when 
so  reformed  that  it  be  allowed  as  a 
bar  to  the  suit.  Conger  f.  Parker,  29 
lud.  380. 

29.  Jennings  v.  Reeves,  101  N.  C. 
447,  7  S.   E.  897. 

30.  Moon  V.  McKnight,  54  Wis.  551, 
UN.  W.  800.  See  generally  the  title 
"Mortgages." 

31.  Bowen  r.  State  ex  rel.  Bradbury, 

121  Ind.  235,  23  N.  E.  75. 

32.  Booth  &  Co.  V.  L.  Mohr  &  Sons, 

122  Ga.  333,  50  S.  E.  173;  Conley  r. 
Buck,  100  Ga.  187,  28  S.  E.  97;  Vaughn 
V.  Georgia  Loan  Co.,  98  Ga.  288,  25  S. 
E.  441;  De  Lacy  v.  Hurst,  83  Ga,  223, 
9  S.  E.  1052. 

33.  Avers  r.  Bailev,  162  N.  C.  209, 
78  S.  E.  66;  Daniels  r.  Baxter,  120  N. 
C.  14,  26  S.  E.  635;  Benton  V.  Collins, 
118  N.  C.  196,  24  S.  E.  122. 

34.  Mavo  r.  Madden,  4  Cal.  27; 
Mares  r.  Wormington,  8  N.  D,  329,  79 
N.   W.   441. 

35.  Crowe  v.  Peteis,  63  Mo.  429; 
Zeideman  r.  Molaskv,  118  Mo.  App. 
106,  94  S.  W.  754;  McHoney  t\  Ger- 
man Ins.  Co.,  44  Mo.  App.  426.  See 
Sternberger  r.  McGovern,  15  Abb.  Pr. 
N.   S.    (N.  Y.)    257. 

[a]  Where  a  complaint  contains 
legal  and  equitable  causes  of  action,  a 
motion  asking  the  submission  of  all 
the  issues  to  a  jury  will  be  overruled. 
McKinley  v.  Britton,  55  Ind.  App.  21, 
103  N.  E.  349. 

[b]  A  severance  of  the  common- 
law  and  equity  actions  may  be  de- 
manded. Jacobson  v.  Brooklyn  El.  E. 
Co.,   48   N.   Y.   Supp.    1072. 

[c]  "The  approved  practice   (1)    is 
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that  the  equitable  issue  be  first  tried 
by  the  court,  and  the  legal  issue  be 
then  tried  bv  a  jurv. "  Krakow  r. 
Wille,  125  Wis.  284,^103  N.  W.  1121, 
4  Ann.  Cas.  1016;  Aultman  Co.  r.  Mc- 
Donough,  110  Wis.  263,  85  N.  W.  980; 
Cameron  v.  White,  74  Wis.  425,  43  N. 
W.  155;  Harrison  r.  Juneau  Bank,  17 
Wis.  340.  (2)  Proceeding  to  a  trial 
by  jury  without  ordering  the  equitable 
issue  to  be  so  tried,  is  not,  even  though 
the  parties  do  not  object,  a  submission 
of  that  issue  to  them  so  that  the  court 
might  not  still  withhold  it  from  their 
consideration.  Harrison  v.  Juneau 
Bank,  17  Wis.  340,  351.  (3).  But  the 
fact  that  the  court  submits  all  the 
issues  to  a  jury  in  the  first  instance, 
and  takes  their  verdict  upon  such  issues, 
is  not  error  where  the  court  after  tak- 
ing the  verdict  upon  the  equitable  issue 
makes  and  files  findings  of  fact  and 
conclusions  of  law  which  sustain  the 
judgment  on  such  issue.  Cameron  r. 
White,  74  Wis.  425,  43  N.  W.  155. 

36.  Ala. — Whilden  &  Sons  v.  Mer- 
chants' &  Planters'  Nat.  Bank,  64  Ala. 
1,  27;  Wilson  v.  Stewart,  69  Ala.  302; 
Hooper  v.  Herring,  9  Ala.  App.  292, 
63  So.  785.  Ark.— Conant  v.  Storthz, 
69  Ark.  209,  62  S.  W.  415;  Fordyce  r. 
Nix,  58  Ark.  136,  23  S.  W.  967.  Cal. 
Connell  v.  Higgins,  170  Cal.  541,  150 
Pac.  769;  Stark  i\  Willman,  96  Cal. 
400,  31  Pac.  259.  Ga.— Herring  r. 
Smith,  141  Ga.  825,  82  S.  E.  132;  Mont- 
gomery f.  Alexander  Lurab.  Co.,  140 
Ga.  51,  78  S.  E.  413;  Wolff  v.  Southern 
E.  Co.,  130  Ga.  251,  60  S.  E.  569; 
Ramev  v.  O 'Byrne,  121  Ga.  516,  49  S. 
E.    595;    Teem    r.    Ellijay,    89    Ga.    154, 
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15  S.  E.  33;  McLendon  v.  Atlanta  & 
West  Point,  etc.  E.  Co.,  54  Ga.  293; 
Croghan  v.  New  York  Underwriters' 
Agency,  53  Ga.  109.  Haw. — Hong  Kim 
V.  Hapai,  12  Hawaii  185;  Carter  v. 
Manhattan  Life  Ins.  Co.,  11  Hawaii 
69.  Ind. — Coddington  v.  Canadav,  157 
Ind.  243,  61  N.  E.  .567;  Cincinnati,  W. 
&  M.  E.  E.  Co.  r.  Harris,  61  Ind.  290; 
Clark  V.  Lineberger,  44  Ind.  223;  Boyer 
r.  Tiedeman,  34  Ind.  72;  Bodley  r. 
Eoop,  6  Blackf.  158.  Kan. — Hoye  v. 
Eaymond,  25  Kan.  665.  Ky.— Chesa- 
peake &  O.  E.  Co.  V.  Patton,  146  Ky. 
656,  143  S.  W.  25;  Hall  v.  Forman,  "5 
Kv.  L.  Eep.  140.  Minn. — Gertler  v. 
Linscott,  26  Minn.  82,  1  N.  W.  579. 
Miss. — Hazlehurst  r.  Cumberland,  etc. 
Co.,  83  Miss.  303,  35  So.  951.  Mo. 
Sumner  v.  Eogers,  90  Mo.  324,  2  S.  W. 
476;  Myers  v.  Adler,  188  Mo.  App.  607, 
176  S.  W.  538;  Dalton  t:  St.  Louis,  L 
M.  &  S.  Ey.  Co.,  187  Mo.  App.  691, 
173  S.  W.  77;  Barnes  v.  Metropolitan 
St.  Ev.  Co.,  119  Mo.  App.  303,  95  S.  W. 
971;  Jones  r.  St.  Louis  &  S.  F.  E.  E. 
Co.,  89  Mo.  App.  653;  Sumner  r.  Tuck, 
10  Mo.  App.  269.  Neb.— Phoenix  Mut. 
L.  Ins.  Co.  V.  Lincoln,  91  Neb.  150,  135 
N.  W.  445;  Commercial  Union  Assur. 
Co.  V.  Shoemaker,  63  Neb.  173,  88  N. 
W.  156;  Keens  v.  Gaslin,  24  Neb.  310, 
38  N.  W.  797;  Hardv  r.  Miller,  11  Neb. 
395,  9  N.  W.  475."  N.  Y.— Taylor  v. 
Klein,  130  App.  Div.  615,  115 'N.  Y. 
Supp.  445;  Prexel  v.  Hollander,  112 
App.  Div.  25,  98  N.  Y.  Supp.  104; 
McClure  v.  Wilson,  13  App.  Div.  274, 
43  N.  Y.  Supp.  209;  De  Witt  r.  Mc- 
Donald, 58  How.  Pr.  411;  Waller  r. 
Easkan,  12  How.  Pr.  28;  Colwell  r.  New 
York  &  Erie  E.  E.  Co.,  9  How.  Pr. 
311.  N.  C. — Huggins  v.  Waters,  167 
N.  C.  197,  83  S.  E.  334;  Cook  v.  Smith, 
119  N.  C.  350,  25  S.  E.  958;  Hodges 
V.  Wilmington  &  W.  E.  Co.,  105  N.  C. 
170,  10  S.  E.  917;  Doughty  v.  Atlantic 
&  N.  C.  E.  Co.,  78  N.  C.  22;  Logan 
r.  Wallis,  76  N.  C.  416.  Ohio.— Sturges 
t\  Burton,  8  Ohio  St.  215,  72  Am.  Dec. 
582;  Murphy  v.  Cincinnati,  10  Ohio 
Dec.  541,  8  'Ohio  N.  P.  106,  244.  Pa. 
Erie  City  Iron  Wks.  v.  Barber,  118  Pa. 
6,  12  Atl.  411;  Struble  &  Voetter  r. 
Pennsylvania  E.  Co.,  23  W.  N.  C.  197. 
Tex.— Frev  v.  Ft.  Worth  &  E.  G.  Ev. 
Co.,  86  Tex.  465,  25  S.  W.  609;  Stew- 
art v.  Gordon,  65  Tex.  344;  Hamner 
V.  Garrett  (Tex.  Civ.  App.),  133  S.  W. 
1058;  Adams  r.  First  Nat.  Bank  (Tex. 
Civ.  App.),   178  S.  W.  993;   First  Nat. 


Bank  r.  Mangum  (Tex.  Civ.  App.),  176 
S.  W.  1197;  Tiefel  Bros.  v.  Maxwell 
(Tex.  Civ.  App.),  1.54  S.  W.  319;  Har- 
ris V.  Cain,  41  Tex.  Civ.  App.  139,  91 
S.  W.  866;  Eoss  v.  W.  D.  Cleveland 
(Tex.  Civ.  App.),  133  S.  W.  315.  Utah. 
Clinton  r.  Nelson,.  2  Utah  284.  Wash. 
Harding  r.  Ostrander  E.  &  T.  Co.,  64 
Wash.  224,  116  Pac.  635;  Sanders  v. 
Stimson  Mill  Co.,  34  Wash.  357,  75 
Pac.  974;  Clark  r.  Great  Northern  E. 
Co.,  31  Wash.  658,  72  Pac.  477;  Willey 
V.  Nichols,  18  Wash.  528,  52  Pac.  237. 
Wis. — Eideout  v.  Milwaukee,  etc.  E. 
Co.,  81  Wis.  237,  51  N.  W.  439;  Bishop 
r.  Chicago  &  N.  W.  E.  Co.,  67  Wis. 
610,  31  N.  W.  219;  Lane  r.  Cameron, 
38  Wis.  603.     • 

As  to  consistency  of  tort  and  con- 
tract actions,  see  infra,  V,  E,  4. 

[a]  The  joinder  of  an  action  upon 
a  contract  on  the  part  of  a  railway 
company  with  a  city,  also  a  defendant, 
to  keep  certain  streets  in  repair,  and 
a  cause  of  action  sounding  in  tort  for 
leaving  streets  in  a  dangerous  condi- 
tion is  not  in  violation  of  the  rule 
against  joining  actions  ex  delicto  and 
ex  contractu.  Although  the  liability 
of  the  railway  company  as  between 
itself  and  the  city  rests  upon  its  con- 
tract with  the  city,  as  between  the 
defendants  and  third  persons,  their 
liability  is  in  tort,  being  grounded  on 
their  negligence.  Bateman  v.  Forty- 
Second  St.,  etc.  E.  Co.,  5  N.  Y.  Supp. 
13. 

[b]  An  action  against  a  director  for 
malfeasance  in  office  and  one  upon  his 
statutory  liability  as  a  stockholder  can- 
not be  joined.  Butt  v.  Cameron,  53 
Barb.   (N.   Y.)    642. 

[c]  A  personal  injury  action  by  an 
employee  cannot  be  joined  with  an  ac- 
tion for  accident  insurance.  Duerler 
Mfg.  Co.  r.  Dullnig  (Tex.  Civ.  App.), 
83  S.  W.  889. 

fd]  Failure  To  Perform  Statutory 
Duty. — An  action  for  breach  of  im- 
plied contract  to  perform  a  statutory 
duty  arises  upon  contract  and  cannot 
be  joined  with  an  action  for  injury  to 
propertv.  Hodges  r.  Wilmington  &  W. 
E.  Co.,' 105  N.  C.  170,  10  S.  E.  917. 

[e]  Treating  One  Cause  as  Surplus- 
age.— Where  a  plaintiff  iu  one  count 
pleaded  a  cause  of  action  in  contract 
and  one  in  tort,  it  was  held  in  Dalton 
f. "St.  Louis,  etc.  E.  Co.,  187  Mo.  App. 
691,  173  S.  W.  77,  that  if  it  appear 
that    the   petition   states    a     cause     of 
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transaction  or  transactions  connected  with  the  same  subject  of  action,^^ 
and  are  consistent.^^  If,  however,  the  tort  is  such  that  the  plaintiff 
can  waive  the  tort  and  sue  on  contract,  he  may  do  so  and  unite  there- 
with other  claims  arising  upon  contract.^^    The  provisions  of  the  codes 


action  either  in  contract  or  in  tort, 
and  the  evidence  tends  to  support  it, 
the  other  averments  may  be  rejected 
as  surplusage  and  the  case  proceed  ac- 
cordingly. 

[f]  in  Tennessee,  whenever  the 
facts  of  the  case  entitle  the  plaintiff 
to  sue  for  breach  of  contract,  or,  at 
his  election,  for  the  wrong  and  injury, 
he  may  join  statements  of  his  cause  of 
action  in  both  forms,  or  either.  Code, 
§3442.  It  is  proper  under  this  statute 
to  unite  in  different  counts  an  action 
of  tort,  an  action  of  indebitatus  as- 
sumpsit, and  one  upon  the  facts  of  the 
case.  Louisville  &  N.  R.  Co.  r.  Guthrie, 
10  Lea   (Tenn.)   432. 

37.  U.  S.— Hartford  Steam  Boiler  1. 
&  Ins.  Co.  V.  Pabst  Brew.  Co.,  201  Fed. 
617,  120  C.  C.  A.  45;  Revnolds  r. 
Palmer,  21  Fed.  433  (under  North 
Carolina  practice).  Ala. — Civ.  Code, 
§5329;  Zavelo  r.  Leichtman,  Goodman 
&  Co.,  171  Ala.  65,  54  So.  537;  Brickcii 
r.  Sikes  (Ala.  App.),  68  So.  801; 
Hooper  v.  Herring,  9  Ala.  App.  292, 
63  So.  785;  Western  Union  Tel.  Co.  r. 
Farmers'  &  M.  Bank,  7  Ala.  App.  637, 
62  So.  250.  Cal.— Jones  v.  Steamship 
Cortes,  17  Cal.  487  (before  the  code); 
Boulden  r.  Thompson,  21  Cal.  App.  279, 
131  Pac.  765.  But  see  Stark  v.  Well- 
man,  96  Cal.  400,  31  Pac.  259,  decided 
before  the  "same  transaction"  clause 
was  incorporated  in  the  California 
code.  Conn, — Knapp  r.  Walker,  73  Conn. 
459,  47  Atl.  655.  D.  C— Minton  v.  F. 
G.  Smith  Piano  Co.,  36  App.  Cas.  137, 
33  L.  R.  A.  (N.  S.)  305.  Kan.— Hove 
r.  Raymond,  25  Kan.  665.  Minn. 
Reed  r.  Bernstein,  103  Minn.  66,  114 
N.  W.  261;  Humphrey  v.  Merriani,  37 
Minn.  502,  35  N.  W'.  365;  Gertler  v. 
Linscott,  26  Minn.  82,  1  N.  W.  579. 
N".  Y. — Hochman  v.  New  Amsterdam 
Gas  Co.,  133  N.  Y.  Supp.  386;  Edison 
Elec.  Ilium.  Co.  )•.  Kalbfleisch  Co.,  117 
App.  Div.  842,  102  N.  Y.  Supp.  1039; 
Reed  r.  Livermore,  101  App.  Div.  254, 
91  N.  Y.  Supp.  986;  Corcoran  v.  Man- 
nering,  10  App.  Div.  516,  41  N,  Y. 
Supp.  1090;  Mackenzie  v.  Hatton,  6 
Misc.  153,  26  N.  Y.  Supp.  873;  Badger 
V.  Benedict,  4  Abb.  Pr.  176;  Robinson 
V.    Flint,    16    How.    Pr.     240.       Contra, 
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Hunter  v.  Powell,  15  How.  Pr.  (N.  Y.) 
221 ;  Ravnor  v.  Brennan,  40  Hun  60. 
N.  C— Smith  v.  Newberry,  140  N.  C. 
385,  53  S.  E.  2.34;  Cook  r.  Smith,  119 
N.  C.  350,  25  S.  E.  958;  Solomon  v. 
Bates,  118  N.  C.  311,  24  S.  E.  478; 
Hodges  V.  Wilmington,  105  N.  C.  170, 
10  S.  E.  917.  Contra,  North  Carolina 
Land  Co.  r.  Beatty,  69  N.  C.  329,  deny- 
ing the  right  to  join  a  contract  and 
tort  arising  out  of  the  same  trans- 
action because  they  belong  to  two  dif- 
ferent classes.  N,  D. — Needham  v. 
Halverson,  22  N.  D.  594,  135  N,  W. 
^03.  Ohio.— Sturges  v.  Burton,  8  Ohio 
St.  215,  72  Am.  Dec.  582;  Byers  f.  Riv- 
ers, 3  Ohio  Dec.  (Reprint)  231;  Marion 
Dep.  Bank  r.  McWilliams,  2  Ohio  Dec. 
(Reprint)  142,  1  W.  L.  M.  571;  Mur- 
phv  r.  Cincinnati,  10  Ohio  Dec.  541,  8 
Ohio  N.  P.  106,  244.  Okla.— Summers 
r.  Gates,  154  Pac.  1159;  Avlesburv  Mer- 
cantile Co.  r.  Fitch,  22  Okla.  475,  99 
Pac.  1089,  23  L.  R.  A.  (N.  S.)  573 
S.  C— Pollock  r.  Interstate  B.  &  L 
Assn.,  48  S.  C.  65,  25  S.  E.  977.  Tex. 
Adams  r.  First  Nat.  Bank  (Tex.  Civ 
App.),  178  S.  W.  993;  Peoples  v.  Brock 
man  (Tex.  Civ.  App.),  153  S.  W.  907 
Farmers'  Nat.  Bank  r.  Merchants'  Nat 
Bank  (Tex.  Civ.  App.),  136  S.  W, 
1120;  Kemendo  v.  Fruit  Dispatch  Co 
(Tex.  Civ.  App.),  131  S.  W.  73,  76 
Hoskins  r.  Velasco  Nat.  Bank,  48  Tex 
Civ.  App.  246,  107  S.  W.  598;  Opper 
mann  r.  Petrv  (Tex.  Civ.  App.),  115  S 
W.  300.  Wash.— Harding  ;;.  Ostrander 
R.  &  T.  Co.,  64  Wash.  224,  116  Pac 
635.  Wis,— Koepke  r.  Winterfield,  116 
Wis.  44,  92  N.  W.  437;  Bishop  v.  Chi 
cago  &  N.  W.  R.  Co.,  67  Wis.  610,  31 
N.  W.  219. 

[a]  Unless  the  tort  grows  out  of 
or  is  related  to  the  contract,  an  action 
upon  tort  cannot  be  joined  with  an  ac- 
tion on  the  contract.  Tiefel  Bros.  v. 
Maxwell  (Tex.  Civ.  App.),  154  S.  W. 
319;  Peoples  r.  Brockman  (Tex.  Civ. 
App.),  153  S.  W.  907;  Caffall  v.  Ban- 
dera Tel.  Co.  (Tex.  Civ.  App.),  136  S. 
W.  105;  Cardwell  v.  Masterson,  27  Tex. 
Civ.   App.   591,   66   S.   W.    1121. 

38.  Bvers  r.  Rivers,  3  Ohio  Dec. 
(Reprint)   231.     See  infra,  V,  E,  4. 

39.  N.  y.— Hawk  r.  Thorn,  54  Barb. 
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in  some  states,  however,  permit  tlie  joinder  of  independent  actions  of 
contract  and  tort.**^  Applying  the  general  rule  forbidding  the  join- 
der, it  has  been  held  improper  to  join  with  a  cause  of  action  for  breach 
of  contract,  one  for  conversion,*^  negligence,*^  trespass,**  fraud  or 
deceit,*^  malicious  prosecution,*"  or  malicious  abuse  of  process,*''  false 
imprisonment,*'^  assault  and  battery,*^  or  breach  of  trust.^°     Where 


164;  De  Witt  v.  McDonald,  58  How. 
Pr.  411;  Badger  v.  Benedict,  4  Abb. 
Pr.  176;  Central  Gas  &  Elec.  Fixture 
Co.  r.  Sheridan,  1  Misc.  386,  22  N.  Y. 
Supp.  76.  N.  C. — Logan  v.  Wallis,  76 
N.  C.  416.  Wis. — Manning  v.  Galland- 
Henning  P.  M.  D.  Mfg.  Co.,  141  Wis. 
199,  124  N.  W.  291. 

See  also  Sloss-Sheffield  Steel  &  Iron 
Co.  i:  Payne,  192  Ala.  69,  68  So.  359; 
Whitney  V".  Haskell,  216  Pa.  622,  66 
Atl.   101. 

As  to  joinder  of  actions  arising  upon 
contract,  see  infra,  V,  F,  1. 

40.  Fuller  r.  Illinois  C.  Ey.  Co.,  213 
Fed.  280;  Devin  v.  Walsh,  108  Iowa 
428,  79  N.  W.  133;  Jack  &  Toner  r. 
The  D.  M.  &  Ft.  D.  E.  Co.,  49  Iowa 
627;  Turner  i".  First  Nat.  Bank  of 
Keokuk,  26  Iowa  562.  See,  however, 
Woodworth  v.  Iowa  Cent.  Ey.  Co.,  170 
Iowa  697,  149  N.  W.  522;"  Turner  v. 
First  Nat.  Bank,  26  Iowa  562. 

41.  Cal. — Connell  v.  Higgins,  170 
Cal.  541,  150  Pac.  769.  N.  Y.^White 
r.  Improved  Property  Holding  Co.,  140 
App.  Div.  529,  125  "N.  Y.  Supp.  366. 
Tex. — Tiefel  Bros.  r.  Maxwell  (Tex. 
Civ.   App.),   154   S.   W.   319. 

43.  Cal. — Loup  v.  California  S.  E. 
Co.,  63  Cal.  97.  Ga. — Croghan  v.  New 
York  Underwriters  Agency,  53  Ga.  109. 
N.  Y. — Hunter  v.  Powell,  15  How.  Pr. 
221;  Compton  v.  Hughes,  38  Hun  377; 
Eeed  v.  Livermore,  101  App.  Div.  254, 
91  N.  Y.  Supp.  986.  Wash.— Sanders 
V.  Stimson  Mill  Co.,  34  Wash.  357,  75 
Pac.  974.  Wis.— Krakow  r.  Wille,  125 
Wis.  284,  103  N.  W.  1121;  Harrison  V. 
Juneau  Bank,   17  Wis.  340. 

44.  Ga. — McLendon  r.  West  Point 
&  A.  E.  Co.,  54  Ga.  293.  N.  Y.— Week 
r.  Keteltas,  10  Civ.  Pro.  43;  Hart  v. 
Metropolitan  Elev.  Ey.  Co.,  15  Daly 
391.  Wash. — Clark  v.  Great  Northern 
E.  Co.,  31  Wash.  658,  72  Pac.  477,  eject- 
ing passenger  from   train. 

[a]  Counts  for  breach  of  covenant 
of  quiet  enjoyment  and  for  entering 
premises  and  injuring  property  cannot 
be  joined.  Keep  V.  Kaufman,  56  N.  Y. 
332. 


45.  Ala. — Brooks  r.  Eomano,  149 
Ala.  301,  42  So.  819;  Eomano  v.  Brooks, 
142  Ala.  514,  39  So.  213.  Ga.— Mitchell 
t;  Georgia  E.  Co.,  68  Ga.  647;  Croghan 
V.  New  York  Underwriters  Agency,  53 
Ga.  109.  Haw. — Hong  Kim  v.  Hapai, 
12  Hawaii  185.  Ind. — Boyer  v.  Tiede- 
man,  34  Ind.  72.  Ky. — Wilson  v. 
Thompson,  1  Met.  123.  Mo.— Pride- 
more  V.  Fife,  178  Mo.  App.  332,  165 
S.  W.  1155.  N.  Y.— Eealty  T.  Co.  V. 
Cohn-Baen-Mvers  &  Aronson  Co.,  132 
App.  Div.  286,  116  N.  Y.  Supp.  1110; 
Taylor  v.  Klein,  130  App.  Div.  615, 
115  N.  Y.  Supp.  445;  Kaufman  v.  Mor- 
ris Bldg.  Co.,  126  App.  Div.  388,  110 
N.  Y.  Supp.  663;  American  Nat.  Bank 
r.  Grace,  18  N.  Y.  Supp.  745;  Seymour 
r.  Lorillard,  8  Civ.  Proc.  90.  "  Ohio. 
Kennedy  v.  Dodge,  19  Ohio  Cir.  Ct.  425. 

See  supra,  V,  E,  1. 
Obtaining  money  Toy  fraud  as  an  in- 
jury to  property,  see  V,  F,  4,  c. 

[a]  Where  the  fraud  is  not  the 
gravamen  of  the  cause  of  action  and 
is  alleged  merely  to  show  the  plaintiff's 
right  to  rescind  the  contract,  the  cause 
of  action  sounds  in  contract  and  may 
be  joined  witli  other  actions  upon  con- 
tract regardless  of  whether  or  not  they 
arise  out  of  the  same  transaction. 
Campbell  r.  Wright,  21  How.  Pr.  (N. 
Y.)    9. 

[b]  A  cause  of  action  for  fraud 
directly  connected  with  a  contract  may 
be  joined  witli  a  cause  of  action  upon 
the  contract.  Jones  r.  Johnson,  10 
Bush  (Ky.)  649,  659,  distinfjuishing 
Wilson  V.  Thompson,  1  Met.  (Kv.)  123; 
Gregg  r.  Woods,  3  Ky.  L.  Eep.  526. 

46.  Willey  v.  Nichols,  IS  Wash.  528, 
52   Pac.  237.' 

47.  Willis  V.  Galbreath,  115  Ga.  793, 
42  S.  E.  81;  Porter  r.  Johnson,  96  Ga. 
145,  23  S.  E.  123. 

48.  Flvnn  r.  Bailev,  50  Barb.  (N. 
Y.)    73. 

49.  Ehle  V.  Haller,  6  Bosw.  (N.  Y.) 
661. 

50.  Hannahs  r.  Hammond,  19  N.  Y. 
Supp.  883. 
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they  arise  out  of  the  same  transaction,  however,  the  rule  is  otherwise." 
Construction  of  Pleading.  —In  construing  a  cause  of  action  to  ascer- 
tain whether  it  is  ex  contractu  or  ex  delicto,  the  prayer  for  relief,^- 
the  character  of  the  other  causes  of  action,  whether  contract  or  tort,^^ 
and  the  probable  intent  of  the  pleader,^^^^  are  sometimes  considered 
by  the  court. 

9.  Common  Law  and  Statutory  Causes.  —  Common  law  and  statu- 
tory causes  of  action,  which  are  consistent  and  which  fall  within  one 
of  the  classes  enumerated  in  the  code,  may  be  joined.  The  origin  of 
the  rights  of  action  can  afford  no  logical  reason  for  forbidding  the 
union.^*     Thus  a  cause  of  action  for  common-law  negligence  and  one 


51.  Emerson  v.  Nash,  124  Wis.  369, 
389,  102  N.  W.  921,  70  L.  E.  A.  326, 
109  Am.  St.  Eep.  944;  Hartford  Steam 
Boiler  I.  &  Ins.  Co.  r.  Pabst  Brew. 
Co.,  201  Fed.  617,  120  C.  C.  A.  45. 

[a]  Actions  for  fraud  and  for 
Tjreach  of  warranty  may  be  joine<l 
where  they  arise  out  of  the  same  trans- 
action. Gartner  v.  Corwine,  57  Ohio 
St.  246,  48  N.  E.  945. 

[b]  A  cause  of  action  for  breach 
of  warranty  and  a  cause  of  action  for 
fraudulent  warranty  may  be  joined. 
Ky. — Gregg  v.  Woods,  8  Ky.  L.  Rej). 
526.  Ohio. — Byers  v.  Eivers,  3  Ohio 
Dec.  (Eeprint)  231.  Wash.— Muller- 
leile  V.  Brandt,  64  Wash.  280,  116  Pac. 
868. 

[c]  Actions  for  fraudulent  repre- 
sentations on  the  sale  of  a  yacht  and 
for  breach  of  warranty  on  the  same 
sale  do  not  rise  out  of  the  same  trans- 
action and  are  improperly  joined.  Sey- 
mour V.  Lorillard,  8  N.  Y.  Civ.  Proc.  90. 

[d]  Actions  for  penalties  for  fail- 
ure to  furnish  cars,  may  be  joined  with 
actions  for  damages  for  so  failing  to 
furnish  cars.  Grain  &  Lumber  Co.  v. 
Ey.   Co.,   85   Kan.   281. 

[e]  In  an  action  against  a  bailee 
for  loss  or  injury  to  the  property  as  a 
result  of  his  failure  to  use  due  care, 
case  for  negligence  in  performing  the 
duty  growing  out  of  the  contract  of 
bailment  and  assumpsit  for  breach  of 
the  contract  may  be  joined.  Bricken 
r.  Sikes   (Ala.  App.),  68  So.  801. 

[f]  Damages  for  Refusal  of  Bank 
To  Pay  Check  and  Assumpsit. — Counts 
in  assumpsit  for  the  recovery  of  the 
amount  on  deposit  in  a  bank  and  counts 
in  tort  for  the  recovery  of  damages 
claimed  for  the  defendant's  alleged 
wrongful  failure  and  refusal  to  pay  the 
plaintiff's  check  as  a  depositor  may  be 
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regarded  as  based  upon  alleged  breaches 
of  duty  ' '  arising  out  of  the  same 
transaction,  or  relating  to  the  same 
subject-matter."  Hooper  r.  Herring,  9 
Ala.  App.  292,  63  So.  785.  See  also 
Ccmpton  r.  Ashley  (Tex.  Civ.  App.), 
25  S.  W.  223. 

52.  Central  Gas  &  Elec.  Fixture  Co. 
r.  Sheridan,  1  Misc.  386,  22  N.  Y.  Supp. 
76.  Compare,  5  Standard  Proc.  357;  10 
Standard  Proc.  222. 

53.  In  construing  a  complaint  con- 
taining two  or  more  counts  confessedly 
on  contract  and  one  alleging  a  sale  and 
delivery  and  a  fraud  to  avoid  a  term 
of  credit,  the  court  said  that  the  words 
bear  the  construction  that  the  count  is 
on  contract  rather  than  tort.  "Per- 
haps some  significance  should  be  given 
to  the  fact  that  the  other  causes  of  ac- 
tion are  plainly  upon  contract,  and 
that  the  pleader  could  scarcely  have 
intended  to  couple  inconsistent  causes 
of  action  in  the  same  complaint."  Roth 
r.  Palmer,  27  Barb.   (N.  Y.)   652. 

[a]  Presumption  that  action  was  in 
contract  and  not  in  tort  for  conversion. 
Central  Gas  &  Elec.  Fixture  Co.  f. 
Sheridan,  1  Misc.  386,  22  N.  Y.  Supp. 
76. 

531/2.  As  Affected  by  Intent  of 
Pleader. — In  an  action  where  there  was 
an  allegation  apparently  alleging  con- 
version, the  court  held  that  in  reading 
the  allegations  it  is  evident  that  what 
the  pleader  really  intended  was  to  set 
up  evidence  of  Aaolation  of  contract, 
which  is  the  real  basis  of  the  action. 
Owen  r.  Brown,  78  Misc.  273,  139  N. 
Y.   Supp.  451. 

54.  Colo. — Crissey  &  Fowler  Lumb. 
Co.  V.  Denver  &  E."  G.  E.  Co.,  17  Colo. 
App.  275,  68  Pac.  670.  N.  Y.— Hutch- 
inson V.  Young,  93  App.  Div.  407,  87 
N.    Y.    Supp.    678;    Haynes    v.   Buffalo, 
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for    statutory    nee:lisrence    may    be    joined    in    the    same    aetion.^^ 

10.  Actions  In  Personem  and  In  Rem,  —  Actions  in  personam  and 
actions  m  rem  may  be  joined,  if  they  do  not  otherwise  offend  the 
rules  of  the  statute  regulating  the  joinder  of  actions.^*' 

11.  Admiralty  and  Law  and  Equity.  —  The  joinder  of  maritime 
and  nonmaritime  causes  of  action  is  elsewhere  discussed." 

12.  Civil  and  Criminal  Actions. —  A  civil  and  a  criminal  action 
cannot  be  joined.^^ 

G.     Pleading.  —  The  manner  of  stating  the  causes  of  action^^  will 


N.  Y.  &  P.  E.  Co.,  38  Hun  17.  Com- 
pare, Horton  v.  Equitable  Life  Assur. 
Soc,  35  Misc.  495,  71  N.  Y.  Supp.  1060, 
holding  a  complaint  which  sets  up  a 
count  for  '  improper  ejection  from  a 
building  asking  a  statutory  penalty 
and  a  count  alleging  the  same  act  to 
have  been  done  through  a  conspiracy 
states  but  one  cause  of  action.  Ohio. 
Turnbull  v.  Pomeroy  Salt  Co.,  11  Ohio 
Dec.   (Reprint)    19,  14  W.  L.  B.  133. 

[a]  But  see  Cincinnati  H.  &  D.  E. 
E.  Co.  V.  Chester,  57  Ind.  297  (denying 
the  right  to  join  an  action  of  dam- 
ages for  personal  injuries  and  damages 
resulting  from  injuries  to  the  wife  with 
the  statutory  cause  of  action  for  dam- 
ages for  death  of  a  child) ;  and  Aber- 
nathy  r.  South  &  W.  E.  Co.,  150  N.  C. 
97,  63  S.  E.  180,  holding  a  proceeding 
for  condemnation  being  entirely  statu- 
tory cannot  be  joined  with  an  action 
for   damages  for  trespass. 

[b]  "The  weight  of  authority  seems 
to  be  that,  where  a  specific  proceed- 
ing is  prescribed  by  the  statute,  it  may 
not  be  joined  with  an  action  at  com- 
mon law;  but  that  if  9  penalty  or  dam- 
ages be  made  recoverable  in  a  specific 
form  of  action,  counts  therefor  may 
be  joined  with  counts  for  other  causes 
of  action  in  the  same  form,  but  not 
in  different  forms."  Clavton  r.  Citv 
of  Henderson,  103  Ky.  228,  44  S.  W. 
667,  44  L.  E.  A.  474. 

[c]  A  cause  of  action  arising  ex 
delicto  being  for  a  breach  of  its  public 
duty  as  a  carrier  and  one  alleging  a 
liability  under  a  statute  making  the 
last  carrier  who  receives  goods  in  good 
order  may  be  joined.  Southern  E.  Co. 
V.  Horner,  115  Ga.  381,  41  S.  E.  649. 

[d]  An  action  of  trespass  which  is 
for  redress  of  an  injviry  done  and  an 
action  under  statute  to  recover  a  pen- 
alty intended  as  a  protection  of  realty 
from  waste  may  be  joined  but  there 
can  be  but  one  recoverv.  Fairchild  v. 
Dunbar  Furnace  Co.,  128  Pa.  485,  18 
Atl.   443. 


[e]  In  an  action  in  equity,  it  is 
proper  to  state  in  the  complaint  all  the 
facts  upon  which  a  plaintiff  seeks  re- 
lief, and  a  statement  of  facts  showing 
a  violation  of  both  statutory  and  com- 
mon-law rights  does  not  render  the 
complaint  multifarious  or  objection- 
able on  the  ground  of  misjoinder  of 
causes  of  action.  Hathorn  v.  Natural 
Carbonic  Gas  Co.,  60  Misc.  341,  113 
N.  Y.  Supp.  458. 

55.  Cheek  r.  Missouri,  K.  &  T.  R. 
Co.,  89  Kan.  247,  131  Pac.  617;  Sibley 
r.  Kansas  City  Cotton-Mills  Co.,  85 
Kan.  256,  116  Pac.  889;  McHugh  v. 
St.  Louis  Transit  Co.,  190  Mo.  85,  88 
S.  W.  853.  See  also  Meyers  r.  St. 
Louis  Transit  Co.,  99  Mo.  App.  363,  73 
S.  W.  379;  Gebhardt  r.  St.  Louis 
Transit  Co.,  97  Mo.  373,  71  S.  W.  448. 
Compare,  Clavton  r.  Henderson,  103  Ky. 
228,  44  S.  W.  667,  44  L.  E.  A.  474. 
See  more  fully  the  title  "Negligence." 

56.  "Tt  is  permissible  to  join  an 
action  to  enforce  a  mechanic's  lien, 
which  is  an  action  in  rem,  with  an' 
action,  seeking  a  personal  judgment 
against  the  parties  to  whom  the  mate- 
rial, has  been  furnished.  Brugman  v. 
McGuire,  32  Ark.  733.  But  the  petition 
in  the  case  at  bar  seeks  to  do  more 
than  this.  Plaintiff  not  only  seeks  to 
recover  personal  judgment  against  the 
contractors  and  a  decree  foreclosing 
his  lien  as  a  subcontractor  against  the 
buildings  of  the  other  defendants,  but 
also  seeks  to  recover  a  personal  judg- 
ment against  the  other  defendants 
upon  a  contract  with  them  whereby  he 
alleges  they  agreed  to  pay  for  the 
material."  Jones  r.  Balsley,  27  Okla. 
220,  111  Pac.  942. 

Joinder  in  Admiralty. — See  the  title 
"Admiralty." 

57.  See  1   Standard  Proc.   438. 

58.  Manville  r.  Felter,  19  Kan.  253. 

59.  See  the  titles  "BiUs  and  An- 
swers; '  *  "Declaration  and  Complaint; '  * 
"Several  Counts." 
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be  found  elsewhere  in  this  work.  The  right  to  plead  the  same  cause 
of  action  in  different  ways  to  meet  the  exigencies  of  the  proof  will  be 
found  elsewhere  in  this  work.*'*' 

H.  In  Louisiana.  —  1.  In  General.  —  The  code  of  Louisiana  al- 
lows the  cumulation  of  separate  actions  in  the  same  demand  except 
as  otherwise  expressed."  It  is  provided  by  the  code  of  Louisiana 
that  if  the  plaintiff  has  several  causes  of  action  tending  to  the  same 
conclusion,  not  contrary  to  or  exclusive  of  each  other,  though  they 
arise  from  different  contracts,  he  may  cumulate  and  bring  theni  in  one 
suit.*'-  Distinct  actions  governed  by  different  rules  and  principles 
should  not  be  cumulated,^^  and  causes  of  action  not  cognate  as  to 
origin*'*  between  different  and  distinct  parties  between  w^hom  there  is 
no  connection  or  community  of  interest*'^  cannot  be  joined.     Where 


As  to  stating  separately  each  cause 
of  action,  see  6  Standard  Proc.  702, 
and  the  title  "Several  Counts." 

As  to  completeness  of  counts  them- 
selves, see  6  Standard  Proc.  707. 

60.  6  Standard  Proc.  706,  and  the 
title  "Several  Counts."  See  also 
supra,  III,  H. 

61.  Code  Prac,  art.  148;  Michenor 
r.  Reinach,  49  La.  Ann.  360,  21  So. 
552. 

[a]  Where  several  distinct  adjudi- 
cations have  been  made  at  the  same 
sale,  demands  for  specific  performance 
of  the  adjudications  may  be  cumulated. 
Michenor  v.  Reinach,  49  La.  Ann.  360, 
21    So.   552. 

[b]  An  action  to  enforce  a  warranty 
and  one  to  correct  an  error  of  descrip- 
tion as  to  the  land  purchased  may 
be  cumulated.  Bonvillain  v.  Boden- 
heimer,  117  La.  793,  42  So.  273. 

[c]  A  demand  to  be  decreed  owner 
of  personal  property  may  be  cumulated 
with  a  demand  for  damages  for  its  un- 
lawful seizure.  Hodge  r.  Monroe  Mer- 
cantile  Co.,   105  La.  668,  30  So.   142. 

[d]  A  suit  for  partition  of  a  plan- 
tation and  a  demand  for  a  settlement 
of  accounts  created  by  its  cultivation 
may  be  cumulated.  Bayly  v.  Becnel,  35 
La.'  Ann.  778. 

62.  Code  Prac,  art.  151;  Learned  & 
Koontz  V.  Texas  &  P.  E.  Co.,  128  La. 
430,  54  So.  931;  Tertrou  v.  Durand,  29 
La.  Ann.  506;  Medart  v.  Fasnotch,  15 
La.  Ann.  621;  Gross  v.  Richardson,  2 
Mart.  N.  S.  323;  Buquet  V.  Watkins, 
1  La.  131. 

[a]  It  is  competent  for  a  party  to 
sue  on  a  contract  and  at  the  same 
time  sue  on  a  quantum  meruit  for 
services  not  embraced  within  the  terms 
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of  the  contract.  Caldwell  r.  Turner, 
129  La.  19,  55  So.  695. 

[b]  A  plaintiff  in  one  action  may 
sue  for  the  value  of  several  head  of 
cattle  killed  at  different  times  by  a 
railroad  company.  Learned  &  Koontz 
r.  Texas  &  P.  R.  Co.,  128  La.  430,  54 
So.  931. 

[e]  Construing  the  code,  it  is  held 
permissible  to  cumulate  demands  when 
they  are  between  the  same  persons  in 
the  same  capacity  and  are  not  contrary 
to  each  other,  both  as  to  cause  of  ac- 
tion and  the  relief.  Durbridge  v.  Craw- 
ley, 43  La.  Ann.  504,  9  So.  95. 

63.  Bossier's  Heirs  r.  Hollingsworth 
&  .Jackson,   119  La.   500,  44   So.   278. 

[a]  With  an  original  expropriation 
suit,  a  plaintiff  cannot  cumulate  an 
action  for  damages  caused  by  a  rail- 
road subsequent  to  the  expropriation. 
Louisiana  R.  &  N.  Co.  r.  Sarpy,  125 
La.   3S8,   51   So.   433. 

[b]  A  demand  for  the  settlement  of 
a  partnership  and  one  for  partition 
not  connected  with  the  partnership 
cannot  be  joined.  Seiss  V.  Seiss,  Man. 
Fnrep.  Cas.   (La.)   1.30. 

64.  Riggs  &  Bro.  v.  Bell,  39  La. 
Ann.  1030,  3  So.  183. 

65.  Davidson  r.  Fletcher,  126  La. 
535,  52  So.  761;  Neugass  v.  New  Or- 
leans, 43  La.  Ann.  78,  9  So.  25;  Riggs 
&  Bro.  r.  Bell,  39  La.  Ann.  1030;  Mavor 
V.  Armant,  14  La.  Ann.   181. 

[a]  "Where  there  is  no  community 
of  interest,  although  the  rights  and 
relief  sought  are  of  the  same  charac- 
ter, the  actions  of  the  several  parties 
can  only  be  cumulated  by  consent." 
Favrot  v.  Parish  of  East  Baton  Rouge, 
30  La.  Ann.  606;  Waldo  &  Hughes  v. 
Angomar,  12  La.  Ann.  74. 

[b]  An    application    for    an   injunc- 
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one  act  of  a  person  gives  another  a  right  to  sue  in  two  or  more 
capacities,  he  may  in  one  suit  sue  in  both  capacities.^^  So  also  may 
a  party  be  sued  in  several  capacities.^''  A  plaintiff  cannot  cumulate 
several  demands  in  the  same  action  when  one  of  them  is  contrary  to 
or  precludes  another. <^8  g^^  where  the  plaintiff's  demands  are  in  the 
alternative,  he  cannot  be  required  to  elect  on  which  he  Mali  pro- 
ce.ed.^^ 


tion  at  the  instance  of  a  private  per- 
son and  for  a  writ  of  mandamus  in 
the  name  of  the  state  at  the  relation 
of  the  applicant  is  unauthorized.  Klein 
&  Co.  V.  Herwig,  Man.  Unrep.  Cas. 
(La.)   81. 

[c]  Distinct  creditors  cannot  join 
in  the  same  action  their  separate  and 
distinct  demands  against  their  debtor. 
Dyas  &  Co.  v.  Dinkgrave,  15  La.  Ann. 
502,   77  Am.  Dec.   196. 

[d]  A  commercial  firm  cannot  de- 
mand in  the  same  suit  the  payment  of 
two  promissory  notes,  although  they 
are  elated  at  the  same  place  and  on 
the  same  day,  and  both  payable  to  the 
firm  under  its  flVm  name,  where  it  is 
shown  that  such  firm  was  composed  of 
different  persons,  when  the  indebted- 
ness which  formed  the  consideration  of 
one  note  was  created  from  those  who 
composed  the  firm  when  the  indebted- 
ness which  formed  the  consideration  of 
the  other  was  incurred.  Dyas  &  Co. 
V.  Dinkgrave,  15  La.  Ann.  502,  77  Am. 
Dec.   196. 

66.  Williams  V.  Pope  Mfg.  Co.,  51 
La.  Ann.  185,  24  So.  779. 

[a]  "The  fact  that  in  the  same  in- 
dividual, in  two  capacities,  the  right  to 
sue  resides,  coupled  with  the  fact  of 
the  common  origin  of  the  cause  of 
action,  determines  the  question  pre- 
sented in  favor  of  that  view  which 
makes  one  suit  sufl&ce  for  the  two 
claims."  Williams  v.  Pope  Mfg.  Co., 
51  La.  Ann.  185,  24  So.  779. 

[b]  A  mother  in  the  same  action 
may  sue  for  damages  accruing  to  her- 
self individually  and  for  damages  ac- 
cruing to  her  minor  child  as  the  result 
of  one  and  the  same  act  of  a  person. 
Williams  v.  Pope  Mfg.  Co.,  •  51  La. 
Ann.  185,  24  So.  779.  To  same  effect 
see  Curley  v.  Illinois  Cent.  E.  Co.,  40 
La.  Ann.  810,  6  So.  103;  Clairain  v. 
Western  Union  Tel.  Co.,  40  La.  Ann. 
178,   3   So.   625. 

67.  Kittredge  v.  Eace,  92  IT.  S.  116, 
23   L.   ed.   488. 

68.  Code   Prac,  art.  149;   Torian  v. 


Weeks,  46  La.  Ann.  1502,  16  So.  405; 
Durbridge  v.  Crawley,  43  La.  Ann.  504, 
9  So.  95;  Fox  r.  McKee,  31  La.  Ann. 
67;  Dowling  r.  Gaily,  30  La.  Ann.  328; 
Tertrou  v.  Durand,  29  La.  Ann.  506; 
Provosty  v.  Carmouche,  22  La.  Ann. 
135;   Petitpain  v.  Frey,   15  La.   195. 

[a]  Rescission  of  a  sale  and  an 
action  for  tlie  price  cannot  be  cumu- 
lated. Code  Prac,  art.  149;  Ouliber  v. 
His  Creditors,  16  La.  Ann.  287;  De 
L 'Homme  v.  De  Kerlegand,  4  La.  353. 

[b]  Eescission  of  a  sale  on  account 
of  nonpayment  of  the  price  cannot  be 
cumulated  with  a  demand  for  rescis- 
sion on  account  of  lesion  beyond 
moiety.  Parker  v.  Talbot,  37  La.  Ann. 
22;   Copley  v.  Flint  &  Cox,  16  La.  380. 

[c]  One  cannot  in  the  same  suit 
aver  the  nullity  of  a  judgment  and 
claim  the  proceeds  of  a  sale  under  that 
judgment.  Dowling  v.  Gaily,  30  La. 
Ann.  328;  Provosty  r.  Carmouche,  22 
La.  Ann.  135;  Bank  of  Louisiana  V. 
Delery,  2  La.  Ann.  648. 

[d]  Demands  for  the  dissolution  of 
a  lease  and  for  rent  up  to  the  time 
that  possession  is  delivered  to  the 
lessor  are  not  inconsistent.  Dubois  & 
Mish  V.  Xiques,  14  La.  Ann.  427. 

[e]  Actions  to  be  recognized  as  an 
heir  and  for  the  property  in  the  hands 
of  a  curator  are  not  inconsistent  and 
may  be  cumulated.  Miller  f.  Eongieux, 
20  La.  Ann.  577. 

[f]  A  plaintiff  may  set  forth  differ- 
ent grounds  on  which  he  expects  to  re- 
cover provided  he  does  not  make  de- 
mands one  of  which  excludes  the  other. 
Montross  r.  Hillman,  11  Eob.   (La.)  87. 

[g]  Causes  of  action  in  slander  and 
for  false  imprisonment  are  not  incon- 
sistent.    Buquet  r.  Watkins,  1  La.  131. 

[h]  An  action  of  partitiorf  is  not 
inconsistent  with  and  may  be  cumu- 
lated with  a  petitory  action.  Durbridge 
V.  Crawley,  43  La.  Ann.  504,  9  So.  95; 
Morris  r.  Lalaurie,  34  La.  Ann.  204. 

69,  Smith  v.  Donnelly,  27  La.  Ann. 
98;    Nouvet   r.   Bollinger,   15  La.   Ann. 
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2.  Joinder  of  Petitory  and  Possessory  Actions.  —  The  code  of 
Louisiana  expressly  forbids  the  cumulation  of  petitory  and  possessory 
actions,  except  by  consent  of  the  parties.^"  If  they  are  joined  in  one 
suit  it  has  been  held  that  the  possessory  action  lapses  and  only  the 
petitory  remainsJ^  A  plaintiff  in  a  possessory  action  may  upon  a 
proper  showing  obtain  writs  of  injunction^-  and  sequestration/^  or  he 
may  seek  to  recover  damages  for  a  tortious  possession,'*  or  trespass.^^ 
But  a  petitory  action  cannot  be  cumulated  with  a  mortuary  pro- 
ceeding,^*' or  an  action  of  trespass,"  or  for  slander  of  title  of  the  tract 
of  land  involved  in  the  petitory  suit,^*  but  it  may  be  cumulated  with 
an  action  for  slander  of  title  of  a  distinct  tract  of  land." 

3.  Joinder  of  Actions  Ex  Delicto  and  Ex  Contractu.  —  Causes  of 
action  arising  ex  delicto  and  ex  contractu  may  be  cumulated  where 
they  arise  from  one  transaction.®'' 

I.  In  Texas  there  is  no  statute  providing  for  the  joinder  of  actions. 
The  practice  is  liberal,®^  and  rests  largely  in  the  discretion**-  of  the 


293;    Blake    v.    His    Creditors,    6    Rob. 
(La.)    520. 

[a]  Where  a  person  sues  to  recover 
a  slave  or,  in  the  event  of  non-deliv- 
ery, her  value,  there  is  no  cumulation 
of  inconsistent  demands.  Nouvet  V. 
Bollinger,  15  La.  Ann.  293. 

[b]  A  revocatory  action  and  an  ac- 
tion in  declaration  de  simulation  may 
be  cumulated  if  stated  alternative!}'. 
Harrison  v.  Soulabere,  52  La.  Ann.  707, 
27  So.  111. 

[c]  A  demand  for  revendication  of 
a  certain  property  and  an  alternative 
demand  for  its  value,  in  case  the  de- 
fendants have  incumbered  it  beyond  its 
value  may  be  cumulated  in  the  same 
suit.  Maduel  v.  Tuyes,  30  La.  Ann. 
1404. 

70.  Code  prac,  art.  55;  Davidson  r. 
McDonald,  126  La.  539,  52  So.  75S; 
Lindner  v.  Yazoo  &  M.  V.  R.  Co.,  116 
La.  262,  40  So.  697;  St.  Amand  v.  "Long, 
25  La.   Ann.   164. 

[a]  In  the  Alternative. — In  an  ac- 
tion which  was  first  possessory  and,  in 
the  alternative,  petitory  the  court  said 
that  although  the  plaintiff  may  have 
added  a  conflicting  action  alternative- 
ly, that  of  itself  should  not  be  suffi- 
cient to  deny  to  him  the  possessory 
action,  and  "we  do  not  think  in  the 
alternative  that  it  should  be  deprived 
of  its  petitory  action  if  it  is  entitled 
to  that  action  instead  of  the  possessory 
action."  Baldwin  Lumber  Co.  v.  Del- 
fares,  130  La.  712,  58  So.  519. 

71.  Lindner  v.  Yazoo  M.  &  V  R 
Co.,  116  La.  262,  40  So.  697. 

72.  Baldwin     Lumber     Co.     v.     Del- 
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fares,  130  La.   712,  58   So.  519;   Motts 
r.  Hopper,  116  La.  630,  40  So.  921. 

73.  Baldwin  Lumber  Co.  r.  Delfares, 
130  La.  712,  58  So.  519. 

74.  Chinn  v.  Blanchard,  6  La.  Ann. 
66. 

75.  A  possessory  action  and  an  ac- 
tion for  damages  for  cutting  and  re- 
moving timber  from  the  premises  may 
be  cumulated,  the  latter  not  being 
petitorv.  Collins  r.  Dalton  Clark  Stave 
Co.,  128  La.  250,  54  So.  788. 

76.  Succession  of  Nesbit,  Mann. 
Unrep,   Cas.    (La.)    313. 

77.  A  petitory  action,  an  action  in 
jactitation  or  slander  of  title  and  an 
action  for  damages  for  trespass  can- 
not be  cumulated.  Bossier's  Heirs  v. 
Hollingsworth  &  Jackson,  119  La.  500, 
44   So.   278. 

78.  Williams  v.  Close,  12  La.  Ann. 
873. 

79.  Williams  v.  Close,  12  La.  Ann. 
873,  for  he  would  be  only  enforcing  his 
several  rights  against  the  same  parties. 

80.  Slawson  v.  M'Caffrey,  Mann. 
Unrep.  Cas.    (La.)   313. 

81.  Ford  V.  Sutherland  Springs  Land 
&  T.  Co.  (Tex.  Civ.  App.),  159  S.  W. 
876;  San  Antonio  &  A.  P.  Rv.  Co.  v. 
Griffin,  20  Tex.  Civ.  App.  91,  48  S.  W. 
542. 

82.  Craddock  v.  Goodwin,  54  Tex. 
578;  Clegg  v.  Varnell,  18  Tex.  294; 
Ford  V.  Sutherland  Springs  Land  & 
Town  Co.  (Tex.  Civ.  App.),  159  S.  W. 
876;  Texas  Brew.  Co.  V.  Bisso,  50  Tex. 
Civ.  App.  119,  109  S.  W.  270;  Gulf, 
Western  Texas  &  Pac.  R.  Co.  r.  Browne, 
27  Tex.  Civ.  App.  437,  66  S.  W.  341. 
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courts.  It  is  not  governed  by  the  common  law,^^  but  in  many 
respects  is  so  similar  to  the  code  practice  that  the  Texas  authorities 
are  discussed  in  connection  with  the  treatment  of  the  codes  and  prac- 
tice acts.®* 

VI.  IN  EQUITY.  —  The  rules  governing  the  joinder  of  actions  in 
equity  suits  will  be  treated  in  a  subsequent  article.^^ 

VII.  REMEDIES.^"  —  A.  Objection  by  Court  of  Its  Own  Mo- 
tion. —  A  court  cannot  of  its  own  motion  inquire  whether  or  not  there 
is  a  proper  joinder  of  actions.®'' 

B.  Demurrer.  —  The  right  to  demur  on  the  ground  of  misjoinder 
of  causes  of  action  is  treated  elsewhere  in  this  work.®® 

C.  Answer  or  Plea,  —  An  objection  that  there  is  a  misjoinder  of 
causes  of  action  may,  it  seems,  under  some  circumstances,  be  raised  by 
answer,®^  or,  in  some  jurisdictions,  by  plea  in  abatement,^"  or  in  con- 
nection with  a  plea  of  privilege.^^ 

D.  Motion.  —  1.  To  Strike  Out.  —  In  some  states,  misjoinder  of 
causes  of  action  may  be  objected  to  by  a  motion  to  strike  out.^^    This 


[a]  The  courts  are  vested  with  a 
liberal  discretion  in  acting  upon  excep- 
tions for  misjoinder  (Farmers'  Nat. 
Bank  v.  Merchants'  Nat.  Bank  [Tex. 
Civ.  App.],  136  S.  W.  1120),  and  great 
latitude  is  allowed  when  the  joinder 
does  not  tend  to  manifest  confusion. 
Jackson  v.  Missouri,  K.  &  T.  E.  Co. 
(Tex.  Civ.  App.),  78  S.  W.  724. 

83.  San  Antonio,  etc.  R.  Co.  v.  Grif- 
fin, 20  Tex.  Civ.  App.  91,  48  S.  W. 
542. 

[a]  "The  substance  of  the  rule  on 
this  subject  appears  to  be  that  each 
case  must  be  governed  by  its  own  cir- 
cumstances. While  defendants  are  pro- 
tected, plaintiffs  must  not  be  put  to 
the  necessity  of  bringing  two  suits 
instead  of  one."  Clegg  v.  Varnell,  18 
Tex.  294.  See  also  Harless  i\  Haile 
(Tex.  Civ.  App.),  174  S.  W.  1020. 

84.  See   supra,   V. 

85.  See  the  title  "Multifarious- 
ness. ' ' 

As  to  the  application  of  equity  rules 
to  cases  arising  under  the  code  prac- 
tice, see  supra,  V,  A;  V,  F,  5. 

86.  As  to  the  remedy  for  duplicity, 
see  6  Standard  Peoc.  710;  7  Standard 
Proc.  944. 

87.  Turner  v.  Althaus,  6  Neb.  54; 
Killfoil  V.  Moore  (Tex.  Civ.  App.),  39 
S.  W.  646. 

[a]  A  misjoinder  of  causes  of  action 
is  a  dilatory  defense  which  should  be 
promptly  and  specifically  urged  by  a 
defendant.  Killfoil  v.  Moore  (Tex. 
Civ.  App.),  39  S.  W.  646. 


88.  See  the  title  "Demurrer,"  6 
Standard  Proc.  901,  et  seq.  And  see 
infra,  VII,  F;   A' II,  G. 

[a]  Where  the  action  is  in  equity, 
the  objection  that  there  is  a  misjoinder 
of  causes  of  action  because  the  causes 
joined  require  different  places  of  trial, 
cannot  be  raised  by  demurrer.  Todaro 
V.  Somerville  Realty  Co.,  138  App.  Div. 
1,  122  N.  Y.  Supp.  509,  on  the  author- 
ity of  Townsend  v.  Bogert,  126  N.  Y. 
370,  27  N.  E.  555,  22  Am.  St.  Rep. 
835. 

89.  Macondray  v.  Simmons,  1  Cal. 
393;  Bayfield  Co.  Bank  v.  Duluth  Log 
Co.,  141  Wis.  1,  123  N.  W.  120.  And 
see  infra,  VIT,  G. 

90.  Brooks  r.  Galveston  City  R.  Co. 
(Tex.  Civ.  App.),  74  S.  W.  330. 

[a]  Effect  of  Sustaining  Plea.— If 
the  misjoinder  is  presented  by  plea  in 
abatement  and  the  plea  is  sustained, 
the  plaintiff  will  be  required  to  dis- 
miss to  the  extent  necessary  to  cure 
the  objection.  Wichita  Falls  Compress 
Co.  v.  W.  L.  Moodv  &  Co.  (Tex.  Civ. 
App.),  154  S.  W.  1032. 

91.  If  the  misjoinder  is  presented  in 
connection  with  a  plea  of  privilege,  the 
sustaining  thereof  would  only  require 
a  transfer  to  the  court  of  the  county 
in  which  the  venue  should  have  been 
laid.  Wichita  Falls  Compress  Co.  v. 
W.  L.  Moodv  &  Co.  (Tex.  Civ.  App.), 
154  S.  W.  1032. 

92.  Ark. — Dyer  v.  Jacoway,  42  Ark. 
186;  Turner  v.  Alexander,  41* Ark.  2-54; 
Terry   v.    Rosell,    32    Ark.     478.       Fla. 
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motion  is  the  appropriate  remedy  where  the  same  cause  of  action  is 
set  out  in  several  different  ways.^^ 

2.  Motion  To  Compel  Election,  —  A  misjoinder  may,  m  some  states, 
be  taken  advantage  of  by  motion  to  compel  plaintiff  to  elect.^*  It  has 
been  held  that  if  the  party  declines  to  elect,  the  court  may  direct 


Liddon  V.  Hodnett,  22  Fla.  271.  Ind. 
Eogers  v.  Smith,  17  Ind.  323.  See  also 
Lane  v.  The  State,  27  Ind.  108.  la. 
Flynn  v.  Des  Moines  &  St.  L.  K.  Co., 
63  Iowa  490,  19  N.  W.  312;  Grant  V. 
McCarty,  38  Iowa  468;  Eeed  f.  Howe, 
28  Iowa  250.  Ky. — Hancock  v.  Johnson, 
1  Met.  242;  Hord  v.  Chandler,  13  B. 
Mon.  403.  But  see  Sutton  v.  Wood, 
120  Kv.  23,  85  S.  W.  201.  Mo.— Farm- 
ers' Bank  v.  Bayliss,  41  Mo.  274,  285. 
Ore. — See  Cohen  r.  Ottenheimer,  13 
Ore.  220,  10  Pac.  20.  S.  C— Westlake 
V.  Farrow,  34  S.  C.  270,  13  S.  E.  469. 
W.  Va.— Knotts  v.  McGregor,  47  W.  Va. 
566,  35  S.  E.  899. 

[a]  "It  is  made  the  duty  of  the 
defendant  before  defense  made,  to 
strike  out  of  the  petition  any  cause  or 
causes  of  action  improperly  joined  with 
others."  Caldwell  v.  Caldwell,  2  Bush 
(Ky.)   446. 

[b]  "To  these  paragraphs  of  the 
petition  defendants  in  error  objected 
by  dem.urrer  and  by  a  plea  of  mis- 
joinder in  the  nature  of  a  motion  to 
strike,  upon  the  ground  that  the  same 
was  a  misjoinder  of  causes  of  action. 
The  latter  procedure  was  the  correct 
one."  Jones  v.  Balsley  (Okla.),  Ill 
Fac.  942. 

.  [c]  Treating  Demurrer  as  Motion 
To  Strike. — "The  only  course  to  pur- 
sue in  such  a  case  is  to  permit  the 
party  to  elect  which  of  the  two  he 
will  proceed  iipon  in  the  suit  com- 
menced. The  sustaining  of  the  demur- 
rer was  a  determination  that  the  suit 
must  stop  and  the  only  way  to  con- 
tinue its  prosecution  was  by  filing  an 
amended  complaint,  leaving  out  one  of 
the  causes  of  suit  contained  in  the 
original  complaint,  unless  the  court 
adopted  the  course  I  have  known  able 
courts  to  pursue,  which  has  been  to 
consider  the  demurrer  as  a  motion  to 
strike  out  where  the  remedy  should 
have  been  by  motion  in  the  outset. 
But  I  think,  then,  it  would  be  better 
to  allow  the  demurrer  to  be  withdrawn 
and  the  motion  substituted  in  its 
place."  Cohn  v.  Ottenheimer,  13  Ore. 
220. 

[d]     When  there  is  a  misjoinder  both 
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of  parties  and  of  causes  of  action, 
the'  statute  providing  that  when  there 
is  a  misjoinder  of  causes  of  action,  a 
motion  to  strike  is  the  proper  remedy, 
does  not  apply.  Cogswell  v.  Murphy, 
46  Iowa  44. 

[e]  Treating  Motion  as  Objection. 
A  motion  to  strike  out  the  complaint 
on  the  ground  of  misjoinder  of  causes 
of  action  may  be  treated  as  an  ob- 
jection to  a  pleading  under  rule  27  in 
New  Jersey  and  therefore  it  properly 
presents  the  question  of  misjoinder. 
Murphy  v.  Patten  (N.  J.  L.),  85  Atl. 
56. 

93.  Keens  v.  Gaslin,  24  Neb.  310,  38 
X.  W.  797. 

[a]  A  motion  to  strike  out  a  sec- 
ond statement  of  a  cause  of  action 
made  just  before  evidence  is  offered  is 
addressed  to  the  sound  discretion  of  the 
court.  Hawley  v.  Wilkenson,  18  Minn. 
525. 

[b]  Such  Motion  Must  Be  Sup- 
ported by  an  Affidavit. — Lackey  r.  Van- 
derbilt,    10  How.   Pr.   (N.  Y.)    155,   161. 

94.  Haw. — Carter  v.  Manhattan  Life 
Ins.  Co.,  11  Hawaii  69.  111.— Marquette 
Coal  Co.  V.  Dielie,  110  111.  App.  684. 
Ky.- :Metcalf  r.  Johnson,  151  Ky.  823, 
152  S.  W.  951;  Chesapeake  &  O.  E. 
Co.  r.  Patton,  146  Kv.  656,  143  S.  W. 
25;  Sutton  V.  Wood,  120  Ky.  23,  85  S. 
W.  201 ;  Bannon  v.  Bannon  Seiver  Pipe 
Co.,  136  Ky.  556,  119  S.  W.  1170; 
Dragoo  v.  Levi,  63  Ky.  520.  La. — Code 
Prac,  art.  152;  Baldwin  Lumber  Co. 
r.  Delfares,  130  La.  712,  58  So.  519; 
Petitpain  v.  Frey,  15  La.  (O.  S.)  126; 
De  L 'Homme  r.  De  Kerlegand,  4  La. 
353.  Mo. — Eoberts  v.  Quincy,  etc.  Ey. 
Co.,  43  Mo.  App.  287.  Ohio.— Moore 
r.  Ogden,  35  Ohio  St.  430.  Pa.— Noble 's 
Adnir.  v.  Laley,  50  Pa.  281,  compare 
Pennsylvania  cases  in  the  note  below. 
W.  Va.— Knotts  V.  McGregor,  47  W.  Va. 
566,  35  S.  E.  899. 

[a]  Where  several  inconsistent  causes 
of  action  have  been  united,  the  proper 
way  to  compel  an  election  is  by  motion. 
It  is  not  necessary  to  demur.  Hause 
r.  Hause,  29  Minn.  252,  13  N.  W.  43; 
Young  V.  Edwards,  11  How.  Pr.  (N.  Y.) 
20L 
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either  count  to  be  stricken  ont,"^  and  if  he  then  declines  to  proceed, 
the  court  may  dismiss  the  petition.^*' 

3.  Motion  To  Separate.  —  In  some  states  causes  of  action  improper- 
ly united  may  be  separated  on  motion  and  docketed  as  distinct 
actions.^^ 

E.  Objection  to  Amendment.  —  Where  a  proposed  amendment 
would  create  a  misjoinder  if  allowed  to  be  filed,  an  appropriate  mode 
of  objecting  to  the  misjoinder  is  by  an  objection  or  exception  to  the 
filing  of  the  amendment.®'*  After  the  amendment  a  misjoinder  should 
be  objected  to  in  the  ordinary  way.®^ 

F.  Arrest  of  Judgment.  —  The  right  to  move  in  arrest  of  judg- 
ment on  the  ground  of  misjoinder  of  causes  of  action  is  elsewhere 
treated.^ 


[b]  In  Louisiana,  where  one  has 
sought  to  cumulate  in  one  action  two 
causes  of  action  that  cannot  be  cumu- 
lated, the  defendant  has  the  right  to 
cause  him  to  elect  on  which  he  shall 
proceed,  and,  if  he  fails  to  elect,  then 
he  maj^  demand  that  the  suit  be  dis- 
missed. However,  if  he  is  entitled  to 
one,  both  cannot  be  dismissed  with- 
out first  giving  him  an  opportunity  of 
choosing  one  of  them  on  which  to  pro- 
ceed. Baldwin  Lumb.  Co.  v.  Delf ares, 
130   La.    712,  58   So.   519. 

[e]  After  a  plea  in  bar,  a  court 
cannot  require  a  plaintiff  to  elect  be- 
tween misjoined  counts.  Burkholder 
V.  Beetem,  65  Pa.  496. 

95.  Metcalfe  v.  Johnson,  151  Ky. 
823,  152  S.  W.  951;  Bannon  v.  Bannon 
Sewer  Pipe  Co.,  120  Ky.  23,  119  S.  W. 
1170;   Dragoo  V.  Levi,  63  Ky.  520. 

96.  Dragoo  V.  Levi,  63  Ky.  520. 

97.  Giller  v.  West,  162  Ind.  17,  69 
N.  E.  548;  Cargar  v.  Fee,  140  Ind.  572, 
39  N.  E.  93.  But  see  Langsdale  l.. 
Woollen,  120  Ind.  16,  21  N.  E.  659. 

[a]  When  there  is  a  misjoinder  of 
causes  of  action,  the  plaintiff  should  be 
required  to  elect  or  to  file  a  separate 
petition  for  each  cause  of  action,  and 
when  filed  an  action  should  be  dock- 
eted for  each  petition.  Alexander  v. 
Thacker,  30  Neb.  614,  46  N.  W.  825. 

[b]  In  North  Carolina,  if  the  ob- 
jection of  misjoinder  is  sustained,  the 
action  is  not  dismissed  but  divided. 
Ayers  v.  Bailey,  162  N.  C.  209,  78  S. 
E.  66;  Balfour  Quarry  Co.  v.  West 
Const.  Co.,  151  N.  C.  345,  66  S.  E.  217; 
Eicks  V.  Wilson,  151  N.  C.  46,  65  S.  E. 
614;  Gattis  v.  Kilgo,  125  N.  C.  133, 
34  S.  E.  246;  Daniels  V.  Baxter,  120 
N.  C.  14,  26  S.  E.  635. 


[c]  But  if  the  court  does  not  have 
jurisdiction  over  one  of  the  causes  of 
action,  this  cause  may  be  dismissed. 
Eailroad  Co.  v.  Wakefield  Hdw.  Co., 
135  N.  C.  73,  47  S.  E.  234. 

[d]  When  there  is  a  misjoinder  of 
parties  hax'ing  no  community  of  in- 
terests as  well  as  a  misjoinder  of  causes 
of  action,  the  action  cannot  be  divided 
under  a  statute  providing  that  on  sus- 
taining a  demurrer  for  misjoinder  of 
causes  of  action  the  judge  shall  order 
the  action  to  be  divided  into  as  many 
actions  as  may  be  necessary  to  the 
proper  determination  of  the  causes  of 
action  pleaded.  Morton  v.  Western 
IFnion  Tel.  Co.,  130  N.  C.  299,  41  S.  E. 
484;  Cromartie  v.  Parker,  121  N.  C. 
198,  28  S.  E.  297. 

[e]  Where  legal  and  eq.uitable 
causes  are  joined  in  an  action  removed 
to  a  federal  court,  the  plaintiff  will 
be  required  to  divide  his  suit  into  a 
legal  and  an  equitable  action.  Chap- 
man V.  Yellow  Poplar  Lumber  Co.,  143 
Fed.  201,  74  C.  C.  A.  331;  Hatcher  v. 
Hendrie,  etc.  Supply  Co.,  133  Fed.  267, 
68  C.  C.  A.  19;  La  Mothe  Manuf.  Co. 
r.  Nat.  Tube  Works  Co.,  15  Blatchf. 
432,  14  Fed.  Cas.  No.  8,033. 

98.  Hancock  v.  Johnson,  1  Mete. 
(Ky.)    242. 

99.  See  supra,  VTI,  B  to  D. 

[a]  Motion  To  Strike. — "When  a 
count  ex  contractu  is  added,  by  way 
of  amendment,  to  a  complaint  ex  de- 
licto, or  vice  versa,  the  only  proper 
remedy  is  by  motion  to  strike  and  un- 
less the  motion  is  made,  variance  is 
waived."  Harden  r.  Birmingham  Trust 
&  Sav.  Bank,  1  Ala.  App.  610. 

1.  See  generally  2  Standakd  Proc. 
1017. 
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G.  Appeal  and  Error.  —  Under  the  early  practice  misjoinder  of 
actions  could  be  assigned  as  error,^  although  the  point  was  not  raised 
in  the  trial  court,^  but  under  statutes,  it  is  generally  required  that  an 
objection  to  the  misjoinder  be  made  in  the  trial  court.*  The  erroneous 
sustaining'^  or  overruling  an  objection  on  the  ground  of  misjoinder  of 
causes  of  action  will  not  cause  a  reversal  where  no  substantial  injury 
has  resulted.'^  By  express  statute  in  some  jurisdictions  the  erroneous 
overruling  of  a  demurrer  on  the  ground  of  misjoinder  is  not  reversible 
error,^ 


2.  Ala.— Kent  v.  Long,  8  Ala.  44; 
Jefford's  Admr.  v.  Einggold  &  Co.,  6 
Ala.  544.  Ark. — Lyon  v.  Evans,  1  Ark. 
349.  Conn.— Bulkley  v.  Andrews,  39 
Conn.  523.  Ga.— The  Gov.  i:  Webb,  12 
Ga.  189.  111.— Selby  v.  Hutchinson,  9 
111.  319;  Schirmeier  v.  Baecker,  20  111. 
App.  373.  Mass.— Whiting  v.  Cook,  8 
Allen  63;  Fairfield  v.  Burt,  11  Pick. 
244;  Brown  v.  Webber,  6  Cush  560. 
Mo. — House  V.  Lowell,  45  Mo.  381; 
Sumner  v.  Tuck,  10  Mo.  App.  269.  N.  J. 
Mailly  v.  Elliott,  80  N.  J.  L.  70,  75 
Atl.  472.  N.  Y.— Lovett  v.  Pell,  22 
Wend.  369;  Cooper  v.  Bissell,  16  Johns. 
146.  Pa.— Gruber  v.  First  Nat.  Bank, 
87  Pa.  465.  Tenn.— Holland  v.  Pack, 
Peck  151.  Vt. — Newton's  Adnix.  v. 
American  Car  Sprfnkler  Co.,  87  Vt. 
546,  90  Atl.  583.  Eng.— Henshall  v. 
Roberts,  5  East  150,  102  Eng.  Reprint 
1026;  Jennings  v.  Newman,  4  T.  R.  347, 
100   Eng.  Reprint   1056. 

3.  Gray  v.  Payne,  43  Mo.  203.  Com- 
pare, Jamison  v.  Copher,  35  Mo.  483, 
referring  to  statute. 

4.  Rankin  v.  Collins,  50  Ind.  158; 
Allen  V.  Read,  66  Tex.  13,  17  S.  W. 
115.     See  2  Standard  Proc.  254. 

Waiver  by  Failure  To  Object.— See 
infra,  A^I,  H. 

[a]  "As  the  question  is  raised  for 
the  first  time  in  this  court,  no  error 
was  committed  by  the  court  below  in 
adjudicating  upon  both  of  said  causes 
of  action."  Berry  v.  Carter,  19  Kan. 
135. 

5.  Brooks  t\  Galveston  City  R.  Co. 
(Tex.  Civ.  App.),  74  S.  W.  330. 

6.  Ala.— Bell  v.  Troy,  35  Ala.  184, 
203.  Cal.— Angell  v.  Hopkins,  79  Cal. 
181,  21  Pac.  729;  Reynolds  v.  Lincoln, 
71   Cal.  183,  9  Pac.  176,  12  Pac.  ^49. 
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S.  C. — Steele  v.  Atlantic  Coast  Line  R. 
Co.,  95  S.  C.  124,  78  S.  E.  705.  Tex. 
First  Nat.  Bank  v.  Mangum  (Tex.  Civ. 
App.),  176  S.  W.  1197.  Wis.— Suring 
r.  Rollman,  145  Wis.  490,  130  N.  W. 
485. 

See  generally  2  Standard  Proc.  459; 
6  Standard  Proc.  1012.  But  see  Grant 
V.  Astle,  2  Doug.   (Eng.)   722,  730. 

[a]  Where  no  evidence  is  given  in 
support  of  the  cause  alleged  to  be  im- 
properly joined  and  there  is  no  recov- 
ery thereon,  the  overruling  of  the  ex- 
ception is  immaterial.  Coe  v.  Nash 
(Tex.  Civ.  App.),  40  S.  W.  235. 

[b]  In  Texas. — It  is  within  the 
sound  discretion  of  a  trial  judge 
whether  he  will  permit  a  joinder  of 
causes  of  action  by  cross-answer,  and 
this  discretion  will  not  be  revised  on 
appeal  except  for  manifest  abuse  there- 
of. Texas  Brewing  Co.  r.  Bisso,  50  Tex. 
Civ.  App.  119,  109  S.  W.  270. 

fc]  While  it  may  not  be  reversible 
error  to  sustain  a  special  exception  to 
a  misjoinder  of  actions  in  the  absence 
of  any  showing  that  the  plaintiff  was 
prejudiced  thereby,  yet  where  it  ap- 
pears that  one  of  the  causes  was  barred 
by  the  statute  of  limitations,  when  the 
exception  not  filed  in  due  order  of 
pleading  was  interposed  and  acted  upon, 
judgment  will  be  reversed.  Brooks  v. 
Galveston  City  R.  Co.  (Tex.  Civ,  App.), 
74  S.  W.  330. 

7.  Walker  r.  Mobile  Marine  Docket 
Co.,  31  Ala.  529;  Brown  v.  Bernhamer, 
159  Ind.  538,  65  N.  E.  580;  Langsdale 
V.  Woollen,  120  Ind.  16,  21  N.  E.  659; 
Pittsburg,  etc.  Co.  v.  Swinney,  97  Ind. 
586;  Coan  r.  Grimes,  63  Ind.  21;  Wil- 
kerson  v.  Rust,  57  Ind.  172;  Ball  V. 
Nash,  55  Ind.  9;  Spahr  v.  Nicklaus,  51 
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H.  Waiver.  —  At  common  law  a  misjoinder  of  counts  is  not  cured 
by  verdict,  either  by  intendment  or  by  the  statute  of  jeofails;''  the 
misjoinder  is  fatal  in  arrest  of  judgment,^  or  on  error/"  although  no 
objection  was  made.^^  Under  the  codes  and  practice  acts,  the  defect 
of  misjoinder  is  waived  unless  objection  is  made  in  the  first  instance 
by  demurrer,  plea,  answer,  motion  or  exception  according  to  the  par- 
ticular practice  of  the  jurisdiction/^    This  objection  cannot  be  raised 


Ind.  221;  Lane  v.  State,  27  Ind.  108; 
Huntington  V.  Stemen,  137  Ind.  App. 
553. 

8.  111.— Selby  v.  Hutchinson,  9  HI. 
319.  See  Chicago  &  A.  R.  Co.  v.  Mur- 
phy, 198  HI.  462,  64  N.  E.  1011.  Ky. 
Vaughn 's  Exr.  v.  Gardner,  7  B.  Mon. 
326;  Louisville  &  P.  Canal  Co.  v.  Row- 
an, 4  Dana  606.  Mo. — House  v.  Lowell, 
45  Mo.  381.  N.  Y.— Cooper  v.  Bissell, 
16  Johns.  146. 

[a]  Compare,  Burkholder  v.  Beetem, 
65  Pa.  496,  "In  some  cases  in  England 
a  misjoinder  will  be  aided  by  intend- 
ment after  verdict. ' ' 

[b]  "The  verdict  of  itself,  does  not 
enable  the  court  to  determine  what 
cause  of  action  has  been  made  out  be- 
fore the  jury,  or  what  judgment  should 
be  properly  rendered,  whether  against 
the  executor  personally,  or  of  the  es- 
tate of  his  testator.  It  follows,  there- 
fore, that  the  misjoinder  of  the  causes 
of  action  is  not  cured  by  the  verdict." 
Vaughn  v.  Gardner,  7  B,  Mon.  (Ky.) 
326. 

[c]  "The  law  requires  a  judgment 
upon  one  of  these  counts,  to  be  es- 
sentially different  from  the  judgment 
to  be  rendered  upon  the  other.  This 
defect  is  incurably  fatal,  and  would 
have  been  so,  even  after  verdict." 
Whipple  V.  Fuller,  11  Conn.  582. 

9.  House  r.  Lowell,  45  Mo.  381; 
Cooper  V.  Bissell,  16  Johns.  (N.  Y.)  146. 
See  2  Standard  Prog.  1017. 

10.  See  supra,  VII,  G. 

11.  Gray  r.  Payne,  43  Mo.  203. 

12.  Ark.— HurllDurt  r.  W.  &  W.  Mfg. 
Co.,  38  Ark.  594.  Cal.— Favmonville  v. 
MeCollough,  59  Cal.  285;  Cox  v.  V7est- 
ern  Pac.  R.  Co.,  47  Cal.  87;  Gray  v. 
Dougherty,  25  Cal.  266,  277;  Warius  v. 
Bicknell,'lO  Cal.  217,  223;  Macondray 
V.  Simmons,  1  Cal.  393.  HI.— Chicago 
West.  Division  R.  Co.  v.  Ingraham,  131 
111.  659,  23  N.  E.  350.  Ind.— Elliott 
V.  Pontius,  136  Ind.  641,  652,  35  N.  E. 
562,  36  N.  E.  421;  Rankin  v.  Collins, 
50  Ind.  158.     la. — Woodworth  v.  Iowa 


Cent.  R.  Co.,  149  N.  W.  522;  Grant  v. 
McCarty,  38  Iowa  468.  Kan. — Simp- 
son V.  Greeley,  8  Kan.  586.  Ky. — Bau- 
non  V.  Bannon  Seiver  Pipe  Co.,  119 
S.  W.  1170;  Caldwell  v.  Caldwell,  2 
Bush  446,  8  Ky.  Opin.  434;  Herd  t'. 
Chandler,  13  B.  Mon.  403;  Turpin  v. 
Turpin,  4  Ky.  L.  Rep.  438.  La.— Ken- 
ney  v.  Dow, 'lO  Mart.  (O.  S.).  577.  Mich. 
Schafer  v.  Boyce,  41  Mich.  256,  2  N. 
W.  1.  Minn. — James  v.  Wilder,  25 
Minn.  305.  Mo. — Dailey  v.  Houston,  58 
Mo.  361;  Farmers  Bank  v.  Bayliss,  41 
Mo.  274,  285;  Kansas  City  Masonic 
Temple  Co.  r.  Young,  179  Mo.  App. 
278,  166  S.  W.  .838;  Barnes  v.  Metro- 
politan St.  R.  Co.,  119  Mo.  App.  303, 
95  S.  W.  971;  Boyd  v.  St.  Louis  Transit 
Co.,  108  Mo.  App.  303,  83  S.  W.  287; 
Sumner  v.  Tuck,  10  Mo.  App.  269.  Neb. 
Claire  v.  Claire,  10  Neb.  54,  4  N.  W. 
411.  N.  Y.— Marks  v.  Townsend,  97  N. 
Y.  590;  Blossom  r.  Barrett,  37  N.  Y. 
434;  Brown  v.  Brown,  31  How.  Pr.  481; 
Smith  V.  Orser,  43  Barb.  187;  Hunt  V. 
Armstrong,  166  App.  Div.  311,  151  N. 
Y.  Supp.  850;  Berg  v.  Bates,  153  App. 
Div.  12,  137  "N.  Y.  Supp.  1032;  Isear 
r  Hoadley,  44  App.  Div.  161,  60  N.  Y. 
Supp.  609.  N.  C— Finlev  f.  Hayes,  81 
N.  C.  368;  McMillan  v.  Edwards,  75 
N.  C.  81.  Ohio.— McCartv  v.  Garragh- 
tv,  10  Ohio  St.  438.  P.  E.— Negron  v. 
Supervisors,  11  P.  R.  352.  S.  C— Field 
r.  Hurst,  9  S.  C.  277.  Tex.— Frey  v. 
Ft.  Worth  &  R.  G.  R.  Co.,  86  Tex.  465, 
25  S.  W.  609;  Moore  v.  Waco  Bldg. 
Assn.,  19  Tex.  Civ.  App.  68,  45  S.  W. 
974;  Duerler  Mfg.  Co.  r.  Dullnig  (Tex. 
Civ.  App.),  83  S.  W.  889.  Vt.— Bart- 
lett  V.  Boyd,  34  Vt.  256.  Wis.— Bay- 
field County  Bank  r.  Duluth  Log  Co., 
141  Wis.  1,'  123  N.  W.  120;  Stilwell  v. 
Kellogg,  14  Wis.  461;  Cary  v.  Wheeler, 
14   Wis.   281. 

[a]  By  pleading  over,  a  defendant 
waives  the  objection  of  misjoinder  of 
causes  of  action.  Austin  r.  Bhiff  Citv 
Shoe  Co.,  176  Mo.  App.  546,  158  S.  W. 
709. 

[b]  "A  misjoinder  of  causes  of  ac- 
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for  the  first  time  on  appeal  or  error.^^  Errors  in  overruling  a  motion 
to  compel  an  election  between  inconsistent  counts"  and  errors  m  sus- 
taining a  demurrer  are  generally  waived  by  the  plaintiff  by  pleading 

I  *  Cure  of  Defect.^^  —  A  misjoinder  of  causes  may  be  cured  by 
amendment  leaving  out  the  misjoined  count,"  or  otherwise  abandoning 
the  objectionable  count/^  or  by  dismissing  or  discontinuing  the  case 


tion  is  waived  unless  objected  to  before 
defense."  Organ  r.  Memphis  &  L.  R.  E. 
Co.,  51  Ark.  235,  11  S.  W.  96. 

[e]  By  going  to  trial  on  the  merits, 
one  waives  the  objection  of  misjoinder 
of  actions.  Allwein  v.  Brown,  29  Pa. 
Super.  331. 

[d]  An  objection  that  all  the  parties 
are  not  affected  by  the  causes  of  ac- 
tion is  waived  unless  taken  by  de- 
murrer. Endress  v.  Shore,  110  Wis. 
133,  85  N.  W.  653. 

13.  Ala. — Harden  v.  Birmingham 
Trust  &  Sav.  Bank,  1  Ala.  App.  610. 
Cal.— Eoberts  v.  Eldred,  73  Cal.  394; 
-Eevnolds  v.  Lincoln,  71  Cal.  183;  Fay- 
monville  v.  McCollough,  59  Cal.  285; 
Treat  r.  Forsyth,  40  Cal.  484;  Lawrence 
r.  Montgomery,  37  Cal.  183;  Macondray 
V.  Simmons,  1  Cal.  393.  Ind.— Keller 
V.  Boatman,  49  Ind.  104;  Clark  v.  Line- 
berger,  44  Ind.  223;  Burrows  r.  Holder- 
man,  31  Ind.  412.  la.— Flynn  r.  The 
Des  Moines  &  St.  Louis  E.  E.  Co.,  63 
Iowa  490,  19  N.  W.  312.  Kan.— Berry 
r.  Carter,  19  Kan.  135;  Simpson  v. 
Greeley,  8  Kan.  586.  Ky.— Sale  r. 
Crutchfield,  8  Bush  636;  Wilson  r. 
Thompson,  1  Met.  123.  Mo. — Blair  r. 
Chicago  &  A.  E.  E.  Co.,  89  Mo.  383; 
Mead  v.  Brown,  65  Mo.  552;  House  r. 
Lowell,  45  Mo.  381;  Jamison  v.  Copher, 
35  Mo.  483;  Yates  v.  Kimmel,  5  Mo. 
87;  Sumner  v.  Tuck,  10  Mo.  App.  269. 
But  see  Grav  v.  Payne,  43  Mo.  203. 
N.  Y.— Freer  v.  Denton,  61  N.  Y.  492 ; 
Smith  V.  Orser,  43  Barb.  187.  N.  C. 
Fiuley  v.  Hayes,  81  N.  C.  368.  Ohio. 
McKinnev  v.  McKinnev^  8  Ohio  St.  423. 
Pa.— Whitney  r.  Haskell.  216  Pa.  622. 
66  Atl.  101.  S.  C— Field  r.  Hurst.  9 
S.  C.  277.  Tex.— Allen  v.  Eead,  66  Tex. 
13,  17  S.  W.  115.  Vt.— Alger  v.  Currv, 
38  Vt.  382.  W.  Va.— Malsbv  r.  Lanack 
Co.,  55  W.  Va.  486,  47  S.  E.  358.  Wis. 
Harrison  v.  The  .luneau  Bank,  17  Wis. 
340;   Cary  v.  Wheeler,  14  Wis.  281. 

And  see  Holmes  v.  Taylor,  2  Lev. 
101,  83  Eng.  Reprint  469.'  See  supra, 
VII,  G. 
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14.  Austin  V.  Bluff  City  Shoe  Co., 
176  Mo.  App.  546,  158  S.  W.  709. 

15.  See  6  Standard  Proc.  1005. 

[a]  But  in  California  a  defendant 
does  not  waive  his  demurrer  on  the 
ground  of  misjoinder  where  after  the 
court  overruled  it,  he  answered  the 
complaint  and  went  to  trial  on  the 
issues.  Thelin  r.  Stewart,  100  Cal.  372, 
34  Pac.  861;  Eevnolds  t\  Lincoln,  71 
Cal.  183,  190,  9  Pac.  176,  12  Pac.  449; 
Brown  v.  Eice,  51  Cal.  489;  Dyer  t'. 
Barstow,  50  Cal.  652.  But  compare, 
Loveland  v.  Garner,  71  Cal.  541,  12 
Pac.  616. 

16.  By  Verdict.— See  supra,  VII,  F. 

17.  Ky.— Hord  r.  Chandler,  13  B_. 
Mou.  403.  Me. — Fernald  r.  Garvin,  55 
Me.  414.  S.  C— Sullivan  r.  Sullivan, 
24  S.  C.  474.  W.  Va.— Knotts  r.  Mc- 
Gregor. 47  W.  Va.  566,  35  S.  E.  899. 
Eng. — Drummond  r.  Dorant,  4  T.  E. 
360,  100  Eng.  Eeprint  1064;  Jennings 
r.  Newman,  4  T.  E.  347,  100  Eng.  Ee- 
print 1056. 

[a]  After  reversal  the  plaintiff  can 
amend  the  petition  so  as  to  avoid  a 
misjoinder  of  actions.  Cheely  v.  Wells, 
33  Mo.  106. 

As  to  cure  by  verdict,  see  supra, 
VTT,  H. 

18.  Carter  r.  Manhattan  Life  Ins. 
Co.,  11  Hawaii  69;  Marquette  Coal  Co. 
r.  Dielie,  110  HI.  App.  684;  Schirmeier 
r.  Baecker,  20  HI.  App.  373.  See  Erie 
City  Iron  Wks.  r.  Barber,  118  Pa.  6, 
19,'l2  Atl.  411. 

fa]  The  court  ruling  on  the  objec- 
tion of  misjoinder  said  it  is  only 
necessary  to  say  that  a  certain  claim 
had  been  abandoned,  and  the  jury  were 
so  instructed  and  this  was  not  em- 
braced as  one  of  the  elements  of  dam- 
age in  the  charge  of  the  trial  judee. 
Louisville  &  N.  T.  Co.  r.  Lellvett,  114 
Tenn.  368.  85  S.  W.  881,  1  L.  E.  A. 
(N.   S.^    49. 

As  to  right  to  withdraw  counts,  see 
6  Standard  Proc.  710. 

[b]     Where  a  nonsuit  is  taken  as  to 


JOINDER  OF  ACTIONS 

as  to  the  party  whose  presence  causes  the  misjoinder.^^ 


729 


one  count  in  a  petition  containing  two 
counts,  the  objection  of  inconsistency 
of  counts  is  without  force.  Grant  v. 
Hathaway,  118  Mo.  App.  604,  96  S  W. 
417. 

19.     U.   S. — Simmons    v.    Spencer,    9 


Fed.  581.  Ark.— Hurlburt  v.  W.  &  W. 
Mfg.  Co.,  38  Ark.  594.  Ky.— Hawkins 
V,  Phythian,  8  B.  Mon.  515.  Mich. 
Moers  v.  Michigan  United  Eys.  Co.,  158 
Mich.  659,  123  N.  W.  602.  N.  J. 
Wills  V.  Shinn,  42  N.  J.  L.  138. 


JOINDER  OF  ISSUES.  —  See  Issues  in  Pleading  and  Practice. 


JOINDER  OF  OFFENSES.  —  See  Indictment  and  Information. 


JOINDER  OF  PARTIES.  —  See  Indictment  and  Information;  Parties. 


JOINT  ADVENTURES.  —  See  Partnership. 


JOINT  DEBTORS.  —  See  Implied  and  Express  Agreements ;  Parties ; 

Partnership;  Process. 
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Avork. 

I.  DEFINITION. — A  joint  stock  company  is  an  association  of 
persons  for  profit  with  a  common  capital  divided  into  shares,  which 
are  transferable  by  the  owner.^  It  occupies  an  intermediate  place 
between  corporations  and  partnerships,  and  partakes  of  the  nature 
of  both." 


1.  Ky. — Adams'  Exp.  Co.  v.  Scho- 
field,  111  Ky.  832,  64  S.  W.  903.  Mass. 
Attornev  General,  etc.  v.  Mercantile, 
etc.  Co.!^  121  Mass.  524;  Oliver  r.  Liv- 
erpool, etc.  Co.,  100  Mass.  531.  N.  Y. 
Waterbury  v.  Mereliants',  etc.  Co.,  50 
Barb.  157;  Lane  v.'  Albertson,  78  App. 
Div.  607,  79  N.  Y.  Supp.  947.  Tex. 
Allen  V.  Long,  80  Tex.  261,  16  S.  W. 
43,  26  Am.  St.  Rep.  735. 

2.  m. — Kossakowski  v.  People,   177 
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ni.  563,  53  N.  E.  115.  Mich.— Lyon  v. 
Denison,  80  Mich.  371,  45  X.  W.  358, 
8  L.  R.  A.  358.  Minn. — State  ex  rel. 
R.  &  Warehouse  Com.  v.  Adams  Exp. 
Co.,  66  Minn.  271,  68  N.  W.  1085,  38 
L.  R.  A.  225.  N.  Y. — People  ex  rel. 
Piatt  V.  Wemple,  117  N.  Y.  136,  22 
N.  E.  1046,  6  L.  R.  A.  303;  Sandford 
M.  Co.  r.  Board  of  Supervisors,  15  How. 
Pr.  172.  Utali. — Rocky  Mountain  Co. 
V.  Lunt,  151  Pac.  521. 
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II.  ACTIONS. —  A.  At  Law.  —  The  relation  of  the  members  of 
a  jomt  stock  company  to  each  other  being  that  of  partners,  ordinarily 
no  action  at  law,  in  the  absence  of  a  statute,  can  be  maintained  by 
one  member  against  the  others  to  enforce  his  rights  as  a  member  of 
the  association.^  But  this  rule  does  not  apply  to  actions  brought  by 
stockholders,  who  have  paid  claims,  for  which  all  members  were  liable.* 

B.  In  Equity.  —  In  equity  a  member  of  a  joint  stock  company  may 
maintain  a  bill  against  his  fellow  members  for  the  recovery  of  sums 
advanced  by  him  for  the  use  of  the  association.^  In  case  of  disagree- 
ment among  the  members  of  a  joint  stock  company,  a  court  of  equity, 
in  a  proper  case,  will  grant  relief  by  injunction,''  appointment  of  a 
receiver,''  or  otherwise  in  accordance  with  the  circumstances  of  the 
case.^ 

C.  Parties. —  1.  In  Absence  of  Statute.  —  Where  the  mode  of 
procedure  is  not  regulated  by  statute,  all  members  of  a  joint  stock 
company  are  necessary  parties  to  actions  by  and  against  such  com- 
pany.^   It  has  been  held,  however,  that,  where  the  members  of  a  joint 


[a]  "A  joint  stock  company  is  a 
partnership,  the  capital  of  wiiich  is 
divided  or  agreed  to  be  divided  into 
shares,  so  as  to  be  transferable  with- 
out express  consent  of  all  the  co- 
partners." Hedge  &  Horn's  Appeal, 
63  Pa.  273. 

[b]  It  "differs  from  an  ordinary 
partnership  in  that  the  death  or  with- 
drawal of  a  member  or  a  transfer  of 
his  interest,  does  not  work  a  dissolu- 
tion." Willis  V.  Chapman,  68  Vt.  459, 
35   Atl.  459. 

[cj  In  many  respects  it  resembles 
a  corporation  and  it  has  been  said 
that  ' '  it  may  not  be  improper  to  call 
such  an  association  a  quasi  corpora- 
tion." Oak  Eidge  C.  Co.  v.  Kogers, 
108  Pa.  147. 

[d]  "A  joint  stock  association  is 
hybrid  in  its  character.  It  is  regarded 
for  some  purposes  as  a  corporation  and 
for  other  purposes  as  a  partnership. ' ' 
In  re  Jones,  28  Misc.  356,  59  N.  Y. 
Supp.  983. 

3.  Ala. — Ewing  r.  Medlock,  5  Port. 
82.  Cal.— Bullard  v.  Kinney,  10  Cal. 
60.  Conn. — Whitehouse  r.  Sprague,  7 
Atl.  17.  Mass. — Mvrick  r.  Dame,  9 
Cush.  248.  Mich.— Willson  r.  Owen,  30 
Mich.  474.  N.  Y. — Eiehardson  v.  Aben- 
droth,  43  Barb.  162;  Habicht  v.  Pem- 
berton,  4  Sandf.  657;  Clark  v.  Mj-ers, 
11   Hun   608. 

See   the  title   "Partnership." 

4.  N.  Y.— Sanborn  r.  Lefferts,  58  N. 
Y.  179;  Crater  r.  Bininger,  45  N.  Y. 
545;  Andrews  r.  Murray,  33  Barb.  354. 
Pa.— MacGeorge  v.  Chemical  Mfg.  Co., 


141  Pa.  575,  21  Atl.  671.     Vt.— Walker 
V.  Wait,  50  Vt.  668. 

5.  ni. — Wadsworth  r.  Hocking,  61 
HI.  App.  156.  Mass.— Whitman,  etc. 
V.  Porter,  107  Mass.  522;  Tvrrell  r. 
Washburn,  6  Allen  466.  N.  Y.— Clark 
V.    Myers,   11    Hun   608. 

6.  N.  H.— Marston  r.  Durgin,  54  N. 
H.  347.  N.  Y.— Olery  v.  Brown,  51 
How.  Pr.  92.  Pa.— Carter  v.  Producers, 
etc.,  164  Pa.  463,  30  Atl.  391. 

7.  Hinkley  r.  Blethen,  78  Me.  221, 
3  Atl.  655;  Patterson  v.  Tidewater  P. 
Co.,  12  W.  N.  C.   (Pa.)  452. 

8.  Cal.— Gorman  v.  Eussell,  18  Cal. 
688.  N.  Y.— Francis  r.  Tajdor,  52  App. 
Fnv.  631,  65  N.  Y.  Supp.  1133;  Mor- 
rissey  v.  Weed,  12  Hun  491.  Pa. — Tin- 
del  T.  Park,  154  Pa.  36,  26  Atl.  300; 
In  re  Disston  &  Sons'  F.  Co.,  8  W.  IST. 
C.  58.  Va.— Coffman  v.  Sangston,  21 
Gratt.   263. 

9.  m. — Wadsworth  v.  Hocking,  164 
111.  360,  45  N.  E.  132.  la.— Lewis  V. 
Tilton,  64  Towa  220,  19  N.  W.  911,  52 
Am.  Sep.  436;  Pipe  v.  Bateman,  1  Iowa 
869.  Me.— IMcGreary  r.  Chandler,  58 
Me.  527.  Mass.— Bodwell  v.  Eastman, 
106  Mass.  525.  Mich.— Schuetzen  Bund 
r.  Afritations  Verein,  44  Mich.  313,  6 
N.  W.  675.  Mo.— Adams  Exp.  Co.  v. 
Metropolitan,  etc.  Co.,  126  Mo.  App. 
471,  103  S.  W.  583.  Pa.— Vanhorn  v. 
Corcoran,  127  Pa.  255,  IS  Atl.  16,  4 
L.  E.  A.  386.  Tex.— Ackermann  v. 
Ackermann  Schuetzen  Verein,  60  S.  W. 
366;  Tunstall  r.  Wormlev.  54  Tex.  476. 
Vt.— Patch  ^Ifg.  Co.  r.*  Capeless,  79 
Vt.  1,  63  Atl.  938. 
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stock  company  are  very  numerous,  one  or  more  of  the  members  may 

sue  on  behalf  of  all."  . 

2.  Under  Statute.  — In  some  states  the  statute  expressly  desig- 
nates the  officer  or  officers  in  whose  name  actions  by  and  against  a  joint 
stock  company  may  be  brought."  Under  such  a  statute  a  member  may 
sue  the  company  in  the  name  of  the  officer  so  designated.^^ 

But  such  statutes,  being  in  derogation  of  the  common  law,  must 
be  strictly  pursued.^^  In  others,  the  statute  provides  that  joint  stock 
companies  may  sue  and  be  sued  in  the  association's  name."  It  has 
been  held  that  statutory  provisions  of  this  character  are  purely  local 
and  that  the  procedure  in  actions  by  and  against  joint  stock  companies 
must  be  regulated  by  the  lex  fori.^^  The  fact  of  having,  under  the 
statute,  the  capacity  to  sue  and  to  be  sued  does  not  render  a  joint 
stock  company  a  citizen  of  the  state,  under  whose  laws  it  had  been 
organized,  for  the  purpose  of  jurisdiction  of  the  federal  courts." 


[a]  "A  petition  alleging  defendant 
to  be  a  joint  stock  association  shows 
incapacity  of  tlie  company  to  be  sued 
as  having  no  legal  existence."  Metro- 
politan, etc.  Co.  r.  Adams  Exp.  Co. 
(Mo.  App.),  130  S.  W.  101. 

10.  Cal. — Von  Schmidt  v.  Hunting- 
ton, 1  Cal.  55.  Ohio. — Piatt  v.  Colvin, 
50  Ohio  St.  703,  36  N.  E.  735.  Va. 
Perkins  v.  Seigfried's  Admr.,  97  Va. 
444,  34  S.  E.  64. 

11.  In  New  York  actions  by  and 
against  an  unincorporated  association, 
consisting  of  seven  or  more  persons, 
may  be  brought  in  the  name  of  the 
president  or  treasurer.  (§1919,  Coilc 
Civ.  Proc.)  The  provision  of  this 
section  is  permissive  only,  and  an  ac- 
tion may  be  brought  by  and  against 
all  the  members  of  the  association 
either  in  the  first  instance  (§1923,  Code 
Civ.  Proc.)  or  after  a  final  judgment 
in  an  action  brought  under  §1919  of 
the  Code  of  Civ.  Proc.  and  the  return 
of  the  execution  whollv  or  partly  un- 
satisfied. (§1922,  Code  Civ.  Proc.)  Prior 
to  the  enactment  of  the  code  no  action 
could  be  brought  in  the  first  instance 
against  the  individual  members  of  an 
association.  See  Schwartz  v.  Wechler, 
29  Abb.  N.  C.  232;  Flagg  v.  Swift,  'z5 
Hun   623. 

[a]  In  Wisconsin,  §3210  of  the 
statutes  provides  that  joint  stock  com- 
panies consisting  of  seven  or  more 
shareholders  may  sue  and  shall  be  sued 
in   the   name   of  the  president   thereof. 

12,  Waterbury  v.  Merchants',  etc. 
Co.,  50  Barb.  (N.  Y.)  157;  Tibbetts 
V.  Blood,  21  Barb.  (N.  Y.)  650;  Briden- 
beker  v.   Hoard,  32   How.  Pr.    (N.  Y.) 
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289;  De  Witt  v.  Chandler,  11  Abb.  Pr. 
(N.  Y.)  459;  Sander  v.  Edling,  13 
l>aly  (N.  Y.)  238;  Bray,  etc.  v.  Far- 
well,  3  Lans.  (N.  Y.)  495;  Saltsman 
V.  Shults,  14  Hun   (N.  Y.)   256. 

13.  McCabe  r.  Goodfellow,  133  N. 
Y.  89,  30  N.  E.  728,  17  L.  R.  A.  204; 
National  Bank  v.  Van  Derwerker,  74 
N.  Y.  234;  Peckner  v.  Webb,  35  Misc. 
291,  71  N.  Y.  Supp.  768;  Tiflfany  V. 
Williams,  10  Abb.  Pr.  (N.  Y.)  204; 
Lepsch  V.  Barrett,  236  Pa.  579,  85  Atl. 
21. 

[aj  "Under  the  statute  allowing  an 
action  against  an  unincorporated  asso- 
ciation, composed  of  not  less  than 
seven  persons,  to  be  brought  against 
the  president,  or  treasurer,  an  action 
against  the  president,  secretary  and 
treasurer,  is  improperly  brought." 
Schmidt  r.  Gunther,  5  Daly  (N.  Y.) 
452;  Mazurajtis  v.  Maknawyce,  157  N. 
Y.  Sujip.   151. 

14.  Md.— Act,  1868,  §215,  ch.  471. 
N.  J.— Prac.  Act,  1903,  §40.  Ohio. 
Bates'  Ann.  St.  (5th  ed.)  vol.  2,  §3141, 
et  seq.  Pa. — Pepper  &  L.  Big.  Laws, 
vol.  2,  p.  3402.  S.  C— Civ.  Code,  §2225. 
Vt.— St.,  1S94,  §1099.  Va.— Code,  1904, 
§1105e. 

15.  Boston  &  A.  R.  f.  Pearson,  128 
Mass.  445;  Gott  r.  Dinsmore,  111  Mass. 
45;  Bodwell  v.  Eastman,  106  Mass.  525; 
Taft  V.  Ward,  106  Mass.  518;  Saunders 
V  Adams  Exp.  Co.,  71  N.  J.  L.  270, 
57  Atl.  899,  overruling  Edgeworth  v. 
Wood,  58  N.  J.  L.  463.  33  Atl.  940. 

16.  Great  Southern,  etc.  Co.  r.  Jones, 
177  IT.  S.  449,  20  Sup.  Ct.  690,  44  L. 
ed.  842;  Chapman  v.  Barney,  129  U.  S. 
677,   9    Sup.    Ct.   426,   32    L.    ed.    800. 
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ni.  PROCESS.  —  The  statute  in  some  states  prescribes  the  man- 
ner in  which  process  shall  be  served  on  joint  stock  companies."  It  is 
generally  held  that  foreign  stock  companies  may  be  served  with  process 
in  the  same  manner  as  corporations  are  served.^^ 

IV.  JUDGMENT  AND  EXECUTION.  —  A  judgment  in  an  action 
against  a  joint  stock  company  under  a  statute  providing  for  such  action 
is  binding  upon  all  members  thereof.^^  Where  a  judgment  is  ob- 
tained in  the  name  of  an  officer  of  the  company,  as  prescribed  by 
statute,  it  does  not  affect  the  individual  property  of  such  officer.-** 
But  in  the  event  of  the  execution  being  returned  wholly  or  partly 
unsatisfied,  all  the  members  of  the  company  become  individually  liable, 
and  in  some  states  execution  may  be  issued  in  the  same  proceeding 
against  the  individual  members  of  the  company.-^ 


Formerly  a  different  rule  prevailed  in 
the  federal  courts.  Compare  Andrews 
Bros.  Co.  V.  Youngstown  Coke  Co.,  86 
Fed.  585,  30   C.  C.  A.  293. 

17.  In  New  York,  process  may  be 
served  on  the  president  or  treasurer  of 
the  company  (Code  Civ.  Proc,  §1919, 
et  seq.) ;  in  Pennsylvania,  on  any  agent, 
chief,  or  other  clerk  (Act  July  9,  1901); 
in  South  Carolina,  on  the  president, 
chief,  manager,  purser,  or  other  prin- 
cipal officer  (Civ.  Code,  §2225);  in 
Vs'^isconsin,  on  the  president  of  the 
company    (St.,   §3210). 

18.  State  ex  rel.  E.  &  "Warehouse 
Com.  r.  Adams  Exp.  Co.,  66  Minn.  271, 
68  N.  W.  1085,  38  L.  E.  A.  225;  Adams 
Exp.  Co.  V.  State,  55  Ohio  St.  69,  44 
N.   E.   506. 

See  generally  the  titles  "Corpora- 
tions;" "Service  of  Process  and 
Papers. ' ' 

[aj  "An  association  of  3000  mem- 
bers  will    be    treated   as   a    quasi    cor- 


I  l^oration  for  the  purpose  of  service  of 
process."  Adams  Exp.  Co.  v.  Scho- 
field.  111  Ky.  832,  64  S.  W.  903. 

19.  Bodey  v.  Cooper,  82  Md.  625,  34 
Atl.  362. 

20.  McCabe  v.  Goodfellow,  133  N. 
Y.  89,  30  N.  E.  728,  17  L.  E.  A.  204; 
National  Bank  v.  Van  Derwerker,  74 
N.  Y.  234. 

.21.  Lauder  v.  Tillia,  117  Pa.  304, 
11  Atl.  86;  Whitall,  Tatum  &  Co.  v. 
Williams  &  Co.,  6  W.  N.  C.  (Pa.)  44. 
See  also  Wisconsin  Laws  of  1864,  eh. 
362. 

[a]  Where  the  complaint  names 
each  of  the  members  of  a  joint  stock 
company  individually,  the  fact  that  the 
judgment  does  not  formally  read  that 
the  property  of  the  company  shall  first 
be  exhausted  before  issuing  execution 
as  to  the  individuals  does  not  invali- 
date the  judgment.  Bastrop  Assn.  v. 
Cochran  (Tex.  Civ.  App.),  171  S.  W. 
294. 
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I.  DEFINITIONS  AND  DISTINCTIONS.  —  A  joint  tenancy  is  an 
estate  ansmg  whenever,  by  the  same  instrument  or  act  of  the  parties/ 
two  or  more  people^  acquire  equal  interests  in  a  single  estate,^  in  either 
real  or  personal  property,"  to  commence  or  arise  at  the  same  time.^ 
The  distinguishing  feature  of  this  estate  is  the  right  of  survivorship  f 
but  statutes  in  many  states  now  provide  that  there  is  no  survivor- 
ship in  a  joint  tenancy  unless  the  instrument  creating  the  tenancy 
expressly  provides  for  survivorship/    It  is  further  distinguishable  from 


1.  Ky.— City  of  Louisville  v.  Cole- 
burne,  108  Ky.  420,  56  S.  W.  681.  Me. 
Staples  V.  Berry,  110  Me.  32,  85  Atl. 
303.  Miss.— Richardson  v.  Miller,  48 
Miss.  311.  N.  Y.— Colson  v.  Baker,  42 
Misc.  407,  87  N.  Y.  Siipp.  238.  S.  C. 
Jenkins  v.  Jenkins,  1  Mill  48. 

[a]  Other  Definitions. — "A  joint 
tenancy  is  defined  to  be,  'when  sev- 
eral persons  have  any  subject  of  prop- 
erty jointly  between  them  in  equal 
shares  by  purchase.'  "  Simons  v.  Mc- 
Lain,  51  Kan.  153,  32  Pac.  919. 

[b]  "In  order  to  constitute  an  es- 
tate in  joint  tenancy  the  tenants  there- 
of must  have  one  and  the  same  in- 
terest, arising  by  the  same  convey- 
ance, commencing  at  the  same  time, 
and  held  by  one  and  the  same  un- 
divided possession."  City  of  Louis- 
ville r.  Coleburne,  108  Ky.  420,  56  S. 
W.   681. 

2.  Simons  v.  McLain,  51  Kan,  153, 
32  Pac.   919. 

[a]  Husband  and  Wife. — In  those 
jurisdictions  where  the  legal  identity 
of  the  wife  is  merged  in  that  of  the 
husband,  a  conveyance  to  them  will 
not  create  a  joint  estate  but  an  estate 
in  entirety.  If  conveyed  to  them  be- 
fore marriage,  their  subsequent  union 
will  not  effect  the  nature  of  the  estate. 
Tindell  v.  Tindell  (Tenn.),  37  S.  W. 
1105. 

3.  Ind.— Case  v.  Owen,  139  Ind.  22, 
38  N.  E.  395,  47  Am.  St.  Eep.  253. 
Kan. — Simons  r.  McLain,  51  Kan.  153, 
32  Pac.  919.  Ky.— City  of  Louisville 
V.  Coleburne,  108  Ky.  420,  56  S.  W. 
681.  Miss. — Richardson  v.  Miller,  48 
Miss.  311.  Me.— Staples  v.  Berrv,  110 
Me.  32,  85  Atl.  303.  N.  Y.— Colson  v. 
Baker,  42  Misc.  407,  87  N.  Y.  Supp. 
238.  S.  C— Jenkins  v.  Jenkins,  1  Mill 
48. 

4.  Csl.—In  re  Harris'  Estate,  169 
Cal.  725,  147  Pac.  967,  involving  §683, 
Cal.  Civ.  Code.  Me. — Staples  v.  Berry, 
110  Me.  32,  85  Atl.  303.     N.  Y.—In  re 


Heiser's   Estate,   85  Misc.   271,   147   N. 
Y.   Supp.   557. 

[a J  Bank  deposits  may  be  so  held. 
Farrelly  v.  Eungraut,  etc.  Bank,  92 
App.  Div.  529,  87  N.  Y.  Supp.  54,  af- 
firmed in  Farrelly  v.  Emigrant  Sav. 
Bank,  179  N.  Y.  594,  72  N.  E.  1141, 
See  also  Mack  v.  Bank,  3  N.  Y.  Supp. 
441;  Collier  v.  Jenks,  19  R.  I.  137,  32 
Atl.  208,  61  Am.  St.  Rep.  741, 

5.  Ky. — City  of  Louisville  v.  Cole- 
burne, 108  Ky.  420,  56  S  .W.  681.  Me. 
Staples  r.  Berry,  110  Me.  32,  85  Atl. 
303.  Miss.— Richardson  v.  Miller,  48 
Miss.  311.  N.  Y.— Colson  v.  Baker,  42 
Misc.  407,  87  N.  Y.  Supp.  238.  S.  C. 
Jenkins  v.  Jenkins,  1  Mill  48. 

6.  Kan.— Noble  v.  Teeple,  58  Kan. 
398,  49  Pac.  598,  involving  Laws,  1891, 
ch.  203,  p.  349.  Ky.— City  of  Louis- 
ville V.  Coleburne,  108  Ky.  420,  56  S, 
W.  681.  Me.— See  also  Staples  v. 
Berry,  110  Me.  32,  85  Atl.  303.  Miss. 
Richardson  v.  Miller,  48  Miss.  311,  333. 
N,  Y. — Messing  v.  Messing,  64  App. 
Div.  125,  71  N.  Y.  Supp.  717;  In  re 
Heiser's  Estate,  85  Misc.  271,  147  N.  Y. 
Supp.  557.  Pa. — Redemptorist  Fathers 
V.  Lawler,  205  Pa.  24,  54  Atl.  487.  S.  C. 
Jenkins  v.  Jenkins,  1  Mill  48.  Tenn. 
Tindell  v.  Tindell,  37  S.  W.  1105. 

7.  U,  S.— Mayburry  v.  Brien,  15  Pet, 
21,  10  L.  ed.  646,  Maryland.  Ark. 
Cockrill  V.  Armstrong,  31  Ark.  580. 
CsX.—In  re  Harris'  Estate,  169  Cal. 
725,  147  Pac.  967,  involving  §683,  Cal. 
Civ.  Code.  Ind.— Rev.  St.,  1894,  §3341. 
Me.— Staples  v.  Berrv,  110  Me.  32,  85 
Atl.  303,  involving  Rev.  St.,  1821,  75, 
§10.  See  also  Stetson  v.  Eastman,  84 
Me.  366,  24  Atl.  868.  Miss.— Arts.  17- 
18,  ch.  36,  Code  1857.  Pa. — Redemptor- 
ist Fathers  f.  Lawler,  205  Pa.  24,  54 
Atl.  487,  involving  Act  March  31,  1812, 
5  Sm.  &  L.  395.  Tex. — Peterson  v. 
Fowler,  73  Tex.  524,  11  S.  W.  534; 
James  v.  Adams,  64  Tex.  193;  Ross  v. 
Strong,  25  Tex.  354,  78  Am.  Dec.  574; 
Fielding  r.  White  (Tex.  Civ.),  32  S. 
W.  1054,  affirmed,  93  Tex.  682. 
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other  estates  by  the  presence  of  "the  four  unities,"  viz:  time,  title, 
interest   and  possession,^   without   which    this'    estate    cannot    exist.^ 

II.  REMEDIES  BETWEEN  JOINT  TENANTS.  —  A.  Account- 
iNG.io  —  At  common  law  one  joint  tenant  occupying  the  common  prop- 
erty and  taking  more  than  his  share  of  the  rents  and  profits,  could  not 
be  made  to  account  to  his  joint  tenants,"  unless  he  had  constituted 


And  see  generally  the  statutes  of 
the  various  states. 

[a]  These  statutes  apply  to  per- 
sonal as  well  as  real  property.  Staples 
V.  Berry,  110  Me.  32,  85  Atl.  303. 

[bj  "By  the  common  law  if  an  es- 
tate was  conveyed  to  two  or  more  per- 
sons without  indicating  how  the  same 
was  to  be  held,  it  was  understood  to 
be  a  joint  tenancy."  Simons  V.  Mc- 
Lain,  51   Kan.  153,  32  Pac.  919. 

[c]  In  Connecticut  the  right  of  sur- 
vivorship is  not  recognized  as  an  in- 
cident to  this  estate,  the  court  saying 
(Houghton  v.  Brantingham,  86  Conn. 
630,  86  Atl.  664):  "There  may  be 
joint  tenancies  in  this  state,  but  sur- 
vivorship as  an  incident  thereto  has 
never  been  recognized  here.  ...  In 
this  state,  therefore,  there  can  be  no 
joint  tenancy  with  the  right  of  surviv- 
orship, unless  such  right  is  created  by 
will  or  other  conveyance  creating  the 
tenancv. "  Expressly  affirmed  in  Allen 
V.  Almy,  87  Conn.  517,  89  Atl.  205.  The 
doctrine  of  survivorship  was  repudiated 
in  this  state  in  1769.  Phelps  r.  Jepson, 
1  Eoot.  48,  in  which  this  doctrine  was 
styled  "the  odious  and  unjust  doc- 
trine of  survivorship." 

[d]  In  Georgia,  the  right  of  sur- 
vivorship was  impliedly  abolished  by 
the  constitution  of  1777  (Lowe  v. 
Brooks'  Admr.,  23  Ga.  325  at  332)  and 
expressly  so  by  subsequent  legislative 
enactments. 

[e]  In  North  Carolina,  the  statute 
operates  to  take  away  the  right  of 
survivorship  only  from  estates  of  in- 
heritance. Thus  a  joint  estate  for  life 
remains  unaffected  by  such  a  statute. 
Blair  v.  Osborne,  84  N.  C.  417,  affirm- 
ing Powell   V.  Allen,  75  N.  C.  450. 

[f  ]  The  estate  held  by  several  trus- 
tees is  also  excepted  from  such  stat- 
utes. Philadelphia,  etc.  Ev.  Co.  v. 
Navigation  Co.,  36  Pa.  204;  Hart's  Es- 
tate, 7  Pa.  Co.  Ct.  369,  involving  Act 
May  31,  1812,  5  Sm.  &  L.  395.  See  also 
Ky. — City  of  Louisville  v.  Coleburne, 
108  Kv.  420,  56  S.  W.  681,  involving 
Kentucky  Statutes,  §2348.  N.  C— Blair 
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V.  Osborne,  84  N.  C.  417,  involving  Act 
1784  (1  Eev.  St.,  ch.  43,  §2);  Wither- 
ington  r.  Williams,  1  N.  C.  83.  Pa. 
Act  of  March  31,  1812,  5  Sm.  &  L.  395. 
[g]  In  Staples  r.  Maurice,  4  Bro. 
580,  2  Eng.  Eeprint  395,  it  is  said  that 
formerly  joint  tenancy  was  favored  by 
courts  of  law,  because  it  was  more 
convenient  to  the  lord,  and  more  con- 
sistent with  feudal  principles;  but 
those  reasons  have  long  ceased  and  a 
joint  tenancy  is  now  regarded  as  an 
odious   thing. 

8.  Me.— Staples  r.  Berry,  110  Me. 
32,  85  Atl.  303.  Miss. — Eichardson  V. 
Miller,  48  Miss.  311.  N.  Y.— Colson  v. 
Baker,  42  Misc.  407,  87  N.  Y.  Supp. 
238.  S.  C. — Jenkins  v.  Jenkins,  1  Mill 
48. 

[a J  Joint  tenants  are  such  as  have 
unity  of  time,  title,  interest  and  pos- 
session, as  distinguished  from  tenants 
in  common  who  have  only  a  unity  of 
possession  while  there  may  be  an  "en- 
tire disunion  of  interest,  of  title  and 
of  time."     2  Bl.  Com.  191. 

9.  Staples  r.  Berry,  110  Me.  32,  85 
Atl.  303;  Eichardson  r.  Miller,  48  Miss. 
311,  333,  and,  generally,  the  cases  here- 
inbefore cited. 

[a]  "The  estate  is  destroyed  by 
breaking  up  any  of  its  constituent 
unities."  Eichardson  v.  Miller,  48  Miss. 
311. 

10.  See  generally  the  title  * 'Ac- 
count and  Accounting." 

11.  2  Bl.  Com.  194;  Co.  Lit.,  Lib. 
3,  323,  and  the  following  cases:  Me.' 
Cutler  V.  Currier,  54  Me.  81,  91.  Mass. 
Sargent  r.  Parsons,  12  Mass.  149. 
W.  Va.— Ward  r.  Ward,  40  W.  Va.  611, 
21  S.  E.  746,  52  Am.  St.  Eep.  911,  29 
L.  R.  A.  449. 

[a]  If  the  others  do  not  wish  to 
occupy  the  premises  with  their  co- 
owners,  the  remedy  of  partition  is  at 
hand,  or,  if  the  property  be  indivisible, 
the  court  will  sell  it,  and  divide  its 
proceeds.  Ward  r.  Ward,  40  W.  Va. 
611,  21  S.  E.  746,  52  Am.  St.  Eep.  911, 
29  L.  E.  A.  449. 
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his  joint  tenant  his  bailiff  or  trustee/^  or  denied  the  right  of  the 
others  to  enter  and  enjoy  the  estate,  or  agreed  to  pay  rent.^^'  Such 
use  and  occupation  would  be  considered,  however,  as  a  set-off  against 
a  defendant's  claim  for  repairs."  Statutes,  however,  both  in  Eng- 
land^5  and  in  the  various  states  now  provide  for  such  an  action 
against  a  joint  tenant  for  profits  and  for  the  occupancy  of  a  greater 
portion  of  the  joint  estate  than  he  is  entitled  to.^**  Such  statutes  are 
remeclial  and  should  be  so  construed  as  to  give  effect  to  the  remedy, 
provided  such  construction  is  not  inconsistent  with  the  language  used 
or  the  fundamental  law.^^ 

B.     AssuMPSiT.^^  —  Under   express  provision  of    some    state    stat- 
utes/^ as  well  as  under  the  statute  of  4  Anne,  c.  16,  giving  a  remedy 


12.  Sargent  v.  Parsons,  12  Mass. 
149;  Ward  v.  Ward,  40  W.  Va.  611,  21 
S.  E.  746,  52  Am.  St.  Rep.  911,  29 
L.  R.  A.  449. 

13.  Ward  v.  Ward,  40  W.  Va.  611, 
21  S.  E.  746,  52  Am.  St.  Eep.  911,  29 
L.  E.  A.  449. 

14.  U.  S.— Davis  v.  Chapman,  36 
Fed.  42,  48.  Ind.— Hyatt  c.  Cochran, 
85  Ind.  231.  W.  Va.— Ward  v.  Ward, 
40  W.  Va.  611,  6]  9,  21  S.  E.  746,  52 
Am.  St.  Eep.  911,  29  L.  E.  A.  449. 

15.  The  injustice  of  this  doctrine 
was  obviated  in  England  by  the  Stat- 
utes of  Westminster  2,  6,  22,  and  4 
Anne,  c.  16,  §27.  The  first  giving  to 
joint  tenants  and  tenants  in  common, 
an  action  for  waste;  and  the  second 
an  account  for  the  profits  (5  Bae.  Abr. 
304).     Shiels  r.   Stark,  14  Ga.  429. 

16.  Cal.— Conroy  v.  Waters,  133  Cal. 
211,  65  Pac.  387.  Ga.— Shiels  r.  Stark, 
14  Ga.  429.  Ky.— Nelson  v.  Clay,  7  J. 
J.  Marsh.  138,  22  Am.  Dec.  387.  Mo. 
Eagan  v.  McCoy,  29  Mo.  356.  Me. 
Hudson  V.  Coe,  79  Me.  83,  89,  8  Atl. 
249,  1  Am.  St.  Eep.  288;  Cutler  r. 
Currier,  54  Me.  81,  91.  N.  Y.— Mess- 
ing r.  Messing,  64  App.  Div.  125,  71 
N.  Y.  Supp.  717.  Pa. — Irvine  r.  Ilan- 
lin,  10  Serg.  &  E.  219.  S.  C— Stokes 
V.  Hodges,  11  Eich.  Eq.  135.  Tenn. 
Blanton  v.  Vanzant,  2  Swan  276. 

See  also  Tenn. — Omohundro  r.  Elkins, 
109  Tenn.  711,  71  S.  W.  590.  Vt. 
Hayden  v.  Merrill,  44  Vt.  336,  8  Am. 
Eep.  372;  Wiswall  v.  Wilkins,  5  Vt.  87. 
Va.— White  r.  Stuart,  76  Va.  546;  New- 
man r.  Newman,  27  Gratt.  (68  Va.) 
714;  Early  r.  Friend,  16  Gratt.  (57 
Va.)  21,  78  Am.  Dee.  649.  W.  Va. 
Ward  V.  Ward,  40  W.  Ya.  611,  21  S.  E. 
746,  52  Am.  St.  Eep.  911,  29  L.  E.  A. 
449. 

[a]     Measure  of  Recovery. — In  a  con- 


test for  rent  between  joint  tenants  the 
amount  recovered  is  estimated  by  tak- 
ing the  worth  of  the  whole  premises, 
and  then  the  value  of  that  portion  oc- 
cupied by  the  tenant  in  possession,  in 
reference  to  the  condition  they  were 
in  at  the  time  he  took  possession. 
Shiels  r.  Stark,   14   Ga.  429. 

[bj  He  is  not  accountable  for  issues 
and  profits  actually  made  by  the  ap- 
plication of  his  labor,  skill,  and  capital 
to  the  common  property.  White  y. 
Stuart,  76  Va.  546. 

[cj  Occupancy  by  one  cotenant  of 
the  joint  property,  by  the  consent  of 
the  other,  does  not  necessarily  relieve 
him  from  the  pavment  of  the  rent. 
Shiels   V.  Stark,   14   Ga.   429. 

[d]  In  a  partition  proceeding  those 
cotenants  who  have  not  received  their 
proper  share  of  rents  are  entitled  to 
an  accounting  against  one  of  their 
number  who  has  received  more  than 
his  share.  Omohundro  v.  Elkins,  109 
Tenn.  711,  71  S.  W.  590. 

[ej  But  where  the  property  is  such 
AS  to  admit  of  use  by  several,  and  less 
than  his  just  share  is  used  by  one 
tenant  in  a  manner  not  hindering  or 
excluding  the  others  from  the  use  of 
their  shares  the  action  does  not  lie. 
Ward  r.  Ward,  40  W.  Va.  611,  21  S.  E. 
746,  52  Am.  St.  Eep.  911,  29  L.  E.  A. 
449;  Dodson  v.  Hays,  29  W.  Va.  577, 
2  S.  E.  415. 

17.  Hudson  v.  Coe,  79  Me.  83,  90, 
8  Atl.  249,  1  Am.  St.  Eep.  288;  Cutler 
i\  Currier,  54  Me.  81,  91;  Jones  v. 
Harraden,  9  Mass.  540. 

18.  See  generally  the  title  '  'Assump- 
sit." 

19.  Me. — Hudson  v.  Coe,  79  Me.  83, 
8  Atl.  249,  1  Am.  St.  Eep.  288;  Eich- 
ardson  r.  Eichardson,  72  Me.  403;  Cut- 
ler V.   Currier,   54   Me.   81,   91;    Moses 
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by  an  action  of  account  where  one  joint  tenant  received  more  than  his 
just  share  of  the  rents  and  profits  of  the  joint  estate,  an  action  of 
indebitatus  assumpsit  could  be  maintained  wherever  an  action  of 
account  could  be  maintained,^*'  and  the  action  of  account  has  been 
substantially  superseded  by  the  action  on  the  case  in  the  nature  of 
account  or  for  money  had  and  received,^^  though  this  remedy  is  avail- 
able only  where  the  money  has  been  actually  received,  and  the  liability 
to  account  has  resulted  in  a  duty  to  pay  money,  or  where  the  defend- 
ant holds  the  share  as  bailiff  of  the  plaintiff,  or  the  occupation  has 
been  by  consent.^^  Assumpsit  is  not  the  proper  remedy  to  recover 
the  rents  received,  however,  where  one  joint  tenant  has  disseized  the 
other,^^  nor  is  it  the  appropriate  remedy  to  recover  for  expenses  in- 
curred in  the  improvement  of  the  joint  estate,-*  except  in  the  case 
of  necessary  repairs  on  the  joint  estate.^^  In  some  jurisdictions,  how- 
ever, no  distinction  is  made  between  repairs  and  improvements,  and 
the  tenant  who  has  expended  money,  cannot  in  either  case  recover  in 
assumpsit  from  his  non-consenting  co-tenant.^^ 

C.  Trov^r.-^  —  The  rule  generally  obtains  that  one  joint  tenant 
cannot  maintain  trover  against  his  cotenant,-^  unless  the  tenant  in 
possession  sets  up  his  own  adverse  claim  to  the  whole,    to    the    ex- 


V.  Boss,  41  Me.  360,  66  Am.  Dec.  250; 
Gowen  v.  Shaw,  40  Me.  56.  Mass. 
Munroe  v.  Luke,  1  Met.  459,  464.  N.  H. 
Stone  r.  Aldrich,  43  N.  H.  52.  Pa. 
BorrelPs  Admr.  v.  Borrell,  33  Pa.  492. 
Tenn. — Blanton  V.  Vanzant,  2  Swan 
276.  Eng. — Wheeler  v.  Home,  Willes 
208. 

[a]  In  Massachusetts  special  pro- 
vision is  made  in  the  case  of  mills, 
so  that  in  such  cases  the  tenant  ex- 
pending money  for  repairs  may  be  re- 
imbursed by  assumpsit.  Munroe  v. 
Luke,  1  Met.  459,  involving  St.,  1795, 
c.   74. 

[b]  In  jurisdictions  where  a  di- 
vorce of  the  parties  who  held  an  es- 
tate by  entireties  is  not  deemed  to 
convert  the  estate  into  a  joint  estate, 
the  party  out  of  possession  cannot 
maintain  an  action  in  assumpsit  for 
rents  and  profits.  Hilt  v.  Hilt,  50  Pa. 
Super.  455. 

20.  Abel  r.  Love  &  Fowler,  17  Cal. 
233;  Brigham  r.  Eveleth,  9  Mass.  538. 
See  also  Mass. — Sargent  v.  Parsons,  12 
Mass.  149.  Me. — Hudson  r.  Coe,  79 
Me.  83,  90,  1  Am.  Bt.  Eep.  288;  Cutler 
V.  Currier,  54  Me.  81.  Pa.— Winton 
Coal  Co.  r.  Pancoast  Coal  Co.,  170  Pa. 
437,  441,  33  Atl.  110;  Borrell's  Admr. 
V.  Borrell,  33  Pa.  492.  Tenn.— Blanton 
V.  Vanzant,  2  Swan  276.  Compare 
Bulger  r.  Woods,  3  Pin,    (Wis.)   463. 

21.  Cutler   r.   Currier,    54    Me.    SI; 
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Fanning  v.  Chadwick,  3  Pick.   (Mass.) 
424. 

22.  Hudson  v.  Coe,  79  Me.  83,  91,  1 
Am.  St.  Rep.  288;  Richardson  v.  Rich- 
ardson, 72  Me.  403;  Cutler  v.  Currier, 
54   Me.   81. 

23.  Richardson  v.  Richardson,  72 
Me.  403. 

24.  Ballou  r.  Ballou,  94  Va.  350,  26 
S.  E.  840,  64  Am.  St.  Rep.  733. 

[aj  When  a  suit  for  partition  is 
brought,  equity  will  first  direct  an  ac- 
count and  compensation  for  expenses 
incurred  for  improvements.  Ballou  v. 
Ballou,  94  Va.  350,  26  S.  E.  840,  64 
Am.  St.  Rep.  733. 

25.  Conn. — Fowler  v.  Fowler,  50 
Conn.  256.  N.  Y. — Dennian  v.  Prince, 
40  Barb.  213.  Va.— Ballou  v.  Ballou, 
94  Va.  350,  26  S.  E.  840,  64  Am.  St. 
Rep.   733. 

But  see  Crow  r.  Mark,  52  HI.  332, 
where  it  is  held  that  the  action  of 
account  is  the  only  remedy,  and  to  the 
same  effect,  Conn. — Beldeu  r.  Seymour, 
8  Conn.  304,  21  Am.  Dec.  661.  Mass. 
Converse  v.  Ferre,  11  Mass.  325.  Eng. 
Wheeler  v.  Home,  Willes   208. 

26.  Calvert  v.  Aldrich,  99  Mass.  74, 
96  Am.  Dec.  693,  partition  is  the  proper 
reniedv. 

27.  'See  generally  the  title  "Trover 
and  Conversion." 

28.  Ga.— King  v.  Neel,  98  Ga.  438, 
25    S.   E.   513,   58   Am.   St.   Kep.    311  j 
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elusion  of  the  interest  of  the  plaintiff,-''  and  only  such  a  conversion 
as  amounts  to  a  destruction  of  the  property,-'°  or  the  exclusion  of 
the  rights  of  the  plaintiff  therein,'^  can  he  made  the  basis  of  a  recov- 
ery of  damages  from  the  joint  tenant. 

D.  Ejectment  and  Trespass  To  Try  Title.'^^  —  Since  one  joint 
tenant  is  not  entitled  to  the  immediate  and  exclusive  possession  of 
the  joint  property,^^  he  cannot  maintain  ejectment  against  another 
joint  tenant,^*  unless  there  has  been  an  actual  or  constructive  ouster,^^ 


Lawton  and  Box  v.  Adams,  29  Ga.  273, 
74  Am.  Dec.  59;  Roddy  v.  Cox,  29  Ga. 
298,  74  Am.  Dec.  64;  Starnes  v.  Quin, 
6  Ga.  84;  Hall  v.  Page,  4  Ga.  428,  48 
Am.  Dec.  235.  N.  C. — Lucas  v.  Wasson, 
14  N.  C.  398,  24  Am.  Dec.  266;  Camp- 
bell V.  Campbell,  6  N.  C.  65.  See 
Witliiugton  r.  Williams,  1  N.  C.  83. 
Pa. — Agnew  r.  Johnson,  17  Pa.  373,  55 
Am.  Dec.  565;  Shamburg  v.  Moorehead, 
4  Brewst.  92.  Tenn. — Cowan  r.  Buy- 
ers,  Cooke   53. 

[a]  The  reason  why  one  joint  ten- 
ant or  tenant  in  common  cannot  main- 
tain trover  against  his  companion,  is, 
that  both  are  equally  'entitled  to  pos- 
session, and  the  possession  of  one  is 
the  possession  of  both,  and  is  in  ac- 
cordance with  the  right  of  both.  But 
where  one  misuses  tlie  joint  property 
by  appropriating  it  to  uses  for  which 
H  was  not  designed,  and  refuses  to  ap- 
pty  it  to  the  purposes  for  which  it 
was  held  by  both,  or  if  one  delivers 
the  property  wrongfully  to  a  stranger, 
for  purposes  inconsistent  with  the  uses 
for  which  it  was  designed,  and  such 
stranger  denies  the  title  of  the  other, 
and  claims  the  exclusive  possession 
and  ownership,  the  reason  of  the  rule 
ceases,  and  trover  may  be  maintained. 
Agnew  V.  Johnson,  17  Pa.  373,  55  Am. 
Dec.   565. 

29.  Ga.— King  v.  Neel,  98   Ga.  441, 

25  S.  E.  513;  Lawton  &  Box  v.  Adams, 
29  Ga.  273,  74  Am.  Dec.  59;  Roddy 
r.  Cox,  29  Ga.  298,  309,  74  Am.  Dec. 
64;  Starnes  r.  Quin,  6  Ga.  84;  Hall  i\ 
Page,  4  Ga.  428,  48  Am.  Dec.  235; 
Leonard  v.  Scarborough,  2  Ga.  73.  Ky. 
Bell  V.  Layman,  1  Mon.  39,  15  Am. 
Dee.  83.  Pa. — Agnew  v.  Johnson,  17 
Pa.  373,  55  Am.  Dec.  565;  Hare  r.  Furv, 
3  Yeates  13,  2  Am.  Dee.  358.  S.  C. 
Jones  V.  Weathersbee,  4  Strobh.  L.  50, 
51  Am.  Dec.  653.  Tenn. — Cowan  v. 
Buyers,  Cooke  53,  5  Am.  Dec.  668. 

30.  Ala. — Jolly    v.    Walker's    Adrar., 

26  Ala.  690,  citing  Perminter  v.  Kell, 
18   Ala.    716,   54   Am.   Dec.    177.     Pa. 


Walworth  r.  Abel,  52  Pa.  370,  citing 
Trout  r.  Kennedy,  11  Wright  387. 
Tenn, — Cowan  v.  Buyers,  Cooke  53,  5 
Am.  Dec.  668.  See  Check  v.  Wheatley, 
3  Sneed  484. 

[aj  As  to  what  acts  will  amount 
to  such  a  destruction  see  Lucas  v.  Was- 
son &  Hardin,  14  N.  C.  398,  24  Am. 
Dec.  266;  Walworth  v.  Abel,  52  Pa. 
370. 

[b]  Divisible  Property. — It  seems 
that  in  the  case  of  property  divisible 
in  its  nature  and  ascertainable  by 
weight,  measurement,  or  count,  one 
joint  tenant  may  demand  his  share  of 
the  co-tenant  having  possession  of  the 
whole  and  the  co-tenant's  refusal  will 
amount  to  a  conversion  and  afford  the 
basis  for  an  action  in  trover.  Balch 
V.  Jones,  61  Cal.  234  (citi7ig  Lobdell 
V.  Stowell,  51  N.  Y.  70;  Stall  v.  Wilbur, 
77  N.  Y.  158. 

31.  Ala.— Jolly  v.  Walker's  Admr., 
26  Ala.  690.  Ky.— Bell  r.  Lavman,  1 
Mon.  39,  15  Am.  Dee.  83.  Pa.— Wal- 
worth V.  Abel,  52  Pa.  370. 

32.  See  generally  the  title  "Eject- 
ment." 

33.  HI. — Jamison  i\  Graham,  57  111. 
94.  Mo.— Lisenby  v.  Phelps,  71  Mo. 
522;  Cross  f.  Hulett,  53  Mo.  397;  Gray 
r.  Parker,  38  Mo.  160.  Pa.— Clarke  v. 
Slate  Valley  R.  Co.,  136  Pa.  408,  20 
Atl.   562,   10   L.   R.  A.   238. 

34.  Ala.— Bishop  r.  Blair,  36  Ala. 
80,  85.  Del.— Pritchard's  Admr.  v. 
Culver,  2  Har.  129.  La.— Benton  v. 
Roberts,  2  La.  Ann.  749.  Mo. — Lisen- 
by r.  Phelps,  71  Mo.  522.  N.  J.— Den 
r.  Bordine,  20  N.  J.  L.  394,  400.  N.  H. 
Stone  V.  Aldrich,  43  N.  H.  52. 

35.  Ala.— Bishop  r.  Blair,  36  Ala. 
80.  Ga.— Lawton  &  Box  v.  Adams,  29 
Ga.  273,  74  Am.  Dee.  59.  Ky.— Eads 
V.  Rueker,  2  Dana  111.  La. — Benton 
v.  Roberts,  2  La.  Ann.  749.  Mo. — Ragan 
v.  McCov,  29  Mo.  356.  N.  J.— Den  v. 
Bordine,  20  N.  J.  L.  394,  400. 

[aj  Ouster  may  consist  in  overflow- 
ing  the   lands   of   the   joint    estate   by 
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or  where  one  tenant  does  something  which  amounts  to  a  disclaimer 
of 'the  title  of  his  cotenant,  which  is  inconsistent  with  the  plaintiff's 
right  of  property  in  the  premises.^*' 

E.  Forcible  Detainer.=^^  —  Upon  proof  of  actual  force,  a  joint 
tenant  may  maintain  the  action  of  forcible  detainer  against  his  co- 

tenant.^^ 

F.  Partition.^^  —  Under  the  common  law,  the  general  rule  was 
that  partition  could  not  be  enforced  by  joint  tenants  in  an  action  at 
law,*°  but  equity  would  compel  a  partition  when  the  circumstance 
demanded  it.^^  By  express  statute  in  many  states  one  joint  tenant 
may  compel  a  partition  of  the  joint  property.*- 

G.  Keplevin.*^  —  One  joint  tenant  cannot  recover  in  an  action  of 
replevin  against  his  cotenant  since  he  cannot,  ordinarily,  show  a  right 
to  the  exclusive  control  and  possession,**  and  the  defendant  in  replevin 
may  plead  property  in  himself,  or  a  stranger,  and  thus  defeat  the 
plaintiff's  right  of  action.*^ 

H.  Detinue.**^  —  On  the  same  principle,  a  joint  tenant  may  not 
maintain  an  action  of  detinue  against  his  cotenant.*^ 


one  tenant,  thus  appropriating  the  land 
to  his  own  exclusive  use.  Jones  r. 
Weathersbee,  4  Strobh.  L.  (S.  C.)  50, 
51  Am.  Dec.  653. 

36.  Lawton  &  Box  v.  Adams,  29  Ga. 
273,  74  Am.  Dee.  59.  See  also  Logau 
V.  Goodall,  42  Ga.  95. 

37.  See  generally  the  title  "Forcible 
Entry  and  Detainer." 

38.  Eads  v.  Eucker,  2  Dana  (Ky.) 
111. 

[a]  Nature  of  the  writ  of  restitu- 
tion in  such  case,  see  8  Standard  Pkoc. 
1128. 

39.  See  generally  the  title  "Parti- 
tion." 

40.  Wilkins  v.  Young,  144  Ind.  1,  41 
N.  E.  68,  590,  55  Am.  St.  Eep.  162; 
Stimpson  v.  Batterman,  5  Gush.  (Mass.) 
153.  Compare  Lash  v.  Lash,  58  Ind. 
526,  where  the  court  says  "estates  in 
joint  tenancy,  .  .  .  are  subject  to 
compulsory  partition,  at  least  so  far  as 
possession  is  concerned,  during  the  con- 
tinuance of  the  joint  tenancy." 

41.  Calvert  v.  Aldrich,  99  Mass.  74, 
96  Am.  Dec.  693;  Ballou  V.  Ballou,  94 
Va.  350,  26  S.  E.  840,  64  Am.  St.  Eep. 
733. 

42.  Cal.— Code  Civ.  Proc,  1915, 
§752.  Ind.— Eev.  St.,  1881,  §1186. 
N.  Y.— Code  Civ.  Proc,  §1532;  Messing 
V.  Messing,  64  App.  Div.  125,  71  N. 
Y.  Supp.  717. 

And  see  generally  the  statutes  of  the 
various  states. 
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43.  See  generally  the  title  "Re- 
plevin. ' ' 

44.  Del. — Pritchard's  Admr.  v.  Cul- 
ver, 2  Har.  129.  Ind. — Bowen  r.  Eoach, 
78  Ind.  361.  Ky. — Chinn  V.  Eespass, 
1  Mon.  25.  Me. — Witham  v.  Witham, 
57  Me.  447,  99  Am.  Dec.  787.  Mo. 
Pulliam  r.  Burlingame,  81  Mo.  Ill,  51 
Am.  Eep.  229. 

[a]  The  right  of  possession  is  in 
all.  "Until  there  is  a  severance,  no 
one  of  the  owners  'can  by  law  sustain 
a  claim  to  the  exclusive  possession  of 
the  chattel.  ...  If  such  were  not  the 
rule  of  law,  and  there  were  six  owners 
in  joint  tenancy  .  .  . ,  five  of  these 
owners  might  institute  their  separate 
actions  of  replevin  against  the  sixth 
co-tenant,  ...  To  which  of  the  five 
should  the  sheriff  deliver  the  property 
.  .  .  ?  In  our  judgment,  therefore,  a 
joint  tenant  or  tenant  in  common  can- 
not maintain  re])levin  for  his  share  of 
an  undivided  chattel  agaiust  his  co- 
tenant  .  .  .  "  Pritchard  's  Admr.  v. 
Culver,  2  Harr.   (Del.)    129. 

45.  Pritchard 's  Admr.  v.  Culver,  2 
Harr.  (Del.)  129;  Wilson  V.  Gray,  8 
Watts   (Pa.)   25,  35. 

[a J  Motion  in  Arrest  of  Judgment. 
This  objection  may,  in  an  action  in 
replevin,  be  raised  on  a  motion  in  ar- 
rest of  judgment.  Pritchard's  Admr. 
V.  Culver,  2  Harr.   (Del.)   129. 

46.  See  generally  the  title  "Det- 
inue." 

47.  Chinn  v.  Eespass,  1  Mon.  (Ky.) 
25. 
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III.  REMEDIES  BETWEEN  JOINT  TENANTS  AND  THIRD 
PARTIES.  —  A.  General  Statement,  —  The  general  rule  is  that 
joint  tenants  should  join  and  be  joined  in  all  actions  respecting  the 
joint  estate,*^  unless  a  statute  authorizes  one  joint  tenant  to  sue  alone 
in  respect  to  the  joint  estate.^^  Even  in  the  absence  of  such  a  pro- 
vision, however,  one  joint  tenant,  being  entitled  to  take  possession 
for  all,  may  properly  institute  an  action  in  the  name  of  all,^°  in  which 
event  his  cotenants  may  enter  a  disclaimer  if  they  so  desire.^^  The 
general  rule  stated  above  is  subject  to  the  further  qualification  that, 
as  against  a  mere  trespasser  or  wrongdoer,  one  joint  tenant  may  bring 
an  action  in  his  own  name,^^  ^^(j^  obviously,  after  a  severance  of  the 
joint  estate  the  rule  is  no  longer  applicable  in  suits  involving  the 
interest  thus  severed.^^  Objection  for  non-joinder  should  be  taken 
in  accordance  with  general  rules  elsewhere  discussed.^* 


48.  Mass.— Phillips  v.  Cummings,  11 
Cush.  469,  Mo.— Smoot  v.  Watheii,  8 
Mo.  522.  N,  H,— Pickering  v.  Picker- 
ing, 11  N,  H,  141,  Pa.— Mobley  v. 
Bruner,  59  Pa,  481,  98  Am,  Dec,  360, 
Tex,— Morse  v.  Tackaberry  (Tex,  Civ. 
App.),  134  S.  W,  273. 

[aj  Actions  on  contract  express  or 
implied,  see  11  Standard  Proc.  969. 

[b]  Assignees  of  a  mortgage  hold 
the  title  as  joint  tenants  and  in  a  suit 
to  foreclose  the  mortgage  both  must 
be  made  parties,  Webster  v.  Vande- 
venter,  6  Gray  (Mass.)  428,  See  also 
Kinsley  t:  Abbott,   19  Me.  430. 

[c]  That  the  plaintiffs  have  become 
tenants  in  common  by  operation  of 
law  since  the  commencement  of  the  ac- 
tion and  therefore  cannot  sue  jointly 
is  no  defense  to  an  action  to  recover 
land  by  joint  tenants.  Hills  v.  Doe,  6 
N.   H.  328. 

49.  Cal.  Code  Civ,  Proc,  1915,  §§381, 
384;  Prey  v.  Stanley,  110  Cal.  423,  42 
Pac.  908;  Oxnard  v.  Kennebeck  Pur- 
chase, 10  Mass.  179.  See  generally  the 
statutes  of  the  various  states. 

[a]  In  California  a  wife  may  sue 
alone  for  the  protection  of,  or  the 
enforcement  of  rights  in,  property  ac- 
quired by  her  as  separate  property, 
even  though  the  property  is,  at  the 
time  of  the  action,  by  reason  of  her 
previous  declaration  of  homestead 
thereon  for  herself  and  husband,  joint 
property.  Prey  v.  Stanley,  110  Cal. 
423,  42  Pac.  908,  i7ivolving  Cal.  Code 
Civ,  Proc,  1915,  §§370,  384. 

[b]  But  if  they  join  in  the  face  of 
such  a  statute,  they  are  subject  to  all 
the  inconveniences  of  a  joint  action  at 
common  law.  Oxnard  i'.  KennebecK 
Purchase,  10  Mass.  179. 


50.  King  V.  Bullock,  9  Dana  (Ky.) 
41.  See  also  Wells  v.  Francis,  7  Colo. 
396,  417,  4  Pac.  49;  Eichelberger  v. 
Eichelberger,  4  Pa,  L.  J,  (Eeprint)  73, 
6  Pa,  L,  J,  482, 

[aJ  An  adverse  claimant  of  the  title 
to  real  estate  cannot  defeat  an  action 
therefor  by  a  joint  tenant  on  the 
ground  that  plaintiff's  co-tenants  are 
not  urging  their  claims  in  the  same 
action.  Wells  v.  Francis,  7  Colo,  396, 
417,   4   Pac.    49, 

51.  Eichelberger  v.  Eichelberger,  4 
Pa,  L.  J.  (Eeprint)  73,  6  Pa.  L.  J.  482. 
See  also  7  Standard  Proc.  494, 

[aJ  A  disclaimer  in  such  a  case  will 
operate  as  a  severance  of  the  joint 
estate,  Eichelberger  v,  Eichelberger,  4 
Pa,  L.  J.  (Reprint)  73,  6  Pa.  L.  J.  482, 
See  also  King  v.  Bullock,  9  Dana  (Ky,) 
41, 

52.  Ala.— McGhee  v.  Alexander,  104 
Ala.  116,  122,  16  So.  148.  Colo.— Wells 
V.  Francis,  7  Colo,  396,  417,  4  Pac. 
49,  Miss,— Rabe  v.  Fyler,  10  Smed,  & 
M,  440,  48  Am,  Dec,  763.  Tex.— Pres- 
ley V.  Holmes,  33  Tex.  476. 

53.  McGhee  v.  Alexander,  104  Ala. 
116,  16  So.  148. 

[a]  Suit  To  Enforce  Vendor's  Lien 
by  One  Joint  Tenant. — Where,  by 
agreement,  there  has  been  a  severance 
of  the  interest  of  one  joint  tenant, 
and  that  interest  or  estate  has  been 
sold,  the  vendor  may  sue  to  enforce 
his  vendor 's  lien  for  the  purchase  price 
without  joining  with  him  the  parties 
formerly  owning  the  property  jointly 
with  him.  McGhee  v.  Alexander,  104 
Ala.   116,   16   So.    148. 

54.  See    the   title    "Parties." 

[a]  By  Plea  in  Abatement. — Phil- 
lips   V.    Cummings,     11     Cush.     (Mass.) 
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B.  Ejectment  and  Trespass  To  Try  Title.^^  —  A  joint  tenant  has 
the  right,  at  least  until  expressly  prohibited,  to  use  the  names  of  all 
his  cotenants  in  attempting  to  gain  possession  by  the  action  of  eject- 
ment,^*' particularly  so  when  he  is  proceeding  against  a  mere  tres- 
passer or  wrongdoer,"  though  there  is  authority  to  the  eontrary.^^ 
One  of  several  joint  tenants  may  also  maintain  trespass  to  try  title 
as  against  a  mere  trespasser  or  wrongdoer.^^ 

C.  Trover.^*^  —  A  joint  owner  may  alone  maintain  trover  for  in- 
jury to  property  jointly  owned,"  but  the  amount  of  his  recovery  must 
be  limited  to  his  interest  in  the  property  involved,  that  is  to  say  he 
will  receive  his  proportionate  share  of  the  damages.*'^ 

D.  Replevin.*'^  —  One  joint  tenant  cannot  alone  maintain  replevin 
for  his  share  of  an  undivided  personal  property  against  a  third  per- 
son who  may  have  possession  of  it.*^*  And  where  one  joint  owner  has 
pledged  his  interest  in  the  property  the  non-pledging  owner  cannot 
maintain  replevin  against  the  pledgee,''^  nor  can  the  non-pledging 
owner,  during  the  existence  of  the  pledgee's  rights,  join  with  the  other 
part  owner,  and  recover  in  replevin  against  the  pledgee.*"' 

E.  Unlawful  Det.viner.  —  One  joint  tenant  may  sue  in  unlawful 
detainer  a  third  party  who  is  in  possession  of  the  property  jointly 
owned.^^ 


469;  Pickering  v.  Pickering,  11  N.  H. 
]41.  See  also  Frazier  v.  Spear,  2  Bibb 
(Ky.)  385.  But  see  Sraoot  v.  Wathen, 
8  Mo.  522,  distinguishing  between  ac- 
tions ex  delicto  and  ex  contractu. 

55.  See  generally  the  titles  "Eject- 
ment;"  "Trespass  To  Try  Title." 

56.  King  V.  Bullock,  9  Dana  (Ky.) 
41.  Compare  Dewey  u.  Lambier,  7  Cal. 
347. 

[a]  Cancellation  of  Deeds,  Joinder. 
The  plaintiffs  may  ask  in  the  same  ac- 
tion to  recover  possession  of  the  prop- 
erty and  have  the  deeds  thereto  exe- 
cuted by  them  set  aside,  the  last  relief 
being  ancillary  to  the  first.  Morse  i". 
Tackaberry  (Tex.  Civ.  App.),  134  S.  W. 
273. 

57.  Sanford  i\  Sanford,  58  Ga.  259; 
Presley  r.  Holmes,  33  Tex.  476. 

58.  Milne  v.  Cummings,  4  Yeates 
(Pa.)   577. 

59.  Presley  v.  Holmes,  33  Tex.  476. 

60.  See  generally  the  title  "Trover 
and  Conversion." 

61.  Ga.— Howard  v.  Snelling,  28  Ga. 
469;  Starnes  v.  Quin,  6  Ga.  84;  Hall 
V.  Page,  4  Ga.  428,  48  Am.  Dec.  235. 
Ky. — Frazier  v.  Spear,  2  Bibb  385.  Pa. 
Agnew  V.  Johnson,  17  Pa.  373,  55  Am. 
Dee.  565.  S.  C— Perrv  v.  Middletou, 
2    Bay    462;    Perry    v.    Walker,    2    Bav 

.  461;    M'Fadden   v.   Haley,   2   Bay   457, 
1   Am.  Dee.  653. 
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Compare  Frazier  r.  Spear,  2  Bibb 
(Ky.)    385. 

62.  Waggoner  v.  Snody,  36  Tex. 
Civ.  App.  514,  82  S.  W.  355.  See 
Frazier   v.  Spear,  2  Bibb    (Ky.)    385. 

63.  See  generally  the  title  "Re- 
plevin. ' ' 

64.  U.  S. — Thomas  r.  Green  County 
(C.  C.  A.),  159  Fed.  339.  Del.— Fell  v. 
Taylor,  2  Penne.  372,  45  Atl.  716; 
I'ritchard's  Admr.  r.  Culver,  2  Harr. 
129.  Ind.— Bain  v.  Trixler,  24  Ind.  App. 
246,  56  N.  E.  690.  la. — Frans  v.  Young, 
24  Iowa  375.  Mass. — Corcoran  v.  White, 
146  ]\rass.  329,  15  N.  E.  636,  4  Am. 
St.  Eep.  313  {citing,  to  the  same  effect, 
Fay  r.  Duggan,  135  Mass.  242);  Hart 
r.  Fitzgerald,  2  Mass.  509,  3  Am.  Dec. 
75.  Mo. — Johnson  r.  Stock  Yards  Bank, 
102  Mo.  App.  395,  76  S.  W.  699. 

[a]  "They  ought  to  join  to  prevent 
the  defendant  from  being  harassed  by 
a  multiplicity  of  suits."  Hart  v.  Fitz- 
gerald, 2  Mass.  509,  3  Am.  Dec.  75. 

65.  Frans  v.  Young,  24  Iowa  375; 
Russell  V.  Allen,  13  N.  Y.  173. 

66.  Frans  v.  Young,  24  Iowa  375. 

67.  This  is  true  for  the  reason  that 
only  possession  of,  and  not  the  title  to, 
the  property  is  involved.  The  plaintiff 
being  entitled  to  the  possession  of  the 
entire  property  a  recovery  by  him 
would   inure  to   the  benefit   of   his   co- 
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F.  Detinue.''^  —  in  detinue,  as  in  replevin,  a  joint  tenant  must 
join  with  him  his  cotenants.**^ 

G.  TrespassJ°  —  In  trespass  damages  alone  are  sought  for,  and 
upon  proof  that  the  plaintiff  owns  only  a  part  or  share  of  the  property 
involved,  damages  commensurate  with  the  plaintiff's  interest  or  share 
only  will  be  givenj^ 


tenants.      Rabe   v.   Fyler,    10    Smed.    & 
M.    (Miss.)   440,  48  Am.  Dec.  763. 

68.  See  generally  the  title  "Det- 
inue." 

69.  Smoot  V.  Wathen,  8  Mo.  522. 

70.  See  the  title   "Trespass." 

71.  Pritchard  's  Adnir.  v.  Culver,  2 
Ilarr.  (Del.)  129;  Pickering  v.  Picker- 
ing, 11  N.  H.  141. 


[a]     Motion  in  Arrest  of  Judgment. 

Since  the  damages  may,  under  a  plea 
in  abatement,  or  by  proof,  under  a 
general  issue,  be  apportioned,  the  ' '  mo- 
tion in  arrest  of  judgment  cannot  pre- 
vail in  trespass,  even  where  it  appears 
by  the  plaintiff's  own  writ  or  declara- 
tion, that  he  is  but  a  part  owner. ' ' 
Pritchard 's  Admr.  v.  Culver,  2  Har.. 
(Del.)    129. 


JUDGES.  —  See  Judicial  Officers ;  and  the  index  to-  this  work. 


JUDGMENT  ON  THE  PLEADINGS.  —  See  Judgments;  Motions. 
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CROSS-REFERENCES  : 

Appeals;  Justices  of  the  Peace; 

Certiorari ;  Records ; 

Judgments;  Writ  of  Error. 

For  forms,  see  9  Standard  Proc.  687,  et  seq. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  GENERALLY.  —  The  record  of  a  judgment  at  common  law  was 
known  as  "the  judgment  roll;"^  it  signified  a  roll  of  parchment  upon 
which  the  proceedings  and  transactions  of  a  court  were  entered  or 
drawn  up  by  its  officers,  and  which  was  then  deposited  in  its  treasury 
m  perpetuam  rei  memoriam.^     More  recently,  paper  has  universally 


1.  Saint  Croix  Lumb.  Co.  v.  Pen- 
nington, 2  Dak.  467;  Vail  v.  Iglehart, 
69  111.  332. 

2.  Saint  Croix  Lumb.  Co.  v.  Pen- 
nington, 2  Dak.  467.  See  also  2  Stand- 
ard Proc.  332. 
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[a]  "In  inferior  courts,  or  courts 
not  of  record,  the  'proceedings  were  not 
thus  enrolled,  and  hence  the  distinc- 
tion between  the  two  classes  of 
courts."  Saint  Croix  Lumb.  Co.  v. 
Pennington,  2  Dak.  467. 
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supplied  the  place  of  parchment,  and  the  roll  form  has  fallen  into  dis- 
use, but  in  other  respects  the  forms  of  the  English  records  have  with 
some  modification  been  largely  adopted.^  In  some  jurisdictions  the 
term  "judgment  roll"  applies  only  to  civil  cases.*  "What  papers  con- 
stitute the  judgment  roll  is  regulated  by  statute.^  Usually  the  judg- 
ment roll  consists  of  such  papers  as  constitute  the  record,  and  should 
contain  only  such  papers  as  the  statute  makes  part  of  the  record.® 
The  judgment  roll,  though  consisting  of  several  distinct  and  separate 


3.  Saint  Croix  Lumb.  Co.  r.  Pen- 
nington, 2  Dak.  467.  See  also  2  Stand- 
ard Proc.  332. 

[a J  In  New  Jersey,  judgment  rolls 
as  such  are  abolished.  Comp.  St.,  vol. 
3,  p.  4105;  Jennings  v.  Philadelphia 
&  E.  R.  Co.,  23  Fed.  569. 

4.  Green  Lake  County  v.  Waupaca 
County,  113  Wis.  425,  89  N.  W.  549. 
But  see  Stone  v.  State,  20  N.  J.  L. 
404. 

[a]  In  probate  proceedings  in  Cali- 
fornia there  is  strictly  speaking  no 
"judgment  roll,"  but  whenever  such 
proceedings  are  so  akin  to  a  civil  ac- 
tion as  to  necessitate  the  papers  which 
by  statute  constitute  the  judgment  roll 
in  a  civil  action,  they  may  be  held 
to  constitute  the  judgment  roll.  In  re 
Ryer,  110  Cal.  556,  42  Pae.  1082.  But 
see  Estate  of  Kilborn,  162  Cal.  4,  120 
Pac.  762,  as  to  judgment  roll  in  a  will 
contest.  See  also  In  re  Broome's  Es- 
tate, 169  Cal.  604,  147  Pac.  270;  Estate 
of  Gamble,  166  Cal.  253,  135  Pac.  970 
(as  to  what  constitutes  judgment  roll 
on  appeal  from  decree  of  final  distriliu- 
tion) ;  Laymance  v.  Utter,  1  Cal.  App. 
104,  81  Pac.  658,  as  to  what  constitutes 
judgment  roll  on  appeal  from  order 
settling  executor's  account.  And  see 
generally  the  title   "Probate  Courts." 

5.  u!  S.— United  States  v.  Taylor, 
147  U.  S.  695,  13  Sup.  Ct.  479,  37  L. 
ed.  335.  Ark. — Lenox  v.  Pike,  2  Ark. 
14.  Cal. — Colton  Land  &  Water  Co.  v. 
Swartz,  99  Cal.  278,  33  Pac.  878;  Seger- 
strom  r.  Scott,  16  Cal.  App.  256,  116 
Pae.  690.  Idaho. — Haas  r.  Teters,  19 
Idaho  182,  113  Pac.  96.  HI.— Stevisou 
V.  Earnest,  80  Til.  513;  Vail  v.  Igle- 
hart,  69  111.  332.  Minn.— Boe  v.  Irish, 
69  Minn.  493,  72  N.  W.  842.  Mont. 
Featherman  v.  Granite  County,  28 
Mont.  462,  72  Pac.  972.  Neb.— Burge 
r.  Gandv,  41  Neb.  149,  59  N.  W.  359. 
Nev. — Werner  v.  Babcock,  34  Nev.  42, 
116  Pae.  357.  N.  Y.- American  Ex- 
change Bank  v.  Smith,  6  Abb.  Pr.  1. 
Ore. — Tatum  v.  Massie,  29  Ore.  140,  44 


Pac.  494.  S.  D.— Colonial  &  U.  S. 
Mortg.  Co.  r.  Bradley,  4  S.  D.  158,  55 
N.  W.  1108. 

And  see  Read  v.  Sutton,  2  Cush. 
(Mass.)  115,  and  generally  the  stat- 
utes. 

Judgment  record  in  naturalization 
proceedings,  see  the  title  "Naturaliza- 
tion. ' ' 

6.  Mont. — Featherman  v.  Granite 
County,  28  Mont.  462,  72  Pac.  972. 
N.  Y. — Schrader  v.  Fraenkel,  113  App. 
Div.  395,  99  N.  Y.  Supp.  137.  Utah. 
Neeslev  v.  Southern  Pacific  Co.,  35 
Utah  259,  99  Pac.  1067. 

Compare,  Nefif  r.  Pennoyer,  17  Fed. 
Cas.  No.  10,083,  3  Sawy.  274,  15  Am. 
Law  Reg.  (N.  S.)  367,  afflrmed,  95  U.  S. 
714,  24  L.  ed.  565,  holding  that  there  is 
no  ground  for  assuming  that  the  legis- 
lature in  providing  for  a  brief  judg- 
ment roll  intended  to  thereby  exclude 
the  rest  of  the  papers  and  entries  of 
the  case  from  the  record.  See  also  2 
Standard  Proc.  333,  et  seq. 

The  judgment  record  for  the  purpose 
of  proof  will  be  found  treated  in  10 
Encyc.  of  Ev.,  p.  790,  et  seq. 

[a]  There  can  be  but  one  "roll" 
as  a  rule  which  should  contain  or  state 
everything  necessary  to  a  perfect  his- 
tory of  the  case  from  its  commence- 
ment to  its  conclusion.  Webb  v.  Bulger, 
4  Hill  (N.  Y.)  588;  Hoe  i:  Sanborn, 
24  How.  Pr.  (N.  Y.)  26;  Hundhausen 
V.  Bond,  36  Wis.  29. 

[b]  It  should  be  made  to  appear  in 
every  judgment  roll,  that  the  judgment 
has  been  rendered  by  a  court  which 
has  jurisdiction  of  the  proceedings,  and 
when  issues  have  been  joined,  that 
those  issues  have  been  tried  in  some 
manner  prescribed  by  law,  so  as  to 
authorize  the  judgment.  For  instance, 
where  an  issue  of  fact  has  been  tried 
by  a  jury,  a  copy  of  the  verdict  en- 
tered in  the  manner  prescribed  by  law 
must  be  inserted  in  the  roll.  If  the 
issue  has  been  tried  before  a  referee, 
his  report  stands  as  the  decision  of  the 
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papers  is  an  entity.^  It  is  essential  that  the  judgment  roll  show  the 
bringino'  or  coming  of  the  parties  before  the  court,  and  the  hearing  and 
determination  by  the  court  of  the  matter  concerning  which  it  is  called 
upon  to  act.® 


court,  aud  must  appear  in  the  judg- 
ment roll.  In  like  manner,  if  the  trial 
of  the  issue  be  had  before  the  court, 
without  a  jury,  the  decision  must  be 
in  writing  and  becomes  a  necessary 
part  of  and  must  be  inserted  in  the 
judgment  roll.  Thomas  v.  Ganner,  14 
How.  Pr.  (N.  Y.)  426.  See  also  Paget 
V.  Meleher,  26  App.  Div.  12,  49  N.  Y. 
Supp.  922,  reversed,  1.56  N.  Y.  399,  51 
N.  E.  24. 

[c]  In  Illinois  the  practice  "with 
regard  to  the  making  of  records  of 
judgments  is  different  from  that  which 
obtained  at  common  law.  'The  papers 
of  a  cause,  when  filed,  under  our  stat- 
ute become  a  part  of  the  record  as 
fully  as  if  copied  into  the  record  book 
of  the  court.'  Harding  v.  Larkin,  et 
al.,  423."  Stevison  v.  Earnest,  50  111. 
513;  and  see  Gadwood  V.  Kerr,  181  111. 
162,  54  N.  E.  906. 

[d]  In  Michigan  there  is  no  judg- 
ment record  properly  speaking.  The 
judgment  record  consisting  of  the  jour- 
nal entries,  files  and  office  entries. 
Emery  v.  Whitwell,  6  Mich.  474;  Nor- 
vell  V.  McHeiiry,  1  Mich.  227. 

[ej  In  Mississippi  the  "judgment 
roll "  is  a  book  wherein  the  clerk  must 
enter  the  names  of  each  defendant  to 
any  judgment,  tlie  amount  of  the  judg- 
ment, date  of  rendition,  the  county 
wherein  ju<lgment  was  rendered  and  the 
day  of  the  enrolment,  and  until  so  en- 
tered the  judgment  does  not  become  a 
lien  on  the  property  of  the  defendant. 
Josselyn  i:.  Stone,  28  Miss.  753. 

[f]  In  Connecticut  "when  the  is- 
sues of  fact  are  properly  presented  by 
the  pleadings,  and  they  are  all  found 
in  favor  of  one  of  the  parties,  it  is 
enough  if  the  judgment  record  states 
that  the  issues  are  found  in  favor  of 
such  party  and  judgment  rendered  in 
his  favor.  If  the  issues  are  not  all 
found  in  favor  of  one  of  the  parties, 
and  a  special  finding  is  requested,  such 
special  finding  should  be  made  a  part 
of  the  record."  Lippitt  r.  Bidwell,  87 
Conn.  608,  89  Atl.  347. 

[g]  In  some  jurisdictions  the  stat- 
utes require  the  clerk  to  enter  up  in 
books  kept  by  him  for  that  purpose 
a  full  and  complete  record  of  all  the 
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proceedings  which  becomes  the  final 
record  of  the  cause.  Neff  v.  Pennoyer, 
3  Sawy.  274,  17  Fed.  Cas.  No.  10,083, 
15  Am.  Law  Pteg.  (N.  S.)  367,  afftrmed, 
95  U.  S.  714,  24  L.  ed.  565;  Ansley  V. 
Carlos,  9  Ala.  973.  See  also  Crane  V. 
Hardy,  1  Mich.  56,  59;  Burge  r.  Gandy, 
41  Neb.  149. 

[h]  As  to  the  papers  constituting 
the  judgment  roll  upon  a  writ  of  re- 
view (certiorari),  see  Stoner  v.  City 
Council  of  Los  Angeles,  8  Cal.  App. 
607,  97  Pac.  692. 

7.  Featherman  r.  Granite  County,  28 
Mont.  462,  72  Pac.  972.  And  see  Col- 
ton  Land  &  Water  Co.  v.  Swartz,  99 
Cal.   278,   33   Pac.  878. 

[aj  The  fact  that  the  papers  con- 
stituting the  judgment  roll  are  not 
fastened  or  sewed  together  is  not  an 
objection  to  it,  when  the  papers  are 
all  on  file.  Earle  f.  Barnard,  22  How. 
Pr.    (N.  Y.)   437. 

[b]  A  judgment  is  not  nugatory 
because  the  papers  constituting  the 
judgment  roll  were  not  attached  to- 
gether, though  they  were  all  included 
in  one  envelope  with  the  title  of  the 
cause  indorsed  thereon.  Melchers  V. 
Moore,  C2  S.  C.  386,  40  S.  E.  773. 

[c|  The  file  comprising  the  papers 
necessary  to  su]>port  the  judgment, 
when  attached  in  order  is  called  the 
judgment  roll.  Anderson 's  Law  Diet. 
' '  Roll. ' '  See  also  Bohnhoff  V.  Fischer, 
147  App.  Div.  672,  132  N.  Y.  Supp. 
603. 

8.  Ala. — Ayres  v.  Dobson,  5  Stew. 
&  P.  441.  111.— Bennett  f.  Nicholson, 
187  111.  App.  538;  Johnson  r.  Miller, 
50  111.  App.  60,  70.  Ky.— Montgomery 
r.  Tiers,  130  Ky.  694,  114  S.  W.  251. 
N.  Y. — Thomas  V.  Tanner,  14  How.  Pr. 
426.     Ore.— Dray   v.   Crich,  3  Ore.   298. 

See  also  Maginn  v.  Standard  Equip- 
ment Co.,  150  Fed.  139,  80  C.  C.  A. 
15;  Velvin  r.  Hall,  78  Ga.  136;  and  the 
title  "Judgments." 

[a]  "All  records  of  judgment  should 
show  jurisdiction  of  the  person."  Hal- 
lett  r'.  Righters,  13  How.  Pr.  (N.  Y.) 
43.  See  also  Smith  r.  Fowle,  12  Wend. 
(N.   Y.)    9. 

[b]  Method  of  trial  must  be  shown. 
See    State   v.  Kitchens,    148   Ala.   385, 
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II.  BY  WHOM  MADE  UP.  —  The  judgment  roll  is  usually  made 
up  by  the  clerk  ;^  ])nt  in  some  jurisdictions  it  may  be  made  up  ])y  the 
attorney  for  the  successful  party.^*^ 

III.  TIME  OF  MAKING.  —  The  judgment  roll  is  usually  required 
to  be  made  up  immediately  after  the  judgment  is  entered. ^^  but  the 
judgment  cannot  be  docketed  until  the  judgment  roll  is  made  up  and 
filed. ^-     While  the  statutes  provide  for  the  making  up  of  the  judg- 


41  So.  871;  Eutherford  v.  Crawford,  53 
Ga.  138;  Buck  v.  Mosley,  24  Miss.  170; 
Bruner  v.  Marcum,  50  Mo.  405. 

9.  Dak. — Saint  Croix  Lumb.  Co.  v. 
Pennington,  2  Dak.  467.  Minn. — Kock- 
wood  V.  Davenport,  37  Minn.  533,  35 
N.  W.  377.  Neb.— Colonial  &  U.  S. 
Mortgage  Co.  r.  Foutch,  31  Neb.  282, 
47  N.  W.  929.  N.  Y.— Blashfield  v. 
Smith,  27  Hun  114;  Townshend  v.  Wes- 
son, 4  Duer  342;  Cook  i'.  Diekerson,  1 
Duer  679,  686;  Eenouil  v.  Harris,  2 
Sandf.  641;  Heinemann  v.  Waterbury,  5 
Bosw.  686;  Earle  v.  Barnard,  22  How. 
Pr.  437.  N.  B.—In  re  Weber,  4  N.  D. 
119,  59  N.  W.  523. 

And  see  Commercial  Bank  v.  Foltz, 
13  App.  Div.  603,  43  N.  Y.  Supp.  985. 
See  also  Bacon  v.  Grossman,  90  App. 
Div.  204,  86  N.  Y.  Supp.  66. 

[a]  In  Minnesota  the  making  and 
filing  the  judgment  roll  is  a  clerical 
duty  imposed  on  the  clerk  of  the  court 
for  which  neither  the  party  nor  his 
attorney  are  responsible.  Williams  r. 
McGrade,   13  Minn.  46. 

[b]  In  Nebraska  the  making  of  the 
record  may  be  waived  by  the  parties. 
To  constitute  a  waiver  of  such  rec- 
ord both  parties  must  at  the  term  at 
which  final  judgment  is  rendered  agree 
that  no  such  record  shall  be  made. 
Colonial  &  IT.  S.  Mortgage  Co.  v. 
Foiitch,  31  Neb.  282,  47  N.  W.  929. 

[e]  It  Is  Merely  a  Ministerial  Act. 
Matthews  r.  Houghton,  11  Me.  377. 

As  to  entry  of  judgment,  see  the 
title  "Judgments." 

10.  Crane  v.  Hardy,  1  Mich.  56,  60 
(discussing  practice  in  England  and 
New  York) ;  Blashfield  v.  Smith,  27  Hun 
(N.  Y.)   114. 

[a]  In  New  York  the  code  imposes 
the  duty  of  preparing  the  judgment 
roll  and  furnishing  it  to  the  clerk  upon 
the  attorney  for  the  party  at  whose 
instance  final  judgment  is  entered 
(Knapp  V.  Roche,  82  N.  Y.  366;  Com- 
mercial Bank  r.  Foltz,  13  App.  Div. 
603,  43  N.  Y.  Supp.  985;  but  upon  his 
failure  to  do  so  the  clerk  makes  up  the 


roll.     Macomber  v.  Mayor,  17  Abb.  Pr. 
(N.  Y.)   35,  41. 

[b]  It  is  optional  with  the  prevail- 
ing party  to  furnish  a  judgment  roll 
or  not,  and  he  cannot  be  compelled  by 
an  order  of  the  court  to  cause  a  judg- 
ment roll  to  be  filed.  Heinemann  V. 
Waterbury,   5   Bosw.    (N.   Y.)    686. 

[c]  When  Defendant  Recovers  Costs. 
When  by  reason  of  the  amount  of  re- 
covery the  defendant  is  entitled  to 
costs,  the  plaintiff  nevertheless  is  re- 
quired to  make  up  the  recorTl,  the  de- 
fendant upon  taxing  his  costs  may  re- 
quire plaintiff  to  insert  them  in  the 
record  or  if  the  record  be  already 
made  up  and  filed  to  enter  a  sugges- 
tion on  it  stating"  the  taxation  of  the 
costs  and  the  amount  thereof.  If 
plaintiff  neglects  to  make  up  the  rec- 
ord, leave  may  be  granted  the  defend- 
ant to  do  it.  Fobes  v.  Meigs,  3  Wend. 
(N.  Y.)    308. 

11.  See  generally  the  statutes  and 
the  following:  Minn. — Williams  r.  Mc- 
Grade, 13  Minn.  46.  N.  Y. — Macomber 
V.  Mavor,  17  Abb.  Pr.  35,  41.  N.  D. 
In  re' Weber,  4  N.  D.  119,  59  N.  W. 
523.  S.  D.— Locke  r.  Hubbard,  9  S.  D. 
364,  69  N.  W.  588. 

fa]  The  judgment  should  be  entered 
before  the  judgment  roll  is  made  up. 
Schnectadv  &  S.  Plank  Eoad  Co.  v. 
Thatcher,  "6  How.  Pr.  (N.  Y.)  226,  1 
Code  Eep.  (N.  S.)  380. 

12.  Blashfield  v.  Smith,  27  Hun  (N. 
Y.)  114;  De  Agreda  r.  Mantel,  1  Abb. 
Pr.  (N.  Y.)  130;  Townshend  v.  Wesson, 
4  Duer   (N.  Y.)   342. 

[a]  The  lien  docket  is  no  part  of 
the  record  of  judgments.  Ferguson  v. 
Staver,  40  Pa. '213. 

[b]  In  California,  the  judgment  roll 
is  not  and  cannot  be  made  up  until 
final  judgment  has  been  made  and  en- 
tered.' Estate  of  Pichoir,  139  Cal.  694, 
70  Pac.  214,  73  Pac.  604;  Menzies  v. 
Watson,  105  Cal.  109,  38  Pac.  641; 
Baker  r.  Brickell,  102  Cal.  620,  36  Pac. 
950;    Emeric  v.  Alvarado,  64   Cal.   529, 
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ment  roll  immediately  on  receiving  the  verdict,  the  practice  is  not  to 
do  so  until  the  costs  are  adjusted  and  the  successful  party  is  ready 
to  have  the  judgment  perfected  and  docketed.^^ 

IV  AMENDMENTS.  —  If  the  judgment  roll  be  made  up  defective- 
ly, the  court  may  order  the  defects  remedied  as  of  the  date  of  filing, 
the  roll.^* 

V  SIGNING  RECORD.  — A.  By  Judge.  — At  common  law  it 
was'not  necessary  that  the  judgment  roll  be  signed  by  the  judge  who 
tried  the  case;^^  but  it  is  made  necessary  in  some  jurisdictions  by 
statute  ^^  The  failure  of  a  judge  to  comply  with  a  directory  statutory 
provision  requiring  the  signing  of  the  judgment  record  does  not 
destroy  the  validity  of  the  judgment." 

B.  By  Clerk.  —  Unless  expressly  required  by  judgment  the  clerJi 
is  not  required  to  sign  the  judgment  roll.'^ 


2  Pac.  418;   Sharp  v.  Lumley,  34  Cal. 
611. 

[c]  In  Minnesota,  the  rule  that  the 
judgment  must  be  entered  before  the 
judgment  roll  is  made  up  and  filed 
(Maurin  v.  Carnes,  71  Minn.  308,  74 
N  W.  139;  Eoekwood  v.  Davenport,  37 
Minn.  533,  35  N.  W.  377,  5  Am.  St.  Eep. 
872),  has  been  overruled.  Clark  v. 
Butts,  73  Minn.  361,  366,  76  N.  W. 
199. 

[d]  The  provisions  of  the  New  York 
statute  declaring  that  no  judgment 
shall  be  deemed  valid  until  the  record 
thereof  shall  have  been  signed,  filed 
and  docketed  are  only  intended  to  de- 
tine  and  secure  the  lien  of  judgments 
upon  land  for  money  adjudged  to  be 
paid  and  do  not  apply  where  the  pro- 
ceeding and  judgment  are  in  rem.  Van 
Orman  v.  Phelps,  9  Barb.   (N.  Y.)   500. 

13.  Stimson  v.  Huggins,  16  Barb. 
(N.  Y.)   658. 

[a]  These  provisions  relative  to  the 
making  up  and  filing  of  the  judgment 
roll  are  directory.  Stimson  v.  Huggins, 
16  Barb.    (N.   Y.)    658. 

14.  Cook  V.  Diekerson,  1  Duer  (N. 
Y.)   679,  686. 

As  to  amendment  of  the  record  of 
the  judgment  see  the  title  "Judg- 
ments. ' ' 
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15.  See  Stone  v.  State,  20  N.  J.  L. 
404. 

As  to  signing  the  judgment,  see  the 
title   "Judgments." 

16.  See  generally  the   statutes. 

[a]  In  New  Jersey  the  statute  re- 
quires that  iu  civil  cases  the  judgment 
roll  be  signed  by  the  judge,  but  it  does 
not  extend  to  criminal  cases.  Stone  v. 
State,  20  N.  J.  L.  404. 

17.  Gordon  v.  Bodwell,  55  Kan.  131, 
39  Pac.  1044. 

18.  Goelet  v.  Spofford,  55  N.  Y. 
647.  And  see  Manning  t".  Guyon,  2 
Edm.  Sel.  Cas.  (N.  Y.)  39,  1  Code  Rep. 
(N.  Y.)   43. 

[a]  By  Deputy. — "When  it  is  neces- 
sary for  the  clork  to  sign  the  judgment 
roll,  it  mav,  in  his  absence,  be  signed 
bv  the  deputv  clerk.  Sexton  v.  Ehames, 
13  Wis.  99. 

[b]  The  omission  of  the  clerk  to 
sign  the  judgment  roll  does  not  affect 
the  validitv  of  the  judgment.  Van 
Alstyne  f. 'Cook,  25  N.  Y.  489;  Lyth- 
goe  V.  Lythgoe,  75  Hun  (N.  Y.)  147, 
affirmed,  145  N.  Y.  641,  41  N.  E.  89. 
Compare,  Manning  r.  Guyon,  2  Edm. 
Sel.  Cas.  (N.  Y.)  39,  1  Code  Eep.  (N. 
Y.)  43. 
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a.  Authority  or  Order,  992 
(I.)     Generally,  992 

(II.)     Judgment  on  Verdict,  996 
(III.)     On  i?epor#  o/  Referee,  997 
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e.  Entry  Prior  to  Disposition  of  Cause,  1005 
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ment, 1007 
h.    Entry  While  Proceedings  Stayed,  1007 
i.     Entry  of  Judgment  After  Expiration  of  Judge's 

Term,  1008 
j.     After  Death  of  Party,  1009 
k.     Premature  Entry,  1009 

5.  Proceedings  on  Entry,  1009 

a.  At  Whose  Instance  Entry  Made,  1009 

b.  Notice  of  Application  for  Entry,  1009 
e.     Signing,  1011 

d.  Reading  the  Entry,  1011 

e.  Entry  in  Separate  Book,  1011 

f.  Form  and  Contents  of  the  Entry,  1011 

6.  Notice  of  Entry,  1014 

7.  Plurality  of  Judgments,  1015 
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9.     Injunction  To  Restrain  Entry,  1017 

C.  Entry  Nimc  Pro  Tunc,  1017 

1.  Power  To  Enter,  1017 

2.  When  Entry  Proper,  1020 

3.  Grounds  for  Entry,  1021 

a.  Generally,  1021 

b.  Death  of  Party,  1025 

e.     Failure  To  Enter  or  Erroneoiis  Entry,  1029 

4.  Proceedings  on  Application,  1032 

a.  Notice,  1032 

b.  Application,  1034 

c.  Proofs  Necessary,  1035 

5.  Form  of  Judgment  Nunc  Pro  Tunc,  1037 

6.  Retrospective  Effect  of  Entry  Nunc  Pro  Tunc,  1039 

7.  Appeal  and  Review,  1041 

D.  Docketing  Judgment,  1041 

1.  Generally,  1041 

2.  What  Judgments  Docketed,  1043 

3.  Conditions  Precedent  to  Docketing,  1043 

4.  How  and  by  Whom  Docketed,  1044 

a.  Generally,  1044 

b.  Form  of  Docket  Entry,  1044 

5.  Docketing  Nunc  Pro  Tunc,  1047 

6.  Correction  of  Docket,  1047 

7.  Cancellation  on  Judgment  Docket,  1048 

8.  Remedies  for  Failure  To  Docket,  1048 

E.  Index  to  Judgments,  1048 

F.  Filing  Transcript  of  Judgment,  1049 

XI.  FORM  AND  SUFFICIENCY.     [See  15  Standard  Proc] 

XII.  OPERATION  AND  EFFECT.     [See  15  Standard  Proc] 

XIII.  AMENDMENT.     [See  15  Standard  Proc] 

XIV.  OPENING  AND  VACATING.     [See  15  Standard  Proc] 

XV.  EQUITABLE  RELIEF.     [See  15  Standard  Proc] 

XVI.  REVIEW.     [See  15  Standard  Proc] 

XVII.  JUDGMENTS  AS  ESTOPPEL.     [See  15  Standard  Proc] 
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XVIII.  FOREIGN  JUDGMENTS.     [See  15  Standard  Proc] 

XIX.  ASSIGNMENT  OF  JUDGMENTS.     [See  15  Standard  Proc] 

CROSS-RErERENCES : 

Appeals;  Judgment  Records; 

Appearances ;  Orders ; 

Audita  Querela;  Res  Judicata; 

Decrees;  Scire  Facias; 

Dismissal,  Discontinuance  and     Statement  or  Affidavit  of  Claim; 

Nonsuit ;  Writ  of  Error. 
Findings  and  Conclusions; 

Arrest  of  judgment,  see  2  Standard  Proc.  979,  et  seq. 

Bills  to  impeach  judgments,  see  the  title  "Bills  to  Impeach  Judg- 
ments and  Decrees." 

Assignment  of  errors  to  judgment,  see  8  Standard  Proc.  612,  et 
seq. 

As  to  judgments  in  criminal  cases,  see  the  title  "Sentence  and 
Judgment;"  in  justice's  courts,  see  the  title  "Justices  of  the  Peace;" 
in  rem,  see  the  title  "Proceedings  in  Rem;"  on  awards,  see  2  St.andard 
Proc.  633,  et  seq. ;  on  certiorari,  see  4  Stand.vrd  Proc.  948,  et  seq. ; 
on  demurrer,  see  6  Standard  Proc.  987,  et  seq. ;  on  demurrer  to  evi- 
dence, see  7  Stand.vrd  Proc.  22,  et  seq. ;  on  offer,  see  5  St.vndard 
Proc.  850,  et  seq. ;  on  plea  of  abatement,  see  1  Standard  Proc.  70 ; 
on  summary  proceedings,  see  the  title  "Summary  Proceedings." 

Effect  upon  judgment  of  consolidation  of  actions,  see  5  Stand^vrd 
Proc.  276,  et  seq. 

Enforcement  of  judgments,  see  the  title  "Judgments  and  Decrees, 
Enforcement  of." 

For  costs  in  appellate  proceedings,  see  5  Standard  Proc.  1014;  in 
civil  cases,  see  5  Standard  Proc.  917,  et  seq. ;  in  criminal  cases,  see  5 
Standard  Proc.  788. 

For  forms,  see  9  St\ndard  Proc.  710,  et  seq. 

In  various  actions  and  proceedings  see  the  specific  titles  throughout 
this  work. 
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Revival  of  judgments  and  decrees,  see  the  title  "Judgments  and 
Decrees,  Revival  of." 

Satisfaction  of  judgments,  see  the  title  "Judgments,  Satisfaction 
of." 

Suspension  of  judgments,  see  the  title  "Supersedeas  and  Stay  of 
Proceedings." 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I,  DEFINITIONS  AND  DISTINCTIONS.  —  A  judgment  at  com- 
mon law  is  the  final  determination  pronounced  by  the  court  upon  the 
matters  submitted  to  it.^    The  codes  and  statutes,  however,  generally 


1.  Allis-Chalmers  Co.  r.  United 
States,  162  Fed.  679,  89  C.  C.  A.  471. 

[a]  "A  judgment  is  the  final  con- 
sideration and  determination  of  a  court 
of  competent  jurisdiction  upon  the  mat- 
ters submitted  to  it."  Whitwell  v. 
Emorv,  3  Mich.  84,  59  Am.  Dec.  220, 
quoted  in  Bell  v.  Otts,  101  Ala.  186,  13 
So.  43,  46  Am.  St.  Eep.  117. 

[b]  It  is  "the  conclusion  of  law 
upon  facts  found,  or  admitted  by  the 
parties,  or  upon  their  default  in  the 
course  of  the  suit."  Tidd's  Pr.,  §930, 
quoted  in  U.  S. — Plant  v.  Gunn,  2  Woods 
372,  19  Fed.  Cas.  No.  11,20-5.  Mo. 
Orvis  r.  Elliott,  65  Mo.  App.  96;  Haeuss- 
ler  V.  Scheitlin,  9  Mo.  App.  303.  Neb. 
Sprick  V.  Washington  County,  3  Neb. 
253. 

[e]  It  is  "an  adjudication  of  the 
rights  of  the  parties  in  respect  to  the 
claim  involved. ' '  Marsh  v.  Johnston,  123 
App.  Div.  596,  108  N.  Y.  Supp.  161, 
citing  McNulty  v.  Hurd,  72  N.  Y.  518; 
Matter  of  Lyman,  60  Hun  82,  14  N.  Y. 
Supp.   198. 

[d]  A  judgment  is  the  judicial  de- 
termination or  sentence  of  a  court  ren- 
dered in  a  cause  within  its  jurisdic- 
tion (Peter  v.  Parkinson,  83  Ohio  36, 
93  N.  E.  197,  1912A,  Ann.  Cas.  751); 
it  is  the  sentence  of  the  law  upon  the 
record.  Kansas  City  v.  Woerishoeffer, 
249  Mo.  1,  155  S.  W.  779;  Spindle  V. 
Hyde,  247  Mo.  32,  152  S.  W.  19;  Howell 
V.  Sherwood,  242  Mo.  513,  147  S.  W. 
810;  State  ex  rel.  McManus  v.  Muench, 
217  Mo.  124,  117  S.  W.  25,  129  Am.  St. 
Rep.  536. 

[e]  "A  judgment  is  the  final  sen- 
tence of  the  law  upon  the  matter  con- 


tained in  the  record.  It  ends  the  case, 
and  leaves  no  further  judicial  act  to 
be  performed."  McTavish  V.  Great 
Northern  Ry.  Co.,  8  N.  D.  333,  79  N. 
W.  443. 

[f]  "Primarily,  a  'judgment,'  ex- 
cept where  the  signification  of  the 
word  has  been  changed  by  statute,  is 
the  decision  pronounced  by  the  court 
upon  the  matter  contained  in  the  rec- 
ord. Thus  it  has  frequently  been  held 
that  there  is  a  difference  between  a 
judgment  and  the  entry  thereof.  The 
rendition  of  a  judgment  is  a  judicial 
act,  and  the  entry  upon  the  record  is 
purely  ministerial."  Burke  V.  Burke, 
142  iowa  206,  119  N.  W.  129.  As  to 
distinction  between  judgment  and  en- 
try thereof,  see  infra,  X,  A,  1,  and  B,  1. 

[g]  "Lord  Coke  is  reported  to  have 
said  that  'a  judgment  is  the  very 
voyce  of  law  and  right.'  That  defini- 
tion is  too  indefinite  and  too  often 
lacking  in  verisimilitude  to  form  a 
standard  of  comparison  in  individual 
cases.  Freem.  Judgm.  §1."  Halbert 
r.  Alford   (Tex.),  16  S.  W.  814. 

fh]  For  other  definitions  see  the 
following:  U.  S. — Daniels  v.  Tearney, 
102  U.  S.  415,  26  L.  ed.  187;  United 
States  V.  Stoller,  180  Fed.  910;  Groton 
Bridge  &  Mfg.  Co.  v.  Clark  Pressed 
Brick  Co.,  136  Fed.  27,  68  C.  C.  A. 
577;  Ball  v.  Trenholm,  45  Fed.  588; 
Davidson  v.  Smith,  1  Biss.  346,  7  Fed. 
Cas.  No.  3,608.  Ark.— Melton  v.  St. 
Louis,  etc.  R.  Co.,  99  Ark.  433,  139 
S.  W.  289.  Colo.— McKnight  v.  Ballif, 
45  Colo.  138,  100  Pac.  433;  St.  Joe  & 
Mineral  Farm  Min.  Co.  v.  First  Nat. 
Bank,  24  Colo.  537,  52  Pac.  678;  Cooper 
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define  a  judgment  as  the  final  determination  of  the  rights  of  the  parties 
in  an  action  or  proceeding,^ 


V.  American  Cent.  Ins.  Co.,  3  Colo.  318; 
People  V.  Hebel,  19  Colo.  App.  523,  76 
Pac.  550;  McKercher  v.  Green,  13  Colo. 
App.  270,  58  Pac.  406.  Conn.— Gould 
V.  Hayes,  71  Conn.  86,  40  Atl.  930.  Fla. 
Gamble  v.  Jacksonville,  Pensacola  & 
Mobile  R.  Co.,  14  Fla.  226;  Fraser  V. 
Willey,  2  Fla.  116,  123.  la.— Judge  v. 
Powers,  156  Iowa  251,  136  N.  W.  315, 
Ann.  Cas.  1915B,  280;  Gray  v.  Iliff, 
30  Iowa  195;  Sprott  r.  Reid,  3  Gr.  489, 
56  Am.  Dec.  549;  Zeigler  V.  Vance,  3 
Iowa  528;  Taylor,  Shipton  &  Co.  v. 
Runyon,  3  Iowa  474.  Ky. — Montgomery 
V.  Viers,  130  Ky.  694,  114  S.  W.  251. 
La. — Union  Bank  r.  Marin,  3  La.  Ann. 
34.  Md.— Truett  r.  Legg,  32  Md.  147. 
Mass. — Peirce  r.  Boston,  3  Mete.  520. 
Minn.— State  r.  Weber,  96  Minn.  422, 
105  N.  W.  490,  113  Am.  St.  Rep.  630; 
Karns  v.  Kunkle,  2  Minn.  313;  Deuel 
T'.  Hawke,  2  Minn.  50,  57,  quoting 
Jacob's  Law  Diet.  Mo. — Kansas  Cit}' 
V.  Woerishoeffer,  249  Mo.  1,  155  S.  W. 
779;  Spindle  v.  Hyde,  247  Mo.  32,  152 
S.  W.  19;  Orchard  v.  Wright-Daltou- 
Bell-Anchor  Store  Co.,  225  Mo.  414, 
125  S.  W.  486;  Rutter  v.  Carothers,  223 
Mo.  631,  122  S.  W.  1056;  State  ex  rcl. 
McManus  v.  Muench,  217  Mo.  124,  117 
S.  W.  25,  129  Am.  St.  Rep.  536;  Don- 
nell  r.  Wright,  199  Mo.  304,  97  S.  W. 
928;  State  r.  Klein,  140  Mo.  502,  511. 
41  S.  W.  895;  Eppright  r.  Kauffman,  90 
Mo.  25,  1  S.  W.  736.  Neb.— Dunterman 
r.  Storey,  40  Neb.  447,  455,  58  N.  W. 
949.  Nev.— Humboldt  Mill  &  Min.  Co. 
V.  Terry,  11  Nev.  237.  N.  J.— Nichols 
i\  Dissler,  31  N.  J.  L.  461,  473,  86  Am. 
Dec.  219;  State  v.  Wood,  23  N.  J.  L. 
560;  Evans  r.  Adams,  15  N.  J.  L.  373, 
383.  N.  Y.— McNulty  r.  Hurd,  72  N.  Y. 
518;  Marsh  r.  .Johnston,  123  App.  Div. 
596,  108  N.  Y.  Supp.  161;  In  re  Lance, 
55  Misc.  13,  106  N.  Y.  Supp.  211;  Jn  re 
Negus,  10  Wend.  35,  44;  Clason  t\ 
Shotwell,  12  Johns.  31.  N.  C— Sedbury 
V,  Southern  Exp.  Co.,  164  N.  C.  363, 
79  S.  E.  286.  Ohio.— Wiley  v.  Lewis  4 
Ohio  N.  P.  212.  Okla.— Fay  v.  Sullens, 
15  Okla.  171,  81  Pac.  426.  Pa.— /?!,  re 
Sedgeley  Ave.,  88  Pa.  509,  513;  Blv- 
stone  V.  Blystone,  51  Pa.  373;  Mahon- 
ing County  Bank's  Appeal,  32  Pa.  158. 
R.  I. — State  V.  Brown  &  S.  Mfg.  Co  , 
18  R.  L  16,  25  Atl.  246,  17  L.  R.  A. 
856.  S.  C— Sullivan  v.  Thomas,  3  S.  C. 
531,  546.     Tenn.— Ward  v.   Kenner,  37 
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S.  W.  707.  Tex. — Coleman  r.  Zapp,  105 
Tex.  491,  151  S.  W.  1040;  Halbert  v. 
Alford,  16  S.  W.  814;  Fordyce  f.  Beech- 
er,  2  Tex.  Civ.  App.  29,  21  S.  W.  179. 
Vt.— Blood  V.  Bates,  31  Vt.  147.  Wis. 
Blaikie  v.  Griswold,  10  Wis.  293,  299. 

2.  See  generally  the  statutes  and  the 
following:  Ark. — IMetcalf  v.  St.  Louis, 
etc.  Ry.  Co.,  101  Ark.  193,  141  S.  W. 
1167.  Cal.— Code  Civ.  Proc,  §577; 
Feenev  r.  Hinckley,  134  Cal.  467,  66 
Pac.  580,  86  Am.  St.  Rep.  290;  Edwards 
V.  Hellings,  99  Cal.  214,  33  Pac.  799; 
In  re  Smith's  Est.,  98  Cal.  636,  33 
Pac.  744:  Crim  r.  Kessing,  89  Cal.  478, 
26  Pac.  1074,  23  Am.  St.  Rep.  491 ;  Mc- 
Garrahan  r.  Maxwell,  28  Cal.  75,  85; 
Scott  r.  Shields,  8  Cal.  App.  12,  96  Pac. 
385.  Colo. — St.  .Toe  &  Mineral  Farm  Min. 
Co.  V.  First  Nat.  Bank,  24  Colo.  537,  52 
Pac.  678.  Fla.— Barklev  r.  Russ,  13  Fla. 
589.  Idaho.— Rev.  Codes,  1908,  §4350; 
Gray  r.  Cederholm,  2  Idaho  41,  3  Pac.  12. 
Ind.  Ter. — Little  r.  Atchison,  etc.  Ry. 
Co.,  2  Tnd.  Ter.  551,  53  S.  W.  331. 
la. — Dunton  r.  McCook,  120  Iowa  444, 
94  N.  W.  942;  Callanan  v.  Votruba,  104 
Iowa  672,  74  N.  W.  13,  65  Am.  St.  Rep. 
538,  40  L.  R.  A.  375;  Walker  v.  Walker, 
93  Iowa  643,  61  N.  W.  930;  Dullard  f. 
Phelan,  83  Iowa  471,  50  N.  W.  204; 
Kramer  r.  Rebman,  9  Iowa  114;  Taylor, 
etc.  Co.  r.  Runvon,  3  Iowa  474.  Ean. 
Houston  r.  Clark,  36  Kan.  412,  13  Pac. 
739;  Butt  r.  Herndon,  36  Kan.  370,  13 
Pac.  580;  State  r.  McArthur,  5  Kan. 
280.  Ky. — Harrison  f.  Lebanon  Water- 
works, 91  Kv.  255,  15  S.  W.  522.  Minn. 
The  Aetna  Ins.  Co.  V.  Swift,  12  Minn. 
437;  Sanborn  r.  Commissioners  of  Rice 
Co.,  9  Minn.  273;  Deuel  V.  Hawke,  2 
Minn.  50,  57.  Miss. — Stebbins  v.  Niles, 
13  Smed.  &  M.  307.  Mo.— Kansas  City 
r.  Woerishoeffer,  249  Mo.  1,  155  S.  W. 
779;  Russell  v.  St.  Louis,  etc.  Ry.  Co., 
154  Mo.  428,  55  S.  W.  454;  State  V. 
Klein,  140  Mo.  502,  41  S.  W.  895;  State 
V.  French,  118  Mo.  App.  15,  93  S.  W. 
295;  Gawtry  7'.  Adams,  10  Mo.  App. 
29.  Mont. — Raymond  r.  Blancgrass,  36 
Mont.  449.  458,"  93  Pac.  648;  Forrester 
&  MacGinniss  v.  Boston,  etc.  Min.  Co., 
29  Mont.  397.  74  Pac.  1088,  76  Pac. 
211;  7)i  re  McFarland's  Estate,  10  Mont. 
445,  452,  26  Pac.  185.  Neb.— Horn  v. 
Miller,  20  Neb.  98,  29  N.  W.  260; 
Hastings  School  Dist.  v.  Caldwell,  16 
Neb.  68,  19  N.  W.  634;  State  v.  Dodge 
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Definitions  of  particular  kinds  of  judgments  will  be  found  else- 
where in  this  work.^ 

Distinctions.*  _ ^Wliile  usually  the  word  "judgment"  denotes  the 
determination  of  an  action  by  a  court  of  law,^  yet  in  a  larger  sense 
it  embraces  the  decision  of  any  court."  Thus,  while  strictly  speaking, 
the  terms  "judgment"  and  "decree,"  are  only  applicable  respectively 
to  actions  at  law,  and  to  suits  in  chancery,  they  are  usually  employed 
as  convertible  terms.'^    And  where  code  provisions  exist  abolishing  the 


County,  10  Neb.  20,  4  N.  W.  370; 
Hicklin  v.  Nebraska  City  Nat.  Bank,  8 
Neb.  463.  Nev.— Lake  v.  Bender,  18 
Nev.  361,  4  Pac.  711,  7  Pac.  74;  Lake 
V.  Lake,  17  Nev.  230,  30  Pae.  878; 
Perkins  v.  Sierra  Nevada  Silver  Min. 
Co.,  10  Nev.  405,  411;  Cal.  State  Tel. 
Co.  V.  Patterson,  1  Nev.  150.  N.  Y. 
Voisin  V.  Com.  Mut.  Ins,  Co.,  123  N.  Y. 
120,  25  N.  E.  325,  9  L.  R.  A.  612; 
Swarthout  v.  Curtis,  4  N.  Y.  415;  Pro- 
duce Bank  of  New  York  v.  Morton,  42 
Jones  &  S.  472;  Ford  V.  Turner,  5  Duer 
684;  Pearson  v.  Lovejoy,  53  Barb.  407; 
Phipps  V.  Van  Cott,  4  Abb.  Pr.  90 ;  Ford 
V.  David,  3  Abb.  Pr.  385;  Valentine  v. 
Central  Nat.  Bank,  10  Abb.  N.  C.  188; 
White  V.  Gibson,  61  Misc.  436,  113  N. 
Y.  Supp.  983;  Prentiss  r.  Bowden,  14 
Misc.  185,  35  N.  Y.  Supp.  653.  N.  D. 
Bode  V.  New  England  Inv.  Co.,  1  N. 
D.  121,  126,  45  N.  W.  197.  Ohio. 
Levering  v.  Nat.  Bank  of  Morrow  Coun- 
ty, 87  Ohio  St.  117,  100  N.  E.  322,  43 
L.  R.  A.  (N.  S.)  611,  Ann.  Cas.  1913E, 
917;  Hull  V.  Burson,  61  Ohio  St.  283, 
56  N.  E.  18;  Bird  v.  Young,  56  Ohio 
St.  210,  46  N.  E.  819;  Wiley  V.  Lewis, 
4  Ohio  N.  P.  212.  Okla.— Comp. 
Laws,  1909,  §5916;  Davis  v.  Norton,  36 
Okla.  505,  129  Pac.  750;  Fooshee  & 
Brunson  v.  Smith,  34  Okla.  247,  124 
Pae.  1070.  Ore. — In  re  Sneddon,  74  Ore. 
586,  144  Pac.  676.  S.  C— Blohme  v. 
Schmanacke,  81  S.  C.  81,  61  S.  E.  1060; 
Ex  parte  Ware  Furniture  Co.,  49  S.  C. 
20,  27  S.  E.  9;  Mason  &  Eisch  Co.  v. 
Killough  Music  Co.,  45  S.  C.  11,  22 
S.  E.  755;  Pelzer  Mfg.  Co.  v.  Cely, 
40  S.  C.  430,  18  S.  E.  790;  Cook  v. 
Jennings,  40  S.  C.  204,  211,  18  S.  E. 
640;  Genobles  t'.  West,  23  S.  C.  154, 
160;  Adickes  v.  Allison,  21  S.  C.  245, 
258;  Mauldiu  v.  Gossett,  15  S.  C.  565. 
S.  D.— Locke  v.  Hubbard,  9  S.  D.  364, 
69  N.  W.  588.  Utah.— Hansen  v.  Ander- 
son, 21  Utah  286,  61  Pac.  219;  In  re 
Gibbs,  4  Utah  97,  6  Pac.  525.  Wash. 
McGuire  v.  Brvant  Lumb.  &  Shingle 
Mill  Co.,  53  Wash.  425,  102  Pac.  237; 


Spokane  &  L  Lumb.  Co.  v.  Stanley,  25 
Wash.  653,  66  Pac.  92.  Wis.— Witter 
V.  Neeves,  78  Wis.  547,  47  N.  W.  938; 
Garland  v.  Mc'Kittrick,  52  Wis.  261,  9 
N.  W.  160;  Sellers  ;;.  Union  Lumbering 
Co.,  36  V/is.  398;  Blaikie  v.  Griswold, 
10  Wis.  293,  299.  Wye— Couradt  v. 
Lepper,  13  Wyo.  99,  107,  78  Pac.  1 
(under  Rev.  St.,  §3751);  Gramm  v. 
Fisher,  3  Wyo.  595,  29  Pac.  377. 

[a]  "This  definition,"  says  Mr. 
Freeman,  ' '  is  just  broad  enough  to 
comprise  all  final  judgments  and  all 
final  decrees,  and  narrow  enough  not 
to  comprise  any  which  is  less  than 
final."  Perkins  v.  Sierra  Nevada  Sil- 
ver Min.  Co.,  10  Nev.  405,  411. 

3.  For  definition  of  final  judgment, 
see  infra,  II,  C,  2;  of  interlocutory 
judgment,  see  infra,  II,  C,  2;  of  judg- 
ment by  confession,  see  infra,  IV,  A; 
of  judgment  by  default,  see  infra,  V, 
A,  1;  of  judgment  non  obstante  vere- 
dicto, see  infra,  VIII,  A;  of  judgment 
in  rem,  see  infra,  IX;  of  foreign  judg- 
ment, see  infra,  XVIII,  A. 

Judgments  in  criminal  proceedings, 
see  the  title  "Sentence  and  Judg- 
ment. ' ' 

4.  Distinctions  between  judgment 
and  entry  thereof,  see  infra,  X,  A,  1 
and   X,  B,   1. 

Distinctions  between  judgments  in 
rem  and  in  personam,  see  infra,  IX,  and 
the  title  "Res  Judicata." 

Distinction  between  foreign  and  do- 
mestic judgment,   see  infra,  XVIII,  A. 

5.  Patterson  r.  Scott,  33  111.  App. 
348. 

6.  Patterson  v.  Scott,  33  111.  App. 
348. 

7.  Lamson  v.  Hutehings,  118  Fed. 
321,  55  C.  C.  A.  245;  Hudson  Trust  Co. 
V.  Boyd,  80  N.  J.  Eq.  267,  273,  84  Atl. 
715  (wherein  the  court  said:  "While 
there  are  marked  distinctions  between 
judgments  of  courts  of  law  and  de- 
crees of  courts  of  equity,  nevertheless, 
in  fact,  the  final  decree  of  a  court  of 
equity   is  now  often   alluded   to   as  its 
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distinction  formerly  existing  between  law  and  equity,  "judgment" 
is  the  apt  word  in  proceedings  of  an  equitable  nature  as  well  as  in 
those  which  are  strictly  legal.® 

The  findings  of  fact  and  conclusions  of  law  are  not  the  judgment, 
but  are  rather  the  authorization  or  basis  of  the  judgment.^  So  also, 
a  verdict  is  not  a  judgment."     The  judgment  is  to  be  distinguished" 


judgment,  the  word  'judgment'  being 
used  as  synonymous,  whether  applied 
to  a  decree  in  chancery  or  a  judgment 
at  law.")  See  also  Patterson  v.  Scott, 
33  ni.  App.  348,  wherein  the  court  said 
that  "while  usually  the  word  judg- 
ment denotes  the  determination  of  an 
action  by  a  court  of  law,  yet  in  a 
large  sense  it  embraces  the  decision  of 
any  court. ' ' 

[a]  In  McGarrahan  v.  Maxwell,  28 
Cal.  75,  85,  the  court  said:  "The  term 
'decree,'  ...  is  frequently  used  by 
the  Legislature  and  the  Courts  of  the 
state,  and  is  employed  to  distinguish 
a  sentence  or  judgment  of  the  Court  in 
a  suit  in  equity,  or  in  respect  to  the 
equitable  branch  of  an  action  or  pro- 
ceeding at  law,  from  a  judgment  in  an 
action  or  the  branch  of  the  action  de- 
termined upon  legal,  as  contradistin- 
guished from  equitable  principles — the 
term  being  employed  not  as  a  desig- 
nation of  something  different  from  a 
judgment,  but  rather  a  judgment  of  a 
particular  character." 

For  definition  of  decree  see  6  Stand- 
ard Proc,   741. 

8.  Gray  v.  Enrich,  2  Neb.  (Unof.) 
194,  96  N.  W.  343.  And  see  Conn. 
Cary  v.  Phoenix  Ins.  Co.,  83  Conn.  090, 
78  Atl.  426.  Ind.— Matthews  v.  Wilson, 
31  Ind.  App.  90,  67  N.  E.  280.  Kan. 
State  ex  rel.  Henry  r.  McArthur,  5  Kan. 
280;  Kimball  v.  Connor,  3  Kan.  413. 
.  Ky. — Hughes  v.  Shreve,  3  Mete.  547. 
N.  Y. — Croghau  v.  Livingston,  17  N.  Y. 
226.  Ore. — Waymire  v.  Shipley,  52  Ore. 
464,  97  Pac.  807.  Tex.— Halbert  v.  Al- 
ford,  16  S.  W.  814.  Wash.— Smith  v. 
Smith,  63  Wash.  288,  115  Pac.  166. 

[a]  In  Ward  v.  Kenner  (Tenn.),  37 
S.  W.  707,  the  court  said:  "The  word 
'judgment,'  is  thus  defined  in  the  code, 
at  section  2970  (Mill.  &  V.  Code,  3684): 
'The  word  "judgment"  is  usually  ap- 
plied to  a  determination  of  the  rights 
of  the  parties  in  an  action  at  law,  and 
the  word  "decree"  to  a  similar  de- 
termination in  equity;  but  the  words 
are  interchangeable  in  this  code,  each 
embracing    both    classes    of    determiua- 
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tion,  unless  limited  expressly  or  by  the 
context.'  " 

[b]  In  Kavmond  r.  Blancgrass,  36 
Mont.  449,  458,  93  Pac.  648,  15  L.  R. 
A.  (X.  S.)  976,  the  court  after  quoting 
the  statutory  definition  of  a  judgment, 
said:  "While  decrees  in  equity  often 
extend  to  and  cover  matters  entirely 
beyond  the  purview  of  judgments  at 
law,  they  are  nevertheless  jutlgments 
within  the  definition  of  the  statute, 
supra,  and,  so  far  as  they  award  in 
any  case  a  recovery  of  money,  they  are 
in  nowise  different  from  judgments  at 
law.  In  legal  effect  there  is  no  dis- 
tinction." 

fc]  Even  in  absence  of  statute  ex- 
pressly abolishing  distinctions,  such  is 
the  case.  See  Kramer  v.  Kebmau,  9 
Iowa  114. 

9.  8  Standard  Proc.  993. 

10.  Fuentes  v.  Mayorga,  7  Daly  (N. 
Y.)    103. 

[a]  A  verdict  may  be  had  and  yet 
no  judgment  entered  upon  it.  Fuentes 
r.  Mayorga,  7  Daly   (N.  Y.)    103. 

Definition  of  verdict,  see  the  title 
"Verdict." 

11.  "The  terms  'opinions'  and  'de- 
cisions,' are  often  confounded,  yet  there 
is  a  wide  dift'erenco  between  them,  and 
in  ignorance  of  this,  or  by  overlooking 
it,  what  has  been  a  mere  revision  of 
an  opinion,  has  been  sometimes  re- 
garded as  a  mutilation  of  a  record.  A 
decision  of  the  court  is  its  judgment, 
the  opinion  is  the  reasons  given  for 
tiiat  judgment."  Houston  v.  Williams, 
13  Cal.  24,  73  Am.  Dec.  565. 

[a]  The  reasoning  and  opinion  of 
the  court  upon  a  subject,  on  the  evi- 
dence adduced  before  it,  cannot  ha\  e 
the  force  and  effect  of  the  thing  ad- 
judged, unless  the  subject-matter  be 
definitelv  disposed  of  by  the  decree. 
Fisk  r.  Parker,  14  La.  Ann.  491.  See 
also  State  r.  Gray,  42  Ore.  261,  70  Pac. 
904.  71   Pac.  978. 

Distinction  between  decision  and 
opinion,  see  6  Standard  Puoc.  82,  et 
seq. 
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from  the  reasons  of  the  court  for  its  rendition,  the  latter  constituting 
no  part  of  the  judgment.^- 

An  order  is  also  to  be  distinguished  from  a  judgment/^  which  it 
cannot  in  a  strict  sense  be  considered  to  be/*  it  being  rather  a  de- 
cision made  during  the  progress  of  the  cause,  either  prior  or  subse- 
quent to  final  judgment,  settling  some  point  of  practice  or  some  ques- 


12.  Ind. — Carr  v.  Carr,  6  Ind.  App. 
377,  33  N.  E.  805.  Kan.— Butt  r.  Hern- 
don,  36  Kan.  370,  13  Pac.  580.  La. 
Davidson  v.  Carroll,  Hov  &  Co.,  23  La. 
Ann.  108.  S.  C.—Ex  parte  Dial,  14  S. 
C.  584.  Tex.— Watkins  v.  .Junker,  4 
Tex.  Civ.  App.  629,  23  S.  W.  802.  Sec 
also  Sheffield  v.  Goff,  65  Tex.  354,  and 
infra,  XI. 

[a]  "The  language  of  the  judge 
used  in  reasoning  in  the  opinion  or  in 
stating  the  cause  is  not  any  part  of 
the  judgment  of  the  court,  though  it 
may  be  looked  to  in  order  to  determine 
■what  had  been  adjudicated;  .  .  ." 
Watkins  v.  Junker,  4  Tex.  Civ.  App. 
629,  23  S.  W.   802. 

13.  In  Ex  parte  Chiney,  12  Q.  B.  Div. 
342,  Cotton,  L.  J.,  says:  "In  legal  lan- 
guage, and  in  Acts  of  Parliament,  as 
well  as  with  regard  to  the  rights  of 
the  parties,  there  is  a  well-known  dis- 
tinction between  a  'judgment'  and  an 
'order.'  "  See  also  Onslow  v.  Commis- 
sioners, 25  Q.  B.  Div.  465. 

[a]  "In  Black,  Judgm.  §115,  it  is 
said:  'A  true  judgment  must  be  dis- 
tinguished from  a  mere  order  or  di- 
rection or  permission  to  the  clerk  to 
enter  a  judgment.  A  document  of  the 
latter  kind  has  not  the  force  or  char- 
acteristics of  a  judgment,  and  will  not 
support  an  execution.'  "  McTavish  v. 
Great  Northern  Ry.  Co.,  8  N.  D.  333, 
79  N.  W.  443. 

[b]  The  distinguishing  characteris- 
tic of  a  judgment  is,  that  it  is  final, 
while  that  of  an  order,  when  it  re- 
lates to  proceedings  in  an  action,  is, 
that  it  is  interlocutory.  Nolton  v.  The 
"Western  R.  Corp.,  10  How.  Pr.  (N.  Y.)  97. 

[c]  A  "judgment"  is  a  decision 
obtained  in  an  action,  and  every  other 
decision  is  an  "order."  Onslow  v. 
Commissioners,  25  Q.  B.  D.  465. 

[d]  "Under  the  code,  the  words 
rule  and  order  in  no  case  mean  a  judg- 
ment." Darrow  v.  Miller,  3  Code  Rep. 
(N.  Y.)   241,  s.  c,  5  How.  Pr.  247. 

[e]  ' '  An  order  is  the  decision  of  a 
motion.  A  judgment  is  the  decision  of 
a  trial."  Bentley  v.  Jones,  3  Code 
Rep.   (N.  Y.)  37. 


[f]  In  Smith,  Murphy  &  Co.  V. 
Shawhan,  37  Iowa  533,  the  court  said: 
"Our  statute  distinguishes  between 
'judgments'  and  'orders,'  the  latter  is 
defined  to  be  'every  direction  of  a 
court  or  judge,  made  or  entered  in 
writing,  and  not  included  in  a  judg- 
ment' (Rev.,  §3427);  hence  the  statute 
of  limitations  must  be  interpreted  in 
the  light  of  this  distinction,  and  the 
term  'judgment,'  as  there  used,  must 
be  held  to  mean  not  'orders'  made  by 
a  court  and  entered  in  writing,  as  or- 
ders by  the  county  court  allowing  and 
approving  claims  against  the  estate  of 
a  deceased  person  and  the  like,  but 
final  judgments  adjudicating  the  rights 
of  parties  in  actions  pending  in  the 
courts. ' ' 

[g]  The  terms  "decision,"  "or- 
der," "decree"  or  "judgment"  "are 
more  or  less  cognate,  as  applied  in  the 
legal  proceeding,  and  closely  allied  in 
meaning,  especially  under  our  system 
of  practice,  where  we  do  not  distinguish 
between  forms  of  actions  at  law  or 
suits  in  chancery.  We  generally,  nay, 
almost  invariably,  both  bench  and  bar, 
express  or  refer  to  the  judicial  de- 
termination of  the  controversy  by  the 
word  '  judgment. '  The  term  '  order '  is 
not  infrequently  used  in  a  more  re- 
stricted sense  than  the  word  'judg- 
ment.' It  may  be  defined  to  be  a 
command,  direction,  or  decision  of  the 
court  or  judge  on  some  intermediate 
point  or  issvie  in  the  ease,  but  with- 
out finally  disposing  of  the  main  issue 
or  issues  in  the  cause.  Then  it  is  a 
mere  interlocutor.  .  .  .  But  the  term 
sometimes  is  given  a  more  extensive 
signification,  even  in  legal  contro- 
versies, and  is  occasionally  used  as  the 
synonym  of  'judgment'  or  'decree,' 
.  .  .  We  think,  however,  that  gen- 
erally, and  if  there  is  nothing  in  the 
language  of  the  statute  itself  to  indi- 
cate a  different  meaning,  this  term 
would  denote  merely  an  interlocutory 
judgment  or  decree."  Halbert  v.  Al- 
ford    (Tex.),   16  S.  W.   814. 

14.    People  V.  Logan,  1  Nev.  110. 
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tion  collateral  to  the  main  issue  presented  by  the  proceedings,  and 
necessary  to  be  disposed  of  before  such  issue  can  be  passed  upon  by 
the  court,  or  necessary  to  be  determined  in  carrying  the  execution 
into  effect. ^^ 

II.  NATURE  AND  CLASSIFICATION. -^  A.  Generally.  — A 
judgment  is  neither  an  action  nor  special  proceeding  commenced,  but 
rather  the  determination  thereof."    A  judgment  is,  and  of  course  must 


[a]  A  rilling  (1)  of  the  court  on 
a  motion  is  not  ordinarily  a  judgment. 
State  V.  McElliinney,  241  Mo.  592,  145 
S.  W.  1139.  (2)  Thus  a  ruling  grant- 
ing the  motion  for  a  nonsuit  is  not 
the  judgment  of  the  court.  In  re  Pur- 
cell's  Estate,  164  Cal.  300,  128  Pac. 
932. 

[b]  In  Bamberg  v.  Stern,  76  X.  Y. 
555,  it  was  held  that  an  order  of  the 
general  term  of  the  marine  court,  which 
reversed  an  order  of  the  special  term 
of  that  court,  denying  a  motion  for  a 
perpetual  stay  of  execution  on  the 
judgment  in  the  action,  and  granteil 
the  motion,  was  an  order  and  not  a 
judgment. 

[c]  The  following  have  also  been 
held  not  to  be  judgments  in  the  strict 
legal  sense  of  the  term:  (1)  Mere  or- 
ders of  court,  not  formally  included  in 
the  judgment  (Myers  v.  Myers,  3  Ohio 
N.  P.  162),  (2)  whether  they  deny  a 
motion  (In  re  Lamphrey,  8  Cal.  App. 
80,  96  Pac.  389),  (3)  direct  proceed- 
ings subsequent  to  foreclosure  (Tormey 
V.  Gerhart,  41  Wis.  54),  (4)  order  a 
sale  of  the  estate  of  a  deceased  per- 
son or  one  under  guardianship  (Crews 
V.  Cleghorn,  13  Ind.  438.  Compare, 
Sell  V.  Keiser,  49  Ind.  App.  101,  96 
N.  E.  812),  (5)  direct  a  seizure  and 
sale  (Pons  v.  Yazoo,  etc.  E.  Co.,  122 
La.  156,  47  So.  449;  Huber  v.  Jennings- 
Heywood  Oil  Syndicate,  111  La.  747, 
35  So.  889;  Eiley  r.  Christie,  13  La. 
Ann.  256.  And  see  Gage  v.  People,  205 
111.  547,  69  N.  E.  80),  (6)  or  order  the 
judgment  itself  (Cal. — Broder  r.  Couk- 
lin,  98  Cal.  360,  33  Pac.  211.  111.— Ed- 
wards V.  Evans,  61  111.  492;  Faulk  v. 
Kellums,  54  111.  188.  la. — Kennedy  v. 
Citizens'  Nat.  Bank,  119  Iowa  12.3",  93 
N.  W.  71.  Mich.— Whitwell  r.  Emory, 
3  Mich.  84,  59  Am.  Dec.  220.  Mo. 
Catiche  r.  Circuit  Court  of  St.  Louis 
County,  1  Mo.  608.  N.  Y.— Marsh 
V.  Johnston,  123  App.  Div.  596,  lOS 
N.  Y.  Supp.  161.  S.  D.— Locke  r.  Hub- 
bard, 9  S.  C.  364,  69  N.  W.  588.  See 
also  2  Standard  Prog.  182.  Compare, 
Hagler  v.  Kelly,  14  N.  D.  218,  103  N.' 

Vol.  XIV 


W.  629;  McTavish  v.  Great  Northern 
Ry.  Co.,  8  N.  D.  333,  79  N.  W.  443 
[holding  that  an  order  for  judgment  duly 
entered  in  the  judgment  book  does  not 
constitute  a  judgment  unless  the  word- 
ing be  such  that  it  expresses  the  final 
sentence  of  the  court  upon  the  matters 
contained  in  the  record,  and  at  once 
ends  the  case,  and  contemplates  no  fur- 
ther judicial  action];  Potter  r.  Eaton, 
26  Wis.  382).  (7)  But  orders  for  execu- 
tions (Klink  V.  The  Cusseta,  30  Ga. 
504;  Seaman  r.  Ward,  1  Hilt.  [N.  Y.J 
52),  (8)  and  orders  directing  recovery 
on  bonds  (State  v.  Vogel,  14  Mo.  App. 
187),  have  been  held  to  constitute 
judgments. 

[c]  An  order  directing  the  payment 
of  money  is,  pro  hac  vice,  a  judgment. 
Raymond  v.  Blancgrass,  36  Mont.  449, 
458,  93  Pac.  648. 

fd]  Decision  on  Demurrer. — (1)  A 
decision  sustaining  or  overruling  a  de- 
murrer is  an  order,  not  an  interlocutory 
judgment.  Cambridge  Valley  Nat. 
Bank  r.  Lynch,  76  N.  Y.  514.  And  see 
Phipps  V.  Van  Cott,  4  Abb.  Pr.  (N.  Y.) 
90;  Ford  r.  David,  3  Abb.  Pr.  (N.  Y.) 
3S5;  Cook  v.  Pomeroy,  10  How.  Pr. 
103;  Nolton  r.  Western  Railroad  Corp., 
10  How.  Pr.  97;  Bauman  v.  New  York 
Central  R.  Co.,  10  How.  Pr.  218;  also 
2  Standard  Proc.  174;  6  Standard 
Proc.  989,  et  seq.  (2)  But  see  Bentley 
r.  Jones,  4  How.  Pr.  (N.  Y.)  335,  de- 
cided prior  to  code  provision  defining 
a  judgment  and  holding  that  the  de- 
cision on  a  demurrer  was  a  judgment, 
and  comnare,  Drummond  r.  Husson,  1 
Duer  (N!  Y.)  633,  holding  that  the  de- 
cision is  still  a  judgment,  where  a  de- 
murrer to  the  whole  pleading  is  sus- 
tained and  an  order  where  the  demur- 
rer  is   partial. 

15.  Loring  v.  Hlsley,  1  Cal.  24,  27, 
cited  in  In  re  Smith's  Estate,  98  Cal. 
636,  33  Pac.  744.  See  generally  the 
title  "Orders." 

16.  Gray  r.  Iliff,  30  Iowa  195,  under 
a  statute  providing  that  "actions  and 
special  proceedings,  already  commenced. 
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be,  judicial  in  its  nature,  being  the  final  determination  of  the  court.'^ 
There  can  be  no  doubt  that  a  judgment  is  such  a  vested  right  of 
property  that  the  legislature  cannot,  by  a  retroactive  law,  either  de- 
stroy or  diminish  its  valuc^^  It  is  a  debt  of  record."  It  has  been 
held  not  to  be  a  specialty,^'^  though  upon  this  proposition^^  there  are 


shall  be   continued   in   accordance  with 
the  law  heretofore  in  force." 

Definition  of  judgment,  see  supra,  I. 

17.  Colo.— McKnight  V.  Ballif,  45 
Colo.  138,  100  Pac.  433.  la.— Burke  v. 
Burke,  142  Iowa  206,  119  N.  W.  129. 
N.  C— Mathews  r.  Moore,  6  N,  C.  181. 

See  also  Kansas  City  v.  Woerishoef- 
fer,  249   Mo.   1,   15.5   S.   W.   779. 

18.  Merchants  Bank  of  Danville  V. 
Ballou,  98  Va.  112,  32  S.  E.  481,  81 
Am.  St.  Eep.  715,  44  L.  E.  A.  306. 

19.  See  the  following:  U.  S.— David- 
son V.  Smith,  1  Biss.  346,  7  Fed.  Cas. 
No.  3,608.  Ala.— Mayor  of  Anniston  v. 
Hurt,  140  Ala.  394,  401,  37  So.  220. 
Cal. — Lawrence  v.  Martin,  22  Cal.  173; 
Adams  v.  Hackett,  7  Cal.  187,  N.  J. 
Hudson  Trust  Co.  v.  Boyd,  80  N.  J. 
Eq.  267,  84  Atl.  715,  a  judgment  debt 
is  one  which  is  evidenced  by  matter 
of  record.  Ohio. — See  Males  v.  Mur- 
ray, 23  Ohio  Cir.  Ct.  396.  Can.— How- 
land  V.  Codd,  9  Manitoba  435. 

[a]  Where  in  an  action  of  tort  to 
recover  damages  for  personal  injuries 
a  judgment  has  been  recovered,  such 
judgment  becomes  a  debt  from  the  de- 
fendant therein  to  the  plaintiff,  and  as 
such  survives  the  death  of  the  plain- 
tiff and  can  be  enforced  by  the  per- 
sonal representative  of  the  plaintiff 
therein.  Mayor,  etc.  of  Anniston  r. 
Hurt,  140  Ala.  394,  37  So.  220,  103 
Am.  St.  Eep.  45,  wherein  the  court 
said:  ''Upon  this  subject,  Mr.  Free- 
man says:  'Every  judgment  is  for  most 
purposes  to  be  regarded  as  a  new  debt; 
the  chief,  and  perhaps  the  only  ex- 
ception being  in  cases  when  the  tech- 
nical operation  of  the  doctrine  of 
merger  would  produce  manifest  hard- 
ship, and  even  those  cases  are  by  no 
means  universally  excepted.  This  new 
debt  is  not,  in  general,  affected  by  the 
character  of  the  old  one.  Thougli  the 
cause  of  action  may  have  arisen  from 
a  tort,  the  judgment,  therefore,  is  not 
any  the  less  a  contract  or  in  the  na- 
ture of  a  contract.  The  tort  merges 
in  the  judgment.  Hence,  it  may  be 
the  foundation  of  an  action  of  debt, 
or  a  set-off,  under  a  statute  permitting 
matters    ex    contractu    to    be     set     off. 


Neither  is  it  infected  hj  the  usurious 
nature  of  the  cause  of  action.'  1  Free- 
man on  Judgments,  §217." 

[b]  "It  is  a  well-settled  proposi- 
tion that  a  judgment  for  money  ren- 
dered by  a  court  of  com.petent  jurisdic- 
tion creates  a  debt  of  record  for  which 
the  person  against  whom  it  is  rendered 
is  liable,  and  an  action  may  be  main- 
tained thereon  against  the  judgment 
debtor.  Such  a  judgment,  rendered 
either  in  an  action  arising  out  of  con- 
tract or  tort,  until  set  aside  by  some 
legal  method,  is  conclusive  evidence  of 
a  fixed,  ascertained,  and  legitimate 
debt  of  the  person  against  whom  it  is 
rendered."  Heinl  v.  City  of  Terre 
Haute,  161  Ind.  44,  66  N.  E.  450. 

[c]  A  judgment  against  a  defend- 
ant in  a  bastardy  proceeding,  for  a 
sum  of  money  for  the  support  and 
maintenance  of  a  bastard  child,  is  not 
a  debt  within  the  meaning  of  a  con- 
stitutional provision  forbidding  im- 
prisonment for  debt.  Turner  v.  Wil- 
son, 49  Ind.  581.  See  also  Ex  parte 
Teague,  41  Ind.  278;  State  v.  Hamil- 
ton, 33  Ind,  502;  Lower  v.  Walliek,  25 
Ind.  68. 

[d]  Judgment  for  tort  as  debt  with- 
in meaning  of  constitutional  provisions 
that  no  one  shall  be  imprisoned  for 
debt,  see  the  title  "Judgments  and 
Decrees,  Enforcement  of." 

20.  Kimball  v.  Whitney,  15  Ind.  280; 
Tyler's  Exrs.  v.  Winslow,  15  Ohio  St. 
364  (within  the  meaning  of  that  term 
as  used  in  the   statute  of  limitations). 

21.  Burnes  v.  Simpson,  9  Kan.  658; 
Morse  v.  Toppan,  3   Gray   (Mass.)   411. 

_  [a]  "A  judgment  for  damages,  es- 
timated in  money,  is  sometimes  called 
by  text-writers  a  'specialty'  or  'eon- 
tract  of  record,'  because  it  establishes 
a  legal  obligation  to  pay  the  amount 
recovered;  and  by  a  fiction  of  law  a 
promise  to  pay  is  implied  where  such 
legal  _  obligation  exists.  It  is  on  this 
principle  that  an  action  ex  contractu 
will  lie  upon  a  judgment.  Chitty  on 
Contracts  (Perkins'  Ed.)  87.  But  this 
fiction  cannot  convert  a  transaction 
wanting  the  assent  of  parties  into  one 
which    necessarily    implies    it,      Judg- 
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authorities  to  the  contrary.     Nor  is  it  an  assignment.^^     It  is  a  mere 
chose  in  action.^^ 

B.     Judgments  as  Contracts.  —  "While  a  judgment  has  frequently- 
been  treated  as  a  contract,^"^  it  is  not  for  all  purposes  and  under  all 


ments  for  torts  are  usually  the  result 
of  violent  contests,  and,  as  observed 
by  the  court  below,  are  imposed  upon 
the  losing  party  by  a  higher  authority 
against  his  will  and  protest."  Louisi- 
ana ex  rel.  Folsom  v.  Mavor  of  New 
Orleans,  109  U.  S.  285,  3  Sup.  Ct.   211, 

27  L.  ed.  936,  quoted  with  approval  in 
Brun  V.  Mann,  151  Fed.  145,  156,  80 
C.  C.  A.  513,  12  L.  E.  A.    (N.  S.)    154. 

22.  Breading  v.  Boggs,  20  Pa.  33. 
[aj     "One  is   the   act   of   the   party, 

the  other  the  act  of  the  law;  in  the 
one  ease  the  debtor  surrenders  the 
dominion  to  another;  in  the  other  he 
submits,  without  opposition  to  the 
course  prescribed  by  law."  Breading 
V.  Boggs,  20  Pa.  33. 

23.  See  the  following:  Ala. — Canter- 
bury &  Gilder  v.  Marengo  Abstract 
Co.,  166  Ala.  231,  52  So.  388,  139  Am. 
St.  Eep.  30.  Conn. — Hamilton  v.  City 
of  New  York,  82  Conn.  208,  73  Atl.  1, 
"upon  which,  at  common  law,  the  judg- 
ment creditor  could  maintain  an  action 
of  debt."  ni. — Hinkley  v.  Champaign 
Nat.  Bank,  216  111.  559,  75  N.  E.  210. 
la.— Tiffany  v.  Stewart,  60  Iowa  207,  14 
N.  W.  241.    Ky.— Brown  &  Bro.  V.  Lapp, 

28  Ky.  L.  Rep.  409,  89  S.  W.  304. 
Me.— Wood  r.  Decoster,  66  Mc.  542. 
N.  Y.— Murphy  r.  Cochran,  1  Hill  339. 

See  generally  the  title  "Judgments 
and  Decrees,  Enforcement  of." 

[a]  "A  judgment  is  not  a  nego- 
tiable instrument  or  writing;  it  is  a 
mere  chose  in  action;  the  doctrine  of 
caveat  emptor  applies  to  the  purchaser 
thereof."  Ilinklev  r.  Champaign  Nat. 
Bank,  216  111.  559,  75  N.  E.  210. 

24.  See  the  following:  Ala. — Weaver 
V.  Lapsley,  43  Ala.  224,  233.  Cal.— Reed 
r.  Eldredge,  27  Cal.  346;  Stuart  v. 
Lander,  16  Cal.  372,  76  Am.  Dec.  538. 
Ind.— Henry  r.  Henry,  11  Ind.  236,  71 
Am.  Dec.  354.  la.— Gould  v.  Gunn,  161 
Iowa  155,  161,  140  N.  W.  380  (judg- 
ments are  in  a  certain  sense  contracts); 
Farmers'  &  Mechanics'  Bank  r.  Ma- 
ther, 30  Iowa  283;  Johnson  v.  Butler, 
2  Iowa  535.  Ky. — Gebhard  v.  Gamier, 
12  Bush  321,  23  Am.  Rep.  721,  judg- 
ment for  money  is  a  contract  of  record. 
Mass.— Morse  v.  Toppan,  3  Gray  411,  in 
which  the  court  says  that  "a  judg- 
ment is  in  the  nature  of  a  contract." 
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Mich. — Wattles  r.  Wayne  Circuit  Judge, 
117  Mich.  662,  76  N.  W.  115.  Mo. 
McElroy  v.  Ford,  81  Mo.  App.  500. 
N.  Y.— Gutta-Percha  &  Rubber  Mfg. 
Co.  V.  Mayor,  etc.,  108  N.  Y.  276,  15 
N.  E.  402,  2  Am.  St.  Rep.  412;  Barnes 
V.  Smith,  16  Abb.  Pr.  420;  Mahaney 
V.  Penman,  4  Duer  603;  Taylor  v.  Root, 
4  Abb.  Dec.  382;  Humphrey  v.  Per- 
sons, 23  Barb.  313;  McGuire  v.  Galla- 
gher, 2  Sandf.  402.  N.  C— Moore  r. 
Nowell,  94  N.  C.  265.  Ore.— Meyer  i. 
Brooks,  29  Ore.  203,  44  Pac.  281,  54 
Am.  St.  Rep.  790.  Vt.— Sawyer  v. 
Vilas,  19  Vt.  43.  Wis.— Childs  v.  Har- 
ris Mfg.  Co.,  68  Wis.  231,  32  N.  W. 
43. 

[a]  "Judgments  are  frequently 
classed  by  legal  writers  under  the  head 
of  contracts.  Story,  in  his  treatise  on 
contracts,  p.  2,  makes  three  classes, 
one  of  which  consists  of  contracts  of 
record,  such  as  judgments,  recogniz- 
ances, and  statutes  staple.  Blackstone, 
in  his  commentaries,  vol.  3,  p.  160,  says, 
it  is  a  part  of  the  original  contract, 
entered  into  by  all  mankind,  who  par- 
take of  the  benefits  of  society,  that 
they  submit  in  all  points  to  the  munici- 
pal constitutions  and  local  ordinances 
of  that  state,  of  which  each  individual 
is  a  member;  and  that  therefore  what- 
ever the  laws  order  any  one  to  pay 
bc(  omes  instantly  a  debt,  which  he 
hath  before  hand  contracted  to  dis- 
( liarge.  .  .  .  Judgments  have  frequent- 
ly been  held  to  be  contracts,  as  con- 
stituting claims  for  a  set-off,  under 
statutes  which  provide  only  for  a  set- 
off of  claims  founded  on  contract. ' ' 
Sawyer  v.  Vilas,  19  Vt.  43. 

[b]  "Blackstone  calls  it  a  'debt  of 
record,'  and  says  of  it,  that  when  'any 
specific  sum  ol^  money  is  adjudged  to 
be  due  from  the  defendant  to  the  plain- 
tiff in  an  action,  this  is  a  contract  of 
the  highest  nature,  being  established 
by  the  sentence  of  a  court  of  justice. ' 
(2  Bl.  Comm.  465).  Brown,  in  his 
Commentaries  on  the  Common  Law,  p. 
262,  in  his  classification  of  contracts, 
places  in  the  first  rank  'contracts  of 
record,  such  as  judgments.'  "  Lewis 
r.  Armstrong,  8  Abb.  N.  C.  (N.  Y.) 
385. 

[c]  "Contract  of  records  consist  of 
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circumstances  to  be  so  treated.-^  Judgments    have    sometimes    been 


Judgments,  recognisances,  etc.  Chitty 
on  Cont.  3."  Moore  v.  Nowell,  94  N. 
G.  265. 

[d]  A  judgment  (1)  is  a  contract 
of  record  (Ind. — Henry  v.  Henry,  11 
Ind.  236,  71  Am.  Dec.  3.54.  la.— Farm- 
ers' &  Mechanics'  Bank  v.  Mather,  30 
Iowa  283.  N.  Y.— McGuire  v.  Gallagher, 

2  Sandf.  402),  (2)  and  a  demand  with- 
in the  meaning  of  an  instrument  em- 
bracing "all  demands"  of  one  party 
against  another  (Henry  v.  Henrv,  11 
Ind.  236,  71  Am.  Dee.  354).  (.^)  It 
is  a  contract  in  law,  as  distinguished 
from  contracts  in  fact.  McGuire  V. 
Gallagher,  2  Sandf.  (N.  Y.)  402. 

[e]  As  distinguished  from  a  tort, 
a  judgment  is  a  contract  in  a  broad 
sense.  Johnson  &  Stevens  v.  Butler,  2 
Iowa  535,  545.  See  also  Moore  v. 
Nowell,   94  N.   C.   265. 

25.  See  the  following:  TJ.  S.— Morlev 
v.  Lake  Shore  &  M.  S.  Ey.  Co.,  146 
U.  S.  162,  13  Sup.  Ct.  54,  36  L.  ed. 
925;  Freeland  v.  Williams,  131  U.  S. 
405,  9  Sup.  Ct.  763,  33  L.  ed.  193;  Chase 
I-.  Curtis,  113  U.  S.  452,  5  Sup.  Ct. 
554,  28  L.  ed.  1038;  Louisiana  ex  rtl. 
Folsom  V.  New  Orleans,  109  U.  S.   2S5, 

3  Sup.  Ct.  211,  27  L.  ed.  936;  In  re 
Eansford,  194  Fed.  658,  115  C.  C.  A. 
560;  Wadsworth  f.  Henderson,  16  Fed. 
447,  s.  c,  4  Ky.  L.  Eep.  1003;  Todd 
r.  Crumb,  5  McLean  172,  23  Fed.  Cas. 
No.  14,073,  not  a  contract  within  the- 
meaning  of  that  term  in  a  statute  of 
limitations.  Ala. — Masterson  v.  Gibson, 
56  Ala.  56;  Smith  r.  Harrison,  33  Ala. 
706  (not  a  contract  within  the  meaning 
of  the  term  in  a  statute  referring  to 
contracts,  express  or  implied,  for  the 
payment  of  money) ;  Keith  v.  Estill,  9 
Port.  669.  Cal. — Larrabee  v.  Baldwin, 
35  Cal.  155.  111.— Eae  v.  Hulbert,  17 
111.  572;  Williams  r.  Waldo,  4  111.  264; 
Belford  r.  Woodward,  55  111.  App.  307. 
la.— Ferry  r.  Campbell,  110  Iowa  290, 
81  N.  W.  604,  50  L.  E.  A.  92;  Sprott 
■V.  Eeid,  3  Greene  489,  56  Am.  Dec.  549. 
Kan. — JBurnes  V.  Simpson,  9  Kan.  658. 
Me. — Jordan  v.  Eobiuson,  15  Me.  167. 
Mo. — Sheehan  &  Loler  Transp.  Co.  v. 
Sims,  28  Mo.  App.  64,  not  a  contract 
within  "statute  making  contracts, 
joint  at  common  law,  several. "  N.  Y. 
Gutta-Percha  &  Eubber  Mfg.  Co.  v. 
Mayor,  etc.,  108  N.  Y.  276,  15  N.  E. 
402,  2  Am.  St.  Eep.  412;  O'Brien  v. 
Young,  95  N.  Y.  428,  47  Am.  Eep.  64; 


McCoun  V.  N.  Y.  Central  &  Hudson  E. 
E.  Co.,  50  N.  Y.  176.  N.  C— Moore  v. 
Nowell,  94  N.  C.  265;  McDonald  v. 
Dickson,  87  N.  C.  404.  S.  C— Moore 
V.  Holland,  16  S.  C.  15;  In  re  Kennedy, 
2  S.  C.  216,  226.  Tex.— Sherman  v. 
Langham,  92  Tex.  13,  40  S.  W.  140, 
42  S.  W.  961,  39  L.  E.  A.  2.58.  Wyo. 
Wyoming  Nat.  Bank  r.  Brown,  7  Wyo. 
494,  53  Pac.  291,  75  Am.  St.  Eep.  935. 
Eng. — Bidleson  v.  Whytel,  3  Burr.  1545, 
97   Eng.   Eepriut  972. 

See  generally  the  cases  cited  in  note 
27. 

[a]  "A  judgment  is  a  contract  in 
the  sense  that  it  may  be  sued  ujjon 
in  another  judicial  tribunal,  but  it  is 
not  a  contract,  in  that  it  can  only  be 
rendered  against  a  party  then  capable 
of  contracting  a  specialty  debt. ' ' 
Wadsworth  r.  Henderson,  4  Ky.  L.  Eep. 
1003,  s.  c,  16  Fed.  447. 

[b]  A  judgment  is  not  a  contract, 
within  the  meaning  of  a  statute  pro- 
viding that  a  defendant,  "in  any  ac- 
tion brought  upon  any  contract  or 
agreement,  either  express  or  implied, 
having  claims  or  demands  against  the 
plaintiff,  may  set  up  the  same  and  have 
them  allowed  him  upon  the  trial." 
Eae  X.  Hulbert,  17  111.  572,  579,  where- 
in the  court  said:  "A  judgment  is  no 
more  a  contract  than  is  a  tort.  In  one 
sense  it  is  true  that  every  member  of 
society  impliedly  agrees  to  pay  all 
judgments  which  may  be  regularly  ren- 
dered against  him;  and,  in  the  same 
sense,  does  he  impliedly  agree  to  make 
amends  for  all  torts  which  he  may 
commit.  No  one  will  pretend  that  ac- 
tions for  torts  are  within  the  spirit 
and  intent  of  the  statute,  and  yet  they 
are  certainly  as  much  so  as  are  ac- 
tions upon  judgments."  Compare 
obiter  in  Sawyer  v.  Vilas,  19  Vt.  43. 

[c]  "It  has  been  stated  by  many 
jndges  and  text-writers  that  a  judg- 
ment is  a  contract,  but  we  think  this 
is  true  only,  as  stated  in  an  Alabama 
case,  in  'a  very  recondite  and  remote 
sense  of  the  term.'  Keith  r.  Estill,  9 
Porter  669.  ...  A  judgment  does  not 
come  within  any  definition  of  a  con- 
tract as  the  term  is  used  in  our  con- 
stitutions and  statutes.  It  is  lacking 
in  the  element  of  an  agreement  or 
convention  of  the  parties — the  meetings 
of  the  minds  of  the  j)arties — which  is 
essential  to  a  contract;   for,  usually  at 
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classified   as   contracts  v/itli   reference   to   the   remedies  upon  them.^" 

A  judgment,  especially  one  rendered  upon  a  tort,  is  not  a  contract 

within  the  meaning  of  constitutional  provisions  against  the  impairment 


least,  a  judgment  is  ag&inst  the  will 
of  the  defendant.  We  are  of  the 
opinion  that,  in  the  recognized  legal 
sense,  a  judgment  is  not  a  contract." 
Wyoming  Nat.  Bank  v.  Brown,  7  Wyo. 
494,  500,  53  Pac.  291,  75  Am.  St.  Kep. 
935. 

[d]  "The  judgment  cannot  be  con- 
sidered as  a  contract,  for  a  contract  in 
its  final  analysis  made  by  debtor  with 
creditor,  is  but  a  right  of  action  con- 
veyed by  the  debtor  to  the  creditor, 
and  the  right  of  action  ceases  with  the 
judgment,  which  4s  but  the  sentence 
of  the  law  pronounced  by  the  court." 
Moore  v.  Holland,   16  S.   C.   15. 

[e]  "A  judgment  is,  in  no  sense, 
a  contract  or  agreement  between  the 
parties."  Wyman  v.  Mitchell,  1  Cow. 
(N.   Y.)    816,   321. 

[f]  In  Bidlesou  r.  Whytel,  3  Burrow 
1545,  97  Eng.  Reprint  972,  it  was  hehl 
by  Lord  Mansfield,  after  great  delibera- 
tion, and  after  consultation  with  all 
the  judges,  that  "a  judgment  is  no 
contract,  nor  can  be  considered  in  the 
light  of  a  contract;  for  judicium  reddi- 
tur  in   invitum." 

[g]  "The  law  implies  a  promise  on 
the  part  of  a  judgment  debtor  to  pay 
a  judgment  that  has  been  recovered 
against  him,  but  a  judgment  differs 
from  a  contract  in  that  it  lacks  the 
mutual  assent  of  the  parties,  which  is 
essential  to  a  valid  contract,  and  is 
usually  against  the  will  of  the  debtor." 
In  re  Ransford,  194  Fed.  658,  45  C.  C. 
A.  560. 

26.  la. — Johnson  v.  Butler,  2  Iowa 
535.  Mich. — Wattles  r.  Wavnes  Circuit 
Judge,  117  Mich.  602,  76  N.  W.  115. 
N.  Y.— Gutta-Percha  &  Rubber  Mfg. 
Co.  r.  Mayor,  etc.,  108  N.  Y.  276,  15 
N.  E.  402,  2  Am.  St.  Rep.  412.  See 
O'Brien  v.  Young,  95  N.  Y.  428,  47 
Am.  Rep.  64.  "In  the  division  of  ac- 
tions into  actions  ex  contractu  and  ex 
delicto,  actions  upon  judgments  have 
been  assigned  to  the  former  class. ' ' 
Ore.— Meyer  v.  Brooks,  29  Ore.  203,  44 
Pac.  281,  .54  Am.  St.  Rep.  790.  Vt. 
Sawyer  v.  Vilas,  19  Vt.  43. 

l"a]  "There  are  authorities  which 
hold  that  judgments,  for  some  purposes 
are  not  contracts;  but  there  is  no 
authority    that    they    are    never    to    be 
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treated  as  contracts,  and  all  of  them 
recognize  the  implied  obligation  of 
every  judgment  debtor  to  pay  the  judg- 
ment, and  that  for  the  purpose  of  ac- 
tions and  remedies  upon  them  they  are 
to  be  treated  as  contracts.  O  'Brien  v. 
Young,  95  N.  Y.  428,  47  Am.  Rep.  64; 
Chase  r.  Curtis,  113  U.  S.  452."  Gutta- 
percha «&  Rubber  Mfg.  Co.  v.  Mayor, 
etc.,  108  N.  Y.  276,  15  N.  E.  402,  2 
Am.  St.  Rep.  412. 

fb]  A  judgment  (1)  is  a  contract  in 
the  sense  of  that  term  as  used  in  the 
section  of  a  statute  which  provides 
that  all  contracts,  which  by  the  com- 
mon law  are  joint  only,  shall  be  con- 
strued to  be  joint  and  several.  McEl- 
roy  r.  Ford,  81  Mo.  App.  500.  (2)  So 
also  a  judgment  is  a  contract  within 
the  meaning  of  a  statute  authorizing 
the  joinder  of  several  causes  of  ac- 
tion when  they  arise  out  of  contract, 
express  or  implied.  Childs  V.  Harris 
Mfg.  Co.,  68  Wis.  231,  32  N.  W.  43, 
wherein  the  court  said:  "Judgments 
have  always  been  classed  by  writers 
upon  elementary  law  as  contracts,  and 
the  writers  on  code  practice  have  al- 
ways taken  it  for  granted  that  they 
were  contracts  within  the  meaning  of 
the  statute  which  declares  that  actions 
upon  contracts,  express  or  implied,  may 
be  joined  in  the  same  action."  (3) 
In  the  sense  of  distinguishing  judg- 
ments from  causes  of  action  arising 
ex  delictu,  "they  are  contracts,  and 
are  classed  in  the  law  as  contracts  of 
record,  and  of  the  highest  dignity." 
Moore  r.  Nowell,  94  N.  C.  265,  wherein 
(4)  it  was  insisted  that  the  statute 
(Code,  §177)  provided  that,  "every  ac- 
tion must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as 
otherwise  provided,  but  this  section 
shall  not  be  deemed  to  authorize  the 
assignment  of  a  thing  in  action  not  aris- 
ing out  of  contract,"  and  that  the 
judgments  were  things  in  action  not 
arising  "out  of  contract." 

[c]  A  foreign  judgment  for  a  cer- 
tain sum  of  money  constitutes  a  simple 
contract  debt  for  that  amount  from 
the  judgment  debtor  to  the  judgment 
creditor,  upon  which  an  action  of  debt 
lies.  Martel  v.  Dubord,  3  Manitoba 
598. 
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of  coritraets,27  though  upon  this  proposition  there  are  authorities  to 
the  contrary.2^ 

_  C.  Classification.  —  1.  Generally.  —  There  are  various  kinds  of 
judgments  ■.''^  as  where  the  facts  are  admitted  by  the  parties,  but  the 
law  IS  disputed  ;3°  where  the  law  is  admitted  but  the  facts  are  dis- 
puted f^  where  both  the  facts  and  law  are  admitted,^^  ^g  ^^g^  ^g  ^^l^^j, 
judgments."^     This  is  Blackstone's    classification,^*    considered    with 


27.  U.  S.— Morley  v.  Lake  Shore  & 
M.  S.  R.  Co.,  146  U.  S.  162,  13  Sup. 
Ct.  54,  36  L.  ed.  925  (judgment  on  a 
contract  not  itself  a  contract) ;  Free- 
laud  V.  Williams,  131  U.  S.  405,  9  Sup. 
Ct.  763,  33  L.  ed.  193;  Chase  v.  Curtis, 
113  U.  S.  452,  5  Sup.  Ct.  554,  28  L. 
ed.  1038;  Louisiana  ex  rel.  Folsom  v. 
New  Orleans,  109  U.  S.  285,  3  Sup.  Ct. 
211,  27  L.  ed.  936;  Garrison  v.  New 
York  City,  21  Wall.  196,  22  L.  ed.  612; 
Evans-Snider-Buel  Co.  v.  McFadden, 
105  Fed.  293,  44  C.  C.  A.  494,  58  L.  R. 
A.  900.  Ga.— McAfee  v.  Covington,  71 
Ga.  272,  51  Am.  Rep.  263.  la.— Ferry 
V.  Campbell,  110  Iowa  290,  81  N.  W. 
604,  50  L.  R.  A.  92;  Sprott  r.  Reid,  3 
Greene  489,  56  Am.  Dee.  549.  La. 
State  ex  rel.  Folsom  Bros.  v.  Mayor  of 
New  Orleans,  32  La.  Ann.  709.  Ohio. 
Ex  iJarte  McKnight,  3  Ohio  N.  P.  255. 
Tex. — Sherman  v.  Langham,  92  Tex.  13, 
40  S.  W.  140,  42  S.  W.  961,  39  L.  R.  A. 
258. 

[a]  "The  Supreme  Court  of  the 
United  States  has  expressed  its  opinion 
upon  this  question  in  terms  which, 
though  perhaps  obiter,  leave  no  doubt 
that  the  views  here  exj^ressed  by  us 
would  receive  its  sanction.  It  said: 
'It  may  be  doubted  whether  a  judg- 
ment not  founded  upon  an  agreement, 
express  or  implied,  is  a  contract  within 
the  meaning  of  the  constitutional  pro- 
hibition. It  is  sometimes  called  by 
text-writers  a  contract  of  record,  be- 
cause it  establishes  a  legal  obligation 
to  pay  the  amount  recovered,  and,  by 
fiction  of  law,  where  there  is  a  legal 
obligation  to  pay  the  amount  recov- 
ered, a  promise  to  pay  is  implied.  But 
it  is  not  perceived  how  this  fiction  can 
convert  the  result  of  a  proceeding  not 
founded  upon  an  agreement,  express  or 
implied,  but  upon  a  transaction  wanting 
the  assent  of  the  parties,  into  a  con- 
tract within  the  meaning  of  the  clause 
of  the  federal  constitution  which  for- 
bids any  legislation  impairing  its 
obligation.  The  purpose  of  the  con- 
stitutional prohibition  was    the    main- 


tenance of  good  faith  in  the  stipula- 
tions of  parties  against  any  state  inter- 
ference. If  no  assent  be  given  to  a 
transaction,  no  faith  is  pledged  with 
respect  to  it,  and  there  would  seem, 
in  such  case,  to  be  no  room  for  the 
operation  of  the  prohibition.'  Garrison 
V.  City,  21  Wall.  203.  These  views  are 
in  harmony  with  the  reasons  and  prin- 
ciples underlying  the  constitutional 
provision  referred  to,  and  we  have  no 
hesitation  in  adopting  them."  State 
ex  rel.  Folsom  Bros.  v.  Mayor  of  New 
Orleans,  32  La.  Ann.   709,  717. 

[b]  "A  judgment  is,  in  one  sens« 
a  contract,  but  it  does  not  belong  to 
the  category  of  contracts  embraced  by 
that  constitutional  provision.  There  is 
no  element  of  assent  in  such  a  con- 
tract. It  is  an  involuntary  contract 
as  to  the  party  upon  whom  its  obliga- 
tion rests."  Ex  parte  McKnight,  3 
Ohio   N.  P.    255. 

28.  Ala. — Weaver  v.  Lapsley,  43 
Ala.  224,  233.  Cal.— Scarborough  r. 
Dugan,  10  Cal.  305.  Del.— Maxwell  v. 
Devalinger,  2  Penne.  504,  47  Atl.  381. 
111.— See  Village  of  New  Holland  v. 
Holland,  99  HI.  App.  251.  Wash. 
Palmer  r.  Laberee,  23  Wash.  409,  63 
Pac.  216;  Bettman  v.  Cowley,  19  Wash. 
207,   53   Pac.   53,  40   L.   E.   A.   815. 

29.  Blaikie  v.  Griswold,  10  Wis.  293. 

30.  Blaikie  r.  Griswold,  10  Wis.  293. 
As  to  judgments  on   demurrer,  see   6 

Standard  Proc.  987,  et  seq. 

31.  Blaikie  v.  Griswold,  10  Wis. 
293.  As  to  judgments  on  verdicts,  see 
infra,  XI. 

32.  Blaikie  v.  Griswold,  10  Wis.  293. 
As  to  judgments  by  confession  gen- 
erally see  infra,  IV;  as  to  judgments 
by  default,  see  infra,  V. 

33.  Blaikie  v.  Griswold,  10  Wis.  293. 
As  to  judgments  on  consent,  see  infra, 
VI;  judgments  non  obstante  veredicto, 
see  infra,  VIII;  judgments  on  the 
pleadings,  see  infra,  VII. 

34.  Blackstone  says:  ''Judgments 
.  .  .  are  of  four  sorts.  First,  where 
the  facts  are  confessed  by  the  parties, 
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reference  to  the  stage  of  the  proceeding  at  which  they  are  entered.'^ 
Judgments,  in  regard  to  their  conclusive  effects  as  estoppels,  are  of 
two  classes:  in  personam  and  in  rem,^^ 

In  relation  to  the  jurisdiction  in  which  they  were  rendered,  judgments  are 
either  foreign  or  domestic."^ 

2.  Final  and  Interlocutory  Judgments.^^  —  Judgments  are  either 
interlocutory  or  final.^^  The  former  are  such  as  are  given  in  the 
progress  of  a  cause  upon  some  plea,  proceeding,  or  default,  which  is 
only  intermediate,  and  does  not  finally  determine  or  complete  the  suit, 
but  contemplates  further  proceedings  for  that  purpose.*"    A  judgment 


and  the  law  determined  by  the  court; 
as  in  case  of  judgment  upon  demurrer; 
secondly,  where  the  law  is  admitted 
by  the  parties,  and  the  facts  disputed; 
as  in  case  of  judgment  on  a  verdict: 
thirdly,  where  both  the  fact  and  the 
law  arising  thereon  are  admitted  by 
the  defendant;  which  is  the  case  of 
judgments  by  confession  or  default:  or 
lastly,  where  the  plaintiff  is  conviuce<l 
that  either  fact,  or  law,  or  both,  are 
insufficient  to  support  his  action,  and 
therefore  abandons  or  withdraws  his 
prosecution:  which  is  the  case  in  judg- 
ments upon  a  nonsuit  or  retraxit."  3 
Bl.  Com.  395,  followed  in  Derby  f. 
Jacques,  1  Cliff.  (U.  S.)  425,  432,  7 
Fed.  Cas.  No.  3,817. 

35.  Freeman  on  Judgments  (4th  ed.) 
§5. 

36.  Woodruff  v.  Taylor,  20  Vt.  65. 
[a]     "Writers  on  the  subject  divide 

legal  actions  and  judgments  into  three 
classes,  namely,  in  rem,  in  personam, 
and  in  rem  et  personam,  or  in  utramque, 
as  the  last  is  generally  denominated." 
Capelle  &  Duncan  v.  Baker's  Exec,  3 
Houst.    (Del.)   344,  363. 

As  to  judgments  in  rem,  see  infra, 
IX,  and  the  title  "Proceedings  in 
Rem." 

37.  Freeman  on  Judgments  (4th 
ed.),  §12.  As  to  foreign  judgments,  see 
infra,   XVIII. 

38.  As  to  final  and  interlocutory 
decrees  see  6  Standard  Proc.  742,  et 
seq. 

39.  3  Bl.  Com.  396.  Ala.— Elliott  v. 
Mayfield,  3  Ala.  223.  Conn.— Lockwood 
f.  Jones,  7  Conn.  431,  446.  W,  Va. 
State  V.  Hays,  30  W.  Va.  107,  118,  3 
S.  E.  177,  per  Snyder,  J. 

And  sec   infra,  this  section. 

[a]  In  New  York,  §1200,  Code  Civ. 
Proc,  provides  that  judgments  are 
either  interlocutory  or  final.  Potter  V. 
Eossiter,    109    App.    Div.    35,   95   N.  Y. 
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Supp.  1036;  White  v.  Gibson,  61  Misc. 
436,  113  N.  Y.  Supp.  983;  IMaeder  v. 
Wexler,  43  Misc.  19,  87  N.  Y.  Supp. 
402. 

40.  3  Bl.  Com.  396.  Ala.— Elliott  i-. 
Mayfield,  3  Ala.  223.  Conn.— Lock- 
wood  r.  .Tones,  7  Conn.  431,  446.  Ga. 
Nacoochee  Hvdraulic  Min.  Co.  r.  Davis, 
40  Ga.  309,  320.  Ky.— Turner  r.  Brow- 
dcr,  18  B.  Mon.  825.  See  also  Stephens 
r.  Blac  kburu  's  Trustees,  20  Kv.  L.  Kep. 
436,  46  S.  W.  6S0. 

[a]  Another  Definition. — "An  inter- 
locutory judgment  is  an  intermediate 
or  incomplete  judgment,  where  the 
rights  of  the  parties  are  settled  but 
something  remains  to  be  done.  As 
when  there  is  an  accounting  to  be  had, 
a  question  of  <lamages  to  be  ascer- 
tained, or  a  reference  required  to  de- 
termine the  amount  of  rent  due  for  use 
and  occupation."  Cambridge  Valley 
Nat.  Bank  r.  Lynch,  76  N.  Y.  514, 
quoted  in  White  v.  Gibson,  61  Misc. 
436,  113  N.  Y.  Supp.  983. 

\h]  "Mr.  Freeman,  at  §12  of  his 
work  on  judgments  says:  'Any  judg- 
ment or  decree,  leaving  some  further 
act  to  be  done  by  the  court  before  the 
rights  of  the  parties  are  determined,  is 
interlocutorv;  .  .  .'"  Adickes  r.  Al- 
lison,   21    sI   E.    245,    259. 

[c]  "The  interlocutory  judgments 
most  usually  spoken  of,"  says  Black- 
si  one,  volume  3,  p.  397,  "are  those  in- 
complete judgments  whereby  the  right 
of  the  plaintiff  is  indeed  established, 
but  the  quantum  of  damages  sustained 
by  him  is  not  ascertained."  Stedman 
r.  Poterie,  139  Pa.  100,  108,  21  Atl. 
219. 

[d]  A  judgment  for  the  plaintiff 
upon  a  plea  in  abatement,  where  leave 
is  given  the  defendant  to  answer  over, 
respondeat  ouster,  is  an  interlocutory 
judgment,  and  such  are  all  judgments 
that   do   not  fully   determine   the   con- 


JUDGMENTS 


771 


is  final  on  the  other  hand  which  disposes  of  the  issues  presented  in 
the  case,  determines  the  costs,  and  leaves  nothing  for  the  future 
consideration  of  the  court  ;*^  no  judgment  is  final  which    does    not 


troversy,  and  put  the  parties  out  of 
court.  State  v.  Hays,  30  W.  Va.  107, 
118,  3  S.  E.  177,  per  Snyder,  J. 

[e]  A  judgment  providing  for  an 
accounting  and  a  final  judgment  tliere- 
after  is  without  doubt  an  interlocutory 
judgment.  Potter  v.  Rossiter,  109  App. 
Div.  35,  95  N.  Y.  Supp.  1036.  See  also 
1  Standard  Proc. 

41.  Perkins  V.  Sierra  Nevada  S.  M. 
Co.,  10  Nev.  405,  quoted  in  Lake  v. 
King,  16  Nev.  215.  And  see  the  fol- 
lowing: U.  S. — Clark  v.  Kansas  City, 
172  U.  S.  334,  19  Sup.  Ct.  207,  43  L. 
ed.  813;  Bostwick  v.  Brinkerhoff,  106 
U.  S.  3,  1  Sup.  Ct.  15,  27  L.  ed.  73; 
Countv  of  St.  Clair  v.  Lovingston,  18 
Wall. '628,  21  L.  ed.  813.  Ind.— Pfeif- 
fer  t:  Crane,  89  Ind.  485  (it  is  the 
ultimate  determination  of  the  court  up- 
on .  the  whole  controversy  in  the  ac- 
tion);  Smith  r.  Graves  (Ind.  App.), 
108  N.  E.  168;  Wehmeier  V.  Mercan- 
tile Banking  Co.,  49  Ind.  App.  454,  97 
N.  E.  558.  Kan. — Brown  v.  Galena 
Min.,  etc.  Co.,  32  Kan.  528,  4 
Pac.  1013.  Ky.— Stephens  v.  Black- 
burn's Trustee,  20  Ky.  L.  Eep.  436,  46 
S.  W.  680;  Maysville  &  Lexington  E. 
Co.  V.  Punnett,  15  B.  Mon.  47.  Miss. 
Stebbins  v.  Niles,  13  Smed.  &  M.  307. 
Neb.— Hall  v.  Vanier,  7  Neb.  397.  Nev. 
California  State  Tel.  Co.  v.  Patterson, 
1  Nev.  150.  N.  Y. — Morris  v.  Morange, 
38  N.  Y.  172.  Ohio.— Phillips  v.  Mus- 
tard, 2  Ohio  Dec.  (Eeprint)  455.  Pa. 
Stedman  v.  Poterie,  139  Pa.  100,  108, 
21  Atl.  219.  S.  C— Adickes  v.  Allison, 
21  S.  C.  245,  259,  quoting  from  Free- 
man on  Judgments.  Va. — Salem  Loan 
Co.  i:  Kelsey,  115  Va.  382,  79  S.  E. 
329.  W.  Va.— State  v.  Hays,  30  W.  Va. 
107,  118,  3  S.  E.  177,  per  Snyder,  Judge. 

See  also  3  Bl.  Com.  396. 

[a]  "When  no  further  action  of  the 
court  is  required  in  order  to  determine 
the  rights  of  the  parties  in  the  action, 
it  is  final;  when  the  cause  is  retained 
for  further  action  it  is  interlocutory." 
Perkins  v.  Sierra  Nevada  S.  M.  Co.,  10 
Nev.  405,  quoted  in  Lake  v.  King,  16 
Nev.   215. 

[b]  Other  Statements. — A  judgment 
is  final  "when  it  terminates  the  liti- 
gation between  the  parties  on  the 
merits   of  the  case  and  leaves  nothing 


to  be  done  but  to  enforce  by  execu- 
tion what  has  been  determined. ' ' 
Doudell  V.  Shoo,  159  Cal.  448,  114  Pac. 
579. 

[e]  "A  final  judgment  is  one  that 
disposes  of  all  the  issues,  as  to  all 
the  parties  involved  in  the  controversy 
presented  by  the  pleadings,  to  the  full 
extent  of  the  power  of  the  court  to 
dispose  of  the  same. ' '  Smith  v.  Graves 
(Ind.  App.),  108  N.  E.  168.  To  the 
same  effect  are  Barnes  r.  Wagener,  169 
Ind.  511,  82  N.  E.  1037;  Keller  v.  Jor- 
dan, 147  Ind.  113,  46  N.  E.  343; 
Wehmeier  v.  Mercantile  Banking  Co., 
49  Ind.  App.  454,  97  N.  E.  558;  Hopp 
r.  Luken,  44  Ind.  App.  568,  89  N.  E. 
916;  Eife  v.  Diamond  Flint  Glass  Co., 
42  Ind.  App.  346,  85  N.  E.  726;  Neyens 
1-.  Flesher,  39  Ind.  App.  399,  79  N.  E. 
1087. 

[d]  "Final  judgments  are  such  as 
at  once  finish  the  proceedings,  by  de- 
claring that  the  plaintiff  either  has,  or 
has  not  entitled  himself  to  the  redress 
he  sought,  and  by  ascertaining  what 
amount  he  shall  recover."  Elliott  v. 
Mayfield,  3  Ala.  223.  And  see  3  Black- 
stone's  Com.  396.  See  also  the  fol- 
lowing: Conn. — Lockwood  v.  Jones,  7 
Conn.  431,  446.  Ga. — Nacoochee  Hy- 
draulic Min.  Co.  V.  Davis,  40  Ga.  309, 
320.  Ky.— Turner  v.  Browder,  18  B. 
Mon.  825.  Minn. — Deuel  r.  Hawke,  2 
Minn.  50,  57.  Ohio. — Towner  v.  Wells, 
8  Ohio  136,  141.  Pa.— Stedman  v. 
Poterie,  139  Pa.  100,  108,  21  Atl.  219; 
Mahoning  County  Bank's  Appeal,  32 
Pa.  158. 

[e]  "A  final  judgment  is  one  that 
disposes  of  the  case,  either  by  dismiss- 
ing it  before  a  hearing  is  had  upon  the 
merits,  or  after  trial,  by  rendering 
judgment  either  in  favor  of  the  plain- 
tiff or  defendant."  Hall  v.  Vanier,  7 
Neb.  397. 

[f]  "A  final  judgment  does  not 
necessarily  pass  upon  the  merits  of  an 
action;  as,  when  unreversed  and  un- 
appealed  from,  it  would  not  bar  an- 
other action  from  the  same  cause.  It 
simply  terminates  the  case  then  pend- 
ing, subject  to  appeal  or  review  on 
error."  Phillips  v.  Mustard,  2  Ohio 
Dec.   (Eeprint)   455. 

[g]  A    judgment    becomes     perfect 
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terminate  the  litigation  between  the  parties  to  the  suit.^^  j^  jg  true 
that  it  is  not  essential  that  the  judgment  should  settle  all  the  rights 
existing  between  the  parties  to  the  suit;  all  that  is  required  to  make 
final  is  that  it  should  determine  the  issues  involved  in  the  particular 
action  ;^^  it  is  none-the-less  final  because  some  future  orders  of  the 
court  may  become  necessary  to  carry  it  into  effect.*^    A  judgment  that 


and  final  when  a  party  is  entitled  to 
an  execution  upon  it.  White  Eiver 
Bank  v.  Downers  &  Trustees,  29  Vt. 
332. 

[h]  Bouvier  says:  "A  final  judg- 
ment is  one  which  puts  an  end  to  the 
suit."  Nacoochee  Hydraulic  Min.  Co. 
V.  Davis,  40  Ga.  309,  "320;  Valentine  f. 
Central  Nat.  Bank,  10  Abb.  N.  Cas. 
(N.  Y.)  188. 

[i]  A  general  judgment  upon  a  gen- 
eral verdict  is  clearly  a  final  judgment 
for  the  debt.  In  re  Fulton's  Estate, 
51  Pa.  204,  211. 

As  to  what  constitutes  a  final  judg- 
ment when  determining  the  right  to 
appeal,  see  2  Standard  Proc.  1G2,  et 
seq. 

As  to  final  judgment  as  res  adjudi- 
cata,  see  the  title   "Res  Adjudicata." 

As  to  finality  of  default  judgments 
see  infra,  V. 

As  to  finality  of  judgment  on  the 
pleadings,  see  infra,  VII. 

Judgment  on  nonsuit  as  final  judg- 
ment, see  7  Standard  Proc.  651,  691. 

Dismissal  as  final  judgment,  see  7 
Standard  Proc.  683,  691. 

42.  See  the  following:  U.  S.— Clark 
V.  Kansas  City,  172  U.  S.  334,  19  Sup. 
Ct.  207,  43  L.  ed.  813;  Bostwick  r. 
Brinkerhoff,  106  U.  S.  3,  1  Sup.  Ct. 
15,  27  L.  ed.  73;  County  of  St.  Clair 
v.  Lovingston,  18  Wall.  628,  21  L.  ed. 
813.  Colo.— Dusing  r.  Nelson,  7  Colo. 
184,  2  Pac.  922.  Conn.— Treadway  v. 
Coe,  21  Conn.  283.  Ind.— State  v. 
Derry,  171  Ind.  18,  26,  85  N.  E.  765. 
Minn. — Deuel  r.  Hawke,  2  Minn.  50,  57. 
Neb.— Hall  r.  Vanier,  7  Neb.  397.  Nev. 
California  State  Tel.  Co.  v.  Patterson, 
1  Nev.  150.  N,  Y.— Valentine  V.  Cen- 
tral Nat.  Bank,  10  Abb.  N.  C.  188. 
Tex. — Linn  v.  Arambould,  55  Tex.  611; 
Busby  V.  Schrank  (Tex.  Civ.  App.),  174 
S.  W.  295;  Gulf,  etc.  Ey.  Co.  r.  Stephen- 
son (Tex.  Civ.  App.),  26  S.  W.  236, 
judgment  must  dispose  of  the  issues 
presented  to  be  a  final  judgment.  Utah. 
North  Point  Consol.  Irr.  Co.  v.  Utah 
Canal  Co.,  14  Utah  155,  46  Pac.  824. 
Va. — Salem  Loan  Co.  r.  Kelsey,  115  Va. 
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382,  79  S.  E.  329;  Burch  v.  Hardwicke, 
23  Graft.    (64  Va.)   51. 

See  generally  supra,  I;  and  the  cases 
cited  in  the  preceding  note. 

[a]  Other  Statements. — (1)  "If  the 
judgment  is  not  one  which  disposes  of 
the  whole  case  on  its  merits,  it  is  not 
final."  Bostwick  v.  Brinkerhoff,  106 
U.  S.  3,  1  Sup.  Ct.  15,  27  L.  ed.  73, 
quoted  in  Clark  v.  Kansas  Citv,  172  U. 
S.  334,  19  Sup.  Ct.  207,  43  L."  ed.  467. 
(2)  If  a  judgment  entered  in  a  cause 
does  not  put  an  end  to  the  action,  but 
leaves  something  further  to  be  done  be- 
fore the  rights  of  the  parties  are  de- 
termined, it  is  interlocutory  and  not 
final.  To  be  final  it  must  end  the  par- 
ticular suit  in  which  it  is  entered. 
Dusing  r.  Nelson,  7  Colo.  184,  2  Pac. 
922.  (3)  "The  general  rule  is  that  a 
judgment,  to  be  final,  must  dispose  of 
the  case  as  to  all  the  parties  and  the 
whole  subject-matter  in  dispute."  State 
r.  Derrv,  171  Ind.  18,  26,  85  N.  E. 
765,  131  Am.  St.  Rep.  237.  (4)  "A 
judgment,  to  be  final,  must  dispose  of 
the  case  as  to  all  the  parties,  and 
finally  dispose  of  the  subject-matter  of 
the  litigation  on  the  merits  of  the  case. 
Champ  V.  Kendrick  (Ind.  Sup.),  30  N. 
E.  635.  Bouvier  defines  a  final  judg- 
ment as  used  in  opposition  to  inter- 
locutory as  'a  final  judgment  is  a  judg- 
ment which  ends  the  controversy  be- 
tween the  parties  litigant.'  "  North 
Point  Consol.  Irrigation  Co.  r.  Utah  & 
Salt  Lake  Canal  Co.,  14  Utah  155,  164, 
46  Pac.  824.  (5)  "A  judgment  does 
not  become  absolutely  final  while  it  is 
still  within  the  control  of  the  trial 
court  and  subject  to  be  amended  or 
set  aside."  Citv  of  Chicago  v.  Wolf, 
86  HI.  App.  286." 

43.  Belt  r.  Davis,  1  Cal.  134;  Perkins 
r.  Sierra  Nevada  S.  M.  Co.,  10  Nev. 
405-13. 

44.  Perkins  r.  Sierra  Nevada  S.  M. 
Co.,  10  Nev.  405-14. 

[a]  "The  character  of  the  judg- 
ment must  be  tested  by  its  operation 
on  the  objects  sought  to  be  attained  by 
the  proceeding.    If  the  cause  be  deter- 
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determines  the  right,  but  does  not  give  the  relief,  is  not  final/^ 

III.  GENERAL  IIEQUISITES.*«  —  A,  Authority  of  Judge. 
1.  Generally.  —  A  judgment,  to  be  valid,  must  be  rendered  either  by 
a  judge  de  jure  or  de  facto.*^ 

2.  Judge  De  Facto.  —  Judgments  rendered  by  a  judge  de  facto 
in  eases  within  the  jurisdiction  of  the  court  are  valid.*^  Such  judg- 
ments cannot  be  attacked  collaterally,*'*  since  the  authority  of  a  de 
facto  judge  can  only  be  questioned  in  a  direct  proceeding  to  contest 
his  right  to  hold  or  exercise  the  office„^" 

3.  Disqualified  Judge.  —  a.  When  Judgment  Void.  —  A  judgment 
rendered  by  a  judge  who  is  disqualified  by  statute  from  hearing  the 
cause,  is  void.^^    Provisions  that  the  judge  "shall  not  act,"  "shall  not 


mined  on  its  merits,  if  the  rights  con- 
troverted between  the  parties  be  set- 
tled, the  decree  will  be  final,  although 
ulterior  proceedings  to  carry  the  judg- 
ment into  effect  may  be  required." 
Cannon  v.  Hemphill,  7  Tex.  184,  194. 

45.  Bank  of  Kentucky  v.  Allen,  8 
Ky.  L.  Eep.  36.  But  a  judgment  was 
final  where  it  disposed  of  all  the  issues 
in  the  suit,  although  it  failed  to  name 
the  precise  amount  of  the  recovery, 
this  depending  upon  the  calculation  of 
the  interest  which  was  referred  to  the 
clerk.  Adickes  v.  Allison,  21  S.  C.  245, 
259. 

46.  As  to  form  and    sufficiency    of 

judgment  generally  see  infra,  XI. 

As  to  rendition  of  judgment  general- 
ly see  infra,  X,  A. 

47.  Bishop  V.  Nelson,  83  111.  601; 
Hoagland  r.  Creed,  81  111.  506.  See 
also  the  title   "Judicial  Officers." 

48.  U.  S. — See  Keene  v.  M  'Donough, 
8  Pet.  308,  8  L.  ed.  955.  Ala.— Sellers 
t\  Smith,  143  Ala.  566,  39  So.  356; 
Masterson  v.  Matthews,  60  Ala.  260; 
Eif  parte  Eoundtree,  51  Ala.  42.  Cal. 
Merced  Bank  v.  Eosenthal,  99  Cal.  39, 
31  Pac.  849,  33  Pac.  732.  Me.— Wood- 
side  V.  Wagg,  71  Me.  207.  Okla.— Cul- 
lins  r.  Overton,  7  Okla.  470,  54  Pac. 
702.  Ore. — Hamlin  v.  Kassafer,  15 
Ore.  456,  15  Pac.  778,  3  Am.  St.  Eep. 
176.  W.  Va.— Tower  i:  Whip,  53  W. 
Va.  158,  44  S.  E.  179,  63  L.  E.  A.  937; 
State  V.  Carter,  49  W.  Va.  709,  39  S.  E. 
611. 

[a]  Public  Policy. — Judgments  ren- 
dered by  a  judge  de  facto  must  be  held 
valid  where  they  concern  the  public  or 
the  rights  of  third  parties  who  have 
an  interest  in  the  same.  People  r. 
Knopf,  183  111.  410,  56  N.  E.  155; 
Leach   ;;.  People,  122  111.  420,  12  N.  E. 


726;  People  v.  Lieb,  85  111.  484;  People 
V.  Kizer,   151  111.  App.  6. 

[bj  Objections  to  his  authority  must 
be  presented  at  the  trial  or  they  are 
waived.  Ind. — State  ex  rel.  Cropper  v. 
Murdock,  86  Ind.  124;  Feaster  r.  Wood- 
fill,  23  Ind.  493.  Pa.— Campbell  v. 
Com.,  96  Pa.  344.  S.  C— State  v.  Anone, 
2  Nott  &  McC.  27. 

As  to  method  of  taking  objection, 
see  the  title  "Judicial  Officers." 

49.  Ind. — Eogers  r.  Beauchamp,  1  N. 
E.  185;  State  ex  rel.  Cropper  v.  Mur- 
dock, 86  Ind.  124;  Case  v.  State,  5 
Ind.  1.  Minn.— Burt  v.  Winona  &  St. 
P.  E.  Co.,  31  Minn.  472,  18  N.  W.  285, 
289.  N.  Y. — Pepin  t.  Lachenmeyer,  45 
N.  Y.  27;  Eead  v.  City  of  Buffalo,  4 
Abb.  Dec.  22;  Ostrander  r.  People,  29 
Hun  513.  Ore. — Hamlin  v.  Kassafer,  15 
Ore.  456,  15  Pac.  778,  3  Am.  St.  Eep. 
176.  Pa.— Campbell  v.  Com.,  96  Pa. 
344.  S.  C— Taylor  r.  Skrine,  3  Brev. 
516.  Tenn.— Blackburn  v.  State,  3 
Head  690. 

See  infra,  XVII,  A. 

50.  Ind. — Baker  v.  Wambaugh,  99 
Ind.  312.  Mass.— Sheehan 's  Case,  122 
Mass.  445,  23  Am.  Eep.  374.  N.  Y. 
Pepin  V.  Lachenmeyer,  45  N.  Y.  27. 
Compare,  Merced  Bank  r.  Eosenthal,  99 
Cal.  39,  31  Pac.  849,  33  Pac.  732.  See 
generally  the  title  "Officers." 

51.  Ala. — Heydenfeldt  r.  Towns,  27 
Ala.  423;  State  ex  rel.  Claunch  r.  Castle- 
berry,  23  Ala.  85.  Cal.— Estate  of 
White,  37  Cal.  190;  People  ex  rel.  Car- 
rillo  i:  De  La  Guerra,  24  Cal.  73.  Fla. 
Ochus  V.  Sheldon,  12  Fla.  138.  Ga. 
McMillan  v.  Nichols,  62  Ga.  36.  Com- 
ixire,  Eogers  r.  Felker,  77  Ga.  46.  Ind. 
Feehheimer  r.  Washington,  77  Ind.  366. 
But  see  Sniythe  v.  Scott,  3  West- 
ern  Eep.   746,  that  parties  may  waive 
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disqualification.  La. — Rhea's  Succes- 
sion, 31  La.  Ann.  323.  Md.— Bucking- 
ham V.  Davis,  9  Md.  324.  Mass.— Aid- 
rich,  Applt.,  110  Mass.  189;  Hall  v. 
Thayer,  105  Mass.  219;  Bacon,  Applt., 
7  Gray  391;  Gay  r.  Minot,  3  Cush.  352; 
Sigourney  v.  Sibley,  21  Pick.  101,  32 
Am.  Dec.  248,  and  note;  Coffin  v.  Cot- 
tle, 9  Pick.  287;  Cottle,  Applt.,  5  Pick. 
483.  Mich. — Horton  V.  Howard,  79 
Mich.  642,  44  N.  W.  1112,  19  Am.  St. 
Eep.  198;  West  v.  Wheeler,  49  Mich. 
505,  13  N.  W.  836;  Shannon  v.  Smith, 
31  Mich.  451;  Peninsular  Ey.  Co.  r. 
Howard,  20  Mich.  18,  25.  Nev. — Frevert 
V.  Swift,  19  Nev.  363,  11  Pac.  273. 
N.  H.— Bedell  v.  Bailey,  58  N.  H.  62; 
Stearns  v.  Wright,  51  N.  H.  600.  Com- 
pare, Fowler  r.  Brooks,  64  N.  H.  423, 
13  Atl.  417.  N.  Y.—In  re  Dodge,  etc. 
Mfg.  Co.,  77  N.  Y.  101,  33  Am.  Eep. 
579;  7)1  re  Eyers,  72  N.  Y.  1,  28  Am. 
Rep.  88;  Oakley  v.  Aspinwall,  3  N.  Y. 
547;  Edwards  v.  Eussell,  21  Wend.  63; 
Foot  V.  Morgan,  1  Hill  654;  Matter  of 
Hancofk,  27  Hun  78;  Darling  v.  Pierce, 
15  Hun  542;  People  r.  Tweed,  50  How. 
Pr.  434;  Schoonmaker  r.  Clearwater,  41 
Barb.  2(X);'Wigand  v.  Dejonge,  8  Abb. 
N  C.  260.  Tenn.— Eeams  r.  Kearns,  5 
Coldw.  217;  Pierce  v.  Bowers,  8  Baxt. 
353.  But  see  Wroe  r.  Greer,  2  Swan 
172  (that  parties  may  waive  disqualifi- 
cation); Eeams  r.  Kearns,  supra  (that 
in  courts  not  of  record  parties  may 
waive  disqualification).  Tex. — Lee  r. 
British- American  Mtg.  Co.,  115  S.  W. 
320;  Newcome  v.  Light,  58  Tex.  141, 
44  Am.  Rep.  604;  Chambers  r.  Hodges, 
23  Tex.  105;  Garrett  v.  Gaines,  6  Tex. 
435;  Abrams  r.  State,  31  Tex.  Crim. 
449,  20  S.  W.  987.  See  also  Pearce  v. 
Atwood,  13  Mass.  324. 

[a]  The  judgment  (1)  is  not  ren- 
dered valid  by  the  circumstance  that 
no  exception  was  taken  to  his  juris- 
diction (State  ex  rcl.  Claunch  v.  Castle- 
berry,  23  Ala.  85),  (2)  nor  because  the 
parties  consented  to  his  acting.  Oak- 
ley V.  Aspinwall,  3  N.  Y.  547;  Cham- 
bers V.  Hodges,  23  Tex.  105. 

[b]  The  affirmance  of  the  judgment 
imparts  no  validity  to  it.  Matter  of 
Hancock,  27  Hun  (N.  Y.)  78;  Cham- 
bers  V.    Hodges,   23   Tex.    104. 

[c]  When  the  statutory  disqualifica- 
tion of  relationship  is  prohibitive,  the 
judgment  is  void.  Horton  v.  Howard, 
79  Mich.  642,  44  N.  W.  1112,  19  Am. 
St.  Rep.  198.  Compare,  Fowler  v. 
Brooks,    64    N.    H.   423,     13     Atl.     417. 
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Also  Hine  v.  Hussey,  45  Ala.  496;  Beall 
V.  Sinquefield,  73  Ga.  48  (holding  that 
parties  may  waive  disqualification  of 
relationship). 

[d]  Where  a  judge  Is  prohibited  by 
law  from  taking  any  part  in  the  de- 
cision of  a  cause  in  which  he  has  acted 
as  attorney  or  counsel,  a  judgment  ren- 
dered by  him  therein  is  void.  Woody 
r.  State  (Tex.  Crim.),  69  S.  W.  155; 
Graham  v.  State,  43  Tex.  Crim.  110,  63 
S.  W.  558;  Lee  ■t".  British- American 
Mortgage  Co.,  51  Tex.  Civ.  App.  272, 
115  S.  W.  320;  Johnson  r.  Johnson 
(Tex.  Civ.  App.),  89  S.  W.  1102. 

fe]  Who  May  Attack. — Collateral 
Attack. — The  grantee,  under  a  judg- 
ment in  foreclosure,  who  does  not  rely 
uj)on  the  title  thus  acquired,  but  upon 
title  acquired  from  a  different  source, 
may  attack  the  judgment  and  may  do 
.so  collaterallv.  Horton  r.  Howard,  79 
I\rich.  642,  44  N.  W.  1112,  19  Am.  St. 
Rep.  198.  See  also  Pierce  v.  Bowers,  8 
Baxt.  (Tenn.)  353,  that  judgment  may 
be  attacked  collaterallv,  and  infra, 
XVII,  A. 

ff ]  Objection  may  be  raised  on  ap- 
peal for  the  first  time.  Eichardson  v. 
Welcome,  6  Cush.  (Mass.)  331.  See 
also  Peninsular  E.  E.  Co.  r.  Howard, 
20  Mich.  18,  26.  Contra,  Crozier  v.  Good- 
win, 1  Lea  (Tenn.)   125. 

[g]  Disqualification  of  Probate 
Judge. — ' '  The  statutes  of  several  states 
have  provided  that  a  judge  of  probate 
shall  not  sit  in  a  cause  in  which  he 
is  interested.  ...  In  such  cases,  it 
has  been  held  that  the  acts  of  a  judge 
of  probate,  over  an  estate  in  which  he 
is  interested,  were  void  absolutely.  In 
such  case,  the  judge  could  have  no 
jurisdiction,  as  he  was  prohibited  from 
sitting  or  actii;ig  in  the  cause  by  ex- 
press provision  of  the  statute.  Wal- 
dron  V.  Berry,  51  N.  H.  136.  Such  has 
been  held  to  be  the  law  in  New  York, 
under  a  similar  statute  provision.  Ed- 
wards V.  Eussell,  21  Wend.  63;  Low  v. 
Rice,  8  Johns.  409;  Clayton  v.  Per  Dun, 
13  Johns.  218;  Colvin  v.  Luther,  9  Cow. 
61;  Striker  v.  Mott,  6  Wend.  465; 
Oakley  r.  Aspinwall,  3  N.  Y. 
548.  Similar  decisions  have  been 
made  in  Massachusetts,  under  similar 
laws.  Cottle,  Apt.,  5  Pick.  483;  Coffin 
c.  Cottle,  9  Pick.  287;  Sigourney  i".  Sib- 
ley, 21  Pick.  101.  ...  22  Pick.  507; 
Davis  V.  Allen,  11  Pick.  466;  Bacon, 
Apt.,  7  Grav  391;  Gay  v.  Minot,  3  Cush. 
352."    Stearns  r.  Wright,  51  N.  H.  600, 
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sit,"  "shall  not  preside,"  "shall  not  have  any  voice,"  is  "incapacitated 
to  act, ' '  are  held  to  be  of  a  prohibitory  character.^^ 

b.  When  Judgment  Voidable.  —  In  jurisdictions  where  the  statute 
is  not  prohibitive  but  merely  an  expression  of  the  common  law,^^ 
or  where  no  prohibitory  statute  exists,  and  the  common  law  rule  is 
followed,  the  judgment  is  merely  voidable.^^  At  common  law,  the 
disqualifying  interest  of  a  judge  does  not  affect  the  jurisdiction  and 
is  merely  ground  for  setting  aside  the  judgment  on  appeal.^^ 

e.  Where  No  Other  Competent  Judge.  —  Wlien  the  judicial  power 
has  been  confided  to  one  judge,  he  may  take  such  cognizance  of  the 
case  as  is  absolutely  necessary,  and  may,  if  necessary,  render  the 
judgment.^® 


608.  See  also  Estate  of  White,  37  Cal. 
190.  But  see  as  to  New  York,  Code 
Civ.  Proc,  §2477.  Also  In  re  Hopkius, 
2  N.  Y.  Supp.  322. 

[h]  Act  Insufficient  To  Disqualify. 
Contributing  to  a  fund  raised  to  pro- 
cure a  witness  to  testify  in  the  case 
on  behalf  of  the  prosecution  while 
reprehensible  is  not  such  an  interest  as 
to  make  the  judgment  rendered  a  nul- 
lity. Foreman  r.  Hunter,  59  Iowa  550, 
13  N.  W.  659. 

52.  Cal.— Estate  of  White,  37  Cal. 
190;  People  ex  rel.  Carrillo  v.  De  La 
Guerra,  24  Cal.  73,  77.  Md.— Bucking- 
ham V.  Davis,  9  Md.  324.  Mass.— Aid- 
rich,  Applt.,  110  Mass.  189;  Hall  v. 
Thaver,  105  Mass.  219,  7  Am.  Eep.  513. 
N.  H.— Bedell  v.  Bailey,  58  N.  H.  62. 
N.  Y.— Foot  V.  Morgan,  1  Hill  654; 
Matter  of  Hancock,  27  Hun  78;  Wigand 
V.  Dejonge,  8  Abb.  N.  C.  260.  Tenn. 
Beams  v.  Kearns,  5  Coldw.  217;  Pierce 
V.  Bowers,  8  Baxt.  353.  Tex.— New- 
come  V.  Light,  58  Tex.  141,  44  Am.  Eep. 
604. 

But  see  Pettigrew  v.  Washington 
County,  43  Ark.  33;  Hanly  v.  Adams, 
15  Ark.  232  (where  constitution  pro- 
vided that  judge  "shall  not  preside," 
and  it  was  held  that  objection  was 
waived  because  not  seasonably  made). 

53.  Ala. — Jeffersonian  Publishing  Co. 
r.  Billiard,  105  Ala.  576,  17  So.  112. 
Ga.— Eogers  r.  Felker,  77  Ga.  46.  N.  H. 
Fowler  v.  Brooks,  64  N.  H.  423,  13  Atl. 
417,  10  Am.  St.  Eep.  425;  Stearns  v. 
Wright,  51  N.  H.  600;  Gorrill  V.  Whit- 
tier,  3  N.  H.  265. 

[a]  Relationship  to  Party. — In  Ala- 
bama judgments  rendered  by  a  judge 
related'  to  one  of  the  parties  within 
the  prohibited  degrees  of  consanguinity 
is  voidable,  not  void.  Trawick  v.  Tra- 
wick,  67  Ala.  271;  Plowman  v.  Hender- 


son, 59  Ala.  559;  Hayes  v.  Collier,  47 
Ala.  726;  Hine  v.  Hussey,  45  Ala.  496; 
Heydenfeldt  v.  Towns,  27  Ala.  423. 
This  is  also  the  rule  in  South  Carolina. 
Jeflfers  v.  Jeffers,  89  S.  C.  244,  71  S.  E. 
810. 

54.  Ala. — Trawick  v.  Trawick,  67 
Ala.  271;  Heydenfeldt  V.  Towns,  27 
Ala.  423;  Ex  parte  Dow,  7  Ala.  App. 
437,  62  So.  261.  Ohio.— Gregory  v. 
Cleveland,  C.  &  C.  E.  E.  Co.,  4  Ohio 
St.  675.  W.  Va.— Butcher  v.  Kunst,  65 
W.  Va.  384,  64  S.  E.  967;  Forest  Coal 
Co.  V.  Doolittle,  54  W.  Va.  210,  46  S.  E. 
238;  Findley  v.  Smith,  42  W.  Va.  299, 
26  S.  E.  370. 

55.  Ga. — McMillan  v.  Nichols,  62 
Ga.  36.  Mass.— Cottle,  Apt.,  5  Pick. 
483.  N.  H.— Stearns  v.  Wright,  51  N. 
H.  600,  607;  Moses  i\  Julian,  45  N.  H. 
52,  84  Am.  Dec.  114;  Gorrill  v.  Whit- 
tier,  3  N.  H.  265,  268.  Nev.— Frevert 
V.  Swift,  19  Nev.  363,  11  Pac.  273. 
Eng, — Dimes  r.  Grand  Junction  Canal 
Co.,  17  Jur.  73,  16  Eng.  L.  &  Eq.  63; 
Hesketh  v.  Braddock,  3  Burr.  1847,  97 
Eng.  Eeprint  1130. 

56.  Matter  of  Eyers,  72  N.  Y.  1,  12, 
28  Am.  Eep.  88;  Forest  Coal  Co.  v.  Doo- 
little, 54  W.  A^a.  210,  46  S.  E.  238.  See 
also:  Ala. — Heydenfeldt  v.  Towns,  27 
Ala.  423.  Mass. — Pierce  v.  Atwood,  13 
Mass.  324,  340.  N.  J.— Com.  v.  Eyan, 
5  Mass.  92;  Peck  v.  Freeholders,  20  N. 
J.  L.  457.  N,  Y.— Matter  of  City  of 
Eochester,  208  N.  Y.  188,  101  N.  E. 
875;  Leonard  v.  Mulrv,  93  N.  Y.  392; 
Matter  of  Leefe,  2  Barb.  Ch.  39;  Wash- 
ington Ins.  Co.  r.  Price,  1  Hopk.  Ch. 
1;  Mooers  i\  White,  6  Johns.  Ch.  360; 
Ten  Eick  v.  Simpson,  11  Paige  177; 
People  ex  rel.  Morris  v.  Edmonds,  15 
Barb.  529.  Eng. — Thellusson  v.  Een- 
dlesham,  7  H.  L.  Cas.  429,  11  Eng.  Ee- 

I  print  172;  Matter  of  Parishes  of  Great 
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fl  Rendition  of  Formal  Judgment.  — The  judge  of  a  court  who  is 
disqualified  in  a  cause  by  reason  of  interest  may,  however,  properly 
enter  a  formal  judgment  directed  by  the  appellate  court,  as  in  such 
case  he  is  not  required  to  exercise  any  judgment  or  discretion.^^ 
Waiver.  —  When  the  statutory  disqualification  is  absolute  and 


e. 


the  judgment  therefore  void,  there  can  be  no  waiver.^*  When,  how- 
ever, the  judgment  is  merely  voidable,  the  disqualification  may  be 
waived  by  act  of  the  parties.^^ 

f.     Application  of  Rides.  —  These  rules  apply  to  appellate  as  well 
as  to  the  lower  courts,^*^  and  also  to  tribunals  other  than  courts  who 


Charte   &   Kennington,   2   Str.   1173,   93 
Eiig.  Eeprint  1107. 

[aj  The  reason  is  that  if  he  should 
fail  to  act  there  would  be  no  moans  of 
proceeding  in  the  matter,  and  the  party 
would  be  without  remedy.  Matter  of 
Eyers,  72  N.  Y.  1,  12,  28  Am.  Rep. 
88. 

[b]  A  change  of  venue  should  be 
granted  when  there  is  no  other  .judge 
in  the  county  having  jurisdiction.  Es- 
tate of  White,  37  Cal.  190. 

57.  Collins  v.  Overton,  7  Okla.  470, 
54  Pac.  702. 

[a]  In  Florida,  when  a  judge  is  dis- 
qualified the  judge  of  another  circuit 
upon  application  of  a  party  to  a  cause 
pending  in  one  circuit  in  which  the 
judge  of  the  circuit  is  disqualified,  may 
hear  and  determine  a  demurrer  to  pleas 
in  such  cause,  he  may  enter  final  judg- 
ment upon  sustaining  such  demurrer, 
where  the  party  does  not  desire  to 
amend  or  plead  over,  and  where  such 
final  judgment  is  one  that  can  legally 
be  entered  in  vacation  or  between 
terms.  Simonton  v.  State,  44  Fla.  289, 
31  So.  831. 

As  to  effect  on  formal  acts  generally 
see  the  title  "Judicial  Officers." 

58.  Cal. — People  ex  rel.  Carrillo  v. 
De  La  Guerra,  24  Cal.  73.  Mass. — Sig- 
ourney  r.  Sibley,  21  Pick.  101,  32  Am. 
Dec.  248;  Richardson  v.  Welcome,  6 
Cush.  331.  Mich. — Peninsular  E.  R.  Co. 
V.  Howard,  20  Mich.  18,  25.  N.  Y. 
Oakley  i\  Aspinwall,  3  N.  Y.  547; 
Chambers  v.  Clearwater,  1  Keyes  310, 
314;  Clayton  v.  Per  Dun,  13  Johns. 
218;  Low  v.  Rice,  8  Johns.  409;  Mat- 
ter of  Hancock,  27  Hun  78,  82;  Schoon- 
maker  v.  Clearwater,  41  Barb.  200; 
Converse  v.  McArthur,  17  Barb.  410; 
Queens-Nassau  Mtg.  Co.  f.  Graham,  157 
App.  Div.  489,  142  N.  Y.  Supp.  589. 
Tex. — Chambers  v.  Hodges,  23  Tex.  105, 
113. 

[a]    Neither    appearance,    going    to 
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trial  or  failure  to  make  the  objection 
in  the  lower  court  waives  the  dis- 
qualification. Cal. — People  ex  rel.  Car- 
rillo r.  De  La  Guerra,  24  Cal.  73.  Mass. 
Sigourney  v.  Sibley,  21  Pick.  101,  32 
Am.  Dec.  248.  N.  Y.— Clayton  r.  Per 
Dun,  13  Johns.  218;  Low  r.  Rice,  8 
Johns.  409;  Schoonmaker  v.  Clearwater, 
41  Barb.  200. 

59.  Ala. — Haves  v.  Collier,  47  Ala. 
726;  Hine  r.  Husscv,  45  Ala.  496,  513. 
Ga.— McMillan  r.  Nichols,  62  Ga.  36. 
Tenn. — Pierce    r.   Bowers,   8   Baxt.    353. 

[a]  Waiver  by  Act  of  Parties. 
"When  any  cause  of  recusation  or  ex- 
ception to  a  judge  exists,  such  as  that 
he  is  interested  in  the  result  of  a  suit, 
or  is  related  to  the  parties,  or  has  beeu 
of  counsel,  or  the  like,  his  acts  and 
proceedings  as  judge,  though  erroneous, 
are  ordinarily  voidable,  not  absolutely 
void.  .  .  .  But  in  such  cases,  the  jur- 
isdiction may  be  prorogued,  or  the 
exception  waived,  by  a  plaintiff  who 
brings  his  cause  before  a  judge  who 
is  known  to  him  to  be  disqualified  to 
try  it;  or,  by  a  defendant  who,  know- 
ing the  existence  of  just  grounds  of 
recusation,  appears,  and,  without  ob- 
jecting, makes  defense."  Stearns  v. 
Wright,  51  N.  H.  600,  608;  Moses  V. 
Julian,  45  N.  H.   52,  84   Am.  Dec.   114. 

[b]  Failure  To  Object. — There  may 
also  be  a  waiver  by  failing  to  raise  the 
objection  at  the  trial.  Ark. — Petti- 
grew  r.  Washington  County,  43  Ark. 
33;  Sweeptzer  r.  Gaines,  19  Ark.  96; 
Shropshire  r.  State,  12  Ark.  190.  Ga. 
Rogers  r.  Felker,  77  Ga.  46;  McMil- 
lan r.  Nichols,  62  Ga.  36.  la.— Ells- 
worth v.  Moore,  5  Iowa  486.  S.  C. 
Jeffers  i\  Jeffers,  89  S.  C.  244,  71  S.  E. 
810;  Ex  imrte  Hilton,  64  S.  C.  201,  41 
S.  E.  978,  92  Am.  St.  Rep.  800. 

60.  N.  H.— Gorrill  r.  Whittier,  3  N. 
H.  265,  268.  N.  Y.— Oakley  v.  Aspin- 
wall, 3  N.  Y.  547;  Converse  r.  Mc- 
Arthur, 17  Barb.  410.     Wis.— Walker  v. 
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by  statute  have  been  given  power  in  special  eases  to  render  judg- 
ments.'^^ 

B.  Jurisdiction  of  Court-C^  —  1.  Generally,  —  It  is  well  settled 
that  a  valid  judgment  cannot  be  rendered  unless  the  court  has  juris- 
diction of  the  parties  and  the  subject-matter,*'^  and  the  jurisdiction 


Eogan,  1  Wis.  511.  Eng.— Hesketli  v. 
Braddock,  3  Burr.  1847,  97  Eng.  Re- 
print 1130;  Queen  v.  Justices  of  Lon- 
don, 18  Q.  B.  42],  118  Eng.  Reprint 
156;  Queen  v.  Justices  of  Suffolk,  18 
Q.  B.  416,  118  Eng.  Reprint  156;  Queeu 
V.  Justices  of  Hertfordshire,  6  Q.  B. 
753,  115  Eng.  Reprint  284. 

[a]  A  judgment  rendered  by  an  ap- 
pellate court,  one  of  whose  members 
acted  as  attorney  in  the  cause,  is  void. 
Seaward  v.  Tasker,  143  N.  Y.  Supp. 
257. 

[b]  When  a  member  of  the  appel- 
late court  sat  as  judge  in  the  lower 
court,  the  judgment  will  be  reversed. 
Duryea  v.  Traphagen,  84  N.  Y.  652. 
And  see  Case  v.  Hoffman,  100  Wis.  314, 
72  N.  W.  390,  74  N.  W.  220,  75  N.  W. 
945,  44  L.  R.  A.  728,  that  such  a  judg- 
ment is  void,  except  when  his  pres- 
ence is  necessary  to  make  a  quorum 
and  the  statute  specially  permits  him 
to  sit   under  those  circumstances. 

61.  Blaisdell  v.  Inhabitants  of  Town 
of  York,  110  Me.  500,  87  Atl.  361; 
Conant's  Appeal,  102  Me.  477,  67  Atl. 
564. 

[a]  At  common  law  the  fact  that 
the  person  acting  in  a  judicial  capacity 
had  a  personal  interest  in  the  result 
did  not  make  the  judgment  void,  but 
was  a  mere  error  or  irregularity  not 
going  to  the  jurisdiction,  but  to  be  cor- 
rected only  on  appeal,  or  in  some  review- 
ing tribunal  provided  for  that  pur- 
pose. In  accordance  with  these  prin- 
ciples it  has  been  held,  and  it  appears 
to  be  the  settled  rule,  that,  where  the 
determination  of  the  interested  tribun- 
al is  required  to  be  reported  to  an- 
other body  for  correction,  and  confirma- 
tion and  opportunity  is  there  afforded 
after  reasonable  notice  to  make  objec- 
tions on  account  of  such  interest,  a 
failure  to  appear  and  make  the  objec- 
tion operates  as  a  waiver  and  precludes 
the  party  from  afterwards  raising  it 
or  claiming  that  the  determination  is 
for  that  reason  void.  There  was  an 
exception  to  this  rule  in  the  case  of 
inferior  boards  or  tribunals  of  whose 
determinations  no  review  was  provided. 
But    where    statutes     expressly     forbid 


persons  performing  judicial  functions 
from  acting  where  they  are  interested, 
it  has  been  held  that  this  common  law 
rule  was  changed  thereby  and  that  it' 
such  interest  were  subsequently  shown 
the  decision  would  be  declared  void. 
United  Real  Estate  &  T.  Co.  v.  Barnes, 
159  Cal.  242,  113  Pae.  167. 

62.  See   generally   the   title    "Juris- 
diction. '  * 

63.  U.  S.— Standard  Oil  Co.  v.  State, 
224  U.  S.  270,  32  Sup.  Ct.  406,  56  L.  ed. 
760;  Cooper  v.  Reynolds,  10  Wall.  308, 
19  L.  ed.  931;  Elliott  r.  Peirsol,  1  Pet. 
328,  7  L.  ed.  164;  Hyams  v.  Old  Do- 
minion Co.,  204  Fed.  681;  Irvine  v. 
Elliott,  203  Fed.  82;  Simon  v.  Southern 
Ry.  Co.,  195  Fed.  56,  115  C.  C.  A.  58 
(affirming  184  Fed.  959);  Klenk  v. 
Byrne,  143  Fed.  1008;  Grav  v.  Larri- 
more,  4  Sawy.  638,  10  Fed.  Cas.  No. 
5,721;  Fisher  v.  Harnden,  1  Paine  55, 
9  Fed.  Cas.  No.  4,819.  Ala.— Wilbourn 
V.  Hunt,  139  Ala.  557,  36  So.  768;  Amer- 
ican Bonding  Company  r.  Whiting  Com- 
pany, 11  Ala.  App.  578,  66  So.  847. 
Ark. — Harbison  v.  Hammons,  167  S.  W. 
849;  Jobe  v.  Urquhart,  98  Ark.  525, 
136  S.  W.  663;  Chicago,  R.  I.  &  P.  R. 
Co.  r.  Moore,  92  Ark.  446,  123  S.  W. 
233;  Cheek  v.  Pugh,  19  Ark.  574.  Cal. 
In  re  Bradley,  168  Cal.  655,  144  Pae. 
136;  Ford  v.  Doyle,  37  Cal.  346;  Mayo 
f.  Ah  Loy,  32  Cal.  477,  91  Am.  Dec. 
595;  McMinn  v.  Whelan,  27  Cal.  300; 
Wicks  V.  Ludwig,  9  Cal.  173;  Churchill 
r.  More,  7  Cal.  App.  767,  96  Pae.  108; 
California  Central  Creameries  Co.  V. 
Crescent  City  Light,  Water  &  Power 
Co.,  22  Cal.  App.  Dec.  1003.  Colo. 
Symes  v.  People,  17  Colo.  App.  466; 
Venner  v.  Denver  Union  Water  Co.,  15 
Colo.  App.  495,  63  Pae.  1061.  Del. 
Goldstein  v.  State,  3  Boyce  125,  80 
Atl.  522.  D.  C— Harper  v.  Cunning- 
ham, 8  App.  Cas.  430.  Fla.— Seaboard 
Air  Line  Ry.  r.  Maxey,  64  Fla.  487,  60 
So.  353;  Johnson  v.  McKinnon,  54  Fla. 
221,  45  So.  23,  127  Am.  St.  Rep.  135; 
Winn  V.  Strickland,  34  Fla.  610,  16  So. 
606.  Ga.— Franklin  Countv  v.  Crow, 
128  Ga.  458,  57  S.  E.  784;  Ponce  v.  Un- 
derwood, 55  Ga.  601;  Georgia  Cent. 
Bank   v.    Gibson,    11    Ga.    453;    Beverly 
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V.  Burke,  9  Ga.  440,  54  Am.  Dec.  351; 
Moblev  v.  Mobley,  9  Ga.  247;  Towns  V. 
Springer,  9  Ga.  130.  lU.— People  V. 
Clark,  268  111.  156,  108  N.  E.  994;  Peo- 
ple v.  Evans,  262  111.  235,  104  N.  E. 
646;  Fisher  V.  City  of  Chicago,  213  111. 
268,  72  N.  E.  680;  Bruschke  V.  Der 
Nord  Chicago  Schuetzen  Verein,  145 
111.  433,  33  N.  E.  417;  St.  Louis  &  San- 
doval Coal  Co.  V.  Sandoval  Coal  Co., 
Ill  111.  32;  Botsford  v.  O'Connor,  57 
111.  72;  Clark  v.  Thompson,  47  111.  25, 
95  Am.  Dec.  457;  Kenney  r.  Greer,  13 
111.  432,  54  Am.  Dec.  439;  G.  B.  Hem- 
mingway  Co.  V.  Keagle,  181  HI.  App. 
5;  Federal  Life  Ins.  Co.  V.  Looney,  180 
111.  App.  488;  Whitlock  r.  Cummings, 
160  111.  App.  184.  Ind.— McKiuney  r. 
Frankfort  &  S.  L.  E.  R.  Co.,  140  Ind. 
95,  38  N.  E.  170,  39  N.  E.  500;  Webb 
V.  Carr,  78  Ind.  455;  Lee  v.  Back,  30 
Ind.  148;  Mitchell's  Admr.  v.  Gray,  18 
Ind.  123;  Miller  v.  Suyder,  6  Ind.  1; 
Daniels  v.  Bruce  (Ind.  App.),  93  N.  E. 
675;  Jones  r.  Leeds,  41  Ind.  App.  164, 
83  N.  E.  526;  Moyer  t:  Bucks,  2  Ind. 
App.  571,  28  N.  E.  992,  50  Am.  St. 
Eep.  251.  la. — Seely  r.  Eeid,  3  Greene 
374.  Kan.— State  v.  Will,  86  Kan.  197, 
119  Pac.  379;  Butcher  v.  Bank  of 
Brownsville,  2  Kan.  70,  83  Am.  Dee. 
446.  Ky. — Sanson  v.  Connolly,  141  Ky. 
120,  132  S.  W.  1.59;  Dorsey  v.  Kendall, 
8  Bush.  294;  Kanawha  &  Ohio  Coal 
Co.  f.  Hunt,  8  Ky.  Opin.  178;  Cox  v. 
Fowler,  33  Ky.  L.  Eep.  928,  111  S.  W. 
703  (jurisdiction  of  plaintiff  neces- 
sary). La. — Starns  v.  Goodwyn,  43  La. 
Ann.  302,  8  So.  931;  Bracey  r.  Calder- 
wood,  36  La.  Ann.  796;  Lemann  v. 
Truxillo,  32  La.  Ann.  65;  Wamsley  r. 
Eobinson,  28  La.  Ann.  793.  But  see 
Theriot  v.  Bayard,  37  La.  Ann.  689. 
Me. — Trembley  v.  Aetna  Life  Ins.  Co.,  97 
Me.  547,  55  Atl.  509,  94  Am.  St.  Eep. 
521;  Penobscot  E.  Co.  r.  Weeks,  52  Me. 
456.  Md.— Wilnier  r.  Epstein,  116  Md. 
140,  81  Atl.  379;  Horner  v.  Popplein, 
112  Md.  591,  77  Atl.  252;  Clark  v. 
'Bryan,  16  Md.  171.  Mass.— Sumner  v. 
Parker,  7  Mass.  79.  Mich. — Reed  r. 
Baker,  42  Mich.  272,  3  N.  W.  959. 
Minn.— Ullman  v.  Lion,  8  Minn.  381,  83 
Am.  Dec.  783.  Miss.— McPike  v.  Wells, 
54  Miss.  136;  Steen  r.  Steen,  25  Miss. 
513;  Overstreet  v.  Davis,  24  Miss.  393; 
Commercial  Bank  of  Manchester  v. 
Martin,  9  Smed.  &  M.  613.  Mo. 
Sehmelzer  f.  Central  Furniture  Co.,  252 
Mo.  12,  158  S.  W.  353;  Central  Trust 
Co.  V.  D'Arcy,  238  Mo.  676,  142  S.  W. 
294;    In   re   Public    Parkway,    188    Mo. 

Vol.  XIV 


App.  567,  176  S.  W.  529;  Vaughan  v. 
St.  Louis  &  S.  F.  E.  Co.,  177  Mo.  App. 
155,  164  S.  W.  144.  Neb.— McCarthy 
v.  Benedict,  89  Neb.  293,  131  N.  W. 
598;  Omaha  Xat.  Bank  r.  Robinson,  73 
Neb.  351,  102  N.  W.  613,  104  N.  W. 
1070,  119  Am.  St.  Eep.  903;  Luse  v. 
Eankin,  57  Neb.  632,  78  N.  W.  258; 
Anheuser-Busch  Brew.  Co.  v.  Hier,  55 
Neb.  557,  75  N.  W.  1111;  Murphy  V. 
Lyons,  19  Neb.  689,  28  N.  W.  328. 
Nev. — Ex  imrtc   Gardner,   22   Nev.   280, 

39  Pac.  570.  N.  H.— Eaton  v.  Badger, 
33  N.  H.  228;  Morse  r.  Presbv,  25  N. 
H.  299;  Kittredge  r.  Emerson,  15  N.  H. 
227;  Smith  r.  Knowlton,  11  N.  H.  191. 
N.  J.— Partridge  r.  Partridge,  46  N.  J. 
Eq.  434,  19  Atl.  662,  affirmed,  47  N.  J. 
Eq.  601,  22  Atl.  1075;  Armstrong  v. 
Armstrong,  19  N.  J.  Eq.  357.  N.  M. 
Rice  r.  Schofield,  9  N.  M.  314,  51  Pac. 
673.  N.  Y.— People  r.  Lazanskv,  208 
N.    Y.    435,    102    N.    E.    556    {reversing 

153  App.  Div.  547,  138  N.  Y.  Supp. 
341) ;  Davis  r.  Tremain,  205  N.  Y.  236, 
98  N.  E.  383;  Hunt  r.  Hunt,  72  N.  Y. 
217,  28  Am.  Rep.  129;  Latham  v.  Edger- 
ton,  9  Cow.  227;  Bumstead  r.  Read,  31 
Barb.  661;  In  re  Flatbush  Ave.,  1  Barb. 
2S6;  D'lvernois  v.  Leavitt,  8  Abb.  Pr. 
59;  True  &  True  Co.  v.  Killough,  107 
N.  Y.  Supp.  27;  Savage  v.  Olmstead, 
2  Eedf.  Surr.  478;   Silberman  r.   Scher, 

154  App.  Div.  190,  138  N.  Y.  Supp. 
1002;  United  Press  v.  A.  S.  Abell  Co., 
79  App.  Div.  550,  80  N,  Y.  Supp.  454 
(affirmed,  178  N.  Y.  578,  70  N.  E. 
1110);  Simon  r.  Underwood,  61  Misc. 
369,  115  N.  Y.  Supp.  65.  N.  C— Patillo 
r.  Lytle,  158  N.  C.  92,  73  S.  E.  200; 
Simmons  r.  Defiance  Box  Co.,  148  N.  C. 
314,  62  S.  E.  435;  Armstrong  i:  Har- 
sliaw,  12  N.  C.  187.  Ohio. — Fostoria  v. 
Fox,  60  Ohio  340,  54  N.  E.  370;  Cross 
r.  Armstrong,  44  Ohio  613,  10  N.  E. 
160;  Gilliland  v.  Sellers,  2  Ohio  St. 
223.  Okla. — .Tefferson  v.  Gallagher,  150 
Pac.  1071;  First  State  Bank  v.  Lat- 
timer,   149   Pac.   1099;   State   r.   Nolegs, 

40  Okla.  479,  139  Pac.  943;  Johnson 
r.  Filtsch,  37  Okla.  510,  138  Pac.  165, 
806.  Ore.— Dowell  r.  Applegate,  24  Ore. 
440,  33  Pac.  937.  Pa.— Reel  v.  Elder, 
62  Pa.  308,  1  Am.  Eep.  414;  Torrance 
r.  Torrance,  53  Pa.  505;  English  v. 
English,  19  Pa.  Super.  586.  Phil. 
Isl.— Montanez  r.  Sheriff,  18  Phil.  Isl. 
119.  P.  R. — Hernandez  r.  Ochoa,  5 
Porto  Rico  Fed.  463.  S.  C— Stephens 
r.  Ringling,  86  S.  E.  683;  State  v.  Dis- 
pensary Commission,  79  S.  C.  316,  60 
S.  E.  928;  Lyles  v.  Bolles,  8  S.  C.  258. 
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must  be  sufficiently  extensive"*  to  cover  and  authorize  the  judgment 


S.  D.— Erickson  v.  Thelin,  26  S.  D.  441, 
128  N.  W.  598.  Tex.— Pecos  &  N.  T. 
Ey.  Co.  V.  Eavzor,  172  S.  W.  1103; 
Parks  V.  Worthington,  104  S.  W.  932; 
Johnson  r.  Block,  46  S.  W.  85;  Glass 
t:  Smith,  66  Tex.  548,  2  S.  W.  195; 
Bowers  v.  Chaney,  21  Tex.  363;  Nesom 
V.  City  Nat.  Bank  (Tex.  Civ.  App.), 
174  S.  W.  715;  Twichell  v.  Askew  (Tex. 
Civ.  App.),  141  S.  W.  1072;  Withers 
r.  Linden  (Tex.  Civ.  App.),  138  S.  W. 
1117;  Minero  v.  Eoss  (Tex.  Civ.  App.), 
138  S.  W.  224;  Watt  r.  Parlin,  etc.  Co., 
44  Tex.  Civ.  App.  439,  98  S.  W.  428; 
Mitchell  V.  Eunkle,  25  Tex.  Supp.  132. 
Utah.— Campbell  v.  Durancl,  39  Utah 
118,  115  Pac.  986;  Houscr  v.  Smith,  19 
rtah  150,  56  Pac.  683.  Vt.— Collames 
V.  Page,  35  Vt.  387;   Barrett  v.  Crane, 

16  Vt.  246.  Va. — Linn  r.  Carson,  32 
Gratt.  (73  Va.)  170;  Moselev  v.  Cocke, 
7  Leigh  (34  Va.)  224.  Wash.— Weis- 
bach  V.  Arnobl,  3  Wash.  Ter.  Ill,  13 
Pac.  417.  W.  Va. — ^Waldron  v.  Harvey, 
54  W.  Va.  608,  46  S.  E.  603,  102  Am. 
St.  Eep.  959;  Bland  v.  Stewart,  35  W. 
Va.  518,  14  S.  E.  215;  Shaffer  r.  Fetter, 
30  W.  Va.  248,  4  S.  E.  278;  Raymond 
V.  Camden,  22  W.  Va.  180.  Wis.— Cowie 
V.  Strohmeyer,  150  Wis.  401,  136  N.  W. 
956,  137  N.  W.  778. 

See  also:  111. — Burton  v.  Perry,  146 
111.  71,  34  N.  E.  60.  La.— McWilliams 
v.  Stair,  128  La.'  752,  55  So.  343.  Minn. 
Inglee  v.  Welles,  53  Minn.  197,  55  N. 
W.  117.  Tenn. — Deming  r.  Merchants' 
Cotton  Press  &  Stor.  Co.,  90  Tenn.  306, 

17  S.  W.  89,  13  L.  E.  A.  518.  Wash. 
Nichols  v.  Doak,  48  Wash.  457,  93 
Pac.  919. 

See  generally  the  titles  "Appear- 
ances;" "Jurisdiction;"  "Proceedings 
in  Rem;"  "Process;"  "Service  of 
Process  and  Papers." 

[a]  Exception  as  to  Persons. — The 
onl}^  relaxations  of  the  rule  are  where 
parties  are  very  numerous,  in  which 
case  some  may  sue  on  behalf  of  all. 
The  case  becomes  a  representative  suit 
for  or  against  a  few  who  represent 
the  many  having  a  like  common  inter- 
est. Another  is  where  the  process  can- 
not reach  a  particular  person;  yet  if 
the  court  can  decide  between  the 
litigants  before  it,  and  do  them  jus- 
tice, it  will  go  on  final  decree.  Mc- 
Pike  V.   Wells,  54  Miss.  136,  145. 

[b]  Jurisdiction  of  the  plaintiff  is 
ordinarily  sufficiently  evidenced  by  the 


fact  of  the  institution  of  the  action, 
or  by  subsequent  acts  amounting  to 
ratification.  Oxtoby  v.  Henley,  112 
Iowa  697,  84  N.  W.  942;  Coleman  r. 
Case,  66  Iowa  534,  24  N.  W.  31;  Cen- 
tral Trust  Co.  V.  D'Arcy,  238  Mo.  676, 
142  S.  W.  294. 

[cj  Where  an  unauthorized  person 
brings  an  action  in  the  name  of  a 
party  who  has  not  consented  thereto, 
such  action  is  fictitious,  and  the  court 
does  not  acquire  jurisdiction  of  the 
plaintiff  named,  or  of  the  subject-mat- 
ter, and  a  judgment  rendered  against 
the  non-consenting  plaintiff  is  void. 
Southern  Pine  Lumb.  Co.  v.  Ward,  16 
Okla.  131,  85  Pac.  469. 

[d]  A  judgment  on  a  cross-demand 
may  be  rendered  against  a  non-resident 
])laintiff.  Andrews  v.  Whitehead  (Tex. 
Civ.  App.),  60  S.  W.  800. 

[e]  Substituted  Service. — A  judg- 
ment cannot  be  rendered  upon  substi- 
tuted service  until  jurisdiction  has  been 
had  and  service  procured  the  required 
length  of  time  before  the  court  con- 
vened for  the  term  at  which  the  judg- 
ment is  rendered.  Connell  V.  Nickev 
(Tex.  Civ.  App.),  167  S.  W.  313.  See 
generally  the  title  "Service  of  Process 
and  Papers." 

64.  U.  S.— EitcLie  v.  Sayers,  100 
Fed.  520.  Cal. — California  Central 
Creameries  Co.  v.  Crescent  Citv  L.,  W. 
&  P.  Co.,  22  Cal.  App.  Dec.  1003.  Fla. 
Louisville  &  N.  E.  Co.  r.  Sutton,  54 
Fla.  247,  44  So.  946;  Johnson  r.  Mc- 
Kinnon,  54  Fla.  221,  45  So.  23,  127 
Am.  St.  Eep.  135,  13  L.  E.  A.  (N.  S.) 
874.  m. — Johnson  r.  Johnson,  30  HI. 
215;  Healy  r.  Mobile  &  Ohio  E.  Co., 
161  HI.  App.  138.  la.— Gaar,  Scott  & 
Co.  V.  Tavlor,  128  Iowa  636,  105  N.  W. 
125.  Kan.— Watkins  r.  Mullen,  8  Kan. 
App.  705,  54  Pac.  921.  Me.— Tremblay 
V.  Aetna  Life  Ins.  Co.,  97  Me.  547,  55 
Atl.  509,  94  Am.  St.  Eep.  521;  Penob- 
scot E.  Co.  r.  Weeks,  52  Me.  456.  Md. 
Clark  r.  Bryan,  16  Md.  171.  Mass. 
Corbett  r.  Boston  &  Maine  E.  E.  Co., 
219  Mass.  351,  107  N.  E.  60.  Mich. 
Maslen  r.  Anderson,  163  Mich.  477,  128 
N.  W.  723.  Minn.— Sache  r.  Wallace, 
101  Minn.  169,  112  N.  W.  386,  118  Am. 
St.  Eep.  612.  Miss.— McPike  r.  Wells, 
54  Miss.  136.  Mo. — 7/;  re  Public  Park- 
way, 188  Mo.  App.  567,  176  S.  W.  529. 
N.  "H.— Smith  r.  Knowlton,  11  N.  H. 
191.      N.   J. — Partridge     v.    Partridge's 
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actually  rendered.     The  judgment  must,    it    is    said,    be    within    the 
issues.*'^ 

But  irregularities  and  errors  in    the    judgment    do    not    invalidate    it, 
where  the  court  had  jurisdiction  of  the  person  and  subject-matter.^*^ 


Exrs.,  46  N.  J.  Eq.  434,  19  Atl.  662. 
N,  Y. — People  v.  Lazansky,  208  N.  Y. 
435,  102  N.  E.  556;  Grant  V.  Greene 
Consol.  Copper  Co.,  169  App,  Div.  206, 
154  N.  Y.  Supp.  596;  In  re  Eadde's 
Estate,  30  N.  Y,  St.  741,  9  N.  Y.  Supp. 
812.  W.  Va. — Powhatan  Coal  &  Coke 
Co.  V.  Eitz,  60  W.  Va.  395,  56  S.  E. 
257,  9  L.  R.  A.  (N.  S.)  1225.  Okla. 
Jefferson   v.   Gallagher,   150    Pac.   1071. 

[a]  That  portion  of  an  order,  judg- 
ment, or  decree  of  court  having  juris- 
diction of  a  subject-matter  and  of  the 
parties,  which  is  in  excess  of  its  juris- 
diction, is  as  futile  as  a  decree  with- 
out any  jurisdiction.  Michigan  Trust 
Co.  V.  Ferry,  175  Fed.  667,  681,  99 
C.  C.  A.  221. 

[b]  If  the  court  in  granting  relief 
takes  a  step  which  is  beyond  the  pow- 
ers conferred  by  law,  or  which  is 
against  an  express  statutory  or  consti- 
tutional inhibition  upon  its  powers,  the 
act  is  one  in  excess  of  jurisdiction. 
Sache  v.  Wallace,  101  Minn.  169;  Pow- 
hatan C.  &  C.  Co.  V.  Eitz,  60  W.  Va. 
395,  404,   56   S.   E.   257. 

[c]  A  judgment  rendered  after  a 
want  of  jurisdiction  has  appeared  is 
void.  Snowman  v.  Herrick,  111  Me. 
587,  90  Atl.  479. 

[d]  When  the  statute  specially 
"Withholds  jurisdiction  from  a  court  in 
certain  cases,  a  judgment  rendered  by 
such  court  in  an  excepted  case  is  void. 
Scott  V.  Eoyston,  223  Mo.  568,  123  S. 
W.  454;  In  re  Eadde,  2  Connolly  Surr. 
293,  9  N.  Y.  Supp.  812.  See  also 
Vaughan  r.  Cade,  2  Rich.   (S.  C.)   49. 

[e]  When  two  causes  of  action  are 
alleged  in  the  complaint,  a  judgment 
on  both  cannot  be  rendered  when  the 
court  only  has  jurisdiction  of  one  of 
them  (Chicago,  etc.  R.  Co.  r.  Spencer, 
23  Ind.  App.  605,  55  N.  E.  882);  but 
if  judgment  should  be  rendered  on 
both,  such  judgment  is  not  void,  and 
in  the  absence  of  a  proper  objection  to 
the  jurisdiction  will  be  sustained  on 
appeal.  Louisville,  etc.  R.  Co.  r.  Fox, 
101  Ind.  416.  And  see  Eexford  r. 
Brunswicke-Balke-Collender  Co.,  181 
Fed.  462,  104  C.  C.  A.  210;  Abernathy 
V.  South  &  W.  R.  Co.,  150  N.  C.  97,  63 
S.  E.  180. 
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[f]  When  judgment  is  prayed  for 
in  the  alternative,  and  the  court  has 
jurisdiction  to  grant  one  of  the  alter- 
natives, but  not  the  other,  judgment 
may  properly  be  rendered  for  the 
former.  Oger  v.  Daunoy,  7  Mart.  N.  S. 
(La.)  718. 

65.  U.  S.— J.  P.  Jorgenson  Co.  v. 
Eapp,  157  Fed.  732,  85  C.  C.  A.  364. 
111.— Belford  v.  Woodward,  158  111.  122, 
41  N.  E.  1097,  29  L.  E.  A.  593;  Peo- 
ple V.  Seelye,  146  111.  189,  32  N.  E. 
458.  Minn.— Sache  v.  Wallace,  101 
Minn.  169,  112  N.  W.  386,  118  Am. 
St.  Eep.  612.  Mo. — Boogher  v.  Frazicr, 
99  Mo.  325,  12  S.  W.  885.  N,  J. 
Munday  v.  Vail,  34  N.  J.  L.  418.  Ohio. 
Spoors  V.  Coen,  44  Ohio  497,  9  N.  E. 
l:;2.  Tex.— Sandoval  r.  Eosser,  86  Tex. 
682,  26  S.  W.  933;  Dunlap  r.  Souther- 
lin,  63  Tex.  38.  Va.— Seamster  v. 
Blackstock,  83  Va.  232,  5  Am.  St.  Eep. 
262.  W.  Va.— Waldron  v.  Harvey,  54 
W.  Va.  60S,  46  S.  E.  603,  102  Am.  St. 
Eep.  959. 

See  infra,  XT;  and  the  titles  "Juris- 
diction;" "Variance  and  Failure  of 
Proof." 

[a]  May  be  valid  in  part,  though 
void  as  to  the  part  which  is  outside 
the  issues.  Belford  v.  Woodward,  158 
111.  122,  41  N.  E.  1097,  29  L.  E.  A. 
593. 

66.  U.  S.—Ex  parte  Bigelow,  113 
TJ.  S.  328,  5  Sup.  Ct.  542,  28  L.  ed. 
1005.  Cal. — Grannis  i:.  San  Francisco 
Superior  Court,  146  Cal.  245,  79  Pac. 
891,  106  Am.  St.  Eep.  23.  Conn.— Perry 
r.  Hyde,  10  Conn.  329.  D.  C— Shea  i;. 
Macfarland,  32  App.  Cas.  176;  Briscoe 
V.  Macfarlane,  32  App.  Cas.  167,  af. 
firmed,  221  U.  S.  547,  31  Sup.  Ct.  679, 
55  L.  ed.  848.  111. — Buckmaster  v. 
Jackson,  4  HI.  104;  Rosenberg  v.  Pritz- 
ker,  156  HI.  App.  463;  Carl  v.  Loftus, 
156  111.  App.  429;  People  v.  Kizer,  151 
Til.  App.  6.  Ind. — Jackson  v.  Green,  7 
Blackf.  391.  Kan.— Sweet  v.  Ward,  43 
Kan.  695,  23  Pac.  941.  Ky.— Western 
Union  Tel.  Co.  v.  Williams,  138  Ky. 
255,  127  S.  W.  791.  N.  H.— March  v. 
Eastern  R.  E.  Co.,  40  N.  H.  548,  77 
Am.  Dec.  732;  Gorrill  r.  Whittier,  3 
N.  H.  265.  N.  C— L.  J.  Peoples  r.  Nor- 
wood,  94   N.   C.    167.     Ohio.— Moore   v. 
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By  Consent.  —Jurisdiction  of  the  subject-matter  cannot  be  con- 
ferred by  consent  of  the  parties  ;^^  though  jurisdiction  of  the  person 
may  be  conferred  by  consent  or  acquiescence.*^^ 

Venue The  fact  that  the  action  in  which  the  judgment  is  obtained 

is  brought  in  the  wrong  venue  does  not  invalidate  the  proceedings'^^ 
unless  the  statute  so  provides."" 

2.  Jurisdiction  of  Amount."  —  Where  the  amount  in  controversy 
exceeds  the  jurisdiction  of  the  court,  any  judgment  rendered  is  void.'^ 


Eobison,  6  Ohio  St.  302.  Tex.— Cotton 
V.  Eea,  163  S.  W.  2.  And  see  Chicago 
E.  I.  &  P.  Ey.  Co.  V.  Anderson  (Tex. 
Civ.  App.),  130  S.  W.  182.  Vt.— Ham- 
mond V.  Wilder,  25  Vt.  342;  Egerton 
V.  Hart,  8  Vt.  207;  Ex  parte  Kellogg, 
6  Vt.  509.     Wis.— Cowie  v.  Strohmeyer, 

150  Wis.  401,  136  N.  W.  956,  137  N.  W. 
778.  Wyo. — Laramie  Nat.  Bank  v. 
Steinhoff,  11  Wyo.  290,  71  Pac.  992,  73 
Pae.  209. 

[a]  The  incorrect  determination  of 
a  Question  of  law  involving  the  right 
of  a  jury  trial  in  the  cause  does  not 
make  the  judgment  void,  the  court  hav- 
ing jurisdiction  of  the  parties  and  sub- 
ject-matter. Georgia  Eailroad  &  Bk. 
Co.  V.  Pendleton,  87  Ga.  751,  13  S.  E. 
822. 

[b]  Repeal  of  Statute. — A  judgment 
against  stockholders  under  a  stock- 
holder's liability  statute  which  was 
rendered  after  the  repeal  of  the  statute 
is  merely  erroneous  and  not  void.  Oma- 
ha Coal,  Coke  &  L.  Co.  v.  Suess,  54 
Neb.  379,  74  N.  W.  620. 

67.  U.  S.— New  York  Home  Ins.  Co. 
V.  Morse,  20  Wall.  445,  22  L.  ed.  365. 
Colo. — Peabody  v.  Thatcher,  3  Colo. 
275.  111.— Fleischman  v.  Walker,  91  111. 
318.  la.— Dicks  v.  Hatch,  10  Iowa  380. 
La. — Eichardson  v.  Hunter,  23  La.  Ann. 
255;  Mora  v.  Kuzac,  21  La.  Ann,  754; 
State  V.  Fosdick,  21  La.  Ann,  256, 
Mass, — Santom  v.  Ballard,  133  Mass, 
464,  Mich,— Moore  v.  Ellis,  18  Mich. 
77,  N.  Y.— Hobart  v.  Frost,  5  Duer 
672.    Wis.— Damp  r.  Dane,  29  Wis.  419. 

See  more  fullv  the  title  "Jurisdic- 
tion." 

[a]  Consent  Affecting  Subject-Mat- 
ter. — "A  judgment  rendered  without 
jurisdiction  of  the  subject-matter,  even 
by  consent  of  the  parties,  is  void  and 
may  be  disregarded."  People  ex  rcl. 
Eminger  v.  Sangamon  &  Drummer 
Drnge.  Dist.,  253  111.  332,  97  N.  E.  667. 

68.  Central   Trust   Co.   v.   McGeorgc, 

151  U.  S.  129,  14  Sup.  Ct.  286,  38  L. 
ed.   98;    Texas,   etc.   E.   E.   Co.    v.   Cox, 


145  r.  S.  593,  12  Sup.  Ct,  905,  36 
L.  ed.  829;  St.  Louis,  etc.  E.  E.  Co. 
V.  McBride,  141  U.  S.  127,  11  Sup.  Ct. 
982,  35  L.  ed.  659.  See  the  titles 
' 'Appearances; ' '    "Jurisdiction." 

[a]  Pleading  to  the  merits  is  a 
waiver.  Central  Trust  Co.  v.  McGeorge, 
151  U.  S.  129,  14  Sup.  Ct.  286,  38  L. 
ed.  98. 

69.  See  the  titles  "Change  of 
Venue;"   "Venue," 

[a]  Failure  to  move  for  a  change 
of  venue  is  a  waiver.  Leach  v.  Kohn, 
36  Iowa  144,  See  the  title  "Change 
of  Venue," 

70,  Starns  v.  Goodwyn,  43  La.  Ann. 
302,  8  So.  931  (statute  making  judg- 
ment void) ;  Alter  v.  Pickett,  24  La. 
Ann.  513;  Eichardson  v.  Hunter,  23  La. 
Ann,  255. 

71.  See  generally  the  title  "Juris- 
diction. ' ' 

72,  Ark, — Harbison  v.  Hammons,  167 
S.  W.  849;  Street  t.  Stuart,  38  Ark. 
159.  Cal.— Moore  f.  Martin,  38  Cal. 
428.  Fla.— Louisville  &  N.  E.  Co.  v. 
Sutton,  54  Fla.  247,  44  So.  946;  Sea- 
board Air  Line  Ev.  r.  Eay,  52  Fla.  634, 
42  So.  714;  Wilson  v.  Sparkmau,  17 
Fla.  871,  35  Am.  Eep.  110.  HI— Mathc- 
son  V.  Stephens,  9  111,  App.  435.  N.  C, 
.lones  v.  Jones,  14  N.  C.  360.  Tex, 
Moore  v.  Snell,  88  S.  W.  270;  Western 
Union  Tel.  Co,  v.  Campbell,  36  Tex. 
Civ.  App.  276,  81  S.  W.  580;  Dazey 
V.  Pennington,  10  Tex.  Civ.  App.  326, 
31  S.  W.  312. 

See  the  title  "Jurisdiction." 
[a]  "Judicial  power  to  enter  a 
judgment  extends  only  to  siibjects  over 
which  the  court  has  jurisdiction,  and  a 
judgment  entered  in  a  judicial  proceed- 
ing as  to  a  subject  not  within  the 
judicial  power  of  the  court  or  judge  is 
a  nullity,"  as  for  example  where  the 
court  renders  judgment  in  a  cause  in- 
volving a  greater  amount  than  such 
court  is  authorized  to  consider.  Sea- 
board Air  Line  E.  V.  Maxey,  64  Fla. 
487,  60  So.  353. 
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C.  Parties.^*  —  1.  Generally.  —  A  judgment  without  parties,  how- 
ever perfect  in  form,  is  not  attended  with  any  of  the  consequences 
of  a  judgment,  and  is  void.^^  Thus  judgment  cannot  be  rendered 
either  in  favor  of,''^  nor  against  one  not  a  party,  or  not  represented 
in  the  actionJ^ 

2.  Death  or  Disability  of  Parties-'^^  —  a.  Generally.  — "^he  effect 
of  the  legal  disability  of  a  party,  upon  a  judgment  against  him  is 
elsewhere  treated,^''  as  are  matters  relating  to  survival  and  revivor.^" 

b.  Judgment  Against  Deceased  Party.  —  In  some  jurisdictions  a 
judgment  rendered  against  a  party  after  his  death  is  void.^^    In  others, 


[b]  But  where  the  judgment  alone  is 
in  excess  of  the  jurisdictional  amount, 
it  is  erroneous  but  not  void.  McCor- 
mick  Harvesting  Mach.  Co.  V.  Mar- 
chant,  11  Utah  68,  39  Pac.  483.  See 
also  Hinds  r.  Willis,  13  Serg.  &  E. 
(Pa.)  213,  where  the  amount  of  the 
judgment  on  appeal  exceeded  the  juris- 
diction of  the  lower  court,  and  it^was 
held  erroneous  but  not  void,  since  the 
appellate  court  was  one  of  general 
jurisdiction. 

74.  As  to  designation  of  parties  in 
judgment  see  infra,  XI,  F. 

75.  Wilcoxson  V.  Burton,  27  Cal. 
228,  87  Am.  Dee.  66;  Ferrell  v.  Sim- 
mons, 63  W.  Va.  45,  59  S.  E.  752,  129 
Am.  St.  Eep.  962. 

76.  Cal. — Bachman  v.  Sepulveda,  39 
Cal.  688.  Ky.— Williams  v.  Hamilton, 
16  Ky.  L.  Eep.  794,  29  S.  W.  873. 
La. — Leverich  v.  Toby,  7  La.  Ann.  445. 
Miss. — Swain  v.  Gilder,  61  Miss.  667. 
N.  Y.— Knell  r.  Buffalo,  54  Hun  80,  7 
N.  Y.  Supp.  233.  Tex. — Dunlap  f. 
Southerlin,  63  Tex.  38;  Johnson  r. 
Block    (Tex.   Civ.  App.),  46  S.   W.   85. 

[a]  Such  a  judgment  is  not  vali- 
dated bv  the  lapse  of  time.  Dunlap 
T.  Southerlin,  63  Tex.  38. 

77.  Cal.— Ford  v.  Dovle,  37  Cal.  346. 
ni.— Smith  r.  Bvrd,  7  HI.  412.  Ind. 
McKinnev  r.  Frankfort  &  S.  L.  E.  E. 
Co.,  140  ind.  95,  38  N.  E.  170,  39  N.  E. 
500.  Ky.— Dav  r.  Burnham,  89  Kv. 
75,  11  S.  W.  807.  La.— Bracey  v.  Cal- 
derwood,  36  La.  Ann.  796.  Miss. — Over- 
street  V.  Davis,  24  Miss.  393.  Mo. 
Pacific  Express  Co.  v.  Emerson,  101 
Mo.  App.  62,  74  S.  W.  132.  N.  C. 
Johnson  r.  Whilden,  88  S.  E.  223; 
Armstrorg  r.  Harshaw,  12  N.  C.  187. 
Tex.— Williams  r.  Warren,  82  Tex.  319, 

18  S.  W.  560.    Utah.— Houser  v.  Smith, 

19  Utah   150,  56  Pac.  683. 

Tal  Such  a  Judgment  Is  Void. — Cal. 
Ford  V.  Doyle,  37  Cal.  346.     111.— Smith 
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r.  Bvrd,  7  HI.  412.  Miss. — Overstreet 
V.  Davis,  24  Miss.  393.  N.  C. — .Johnson 
r.  Whilden,  88  S.  E.  223;  Armstrong 
r.  Harshaw,  12  N.  C.  187.  Utah. 
Houser  v.  Smith,  19  Utah  150,  56  Pac. 
683. 

[b]  A  judgment  rendered  against 
an  alleged  entity,  when  in  fact  there 
is  no  such  entity,  is  void.  Baxter  v. 
Jones,  185  Fed.  900.  See  also  Soper 
r.  Clay  Citv  Lumb.  Co.  (Ky.),  53  S.  W. 
267. 

[c]  Service  of  process  on  one  not 
a  party  will  not  sustain  the  rendition 
of  judgment  against  him.  Lamping  v. 
Hyatt,  27  Cal.  99,  102. 

fd]  Judgment  on  Cross-Complaint. 
.Judgment  should  not  be  rendered  on 
a  cross-complaint  against  a  co-defend- 
ant who  has  not  been  summoned  or 
warned  to  appear  and  who  has  not 
appeared.  Turman  v.  Bell,  54  Ark.  273, 
15  S.  W.  886,  26  Am.  St.  Eep.  35.  See 
generally  6  Standard  Proc.  308. 

As  to  necessity  for  jurisdiction  of 
the  person,  see  supra,  III,  B,  1. 

78.  Death  of  Co-Party. — See  infra, 
XI. 

79.  See  the  titles  "Guardian  ad 
Litem;"  "Guardian  and  Ward;" 
"Husband  and  Wife;"  "Infants;" 
"Insane  Persons." 

80.  Soe  the  titles  "Revivor;"  "Sur- 
vival." 

81.  U.  S.— Pooler  v.  Hyne,  213  Fed. 
1.54,  213  C.  C.  A.  1.54,  stating  rule  in 
Indiana.  Ala. — Bauer  v.  Ward,  135 
Ala.  430,  33  So.  538;  Ex  parte  Massie, 
131  Ala.  62,  31  So.  483,  90  Am.  St. 
Eep.  20,  56  L.  E.  A.  671;  Meyer  v. 
Hearst,  75  Ala.  390;  Hunt  V.  Ellison, 
32  Ala.  173;  Swink's  Admr.  v.  Snod- 
grass,  17  Ala.  653,  52  Am.  Dec.  190; 
Hood    r.   Bank   at   Mobile,   9    Ala.  335. 

I  Compare,  Powell  v.  Washington,  15  Ala. 


JUDGMENTS 


783 


it  is  held  that  if  the  court  had  obtained  jurisdiction  of  the  parties  and 
subject-matter  before  the  party's  death,  and  the  death  does  not  appear 
on  the  record,  a  subsequent  judgment  is  merely  voidable,®-  and  there- 


803,  that  the  judgment  is  voidable. 
Ark. — .Jacobson  v.  Campbell,  12  S.  W. 
784;  Greenstreet  V.  Thornton,  60  Ark. 
369,  30  S.  W.  347;  Jennings  V.  Ashley, 
5  Ark.  128.  Del.— Guyer  v.  Guyer,  6 
Houst.  430;  Lynch 's  Exx.  v.  Tunnell, 
4  Harr.  284.  Ga. — Watson  v.  Adams, 
103  Ga.  733,  30  S.  E.  577.  111.— Life 
Association  of  America  v.  Fassett,  102 
111.  315.  Compare,  Claflin  v.  Dunne, 
129  111.  241,  21  N.  E.  834,  16  Am.  St. 
Rep.  263.  Kan. — Kager  v.  Vickery,  61 
Kan.  342,  59  Pae.  628,  78  Am.  St.  Rep. 
318,  49  L.  R.  A.  162.  La.— Pickett  v. 
Pickett,  41  La.  Ann.  882,  6  So.  655; 
Succession  of  Hoggatt,  36  La.  Ann,  337; 
Edwards  v.  Whited,  29  La.  Ann.  647; 
McCloskey  v.  Wingfield,  29  La.  Ann. 
141;  Norton  v.  Jamison,  23  La.  Ann. 
102;  New  Orleans  &  CarroHton  R.  R. 
Co.  V.  Bosworth,  8  La.  Ann.  SO.  Com- 
pare, Staekhouse  r.  Zuntz,  41  La.  Ann. 
415,  6  So.  666.  Me.— West  f.  Jordan, 
62  Me.  484.  Miss. — Weis  v.  Aaron,  75 
Miss.  138,  21  So.  763,  65  Am.  St.  Rep. 
594;  Young  v.  Pickens,  45  Miss.  553; 
Parker  v.  Home,  38  Miss.  215;  Lee  v. 
Gardiner,  26  Miss.  521;  Gerault  r.  An- 
derson, Walk.  30,  12  Am.  Dec.  521. 
Mo.— Adams  v.  Gossom,  228  Mo.  506, 
129  S.  W.  16;  Wittenburgh  r.  Witten- 
burgh,  1  Mo.  226.  Ore. — In  re  Young's 
Estate,  59  Ore.  348,  116  Pac.  1060,  116 
Pac.  95,  1060,  Ann.  Cas.  1913B,  1310. 
But  see  Mitchell  v.  Sehoonover,  16 
Ore.  211,  17  Pac.  867,  8  Am.  St.  Rep. 
282.  S.  C— Bragg  v.  Thompson,  19  S. 
C.  572.  Tenn.— Collins  v.  Knight,  3 
Tenn.  Ch.  183,  187;  Morrison  v.  Dead- 
erick,  10  Humph.  342;  Carter  v.  Car- 
riger,  3  Yerg.  411,  24  Am.  Dec.  585. 
Compare,  Nolan  v.  Cameron,  9  Lea  234; 
Buck  V.  Woods,  10  Heisk.  264. 

[a]  Presumption  Where  Death  and 
Entry  on  Same  Day. — In  Mitchell  v. 
Sehoonover,  16  Ore.  211,  17  Pac.  867, 
8  Am.  St.  Rep.  282,  defendant  being 
in  default  plaintiff  took  judgment 
against  him.  Defendant  died  on  the 
same  day;  the  presumption  was  that 
judgment  was  entered  before  his  death. 
But  where  it  appears  that  the  judg- 
ment was  actually  rendered  after  the 
death  of  the  party,  though  on  same 
day,  it  is  void.  Ex  parte  Massie,  131 
Ala.  62,  31  So.  483,  90  Am.  St.  Rep. 
20. 


[b]  "Courts  have  not  always  been 
careful  to  distinguish  between  the  ren- 
dition of  a  judgment,  .  ,  ,  and  the 
mere  entry  of  a  judgment  on  the  record, 
.  .  ,  and  from  failure  to  make  this  dis- 
tinction have  been  frequently  led  into 
the  illogical  and  mischievous  position 
of  holding  that  a  valid  judgment  could 
be  rendered  against  a  person  not  then 
in  existence — a  mere  memory."  In  re 
Young's  Estate,  59  Ore.  348,  116  Pac. 
1060,  Ann.   Cas.   1913B,   1310. 

[e]  If  before  rendition  of  judgment, 
one  of  the  parties  dies,  and  the  fact 
of  such  death  is  suggested  to  the  court, 
no  judgment  can  be  legally  rendered 
until  there  has  been  a  substitution  of 
a  legal  representative  of  the  deceased. 
De  Leonis  v.  Walsh,  140  Cal.  175,  73 
Pac.  813.  See  also  Fox  v.  Hale  &  Nor- 
cross  S.  M.  Co.,  108  Cal.  478,  41  Pac. 
308. 

[d]  Admiralty. — A  decree  rendered 
against  a  stipulator  who  died  before 
the  decree,  the  libellant  being  ignorant 
thereof,  and  it  not  being  suggested  of 
record,  is  void.  The  Clara  Davidson,  5 
Fed.   Cas.   No.   2,791. 

82.  U.  S. — New  Orleans  v.  Gaines, 
138  U,  S.  595,  11  Sup.  Ct.  428,  34  L. 
ed.  1102;  Coughlan  v.  District  of 
Columbia,  106  U.  S.  7,  1  Sup.  Ct.  37, 
27  L.  ed,  74;  Mitchell  v.  Overman,  103 
U.  S.  62,  26  L.  ed.  369;  Beard  v.  Roth, 
35  Fed.  397.  Cal.— Todhunter  r.  Klem- 
mer,  134  Cal.  60,  66  Pac.  75;  Tyrrell 
v.  Baldwin,  67  Cal.  1,  6  Pac.  867; 
Phelan  v.  Tyler,  64  Cal.  86,  28  Pac. 
114  {overruling  McCreery  ij,  Everding, 
44  Cal,  284,  and  Ewald  V.  Corbett,  32 
Cal.  493,  holding  such  judgment  void), 
Colo. — Cochrane  w  Parker,  12  Colo.  App. 
169,  54  Pac.  1027.  Fla.— Collins  v. 
Mitchell,  5  Fla.  364.  lU.— Claflin  r. 
Dunne,  129  111.  241,  21  N.  E.  834,  16 
Am.  St.  Rep.  263  (holding  that  portion 
of  opinion  in  Life  Association  v.  Fas- 
sett,  102  111.  315,  holding  such  judg- 
ment void  is  obiter  dictum) ;  Stoetzell 
v..  Fullerton,  44  111.  108;  Camden  V. 
Robertson,  3  111.  507;  Prouty  V.  Moss, 
111  111.  App.  540;  Ackerman  v.  People, 
100  111,  App,  125,  128;  Pfirshing  v.  Heit- 
ner,  91  111.  App.  407,  410.  la.— Gilman 
V.  Donovan,  53  Iowa  362,  5  N.  W.  560; 
Nelson  v.  Gray,  2  Gr.  397.  Ky. — Eat- 
terman  v.  Apperson,  141  Ky.  821,  133 
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S.  W.  1005;  Spalding  v.  Wathen,  7  Bush 
659;  Case  v.  Eibelin,  1  J.  J.  Marsh.  29. 
Me.— West    V.    Jordan,     62     Me.     484. 
Mass.— Eeid  v.  Holmes,  127  Mass.  326; 
Tapley  v.  Martin,  116  Mass.  275.   Mich. 
Webber  v.  Stanton,  1  Mich.  N.  P.   97. 
Minn.— Berkey  v.  Judd,  27  Minn.  475, 
8   N.  W.   383;    Stocking  V.   Hanson,  22 
Minn.    542,   547;    Hayes     v.     Shaw,     20 
Minn.  405.     Compare,  Lee  f.  O'Shaugh- 
nessy,   20   Minn.    173.      Mo. — Schmelzer 
V.   Central   Furniture   Co.,   252   Mo.    12, 
158   S.   W.   353;    Crosley   V.   Hutton,  98 
Mo.    196,    11    S.    W.   613;    Union    Bank 
of    Mo.   V.    McWharters,     52     Mo.     34; 
Coleman  v.   McAnulty,   16   Mo.   173,   57 
Am.  Dee.  229;   Wittenburgh  v.  Witteu- 
burgh,    1    Mo.     226.       Compare,    Weller 
Mfg.   Co.   V.   Eaton,   81   Mo.   App.   657. 
Neb. — McCormick  v.  Paddock,  20  Xeb. 
486,  30  N.  W.  602;  McAllister  f.  Lan- 
caster   County   Bank,    15   Neb.    295,^  18 
N.  W.  57;  Jennings  V.  Simpson,  12  Xeb. 
558,  11  N.  W.  880  (if  the  fact  appears 
on  the  record).  N.  Y. — Leake  v.  Bundy, 
48    Hun   208;    Griswold   f.    Stewart,     4 
Cow.   457;    Livingston    f.     Kendall,    59 
Barb.  493;  Borsdorff  v.  Dayton,  17  Abb. 
Pr.  36;   Adams  v.  Nellis,  59  How.  Pr. 
385;    Gerry  v.  Post,   13   How.   Pr.  118. 
3Sr.  C— Wood  V.  Watson,  107  N.  C.  52, 
12   S.   E.   49,    10   L.   R.   A.   541;    Knott 
V.  Taylor,  99  N.  C.  511,  6  S.  E.  788,  6 
Am.    St.   Rep.   547;   Lynn   r.  Lowe,   88 
N.    C.    478;    Beard    v.    Hall,    79    N.    C 
506.     Compare,  Burke  v.  Stokely,  65  N. 
C.    569;    Colson  v.   Wade,   5   N.   C.   43. 
Ohio. — Swasey  v.   Antram    &    Co.,    24 
Ohio  St.   87;    Dows   v.  Harper,  6  Ohio 
518.      Okla.— Jefferson    v.     Hicks,     33 
Okla.    407,    126    Pae.    739;    Moseley    v. 
Southern    Mfg.    Co.,  4    Okla.    492,    46 
Pac.  508.     Pa.— Murray  v.  Weigle,  118 
Pa.   159,   11   Atl.   781;   Grossman's  Ap- 
peal,   102    Pa.    137;    Carr  v.   Townsend, 
63  Pa.  202;  Yaple  v.  Titus,  41  Pa.  195, 
80   Am.   Dec.   604;   Lanning  v.  Pawson, 
38  Pa.  480;  Warder  v.  Tainter,  4  Watts 
270.     Compare,  Tobias  v.  Dorsey,  2  W. 
N.  C.  15.     Tex. — Harrison  v.  McMurray, 
71   Tex.   122,  8  S.  W.   612;   Fleming  v. 
Seeligson,  57  Tex.  524;  Howard  v.  Mc- 
Kenzie,    54   Tex.     171;     McClelland    v 
Moore,   48   Tex.    355;    Taylor  v.   Snow, 
47  Tex.   462,   26   Am.   Rep.   311;   Milam 
County  V.  Robertson,  47  Tex.  222;  Gid- 
dings   V.    Steele,    28    Tex.    733,   91    Am. 
Dec.  336;  Ledbetter  v.  Higbee,  13  Tex. 
Civ.   App.   267,   35   S.   W.   801;   Holman 
■V.   G.  A.   Stowers  Furn.   Co.    (Tex.   Civ. 
App.),  30  S.   W.   1120;   Best  v.  Nix,  6 
Tex.  Civ.  App.  349,  25  S.  W.  130.  Utah. 
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Elliott  r.  Bastian,  11  Utah  452,  40  Pac. 
713.  Va.— Xeale  r.  Utz,  75  Va.  480; 
Evans  v.  Spurgin,  6  Gratt.  (47  Va.) 
107,  52  Am.  Dec.  105;  Hooe  v.  Bar- 
ber, 4  Hen.  &  M.  (14  Va.)  439.  Vt. 
Holt  V.  Thacher,  52  Vt.  592.  Wash. 
Hotchkin  r.  Bussell,  46  Wash.  7,  89 
Pac.  183.  W.  Va.— McMillan  v.  Hick- 
man, 35  W.  Va.  705,  14  S.  E.  227; 
Watt  i:  Brookover,  35  W.  Va.  323,  13 
S.  E.  1007,  29  Am.  St.  Rep.  811;  King 
V.  Burdett,  28  W.  Va.  601,  57  Am.  Rep. 
687.  Eng.— Green  v.  Cobden,  4  Scott 
486,  36  E.   C.  L.  598. 

[a]  "The  decided  weight  of  author- 
ity, .  .  .  seems  fully  to  justify  the 
conclusion  that  a  judgment  in  favor 
of  or  against  a  party  who  is  dead,  un- 
less his  death  is  shown  by  the  record 
itself,  is,  at  most,  only  a  ground  for 
avoiding  the  judgment,  and  does  not 
render  it  absolutely  void.  And,  in- 
deed, it  seems  to  be  by  no  means  cer- 
tain that  anything  more  can  be  said, 
even  where  it  is  thus  shown — the  differ- 
ence being  merely  as  to  means  by 
which  the  error  in  the  two  cases  can 
be  shown  and  corrected."  Milam 
Countv  V.  Robertson,  47  Tex.  222,  233. 

[b]'  In  Watt  r.  Brookover,  35  W. 
Va.  323,  13  S.  E.  1007,  29  Am.  St.  Rep. 
811,  the  court  said:  "As  regards  a 
judgment  against  a  party  dead  at  its 
rendition,  this  court  in  King  v.  Bur- 
dett, 28  W.  Va.  601,  held  such  judg- 
ment not  void  for  the  fact  of  death 
not  appearing  on  the  record,  and  that 
it  was  a  lien  enforceable  in  chancery, 
and  such  death  could  not  be  set  up  in 
defense  of  a  bill  to  enforce  it.  In 
Evans  v.  Spurgin,  6  Gratt.  107,  it  was 
held  that:  the  death  of  a  defendant 
not  having  been  suggested,  a  decree 
cannot  be  impeached  in  a  collateral  ac- 
tion by  evidence  of  his  death." 

[c]  The  court  in  Mosley  v.  South- 
ern Manufacturing  £o.,  4  Okla.  492,  46 
Pae.  508,  quotes  Freeman  on  Judg- 
ments, vol.  1,  p.  276,  where  it  is  said: 
"On  the  other  hand,  if  an  action  is 
begun  by  and  against  living  parties, 
over  whom  the  court  obtains  jurisdic- 
tion, and  some  of  them  subsequently 
die,  it  is  not  thereby  deprived  of  its 
jurisdiction,  and  while  it  ought  not  to 
proceed  to  judgment  without  making 
the  representatives  or  successors  in  in- 
terest of  the  deceased  party,  parties  to 
the  action,  yet  if  it  does  so  proceed, 
its  action  is  irregular  merely  and  its 
judgment  is  not  void." 

[d]  Judgment     may     be     rendered 
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fore  cannot  be  collaterally  attacked.®'  The  remedy  to  be  invoked, 
whether  the  judgment  be  regarded  as  void  or  voidable  is  treated  else- 
where in  this  title.®*  At  common  law  the  death  of  a  party  after  a 
verdict  found  in  his  favor,  and  before  judgment,  does  not  affect  the 
validity  of  a  judgment  upon  such  verdict.^'^  This  is  the  rule  by  statute 
in  some  states.®'' 

A  judgment  rendered  against  a  party  who  was  deceased  at  the  time 
the  action  was  instituted,  is  a  nullity.®^     When  a  judgment  has  been 


after  the  death  of  a  sole  plaintiff  when 
the  death  happens  on  the  first  day  of 
or  during  the  circuit;  as  the  whole 
time  of  the  circuit  relates  to  the  first 
day,  and  a  death  during  the  circuit  is 
regarded  as  a  death  after  verdict. 
Broas  v.  Mersereau,  18  Wend.  (N.  Y.) 
653.  See  also  Wright  v.  Mills,  4  H. 
&  N.  488,  5  Jur.  N.  S.  771,  28  L.  J. 
Exch.  223,  7  Wkly.  Eep.  498. 

83.  U.  S.— Beard  v.  Both,  35  Fed. 
397.  Fla.— Collins  v.  Mitchell,  5  Fla. 
364.  111.— Claflin  r.  Dunne,  129  111. 
241,  21  N.  E.  834.  Ky.— Case  r.  Eibe- 
lin,  1  J.  J.  Marsh.  29.  Minn.— Stock- 
ing r.  Hanson,  22  Minn.  542.  Mo. 
Coleman  v.  McAnulty,  16  Mo.  173,  57 
Am.  Dee.  229.  Ore.  —  Mitchell  v. 
Schoonover,  16  Ore.  211,  17  Pac.  867, 
8  Am.  St.  Eep.  282.  Tex.— Taylor  v. 
Snow,  47  Tex.  462,  26  Am.  Eep.  311; 
Mills  V.  Alexander,  21  Tex.  154.  Va. 
Evans  v.  Spurgin,  6  Gratt.  (47  Va.j 
107,  52  Am.  Dec.  105.  Vt.— Holt  r. 
Thacher,  52  Vt.  592.  Wash.— Hotch- 
kin  r.  Bussell,  46  Wash.  7,  89  Pac.  183. 
W.  Va.— King  V.  Burdett,  28  W.  Va. 
601,   57   Am.   Eep.   687. 

See  infra,  XVII,  A. 

[a]  In  Hotchkin  v.  Bussell,  46 
Wash.  7,  89  Pac.  183,  the  court  said: 
"In  an  adversary  proceeding,  where 
one  party  seeks  to  recover  directly 
from  another,  a  judgment  or  decree 
rendered  after  the  death  of  one  of  the 
parties  does  not  render  it  void  or  sub- 
ject it  to  collateral  attack;  at  most, 
it  is  only  voidable,  and  to  vacate  it, 
or  set  it  aside,  it  must  be  attacked 
within  the  time  and  in  the  manner 
provided  by  the  statute  for  setting 
aside  voidable  and  erroneous  decrees. ' ' 

[b]  Where  the  court  acquired  juris- 
diction, a  judgment  rendered  after  a 
suggestion  of  the  death  of  a  party  is 
merely  irregular  and  not  subject  to 
collateral  attack.  Davies  v.  Coryell  & 
Co.,  37   111.   App.   505. 

84.  See  infra,  XIII  and  XIV. 

85.  Ga.— Skidaway     Shell-Eoad     Co. 


r.  Brooks,  77  Ga.  136.  Me.— Goddard 
V.  Bolster,  6  Me.  427,  20  Am.  Dec.  320. 
Mich.— Webber  r.  Stanton,  1  Mich.  N. 
P.  97.  Mo. — Horner  v.  Nicholson,  56 
Mo.  220.  Pa.— Wood  v.  Boyle,  177  Pa. 
620,  35  Atl.  853. 

86.  See  generally  the  statutes. 

87.  U.  S.— Pooler  v.  Hyne,  213  Fed. 
154,  129  C.  C.  A.  506.  Ala.— Bauer  v. 
Word,  135  Ala.  430,  33  So.  538.  Ark. 
Greenstreet  v.  Thornton,  60  Ark.  369, 
30  S.  W.  347,  27  L.  E.  A.  735.  Colo. 
Eiley  v.  Lemieux,  24  Colo.  App.  184, 
132  Pac.  699.  Ga.— Watson  v.  Adams, 
103  Ga.  733,  30  S.  E.  577.  111.— Mc- 
Eeynolds  v.  Brown,  121  111.  App.  261. 
Ind. — Thompson  v.  MeCorkle,  136  Ind. 
484,  34  N.  E.  813,  36  N.  E.  211,  43  Am. 
St.  Eep.  334.  Kan. — Morris  v.  Winder- 
lin,  92  Kan.  935,  142  Pac.  944;  Harris 
r.  Defenbaugh,  82  Kan.  765,  109  Pac. 
681.  La.— Edwards  v.  Whited,  29  La. 
Ann.  647.  Mass.— Eeid  v.  Holmes,  127 
Mass.  326;  Loring  v.  Folger,  7  Gray 
505;  Jochumsen  v.  Suffolk  Sav.  Bank, 
3  Allen  87.  Minn. — Poupore  v.  Stone 
Ordean  Wells  Co.,  157  N.  W.  648,  82 
Cent.  L.  J.  394.  Miss.— Gerault  v.  An- 
derson, Walk.  30,  12  Am.  Dec.  521. 
Mo. — Schmelzer  v.  Central  Furniture 
Co.,  252  Mo.  12,  158  S.  W.  353;  Adams 
V.  Gossom,  228  Mo.  566,  129  S.  W.  16; 
Shea  r.  Shea,  154  Mo.  599,  55  S.  W. 
869,  77  Am.  St.  Eep.  779;  Wolf  v. 
Brown,  142  Mo.  612,  44  S.  W.  733; 
Childers  r.  Schantz,  120  Mo.  305,  25 
S.  W.  209;  Graves  v.  Ewart,  99  Mo. 
13,  11  S.  W.  971;  Crosley  v.  Hutton, 
98  Mo.  196,  11  S.  W.  613;  Williams 
V.  Hudson,  93  Mo.  524,  6  S.  W.  261; 
Weller  Mfg.  Co.  v.  Eaton,  81  Mo.  App. 
657.  N.  H. — Winship  r.  Conner,  42  N. 
H.  341.  N.  Y.— Griswold  v.  Stewart,  4 
Cow.  457.  Ore. — In  re  Young's  Estate, 
59  Ore.  348,  116  Pac.  95,  1060,  1913B, 
Ann.  Cas.  1310.  Pa.  —  See  Gross- 
man's Appeal,  102  Pa.  137.  Phil.  Isl. 
Asuncion  v.  Nieto,  4  Phil.  Isl.  97.  S.  C. 
Bragg  v.  Thompson,  19  S.  C.  572.  S.  D. 
Hardy    v.    Woods,    28    S.    D.    151,    132 
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submitted  to  an  appellate  court,  a  party's  death  while  the  cause  is 
under  ad\dsement  vrill  not  aSect  the  validity  of  a  judgment  rendered 
thereafter.^^ 

Extinct  Corporation. —  Dissolution  of  a  corporation  by  legislative 
action,  or  expiration  of  its  charter,  deprives  it  of  its  corporate  exist- 
ence, and  no"  legal  judgment  can  thereafter  be  rendered  against  it.^^ 

c.  Jiidgment  in  Favor  of  Deceased  Person.  —  In  some  jurisdictions, 
when  the  plaintiff  or  defendant  dies  before  the  trial  of  the  action, 
no  judgment  can  be  rendered  in  favor  of  such  deceased  person,^"  and 


N.  W,  692.  Tex. — Jones  Lumb.  Co.  r. 
Ehoades,  17  Tex.  Civ.  App.  665,  41  S. 
W.  102.  See  also  Bennett  v.  Spillars, 
9  Tex.  519.  Compare,  Thouvenin  v.  Rodri- 
gues,  24  Tex.  468.  Utah. — Lawrence  v. 
Murphy,  147  Pac.  903. 

[a]  See  the  following  cases  hold- 
ing that  such  judgment  is  merely  er- 
roneous: Baragwanath  v.  Wilson,  4  111. 
App.  80;  McMillan  v.  Hickman,  35  W. 
Va.  705,  13  S.  E.  227;  Watt  v.  Brook- 
over,  35  W.  Va.  323,  13  S.  E.  1007,  29 
Am.  St.  Eep.  811.  Compare,  Claflin  /;. 
Dunne,  129  111.  241,  21  N.  E.  834,  16 
Am.  St.  Eep.  263. 

[b]  The  court  in  Mosley  v.  Southern 
Manufacturing  Co.,  4  Okla.  492,  46 
Pac.  508,  quotes  Mr.  Freeman,  in  his 
work  on  Judgments,  Vol.  1,  p.  276, 
where  it  is  said:  "That  there  should, 
at  some  time  during  its  progress,  be 
living  parties  to  both  sides  of  an  ac- 
tion, we  think  indispensable;  and  that 
no  sort  of  jurisdiction  can  be  obtaineil 
against  one  who  is  dead,  when  suit 
was  commenced  against  him  as  a  de- 
fendant, or  in  his  name  as  a  plaintiff; 
and  that  no  judicial  record  can  bo 
made  which  will  estop  those  claiming 
under  him  from  showing  that  he  died 
before  the  action  was  begun,  and  that 
a  judgment  for  or  against  him  must 
necessarily   be   void." 

88.  Powe  V.  McLeod  &  Co.,  76  Ala. 
4]S;  Samuel  v.  Cravens,  10  Ark.  380. 

[a]  ''A  very  great  difference  exists 
between  applying  this  principle  to  a 
primary  court,  and  r>u  appellate  court. 
In  the  latter,  the  party  has  had  his 
day  in  court,  and  his  rights  have  been 
passed  on  while  he  was  in  life.  If, 
in  such  case,  this  court  affirm  the  judg- 
ment, it  impairs  or  adjudges  no  dis- 
puted rights,  and  divests  no  title.  It 
simply  affirms  the  correctness  of  the 
lower  court's  rulings,  and  directs  the 
execution  of  its  judgment,  which 
thereby  becomes  merged  in  the  judg- 
ment  of  this   court.     It   announces   no 
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new  judgment,  but  concurs  in  one  al- 
ready rendered.  If  the  case  be  re- 
versed in  this  court,  the  result  is  to 
remand  the  case  for  another  original 
trial,  after  a  proper  revivor  shall  be 
ordered,  bringing  all  necessary  parties 
before  the  court. ' '  Powe  v.  McLeod  & 
Co.,  76  Ala.  418. 

[b]  Under  a  statute  providing  that 
when  one  of  the  parties  to  an  action 
dies  while  such  action  is  pending  in 
an  appellate  court,  that  the  death  of 
such  litigant  shall  be  suggested  to  the 
appellate  court  and  the  cause  revived 
against  his  legal  representative  before 
further  proceedings  are  had,  it  is  never- 
theless held  that  a  judgment  of  re- 
versal rendered  after  a  party's  death 
and  without  there  having  been  any  sug- 
gestion thereof  to  the  court  is  not  void, 
but  oiilv  voidable.  Schmelzer  v.  Cen- 
tral Furniture  Co.,  252  Mo.  12,  158  S. 
W.  353. 

[c]  Death  After  Reversal  of  Judg- 
ment.— When  plaintiff  recovers  judg- 
ment which  is  reversed  on  appeal,  and 
the  case  remanded  for  a  new  trial,  and 
during  the  pendency  of  the  appeal 
plaintiff  dies,  the  reversal  leaves  the 
plaintiff  without  a  judgment  and  if.  the 
cause  of  action  died  with  him  no  judg- 
ment can  be  rendered.  Stout  r.  Indian- 
apolis, etc.  E.  Co.,  41  Ind.  149.  See 
also  Hilker  i;.  Kelly,  130  Ind.  356,  30 
N.  E.  304,  15  L.  E.  A.  622. 

89.  111. — Life  Association  of  Amer- 
ica r.  Fassett,  102  111.  315.  la.— Dis- 
trict of  Clay  r.  District  of  Buchanan, 
63  Iowa  188,  18  N.  W.  859.  Me.— Mer- 
rill V.  President,  etc.  of  Suffolk  Bank, 
31  Me.  57,  50  Am.  Dec.  649.  N.  Y. 
Eodgers  v.  Adriatic  Fire  Ins.  Co.,  148 
N.  Y.  34,  42  N.  E.  515,  affirming  87 
Hun  384;  Sturges  v.  Vanderbilt,  73  N. 
Y.  384. 

90.  Ala. — Meyer  v.  Hearst,  75  Ala. 
390;  Moore  v.  Easley,  18  Ala.  619.  See 
also  Moore  v.  McGuire,  26  Ala.  461. 
Coi%pare,  Hunt  v.  Ellison,  3Z  Ala.  173; 
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if  one  be  so  rendered,  it  is  void.     In  others  such  a  judgment  is  void- 
able only.^^ 


Powell  V.  Washington,  15  Ala.  803; 
Kennedy  v.  Pickering,  Minor  137.  Ark. 
Jacobson  r.  Campbell,  12  S.  W.  7S4. 
Del.— Lynch 's  Exx.  v.  Tunnell,  4  Harr. 
284.  Ind. — Bivens  v.  Henderson,  42 
Ind.  App.  562,  86  N.  E.  426.  Ky. 
Amyx  V.  Smith's  Admx.,  1  Mete.  529. 
La. — Succession  of  Hoggatt,  36  La. 
Ann.  337;  Edwards  v.  Whited,  29  La. 
Ann.  647;  McCloskey  v.  Wingfield,  29 
La.  Ann.  141;  Norton  v.  Jamison,  23 
La.  Ann.  102;  New  Orleans  &  Carroll- 
ton  E.  U.  Co.  r.  Bosworth,  8  La.  Ann. 
80.  Me.— West  v.  Jordan,  62  Me.  484. 
Miss. — Young  v.  Pickens,  45  Miss.  553; 
Tarleton  v.  Cox,  45  Miss.  430;  Parker 
r.  Home,  38  Miss.  215;  Lee  v.  Gardiner, 
26  Miss.  521;  Gerault  V.  Anderson, 
Walk.  30,  12  Am.  Dec.  521.  Tenn. 
Collins  f.  Knight,  3  Tenn.  Ch.  183,  187; 
Morrison  v.  Deaderick,  10  Humph.  342; 
Carter  v.  Carriger,  3  Yerg.  411,  24  Am. 
Dec.  585. 

[a]  Valid  as  to  Living  Plaintiffs. 
In  an  action  of  ejectment  a  jmlgment 
rendered  for  several  plaintiffs,  some  of 
whom  were  dead,  is  void  as  to  those 
dead,  but  valid  as  to  those  living. 
Rhodes  v.  Crutchfield,  7  Lea  (Tenn.) 
518.  See  also  Grace  v.  Rowell,  30  Ga. 
764. 

[b]  When  both  plaintiff  and  de- 
fendant are  dead  no  judgment  can  be 
rendered;  and  if  one  be  inadvertently 
rendered  relief  may  be  had  by  motion 
to  set  aside  the  judgment,  or  for  a 
new  trial,  or  by  a  petition  in  the  na- 
ture of  a  bill  of  review,  which  is  a 
substitute  in  cases  of  this  kind  for 
writ  of  error  coram  nobis.  McClelland 
V.  Moore,  48  Tex.  355. 

91.  la. — Gilman  v.  Donovan,  53  Iowa 
362,  5  N.  W.  560.  Mich.— Webber  v. 
Stanton,  1  Mich.  N.  P.  97.  Minn. 
Hayes  v.  Shaw,  20  Minn.  405.  Mo, 
Union  Bank  of  Missouri  v.  McWarters, 
52  Mo.  34;  Coleman  v.  McAnulty,  16 
Mo.  173,  57  Am.  Dee.  229.  Neb.— Jen- 
nings v.  Simpson,  12  Neb.  558,  11  N.  W. 
880,  if  the  fact  appears  on  the  record. 
N.  c.— Wood  V.  Watson,  107  N.  C.  52, 
12  S.  E.  49,  10  L.  R.  A.  541.  Ohio. 
Swasey  v.  Antram  &  Co.,  24  Ohio  St. 
87.  Pa,— Walter  v.  Erdman,  4  Pa. 
Super.  348.  Compare,  Lynch  v.  Kerns, 
10  Phila.  335.  Vt.— Holt  v.  Thaeher, 
52  Vt.  592.  Tex.— Pullen  v.  Baker,  41 
Tex.    419;    Best   v.    Nix,     6     Tex.     Civ. 


App.  349,  25  S.  W.  130.  W.  Va,— Watt 
V.  Brookover,  35  W.  Va.  323,  13  S.  E. 
1007,  29  Am.  St.  Rep.  811  (whether 
fact  of  death  appears  on  record  or 
not);  King  v,  Burdett,  28  W.  Va.  601, 
57   Am.   Rep.   687. 

[aj  "Where  a  judgment  in  favor 
of  .  .  .,  a  dead  man  is  inadvertently 
rendered,  the  party  aggrieved  may  be 
relieved  by  writ  of  error  coram  nobis." 
Wentz  V.  Bealor,  14  Pa.  Co.  Ct.  337. 

[b]  When  the  action  does  not  abate 
by  reason  of  plaintiff 's  death,  and  pro- 
ceeds to  decree  after  such  death,  with- 
out objection,  the  judgment  is  merely 
irregular,  and  not  open  to  collateral  at- 
tack. Wardrobe  v.  Leonard,  78  Neb. 
531,  111  N.  W.  134.  See  also  Howard 
V.  McKenzie,  54  Tex.  171;  Holt  v. 
Thaeher,  52  Vt.  592  (holding  that  judg- 
ment is  not  open  to  collateral  attack). 

[a]  A  judgment  cannot  be  attacked 
in  a  collateral  proceeding,  by  proof  that 
plaintiff  was  dead  before  the  suit  was 
instituted,  but  if  fraud  in  obtaining 
the  judgment  is  alleged,  such  fact  may 
be  admitted  as  a  circumstance  to  prove 
the  fraud.  Thouvenin  v.  Rodrigues,  24 
Tex.   468. 

[b]  In  California  it  has  been  held 
(McCreery  v.  Everding,  44  Cal.  284), 
that  a  judgment  in  favor  of  a  deceased 
person  is  a  nullity,  but  this  has  been 
overruled  by  Tyrrel  v.  Baldwin,  67  Cal. 
1,  6  Pac.  867,  and  Phelan  v.  Tyler,  64 
Cal.  80,  and  the  doctrine  that  the 
judgment  is  merely  voidable  is  now 
followed.  Todhunter  v.  Klemmer,  134 
Cal.  60,  66  Pac.  75. 

[c]  Where  one  of  several  plaintiffs 
dies  before  judgment  is  rendered,  and 
the  action  is  one  that  did  not  survive, 
the  judgment  will  be  set  aside  as  to 
the  deceased  plaintiff  but  will  stand 
as  to  the  others.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Higginbotham  (Tex.  Civ.  App.), 
173   S.   W.   482. 

[dj  A  judgment  is  not  void  be- 
cause a  co-plaintiff  died  before  the 
commencement  of  the  suit;  such  fact 
can  only  be  taken  advantage  of  by 
plea  in  abatement.  Bavagwarath  v.  Wil- 
son, 4  111.  App.  80;  McMillan  v.  Hick- 
man, 35  W.  Va.  705,  14  S.  E.  227;  Watt 
V.  Brookover,  35  W.  Va.  323,  13  S.  E. 
1007,  29  Am.  St.  Rep.  811. 

[e]  When  before  joinder  of  issue 
the  death   of  one  of  the   plaintiffs  was 
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D,  Process.  —  The  necessity  for  process  and  service  thereof  upon 
the  defendant  as  a  condition  to  a  valid  judgment  against  him  is  treated 
elsewhere  in  this  work.®^ 

E.  Pleadings,  Issues,  and  Proof.  —  The  general  rule  is  that  a 
judgment  without  pleadings  to  support  it  cannot  stand.^^  So  it  has 
been  held  that  a  declaration,  complaint,  or  some  other  written  state- 
ment of  the  cause  of  action  is  absolutely  indispensable  to  the  main- 
tenance of  a  judgment  recovered  in  a  court  of  record,^*  and  that  if 


suggested  and  issue  was  thereafter 
joined  without  noticing  the  deatli,  a 
judgment  for  plaintiffs  is  at  most  ir- 
regular. Billingslea  v.  Smith,  77  Md. 
504,  521,  26  Atl.  1077. 

92.  See  the  titles  "Process;" 
"Service  of  Process  and  Papers." 

93.  See  the  following:  Mich. — 
Kuowles  &  Son  v.  Cavanaugh,  144  Mich. 
260,  107  N.  W.  1073.  Mo.— Orchard  r. 
Nat.  Exchange  Bank,  121  Mo.  App.  33S, 
98  S.  W.  824.  Mont.— Alywin  v.  Mor- 
ley,  41  Mont.  191,  108  Pac.  778.  S.  D. 
Des  Moines  Mut.  Hail  Cy.  Ins.  Assn. 
V.  Clute,  35  S.  D.  154,  151  N.  W.  281. 
Tex. — Browne  Grain  Co.  v.  Farmers'  & 
Merchants'  Bank  of  Abilene  (Tex.  Civ. 
App.),  173  S.  W.  942.  Utah.— /;<,  re 
Evans,  42  Utah  282,  130  Pac.  217. 

See  generally  the  cases  infra,  this 
section. 

[a]  "When  there  are  no  pleadings 
in  the  case,  there  is  naught  upon 
which  to  predicate  a  judgment."  Or- 
chard r.  Nat.  Exchange  Bank,  121  Mo. 
App.  338,  98  S.  W.  824. 

[b]  "It  is  fundamental  that  plead- 
ings are  the  judicial  means  of  invest- 
ing a  court  with  jurisdiction  of  the 
subject-matter  to  adjudicate  it;  and 
that  a  court  can  judicially  consider 
only  what  is  presented  by  the  plead- 
ings. A  cause  of  action  depends  upon 
allegations,  and  what  is  not  juridically 
presented  cannot  be  judicially  consid- 
ered or  decided.  A  judgment  not  sup- 
ported by  sufficient  pleadings  must 
fall."  Ill  re  Evans,  42  Utah  282,  130 
Pac.   217. 

[c]  A  judgment,  following  a  dec- 
laration which  attempts  to  combine  in 
one  count  a  declaration  in  replevin 
with  one  in  assumpsit  on  a  promissory 
note,  and  adjudging  plaintiffs  entitled 
to  the  possession  of  the  property  taken 
under  the  writ,  and  giving  them  judg- 
ment for  the  balance  due  on  the  note, 
is  void  as  without  pleadings  to  sup- 
port it.  Knowles  &  Son  v.  Cavanaugh, 
144  Mich.   260,  107  N.  W.  1073. 
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[d]  Whether  a  judgment  is  sup- 
ported by  the  pleadings  depends,  not 
upon  the  allegations  in  the  complaint 
alone,  but  upon  a  reasonable  construc- 
tion of  all  the  pleadings  when  con- 
sidered together.  Chesney  r.  Chesney, 
33  Utah  503-14,  94  Pac.  989. 

[c]  If  the  pleadings  have  heen  lost 
or  destroyed  the  judgment  should  be 
rendered  on  substituted  copies.  Grim- 
son  v.  Russell,  11  Neb.  469,  9  N.  W. 
647.  As  to  lost  pleadings  generally, 
see  the  title  "Records." 

94.  See  the  following:  U.  S.— Ring- 
gold V.  Elliott,  2  Cranch  462,  20  Fed. 
Cas.  No.  11,844.  Cal.— Tinn  r.  United 
States  District  Attorney,  148  Cal.  773, 
84  Pac.  152,  113  Am.  St.  Rep.  354; 
Young  f.  Rosenbaum,  39  Cal.  646,  654; 
!Maclav  Companv  r.  Meads,  14  Cal. 
App.  363,  373,  112  Pac.  195,  113  Pac. 
364.  Colo.— Beckett  v.  Cuenin,  15  Colo. 
281,  25  Pac.  167,  22  Am.  St.  Rep.*  399; 
llaskins  v.  Tucker,  1  Colo.  263;  Gallup 
r.  Wilder,  1  Colo.  264.  Miss.— Hum- 
phries r.  Bartel,  10  Smed.  &  M.  282. 
Mo.— Wilson  r.  Darrow,  223  Mo.  520, 
122  S.  W.  1077.  Neb.— Grimison  v.  Rus- 
sell, 11  Neb.  469,  9  N.  W.  647.  S.  D. 
Hilliard  v.  Loeb,  140  N.  W.  703.  Tex. 
Dunlap  l:  Southerlin,  63  Tex.  38;  Hart 
i:  Hunter,  52  Tex.  Civ.  App.  75,  114 
S.  W.  882. 

[a]  As  it  was  well  put  in  Young 
V.  Rosenbaum,  39  Cal.  646,  654:  "It 
would  seem  impossible  to  maintain  in 
any  forum  a  judgment  unless  it  was 
based  upon  a  complaint  or  a  statement 
of  the  cause  of  action  of  the  party  in 
whose  favor  it  was  rendered." 

[b]  In  Maclay  Company  v.  Meads, 
14  Cal.  App.  363,  373,  112  Pac.  195, 
113  Pac.  364,  the  court  said:  "It  re- 
quires the  citation  of  no  authorities  to 
show  that  a  judgment  in  favor  of  plain- 
tiff must  have  for  its  primary  support 
a  complaint  which  states  a  cause  of 
action  against  the  defendant. ' ' 

[c]  In  Wilson  i:  Darrow,  223  Mo. 
520,  531,  122  S.  W.  1077,  the  court  said 
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the  declaration  or  complaint  does  not  state  a  cause  of  action,  and  is 
insufficient  to  support  the  judgment,  then  the  latter  is  erroneous  if 
not  indeed  void.^^  But  cases  have  held  that  a  judgment  is  not 
absolutely  void  because  no  declaration  or  complaint  has  been  Hied,"'' 
since  by  consent,  the  complaint  may  be  v^aived.  and  judgment  may  be 
confessed  or  entered  thereby.^^ 


that  "it  is  ele.mentarj^  that  before  a 
judgment  of  any  character,  and  especial- 
ly one  by  default,  will  be  permitted 
to  stand,  even  in  a  collateral  attack, 
there  must  be  some  kind  of  a  state- 
ment filed  in  the  court  setting  forth 
the  facts  constituting  the  cause  of  ac- 
tion, or  a  basis  for  the  judgment  or 
other  relief  sought  in  order  that  the 
record  will  disclose  the  matters  and 
things   determined   thereby." 

Necessity  generally  for  declaration 
or  equivalent  pleading,  see  6  Standard 
Proc.   642,   et   seq. 

Necessity  for  declaration  or  com- 
plaint as  basis  for  judgment  by  con- 
fession, see  i'dfra,  lA',  K;  as  basis  for 
judgment  by  default,  see  infra,  V,  B,  1. 

95.  See  the  following:  Ala. — Louis- 
ville, etc.  E.  Co.  r.  Mason,  4  Ala.  App. 
353,  358,  .58  So.  963  (judgment  is  ordi- 
narily void) ;  Eitter  v.  Hoy,  1  Ala. 
App.  643,  55  So.  1034.  Cal.— Northern 
Ey.  Co.  V.  Jordan,  87  Cal.  25,  25  Pac. 
273;  Weinreich  v.  Johnston,  78  Cal. 
256,  20  Pac.  556.  Conn.— Camp  r. 
Scott,  47  Conn.  366.  Idaho.— Lov/e 
V.  Turner,  1  Idaho  107.  Ind. — Meyer 
V.  Wilson,  166  Ind.  651,  76  N.  E.  748; 
McCormick  v.  Webster,  89  Ind.  105; 
Friddle  v.  Crane,  68  Ind.  583.  Ky. 
Paul  V.  Smith,  82  Ky.  451;  Dean  f. 
Boyd,  9  Dana  169,  cited  in  Logsdon  v. 
Woodard,  9  Ky.  Op.  375.  Minn.— Ku- 
besh  V.  Hanson,  93  Minn.  259,  101  N. 
W.  73  (valid  until  set  aside  or  re- 
versed and  not  absolutely  void) ;  Knud- 
son  V.  Curley,  30  Minn.' 433,  15  N.  W. 
873.  Mo. — Marshall  v.  Eeddick,  177  S. 
W.  381;  Walker's  Admr.  v.  Deaver,  79 
Mo.  664;  Logan  r.  Bettis,  1  Mo.  705; 
Jones  V.  Alf.  Bennett  Lumb.  Co.,  175 
Mo.  App.  26,  157  S.  W.  864.  N.  J. 
Winans  r.  Denman,  2  N.  J.  L.  116. 
N.  Y. — Marquat  v.  Marquat,  12  N.  Y. 
336;  Neusbaum  v.  Keim,  1  Hilt.  520. 
Pa. — Sullivan  County  i".  Middendorf,  7 
Pa.  Super.  71;  Susquehanna  F.  Ins. 
Co.  V.  Leib  &  Co.,  8  Del.  Co.  103.  Tex. 
Western  Union  Tel.  Co.  v.  Stracner 
(Tex.  Civ.  App.),  152  S.  W.  845;  Hart 
V.  Hunter,   52   Tex.    Civ.   App.   75,    114 


S.  W.  882.     Wis.— Harris  v.  Harris,  10 
Wis.  467. 

[a]  "There  is  no  rule  of  practice 
better  settled  than  that  a  judgment 
founded  upon  a  bad  complaint,  not 
(  ured  by  the  verdict,  can  not  be  main- 
tained."    Friddle  v.  Crane,  68  Ind.  583. 

[b]  A  judgment  fatally  defective 
because  of  the  absence  of  a  sufficient 
complaint  to  support  it  may  be  assigned 
as  error,  though  there  was  no  demurrer 
to  the  complaint  and  the  objection  was 
not  raised  in  the  court  below.  Eitter 
r.  Hoy,  1  Ala.  App.  643,  55  So.  1034. 

As  ground  for  collateral  attack,  see 
infra,  XVII,  A. 

Aider  by  Verdict  or  Judgment. — See 
the  title   "Pleading." 

Jurisdiction  to  render  judgment  not 
within  issues,  see  supra,  III,  B,  1;  and 
infra,  XVII,  A. 

Necessity  for  judgment  to  conform 
to  pleadings,  etc.,  see  infra,  XI. 

96.  Stancill  v.  Gay,  92  N.  C.  455; 
Vick  V.  Pope,  81  N.  C.  22;  Leach  v. 
The  Western  N.  C.  R.  Co.,  65  N.  C. 
486;   Terry  r.  Dickinson,  75  Va.  475. 

[a]  The  judgment  is  not  void 
though  no  declaration  was  filed  in  the 
cause,  and  can  only  be  avoided  bj^  the 
proper  proceedings  taken  in  duo  season 
in  the  court  which  rendered  the  judg- 
ment.    Terry  r.  Dickinson,  75  Va.  475. 

[b]  Proceeding  to  judgment  with- 
out requiring  the  filing  of  a  complaint 
is  a  mere  irregularity.  Betancourt  v. 
Eberlin,  71  Ala.  461. 

97.  Gay  v.  Grant,  101  N.  C.  206,  8 
S.  E.  99;  Peoples  i".  Norwood,  94  N.  C. 
167;  Stancill  v.  Gay,  92  N.  C.  455. 

As  to  judgments  by  confession,  see 
infra,  IV;  judgments  by  consent,  see 
infra,  VI. 

[a]  Acquiescence  in  a  judgment 
waives  the  failure  to  file  a  complaint. 
McLeod  r.  Graham,  132  N.  C.  473,  43 
S.  E.  935;  Stancill  v.  Gay,  92  N.  C. 
455. 

[b]  In  Stancill  v.  Gay,  92  N.  C. 
455,  the  court  said:  "No  complaint  ap- 
pears in  the  record,  nor  is  it  certain 
one    was    filed.      The    clerk    finds    as    a 
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The  judgment  will  be  sufficient  if  it  is  sustained  by  one  good  count 
of  a  declaration  or  complaint.^®  J\Iere  inaccuracies  or  irregularities  in 
the  declaration  or  complaint  will  not  invalidate  a  judgment  rendered 
thereon.''^ 

Plea  and  Issue A  judgment  upon  a  trial  in  a  case  without  a  plea 

or  answer  on  the  part  of  the  defendant/  or  an  issue  to  be  determined, 
is  erroneous  if  not  indeed  void.^ 


fact  that  there  was  one,  and  that  it 
was  lost.  The  judge  finds  that  the 
only  evidence  of  this  was  the  recitals 
in  the  judgment.  These  recitals  were 
evidence,  but  not  conclusive.  But  if 
there  was  no  complaint  filed,  this  fault 
alone  did  not  render  the  judgment  void. 
The  court  having  jurisdiction  of  the 
subject  of  the  action  and  the  par- 
ties to  it,  the  latter  might  consent 
to  the  entry  of  a  judgment  by  express 
agreement,  or,  one  having  been  entered, 
they  might  assent  to  it.  There  is  a 
presumption  in  favor  of  the  regularity 
of  the  judgment — that  the  court  gave 
it  in  the  course  of  procedure,  or  that 
the  parties  consented  to  it." 

98.  Fla. — Gregory  r.  McNealy,  12 
Fla.  578.  HI. — Grannon  r.  Donk  Bros. 
Coal  &  Coke  Co.,  259  111.  350,  102  N. 
E.  769;  Dana  v.  Bryant,  6  111.  104; 
Pence  v.  Chicago  City  Ry.  Co.,  155  111. 
App.  480;  Olson  v.  Kelly  Coal  Ccr.,  143 

111.  App.  269;  Drainage  Commissioners 
V.  Drainage  Commissioners,  113  111. 
App.  114,  affirmed,  211  111.  .S28,  71  N. 
E.  1007.  Ind.— Summers  r.  Tarnev,  123 
Ind.  560,  24  N.  E.  678.  Compare, 
Baker   v.   Pvatt,   108   Ind.   61,   9   N.    E. 

112.  Md.— Gordon  r.  Downey,  1  Gill 
41.  Mass. — Worster  v.  Canal  Bridge, 
16  Pick.  541.  N.  H,— Rochester  r.  Rob- 
erts, 29  N.  H.  360.  N.  J.— Hansen  v. 
Do  Vita,  76  N.  J.  L.  96,  68  Atl.  1062. 
Pa. — See  McCredy  r.  James,  6  Whart. 
547.  W.  Va.— Stolle  v.  Aetna  Eire  & 
Marine  Ins.  Co.,  10  W.  Va.  546,  27 
Am.  Rep.  593. 

[a]  A  judgment  rendered  upon  a 
complaint  containing  a  bad  paragraph, 
which  has  been  held  good  upon  a  de- 
murrer, cannot  stand  unless  the  record 
afiirmatively  shows  that  the  judgment 
rests  exclusively  upon  another  para- 
graph which  is  good.  Grand  Trunk 
Western  R.  Co.  v.  Porter,  49  Ind.  App. 
692,  97  N.  E.  1040.  See  also  City  of 
Indianapolis  v.  Williams  (Ind.  App.), 
108  N.  E.  387. 

Effect  of  general  verdict  where  one 
of    the    counts    of    the     declaration     or 
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complaint  is  bad,  see  generally  the  title 
"Verdict." 

99.  Erroneous  omission  of  name  of 
one  of  the  plaintiffs  in  a  paragraph  of 
the  comi)laint  (Galveston,  H.  &  S.  A. 
R.  Co.  f.;  Murray  [Tex.  Civ.  App.],  99 
S.  W.  144),  or  though  the  name  ap- 
pears incorrectly  in  the  title  (Casen- 
tini  r.  Schneider,  8  Tex.  Civ.  App.  108, 
35  S.  W.  883),  the  judgment  will  not 
be  invalid  on  that  account. 

[a]  Irregularity  in  signatiire  is  not 
fatal.  Hancock  v.  Bowman,  49  Cal. 
413;  McCormiek  v.  Webster,  89  Ind. 
105. 

On  collateral  attack,  see  infra,  XVTI, 
A. 

1.  Where  no  plea  is  entered,  no 
judgment  can  be  rendered  for  the  de- 
fendant. Alexander  r.  Leatch,  3  A.  K. 
Marsh.   (Ky.)   503. 

2.  See  the  following:  HI. — Paul  v. 
People,  82  111.  82.  Ind.— Becovitz  t: 
Saperstein,  46  Ind.  App.  339,  92  N.  E. 
551.  La. — Braunsdorff  r.  Fay,  18  La. 
Ann.  187.  Miss. — Porterfield  v.  Butler, 
47  Miss.  165,  170,  12  Am.  Rep.  329; 
Armstrong  v.  Barton,  42  Miss.  506; 
Steele  v.  Palmer,  41  Miss.  88  (judg- 
ment without  an  issue,  to  be  determined 
by  it,  is  a  nullity  according  to  Missis- 
sippi  cases).       Pa. — Brown   v.   Barnett, 

2  Binn.  33,  judgment  erroneous.  Tenn. 
Teasdale  v.  Manchester  Produce  Co., 
104  Tenn.  267,  56  S.  W.  853;  Trabue 
&  Lucas  r.  Higden,  4  Coldw.  620;  Hop- 
son  v.  Fountain,  4  Humph.  243.  Tex. 
Taylor  r.  Deseve,  81  Tex.  246,  16  S. 
W.  1008;  Cramer  v.  Barfield  (Tex.  Civ. 
App.),  157  S.  W.  256.  Wis.— Du  Bay 
r.  mine,  6  Wis.  588,  judgment  erro- 
neous. W.  Va. — Shires  r.  Boggess,  68 
W.  Va.  137,  69  S.  E.  466;  Perkins  V. 
Pfalzgraff,  60  W.  Va.  121,  53  S.  E. 
913;  Williams  r.  Knights,  7  W.  Va. 
335. 

[a]  Matters  not  set  up  in  a  bill  but 
only  in  the  answer  are  not  thereby  put 
in  issue  and  cannot  properly  be  adjudi- 
cated.    Miles  V.  Skinner,  42  Mich.  181, 

3  N.  W.  918. 
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—  A  judgment  without  admission  or  proof  to  support  it  is 
fundamentally  erroneous.^ 

F.  Verdict  or  Findings.  —  The  necessity  for  a  verdict  or  findings 
to  support  the  judgment  is  treated  elsewhere  in  this  work.* 

IV.  JUDGMENTS  BY  CONFESSION.  —  A.  Definition  and 
General  Statement.^  —  Confession  of  judgment  is  the  procedure 
whereby  a  debtor,  by  a  written  statement  or  warrant  of  attorney,  per- 
mits a  judgment  to  be  entered  against  him.'*    Judgments  by  confession 


[b]  In  Doyle  v.  Smith,  1  Coldw. 
(Tenn.)  15,  it  was  held  that  the  want 
of  a  plea  or  issue  constitutes  at  most 
but  an  error  in  the  judgment,  but  does 
not  render  it  void,  or  affect  the  author- 
ity of  the  sheriff  to  execute  writs  is- 
sued upon  it. 

3.  Kaby  v.  Greater  New  York  De- 
velopment Co.,  151  App.  Div.  72,  135 
N.  Y.  Supp.  813;  Equitable  Trust  Co. 
of  New  York  v.  Nisseu,  129  N.  Y. 
Supp.  41;  Phelan  v.  New  York  Cent. 
&  H.  E.  R.  Co.,  113  N.  Y.  Supp.  35; 
Norvell-Shapleigh  Hardware  Co.  v. 
Lumpkin  (Tex.  Civ.  App.),  150  S.  W. 
1194. 

[a]  It  is  error  for  the  court  to 
render  judgment  in  favor  of  the  plain- 
tiff upon  any  issue  as  to  which  the 
burden  of  proof  rests  upon  him  and 
as  to  which  he  has  offered  no  evi- 
dence. Miller  v.  Kroenert,  81  Kan.  590, 
106  Pac.  459. 

4.  See  generally  the  titles  "Find- 
ings  and  Conclusions;"    "Verdict." 

Necessity  that  judgment  conform  to 
verdict  or  findings,  see   infra,  XI. 

5.  Definitions  of  judgment  generally 
see  supra,  I. 

6.  See  French  v.  Wilier,  126  111.  611, 
18  N.  E.  811,  9  Am.  St.  Eep.  651,  2 
L.  R.  A.  717,  where  the  court  says: 
"There  is  some  misapprehension  as  to 
the  practice  at  common  law.  There 
were  at  common  law,  besides  the  judg- 
ment by  default,  two  methods  of  ob- 
taining judgment  without  trial.  One 
by  a  confession  of  judgment  under  a 
warrant  of  attorney,  and  the  other 
upon  a  cognovit  actionem,  signed  by 
the  defendant  in  the  action.  The  war- 
rant of  attorney  authorized  the  attor- 
ney named  therein  to  appear  for  the 
defendant  and  receive  a  declaration  in 
an  action  for  debt,  and  to  confess  the 
action  or  suffer  judgment  by  nil  dicit, 
or  otherwise  to  pass.  *A  warrant  of 
attorney,'  says  Chitty,  *is  more  fre- 
quently given  independently  of  any 
action,   and    yery    generally    is    pros- 


pective security,  and  although  at  the 
time  it  is  executed,  nothing  is  due  from 
the  party.  It  is  in  that  respect  a  con- 
venient collateral  security  to  bankers 
and  others,  in  consideration  of  their 
agreeing  to  make  pecuniary  advances, 
or  to  suffer  a  customer  to  overdraw 
his  account.'  3  Chitty  Gen.  Prac.  669. 
The  cognovit  actionem  was  not  an 
authority  given  before  the  action  com- 
menced, but  was  a  confession  signed 
by  the  defendant  after  the  process  was 
issued.  'When  a  writ  has  already 
been  issued  against  a  defendant,  a  cog- 
novit actionem,  or,  in  other  words,  a 
written  confession  of  the  action  sub- 
scribed by  the  defendant  hut  not 
sealed,  and  authorizing  the  plaintiff  to 
sign  judgment  and  issue  execution  for 
a  named  sum,  is  a  very  usual  mode  of 
saving  the  expenses  of  further  pro- 
ceedings in  the  action.'  " 

[a]  A  "judgment  by  confession" 
is  a  judgment  which  results  from  the 
voluntary  agreement  of  the  parties. 
Third  Nat.  Bank  v.  Divine  Grocery 
Co.,  97  Tenn.  603,  37  S.  W.  390,  34 
L.  E.  A.  445. 

[b]  In  Montgomery  v.  Murphy,  19 
Md.  576,  81  Am.  Dec.  652,  a  judg- 
ment by  confession  is  defined  as  "an 
affirmative  act,  consented  to  by  the  de- 
fendant in  person,  or  by  his  attorneys, 
with  the  leave  of  the  court." 

[c]  A  judgment  "This  day  came 
the  parties,  by  their  attorneys;  and 
the  defendants  by  their  attorney,  with- 
drew their  plea  at  a  former  day 
pleaded;  thereupon  the  plaintiffs  hav- 
ing proved  their  cause,  it  is  considered 
by  the  court  that  the  plaintiffs  recover 
against  the  defendants,"  is  not  a  judg- 
ment by  confession.  Holliday's  Exrs. 
V.  Myers,  11  W.  Va.  276,  298. 

[d]  Any  admission  of  the  debt  sued 
for,  which  is  such  that  it  leaves  no 
issue  to  be  tried,  is,  in  fact,  a  con- 
fession of  judgment.  If  the  admission 
goes  only  to  a  portion  of  the  sum 
claimed,  it  is  a  confession  of  judgment 
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are  of  two  kinds,  by  confession  without  action/  or  by  confession  after 
action  begun.^  Confession  of  judgment  without  action  begun  is  not 
an  "action,"^  since  no  adjudication  by  the  court,  nor  the  agency  of 
any  judge  is  required.^"  Yet  the  judgment  has  all  the  qualities,  inci- 
dents and  attributes  of  a  judgment  obtained  in  an  action.^^  Judg- 
ment by  confession  after  action  begun  may  be  a  judgment  by  cognovit 
actionem,'-  or  a  judgment  by  confession  relicta  verificatione.'^ 

B.  Statutory  Provisions.  —  Statutory  requirements  relating  to 
confession  of  judgment  must  be  strictly  complied  with  to  render  the 
confession  valid,'*  and  the  fact  that  the  indebtedness  upon  which  judg- 


for  such  portion;  and  we  can  see  no 
good  reason  why  the  creditor  should  be 
delayed  in  the  collection  thereof,  until 
a  decision  can  be  had  on  the  disputed 
part  of  his  claim.  Skinner  v.  Dameron, 
5  Eob.    (La.)   447. 

7.  Ex  'parte  Ware  Furniture  Co.,  49 
S.  C.  20,  27  S.  E.  9.  See  Flanagan  v. 
Bruner,   10  Tex.   257. 

[aj  The  withdrawal  of  a  plea  in 
abatement  and  filing  of  an  answer  ad- 
mitting a  debt  and  consenting  that  a 
judgment  be  rendered  for  that  amount 
does  not  constitute  a  judgment  by  con- 
fession. "It  is  only  where  the 
acknowledgment  of  the  debt  is  made, 
in  the  absence  of  an  action  pending, 
that  the  judgment  is  formally  one  by 
confession."  Bovd  r.  Ward  Furniture, 
etc.  Co.,  38  Mo.  App.  210. 

8.  See  French  r.  Wilier,  126  Til.  611, 
IS  N.  E.  811,  9  Am.  St.  Eep.  651,  2  L. 
E.  A.  717. 

9.  Ex  parte  Ware  Furniture  Co., 
49   S.   C.  20,  27   S.  E.   9. 

10.  Lanning  v.  Carpenter,  23  Barb. 
(N.  Y.)  402. 

11.  Lanning  v.  Carpenter,  23  Barb. 
(N.  Y.)  402;  Ex  parte  Ware  Furniture 
Co.,  49  S.  C.  20,  27  S.  E.  9. 

[a]  "It  is  certain  that  the  judg- 
ment, in  the  case  of  a  confession,  has 
all  the  attributes  of  a  judgment  ob- 
tained in  an  action:  it  is  to  be  en- 
rolled in  the  abstract  of  money  judg- 
ments in  the  clerk's  ofl&ce;  it  supports 
an  execution;  it  is  capable  of  being 
abstracted,  under  the  code,  and  sent  to 
other  counties  than  that  wherein  it 
was  obtained;  and  it  can  be  renewed 
just  as  other  judgments. ' '  Ex  parte 
Ware  Furniture  Co.,  49  S.  C.  20,  27 
S.  E.  9. 

12.  Cognovit  actionem  is  a  defend- 
ant 's  written  confession  of  an  action 
brought  against  him,  to  which  he  has 
no    available    defense.       It     is     usually 
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upon  condition  that  he  shall  be  al- 
lowed a  certain  time  for  the  payment 
of  the  debt  or  damages  and  costs.  It 
is  supposed  to  be  given  in  court,  and 
it  impliedly  authorizes  the  plaintiff's 
attorney  to  sign  judgment  and  issue 
execution.  Mallorv  v.  Kirkpatrick,  54 
N.  J.  Eq.  50,  33  Atl.  205. 

[a]  In  cognovit  actionem  the  de- 
fendant after  service,  instead  of  enter- 
ing a  plea,  acknowledges  and  con- 
fesses that  plaintiff's  cause  of  action 
is  just  and  rightful.  Burr  &  Co.  V. 
Mathers  &  Co.,  51  Mo.  App.  470. 

13.  In  judgment  by  confession  re- 
licta verificatione,  after  pleading  and 
before  trial,  the  defendant  both  con- 
fesses the  plaintiff's  cause  of  action 
and  withdraws  or  abandons  his  plea  or 
other  allegation,  whereupon  judgment 
is  entered  against  him  without  pro- 
ceeding to  trial.  Burr  &  Co.  r.  Mathers 
&  Co.,  51  Mo.  App.  470. 

14.  Cal. — Chapin  r.  Thompson,  20 
Cal.  681.  D.  C. — Harper  v.  Cunning- 
ham, 5  App.  Cas.  203.  111. — Desnoyers 
Shoe  Co.  r.  First  Nat.  Bank,  188  111. 
312,  58  N.  E.  994.  Ind.— Maulsby  t: 
Wolf,  14  Ind.  457.  la.— Edgar  V. 
Greer,  7  Iowa  136.  Mich. — Beach  v. 
Botsford,  1  Doug.  199,  40  Am.  Dee. 
45.  Neb. — Custer  County  v.  Chicago, 
B.  &  Q.  E.  Co.,  62  Neb.  657,  87  N.  W. 
341.  N.  J.— English  r.  Sharpe,  15  N.  J. 
L.  457.  S.  C— Kohn  r.  Meyer,  19  S.  C. 
190.  Utah.— National  Bank  v.  Sears,  13 
Utah  172,  44  Pac.  832;  Bacon  r.  Eay- 
liould,  4  Utah  357,  10  Pac.  481,  11  Pac. 
510.  Vt.— Mason  r.  Ward,  80  Vt.  290, 
67  Atl.  820,  130  Am.  St.  Eep.  987. 

[a]  "The  object  of  the  statute  pre- 
scribing the  confession  of  judgments 
was  undoubtedly  to  avoid  the  chance 
of  fraud  and  to  render  certain  the 
proceedings  on  which  final  process 
should  issue.  The  statute  should  there- 
fore  be   strictly   construed   and   should 
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ment  is  confessed  may  be  bona  fide  will  not  excuse  strict  compliance 
with  the  statutory  provisions  governing  such  proceeding.^^ 

C.  Jurisdiction.  —  As  in  the  case  of  any  other  judgment/*'  the 
court  must  have  jurisdiction  or  the  judgment  by  confession  is  null 
and  void.^''  Generally  a  judgment  by  confession  may  be  in  any  court 
having  jurisdiction  for  like  amounts,^®  this  jurisdiction  having  been 
conferred  on  justices'  courts  as  well  as  courts  of  record;^''  but  a 
justice  can  rende»  judgment  on  confession  of  the  party  only  in  those 
actions  which  he  has  jurisdiction  to  try,-°  and  within  the  jurisdictional 
amount.^^  In  a  few  states  it  has  been  held  necessary  for  the  con- 
fession to  be  entered  in  the  parish,  county  or  state  of  the  defendant's 
domicil,^^  and  especially  has  this  been  held  to  be  true  where  the  con- 


be  followed  without  any  departure 
from  its  provisions."  Howell  V.  Gilt 
Edge  Mfg.  Co.,  32  Neb.  627,  49  N.  W. 
704. 

[b]  But  see  Saunders  v.  Lipscomb, 
90  Va.  647,  19  S.  E.  450,  where  the 
court  said:  "Judgments  entered  for  the 
plaintiff  upon  the  defendant's  admis- 
sion of  the  facts  and  the  law,  were 
known  to  the  common  law  and  exist 
independently  of  statutes,  and  the  Vir- 
ginia statute,  §3283,  Code  1887,  being 
mainly  declaratory  of  the  common  law, 
requires  only  substantial  compliance, 
in  order  to  render  valid  a  judgment 
bona  fide  confessed  in  the  clerk's  office. 
Black  on  Judgments,  §50." 

15.  Puget  Sound  Nat.  Bank  v.  Levy, 
10  Wash.  499,  39  Pac.  142,  45  Am.  St. 
Eep.  803. 

16.  See  generally  supra,  III,  B,  and 
the  title  "Jurisdiction." 

17.  Ark. — Eapley  r.  Price,  9  Ark. 
428.  Mich. — Beach  v.  Botsford.  1  Doug. 
199,  40  Am.  Dec.  45.  N.  Y.— Manu  ■ 
facturers'  &  Mechanics'  Bank  v.  Boyd, 
3  Denio  257;  Lanning  V.  Carpenter,  23 
Barb.  402.  Pa.— Camp  v.  Wood,  10 
Watts  118. 

[a]  Judgment  must  show  on  its 
face  that  the  court  has  jurisdiction. 
Spear  v.  Carter,  1  Mich.  19,  48  Am. 
Dec.  688. 

18.  Cal.— Code  Civ.  Proc,  §1132. 
D.  C. — Harper  v.  Cunningham,  5  App. 
Cas.  203.  Idaho.— Eev.  Codes,  §5060. 
Mont.— Eev.  Codes,  1907,  §5250.  S.  O. 
Code  Civ.  Proc,  1902,  §385.  Tenn. 
Shannon's  Code.  §4706.  Utah.— Comp. 
Laws.  1907,  §3213.  Wyo.— Compiled 
St.,  1910,  §4617. 

[a]  In  South  Dakota,  the  circuit 
court.  Comp.  Laws  1910,  Code  Civ. 
Proc.    §786. 


[b]  In  Minnesota,  the  district  court. 
Eev.   Laws,  1905,   §4284. 

19.  la.— Code,  1897,  §4536.  Kan. 
St.,  1909,  §6365.  Md.— Pub.  Gen. 
Laws,  p.  1380.  Mich. — Comp.  Laws, 
1S97,  §705.  Mo.— Eev.  St.,  1909,  §7514. 
Mont.— Eev.  Codes,  1907,  §7253.  N.  H. 
Pub.  St.,  1901,  p.  769.  N.  Y.— Code  Civ. 
Proc,  §§2864,  3010.  Utah.— Comp. 
Laws,  1907,  §3723.  Vt.— Pub.  St.,  1906, 
§1398.  Wash.— Eem.  &  Ball.  Code,  §44. 
Wyo.— Comp.    St.,    1910,    §5257. 

20.  Spear  v.  Carter,  1  Mich.  19,  48 
Am.  Dec.   688. 

21.  N.  H.— Pub.  St.^  1901,  p.  769. 
N.  Y.— Code  Civ.  Proc,  §2864.  Tenn. 
Albey  r.  Mvers,  2  Tenn.  Ch.  206.  Wyo. 
Comp.  St.,.  "1910,   §5257. 

[a]  In  Ohio  and  Wisconsin  the  jus- 
tice has  jurisdiction  over  judgments  by 
confession  for  a  sum  not  to  exceed 
three  hundred  dollars.  Ohio  Gen. 
Code,  1910,  §10,224;  Wis.  St.,  1898, 
§3657. 

[b]  In  Vermont  where  the  judg- 
ment is  rendered  by  confession  of  the 
debtor,  before  a  justice  of  the  peace, 
the  amount  will  make  no  difference,  as 
far  as  the  question  of  jurisdiction  is 
concerned.  Hubbard  v.  Fisher,  25  Vt. 
539. 

22.  Manufacturers'  &  Mechanics' 
Bank  v.  Boyd,  3  Denio  (N.  Y.)  257; 
Manufacturers'  &  Mechanics'  Bank  v. 
St.  John,  5  Hill  (N.  Y.)  497;  Davis  v. 
Packer,  8  Ohio  C.  C.  107. 

[a]  A  confession  of  judgment  by  a 
defendant  who  is  domiciled  in  a  differ- 
ent parish  from  that  in  which  the 
judgment  is  rendered  is  an  absolute 
nullity  as  against  privileged  creditors, 
and  the  privileged  creditors  have  such 
an  interest  as  will  authorize  them  to 
urge  the  absolute  nullity  of  such  a 
judgment  whenever  and  wherever  it  is 
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fession  is  against  a  municipal  corporation.^^  A  warrant  of  attorney 
to  confess  judgment  executed  by  residents  of  one  state,  which  by  a 
fair  construction  of  its  terms  contemplates  a  judgment  in  a  court 
of  state  will  not  uphold  a  judgment  entered  in  another  state. ^* 

D.  Confession  of  Judgment  in  General.^^  —  1.  For  What  Judg- 
ment May  Be  Confessed.  —  a.  Generally.  —  The  debt  or  obligation 
for  which  judgment  is  confessed  must  be  a  sum  certain,-''  and  may  be 
for  a  portion  of  the  amount  claimed.-^  If  a  part  of  the  claim  is 
founded  on  a  moral  obligation,  unenforceable  at  law  because  of  the 
statute  of  frauds,  the  defendant  may  nevertheless  confess  a  valid  judg- 
ment,^^  and  a  bankrupt  subsequent  to  his  discharge  may  confess  judg- 
ment upon  an  old  debt.^^  But  a  confession  of  judgment  cannot  be 
made  to  secure  money  or  property  won  in  a  gambling  transaction.^" 

Statute  of  Limitations.^ — Though  part  of  a  debt  for  which  judgment 
is  given  be  barred  by  the  statute  of  limitations,  yet  if  the  claim  be 
honest,  the  debtor  is  not  obliged  to  interpose  the  statute,  and  the  judg- 
ment will  be  valid.^^ 

b.  Debts  Due  or  To  Become  Due. — (I.)  Generally.  —A  judgment 
by  confession  may  be  entered  without  action  for  a  debt  which  is  due,^^ 


sought  to  be  enforced  against  property 
upon  which  they  have  a  privilege.  Bush 
&  Goode  r.  Chapman,  24  La.  Ann.  277. 
See  also  Richai;dson  v.  Hunter,  2S  La. 
Ann.   255. 

[b]  A  confession  of  judgment  to  be 
valid  must  be  taken  in  the  county 
■where  the  defendant  resides,  when  the 
statute  requires  the  action  to  be  tried 
in  county  where  the  defendant  resides. 
Ex  parte  Ware  Furniture  Co.,  49  S.  C. 
20,  27  S.  E.  9.  Prior  to  the  adoption 
of  the  code  this  might  be  waived  by 
the  defendant.  See  Martin  &  Co.  r. 
Bowie,  3  Hill   (S.  C.)   225. 

23.  Oil  City  v.  McAboy,  74  Pa.  249. 
In  this  case  a  warrant  of  attorney  had 
been  directed  to  any  attorney  in  the 
state. 

24.  Manufacturers'  &  Mechanics' 
Bank   v.  Boyd,  3  Denio    (N.  Y.)    257. 

25.  As  to  warrant  of  attorney  to 
confess  judgment,  see  infra,  IV,  E. 

26.  Conn.— Talcott  r.  Pulfifer,  2  Root 
443;  Curtice  v.  Seovel,  1  Root  327.  111. 
Scott  V.  Mantonya,  164  111.  473,  45  N.  E. 
977;  Little  v.  Dyer,  138  111.  272,  27 
N.  E.  905,  32  Am.  St.  Rep.  140.  N.  J. 
Vanderveer  v.  Ingleton,  7  N.  J.  L.  140. 
N.  Y.— Nichols  r.  Hewit,  4  Johns.  423. 
Pa. — Bennett  v.  Haley,  142  Pa.  253. 

[a]  Future  Award.— A  judgment  en- 
tered by  a  justice  on  the  confession  of 
a  party  for  such  sum  as  A.  and  B. 
should  award,  before  the  award  was 
made,  is  bad.  Nichols  v.  Hewit,  4  Johns. 
(N.  Y.)   423. 
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27.  Any  admission  of  the  debt  sued 
for,  which  is  such  that  it  leaves  no 
issue  to  be  tried,  is,  in  fact,  a  con- 
fession of  judgment.  If  the  admission 
goes  only  to  a  portion  of  the  sum 
claimed,  it  is  a  confession  of  judg- 
ment for  such  portion;  and  we  can  see 
no  good  reason  why  the  creditor  should 
be  delayed  in  the  collection  thereof 
until  a  decision  can  be  had  on  the  dis- 
puted part  of  his  claim.  Skinner  v. 
Dameron,  5  Rob.    (La.)   447. 

28.  Keen    v.    Kleckner,   42    Pa.    529. 

29.  Dewev  v.  Mover,  72  N.  Y.  70. 

30.  Mo.  Rev.  St.,  1909,  §6625. 

31.  Wassell  v.  Reardon,  11  Ark.  705, 
54  Am.  Dec.  245;  Woods  v.  Irwin,  141 
Pa.  278,  21  Atl.  603,  23  Am.  St.  Rep. 
282;  Keen  v.  Kleckner,  42  Pa.  529.  See 
also  Cross  r.  Moffat,  11  Colo.  210,  17 
Pac.  210. 

[a]  As  Against  Other  Creditors. 
Where  judgment  is  confessed  for  a  bona 
fide  debt  barred  by  the  statute,  other 
creditors  have  no  right  to  interfere 
except  for  fraud  or  collusion  against 
them.  Woods  v.  Irwin,  141  Pa.  278, 
21   Atl.  603,  23  Am.  St.  Rep.  282. 

Under  power  of  attorney  rule  is 
contra,  see  infra,  IV,  E,  3,  c. 

32.  Cal.— Code  Civ.  Proc,  §1132. 
Idaho.— Rev.  Codes,  §5000.  111.— Kurd's 
Rev.  St.,  1909,  c.  110,  §88.  la.— Code, 
1S97,  §3814.  La.— Pickersgill  &  Co.  v. 
Brown,  7  La.  Ann.  297.  Mich. — Comp. 
Laws,  1897,  §705,  justice  court.  Minn. 
Rev.   Laws,   1905,    §4284.     Miss.— Code, 
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and  in  many  jurisdictions  for  a  debt  yet  to  become  due,  as  well  as 
for  one  already  due.^=*  But  in  some  jurisdictions  the  right  to  confess 
judgment  is  confined  to  debts  which  are  due,^*  in  which  case,  if  only 
part  of  the  debt  be  due,  the  confession  will  be  good  as  to  that  part."-"^ 
(II.)  Contingent  Liabilities.  ^  Judgment  may  be  confessed  in  some 
states,  to  secure  any  person  against  contingent  liability  on  behalf  of 
the  defendant.^*^ 


1906,  §8]5.  Mo.— Eev.  St.,  1909,  §2113. 
Mont.— Eev.  Codes,  1907,  §7250.  Nev. 
Eev.  Laws,  1912,  §5249.  N.  J.— Comp. 
St.,  1910,  p.  2002;  Warwick  r.  Petty, 
44  N.  J.  L.  542;  Clapp  r.  Ely,  10  N.  J. 
Eq.  178;  Blackwell  r.  Eankin  &  Lee, 
7  N.  J.  Eq.  152.  N.  Y.- Code  Civ. 
Proc,  §127.3.  N.  C— Code,  1905,  §580. 
N.  D.— Eev.  Codes,  1905,  §7842.  Ore. 
Lord's  Laws,  §190.  S.  C— Code  Civ. 
Proc,  1902,  §383.  S.  D.— Comp.  Laws, 
1910,  Code  Civ.  Proc,  §784.  Tenn. 
Shannon's  Code,  §4705.  Utah. — Comp. 
Laws,  1907,  §3213.  Wash.— Eem.  & 
Ball.  Code,  §417.  Wis.— St.,  1898,  §2895. 

fa]  Installments  of  Rent. — A  judg- 
ment by  confession  may  be  entered  on 
a  lease  for  the  one  or  more  install- 
ments then  due.  Fortune  i'.  Bartolo- 
mei,  164  111.  51,  45  N.  E.  274;  Scott 
V.  Mantonya,  164  111.  473,  45  N.  E. 
977. 

33.  Cal.— Code  Civ.  Proc,  §1132; 
Pond  V.  Davenport,  45  Cal.  225.  Idaho. 
Eev.  Codes,  §5060.  111.— Illinois  Steel 
Co.  V.  O'Donnell,  156  111.  624,  41  N.  E. 
185,  47  Am.  St.  245,  31  L.  E.  A.  265; 
Farwell  r.  Huston,  151  111.  239,  37  N. 
E.  864,  42  Am.  St.  Eep.  237;  Shepherd 
V.  Wood,  73  111.  App.  486;  Blanck  r. 
Medley,  63  111.  App.  211.  Ind.— Cal- 
loway V.  Byram,  95  Ind.  423.  la. — Code, 
1897,  §3814.  La.— Piekersgill  &  Co.  v. 
Brown,  7  La.  Ann.  297.  Minn. — Eev. 
Laws,  1905,  §4284.  Miss.— Black  v. 
Pattison,  61  Miss.  599.  Mo.— Eev.  St., 
1909,  §2113;  Mechanics'  Bank  v.  Mayer, 
93  Mo.  417,  6  S.  W.  237;  Stern  v. 
Mayer,  19  Mo.  App.  511.  Mont. — Eev. 
Codes,  1907,  §7250.  Nev.— Eev.  Laws, 
1912,  §5249.  N.  Y.— Code  Civ.  Proc, 
§1273;  St.  .Tohn  Woodworking  Co.  v. 
Smith,  178  N.  Y.  629,  71  N.  E.  1139. 
N.  C— Code,  1905,  §580.  N.  D,— Eev. 
Codes,  1905,  §7842.  Ore.— Lord's  Ore. 
Laws,  §190.  Pa. — Appeal  of  Candee  & 
Co.,  191  Pa.  644,  43  Atl.  1093.  S.  C. 
Code  Civ.  Proc,  1902,  §383.  S.  D. 
Comp.  Laws,  1910,  Code  Civ.  Proc, 
§784.     Utah.— Comp.  Laws,  1907,  §3213. 


Wash.— Eem.  &  Ball.  Code,  §417.  Wis. 
St.,  1898,  §2895;  Port  Huron  Engine  & 
Thresher  Co.  v.  Clements,  113  Wis.  249, 
89  N.  W.  160. 

[a]  A  trust  company  became  surety 
on  a  building  contract  and  took  from 
the  defendant  a  judgment  bond  against 
loss  as  such  surety.  It  immediately 
entered  up  the  bond,  and  subsequently, 
upon  failure  of  the  contractor,  com- 
pleted the  work  with  the  full  knowl- 
edge and  consent  of  the  defendant.  The 
trust  company  had  the  riglit  to  pro- 
tect itself  by  entering  the  judgment 
before  a  breach.  German-American 
Title  &  Trust  Co.  v.  Campbell,  184  Pa. 
541,    39    Atl.    291. 

34.  Clapp  r.  Ely,  27  N.  J.  L.  555 
(not  for  future  advances);  Eeeves  & 
Co.  V.  Kroll,  133  Wis.  196,  113  N.  W. 
440    (except   by   warrant    of   attorney). 

35.  Clapp  V.  Ely,  27  N.  J.  L.  55.5'. 
[a]     Where  a  judgment  is  confessed 

for  a  gross  sum,  made  up  in  part  of 
a  debt  due  and  owing,  and  in  part 
of  a  contingent  indebtedness  of  a 
definite  amount,  to  become  due  in  the 
future,  such  judgment  will  be  allowed 
to  stand  for  so  much  as  was  actually 
due  and  owing  when  it  was  entered, 
if  the  affidavit  on  which  it  was  entered 
to  that  extent  truly  states  the  con- 
sideration, provided  that  it  appears 
that  the  judgment  was  entered  for  a 
larger  sum  without  any  fraudulent  in- 
tent. Warwick  v.  Petty,  44  N.  J.  L. 
.542. 

36.  Cal.— Code  Civ.  Proc,  §1132. 
Idaho.— Eev.  Codes,  §5060.  la.— Code, 
1897,  §3814.  Minn.— Eev.  Laws,  1905, 
§4284.  Mo.— Eev.  St.,  1909,  §2113. 
Mont.— Eev.  Codes,  1907,  §7250.  Nev. 
Eev.  Laws,  1912,  §5249.  N.  Y.— Code 
Civ.  Proc,  §1273.  N.  C— Code,  1905, 
§3580.  Ore.— Lord's  Ore.  Laws,  §190; 
Allen  r.  Norton,  6  Ore.  344.  Pa.— Ap- 
peal of  Candee  &  Co.,  191  Pa.  644,  43 
Atl.  1093.  S.  C— Code  Civ.  Proc,  1902, 
§383;  Keep  r.  Leckie,  8  Eich.  Law  164. 
S.  D.— Comp.  Laws,  1910,  Code  Civ. 
Proc,  §784.     Utah.— Comp.  Laws,  1907, 
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(III.)  Future  Advances.  —  Jiidgfment  by  confession  to  secure  future 
advances  is  proper  in  some  jurisdictions." 

c.  Fine. In  some  jurisdictions,  in  cases  Avhere  a  fine  is  assessed, 

the  court  may  allow  the  defendant  to  confess  judgment  for  the  fine 
and  costs,  with  good  sureties.^^ 

d.  Torts.  —  It  has  been  held  that  a  confession  is  not  properly  based 
on  a  tort."^^ 

2.  Bona  Fides  of  Confession.  —  The  confession  must  be  made  in 
good  faith  and  not  for  purpose  of  preferring  or  defrauding  creditors."*' 

S.  By  Whom  Made.^^  —  a.  In  General.  —  Any  person  indebted  or 
against  whom  a  cause  of  action  exists  may  personally  appear  in  a 
court  of  competent  jurisdiction  and  confess  judgment.*-  The  con- 
fession should  be  made  by  the  defendant  in  person, ''^  or    some    one 


§3213.  Wash.— Eem.  &  Ball.  Code,  §417. 
Wis.— St.,  1898,  $2895. 

37.  Md. — Eobinson  t\  Consolidated 
Eeal  Estate  &  Fire  Ins.  Co.,  55  ^[d. 
105;  Neidig  r.  Whiteford,  29  Md.  178, 
183.  N.  Y.— Cook  V.  Whipple,  55  N.  Y. 
150,  14  Am.  Rep.  202;  Truseott  r.  King, 
6  N.  Y.  147;  Brinkerlioff  v.  Marvin,  5 
Johns.  Ch.  320;  Lansing  v.  Woodworth, 
1  Sandf.  Ch.  43.  Pa.— Shenk's  Appeal, 
33  Pa.  371;  Parmentier  v.  Gillespie,  9 
Pa.  86. 

[a]  "The  confession  of  judgments 
to  secure  indorsements  and  future  ad- 
vances is  not  uncommon,  and  so  far  as 
I  know,  is  of  unquestioned  propriety. 
This  court  has  sustained  mortgages 
given  for  the  same  purpose,  holding  as 
to  mortgages,  as  it  probably  would  in 
respect  of  judgments,  that  advances 
made,  or  liabilities  incurred,  after  the 
attaching  of  a  subsequent  lien,  would 
be  subject  to  the  priority  of  the  lat- 
ter." Lansing  v.  Woodworth,  1  Sandf. 
Ch.    (N.   Y.)    43. 

38.  Shannon's  Code  of  Tenn.,  §7214. 
[a]     An     offer     by     the     defendant, 

alone,  after  conviction,  to  confess  judg- 
ment for  the  fine  and  costs,  may  be 
refused  by  the  court  where  the  law  re- 
quires that  good  and  sufficient  sureties 
be  furnished.  Bowen  v.  State,  98  Ala. 
83.  12  So.  808. 

39.  Burkham  i'.  Van  Saun,  14  Abb. 
Pr.  N.  S.  (N.  Y.)  163  (it  is  not  a 
debt  "due  or  to  become  due");  Boutel 
V.  Owens,  2  Sandf.   (N.  Y.)   655. 

40.  Compton  v.  Schwabacher  Bros. 
&  Co.,  15  Wash.  306,  46  Pac.  338.  See 
Shannon's  Tenn.  Code,  §3146. 

[a]  Money  for  which  a  judgment  is 
confessed  may  be  honestly  due  and  yet 
the  judgment  not  bona  fide.     If  it  was 
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confessed  not  for  the  purpose  of  secur- 
ing the  debt,  but  as  a  fraudulent  cover 
to  the  property,  and  to  protect  it  from 
another  creditor,  it  should  be  set  aside 
as  fraudulent,  .tones  v.  Naughright,  10 
N.  J.  Eq.   298. 

[b]  Where  a  judgment  is  confessed 
in  part  to  secure  a  debt  then  honestly 
due  and  owing,  and  in  part  to  secure 
future  advances,  and  such  advances  are 
afterwards  made  according  to  agree- 
ment, the  court  will  not  infer  that  an 
actual  fraud,  involving  moral  turpitude, 
was  intended  at  the  time  the  judg- 
ment was  confessed.  Clapp  r.  Elv,  27 
N.  J.  L.  555. 

[cl  If  a  person,  though  not  in  debt 
at  the  time,  confesses  a  judgment  with 
a  view  to  protect  his  property  from 
debts  which  he  expects  to  contract,  or 
from  a  liability  which  he  apprehends 
he  will  be  subsequently  subjected  to, 
the  judgment  may  be  set  aside  as  a 
fraud  upon  such  subsequent  creditors. 
Kohn  r.  Meyer,  19  S.  C.  190. 

41.  Who  may  consent  to  judgment 
see  infra.  VI,  B. 

42.  Ark.— Dig.  St.,  1904,  §6249.  lU. 
Kurd's  Rev.  St.,  1909,  c.  110,  §88.  Ind. 
Burns'  Ann.  St..  §613.  Kan.— Gen.  St., 
1909,  §5995.  Neb.— Comp.  St.,  1911, 
§6991.  N.  J.— Comp.  St.,  1910.  p.  2002. 
Ohio.— Gen.  Code,  1910,  §11,594.  Tenn. 
Shannon's  Code,  §4705.  Wyo. — Comp. 
St.,  1910,  §4617.  Tex. — Sayle's  Civ. 
St.,   1897,   art.   1348. 

[a]  In  Oregon  by  any  person  cap- 
able of  being  made  a  party  defendant 
to  an  action  at  law.  Lord's  Ore. 
Laws,   §190. 

[b]  Either  party  to  an  action.  Ga. 
Code,  1911,   §5956. 

43.  La. — Gasquet     v.     Johnston,     8 
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authorized  by  him.^^  A  county  attorney  by  virtue  of  his  office  can- 
not appear  and  confess  judgment  against  the  county  without  a  suffi- 
cient power  of  attorney  to  that  effect.*^  School  directors  cannot  con- 
fess judgment,*''  nor  can  an  infant  in  his  own  name  confess  judg- 
ment.*^ 

The  master  of  a  boat  cannot  confess  judgment  as  against  the  boat.*^ 
A  judgment  confessed  by  a  third  person  to  satisfy  a  fine  and  costs  im- 
posed on  one  convicted  of  an  offense,  is  regular  and  proper.*'' 

b.     Officers  of  the  Court.  —  In  some  states  a  judge  of  the  superior 
court,^°  or  justice  of  the  peace,^^  or  even  the  clerk  of  the  court,^-  may 


Mart.  (N.  S.)  544.  Ore.— Lord's  Laws, 
§187;  Miller  v.  Bank  of  British  Colum- 
bia, 2  Ore.  291.  Wash.— Rem.  &  Ball. 
Code,  §414. 

44.  Gasquet  v.  Johnston,  8  Mart.  N. 
S.  (La.)  544;  Insurance  Co.  V.  Barley's 
Admr.,  16  Gratt.   (Va.)    363. 

[a]  Such  authority  must,  however, 
be  made  to  a^ipear.  La. — Conery  v. 
Eotchford,  34  La.  Ann.  520.  N.  J. 
Stediford  v.  Ferris,  4  N.  J.  L.  120. 
Pa. — Pavne  v.  Eobinson,  11  Pa.  Co.  Ct. 
544. 

45.  Custer  County  v.  Chicago,  B.  & 
Q.  E.  Co.,  62  Neb.  (357,  87  N.  W.  341. 

[a]  A  raere  resolution  of  the  county 
board,  authorizing  the  county  attorney 
to  confess  judgment  against  the  coun- 
ty, does  not  authorize  him  to  enter  a 
voluntary  appearance  and  confess  such 
judgment;  and  a  judgment  confessed, 
under  such  circumstances,  is  void. 
County  of  Custer  v.  Chicago,  B.  &  Q. 
E.  0,0.,  62  Neb.  657,  87  N.  W.  341. 

[b]  In  Grand  Isl.  &  N.  Wyo.  E.  Co. 
V.  Baker,  6  Wyo.  369,  404,  45'Pac.  494, 
71  Am.  St.  Eep.  926,  34  L.  E.  A.  835, 
the  court  said:  "No  statutory  pro- 
vision exists  empowering  one  or  more 
of  the  commissioners  or  any  other  offi- 
cial to  so  personally  appear  and  in 
the  name  of  the  county  enter  confes- 
sion of  judgment.  In  the  absence  of 
some  such  provision,  in  the  present  con- 
dition of  the  law  concerning  judgments 
by  confession,  we  are  clearly  of  the 
opinion  that  the  board  of  commission- 
ers are  without  authority  to  personally 
appear  in  court  and  confess  a  judg- 
ment against  the  county.  It  would 
seem  to  follow  that,  being  powerless 
in  that  respect,  the  board,  even  as  a 
body,  cannot  authorize  some  person  to 
do  so.  Such  authorization  could  only 
be  accomplished,  however,  by  the 
execution  of  a  warrant  of  attorney. 
No  express  i^ower   to   execute   such   an 


instrument  is  granted  by  statute,  nor 
do  we  observe  any  authority  given  the 
board  from  which  such  power  can  be 
implied. ' ' 

46.  Moore  v.  School  District  No.  71, 

11  Okla.   332,  66  Pac.  279. 

47.  Soper  v.  Fry,  37  Mich.  236.    See 

12  Standard  Proc.  768. 

48.  Wassell  r.  English,  17  Ark.  480. 

49.  Fleming  -r.  Dayton,  30  N.  C.  453. 

50.  Ga.  Code,  1911,  §5955;  Thornton 
V.  Lane,  11  Ga.  459. 

51.  Ga.  Code,  1911,   §5955. 

52.  In  Smith  v.  Mayo,  83  Va.  910,  5 
S.  E.  276,  the  court  said:  "In  cases 
of  statutory  confessions  of  judgment — 
the  duties  of  the  clerk  are  purely  min- 
isterial, and  he  acts  (to  use  the  lan- 
guage of  Mr.  Freeman)  'as  the  agent 
of  the  statute  in  receiving  and  enter- 
ing such  confession  of  judgment. ' 
Freem,  Judgm.  sec.  129.  Now, 
can  any  good  reason  be  pereeive(l 
why  he  may  not  perform  this  duty  as 
well  for  himself  as  for  another?  As 
was  said  by  this  court  in  the  case  of 
Shadrack's  Admr.  v.  Woolfolk,  32 
Gratt.  716,  'the  validity  of  the  judg- 
ment arises  from  the  confession — the 
actual  consent  of  the  defendant — and 
not  from  the  entry  of  the  clerk;'  and 
certainly  this  consent  will  be  as  clear- 
ly evidenced,  if  written  out  and 
entered  by  the  defendant,  albeit  he 
himself  should  be  the  clerk,  as  it  could 
be  if  it  were  received  and  recorded  by 
another.  Besides,  if  the  language  of 
the  statute  is  broad  enough  to  include 
the  case  of  a  clerk  who  is  himself  a 
debtor,  and  any  other  construction  of 
the  statute  would  deprive  the  creditors 
of  any  such  clerks  of  the  benefit  of 
the  provisions  of  this  statute,  without 
any  adequate  reason  which  we  are  able 
to  conceive  of. ' ' 

[a]  In  Trimmier  v.  Winsmith,  23  S. 
C.  449,  the  court  held,  that  while  it 
was    not    a    commendable    practice    for 
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confess  a  judgment  in  his  own  court,  though  in  others  this  practice  is 
not  permitted.^^ 

e.  Persons  Jomtlij  Liable.  —  The  general  rule  is  that  in  an  action 
against  two  defendants,  one  of  them  cannot,  in  the  absence  of  the 
other,  confess  judgment  against  both ;  and  a  judgment  rendered  against 
both,  upon  the  confession  of  one  only,  will  be  set  aside.^*  Where  such 
a  judgment  is  set  aside  the  court  on  reversing  the  judgment  should 
direct  the  proper  judgment  to  be  entered  against  the  defendant  who 
confessed,  as  well  as  further  proceedings  against  the  others.^^ 

d.  Partners.  —  The  general  rule  is  that  one  partner  has  no  author- 
ity to  confess  judgment  against  his  partner,  and  if  judgment  be  entered 
upon  such  a  confession,  it  will  be  to  that  extent  void,^°  but  is  valid 


the  clerk  to  take  and  enter  up  a  con- 
fession of  judgment  in  his  own  favor, 
yet  that  a  judgment  so  taken  and  en- 
tered would  be  good  and  valid  against 
the  judgment  debtor. 

53.  See  Wright  r.  Wood,  20  N.  J. 
L.  308. 

54.  Ala. — Armstrong  v.  Holley,  29 
Ala.  305.  Cal. — Chapin  v.  Thompson, 
20  Cal.  681.  D.  C— Hutchinson  v. 
Brown,  8  Mack.  136.  Ind.— Allen  f. 
Chadsey,  1  Tnd.  399.  N.  J.— Wood  v. 
Ogden,  16  N.  J.  L.  453;  Ballingcr  v. 
Sherron,  14  N.  J.  L.  144;  Wiggins  r. 
Klienhans,  9  N.  J.  L.  249.  N.  Y.— Tripp 
V.  Saunders,  59  How.  Pr.  379;  Lambert 
V.  Converse,  22  How.  Pr.  265;  Gris- 
wold  V.  Griswold,  14  How.  Pr.  446; 
Stoutenburgh  v.  Vandenburgh,  7  How. 
Pr.   229. 

[a]  Where  two  defendants  have  ap- 
peared and  pleaded,  an  entry  in  the 
record  "that  the  parties  came,  etc., 
and  the  defendant  L.  acknowledged 
the  plaintiff's  action,  and  therefore 
judgment  against  the  said  defendants" 
must  be  understood  as  a  judgment 
against  both  on  the  confession  of  one, 
and  therefore  erroneous.  Ward  v. 
Johnston,  1  Munf.   (15  Va.)   45. 

[b]  Some  statutes  modify  this  rule 
to  some  extent.  See  Lippman  v.  Joel- 
son,  1  N.  Y.  Code  E.  (N.  S.)  161; 
N.  Y.  Code  Civ.  Proc,  §1278;  Eem.  & 
Ball.  Code  (Wash.),  §415. 

_  [c]  In  Calhoun  v.  Logan,  22  Pa.  46, 
it  was  held  that  such  a  judgment  would 
be  good  as  against  the  party  entering 
the  confession  though  not  against  his 
joint  debtor. 

[d]  No  surety  is  permitted  to  con- 
fess judgment  so  as  to  distress  his  prin- 
cipal, if  the  principal  will  enter  him- 
self as  defendant  to  the  suit  and  ten- 
der  to    the     surety     sufficient     counter 
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securitv  to  be  approved  by  the  court, 
ni,— Kurd's  Rev.  St.,  1913,  c.  132,  §4. 
Tenn. — Shannon's  Code,  §5389.  Va. 
Code,  1904,  §2894.  W.  Va.— Code,  1906, 
§3475. 

55.  Ward  r.  Johnston,  1  Munf.  (15 
Va.)   45. 

56.  Cal.— Civ.  Code,  §2430.  Colo. 
Buckanan  v.  Scandia  Plow  Co.,  6  Colo. 
App.  34,  39  Pac.  899.  Del.— Seal  v. 
Seal,  1  Houst.  516.  D.  C— Harper  v. 
Cunningham,  8  App.  Cas.  430.  111. 
Sloo  V.  State  Bank,  2  HI.  428;  Chicago 
Trust  &  Savings  Bank  v.  Kinnare,  67 
111.  App.  186.  Ind.— Davenport  Mills 
Co.  V.  Chambers,  146  Ind.  156,  44  N.  E. 
1109.  See  also:  Hopper  r.  Lucas,  86 
Tnd.  43;  Lagow  r.  Patterson,  1  Blackf. 
252.  la.— North  &  Scott  v.  Mudge  & 
Co.,  13  Towa  496,  81  Am.  Dec.  441; 
Edwards  v.  Pitzer  &  Co.,  12  Iowa  607; 
Christy  r.  Shermon,  10  Towa  535.  La. 
Gaiennie  v.  Akins,  17  La.  42,  36  Am. 
Dec.  604.  Mich.— Soper  r.  Fry,  37 
Mich.  236.  Mo. — Morgan  r.  Richardson, 
16  Mo.  409,  57  Am.  Dec.  2.35;  Burr  & 
Co.  r.  Mathers  &  Co.,  51  Mo.  App.  470; 
Fairbanks  &  Co.  f.  Kraft,  Holmes  & 
Co.,  43  Mo.  App.  121.  See  Hard  v. 
Foster,  98  Mo.  297,  11  S.  W.  760.  N.  J. 
Ellis  V.  Ellis,  47  N.  J.  L.  69.  N.  Y. 
Binney  v.  Le  Gal,  19  Barb.  592;  Cran« 
r.  French,  1  Wend.  311;  Everson  v. 
Gehrman,  10  How.  Pr.  301.  Ore.- Rich- 
ardson V.  Fuller  &  Co.,  2  Ore.  179.  Pa. 
Appeal  of  Terra  Cotta  Co.,  124  Pa. 
367,  17  Atl.  4;  Bitzer  r.  Shunk,  1  Watts 
&  S.  340,  37  Am.  Dec.  469;  Trenwith 
r.  Meeser  &  Co.,  12  Phila.  366.  Vt. 
Shedd  &  Co.  r.  Bank  of  Brattleboro,  32 
Vt.  709.  Wis. — Remington  V.  Cum- 
mings,  5  Wis.  138. 

[a]  In  Browne  v.  Cassem,  74  HI. 
App.  305,  such  a  judgment  is  held  to 
be   voidable  only. 
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as  to  liim,^'''  and  according  to  some  eases  against  the  firm.^® 

The  confession  may  be  ratified  by  the  other  members  of  the  firm  and 
thereupon  become  binding  as  to  them.^^ 

e.  Personal  Representatives.  —  Personal  representatives  may,  under 
proper  circumstances,  confess  judgments,^"  but  the  confession  of  judg- 
ment by  an  administrator  is  made  in  his  representative  capacity." 

f .  Corporations.  —  A  corporation,  nothing  to  the  contrary  appear- 
ing, may,  by  the  action  of  its  proper  officers,  confess  judgments  as  a 
natural  person,  if  the  essential  requirements  of  the  statute  are  com- 
plied with.'^^ 


[b]  Such  a  judgment  will  not  be 
set  aside  where  the  benefits  of  the 
transaction  accrued  to  the  partnershiji 
and  there  is  no  objection  made  to  the 
confession  by  the  other  members  of  the 
firm.  Berg  v.  Commercial  Nat.  Bank, 
84  111.   App.   614. 

[c]  Where  partners  are  sued  and 
one  partner  files  an  affidavit  confessing 
judgment,  signed  by  the  firm  name,  but 
which  purports  to  be  and  is  his  affi- 
davit, the  judgment  is  void  as  to  the 
partnership.  Davenport  Mills  Co.  v. 
Chambers,  146  Ind.  156,  44  N.  E.  1109. 

[d]  In  Edwards,  Nichols  c%  Rich- 
ards V.  Pitzer  &  Co.,  12  Iowa  607,  the 
court  says:  "If  it  appeared  that  the 
judgment  was  confessed  by  one  mem- 
ber of  the  firm,  without  the  consent 
or  concurrence  of  his  co-partners,  we 
should  entertain  no  doubt  as  to  its  in- 
validity (Christy  v.  Sherman,  10  Iowa 
535),  as  against  the  co-partnership.  To 
manifest  such  concurrence,  however,  it 
is  not  necessary  that  all  members  of 
the  firm  should  sign  and  be  sworn  to 
the  written  statement  required  by  the 
statute,  and  therefore,  where,  as  in 
this  case,  the  statement  was  signed  in 
the  firm  name,  sworn  to  by  one  mem- 
ber of  the  firm,  and  the  journal  entry 
recited  that  'the  said  John  A.  Pitzer 
&  Co.,  acknowledged  themselves  justly 
indebted,'  etc.,  wo  cannot  infer  that 
one  of  the  firm  was  acting  without  the 
consent  of  the  other  members." 

[e]  In  Washington  judgment  is 
authorized  against  all  the  partners,  to 
be  enforced  against  the  partnership 
property  and  against  the  separate  prop- 
erty of  the  partner  making  confession. 
Bank  of  Shelton  v.  Willey,  7  Wash.  535, 
35  Pac.  411. 

[f  ]  In  Oregon  a  partner  cannot  con- 
fess a  judgment  that  shall  be  binding 
upon  his  partner,  or  the  partnership 
property,    unless    made     in     an     action 


pending.     Eichardson  v.  Fuller  &  Co.,  2 
Ore.  179. 

57.  m,— Sloo  V.  State  Bank,  2  111. 
428.  Ind. — Davenport  Mills  Co.  v. 
Chambers,  146  Ind.  156,  44  N.  E.  1109. 
See  also  Hopper  v.  Lucas,  86  Ind.  43. 
la.— North  &  Scott  v.  Mudge  &  Co.,  13 
Iowa  496,  81  Am.  Dec.  441.  Pa.— Adams 
V.  James  L.  Leeds  Co.,  195  Pa.  70,  45 
Atl.  666. 

58.  Franklin  v.  Morris,  154  Pa.  152, 
26  Atl.  364;  Boyd  v.  Thompson,  153  Pa. 
78,  25  Atl.  769,  34  Am.  St.  Rep.  685; 
Budd  V.  Shock,  11  Pa.  Co.  Ct.  480.  See 
Bank  of  Shelton  V.  Willey,  7  Wash. 
535,  35  Pac.  411. 

59.  Biningsville  Cotton  Mfg.  Co.  v. 
Babo,  11  Rich.  L.   (S.  C.)   386. 

60.  In  a  recent  case  decided  by  the 
Pennsylvania  supreme  court,  Stewart, 
.L,  in  delivering  the  opinion  said:  "It 
is  unquestionably  true  that  an  admin- 
istratrix may  confess  judgment  in  an 
action  of  scire  facias  to  revive;  but 
when  this  is  done,  it  must  be  in  the 
exercise  of  good  faith  with  proper  re- 
gard to  the  rights  of  the  estate  she 
represents  and  of  those  interested 
therein.  When  done  with  a  purpose  to 
gain  advantage  to  herself  or  others,  in 
prejudice  of  the  rights  of  those  legally 
interested,  no  matter  whether  creditors 
or  heirs,  and  the  judgment  would  so 
operate,  it  is  the  undoubted  right  of 
those  prejudiced  thereby  to  demand 
equitable  interference."  McPhersou  v. 
Colo,  240  Pa.  444,  87  Atl.  708. 

61.  Little  r.  Brannin,  4  N.  J.  L.  327. 

62.  Sharp  v.  Danville,  etc.  R.  Co., 
106  N.  C.  308,  11  S.  E.  530,  19  Am. 
St.  Rep.  533. 

[a]  Confession  may  be  made  by  the 
president  of  a  corporation.  Miller  v. 
Bank  of  British  Columbia,  2  Ore.  291; 
Miller  v.  Oregon  City  P.  Mfg.  Co.,  3 
Ore.   24. 

[b]  A   judgment   confessed    by    the 
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4.  In  Whose  Favor  Confessed.'^'  —  Subject  to  the  rule  that  consent 
of  the  creditors  is  required  in  some  jurisdictions,''*  a  judgment  may 
be  confessed  in  favor  of  any  creditor,'^^  or  in  favor  of  a  trustee  for 
the  benefit  of  creditors,^*'  and  in  favor  of  the  state  as  well  as  an  in- 
dividual.*'^ ^  .     .  ^.    .        ^. 

5.  Consent  of  Creditor  or  Adversary.  —  In  many  jurisdictions  the 
person  indebted  or  against  whom  the  cause  of  action  exists  must  have 
the  consent  of  the  creditor  or  person  having  such  cause  of  action  before 
causing  a  judgment  by  confession  to  be  entered,*'^  and  a  judgment 
entered  without   the   knowledge   or   consent   of   the   creditor  will  be 


president  of  a  corporation  without 
service  of  process,  and  witliout  the  or- 
der or  knowledge  of  the  directors  or 
company,  and  not  setting  forth  the 
cause  of  the  indebtedness,  is  void.  Mc- 
Murray  v.  St.  Louis  Oil  Manufacturing 
Co.,  33  Mo.  377. 

[c]  In  Arizona  Min.  &  Trading  Co. 
V.  Benton,  12  Ariz.  373,  100  Pac.  952, 
Kent,  C.  J.,  delivering  the  opinion  said: 
"We  hold  with  what  seems  to  be  the 
better  rule,  that  the  president  of  a 
corporation  may  not  in  the  absence  of 
statutory  authority,  confess  judgment 
for  his  corporation  without  the  express 
authority  of  the  corporation,  except, 
perhaps,  in  instances  where  the  nature 
of  the  business  of  the  corporation  or 
the  nature  of  the  duties  of  the  presi- 
dent are  such  that  authority  from  tlie 
corporation  so  to  act  may  be  implied. 
Raub  V.  Blairstone  Creamery  Co.,  56  X. 
J.  L.  262,  28  Atl.  384;  Stokes  r.  N.  J. 
Pottery  Co.,  46  N.  J.  L.  237;  Adams 
t/.  Cross  Wood  Co.,  27  111.  App.  313; 
Cook  on  Corporations  (4th  ed.)  pars. 
716,  754." 

63.  Under  Power  or  Warrant  of  At- 
torney.— See  infra,  IV,  E,  2,  c. 

64.  See  infra,  IV,  D,  5. 

65.  Shepherd  r.  Wood,  73  111.  Ajjp. 
4S6;  Lord's  Ore.  Laws,  §190. 

[aj  A  confession  of  judgment  by  a 
client  to  his  attorney,  if  made  with  en- 
tire fairness  and  full  knowledge  of  all 
circumstances,  is  not  void  merely  be- 
cause the  value  of  the  consideration  is 
not  equal  to  the  amount  of  the  con- 
fession.    Wise   v.  Hardin,   5   S.   C.   325. 

[bj  Clerk  of  Court. — It  seems  un- 
usual, and  not  to  be  commended  as  a 
practice  for  the  clerk  of  the  court  to 
take  and  enter  up  a  confession  of  judg- 
ment in  his  own  favor  as  a  creditor. 
Trinimier   r.   Winsmith,  23  S.   C.  449. 

66.  Breading  v.  Boggs,  20  Pa.  33. 

67.  State   v.  Love,   23   N.  C.   264. 

68.  Ark.— Dig.  St.,  1904,  §6249.  Cal. 
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Wilcoxson  T.  Burton,  27  CaL  228,  87 
Am.  Dec.  66.  Ind. — Burns'  Ann.  St., 
§613;  Chapin  r.  McLaren,  105  Ind.  563, 
5  N.  E.  688.  la. — Farmers  &  Mechanics 
Bank  v.  Mather,  30  Iowa  283.  Kan. 
Gen.  St.,  1909,  §5995.  Md.— Pub.  Geu. 
Laws,  p.  746;  Horner  r.  Popplein,  112 
Md.  591,  77  Atl.  252.  Mich.— Comp. 
Laws,  1897,  §705.  Neb.— Comp.  St., 
1911,  §6991;  Howell  r.  Gilt  Edge  Mfg. 
Co.,  32  Neb.  627,  49  N.  W.  704.  Ohio. 
Gen.  Code,  1910,  §11,594.  Ore.— Lord's 
Ore.  Laws,  §§186,  191.  Va.~Code, 
1904,  §3283.  Vt.— Mason  r.  Ward,  80 
Yt.  290,  67  Atl.  820,  130  Am.  St.  Eep. 
987.  Wash.— Rem.  &  Ball.  Code,  §413. 
Wyo.— Comp.  St.,  1910,  §4617. 

[a J  The  reason  for  the  rule  would 
seem  to  be  that  the  debtor  cannot  by 
confessing  judgment  bind  the  creditor 
to  accept  such  judgment  as  the  meas- 
ure of  his  rights.  See  Wilcoxson  v. 
Burton,  27  Cal.  228,  87  Am.  Dec.  66; 
Ryan  r.  Daly,  6  Cal.  238.  The  amount 
confessed  might  be  greatly  below  the 
actual  amount  of  the  debt.  Flanagan 
r.  Continental  Ins.  Co.,  22  Neb.  235, 
34  N.  W.  367. 

[b]  A  release  upon  a  judgment  by 
confession,  necessarily  coming  from  the 
plaintiff,  clearly  manifests  his  consent 
to  the  judgment.  Barker  v.  Ayers,  5 
Md.    202. 

[c]  During  the  creditor's  absence 
from  the  country,  an  attorney  without 
the  creditor's  knowledge,  accepted  from 
the  debtor  a  confession  of  judgment 
and  entered  judgment  thereon,  and 
afterwards  received  from  the  creditor's 
partner  a  request  to  proceed  and  issue 
execution,  it  was  held  that  the  ac- 
ceptance of  the  judgment  was  sufficient 
as  against  creditors  whose  judgments 
were  recovered  subsequent  to  the  time 
when  the  attorney  received  such  re- 
quest. Johnston  v.  McAusland,  9  Abb. 
Pr.    (N.  Y.)    214. 

[d]  In  New  Hampshire    "the    jus- 
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vacated  on  his  motion.^^  In  some  of  the  states  this  consent  may  be 
presumed/''  while  in  others  the  written  consent  of  the  parties  or  their 
attorneys  must  be  filed  with  the  papers  of  the  case.'^^  The  confession 
may  be  subsequently  validated  by  ratification/^  but  this  will  not  affect 
rights  of  third  parties  acquired  prior  to  such  ratification.'^^ 

6.  Institution  of  Action  and  Service  of  Process.  —  Where  confes- 
sion without  action  is  permitted,  there  is  no  need  for  service  of  process 
or  institution  of  an  action.'^*    Under  the  practice  in  some  jurisdictions, 


tiee  shall  make  a  fair  record  of  the 
confession  and  agreement,  which  shall 
be  signed  by  the  debtor  and  creditor, 
or  by  their  agents."  Pub.  St.,  1901, 
p.   769. 

[e]  But  in  Georgia  either  party  has 
a  right  to  confess  a  judgment  without 
the  consent  of  his  adversary.  Code, 
1911,  §5956. 

69.  Farmers  &  Mechanics  Bank  f. 
Mather,  30  Iowa  283. 

70.  Kennard  v.  Carter,  64  lud.  31; 
Barnett  V.  Juday,  38  Ind.' 86;  M'Cal- 
mont  V.  Peters,  13  Serg.  &  E.  (Pa.) 
196. 

[a]  Where  a  defendant  appears 
without  process  before  a  justice  of 
the  peace  and  confesses  judgment  in 
favor  of  a  creditor,  the  assent  of  such 
creditor  is  necessary  to  give  such  jus- 
tice jurisdiction,  but  where  a  creditor 
has  brought  an  action  against  a  debtor 
to  recover  a  specified  sum  of  money 
upon  a  certain  claim,  and  caused  a 
summons  to  be  issued  and  served,  and 
the  debtor  appears  before  the  justice 
and  confesses  judgment  for  the  amount 
claimed  and  costs,  the  assent  of  the 
plaintiff  will  be  presumed,  and  to  en- 
title him  to  have  the  judgment  set 
aside,  he  must  make  it  appear  to  the 
justice  that  he  has  been  prejudiced  by 
such  confession.  Flanagan  v.  Continen- 
tal Ins.  Co.,  22  Neb.  235,  34  N.  W. 
367. 

71.  Md.  Pub.  Gen.  Laws,  p.  746; 
Wash.    Eem.    &  Ball.    Code,    §416. 

72.  Cal. — Wilcoxson  V.  Burton,  27 
Cal.  228,  87  Am.  Dec.  66.  III.— Packer 
V.  Eoberts,  140  111.  9,  29  N.  E.  668. 
Ind. — Haggerty  v.  Juday,  58  Ind.  154. 
Vt.— Mason  v.  Ward,  SO  Vt.  290,  67 
Atl.   820,   130   Am.   St.   Eep.  .987. 

[a]  In  Lowenstein  v.  Caruth,  59 
Ark.  588,  28  S.  W.  421,  the  court  said: 
*'A  judgment  by  confession  in  favor 
of  a  person  without  his  knowledge  or 
consent  cannot  operate  'as  a  final  de- 
termination of  the  right  of  the  parties 


in  the  proceedings. '  It  estops  neither 
party  from  denying  anything  set  forth 
in  it.  But  the  person  in  whose  favor 
it  is  confessed  may  ratify  it,  and  make 
it  valid  and  binding  as  to  the  parties, 
by  relation,  from  the  date  of  its  entry. 
Whatever  the  effects  of  similar  acts 
in  other  cases  may  be,  such  ratification 
can  neither  override  nor  in  any  man- 
ner affect  rights  acquired  prior  thereto, 
and  while  the  judgment  was  one  only 
in  name.  Wilcoxen  v.  'Burton,  27  Cal. 
228;  Hardware  Co.  v.  Deere,  Mansur  & 
Co.,  53  Ark.  140;  Farmers  &  Mechanics 
Bank  v.  Mather,  30  Iowa  283;  Chapin 
V.  McLaren,  105  Ind.  563." 

73.  Wilcoxson  v.  Burton,  27  Cal.  228, 
87  Am.   Dec.   66. 

74.  Ark.— Dig.  St.,  1904,  §6249.  Cal. 
Code  Civ.  Proc,  §1132.  Idaho.— Eev. 
Codes,  §5060.  HI.— Kurd's  Eev.  St., 
1909,  c.  110,  §88.  Mich.— Comp.  Laws, 
1897,  §705.  Minn.— Eev.  Laws,  1905, 
§4284.  Mo.— Eev.  St.,  1909  ,  §2113. 
Mont.— Eev.  Codes,  1907,  §7250.  Nev. 
Eev.  Laws,  1912,  §5249.  N.  Y.— Code 
Civ.  Proc,  §1273.  N.  C— Code,  1905, 
§580.  Ore.— Lord's  Ore.  Laws,  §190. 
S.  0.— Code  Civ.  Proc,  1902,  §383; 
Keep  V.  Leekie,  8  Eich.  Law  164.  S.  D. 
Comp.  Laws,  1910,  Code  Civ.  Proc, 
§784.  Tex.— Savle's  Civ.  St.,  1897,  art, 
1348.  Utah.— Comp.  Laws,  1907,  §3213. 
Va.— Code,  1904,  §3283;  Brocken- 
brough's  Exr.  v.  Brockenbrough 's 
Admr.,  31  Gratt.  (72  Va.)  580.  Wis. 
St.,  1898,   §2895. 

[a]  In  Saunders  V.  Lipscomb,  90 
Va.  647,  19  S.  E.  450,  it  was  held  that 
although  the  code  does  provide  that  in 
any  suit  defendant  may  confess  judg- 
ment in  the  clerk's  office,  held,  a  judg- 
ment there  confessed  is  not  invalid  be- 
cause there  was  no  suit  pending  and 
no  previous  process  issued,  as  judg- 
ments by  confession  existed  at  com- 
mon law  whereof  the  statute  is  mainly 
declaratory,  and  only  substantial  com- 
pliance is  required  to  validate  such  a 
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however,  a  judgment  may  not  be  confessed  unless  the  cause  has  been 
regularly  sued  out  and  docketed  as  in  other  cases.'^^ 

7.  Appearance.  —  The  party  making  the  confession  should  appear 
either  in  person^^  or  by  attorney.'^^  The  word  "appear"  means  the 
act  or  proceeding  by  which  he  places  himself  before  the  court  and 
submits  to  its  jurisdiction.  It  does  not  necessarily  imply  the  actual 
physical  presence  either  of  the  party  or  his  attorney  before  the  court J^ 

8.  Statement  of  Debtor.  —  a.  Necessity,  Requisites  and  Object. 
(I.)  Generally.  —The  statutes  usually  provide  that  the  debt  or  cause 
of  action  may  be  briefly  stated  in  a  writing  to  be  filed  as  pleadings 
in  other  actions,'^''  or  copied  into   the  judgment.*"     Such  statement 


judgment.  Shadrack  r.  Woolfolk,  32 
Gratt.  (73  Va.)  707;  Brockenbrougb 's 
Exr.  V.  Brockenbrougb 's  Admr.,  31 
Gratt.   (72  Va.)   580. 

[b]  In  Vermont  a  justice  may  ac- 
cept and  record  a  confession  of  a  debt 
to  a  creditor  made  by  a  debtor  per- 
sonally, either  with  or  without  ante- 
cedent process  as  the  parties  shall 
agree.      Vt.   Pub.    St.,    1906,    §1398. 

75.  Ala.  Code,  1907,  §4296;  Jemison 
r.  Freed,  161  Ala.  598,  50  So.  52;  Ga. 
Code,  1911,  §5954.  See:  Ga.— Eogers  v. 
Bowen,  19  Ga.  596.  Ind.— Craig  r. 
Glass,  1  Ind.  89.  Mo.— Burr  &  Co.  v. 
Mathers  &  Co.,  51  Mo.  App.  470.  Tex. 
Schroeder  t".  Fromme,  31  Tex.  602; 
Gerald  r.  Burthee,  29  Tex.  202;  Flan- 
agan V-.  Bruner,  10  Tex.  257. 

[a]  In  Wade  r.  Swope.  107  Mo.  App. 
375,  81  S.  W.  471,  the  court  said:  "At 
the  common  law  there  were  two  kinds 
of  judgments  by  confession;  the  one 
a  judgment  by  cognovit  actionem,  and 
the  other  by  confession  relicta  verifi- 
catione.  Black  on  Judgments,  section 
50.  In  order  to  sustain  a  judgment  of 
either  of  these  kinds  it  is  essential 
that  process  regularly  issued  has  been 
served  on  the  defendant.  Burr  V. 
Mathers,  51  Mo.  App.  470." 

76.  N.  y.— Tenny  v.  Filer,  8  Wend. 
569.  Tex.— Sayle's  Civ.  St.,  1897,  art. 
1348.     Wye— Comp.  St.,  1910,  §4617. 

As  to  appearance  generally,  see  the 
title  "Appearances." 

[a]  In  justice  court  the  defendant 
must  personally  appear  in  open  court. 
Mo.— Eev.  St.,  1909,  §7515.  N.  Y. 
Code  Civ.  Proc,  §3011.  Wyo.— Comp. 
St.,  1910,   §5258. 

[b]  "Defendant  must  personally 
appear  before  the  justice  in  open 
court."  Burr  &  Co.  v.  Mathers  &  Co., 
51  Mo.   App.   470. 

[c]  The  statutory  requirement  does 
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not  mean  that  the  justice  must  formal- 
ly announce  the  opening  of  his  court 
for  the  trial  of  causes  set  upon  his 
docket  before  he  can  take  a  confession 
and  enter  judgment  thereon.  Such  a 
proceeding  involves  no  trial,  is  had 
without  notice,  and  requires  only  the 
presence  of  the  justice  in  his  court 
and  the  appearance  in  person  of  de- 
fendant and  the  filing  with  the  justice 
of  a  properly  signed  confession.  Sul- 
livan i:  Construction  Co.,  86  Mo.  App. 
151. 

77.  Tennv  r.  Filer,  8  Wend.  (N.  Y.) 
569;  Sayle's  Civ.  St.  (Tex.),  1897,  art. 
1348. 

78.  Thornhill  r.  Hargreaves,  76  Xeb. 
582,  107  N.  W.  847. 

[a]  Plaintiffs  filed  a  petition  against 
the  defendants  in  the  county  court  (a 
term  case)  stating  a  cause  of  action 
on  a  past  due  note.  A  paper  signed 
by  the  defendants,  duly  entitled  and 
filed  in  the  cause  contained  a  waiver 
of  service  of  process  and  a  confession 
of  the  debt,  and  authorized  the  court 
to  enter  judgment  against  them  there- 
on. Neither  of  the  defendants  nor  any 
attorney  acting  for  them  were  ever 
actually  in  the  presence  of  the  court 
in  the  cause.  Such  a  paper  when  filed, 
constituted  a  personal  appearance  on 
the  part  of  the  defendants  within  the 
meaning  of  section  433  of  the  code 
authorizing  judgments  by  confession, 
and  that  the  defendants  thereby  sub- 
mitted themselves  to  the  jurisdiction  of 
the  court.  Thornhill  r.  Hargreaves,  76 
Xeb.  582,  107   X.  W.  847. 

79.  Ark.— Dig.  St.,  1904,  §6250.  Kan. 
Gen.  St.,  1909,  §5997.  Mo.— Burr  & 
Co.  r.  Mathers  &  Co.,  51  Mo.  App.  470. 
Mont.— Comp.  St.,  1911,  §6992.  Ohio. 
Gen.  Code,  1910,  §11,595.  Wye— Comp. 
St.,  1910,  §4618. 

80.  Ind.— Burns'     Ann.     St.,     §614. 
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should  be  signed  by  the  party  confessing,^^  his  attorney  or  agent,®^ 
and  verified  by  his  oath,^^  authorizing  the  entry  of  judgment  for  a 
specified  sum;^*  but  it  is  held  that  no  written  statement  is  necessary 
when  confession  is  after  service  of  process.®^ 


Kan.— Gen,     St.,     1909,     §5997.      Ohio. 
Gen.  Code,  1910,   §11,595. 

81.  Cal.— Code  Civ.  Proc,  §1133; 
Eevnolds  v.  Lincoln,  71  Cal.  183,  9  Pae. 
176,  12  Pae.  449.  Idaho.— Eev.  Codes, 
§5061.  Ind.— Burns'  Ann.  St.,  §615. 
la.— Code,  1897,  §3815.  Minn.— Kev. 
Laws,  1905,  §4284.  Miss.— Code,  1906, 
§815.  Mo.— Eev.  St.,  1909,  §2114;  Burr 
&  Co.  V.  Mathers  &  Co.,  51  Mo.  App. 
470.  Mont.— Eev.  Codes,  1907,  §7251: 
Nev.— Eev.  Laws,  1912,  §5250.  N.  J. 
Comp.  St.,  1910,  p.  2002;  Wright  i?.  Wood, 
20N.J.  L.  308.  N.  Y.— Code  Civ.  Proc, 
§1274.  N.  C— Code,  1905,  §581;  Mar- 
tin V.  Briscoe,  143  N.  C.  353,  55  S.  E. 
782.  N.  D.— Eev.  Codes,  1905,  §7843. 
Ore.— Lord's  Ore.  Laws,  §§189,  191. 
S.  C— Code  Civ.  Proc,  1902,  §384. 
S.  D. — Comp.  Laws,  1910,  Code  Civ. 
Proc,  §785.  Utah.— Comp.  Laws,  1907, 
§3214.  Vt.— Pub.  St.,  1906,  §1398. 
Wash.— Eem.  &  Ball.  Code,  §§416,  418. 
Wis.— St.,  1898,  §3657,  justice  court. 
Wye— Comp.  St.,   1910,   §5258. 

[a]  A  judgment  on  a  confession  not 
in  writing  is  void.  Wilson  V.  Davis, 
1    Mich.    156. 

[b]  In  Michigan  the  confession  in 
the  justice's  court  must  be  signed  in 
the  presence  of  the  justice.  Comp. 
Laws,  1897,  §705.  A  judgment  by  con- 
fession held  void  for  failure  to  comply 
with  this  statute.  Beach  t\  Botsford, 
1  Doug.  199,  40  Am.  Dec  45. 

[c]  The  Mississippi  Code,  1906,  §815, 
sets  forth  a  specific  form  for  the  state- 
ment. 

[d]  In  Oregon  it  is  held  that  after 
an  action  has  been  brought,  the  con- 
fession need  not  state  the  facts  out 
of  which  the  indebtedness  arose,  but 
that  otherwise  such  statement  is  neces- 
sary. Miller  v.  Bank  of  British  Colum- 
bia, 2  Ore.  291. 

[e]  In  Wisconsin  the  plaintiff  files 
with  his  complaint  an  answer  signed 
by  the  defendant  or  some  attorney  in 
his  behalf  (Wis.  St.,  1898,  §2896),  and 
a  judgment  on  cognovit  on  a  note  not 
presently  due  is  without  authority  un- 
less supported  by  an  affidavit  stating 
what  amount  is  due  and  what  amount 
is  to  become  due  as  required  by  §2896, 


St.,   1898.     Eeeves  &  Co.  v.  Kroll,  133 
Wis.  196,  113  N.  W.  440. 

[f]  In  Tennessee  it  has  been  held 
that  the  statute  requiring  the  written 
statement  of  the  defendant  is  directory 
merely.  Hughes  v.  Helms  (Tenn.),  52 
S.  W."  460. 

82.  N.  J.  Comp.  St.,  1910,  pp.  221, 
2002;   Lord's   Ore.  Laws,   §189. 

[a]  Under  rule  23  of  the  courts  of 
common  pleas  of  Philadelphia  county, 
an  agreement  for  an  amicable  action 
and  judgment  by  confession  must  be 
accomi^anicd  by  a  specified  statement 
of  the  cause  of  action  signed  by  the 
parties  or  their  attorneys,  and  where 
said  statement  is  signed  by  the  attor- 
ney of  the  defendant  there  shall  also 
be  filed  with  the  same  his  warrant  of 
attorney.  Carter  v.  Shoener,  5  Pa.  Co. 
Ct.  186'. 

83.  See  infra,  IV,  D,  8,  b. 

84.  Cal.— Code  Civ.  Proc,  §1133. 
Idaho. — Eev.  Codes,  §5061.  la. — Code, 
1897,  §3815.  Minn.— Eev.  Laws,  1905, 
§4284.  Mo.— Eev.  St.,  1909,  §2114. 
Mont.— Eev.  Codes,  1907,  §7251.  Nev. 
Eev.  Laws,  1912,  §5150.  N.  Y.— Code 
Civ.  Proc,  §1274.  N.  C— Code,  1905, 
§581;  Martin  v.  Briscoe,  143  N.  C.  353, 
55  S.  E.  782.  Ore.— Lord's  Ore.  Laws, 
§191.  S.  C— Code  Civ.  Proc,  1902, 
§384.  S.  D.— Comp.  Laws,  1910,  Code 
Civ.  Proc,  §785.  Utah. — Comp.  Laws, 
1907,  §3214.  Wash.— Eem.  &  Ball. 
Code,  §418.     Wis.— St.,  1898,   §2896. 

[a]  Although  a  confession  of  judg- 
ment does  not  contain  words  expressly 
authorizing  the  clerk  to  enter  the  same 
upon  the  records,  yet  if  the  record 
shows  that  the  confession  was  sworn  to 
and  filed,  and  judgment  thereon  en- 
tered, the  filing  is  equivalent  to  an 
express  authority  for  its  entry  and  suf- 
ficiently conforms  to  the  statute.  Mer- 
chants Nat.  Bank  v.  Newton  Cotton 
Mills,  115  N.  C.  507,  20  S.  E.  765. 

85.  In  Crouse  v.  Derbyshire,  10 
Mich.  479,  82  Am.  Dec  51,  it  was  held 
that  where  a  defendant  in  justice 's 
court  has  been  duly  served  with 
process,  and  appears  on  the  return  day, 
and  plaintiff  declares  against  him  on 
a  contract,  the  defendant's  oral  admis- 
sion of  the  cause  of  action  is  sufficient 
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The  object  of  the  statement  required  by  the  statutes  is  to  protect 
creditors  against  fraudulent  confessions  of  judgment  by  giving  them 
such  information  as  will  enable  them,  by  inquiry,  to  ascertain  whether 
the  alleged  indebtedness  is  bona  fide  or  pretensive  and  fraudulent, 
and  if  the  statement  fails  to  furnish  such  information,  then  the 
judgment  based  upon  it  must  be  regarded  as  fraudulent  and  void  as 
to  other  creditors  even  though  it  may  be  valid  as  between  the  parties 
to  it  who  may  be  estopped  from,  questioning  its  validity.^''  But  it 
has  been  held  that  the  statement  will  not  be  rendered  invalid  by  dis- 
crepancies growing  out  of  clerical  errors  in  the  papers,"  or  in  the 
interest.^^ 

It  is  not  the  intention  of  these  statutes  that  there  should  be  a  de- 
tailed statement  of  the  facts  out  of  which  the  indebtedness  arose,  nor 
that  it  should  furnish  all  the  information  necessary  to  determine  its 
validity.**^   The  evident  intention  is  to  provide  a  clue  from  which  ered- 


to  authorize  the  justice  to  render  judg- 
ment against  him;  that  it  is  only  where 
the  parties  appear  without  process  that 
a  written  confession  signed  by  the  de- 
fendant is  required  by  the  statute. 

[aj  In  Wade  v.  Swope,  107  Mo. 
App.  375,  81  S.  W.  471,  construing  the 
statute,  the  court  said:  "The  supreme 
court  in  Oyster  v.  Shumate,  12  Mo.  580, 
ruled  that  a  judgment  rendered  by  a 
justice  of  the  peace  on  a  confession 
not  in  writing  was  void.  And  to  the 
same  effect  was  Hunter  v.  Eeinhard,  lo 
Mo.  23.  But  in  the  later  cases  of  Huff 
V.  Knapp,  17  Mo.  414;  Chamberlin  V. 
Mammoth  Mining  Co.,  20  Mo.  96,  and 
Franse  v.  Owens,  25  Mo.  329,  it  was 
said  that,  where  the  suit  is  begun  by 
process  there  was  no  necessity  that  the 
confession  should  be  in  writing  as  the 
statute  ...  is  express  that  the  pro- 
vision in  relation  to  confessing  judg- 
ments by  writing  shall  not  extend  to 
cases  in  which  confessions  are  taken  in 
suits  commenced  by  process." 

86.  Winnebrenner  v.  Edgerton,  30 
Barb.  (N.  Y.)  185;  Kohn  v.  Mever,  19 
S.  C,  190,  198. 

[a]  In  Kohn  v.  Meyer,  19  S.  C.  190, 
199,  the  court  said:  "If,  as  is  abund- 
antly established  by  the  authorities,  a 
defective  statement  renders  such  a 
judgment  void  as  to  creditors,  nothing 
would  seem  to  be  clearer  tlian  that 
a  false  statement,  or  even  one  so  gross- 
ly inaccurate  as  to  mislead  the  in- 
quirer, would  also  render  the  judgment 
void.  Certainly  if  mere  omission  to 
give  such  information  as  will  enable 
creditors  to  prosecute  any  inquiry  into 
the    bona    liilcs    of    the     judgment,     is 
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fatal  to  the  validity  of  the  judgment, 
giving  false  information,  or  such  as 
would  mislead  inquirers,  ought  to  have 
the  same  effect.  A  failure  to  give  any 
information  is  less  likely  to  defeat  the 
object  of  the  statute  than  the  giving 
of  false  information,  or  such  grossly 
inaccurate  information  as  to  throw  the 
inquirer  off  instead  of  putting  him  on 
the  track." 

[bj  Insufficient  statement  is  not 
merely  irregular  but  is  void.  Ex  parte 
Carroll,  17  S.  C.  446. 

[cj  The  omission  in  a  confession 
of  judgment  to  state  the  facts  out  of 
which  the  indebtedness  arose,  etc., 
strictly  in  accordance  with  the  statute, 
does  not  render  the  judgment  a  nullity, 
but  is  simply  prima  facie  evidence  of 
fraud.     Cordier  v.  Schloss,  18  Cal.  576. 

[d]  Collateral  Attack. — Although  a 
judgment  by  confession  may  have  been 
rendered  upon  a  verified  statement,  de- 
fective in  that  it  did  not  sufficiently 
set  forth  the  facts  out  of  which  the 
confessed  liability  arose,  it  is  not  there- 
fore a  nullity;  unless  set  aside  or 
vacated  its  validity  can  not  be  ques- 
tioned collaterally.  Oilman  v.  Hovey 
&  Buchanan,  26  Mo.  280. 

87.  Hard  r.  Foster,  98  Mo.  297,  11 
S.  W.  760. 

88.  A  confession  of  judgment  for  a 
greater  rate  of  interest  than  the  note 
or  contract  upon  which  it  is  based 
bears,  mil  not  in  the  absence  of  fraud, 
invalidate  the  judgment.  Merchants 
Nat.  Bank  v.  Newton  Cotton  Mills,  115 
N.  C.  507,  20  S.  E.  765. 

89.  Ex  parte  Graham,  54  S.  C.  163, 
32  S.  E.  67. 
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itors  can  investigate  for  themselves;  it  is  sufficient,  if  it  contains 
enough  to  enable  creditors  and  others  to  investigate  the  bona  fides  of 
the  judgment.^"  It  should  state  that  the  judgment  is  not  confessed 
to  answer  any  fraudulent  intent  or  purpose  or  to  protect  the  property 
of  the  defendant  from  his  other  creditors.^^ 

(II.)    Money  Due  or  To  Become  Due If  it   be   for  money  due   or  to 

become  due,  it'  must  state  concisely  the  facts  out  of  which  it  arose  and 
show  that  the  sum  confessed  therefor  is  justly  due  or  to  become  due.^- 


[a]  In  Hard  v.  Foster,  98  Mo.  297, 
312,  11  S.  W.  760,  the  court  said:  "The 
terms  of  the  statute  contemplate  a 
brief  and  compendious  statement  as 
distinguished  from  one  descendiiig  into 
particulars.  'It  is  not  necessary  that 
the  statement  should  be  as  particular 
as  a  bill  of  particulars,  but  it  ought 
to  be  sufficiently  particular  to  afford  a 
clue  to  a  creditor  if  there  is  fraud  and 
he  desires  to  investigate  it. '  (Bryan 
V.  Miller,  28  Mo.  32.)  The  policy  in 
requiring  a  verified  statement,  being 
'to  point  the  other  creditors  of  the 
debtor  to  the  precise  transaction  out 
of  which  the  confessed  indebtedness 
arose,  to  enable  them  to  inquire  into 
its  truth,  and  to  confine  the  creditors 
to  whom  the  judgment  is  confessed  to 
the  particular  matter  set  forth  as  the 
foundation  of  the  judgment  in  case  its 
good  faith  should  be  attacked.'  Bryan 
V.  Miller,  supra;  Stern  v.  Mayer,  19  Mo. 
App.  511;  Mechanics'  Bank  v.  Mayer, 
93   Mo.   417." 

[b]  Technical  Character  of  Instru- 
ment Need  Not  Be  Stated. — The  party 
is  not  required  to  state  the  technical 
character  of  the  instrument  upon  which 
confession  is  made.  The  amount,  date 
and  time  of  payment  being  given  with 
sufficient  certainty  to  identify  a  writ- 
ing obligatory,  it  will  not  invalidate 
the  judgment,  if,  in  the  confession  it 
be  called  a  note.  Ex  parte  Hays,  6 
Ark.  419. 

90.  Atwater  v.  Manchester  Sav. 
Bank,  45  Minn.  341,  48  N.  W.  187,  12 
L.  E.  A.  741. 

[a]  In  Atwater  v.  Manchester  Sav. 
Bank,  45  Minn.  341,  48  N.  W.  187,  12 
L.  E.  A.  741,  the  court  says:  "Former- 
ly some  courts  were  inclined  to  hold 
with  exceeding  strictness  against  state- 
ments for  confessions  of  judgment, 
when  attacked  by  creditors;  but  the 
general  doctrine  of  the  later  cases  is 
to  the  effect  that  the  requirement  that 
the  facts  be  stated  •  out  of  which  the 
indebtedness   arose    is   intended   to   en- 


able other  creditors  to  test  the  boria 
fides  of  the  transaction  by  which  a  par- 
ticular debt  is  preferred;  that  it  is  not 
the  object  of  the  statute  to  compel 
the  debtor  to  state  sufficient  of  the 
transaction  to  enable  other  creditors  to 
form  an  opinion,  from  the  facts  stated, 
as  to  the  integrity  of  the  debtor  in 
confessing  judgment,  but  that  all  that 
is  required  is  to  state  facts  sufficient 
to  enable  them  to  investigate  the 
transaction,  and  form  their  opinion  of 
the  honestj'-  of  the  judgment  from  the 
facts  thus  ascertained.  McDowell  v. 
Daniels,  38  Barb.  143;  Harrison  v.  Gib- 
bons, 71  N.  Y.  58;  Kern  v.  Chalfant, 
7  Minn.  393,  (487);  Cleveland  Stove 
Co.  f.  Douglas,  27  Minn.  177,  (6  N.  W. 
Eep.  628).  This  in  substance  is  recog- 
nized as  the  correct  rule  in  Wells  v. 
Gieseke,  27  Minn.  478,  (8  N.  W.  Eep. 
3S0)", 

[b]  Sufficient  if  it  "furnishes  to 
every  creditor  a  substantial  clue  to 
start  an  investigation  into  the  inquiry 
of  the  adequacy  of  the  consideration, 
and  the  good  faith  of  the  transaction." 
Teasdale  Commission  Co.  f.  Van  Har- 
denberg,  53  Mo.  App.  326. 

91.  K  J.  Comp.  St.,  1910,  pp.  222, 
2002;  N.  Y.  Code  Civ.  Proc,  §3011, 
justice  practice. 

[a]  "That  such  confession  is  not 
made  for  the  purpose  of  defrauding 
his  creditors."  Burns'  Ann.  St.  (Ind.), 
§615. 

92.  Cal.— Code  Civ.  Proc,  §1133; 
Pond  V.  Davenport,  44  Cal.  481;  Cor- 
dier  v.  Schloss,  18  Cal.  576.  Idaho. 
Eev.  Codes,  §5061.  Ind. — Burns'  Ann. 
St.,  §615.  la.— Code,  1897,  §3815; 
Dullard  v.  Phelan,  83  Iowa  471,  50  N. 
W.  204;  Bernard  &  Co.  v.  Douglas  & 
Watson,  10  Iowa  370;  Kennedy  v. 
Lowe,  9  Iowa  580;  Edgar  v.  Greer,  7 
Iowa  136.  Kan.— Gen.  St.,  1909,  §5998. 
Mich.— Kinyon  v.  Fowler,  10  Mich.  16. 
Minn.— Eev.  Laws,  1905,  §4284;  Wells 
r.  Gieseke,  27  Minn.  478,  8  N.  W.  380; 
Cleveland    Co-Operative    Stove     Co.     v. 
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Douglas,  27  Minn.  177,  6  N.  W.  628; 
Kern  v.  Chalfant,  7  Minn.  487.  Mo. 
Eev.  St.,  1909,  §2114;  Mechanics  Bank 
V.  Mayer,  93  Mo.  417,  6  S.  W.  237; 
Stern  v.  Mayer,  19  Mo.  App.  511; 
Fourth  National  Bank  V.  Mayer,  19 
Mo.  App.  517;  McHenry  v.  Shephard,  2 
Mo.  App.  378.  Mont. — Rev.  Codes,  1907, 
§7251.  Nev.— Rev.  Laws,  1912,  §5250. 
N.  J.— Comp.  St.,  1910,  pp.  221,  2002. 
N.  Y.— Code  Civ.  Proc,  §1274  (in  jus- 
tice court  over  $50,  §3011);  Critten  v. 
Vredenburgh,  151  N.  Y.  536,  45  N.  E. 
952,  affirming  4  App.  Div.  216,  38  N.  Y. 
Supp.  542;  Anderson  V.  Shutts,  111 
App.  Div.  308,  99  N.  Y.  Supp.  893; 
Blackmer  v.  Greene,  20  App.  Div.  532, 
47  N.  Y.  Supp.  113.  N.  C— Code,  1905, 
§581;  Smith  v.  Smith,  117  N.  C.  348, 
23  S.  E.  270;  Merchants  Nat.  Bank  v. 
Newton  Cotton  Mills,  115  N.  C.  507, 
20  S.  E.  765;  Uzzle  v.  Vinson,  111  N.  C. 
138,  16  S.  E.  6;  Davenport  V.  Leary, 
95  N.  C.  203.  N.  D.— Rev.  Codes,  1905, 
§7843.  Okla.— Harn  v.  Cole,  20  Okla. 
553,  95  Pac.  415.  Ore.— Lord's  Ore. 
Laws,  §191.  S.  C— Code  Civ.  Proc, 
1902,  §384;  Ex  parte  Carroll,  17  S.  C. 
446.  S.  D.— Comp.  Laws,  1910,  Code 
Civ.  Proc,  §785.  Utah. — Comp.  Laws, 
1907,  §3214.  Wash.— Rem.  &  Ball.  Code, 
§418.  Wis.— St.,  1898,  §3657  (justice 
court) ;  Thompson  v.  Hintgen,  11  Wis. 
112;  Nichols  v.  Kribs,  10  Wis.  76,  76 
Am.  Dec.  294.  Wyo.— Comp.  St.,  1910, 
§5258. 

[a]  In  the  Minnesota  leading  case 
on  this  subject,  Gilfillau,  C.  J.,  said: 
"The  statute  (Gen.  St.,  1878,  c.  82, 
§2),  requires  that  the  statement  'shall 
state  concisely  the  facts  out  of  which 
it  (the  indebtedness)  arose,  and  show 
that  the  sum  confessed  therefor  is  just- 
ly due  or  to  become  due.'  How  pre- 
cise and  particular  this  statement 
should  be  has  been  matter  of  much 
discussion,  especially  in  New  York, 
where  the  decisions  have  not  been  en- 
tirely uniform.  But  all  the  cases,  not 
only  in  that  state,  but  wherever  a  sim- 
ilar statute  exists,  hold  that  the  pur- 
pose of  the  statute  in  requiring  the 
statement  of  facts  out  of  which  the 
indebtedness  arose  is  to  protect  cred- 
itors, and  to  prevent  fraud  by  facilitat- 
ing its  detection,  by  enabling  creditors 
to  investigate  the  transaction  out  of 
which  the  debt  might  be  alleged  to 
have  arisen.  It  is  apparent  that,  in 
view  of  this  purpose,  a  distinction  must 
be  taken  between  the  transaction — the 
facts  out  of  which  the  debt  arose — and 
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the  mere  evidence  of  it  which  the 
parties  to  the  confession  have  made. 
If  only  that  evidence  be  stated,  cred- 
itors will  be  no  better  directed  in  their 
inquiries  than  by  the  judgment  con- 
fessed. It  is  therefore  uniformly 
agreed  that  stating  such  evidence  as 
the  note,  bond  or  other  writing  will 
not  answer  the  purpose  of  the  statute, 
and  that  the  facts  which  furnished  the 
consideration  for  the  note,  bond,  or 
other  writing  must  be  stated  far  enough 
to  put  creditors  on  inquiry  as  to  the 
existence  of  such  facts,  and  to  direct 
them  so  that  they  can  make  such  in- 
quiry." Wells  V.  Gieseke,  27  Minn. 
478,  8  N.  W.  380. 

[b]  Failure  to  state  renders  judg- 
ment voidable  as  to  the  other  creditors. 
Hackney  v.  Wollaston,  73  Minn.  114,  75 
N.  W.  1037. 

[c]  In  Freligh  v.  Brink,  22  N.  Y- 
418,  decided  in  1860,  it  was  held  that 
a  statement  that  the  indebtedness 
arose  upon  a  promissory  note  given  for 
borrowed  money,  with  the  additional 
statement:  "And  we  hereby  state  that 
the  sum  hereby  by  us  confessed  is  just- 
ly due  to  the  said  plaintiff,  without 
any  fraud  whatever, ' '  was  sufficient, 
for  the  reason  that  it  was  not  confined 
to  a  mere  statement  of  the  note,  but 
the  consideration  of  it  —  borrowed 
money — was  given,  and  Weinges  v. 
Cash,  15  S.  C.  44,  in  commenting  on 
this  case  said:  "It  is  difficult  to  see 
what  more  could  be  required." 

[d]  In  Neusbaum  r.  Keim,  24  N.  Y. 
325,  decided  in  1862,  it  was  held  that 
a  statement  was  sufficient,  which,  after 
declaring  that  the  plaintiff  had  -sold 
and  delivered  to  the  debtor  large  quan- 
tities of  meat  in  1854  and  1855,  averred 
that  there  was  justly  due  him  upon 
such  sales  a  balance  of  so  much,  for 
which  the  judgment  was  taken.  In 
this  case  it  was  objected  that  the  state- 
ment did  not  show  the  amount  of  meat 
sold,  nor  did  it  show  the  payments 
which  had  been  made,  nor  the  prices 
at  which  it  was  sold.  But  the  court 
said  that  it  was  manifest  such  details 
were  not  necessary,  and  that  all  the 
statute  required  was  a  concise,  not  a 
particular  or  detailed  statement  of  the 
facts  out  of  which  the  indebtedness 
arose. 

[e]  In  Hopkins  v.  Nelson,  24  N.  Y. 
518,  decided  in  1862,  the  statement 
was  that  "the  plaintiff  has  this  day 
endorsed  my  notes,  payable  at  bank, 
for  six  thousand  dollars  in  all,  for  my 
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"The  true  consideration,"  to  use  the  phrase  found  in  some  of  the  stat- 
utes, should  be  made  to  appear  ;^^  and  a  statement  to  the  effect  that 


accommodation  and  to  enable  me  to  ' 
negotiate  said  notes."  It  was  objected 
that  the  statement  should  have  shown 
the  date,  time  to  run,  amount  and  place 
of  payment  of  each  note  so  endorsed 
by  the  plaintiff,  but  the  court  held  that 
such  particularity  was  not  required,  and 
that  the  statement  was  sufficient. 

[f]  In  Thompson  v.  Van  Vetchen, 
27  N.  Y.  568,  decided  in  1868,  the  state- 
ment was  that  the  indebtedness  arose 
on  the  sale  and  conveyance  by  the 
plaintiff  to  the  defendant  of  his  inter- 
est in  certain  partnership  property,  and 
it  was  held  sufficient,  though  it  did 
not  state  how  the  plaintiff  was  con- 
nected with  the  firm,  or  what  was  his 
interest   therein. 

[g]  In  Weiuges  v.  Cash,  15  S.  C. 
44,  61,  the  court  in  referring  to  a 
number  of  the  prior  New  York  cases 
relative  to  the  requisites  of  the  state- 
ment said:  "They  were  made  between 
the  years  1855  and  1861,  inclusive,  and 
it  is  manifest  that  there  is  much  con- 
flict in  the  decisions  of  the  supreme 
court  of  New  York,  especially  among 
those  made  within  a  few  years  after 
the  adoption  of  their  code  of  procedure. 
This  may  have  arisen,  as  is  suggested 
in  one  of  the  cases,  from  the  fact  that 
the  courts  of  that  state,  losing  sight 
of  the  marked  difference  in  the  lan- 
guage of  the  New  York  act  of  1818, 
with  reference  to  confessions  of  judg- 
ment, and  that  employed  in  their  code, 
based  their  earlier  decisions  under  the 
code  upon  cases  which  had  been  de- 
cided under  the  more  stringent  terms 
of  the  act  of  1818.  That  act  required 
'  a  particular  statement  and  specification 
of  the  nature  and  consideration  of  the 
debt,'  while  the  New  York  code,  like 
ours,  only  requires  a  'concise'  state- 
ment of  the  facts  out  of  which  the 
debt  arises." 

[h]  A  statement  that  the  note 
therein  mentioned  was  given  "for 
goods  sold  and  delivered"  was  held 
sufficient  in  Ex  parte  Graham,  54  S.  C. 
163,  32  S.  E.  67. 

»*  [i]  A  confession  of  judgment,  re- 
citing that  it  is  upon  notes  given  "for 
value  received  in  one  Sweepstakes  sep- 
arator," sufficiently  states  how  the  in- 
debtedness arose.  Brown  v.  Barngrover, 
82  Iowa  204,  47  N.  W.  1082. 


[j]  "If  it  state  the  execution  of 
a  promissory  note  to  the  plaintiff;  that 
'  said  note  was  given  for  goods,  wares 
and  merchandise  sold  by  the  plaintiff 
to  the  defendant  before  the  date  there- 
of,' it  will  be  materially  defective." 
Brvan  v.  Miller,  28  Mo.  32,  75  Am.  Dec. 
107. 

[k]  The  kind  and  quantity,  price 
and  time  of  goods  sold  shovdd  be 
averred.  Boy  den  v.  Johnson,  11  How. 
Pr.  (N.  Y.)  503;  Lawless  v.  Hackett, 
16  Johns.  (N.  Y.)  149;  Moody  V. 
Townsend,  3  Abb.  Pr.  (N.  Y.)  375; 
Nichols  V.  Kribs,  10  Wis.  76,  76  Am. 
Dec.  294. 

[1]  So,  where  the  statement  is  that 
the  indebtedness  is  for  goods  sold  and 
delivered,  and  the  money  had  and  re- 
ceived, it  is  insufficient  in  this:  that 
it  does  not  show  the  kind,  or  quantity, 
or  price  of  the  goods,  or  time  of  sale, 
or  when  the  money  was  received,  or 
under  what  circumstances,  or  how  much 
of  the  indebtedness  is  for  money  nor 
how  much  is  for  goods;  and  the  judg- 
ment confessed  is  prima  facie  fraud- 
ulent.    Cordier  v.  Schloss,   IS   Cal.   576. 

[mj  But  in  Merchants  Nat.  Bank 
V.  Newton  Cotton  Mills,  115  N.  C.  507, 
20  S.  E.  765,  it  is  held  sufficient  if 
a  confession  of  judgment  state  con- 
cisely the  facts  out  of  which  the  in- 
debtedness arese,  ani  whore  such  con- 
fession is  for  "goods  sold  and  deliv- 
ered" it  is  sufficient,  although  the  time 
of  sale,  quantity,  price  and  value  of 
the  goods  are  not  stated. 

93.  An  affidavit  upon  confession  of 
a  judgment  that  the  true  consideration 
of  the  note  was  money  lent,  when  in 
fact  a  part  of  the  consideration  was 
plaintiff's  note  to  defendant,  with  the 
understanding  that  it  was  to  be  taken 
up  by  future  advances,  as  defendants 
required  them,  is  not  a  correct  state- 
ment of  the  true  consideration.  Ely, 
Clapp  &  Bowen  v.  Parkhurst,  25  N.  J. 
L.  188. 

[a]  In  order  to  warrant  a  judgment 
by  confession  upon  a  promissory  note, 
the  confession  must  contain  a  state- 
ment of  the  facts  constituting  the  con- 
sideration for  a  promissory  note.  Puget 
Sound  Nat.  Bank  v.  Levy,  10  Wash. 
499,  39  Pac.  142,  45  Am.  St.  Eep.  803. 

[b]  A  statement  which  sets  up  the 
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the  indebtedness  is  upon  a  note,^*  or  a  mere  description  of  a  note 
without  a  statement  of  the  indebtedness  for  which  the  note  was 
given,^^  is  insufficient. 

Mere  admission  of  indebtedness  is  not  sufflcient,^^  but  the  terms  "just- 
ly due  and  owing"  are  terms  which  are  important  to  incorporate  into 
the  statement.^^ 


note  and  states  that  the  consideration 
thereof  "was  money  loaned  by  plain- 
tiff to  defendant"  is  sufficiently  spe- 
cific in  its  statement  of  the  facts  out 
of  which  the  indebtedness  arose.  Van- 
fleet  V.  Phillips,  11  Iowa  558,  See  also 
Marvin  v.  Tarbell,  12  Iowa  93;  Ed- 
wards, Nichols  &  Eichards  V.  Pitzer  & 
Co.,  12  Iowa  607. 

[e]  Recital  in  Judgment.  —  Where 
the  statement  has  failed  to  concisely 
set  out  the  cause  of  indebtedness,  but 
the  judgment  entry  recites  that  it  did 
make  such  showing  and  is  read  and 
approved  the  judgment  will  be  good 
as  between  the  parties  and  those  hav- 
ing actual  knowledge.  Vannice  V. 
Greene,  Traer  &  Co.,  16  Iowa  574. 

94.  Cordier  v.  Schloss,  18  Cal.  576. 

95.  Woods  V.  Bryan,  41  S.  C.  74,  19 
S.  E.  218,  44  Am.  St.  Ecp.  688;  Ex 
parte  Carroll,  17  S.  C.  446;  Weinges 
V.  Cash,  15  S.  C.  44. 

96.  In  Loth  v.  Faconesowich,  22  Mo. 
App.  68,  the  court  said:  "We  are  not 
aware  that  it  has  been  decided  in  this 
state,  that  a  simple  written  admission 
of  indebtedness,  made  in  ever  so  formal 
a  manner,  without  a  confession  of  judg- 
ment thereon,  and  without  authority  iu 
writing  to  enter  judgment  upon  the  ad- 
mission, will  satisfy  the  statute,  in 
cases  where  the  judgment  is  entered 
without  prior  process,  or  pendency  of 
suit.  It  has  been  decided  in  Massa- 
chusetts, under  a  similar  statute  of 
Vermont,  that  it  does  not  satisfy  it, 
and  such  decision  conforms  with  the 
language  of  our  statute  which  express- 
ly requires  a  confession  in  writing,  the 
word  confession  referring  to  the  judg- 
ment  and  not  to  the  indebtedness." 

97.  Burns'  Ann.  St.  (lud.),  §§615, 
1781;  Miller  r.  Kosch,  74  Hun  50,  26 
N.  Y.  Supp.  183;  Citizens  Nat.  Bank 
of  Hornellville  v.  Allison,  37  Hun  135. 

[a]  In  construing  the  provisions  of 
this  section  of  the  Indiana  statute,  the 
courts  have  uniformly  held  that  judg- 
ments by  confession,  before  a  justice 
of  the  peace,  were  good  and  valid  as 
between  the  parties    thereto,    whether 
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the  defendant  did  or  did  not,  make 
affidavit  that  he  justly  owed  the  debt, 
and  were  void  only  as  to  creditors  of 
the  judgment  defendant,  for  the  want 
of  such  an  affidavit.  Chapin  v.  Mc- 
Laren, 105  Tnd.  563,  5  N.  E.  688; 
Mavity  v.  Eastridge,  67  Ind.  211;  Ken- 
nard  h.  Carter,  64  Ind.  31;  Barnett  v. 
.Judav,  38  Ind.  86;  Hopper  v.  Lucas,  86 
Ind.  43. 

[b]  "Justly  Due." — A  statement 
for  a  judgment  by  confession  which 
recites  that  the  consideration  of  the 
demand  on  which  it  is  based  is  a 
promissory  note,  which  was  given  the 
plaintiff  for  a  balance  due  on  settle- 
ment, omitting  '  the  words  "justly 
due,"  is  insufficient,  and  a  judgment 
entered  thereon  is  void.  Bernard  &  Co. 
V.  Douglas  &  Watson,  10  Iowa  370. 

fc]  In  Claflin  r.  Dodson,  111  Mo. 
195,  19  S.  W.  711,  the  court  said: 
"The  statute  does  not  require  the 
debtor  to  state  in  terms  that  the  debt 
is  'justly  due  or  to  become  due.'  The 
language  of  the  statute  is  that  the 
statement  'must  show  that  the  sum  con- 
fessed therefor  is  justly  due  or  to  be- 
come due.'  It  is  obvious  that  the 
moaning  of  the  statute  is  that,  from 
the  facts  stated,  it  must  appear  that 
the  sum  confessed  is  justly  due.  The 
exact  point  was  so  decided  in  Lan- 
ning  r.  Carpenter  (20  N.  Y.  447).  In 
that  case  the  court  says:  'In  con- 
struing the  language  and  giving  effect 
to  the  policy  of  the  statute,  the  state- 
ment of  facts  on  which  the  alleged 
debt  is  founded  was  regarded  by  the 
court  as  the  fundamental  requisite, 
very  little  importance  being  attached 
to  a  general  averment  that  a  given  sum 
is  due.'  " 

[d]  A  confession  of  judgment  which 
states  the  amount  for  which  the  judg- 
ment is  confessed,  and  states  that  the 
same  is  due  by  a  certain  promissory 
note  due  and  payable  on  a  day  named, 
and  that  the  consideration  for  the  same 
was  an  article  sold  and  delivered,  suffi- 
ciently conforms  to  the  statute,  pro- 
vided  the   statement   is   true,  for  then 
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Negativing  Payment.  — "Wliere  the  creation  of  a  just  debt  is  averred 
it  is  unnecessary  in  terms  to  negative  that  it  has  been  paid  or  other- 
wise discharged.^^ 

(III.)  Contingent  Liability.  —  If  the  confession  be  for  the  purpose  of 
securing  the  plaintiff  against  a  contingent  liability  it  must  state  con- 
cisely the  facts  constituting  the  liability  and  show  that  the  sum  con- 
fessed therefor  does  not  exceed  the  same.^** 

b.  Signature  and  Verification.  —  The  statement  must  be  properly 
signed/  and  verified.-    It  is  sometimes  required  that  the  statement  be 


it  follows  that  it  is  shown  that  the 
amount  is  justly  due.  Merchants  Nat. 
Bank  v.  Newton  Cotton  Mills,  115  N. 
C.  507,  20  S.  E.  765. 

98.  Lanning  v.  Carpenter,  20  N.  Y. 
447. 

[a]  So  held,  where  the  statement 
averred  an  indebtedness,  and  its 
amount,  on  promissory  notes  given  for 
borrowed  money  and  also  for  the 
plaintiff's  having  assumed  the  pay- 
ment of  another  promissory  note  made 
by  the  defendant,  whereby  the  note 
has  been  paid  and  taken  up,  with  a 
sufficient  description  of  the  several 
notes.  Lanning  v.  Carpenter,  20  N.  Y. 
447. 

99.  Cal.— Code  Civ.  Proc,  §1133. 
Colo.— Brown  r.  Miller,  11  Colo.  431,  18 
Pac.  617.  Idaho.— Eev.  Codes,  §5061. 
la.— Code,  1897,  §3815.  Minn.— Eev. 
Laws,  1905,  §4284.  Mo.— Eev.  St., 
1909,  §2114.  Mont.— Eev.  Codes,  1907, 
§7251.  Nev.— Eev.  Laws,  1912,  §5250. 
N.  Y.— Code  Civ.  Proc,  §1274;  Winne- 
brenner  v.  Edgerton,  30  Barb.  185. 
N.  C— Code,  1905,  §581.  N.  D.— Eev. 
Codes,  1905,  §7843.  Ore.— Lord's  Ore. 
Laws,  §192.  S.  0.  —Code  Civ.Proc,  1902, 
§384.  S.  D.— Comp.  Laws,  1910,  Code 
Civ.  Proc,  §785.  Utah. — Comp.  Laws, 
1907,  §3214.  Wash.— Eem.  &  Ball. 
Code,  §418.  Wis.— St.,  1898,  §3657. 
Wyo.— Comp.  St.,   1910,  §5250. 

[a]  "A  contingent  liability  as  the 
basis  of  the  confession  stated  in  the 
statement  as,  'seven  hundred  dollars 
for  a  liability  incurred  by  plaintiff  in 
indorsing  a  bond  for  the  defendant, 
which  bond  is  for  that  amount,'  is 
insufficient,  because  it  does  not  show  a 
liability  by  plaintiff  incurred  in  good 
faith.''  Kern  v.  Chalfant,  7  Minn. 
487. 

1.  Beach  v.  Botsford,  1  Doug. 
(Mich.)  199,  40  Am.  Dec  45;  Post  & 
Baldwin  v.  Holeman,  9  How.  Pr.  (N. 
Y.)    64. 

[a]     The    signing    of     the     affidavit 


verifying  a  statement  for  judgment  by 
confession,  is  a  sufficient  signing  of  the 
statement.  Kern  v.  Chalfant,  7  Minn. 
487. 

2.  Cal.— Code  Civ.  Proc,  §1133, 
Idaho.— Eev.  Codes,  §5061.  la. — Code, 
1897,  §3815.  Minn.— Eev.  Laws,  1905, 
§4284.  Miss,— Code,  1906,  §815.  Mo. 
Eev.  St.,  1909,  §2114.  Mont.— Eev. 
Codes,  1907,  §7251.  Nev.— Eev.  Laws, 
1912,  §5250.  N.  J.— Comp.  St.,  1910, 
pp.  221,  2002.  N.  Y.— Code  Civ.  Proc, 
§1274.  N.  D.— Eev.  Codes,  1905,  §7843. 
Ore.— Lord's  Ore  Laws,  §§189,  191. 
S.  C— Code  Civ.  Proc,  1902,  §384. 
S.  D.— Comp.  Laws-,  1910,  Code  Civ. 
Proc,  §785.  Utah,— Comp.  Laws,  1907, 
§3214.  Wash,— Eem.  &  Ball.  Code, 
§§416,  418.  Wyo.— Comp.  St.,  1910, 
§5258. 

[a]  The  affidavit  verifying  a  state- 
ment of  the  indebtedness,  on  a  confes- 
sion of  judgment,  is  substantially  an 
allegation  forming  a  part  of  the  state- 
ment preceding  it,  stating  that  the  mat- 
ters before  set  forth  are  true;  and  be- 
ing signed  by  the  party  making  it,  it 
is  a  sufficient  compliance  with  the  re- 
quirements of  the  code.  An  allegation 
in  such  an  affidavit,  "that  the  facts 
stated  in  the  above  confession  are 
true,"  is  in  effect  an  averment  that 
the  statement  is  true,  and  it  is  there- 
fore a  sufficient  verification.  Mosher  V. 
Heydrick,  45  Barb.    (N.  Y.)   549. 

[b]  The  verification  of  a  statement, 
or  a  judgment  by  confession,  before  a 
notary  public  who  was  acting  as  plain- 
tiff's attorney,  will  not  of  itself  justify 
a  court  in  setting  the  judgment  aside 
as  irregular  or  invalid.  Vanfleet  V. 
Phillips,  11  Iowa  558. 

[c]  Though  the  notary's  seal  may 
be  omitted,  the  judgment  is  valid  be- 
tween the  parties,  and  where  the  seal 
has  been  inadvertently  omitted  it  may 
be  subsequently  added.  Thorp  v.  Piatt, 
34  Iowa  314.  But  see  Chase  v.  Street, 
10  Iowa  593. 
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signed  in  the  presence  of  witnesses,  who  must  subscribe  their  names.^ 
"c.  Amendme7it.  —  The  statement  of  the  debtor  may  be  amended,* 
but'  there  should  be  no  amendment  permitted  where  the  statement 
is  so  defective  as  to  be  invalid,^  and  certainly  not  as  against  a  sub- 
sequent judgment  creditor  moving  to  vacate  the  judgment.'' 

d.  Filing.  —  The  statement  and  affidavit  must  be  filed  with  the 
clerk  of  the  court  in  which  the  judgment  is  to  be  entered  J  Filing 
evidence  of  debt  has  been  held  to  be  unnecessary.^ 


[d]  Where  a  notary  by  mistake 
omitted  to  sign  his  full  name  below 
the  jurat  to  a  confession  of  judgment 
taken  before  him,  the  surname  being 
omitted,  but  his  seal,  containing  the 
full  name,  was  attached,  and  the  con- 
fession was  in  all  respects  legally 
made,  and  was  duly  approved  by  the 
court  and  judgment  entered  thereon, 
it  was  held  that  such  judgment  would 
not  be  held  invalid  on  account  of  the 
defective  jurat,  when  assailed  in  a  col- 
lateral action.  G rattan  v.  Matteson,  54 
Iowa  229,  6  N.  W.  29S. 

3.  Beach  v.  Botsford,  1  Doug. 
(Mich.)   199,  40  Am.  Dec.  45. 

[a]  Eeqiiirement  that  confession  be 
signed  in  the  presence  of  the  judge  and 
witnesses  necessitates  the  subscribing 
of  the  confession  by  the  judge  and 
witnesses  as  such.  Beach  v.  Botsford, 
1   Doug.    (Mich.)    199,   40   Am.  Dec.   45. 

[bj  Statutory  requirement  that  con- 
fession be  written  and  signed  in  the 
presence  of  witnesses  must  be  com- 
plied with.  Spear  v.  Carter,  1  Mich. 
19,  48  Am.  Dec.  68S;  Beach  t:  Botsford, 
1  Doug.    (Mich.)    199,  40  Am.  Dec.  45. 

4.  Thorp  V.  Piatt,  84  Iowa  314,  by 
attaching  notary's  seal,  inadvertently 
omitted. 

5.  Ex  parte  Carroll,  17  S.  C.  44G. 

[a]  An  insufficient  statement  for  a 
confession  of  judgment  cannot  be 
amended  so  as  to  give  the  clerk  power 
to  render  a  second  judgment,  either  in 
term  time  or  in  vacation,  after  the 
first  judgment  has  been  held  void  by 
the  supreme  court.  Edgar  V.  Greer,  10 
Iowa   279. 

[b]  Where  a  confession  does  not 
state  a  cause  of  action,  an  amendment 
cannot  be  allowed  after  trial,  unless 
the  evidence  shows  a  sufficient  cause 
of  action.  Southern  Porcelain  Mfg. 
Co.  V.  Thew,  5  S.  C.  5. 

6.  Blackmer  r.  Greene,  154  N.  Y. 
749,  49  N.  E.  1093,  afflrming  20  App. 
Div.  532,  47  N.  Y.  Supp.  113;  "Merchants 
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Nat.  Bank  r.  Newton  Cotton  Mills,  115 
N.  C.  507,  20  S.  E.   765. 

7.  Idaho.— Rev.  Codes,  §5602.  Ind. 
Burns'  Ann.  St.,  §615.  la. — Code, 
1897,  §3815.  Minn.— Eev.  Laws,  1905, 
§4284.  Mo.— Rev.  St.,  1909,  §2115. 
Mont.— Rev.  Codes,  1907,  §7252.  Nev. 
Rev.  Laws,  1912,  §5251.  N.  D.— Rev. 
Codes,  1905,  §7844.  Ore.— Lord 's  Ore. 
Laws,  §189.  S.  D.— Comp.  Laws,  1910, 
Code  Civ.  Proc,  §78(5.  Utah. — Comp. 
Laws,  1907,  §3215.  Wyo.— Comp.  St., 
1910,  §§5258,  5259. 

[a]  In  Merchants  Nat.  Bank  V. 
Newton  Cotton  JNIills,  115  N.  C.  507, 
525,  20  S.  E.  765,  the  court  said:  "We 
are  of  the  opinion  that  the  failure  to 
file  the  authority  at  the  time  of  the 
confession,  docs  not  vitiate  the  judg- 
ment. ' ' 

[b]  In  New  York,  see  Code  Civ. 
Proc,  §1275. 

[cj  In  South  Carolina,  see  Code  Civ. 
Proc,   1902,   §:jS5. 

8.  In  a  confession  of  judgment  upon 
an  indebtedness  evidenced  by  a  note, 
the  note  need  not  be  filed  with  the 
confession.  Stern  v.  Mayer,  19  Mo. 
App.  511. 

[aj  The  failure  to  file  with  the  con- 
fession of  judgment  the  note  or  other 
evidence  of  indebtedness  does  not  in- 
validate the  judgment,  provided  the 
confession  contains  a  sufficient  descrip- 
tion of  the  nature  of  the  indebtedness 
to  enable  a  party  to  make  inquiry  and 
ascertain  the  truth  of  the  matter.  Mer- 
chants Nat.  Bank  r.  Newton  Cotton 
Mills,  115  N.  C.  507,  20  S.  E.  765. 

fb]  In  Arnold  v.  McCorkle,  6  Baxt. 
(Tenn.)  301,  the  court  said:  "We  can- 
not hold  a  judgment  void  because  of 
failure  to  file  the  written  evidence  of 
the  debt  in  court.  This  portion  of  the 
statute  must  be  held  as  merely  direc- 
tory, but  not  a  condition  precedent  to 
the  validity  of  the  judgment.  It  might 
well  be,  that  in  many  cases  a  debt 
might  be  justly  due,  upon  which  a 
party   might   wish   to   confess   a  judg- 
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9.  Pleading  or  Affidavit  of  Creditor.  —  As  a  general  rule  no  dec- 
laration is  necessary  to  the  proper  confession  of  a  judgment.®  It  is 
sometimes  required  that  an  affidavit  that  the  debt  or  cause  of  action  is 
just,  be  sworn  to  by  the  person  in  whose  favor  judgment  is  con- 
fessed/"  but  this  does  not  apply  to  confession  after  action  has  been 
commenced  and  defense  filed." 

10.  The  Jud^ient.  —  a.  Fonn  and  Requisites}^  —  It  is  some- 
times required  that  the  debt  or  cause  of  action  be  briefly  stated  in 
the  judgment. ^^  The  judgment  should  be  for  a  specified  sum/*  and 
under  some  decisions  the  confession  of  defendant,  to  authorize  an 
immediate  judgment  thereon,  must  be  absolute  and  unconditional.^^ 
Great   technicality   is   not   required,^*^   and   the  judgment   may  under 


ment,  and  save  the  costs  of  a  suit,  not 
evidenced  at  all  by  writing.  The  di- 
rectory portion  of  the  statute  could  not 
apply  well  to  such  a  case."  See  also 
Cowan,  McClung  &  Co.  f.  Lowry^  7  Lea 
(Tenn.)  620. 

9.  Ala. — Gayle  v.  Foster,  Minor  125. 
Ark.— Choat  v.  Bennett,  11  Ark.  313; 
Johnston  v.  Glasgow,  5  Ark.  311.  Del. 
Laws  of  Del.,  p.  795.  Ohio. — Douglass 
V.  McCoy,  5  Ohio  522;  Matthews'  Les- 
see V.  Thompson,  3  Ohio  272. 

Necessity  for  declaration  or  com- 
plaint generally  as  basis  for  judgment 
see  supra,  III,  E,  and  the  title  "Dec- 
laration and  Complaint." 

10.  Savle's  Tex.  Civ.  St.,  1897, 
§1348;  Flanagan  v.  Bruner,  10  Tex. 
257;  Wis.  St.,  1898,  §2896. 

[a]  A  judgment  by  confession, 
without  process,  and  without  affidavit 
to  the  justness  of  the  debt,  is  erroneous 
for  want  of  such  affidavit,  but  is  not 
void,  but  valid  and  binding  vmlcss  re- 
versed on  appeal  or  writ  of  error.  Hop- 
kins V.  Howard,  12  Tex.  7. 

[b]  The  justness  of  the  debt  must 
be  sworn  to  by  the  person  in  whose 
favor  the  judgment  is  confessed;  it 
is  not  sufficient  that  the  affidavit  be 
made  bv  attorney.  Montgomery  v.  Bar- 
nett,  8  Tex.  143. 

[c]  The  clause  of  the  Vermont  stat- 
ute requiring  the  creditor  to  file  a 
specification  of  his  claim,  assumes  that 
a  judgment  has  been  agreed  upon,  and 
is  designed  merely  to  insure  a  state- 
ment of  the  cause  of  action  to  be 
merged  therein,  and  no  authority  ex- 
ists to  compel  the  creditor  to  file  such 
specification.  Mason  v.  Ward,  80  Vt. 
290,  67  Atl.  820,  130  Am.  St.  Eep. 
987. 

[d]  The  affidavit  required  of  the 
plaintiff  must  be  made  by  himself;  the 


attorney  in  fact  or  agent  of  the  plain- 
tiff in  the  confessed  judgment  cannot 
make  the  required  affidavit.  Bryant  v. 
Harding,  29  Mo.  347. 

11.  Schroeder  r.  Fromme,  31  Tex. 
602;  Gerald  v.  Burthce,  29  Tex.  202; 
Flanagan  v.  Bruner,  10  Tex.  257;  Ean- 
kin  V.  Filburn  &  Ivers,  1  White  &  W. 
Civ.  Cas.  (Tex.),  §797. 

12.  Form  and  sufficiency  of  judg- 
ments generally,  see  infra,  XL 

13.  Ark.— Dig.  St.,  1904,  §6251. 
Kan.— Gen.  St.,  1909,  §5997.  Neb. 
Comp.  St.,  1911,  §6991,  Ohio.— Gen. 
Code,  1910,  §11,595. 

14.  Iowa  Code,  1897,  §3814. 

[a]  A  judgment  rendered  by  con- 
fession ought  to  express  the  particular 
debt  or  duty  it  is  for,  that  it  may  bo 
pleadable  in  bar  of  a  future  demand 
for  the  same  thing.  Wight  V.  Mott,  1 
Kirby    (Conn.)    152. 

[b]  For  a  special  form  see  N.  J. 
Comp.  St.,  1910,  p.  220. 

15.  State  ex  rel.  Le  Conte  f.  Judge 
Fourth  Dist.   Court,  McGloin    (La.)    11. 

[a]  But  in  Wood  v.  Bagley,  34  N. 
C.  85,  it  is  held  that  when  a  judgment 
is  confessed  upon  terms  which  are  duly 
entered,  it  is,  in  effect,  a  conditional 
judgment,  and  the  court  will  take 
notice   of  the  terms  and   enforce  them. 

[b]  In  Manadue  r.  Franklin,  1  Eob. 
(La.)  122,  it  was  held  that  where  by 
agreement  between  the  parties  a  judg- 
ment has  been  confessed  on  an  ex- 
press stipulation  of  certain  conditions 
as  to  the  time  and  manner  of  its 
execution,  the  conditions  will  be  ob- 
ligator3^ 

16.  N.  J.  Comp.  St.,  1910,  p.  221. 
[a]     In    Humbolt    M.    &    M.     Co.     v. 

Terry,  11  Nev.  237,  Hawley,  C.  J.,  said: 
"It  is  the  usual  practice  of  clerks  in 
entering  the   judgment  to   refer  to  the 
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proper  circumstances,"  be  amended."  The  Judgment  may  be  several 
where  confessions  on  a  joint  obligation  have  been  several/^  or  where 
several  causes  of  action  of  the  same  nature  are  confessed  between  the 
same  parties  they  may  be  consolidated  into  one  judgmnt.^^ 

Amount.  . —  Where  action  has  been  brought  the  judgment  must  not 
be  entered  for  an  amount  less  than  that  demanded  in  the  complaintj^"* 
nor  should  it  be  for  an  amount  in  excess  of  that  claimed  by  the  cred- 
itors.21  In  some  jurisdictions  where  the  confession  is  after  action, 
the  judgment  is  limited  in  the  amount  and  nature  of  relief  demanded 
in  the  complaint.^^ 

Signature.  _  If  the  statute  requires  the  judgment  to  be  signed  by 
the  judge  it  must  be  complied  with,-^  though  such  a  statute  has  been 
held  to  be  directory  only.^* 

Costs  and  Attorney's  Fees — As  a  general  rule  costs  may  be  included 


statement  and  affidavit,  and  then  to 
use  the  formal  words:  It  is,  therefore, 
by  reason  of  the  law  and  the  premises 
considered  that  said  plaintiff  ...  do 
have  and  recover  of  and  from  said 
defendant  .  .  .  the  said  sum  of  .  .  . 
etc.,  and  such  a  practice  ought  for 
obvious  reasons,  to  be  encouraged  and 
commended.  There  is,  however,  no 
special  form  absolutely  necessary.  The 
sufficiency  of  the  writing  claimed  to 
be  a  judgment  should  always  be  tested 
by  its  substance  rather  than  its  form. 
'If  it  appears  to  have  been  intendo'l 
by  some  competent  tribunal  as  the 
determination  of  the  rights  of  the 
parties  to  an  action,  and  shows  in  in- 
telligible language  the  relief  granted, 
its  claim  to  confidence  will  not  be  les- 
sened by  a  want  of  technical  form,  nor 
by  the  absence  of  language  commonly 
deemed  especially  appropriate  to  formal 
judicial  records.  The  entry  of  a  judg- 
ment, like  every  other  composition 
should  be  comprised  of  those  words 
which  will  express  the  idea  intended 
to  be  conveyed  with  the  iitmost  ac- 
curacy. It  should  also  be  a  model  of 
brevity,  and  should  contain  no  un- 
necessary directions. '  (Freeman  on 
Judgments,  sec.  47.)" 

[b]  An  entry  on  the  record  that 
defendant  appeared  to  a  scire  facias 
and  knew  of  no  cause  why  plaintiff 
should  not  recover,  is  equivalent  to  a 
confession  of  judgment.  Swink  V. 
Norwood,  9  Porter   (Ala.)   287. 

17.  N.  J.  Comp.  St.,  1910,  §13,  p.  47. 
See  also  infra,  III,  A,  S,  c,  (III). 
As  to  amendments  of  judgment  gen- 
erally see  infra,  XIII. 

18.  Eichardson's  Exr.  V.  Jones,  12 
Gratt.  (Va.)  53. 
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19.  Iglehart  v.  Chicago  Marine,  etc. 
Ins.  Co.,  35  111.  515. 

[a]  Where  two  persons  are  jointly 
indicted,  tried  and  convicted,  and  their 
common  surety  confesses  judgment  on 
the  conviction,  a  separate  judgment 
should  be  rendered  against  each,  with 
his  surety,  for  the  amount  of  the  fine 
and  costs.  McLeod  v.  State,  35  Ala. 
395. 

[b]  "When  ten  are  indicted  jointly, 
and  sever  in  their  trials,  and  are  found 
guilty,  and  fine  adjudged  against  each, 
and  they  come  in  and  confess  judg- 
ment jointly  as  securities  for  fine  and 
costs,  such  judgment  must  show  what 
each  defendant  is  liable  for,  or  it  will 
be  irregular  and  void.  Boyken  v.  State, 
3    Yerg.    (Tenn.)    426. 

20.  Caldwell  r.  MeCay,  65  HI.  App. 
405. 

21.  Gayle  v.  Foster,  Minor  (Ala.) 
125. 

[a]  Though  a  confession  of  judg- 
ir«nt  cures  all  errors  committed  in  de- 
fectively stating  a  cause  of  action,  or 
in  the  rulings  made  by  the  court  be- 
fore it  was  entered,  still  the  pleadings 
must  disclose  some  basis  for  the  judg- 
ment. Hence,  when,  in  a  suit  to  re- 
cover $298.75,  judgment  was  rendered 
by  confession  for  $792.54,  there  being 
no  pleading  to  authorize  such  a  judg- 
ment, it  was  reversed.  Frazier  f. 
Woodward,  Squires  &  Co.,  61  Tex.  449. 

22.  Lord's  Ore.  Laws,  §186;  Eem.  & 
Bajll.    Code    (Wash.),    §413. 

23.  Wadsworth  r.  Willard,  22  Wis. 
238. 

24.  Dullard  f.  Phelan,  83  Iowa  471, 
50  N.  W.  204. 
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in  the  judgment,'^  but  not  attorney's  fees,  though  stipulated  for.-*' 
b.  Entry  and  Docketing. ^^ — (I.)  In  General.  — A  judgment  must  be 
regularly  entered  upon  a  confession  of  judgment.  The  confession  itself 
is  not  the  judgment  of  the  court.-^  The  clerk-^  or  eourt,^°  must  endorse 
upon  the  statement  of  the  debtor  and  enter  in  the  judgment  book  a  judg- 
ment of  such  court  for  the  amount  confessed,^^  or  enter  such  judgment  in 
the  journal,^^  order  or  minute  book,"^  or  other  proper  record  of  the 


25.  Cal.— Code  Civ.  Proc,  §§1134, 
1135.  Idaho.— Eev.  Codes,  §§5602,  5603. 
la.— Code,  1897,  §3816.  Mont.— Rev. 
Codes,  1907,  §7252.  Nev.— Rev.  Laws, 
1912,  §5251.  N.  J.— Comp.  St.,  1910, 
p.  2002.  N.  Y.— Code  Civ.  Proc,  §1275; 
Anderson  v.  Sliutts,  114  App.  Div.  308, 
99  N.  Y.  Supp.  893.  N.  D.— Rev. 
Codes,  1905,  §7843.  S.  C— Code  Civ. 
Proc,  1902,  §385.  S.  D.— Comp.  Laws, 
1910,  Code  Civ.  Proc,  §786.  Tenn. 
Shannon's  Code,  §4707.  Wyo. — Comp. 
St.,  1910,  §5259. 

26.  Tn  Martin  v.  Trustees,  etc.,  13 
Ohio  250,  the  court  said:  "It  was  er- 
roneous to  include  the  attorney's  fees. 
The  case  of  the  State  of  Ohio  v.  Tav- 
lor,  10  Ohio  378;  of  Shelton  v.  Gill,  il 
Ohio  417,  and  Spaulding  v.  The  Bank 
of  Muskingum,  12  Ohio  544,  settle  the 
principle  that  an  agreement  to  pay  a 
percentage  as  collection  fees,  in  addi- 
tion to  the  legal  rate  of  interest,  is 
against  public  policy  and  void.  With 
those  decisions  we  are  satisfied." 

[a]  A  judgment  by  confession  is 
one  entered  without  action,  and  such 
judgment  entered  upon  a  promissory 
note  provided  for  a  "reasonable  attor- 
ney 's  fee,  if  sued, ' '  will  not  author- 
ize the  taxation  of  an  attorney's  fee 
therein  under  such  a  clause.  Dullard 
V.  Phelan,  83  Iowa  471,  50  N.  W.  204. 

27.  Entry  and  docketing  of  judg- 
ments generally,  see  infra,  X,  B  and  C. 

28.  Williams  &  Albritton  v.  Atwood, 
52  Ga    585 

29.  '  Cal.— Code  Civ.  Proc,  §1134. 
Idaho.— Rev.  Codes,  §5602.  111.— Conk- 
ling  r.  Ridgely  &  Co.,  112  111.  36,  54 
Am.  Rep.  204;  Roundy  V.  Hunt,  24  111. 
598.  la.— Code,  1897,  §§3813,  3816. 
Md. — Pub.  Gen.  Laws,  p.  746.  Minn. 
Rev.  Laws,  1905,  §4284.  Miss.— Code, 
1906,  §816.  Mont.— Rev.  Codes,  1907, 
§7252.  Nev.— Rev.  Laws,  1912,  §5251. 
Pa.— McCollum  v.  Shook,  228  Pa.  28, 
76  Atl.  751.  S.  C— Code  Civ.  Proc, 
1902,  §285.  Utah.— Comp.  Laws,  1907, 
g3215.     Va.— Code,  1904,   §3283. 

[a]     "Though  entered  by  the  clerk. 


it  is  not  to  be  treated  as  a  judgment 
rendered  by  him,  but  by  the  court." 
Edgar  v.  Greer,  7  Iowa  136. 

30.  N.  D.  Rev.  Codes,  1905,  §7844; 
Wis.   St.,   1898,   §2896. 

[a]  In  Anderson  v.  Field,  6  111.  App. 
307,  314,  the  court  said:  "Judgments 
by  confession  can  be  entered  before 
the  clerk  only  in  vacation,  but  dur- 
ing term  time  they  must  be  entered 
in  open  court.  The  cause  must  be 
brought  before  the  .judge  in  person  and 
passed  upon  by  him.  The  clerk  can- 
not act  for  him.  The  entry  of  the 
judgment  is  a  judicial  act,  which  the 
judge  of  the  court  alone  can  perform." 

[Id]  In  some  states  the  court  or 
judge  endorses  an  order  that  judgment 
be  entered  by  the  clerk.  S.  D.  Comp. 
Laws,  1910,  Code  Civ.  Proc,  §786; 
Rem.  &  Ball.  Code   (Wash.),   §419. 

[c]  The  justice  enters  the  judgment 
when  the  confession  is  in  his  court. 
Cal.— Code  Civ.  Proc,  §1135.  la.— Code, 
1897,  §4536.  Mich.— Comp.  Laws,  1897, 
§705.  Mont.— Eev.  Codes,  1907,  §7253. 
N.  H.— Pub.  St.,  1901,  p.  769.  S.  C. 
Code  Civ.  Proc,  1902,  §385.  Utah. 
Comp.  Laws,  §3216.  Wis. — Wadsworth 
V.  Willard,  22  Wis.  238.  Wyo.— Comp. 
St.,   1910,   §5259. 

31.  See  Wis.  St.,  1898,  §2897. 

[a]  Where  there  is  a  confession  of 
judgment  under  the  statute  on  a  note 
v/hich  is  made  a  part  of  the  petition, 
it  is  sufficient  for  the  entry  of  judg- 
ment to  read  that  "the  defendant 
came  into  court  and  confessed  judg- 
ment, whereupon  it  is  considered  by 
the  court,"  etc,  without  stating  more 
especially  that  the  defendant  con- 
fessed judgment  for  the  particular 
amount.  Little  v.  Crittenden,  10  Tex. 
192. 

32.  Kan.  Gen.  St.,  1909,  §6327. 

33.  Virginia  Code,  1904,  §3283.  See 
also  W.  Va.  Code,  1908,  §3863. 

[a]  In  Saunders  v.  Lipscomb,  90 
Va.  647,  19  S.  E.  450,  the  court  says: 
"It  is  true  that  the  statute,  sec  3283, 
Code,  1887,  does  require  the  judgment 
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court's  proceedings.^*  In  sucli  action  the  clerk  is  not  assuming  a  judicial 
function,^^  but  acts  ministerially,  and  hence  cannot  do  otherwise  than 
follow  the  papers  filed  In  entering  a  judgment  by  confession.  He  has 
no  power  to  disregard  the  plea  of  confession  and  proceed  to  determine 
for  what  sum  judgment  should  be  entered.  He  must  enter  judgment 
for  the  amount  confessed,  or  not  at  all.^^  The  judgment  need  not  be 
obtained  in  open  court.^^ 

(II.)    Time  of  Eatry.ss  —  The  general  rule  is  that  judgments  by  con- 
fession may  be  entered  either  in  term  time  or  in  vacation,^^  though 


to  be  entered  by  the  clerk  in  his  order 
or  minute  book;  but  it  does  not  pro- 
vide that  his  failure  to  do  so  shall 
invalidate  the  judgment  thus  con- 
fessed. Moreover,  whatever  may  be 
the  duty  of  the  clerk  in  respect  to 
recording  a  judgment  by  confession, 
his  duty  in  entering  up  the  judgment 
in  the  minute  book,  under  the  statute, 
is  purely  ministerial  and  the  mandate 
of  the  statute  merely  directory,  and 
his  failure  is  only  a  clerical  error, 
which  may  subsequently  be  corrected 
by  the  court,  or  by  the  clerk  himself. 
So  it  was  held  in  the  ease  last  cited; 
and  the  same  principle  was  upheld  by 
this  court  in  Diggs  v.  Dunn,  1  Munf. 
56;  Eubank  v.  Ealls,  4  Leigh  330; 
Garland  v.  Marx,  lb.,  345;  Ins.  Co. 
V.  Barley,  16  Gratt.  388."  See  also 
Manson  &  Shell  v.  Rawlings'  Exrs.,  112 
Va.  384,  71  S.  E.  564. 

[b]  A  judgment  confessed  in  the 
clerk's  office,  though  no  process  ap- 
pears to  have  been  issued  or  served, 
and  though  the  clerk  has  failed  to 
enter  it  upon  the  order  or  minute  book 
or  any  other  book  in  his  'offiee,  and 
the  only  evidence  of  it  is  an  unsigned 
memorandum  endorsed  on  a  declaration 
which  seems  to  have  been  filed,  and 
the  bond  enclosed  in  the  declaration, 
is  a  valid  judgment  and  entitled  to 
rank  as  such  as  against  other  creditors 
of  the  debtor.  Shadrack's  Admr.  v. 
Woolfolk,  32   Gratt.    (Va.)    707. 

34.  A  confession  of  judgment  which 
is  entered  in  a  book  entitled  "Record 
of  judgments  by  confession,"  instead 
of  in  the  record  of  the  ordinary  pro- 
ceedings of  the  court,  and  which  is 
not  approved  by  the  court  until  at- 
tached for  that  reason  in  an  action 
more  than  five  years  after  its  date 
by  the  judgment  debtor,  is  valid. 
Brown  v.  Barugrover,  82  Iowa  204,  47 
N.  W.  1082. 

[a]  In  Ex  imrte  Graham,  54  S.  C. 
163,    32    S.    E.   67,   it   is    held   that    an 
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entry  of  such  judgment  in  book  of 
"Abstract  of  Judgments"  is  proper 
notice  to  subsequent  purchasers. 

35.  Conkling  v.  Eidgely  &  Co.,  112 
111.  36,  54  Am.  Rep.   204. 

[aj  "The  statute  expressly  author- 
izes the  clerk  to  enter  the  judgment. 
The  clerk  is  not  invested  with  any 
judicial  functions.  'He  cannot  call  the 
parties  before  him  and  adjudicate  or 
pass  upon  their  rights.'  Hempstead  V. 
Urummond,  1  Wis.  536.  His  duties  are 
purely  ministerial.  He  has  nothing  to 
consider,  order,  adjudge  or  decree.  It 
is  his  duty  to  enter  a  judgment;  and 
he  can  only  enter  such  a  judgment  as 
the  parties  themselves  have  expressly 
authorized  by  their  statement.  In 
judgments  by  confession,  as  in  judg- 
ments by  default:  'The  statute  directs 
the  judgment.  The  clerk  acts  as  the 
agent  of  the  statute,  in  writing  out 
and  filing  its  judgment  among  the 
records  of  the  court.'  Freeman  on 
Judgments,  §129."  Humbolt  M.  &  M. 
Co.  r.  Terrv,  11  Nev.  237. 

36.  Tucker  v.  Gill,  61  111.  236. 

[aj  Thus  where  there  was  a  power 
of  attorney  to  confess  a  judgment  on 
a  note  of  $26,000,  the  note  was  de- 
scribed in  the  declaration  which 
claimed  $50,000  damages,  and  the  plea 
of  confession  admitted  an  indebted- 
ness and  confessed  judgment  for  the 
latter  sum  and  the  clerk  rendered  judg- 
ment for  $26,000,  the  attorney  con- 
fessing the  judgment  exceeded  his 
power;  the  clerk  did  not  have  power 
to  deviate  from  the  plea  of  confes- 
sion in  rendering  the  judgment.  His 
doing  so  was  unwarranted  and  the 
judgment  was  void,  and  may  be  at- 
tacked collaterally.  Tucker  r.  Gill,  61 
111.  236. 

37.  Weinges  v.  Cash,  15  S.  C.  44. 
But  see  Sayles'  Civ.  St.  (Tex.),  1897, 
art.  1348. 

38.  See  generally  infra,  X,  B,  4. 

39.  Ark.— Pickett     v.     Thruston,     7 
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there  is  authority  that  such  judgments  cannot  be  entered  in  vacation."" 
A  judgment  may  be  entered  on  the  same  day  a  petition  is  filed, 
citation  served  and  confession  made.*^  It  may  be  before  or  after 
answer.*^  If  the  entry  of  a  judgment  confessed  has  not  been  made 
at  the  time  of  its  confession,  the  clerk  may  make  the  entry  at  any 


Ark.  397.  But  see  Hare  v.  Hall,  41 
Ark.  372.  Colo.— Abbott  v.  Yuma 
County,  18  Colo.  6,  30  Pae.  1031; 
Schuster  v.  Eader,  13  Colo.  329,  22  Pac. 
505.  111.— Kurd's  Rev.  St.,  1909,  e.  110, 
§88;  Whitney  v.  Bohlen,  157  111.  571, 
42  N.  E.  162;  Conkling  v.  Ridgely  & 
Co.,  112  111.  36,  54  Am.  Dee.  204;  Keith 
V.  Kellogg,  97  111.  147;  Ling  v.  King 
&  Co.,  91  111.  571;  People  v.  White- 
head, 90  111.  App.  614.  Md.— Tyrrell 
V.  Hilton,  92  Md.  176,  48  Atl.  55.  Mich. 
Comp.  Laws,  1897,  §10,299;  Watkins  v. 
Wallace,  19  Mich.  57.  Mo. — Harness 
V.  Green,  19  Mo.  323.  N.  Y.— Arden  v. 
Rice,  1  Caines  498.  N.  0.— Code,  1905, 
§580;  Sharp  v.  Danville,  etc.  Co.,  106 
N.  C.  308,  11  S.  E.  530,  19  Am.  St. 
Rep.  533.  Ore.— Lord's  Ore.  Laws,  §190. 
S.  C— Weinges  v.  Cash,  15  S.  C.  44,  61; 
Stokes  V.  Cane,  6  Rich.  L.  513.  Wis. 
Wells  V.  Morton,  10  Wis.  468;  Blaikie 
V.  Griswold,  10  Wis.  293. 

[a]  In  the  case  of  Little  v.  Dyer, 
138  111.  272,  27  N.  E.  905,  32  Am.  St. 
Rep.  140,  the  court  said:  "...  The 
judgments  provided  for  in  the  section 
are  such  as  can  be  entered  indifferent- 
ly, 'either  in  term,  time  or  vacation,' 
and  the  authority  to  enter  the  judg- 
ments by  confession  is  just  as  broadly 
given  to  the  clerk,  acting  in  vacation 
as  it  is  to  the  court  acting  in  term 
time."  In  Thomas  v.  Mueller,  106  111. 
36,  the  court  says:  "Although  the  con- 
fession was  entered  under  the  statute 
by  the  clerk,  as  it  was  authorized  by 
the  statute,  we  must  presume  it  is  reg- 
ular, unless  shown  not  to  be  by  the 
files  in  the  case  or  otherwise."  In 
Joliet,  etc.  Co.  v.  Ingalls,  23  111.  App. 
45,  50,  the  court  says:  "All  that  is 
required,  however,  in  order  to  impose 
upon  the  clerk  the  duty  to  enter  up 
the  judgment  by  confession  in  vaca- 
tion, is  that  the  papers  filed  with  him 
make  out  a  prima  facie  case;  and  such 
judgment  will  be  presumed  to  be  reg- 
ular unless  shown  not  to  be  so  by  the 
files  in  the  ease  or  otherwise."  To  the 
same  effect  are  Bradbury  v.  Whitney, 
51  Colo.  287,  117  Pae.  171;  Blake  v. 
State  Bank  of  Freeport,   178  111.   182, 


52  N.  E.  957;  Coe  v.  Hallam,  173  111. 
461,  50  N.  E.  1072;  Keith  v.  Kellogg, 
97  111.  147. 

[bj  By  the  Clerk  Only  in  Vacation. 
Va.  Code,  1904,  §3283.  See  also  §3560. 
W.  Va.  Code,  1906,  §3863.  But  a  judg- 
ment confessed  in  the  clerk's  office  on 
the  morning  of  the  first  day  of  the 
term  of  the  court  is  a  judgment  con- 
fessed in  vacation,  and  valid.  Brown 
V.  Hume,  16  Gratt.  (57  Va.)  456. 

[cj  "Under  statutes  authorizing 
judgments  by  confession  in  vacation, 
through  the  agency  of  the  clerk,  there 
being  no  judicial  determination  of  the 
controversy,  the  act  of  giving  judg- 
ment in  such  cases  is  called  the  'enter- 
ing' rather  than  the  'rendering'  of 
judgment."  Schuster  v.  Rader,  13 
Colo.  329. 

40.  See  Ala. — Moore  v.  McGuire,  26 
Ala.  461.  Ark.— Hare  v.  Hall,  41  Ark. 
372.  Kan.— Miflin  v.  Stalker,  4  Kan. 
242.  N.  J.— Penn  v.  Weeks,  2  N.  J.  L. 
141. 

[a]  A  judgment  confessed  upon  a 
bond,  payable  on  demand,  on  the  day 
of  its  date,  is  regular;  at  least  so  far 
as  that  none  but  the  defendant  in  the 
judgment  can  complain  against  the  ir- 
regularity. Eagle  V.  Emly,  17  N.  J.  L. 
348. 

41.  Cruger  v.  Sullivan,  11  Tex.  Civ. 
App.  377,  32  S.  W.  448. 

42.  Lord's  Ore.  Laws,  §186;  Wash. 
Rem.  &  Ball.  Code,  §413, 

[aj  In  Hicks  v.  Ayer,  5  Ga.  298, 
decided  in  1848,  it  was  held  that  after 
a  case  has  been  submitted  to  a  petit 
jury,  either  party  may  withdraw  it  and 
confess  judgment  for  the  whole  amount 
in  controversy,  reserving  the  liberty  of 
appeal,  with  or  without  the  consent  of 
his  adversary. 

[bJ  Before  Ketum  Day.  —  Where 
process  is  regularly  issued  and  served 
on  the  defendant  he  may  appear  at 
any  time  after  service,  though  it  be 
before  the  return  day  fixed  in  the 
process,  and  confess  judgment  either  in 
writing  or  orally.  Hoppenbrock  v. 
Dial,  137  Mo.  App.  75,  119  S.  W.  496. 
But  see  contra,  Haden  v.  Perry,  1 
Cranch    C.    C.    285,    11    Fed.    Cas.   No. 
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time,*^  and  if  he  fails  to  do  it,  the  court  may  at  any  time  direct  him 
to  make  the  entry.^* 

After  Deatli.  —  A  confession  should  not  be  permitted  to  be  entered 
after  the  defendant's  death,*^  nor  after  plaintiff's  death,  and  before 
substitution  of  his  personal  representatives.*'^ 

A  justice's  court  is  always  open,  without  formal  announcement  for 
the  confession  of  judgments.*^ 

On  Holidays.  —  Statutes  sometimes  authorize  a  confession  of  judg- 
ments to  be  entered  on  a  holiday ,^^  and  the  fact  that  the  papers  were 
received  on  a  holiday  does  not  affect  a  judgment  subsequently  entered.*^ 

Nunc  Pro  Tunc. —  An  entry  nunc  pro  tunc  is  permissible  where  the 
judgment  thus  entered  is  authorized  by  the  confession  previously 
filed.^° 

11.  Retraction.  —  Wliere  a  party  confesses  a  judgment  against 
himself  under  a  mistake  of  fact  as  to  what  the  pleadings  contain,  he 
may  retract  the  confession,  provided  it  has  not  been  recorded.^^ 

12.  Record  or  Roll.  —  The  statement  of  the  debtor  and  affidavit 
with  the  judgment  endorsed  or  attached  become  the  judgment  roU.^- 


5,893;  Askew  v.  Smith,  1  Craneli  C.  C. 
159,  2  Fed.  Gas.  No.  588. 

43.  Shadrack's  Admr.  v.  Woolfolk, 
32  Gratt.   (73  Va.)  707. 

[aj  That  part  of  §114,  c.  50,  W.  Va. 
Code,  1899,  §2065  Anno.  Code  1906, 
which  provides  that  when  a  judgment 
is  confessed  it  shall  be  entered  with- 
out delay,  is  directory  and  not  man- 
datory. McDowell  Countv  Bank  v. 
Wood,  60  W.  Va.  617,  55  S.' E.  753. 

44.  Shadrack's  Admr.  V.  AVoolfolk, 
32  Gratt.   (73  Va.)   707. 

45.  N.  Y.  Code  Civ.  Proc.,  §1275. 

46.  Finnev  v.  Ferguson,  3  Watts  & 
S.  (Pa.)  413;  Wentz  v.  Bealor,  14  Pa. 
Co.  Ct.  337. 

47.  Sullivan  v.  Bambrick  -  Bates 
Const.  Co.,  86  Mo.  App.  151.  See  gen- 
erally the  title  "Justices  of  the 
Peace." 

[a]  After  Office  Hours. — ^It  is  com- 
petent for  the  prothonotary  to  receive 
and  file  a  warrant  of  attorney,  at  his 
residence,  after  office  hours,  and  to 
enter  judgment  thereon,  and  if  such 
judgment  be  docketed  the  next  day,  as 
of  the  day  when  filed,  it  becomes  a 
lien  as  of  that  date.  Polhemus's  Ap- 
peal,   32    Pa.    328. 

48.  In  Virginia  the  statutory  Satur- 
day half  holiday  is  especially  declared 
not  to  affect  confessions  of  judgments 
at  such  times.     Code,   1904,   §2844. 

49.  Kauff man's  Appeal,  70  Pa.  261. 
See  generally  the  title  "Sunday  and 
Holidays." 
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50.  Where  a  statement  for  a  con- 
fession of  judgment  authorized  the  en- 
try of  judgment  in  the  circuit  court 
against  a  partnership  and  the  member 
of  the  firm  making  the  confession,  but 
the  clerk  of  the  court  entered  a  judg- 
ment against  the  firm  only  and  the 
entry  in  that  form  was  approved  by 
the  court,  a  motion  at  a  subsequent 
term  of  the  district  court,  before  a 
different  judge  for  a  judgment  nunc 
pro  tune  against  the  individual  partner, 
was  properly  sustained.  Risser  v.  Mar- 
tin, 86  Iowa  392,  53  N.  W.  270. 

51.  Smith  r.  Simms,  9  Ga.  418. 

52.  Cal.— Code  Civ.  Proc,  §1134. 
Idaho.  — Eev.  Codes,  §5602.  Minn. 
Rev.  Laws,  1905,  §4284.  Mont.— Rev. 
Codes,  1907,  §7252.  Nev. — Rev.  Laws, 
1912,  §5251.  N.  Y.— Code  Civ,  Proc, 
;n276.  N.  D.— Rev.  Codes,  1905,  §7844. 
S.  C— Code  Civ.  Proc,  §385.  S.  D. 
Comp.  Laws,  1910,  Code  Civ.  Proc, 
§786.    Utah.— Comp.  Laws,  §3215. 

[a]  Under  a  statute  regulating  con- 
fession of  judgment  which  provides 
that  the  clerk,  when  the  statement  is 
filed,  "shall  endorse  upon  it,  and  enter 
in  a  judgment  book,  a  judgment  of  the 
district  court  for  the  amount  computed. 
The  statement  and  verification,  with 
the  judgment  endorsed  thereon,  become 
the  judgment  roll,"  each  entry — that 
indorsed  on  the  statement  and  that 
entered  in  the  book — is  an  original. 
"Neither  of  them  can  be  called  a 
copy.     Either  of  them  being  made,  that 
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E,  Confession  Under  "Warrant  or  Power  of  Attorney.^^  —  1. 
Origin  and  Validity.  —  The  power  to  confess  judgment  by  warrant  of 
attorney  comes  from  the  common  law  and  is  governed  thereby,  except 
as  modified  by  statute  and  decisions  of  courts.^^  In  a  few  states  no 
such  practice  is  permitted,^^  some  cases  holding  that  at  common  law 
the  practice  of  authorizing  the  entry  of  judgments  without  the  service 
of  process,  is  not  permissible.^*^     Some  statutes  provide  that  a  power 


entered  in  the  book  sufficiently  identi- 
fying the  statement,  it  is  the  judg- 
ment of  the  court.  To  be  strictly  reg- 
ular, both  should  be  made.  But  the 
omission  of  either,  the  other  being 
made,  will  not  avoid  the  judgment, 
nor  will  the  docketing  or  an  execution 
issued  be  void  by  reason  of  the  ir- 
regularity. The  omitted  entry  may  be 
ordered  to  be  made  nunc  pro  tune." 
Wells   V.  Gieseke,  27  Minn.  478. 

53.  Confession  of  judgment  in  gen- 
eral, see  supra,  IV,  D. 

54.  Halfhill  v.  Malick,  145  Wis.  200, 
129  N.   W.    1086. 

[a]  At  common  law  authority  to 
confess  judgment  might  be  given  after 
a  bond  or  note  was  drawn  by  annexing 
a  warrant  of  attorney  to  the  instru- 
ment, directed  to  some  attorney  by 
name,  or  generally  to  some  attorney  at 
law,  authorizing  him  to  confess  judg- 
ment for  the  amount  of  the  note.  Such 
writings,  containing  both  the  stipula- 
tions for  payment  and  the  warrant  of 
attorney,  were  commonly  called  judg- 
ment bonds;  and  thereupon,  any  attor- 
ney at  law,  to  whom  it  was  directed, 
could  and  was  allowed  to  confess  a 
judgment,  without  process  or  further 
notice  to  the  obligor  in  the  bond.  Ward 
&  Johnson  r.  Curcier,  1  Litt.  (Ky.) 
202.  See  Tidd's  New  Pract.  (Ed. 
1837)  275;  1  Tidd's  Pract.  (Ed.  1828), 
pp.  590,  606;  2  Chit.  Gen.  Pr.  333;  3 
Bl.   Com.   397. 

55.  Aultman  &  Taylor  Co.  v.  Mead, 
109  Ky.  583,  60  S.  W.  294;  Hudson  r. 
McMahon,  50  S.  W.  259;  Ball  r.  Poor, 
4  Ky.  L.  Rep.  746;  National  Bank  v. 
Sears,  13  Utah  172,  44  Pac.  832.  See 
McCrairy  v.  Ware,  6  Kan.  App.  155, 
51  Pac.  293;  Carlin  v.  Taylor,  7  Lea 
(Tenn.)    666. 

[a]  In  Alabama  the  practice  was 
formerly  permitted  (Hutchinson  v. 
Palmer,  147  Ala.  517,  40  So.  339),  but 
is  now  prohibited.  Jemison  v.  Freed, 
161  Ala.  598,  50  So.  52. 

[b]  In  Iowa,  in  response  to  the  con- 
tention that  the  statute  there,  regulat- 


ing confession  of  judgment,  was  mere- 
ly cumulative  of  the  common  law 
remedy,  the  court  said:  "We  do  not 
think  this  position  is  correct.  .  .  . 
So  far  as  we  are  advised  it  has  never 
been  the  understanding  of  the  profes- 
sion nor  of  the  business  community  in 
this  state  that  warrants  of  attorney  to 
confess  judgment  had  any  place  in  our 
law."  Hamilton  v.  Schoenberger,  47 
Iowa  385, 

56.  Farquhar  Co. '  t>.  De  Haven,  70 
W.  Va.  738,  75  S.  E.  65,  1914  A.,  Ann. 
Cas.  640,  40  L.  R.  A.  (N.  S.)  956,  re- 
viewing numerous  avithorities. 

In  First  Nat.  Bank  v.  White,  220 
Mo.  717,  120  S.  W.  36,  132  Am.  St. 
Rep.  612,  the  court  after  reviewing  the 
procedure  from  the  early  common  law 
sums  up  their  opinion  as  follows: 
"Recognizing  as  we  do,  that  it  is  set- 
tled in  this  state  that  full  faith  and 
credit  will  be  given  to  the  judgments 
of  other  states  when  had  upon  con- 
tracts of  this  character,  yet  that  does 
not  mean  that  we  have  held  that  such 
an  instrument  is  valid  under  the  laws 
of  this  state,  and  if  executed  in  this 
state,  would  be  enforced  by  our  courts. 
To  our  mind  such  an  instrument  is 
contrary  to  the  public  policy  of  Mis- 
souri, as  we  gather  such  public  policy 
from  the  laws  of  the  state,  so  that 
we  heartily  concur  in  the  following 
from  Judge  Valliant's  opinion  in  the 
Crim.  case  (162  Mo.  544):  'The  so- 
called  authorization  would  certainly 
not  be  recognized  as  valid  under  the 
laws  of  this  state,  not  because  we  do 
not  recognize  the  right  of  a  man  to 
appoint  an  attorney  in  the  regular  way 
to  enter  his  appearance  in  a  suit  in 
court,  even  for  the  purpose  of  suffer- 
ing judgment  to  go  against  him,  but 
because  it  is  against  the  policy  of  our 
law  to  permit  a  man,  when  entering 
into  an  obligation,  to  bargain  away 
his  right  to  be  heard  in  court,  should 
a  question  ever  arise  between  him  and 
his  adversary  in  relation  to  it.  A  man 
who  has  signed  a  paper  of  that  kind, 
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of  attorney  to  confess  judgment  given  before  an  action  is  instituted 
is  void ;"  but  such  a  provision  does  not  invalidate  a  power  given  after 
a  suit  has  been  commeneed.^^  In  a  number  of  states  confession  of  judg- 
ment under  warrant  or  power  of  attorney  is  permitted,^'^  the  statutes, 
in  some  jurisdictions  permitting  judgments  on  confession  to  be  entered 
by  an  attorney  authorized  for  that  purpose  by  a  warrant  of  attorney, 
acknowledged  or  proved  as  conveyances  of  land,  without  any  previous 
process  or  proceeding.^*^  Though  there  be  special  statutory  proceed- 
ings for  obtaining  judgments  without  action,  this  does  not  inhibit 
pursuing  the  common-law  method  w'hen  the  parties  so  contract.*^^ 

What  Law  Governs.  —  The  validity  of  a  warrant  of  attorney  is  gov- 
erned by  the  law  of  the  place  of  performance  of  the  debt  or  obliga- 
tion,*^^ though  there  is  authority  that  the  law  of  the  place  w^here  the 
contract  is  made  governs  rather  than  the  place  of  payment;''^  and  it 
has  been  held  that  the  confession  of  judgment  pertains  to  the  remedy 
and  is  therefore  governed  by  the  laws  of  the  forum.*^^ 

2.  The  Power  or  Warrant  of  Attorney.  —  a.  Form  and  Beqiiisites. 
(I.)  Generally.  —  The  warrant  or  judgment  note  must  be  in  writing,*^^ 
signed  by  all  who  are  to  be  bouncV''  but  need  not  be  on  a  single  sheet 


if  it  is  valid,  is  completely  at  the 
mercy  of  the  holder,  whatever  the 
merits  of  the  case  may  be;  because 
the  holder  may  go  to  any  forum  in 
the  United  States  and  select  any  at- 
torney whom  he  chooses  and  have  judg- 
ment entered  against  the  maker,  who 
does  not  know  that  he  is  being  sued.'  " 
This  opinion  is  quoted  in  part  and 
approved  in  Farquhar  &  Co.  v.  De 
Haven,  70  W.  Va.  738,  75  S.  E.  65, 
1914A,  Ann.  Cas.  640,  40  L.  R.  A.  (N. 
S.)   956. 

57.  Ky.  St.,  1909,  §§416-418;  O'Hara 
V.  Lannier,  1  B.  Mon.  (Ky.)   100;  Ward 

6  Johnson  v.  Curcicr,  1  Litt.  (Ky.) 
202;   Minn.   Code,  1906,   §809. 

[a]  Such  Statute  Applies  to  Cross- 
Action.— Ball  V.  Poor,  81  Ky.  26. 

58.  Ward  &  Johnson  v.  Curcier,  1 
Litt.    (Ky.)    202. 

59.  See  the  following:  Colo. — Ven- 
num  V.  Holmberg,  51  Colo.  306,  117 
Pac.  169;  Cross  v.  Moffat,  11  Colo.  210, 
17  Pac.  771.  lU.— Whitton  v.  Whitton, 
64  111.  App.  53.    La.— Toledano  v.  Relf, 

7  La.  Ann.  60.  Pa. — Vietor  v.  John- 
son, 148  Pa.  583,  24  Atl.  173;  Bur- 
gunder  v.  Lederer,  12  Pa.  Co.  Ct.  222. 
Va. — Insurance  Co.  v.  Barley,  16  Gratt. 
363.  Wis.— Pirie  f.  Stern,  97  \Vis.  150, 
72  N.  W.  370,  65  Am.  St.  Rep.  103; 
Sioane  v.  Anderson,  57  Wis.  123,  3  N. 
W.  684,   15  N.  W.  21. 

60.  lU.— Kurd's  Rev.  St.,  1909,  c. 
110,  §88.     See  Bush  v.  Hanson,   70  111. 

Vol.  XIV 


480.  Kan.— St.,  1909,  §5996.  Mich. 
Comp.  Laws,  1897,  §10,299.  Tenn. 
Shannon's  Code,   §4706. 

61.  Cross  V.  Moffat,  11  Colo.  210. 
See  also  McClish,  3  G.  Gr.  (Iowa)  223. 
But  see  Hamilton  v.  Schoenberger,  47 
Iowa  385. 

62.  Vennum  v.  Mertens,  119  Mo. 
App.  461,  91  S.  W.  292;  Krantz  V. 
Kazenstein,  22  Pa.  Super.  275. 

63.  Acme  Food  Co.  v.  Kirsch,  166 
Mich.  433,  131  N.  W.  1123,  38  L.  R.  A. 
N.  S.  814,  see  note  to  this  case. 

64.  Hamilton  v.  Schoenberger,  47 
Towa  385.  See  McPheeters  v.  Camp- 
bell, 5  Ind.  107. 

65.  Siskiyou  County  Bank  i\  Hoyt, 
132  Cal.  8f,  64  Pac.  118;  Grubbs  v. 
Leon,  62  Tex.  426.  But  see  Flannigen 
V.  City  of  Philadelphia,  51  Pa.  491. 

A  form  is  suggested  in  Va.  Code, 
1904,  in  note  to   §3283. 

66.  Weiutraute  v.  Solomon,  2  Marv. 
(Del.)   371,  43  Atl.  257. 

[aj  A  lease  contained  a  provision 
for  entering  an  amicable  action  of 
ejectment  with  power  of  attorney  to 
confess  judgment  in  favor  of  the  lessor 
and  against  the  lessee  or  any  sub- 
tenant, in  the  event  of  the  non-pay- 
ment of  the  rent  as  it  fell  due.  The 
lease  was  signed  by  the  lessee  alone. 
Judgment  was  entered  against  the 
lessee  and  a  person  in  possession  of 
the  leased  premises  who  was  alleged  to 
be  a  subtenant.     It  was  held  that  al- 
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of  paper,^''  or  under  seal.*^^  It  must  be  complete,^^  clear  and  explicit/" 
and  unconditional,'^  setting  forth  the  nature  of  the  liability,"^  and  the 
amount  thereof.'^  There  should.be  a  designation  either  by  name  or 
description  of  a  person  by  whom  it  is  to  be  exercised.'^* 

(II.)  Part  of  Bond  or  Note.  —  In  some  jurisdictions  the  statutes  pro- 
vide that  the  warrant  of  attorney  must  not  be  included  in  the  body 
of  any  bond,  bill  or  other  instrument  for  the  payment  of  money, '^ 
otherwise,  however,  they  may  be  on  the  same  piece  of  paper.'" 


though  the  person  in  possession  was 
subject  to  the  terms  of  the  lease,  yet 
as  he  had  not  signed  the  warrant  of 
attorney  there  was  nothing  on  the  rec- 
ord to  sustain  the  judgment  against 
him.  Stewart  v.  Jackson,  181  Pa.  549, 
37  Atl.  518. 

67.  A  judgment  entered  by  confes- 
sion upon  a  bond  with  warrant  of  at- 
torney will  not  be  set  aside  though  the 
copy  of  the  bond  and  warrant  of  at- 
torney upon  which  the  judgment  was 
entered,  was  made  upon  two  half  sheets 
of  paper,  and  not  upon  a  whole  sheet. 
Scudder   v.   Corvell,   10  N.  J.  L.  340. 

68.  lU.— Chicago  Tip  &  Tire  Co.  v. 
Chicago  Nat.  Bank,  74  111.  App.  439, 
176  111.  324,  52  N.  E.  52.  Pa.— Cook 
T.  Gilbert,  8  Serg.  &  E.  567;  Hazle- 
ton  Nat.  Bank  v.  Kintz,  24  Pa.  Super. 
456.  Va. — Alexander  v.  Alexander,  85 
Va.  353,  7  S.  E.   335,   1  L.   R.  A.   125. 

[a]  The  seal  of  a  corporation  is  not 
essential  to  the  validity  of  a  power  of 
attorney  to  confess  judgment  against 
it.  Ford  r.  Hill,  92'  Wis.  188,  66  N. 
W.  115,  53  Am.  St.  Rep.  902. 

69.  A  warrant  of  attorney  to  con- 
fess judgment  must  contain  within  it- 
self full  authority  for  the  acts  which 
are  claimed  to  be  done  under  and  by 
virtue  of  it.  Cobb  Bros.  V.  Yetter,  4 
Pa.  Co.  Ct.  293. 

[a]  A  warrant  of  attorney  to  con- 
fess judgment  "for  any  charges  ap- 
pearing in  this  book,"  will  not  author- 
ize the  entry  of  judgment  for  any 
amount,  when  detached  from  the  book 
and  the  pass-book  referred  to  is  not 
identified.  Cobb  Bros.  v.  Yetter,  4  Pa. 
Co.  Ct.  293. 

70.  m.— Frye  v.  Jones,  78  111.  627. 
N.  Y.— M.  &  M.  Bank  v.  St.  John,  5 
Hill  497.  N.  D. — Rasmussen  v.  Hagler, 
15  N.  D.  542,  108  N.  W.  .541.  Pa. 
Eabe  v.  Heslip,  4  Pa.  139.  Wis.— Pirie 
V.  Stern,  97  Wis.  150,  72  N.  W.  370, 
65  Am.  St.  Rep.  103. 

[a]  A  power  to  confess  judgment 
for  a   debt   not   due   should  be   clearly 


granted  and  expressed,  and  not  left  to 
mere  inference  or  implication.  Reid  v. 
Southworth,  71  Wis.  288,  36  N.  W.  866. 

[bj  A  writing  addressed  to  the 
sheriff,  in  these  words:  "I  propose  to 
go  on  J.  M.  's  security  for  costs  and 
fine,  in  case  he  is  convicted,  jointly 
with  B.  R.  I." — is  not  it  seems  suffi- 
ciently definite  and  specific  as  a  power 
of  attorney  to  authorize  a  judgment  by 
confession  against  the  writer  jointly 
with  B.  E.,  for  the  fine  and  costs  im- 
posed on  J.  M.  Giddens  v.  CrenshaAV 
County,  74  Ala.  471. 

[cj  A  note  containing  the  words 
"On  default  of  payment  I  hereby  con- 
fess judgment  in  the  above  amount ' ' 
will  be  sufficient  to  warrant  an  entry 
of  judgment.  Burgunder  v.  Lederer,  12 
Pa.   Co.    Ct.    222. 

[dj  Erasures. — A  judgment  entered 
by  confession,  upon  a  bond  with  war- 
rant of  attorney,  will  not  be  set  aside 
because  the  copy  of  the  bond  and  war- 
rant of  attorney  at  the  end  of  which 
the  judgment  is  entered,  contains 
erasures  and  obliterations.  Scudder  v. 
Coryell,  10  N.  J.  L.  340. 

71.  Harwood  v.  Hildreth,  24  N.  J. 
L.  51. 

72.  Veach  v.  Pierce,  6  Ind.  48; 
Gambia  v.  Howe,  8  Blacfk.    (Ind.)   133. 

73.  Whitney  v.  Hopkins,  135  Pa. 
246,  19  Atl.-  1075;  Connay  v.  Halstead, 
73   Pa.   354. 

74.  Rabe  v.  Heslip,  4  Pa.  139. 

[a]  In  Carlin  v.  Taylor,  7  Lea 
(Tenn.)  QQQ,  it  was  held  that  a  war- 
rant authorizing  any  attorney  in  the 
United  States  or  elsewhere  to  confess 
judgment  was  void  for  "comprehensive 
uncertainty." 

75.  Mich.— How.  Comp.  St.,  §13,000. 
Minn.— Rev.  Laws,  1905,  §4285.  N.  J. 
Comp.  St.,  1910,  p.  219. 

76.  The  Wisconsin  Revised  Statutes 
of  1849,  ch.  102,  §13,  subd.  1,  "re- 
quired the  authority  'to  be  in  some 
proper  instrument  distinct  from  that 
containing  the  bond,  contract,  or  other 
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(III.)  Attorney's  Fees. —Attorney's  fees  may  be  provided  for  in  the 
judgment  note  or  power  of  attorney.''^ 

b.  Effect  of  Blanks.  —  Where  blanks  in  the  power  of  attorney  create 
no  material  ambiguity,  and  do  not  destroy  that  clearness  and  explicit- 
ness  of  language  which  is  essential  to  the  validity  of  the  instrument, 
the  court  will  read  in  the  proper  names  or  words,^^  or  where  such 


evidence  of  the  demand,'  etc.  Under 
this  statute  it  was  held  in  Richards  v. 
Bank,  12  Wis.  69.3,  and  in  Vliet  v. 
Camp,  13  Wis.  198,  that  such  separate 
instrument  was  essential  to  the  power. 
The  revised  statutes  of  1858  left  out 
this  provision  and  required  only  that 
'the  warrant  of  attorney  or  instrument 
authorizing  judgment'  be  produced  to 
the  judge,  etc.,  signing  the  judgment, 
and  'made  a  part  of  the  judgment  roll. 
Ch.  140,  sec.  13.  Sec.  2896,  R.  S.  1878 
mentions  it  only  as  'an  instrument 
authorizing  judgment  to  be  con- 
fessed,' "  etc.  In  Sloane  v.  Anderson, 
57  Wis.  123,  13  N.  W.  684,  15  N.  W. 
21,  the  court  said:  "Although  we  can- 
not approve  this  method  of  including 
with  the  note,  over  one  signature,  a 
power  of  attorney  to  confess  judgment 
upon  it,  and  especially  in  smaller  typo 
than  the  body  of  the  note,  because  it 
is  well  calculated  to  deceive  the  un- 
wary, yet  we  cannot  say  that  it  is 
not  an  instrument  authorizing  judg- 
ment to  be  confessed.  It  is  certainly 
no  part  of  the  note,  although  it  very 
properly  refers  to  it.  This  radical 
change  in  the  language  of  the  statute 
would  seem  to  indicate  that  the  legis- 
lature did  not  intend  to  any  longer 
require  the  instrument  to  be  distinct 
from  the  bond  or  note  in  order  to  be 
a  valid  power." 

[a]  May  Be  on  Same  Paper. — ^It  is 
no  objection  to  a  judgment  entered  up 
in  the  circuit  court  by  confession,  that 
the  warrant  of  attorney  is  upon  the 
same  piece  of  paper  as  the  note  it 
authorizes  judgment  to  be  taken  upon. 
The  warrant  of  attorney  and  note  are 
still  to  be  regarded  as  separate  instru- 
ments, notwithstanding  they  are  thus 
connected.  The  note  and  warrant  of 
attorney  bearing  different  dates,  are  to 
be  presumed  to  have  been  executed 
at  the  time  they  severally  bear  date, 
notwithstanding  they  are  upon  the 
same  paper.  But  it  is  not  a  valid  ob- 
jection to  a  judgment  by  confession 
that  the  warrant  of  attorney  was  exe- 
cuted   at    the    same   time    as    the    note 
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upon    which    it     authorizes    judgment. 
Trombly  v.  Parsons,  10  Mich.  272. 

77.  ''If  a  valid  judgment  note  can 
be  given,  certainly  it  may  include  the 
provisions  which  such  notes  usually 
contain,  and  the  provision  for  an  at- 
torney's fee  is  one  of  those  provisions. 
If  it  were  shown  that  the  attorney's 
fee  was  unreasonably  large,  or  was  a 
mere  cloak  for  a  fraudulent  transfer 
of  property,  without  consideration,  the 
question  would  be  different."  Pirie  V. 
Stern,  97  Wi^loO,  72  N.  W.  370. 

[a]  "In  Weigley  r.  Matson,  125  HI. 
64,  it  was  held  a  stipulation  in  a  war- 
rant of  attorney  for  the  confession  of 
a  judgment  by  which  a  debtor  agrees 
to  pay  the  fees  of  his  creditor's  attor- 
ney in  case  the  creditor  is  compelled 
to  resort  to  legal  proceedings  to  col- 
lect his  debt  is  an  agreement  which  is 
not  only  eminentlj'^  just  but  which  rests 
upon  a  good  and  valuable  considera- 
tion. In  Dorsey  r.  Wolff,  142  111.  589, 
it  was  held  a  provision  in  a  note  where- 
by the  maker  promises  to  pay  an  at- 
torney's fee  of  ten  per  cent  in  case 
suit  is  brought  thereon,  either  in  such 
suit  or  by  a  separate  action,  passes  by 
the  assignment  of  the  note  as  an  in- 
cident to  the  main  debt,  and  the  as- 
signee may  recover  such  fee  in  an  ac- 
tion on  the  note  or  in  a  separate  action 
brought  after  suit  on  the  note. ' '  Kee- 
nan  v.  Blue,  240  111.  177,  88  N.  E.  553. 

78.  Links  v.  Maver,  22  111.  App.  489. 
See  also  Vliet  r.  Camp,  13  Wis.  198. 

[a]  May  be  filled  in  accord  with 
evident  intent  of  the  parties.  First 
Xat.  Bank  v.  Trout,  58  Ohio  St.  347, 
51  N.  E.  27. 

[b]  Where  the  payee's  name  is 
blank,  any  holder  maj'  execute  the 
power  contained  therein.  Simmons  v. 
Brown,  4  Ohio  Dec.   (Reprint)   29. 

[c]  The  failure  to  fill  up  the  amount 
of  attorney's  fees  authorized,  renders 
a  confession  of  judgment  under  the 
note  by  an  attorney  nugatory,  so  far 
as  such  fees  are  concerned,  but  not 
otherwise.  Allport  v.  Meutsch,  166  111. 
App.  172. 

[dl     Where   "a  judgment   was   con- 
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blanks  have  been  filled  with  the  wrong  name,  such  name  will  be  dis- 
regarded and  the  proper  one  substituted/^ 

c.  To  Whom  Directed.  —  The  warrant  or  power  to  confess  judg- 
ment may  be  directed  to  any  attorney,^"  may  be  given  to  an  attorney 
in  fact  who  may  or  may  not  be  an  attorney  at  law,^^  and  it  is  held 
sufficient  if  it  is  directed  only  generally  to  any  citizen  of  the  state.^*^ 

d.  By  Wliom  Made. — (I.)  Partners.  — A  partner  cannot  bind  his 
copartner  by  warrant  of  attorney  to  confess  judgment  under  his  hand 


fessed  by  attorney  on  a  note  eom- 
meneing  'I  promise  to  pay,'  etc.,  with 
warrant  attached,  signed  by  defendant, 
and  having  unfilled  blanks,  viz.:   'And 

empower   any   attorney,    etc., 

to    appear   for    and    confess 

judgment  against , '  etc.,  it  was 

held  that  the  warrant  was  not  void, 
and  the  attorney  properly  interpreteil 
the  blanks  to  be  intended  to  be  filled 
with  'me.'  In  such  case,  if  the  inter- 
pretation of  the  blanks  be  unsound,  the 
defendant  will  be  left  to  his  remedy 
against  the  attorney."  Sweesey  v. 
Kitchen,   80   Pa.   160. 

[ej  But  in  Morris  v.  Bank  of  Com- 
merce, 67  Tex.  602,  4  S.  W.  246,  the 
suit  was  upon  a  note  made  payable  to 
the  appellee,  and  signed  by  all  the 
appellants  except  one  who  wrote  his 
name  upon  the  back  of  the  note  be- 
fore delivery.  The  note  concluded 
with  the  following  words:  "  'In  ease 
of  the  non-payment  of  the  above  note 
at  maturity,  we  hereby  authorize  any 
licensed  attorney  at  law  to  appear  for 
us  in  court,  and  to  accept  service, 
waive  process  and  confess  judgment  in 
favor  of  the  legal  holder  of  said  note 

against    for    the    amount    of 

said  note  and  interest,  with  ten  per 
cent  attorney's  fee  additional.'  Act- 
ing under  the  authority  supposed  to  be 
conferred  by  this  language  an  attorney 
at  law  appeared  in  the  suit  .  .  .  and 
confessed  judgment  against  all  the 
signers  and  endorser  of  the  note  in 
favor  of  the  appellee."  The  court  on 
appeal  said:  "It  is  very  clear  that  the 
power  contained  in  the  note  is  incom- 
plete. The  blank  must  be  filled  in 
order  to  authorize  the  attorney  to  con- 
fess judgment  against  any  particular 
person  or  persons.  This  blank  may  be 
filled  with  the  names  of  all  the  parties 
bound  by  the  note,  or  with  the  word 
'us'  which  would  have  the  same  effect; 
or  it  may  be  filled  with  the  names  of 
one  or  more  of  these  parties.  The 
authority    of   the    attorney    would    be 


different  in  the  one  ease  from  what 
it  would  be  in  the  other.  ...  If 
these  words  were  absolutely  necessary 
to  give  the  power  any  effect,  and  none 
other  could  be  supplied  consistent  with 
the  language  of  the  instrument,  there 
might  be  some  reason  for  the  construc- 
tion given  by  the  court.  .  .  .  The 
language  of  the  instrument  will  be 
strictly  construed  in  favor  of  the 
makers,  and  the  creditor  allowed  no 
benefit  from  it  further  than  he  has 
bargained  for  in  express  terms.  This 
has  been  the  invariable  ruling  of  this 
court  in  such  cases.  (Grubbs  v.  Blum, 
62  Tex.  426;  Strasburger  ■;;,  Heiden- 
heimer,  63  Tex.  5.)  ". 

79.  Links  v.  Maver,  22  111.  App.  489. 
In  Holmes  v.  Parker,  12.5  111.  478,  17 

N.  E.  759,  the  note  was  payable  to 
"Ira  Holmes  or  order,"  and  the  power 
of  attorney  authorized  judgment  to  be 
confessed  in  "favor  of  said  Holmes 
&  Bro.,  or  their  assigns;"  motion  to 
vacate  the  judgment  was  denied;  and 
the  court  there  said:  "It  was  the  evi- 
dent intention  of  defendant  the  judg- 
ment should  be  confessed  in  favor  of 
the  payee  or  his  assigns.  The  words 
'and  Bro.,'  contained  in  the  warrant 
of  attorney,  may  be  rejected  as  hav- 
ing no  meaning  in  that  connection,  and 
it  should  be  construed  as  it  would  be 
had  they  been  omitted,  and  it  con- 
tained only  the  words  'said  Holmes  Oi- 
his  assigns,'  "  and  in  Packer  f.  Eob- 
erts,  140  111.  9,  29  N.  E.  668,  a  similar 
holding  was  made  in  a  case  where  the 
note  itself  was  made  payable  to  the 
proper  payee,  but  the  part  of  the  in- 
strument containing  the  power  of  at- 
torney contained  the  printed  name  of 
a  bank  which  had  not  been  erased  or 
changed. 

80.  Keith  v.  Kellogg,    97    HI.    147; 
Poppers  r.  Meager,  33  111.  App.  19. 

81.  Insurance     Co.     v.     Barlev,     IQ 
Gratt.    (57  Va.)    363. 

82.  Poppers  t".  Meager,  33  HI.  App. 
19;  Burroughs  v.  Condit,  6  N.  J.  L.  300. 
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and  seal,  in  the  name  of  the  firm  where  there  has  been  no  previous 
consent  or  authority  given,  or  subsequent  ratification,^^  yet  it  has  been 
held  that  a  judgment  entered  under  such  a  power  is  not  void  but  void- 
able only,  at  the  instance  of  him  whose  name  has  been  thus  unwarrant- 
ably made  use  of,^*  and  where  there  is  no  proof  that  all  the  mem- 
bers of  the  firm  were  not  consenting  to  the  execution  of  the  power  of 
attorney,  it  must  be  held  valid  when  it  is  assailed  in  a  collateral  way.^'^ 
(II.)  Corporate  Officers — The  president  of  a  corporation  has  no 
power,  by  virtue  of  his  office  as  president,  to  execute  a  bond  and  war- 
rant of  attorney  for  the  entry  of  a  judgment  by  confession  against  the 
corporation.^"  But  when  by  a  course  of  dealing  the  corporation  has 
held  out  an  officer  to  the  public  and  those  dealing  with  it  as  clothed 
with  full  powers  of  a  general  financial  agent,  the  authority  to  execute 
the  judgment  note  may  be  implied  from  the  circumstances  surrounding 
the  transaction.^'' 


83.  111.— Cassem  v.  Brown,  74  111. 
App.  346.  N.  J.— Ellis  r.  Ellis,  47  N. 
J.  L.  69.  Wis. — Eemiugton  &  Perry  V. 
Cummings  &  Goodrich,  5  Wis.  138. 

[a]  In  Pennsylvania  (1)  one  part- 
ner may  bind  the  others  by  a  judgment 
note.  Boyd  v.  Thompson,  153  Pa.  78, 
25  Atl.  769,  34  Am.  St.  Rep.  685.  (2) 
A  partner  may  without  fraud  confess 
a  judgment  in  the  firm  name  to  secure 
another  firm  against  a  contingent 
liability  as  indorser  on  paper  of  the 
first  partnership,  nor  does  the  fact  that 
one  member  of  the  creditor  firm  is  a 
brother  of  a  member  of  the  debtor  firm 
tend  to  invalidate  the  judgment.  Ap- 
peal of  Candee  &  Co.,  191  Pa.  644,  43 
Atl.  1093.  (3)  But  this  may  not  be 
done  where  the  note  is  given  in  the 
firm  name  but  for  the  confessing  part- 
ners individual  indebtedness.  Appeal 
of  McNaughton,  101  Pa.  550. 

84.  Cassem  v.  Brown,  74  HI.  App. 
346. 

85.  Alexander  v.  Alexander,  85  Va. 
353,  365,  7  S.  E.  335,  1  L.  E.  A.  125. 

86.  Stokes  v.  New  Jersey  Pottery 
Co.,  46  N.  J.  L.  237. 

[a]  While  the  president  of  a  cor- 
poration cannot,  by  reason  of  the  gen- 
eral authority  pertaining  to  his  office, 
and  without  special  authority,  bind 
the  corporation  by  the  execution  of  a 
power  of  attorney  to  confess  judgment 
against  it,  yet  where,  by  the  articles 
of  incorporation,  the  president  is 
authorized  to  represent  the  corporation 
"in  matters  of  more  than  ordinary  im- 
portance," and  he  in  fact  practically 
exercises  the  whole  power  of  the  cor- 
poration, with  the  knowledge  and  con- 
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currence  of  all  the  directors  and  per- 
sons directly  interested,  who  object 
neither  to  his  general  conduct  nor  to 
the  particular  act  in  question  after 
they  have  knowledge  of  it,  his  execu- 
tion of  a  power  of  attorney  to  con- 
fess judgment  against  the  corporation 
upon  its  note  given  at  the  same  time 
for  money  borrowed  by  the  corporation 
in  furtherance  of  its  regular  business 
from  a  person  acting  in  good  faith  and 
relying  upon  an  apparent  authority  of 
the  president  to  execute  such  power, 
will  be  held  to  be  the  act  of  the  cor- 
poration and  binding  upon  it  and  its 
creditors.  Ford  v.  Hill,  92  Wis.  188, 
66  N.  W.  115,  53  Am.  St.  Rep.  902. 

87.  Chicago  Tire  Co.  v.  Chicago  Nat. 
Bank,  176  111.  224,  52  N.  E.  52. 

[aj  It  was  held  in  McDonald  v. 
Chisholm,  131  111.  273,  23  N.  E.  596, 
and  Atwater  v.  American  Exch.  Bank, 
152  111.  605,  38  N.  E.  1017,  that  the 
authority  of  an  officer  of  a  corporation 
to  execute  its  judgment  notes  might 
appear  from  all  the  facts  and  circum- 
stances surrounding  the  transaction;  in 
other  words,  that  the  authority  might 
be  implied,  although  there  was  no  ex- 
press action  of  the  corporation  con- 
ferring it.  See  also  Burch  f.  West,  134 
111.  258,  25  N.  E.  658.  It  was  said  in 
Snyder  Bros.  r.  Bailey,  165  111.  447,  46 
N.  E.  452,  that  the  principle  upon 
which  an  officer  of  a  corporation  can 
bind  it  by  making  its  promissory  notes, 
with  or  without  a  warrant  of  attorney 
to  confess  judgment,  is  that  of  agency. 
Chicago  Tire  Co.  v.  Chicago  Nat.  Bank, 
176  111.  224,  52  N.  E.  52. 

[b]     In  Atwater  v.  American   Exch. 
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(III.)  Married  Women.  —  A  married  woman  does  not  have  the  poiver 
to  execute  a  warrant  authorizing  an  attorney  to  confess  judgment 
against  her,''^  unless  she  can  make  the  contract  to  which  it  is  attached,^^ 
or  is  acting  in  a  jurisdiction  where  by  statute  she  has  the  right  to 
sue  alone.^° 

e.  By  Persons  in  Custody.  —  By  statute  in  some  jurisdictions,  if 
any  person  be  in  custody  in  a  civil  action,  at  the  suit  of  another,  no 
warrant  of  attorney  executed  by  the  person  in  custody  to  confess  judg- 
ment in  favor  of  the  person  at  whose  suit  he  is  in  custody,  is  of  any 
force  unless  some  attorney,  expressly  named  by  the  person  in  custody, 
be  present  and  sign  the  warrant  of  attorney  as  witness.^^ 

f.  For  What  Belts  May  Be  Given.  — a.)  GeneraUy.— The  debt  for 
which  the  confession  is  authorized  should  be  a  sum  certain  and 
definite,^^  and  the  consideration  for  the  alleged  debt  must  not  be 
illegal.^^ 

(II.)  Tort  Actions — The  practice  of  entering  judgment  by  confes- 
sion upon  warrants  of  attorney,  without  process,  in  actions  on  tort, 
did  not  obtain  and  there  is  no  precedent  at  common  law.^* 

(III.)  Foreclosure.  • — A  warrant  of  attorney  to  confess  a  judgment 
of  foreclosure  is  valid.'^^ 


Bank,  152  111.  605,  ,38  N.  E.  1017,  it 
was  charged  the  jud|fment  note  was 
executed  by  the  treasurer  of  the  cor- 
poration without  express  authority 
from  the  board  of  directors,  and  the 
court  found  that  the  evidence  showed 
that  the  treasurer  was  the  business 
and  financial  manager  of  the  corpora- 
tion; that  the  corporation  deposited 
with  the  bank  and  borrowed  money 
from  it  and  did  business  with  it 
through  its  treasurer;  that  he  was  held 
out  to  the  bank  as  having  the  right 
to  represent  it;  that  the  bank  had  no 
notice  of  any  by-law  which  limited  or 
restricted  his  aiithority;  that  the  debt 
for  which  the  note  was  given  was  a 
bona  fide  debt  due  for  money  bor- 
rowed, and  that  the  directors  knew  of 
the  note  given  by  the  treasurer  and 
at  one  of  their  subsequent  meetings 
impliedly  recognized  it  as  binding,  and 
the  court  said  that  the  judgment  could 
not  be  attacked. 

88.  Forsyth  f.  Barnes,  228  111.  326, 
81  N.  E.  1*028  (void  and  may  be  col- 
laterally attacked) ;  Patton  v.  Stewart, 
19  Ind.  233.  See  the  title  "Husband 
and  Wife." 

89.  Crosby  V.  Washburn,  66  N.  J. 
L.  494,  49  Atl.  455;  N.  Y.  Code  Civ. 
Pr.,  §1273. 

90.  Cordray  V.  City  of  Galveston 
(Tex.   Civ.  App.),   26   S.  W.  245. 

91.  Kan.— St.,    1909,    §6001.      Neb. 


Comp.  St.,  1911,  §6995.  N.  J.— Comp. 
St.,  1910,  p.  219;  Westfall  v.  Donoveu, 
2  N.  J.  L.  64.  N.  Y.— Manhattan  Co. 
t".  Brower,  1  Caines  511.  Ohio. — Gen. 
Code,  1910,  §11,598.  Wye— Comp.  St., 
1910,  §4621. 

92.  Fortune  v.  Bartolomei,  164  111. 
51,  45  N.  E.  274. 

[a]  Power  of  attorney  authorizing 
a  judgment  to  be  confessed  for  "an 
amount  that  may  found  due"  on  the 
note  therein  described  is  not  void  for 
uncertainty.  Patterson  v.  Indiana,  2 
Greene    (Iowa)    492. 

93.  A  judgment  confessed  by  war- 
rant of  attorney,  in  consideration  of 
stifling  a  prosecution  for  forgery  is 
void.  Appeal  of  Bredin,  92  Pa.  241, 
37  Am.  Eep.  677. 

[a]  In  Dole  v.  Moulton,  1  Johns. 
Cas.  (N.  Y.)  129,  1  Am.  Dec.  107,  it 
was  held  that  a  warrant  to  confess 
judgment  on  a  bond  given  by  a  pris- 
oner, and  another  to  the  sheriff,  for  the 
liberties    of    the    prison,    was    void. 

94.  French  v.  Miller,  126  111.  611,  18 
N.  E.  811,  9  Am.  St.  Eep.  651,  2  L.  E. 
A.  717;  Burns  V.  Nash  23  111.  App. 
552. 

[a]  In  action  of  forcible  entry  and 
detainer,  judgment  cannot  be  con- 
fessed under  warrant  of  attorney. 
French  v.  Wilier,  126  111.  611,  18  N.  E. 
811,  9  Am.  St.  Eep.  651,  2  L.  E.  A. 
717. 

95.  Allen  v.  Parker,  11  Ind.  504. 
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g.  Delivery.  —  It  is  not  necessary  that  the  contract  and  warrant 
of  attorney  to  confess  judgment  should  be  given  at  one  and  the  same 
time,  but  they  may  be  given  to  different  persons  and  at  different 
times.^^ 

h.  Construction  and  Application.  —  An  instrument  to  confess  judg- 
ment should  be  construed  with  minute  strictness,  and  the  proceedings 
thereunder  to  be  valid  must  be  within  the  strict  letter  of  the  wai^rant 
of  attorney  ;^^  a  judgment  by  confession  can  only  be  sustained  by  a 
warrant  authorizing  it  at  the  time  and  in  the  manner  and  form  in 
which  it  is  entered.^^     The  warrant  should  be  construed  if  possible 


96.  Burroughs  v.  Condit,  6  N.  J.  L. 
300. 

97.  111. — Campbell  v.  Goddard,  117 
HI.  251,  7  N.  E.  640;  Keith  r.  Kellogg, 
97  111.  147;  Prye  v.  Jones,  78  111.  627; 
Mayer  v.  Pick,  92  111.  App.  189.  Md. 
Huston  V.  Ditto,  20  Md.  305.  Mich. 
Eaymor  v.  Michigan  Trust  Co.,  165 
Mich.  259,  130  N.  W.  594.  Mo.— Jar- 
rett  V.  Sippely,  157  S.  W.  975;  First 
Nat.  Bank  v.  White,  220  Mo.  717,  727, 
120  S.  W.  36,  132  Am.  St.  Rep.  C2. 
N.  J. — Hunt  V.  Executors  of  John  Cham- 
berlin,  8  N.  J.  L.  336,  14  Am.  Dec. 
427.  N.  D. — Easmussen  v.  Hagler,  15 
N.  D.  542,  108  N.  W.  541.  Ohio.— Spence 
f.  Emerine,  46  Ohio  St.  433,  21  N.  E. 
866,  15  Am.  St.  Eep.  634;  Cushman 
V.  Welsh,  19  Ohio  St.  536;  Lewis  r. 
Moon,  1  Ohio  C.  C.  211.  Pa.— See  Ben- 
nett r.  Haley,  142  Pa.  253,  21  Atl.  814. 
Tex. — Morris  v.  Bank  of  Commerce,  67 
Tex.  602,  4  S.  W.  246;  Cordray  v.  City 
of  Gak-eston  (Tex.  Civ.  App.),  26  S.  W. 
245.  Wis.— Eeid  r.  Southworth,  71 
Wis.  288,  36  N.  W.  866. 

[a]  No  objection  will  lie  by  the 
debtor,  however,  to  a  confession  for 
a  smaller  amount  as  attorney's  fees 
than  provided  for  in  the  warrant  of 
attorney.  Kellogg  v.  Keith,  4  111.  App. 
386. 

[b]  A  warrant  of  attorney  which 
authorizes  the  confession  of  judgment 
upon  a  note  therein  described,  and 
also  upon  other  indebtedness  to  be 
afterwards  incurred  by  the  maker  of 
such  note  to  the  payee  thereof,  upon 
other  notes  made  or  to  be  made,  will 
not  authorize  the  confession  of  a  judg- 
ment upon  other  notes  payable  to  the 
same  payee,  and  bearing  the  same  date 
of  the  note  particularly  described  in 
such  warrant  of  attorney.  Frye  v. 
Jones,  78  111.  627. 

[c]  A  judgment  taken  on  a  cog- 
novit note  payable  to  A.  C.  E.  &  Co., 
in  an  action  in  which  the  plaintiff  is 
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described  as  A.  B.  &  C.  D.,  partners 
under  the  firm  name  of  A.  C.  E.  & 
Co.,  is  not  void  as  being  unauthorized 
by  the  power  of  attorney.  Mahaffey 
r.  Eoge'-s,  10  Ohio  Cir.   Ct.  24. 

[dj  A  warrant  of  attorney  to  con- 
fess judgment  in  ejectment,  on  certain 
terms  mentioned  in  a  lease,  will  not 
authorize  the  entry  of  judgment  in 
favor  of  a  purchaser  of  part  of  the 
premises.  Jenks  v.  Hendlev,  6  Phila. 
(Pa.)  518. 

[ej  A  creditor  took  from  his  debtor 
a  w^ritten  authority  to  sue  him  in  any 
county  in  Texas;  to  designate  any 
practicing  attorney  to  waive  process 
and  confess  judgment,  and  to  sue  out 
attachments  and  other  writs  at  pleas- 
ure, waiving  all  rights  of  action  for 
damages  for  so  doing.  Suit  was  brought 
against  the  debtor  in  a  count}'  distant 
from  that  of  his  residence,  and  the 
written  authority  was  attached  to  the 
petition.  Held  that  the  authority  must 
be  strictly  construed,  and  a  judgment 
entered  by  confession,  on  motion  of 
one  who  assumed  to  waive  process  for 
the  creditor,  could  onh'  be  valid  when 
the  acting  attorney  acted  under  a 
written  authority,  on  file  at  the  date 
of  the  confession  of  the  judgment. 
Where  the  judgment  is  entered  with- 
out such  written  authority,  it  cannot 
be  afterwards  amended  and  corrected 
by  filing  in  the  cause  such  written 
authority  to  the  acting  attorney,  con- 
tr.ined  in  a  paper  bearing  no  date,  and 
with  no  evidence  as  to  the  time  of  its 
execution.  Grubbs  v.  Blum,  62  Tex. 
426. 

[f]  If  the  language  is  ambiguous, 
it  should  be  construed  most  favorably 
for  the  benefi.ciary  therein,  and  against 
the  parties  who  executed  it.  Shepherd 
V.  Wood,   73  111.  App.  486. 

98.  A  warrant  of  attorney  to  con- 
fess judgment  to  ''The  E.  G.  Eddy 
Marble  and  Granite  Company  of  Mead- 
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in  accordance  with  the  evident  intention  of  the  parties.^^  A  note  and 
warrant  of  attorney  are  for  the  purpose  of  construction  to  be  regarded 
as  one  instrument/  and  the  warrant  itself  is  to  be  construed  as  a 
whole.^  An  ordinary  warrant  of  attorney  will  not  authorize  a  con- 
fession where  the  instrument  embodying  the  debt  or  obligation  is  lost.^ 

i.  Bevocation.  —  The  warrant  of  attorney  to  confess  judgment  is 
not  revocable  by  the  party  making  the  same.* 

3.  Execution  of  the  Confession.  —  a.  Who  May  Execute.  —  Where 
the  warrant  or  power  authorizes  any  attorney  at  law  to  execute  the 
confession,  it  may  be  executed  by  the  payee  himself  if  he  be  an  at- 


ville, "  will  not  sustain  a  judgment 
confessed  to  R.  G.  Eddy  individually. 
Eddy  V.  Smiley,  26  Pa.  Super.  318. 

[a]  A  power  given  as  to  a  certain 
lease  will  not  be  construed  as  authoriz- 
ing a  confession  as  to  amounts  claimed 
as  a  result  of  holding  over  after  the 
termination  of  such  lease.  Weber  v. 
Powers,  213  111.  370,  72  N.  E.  1070. 

[b]  Where  a  landlord  has  entered 
judgment  by  confession  under  a  war- 
rant contained  in  a  lease  which  pro- 
vided that  in  case  of  default  "any 
attorney  may  immediately  thereafter, 
as  attorney  for  the  said  lessee  at  the 
sole  request  of  the  said  lessor,  sign  an 
agreement  for  entering  in  any  com- 
petent court  an  amicable  action  and 
judgment  in  ejectment,"  and  the  rec- 
ord fails  to  show  that  any  such  agree- 
ment was  signed  by  any  attorney  for 
the  lessee,  the  judgment  will  be  set 
aside.  Weaver  v.  McDevitt,  21  Pa. 
Super.   597. 

[c]  If  a  party  constitute  another 
his  agent,  by  written  authority  to 
confess  a  judgment  in  his  name,  and 
limits  his  authority  as  to  time  and 
place,  or  in  other  respects,  the  attor- 
ney in  fact,  or  agent,  cannot  transcend 
the  power  conferred  and  bind  his. prin- 
cipal. He  cannot  confess  the  judgment 
at  a  different  time  than  that  authorized 
in  the  power.  Rankin  V.  Eakin  &  Co., 
3  Head    (Tenn.)    229. 

[d]  A  power  of  attorney  to  con- 
fess judgment  on  a  note  "for  such 
amount  as  may  appear  to  be  unpaid 
thereon,"  and  to  "consent  to  im- 
mediate execution  upon  such  judg- 
ment," does  not  authorize  the  con- 
fession of  judgment  before  the  note  is 
due,  or  for  more  than  is  actually  due 
upon  it.  Sloane  v.  Anderson,  57  Wis. 
123,  13  N.  W.  684,  15  N.  W.  21. 

99.  First  Nat.  Bank  V.  Trout,  58 
Ohio  St.  347,  51  N.  E.  27;  Richards 
V.  Richards,  135  Pa.  239,  19  Atl.  1077. 


[a]  A  warrant  of  attorney  to  "en- 
ter" judgment  authorizes  the  attorney 
to  confess  judgment, — especially  where 
it  was  clearly  intended  to  clothe  him 
with  that  power.  Mason  v.  Smith,  8 
Ind.  73. 

1.  Parker  v.  Roberts,  140  HI.  9,  29 
N.  E.  668;  Holmes  v.  Parker,  125  111. 
478,  17  N.  E.  759;  First  Nat.  Bank  V. 
Seass,  158  111.  App.  122;  Heslip  V.  An- 
derson, 134  111.  App.  8;  Smith  v.  Dazey, 
124  111.  App.  399;  Drake  v.  Simpson, 
11  Ohio  Dec.  854. 

2.  Chapin  v.  Clemitson,  1  Barb.  (N. 
Y.)    311. 

3.  Strasburger  V.  Heidenheimer,  63 
Tex.  5,  since  the  wari'ant  of  attorney 
did  not  extend  to  authorizing  the  at- 
torney, in  an  ex  parte  proceeding,  to 
substitute  or  establish  the  lost  instru- 
ment. 

4.  Eldridge  v.  Folwell,  3  Blaekf. 
(Ind.)  207;  N.  J.  Comp.  St.,  1910,  §219. 

[a]  But  see  Gale  v.  Chase,  3  Johns. 
(N.  Y.)  147,  where  the  defendant  en- 
dorsed on  a  warrant  a  written  request 
to  enter  up  judgment  against  him,  for 
whatever  demand  the  plaintiff  might 
have  against  him,  to  the  satisfaction 
of  the  justice,  and  the  next  day  "de- 
sired the  justice  not  to  enter  the  judg- 
ment, as  he  had  since  discovered  that 
the  plaintiff  demanded  more  than  was 
due  to  him.  It  was  held  that  such  a 
consent  or  request  was  revocable  and 
that  the  justice  should  have  had  a 
trial,  to  ascertain  the  amount  due,  and 
not  have  entered  up  the  judgment  on 
the   demand   of   the   plaintiff. 

[b]  Where  an  attorney  has  a  claim 
for  collection,  and  the  debtor,  to  save 
costs  of  suit,  executes  to  him  a  power 
to  confess  judgment  thereon,  such 
power  is  upon  a  valid  consideration, 
and  coupled  with  an  interest,  and 
therefore  not  revocable.  Rapley  v. 
Price,  Newlin  &  Co.,  11  Ark.  713. 
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torney,^  or  it  may  be  executed  by  the  attorney  mentioned  acting  with 
another.'' 

b.  Warrmit  Partially  Invalid.  —  A  -warrant  or  power  vv'hich  is  valid 
as  to  some  but  invalid  as  to  other  claims  mentioned  in  it  may  be  exe- 
cuted in  so  far  as  it  is  valid,'' 

c.  Debt  Barred  hy  Statute  of  Limitations.  —  A  warrant  of  attorney 
executed  with  a  note  or  other  evidence  of  indebtedness,  confers  no 
authority  to  confess  judgment  therefor  after  the  plaintiff's  remedy  for 
the  debt  has  become  barred  by  limitation.^ 

d.  When  Debtor  Becomes  Non-Eesident.  —  The  fact  that  the  de- 
fendant at  the  time  of  the  rendition  of  the  judgment,  is  a  non-resident, 
and  is  absent  from  the  state,  does  not  invalidate  the  judgment.® 

4.  Power  Exhausted  by  One  Entry.  —  There  can  be  but  one  valid 
confession  under  the  same  power  or  warrant,^"  except  where  a  warrant 


5.  Parker  v.  Poole,  12  Tex.  86. 

In  whose  favor  judgment  may  be 
entered,  see  infra,  IV,  E,  9,  a. 

6.  Where  a  warrant  of  attorney 
authorizes  A,  or  any  other  attorney  of 
the  court  in  which  the  judgment  is  to 
be  confessed,  to  appear  and  confess  a 
judgment,  and  A  and  B,  another  at- 
torney of  said  court,  appear  and  con- 
fess the  judgment,  the  same  will  be 
valid.     Patton   v.  Stewart,  19  Ind.  233. 

[a]  The  confession  may  be  exe- 
cuted in  a  firm  name.  Kuehne  v.  Goit, 
54  111.  App.  596. 

7.  A  power  which  attempts  to 
authorize  the  confession  of  a  debt  bona 
fide  due  but  also  contains  provisions 
as  to  unliquidated  amounts  may  be 
executed  as  to  the  valid  portion,  ignor- 
ing the  statement  as  to  the  unliquidated 
sums.  Fortune  v.  Bartolomei,  164  111. 
51,  45  N.  E.  274. 

8.  ni. — Matzenbaugh  r.  Dovle,  156 
111.  331,  40  N.  E.  985.  la.— Arykendall 
t:  Doe,  129  Iowa  453,  105  N.  W.  698, 
113  Am.  St.  Eep.  473,  3  L.  E.  A.  (N. 
S.)  449.  Wis.— Kahn  v.  Lesser,  97  Wis. 
217,  72  N.  W.  739;  Brown  v.  Parker, 
28  Wis.  21;  Walrod  v.  Manson,  23  Wis. 
393. 

But  see  Cross  f.  Moffat,  11  Colo. 
210. 

[a]  The  rule  that  a  defendant,  to 
avail  himself  of  the  statute  must  plead 
it,  has  no  application  where  the  entry 
of  judgment  by  confession  is  ex  parte, 
and  no  opportunity  is  afforded  the  de- 
fendant to  set  up  such  defense  by  plea. 
Matzenbaugh  v.  Doyle,  156  111.  331,  40 
N.  E.  935. 

9.  Cuykendall  i\  Doe,  129  Iowa  453, 
105  N.  W.  698,  113  Am.  St.  Rep.  473, 
3   L.   E.   A.    (N.   S.)    449   (applying  the 
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law  of  Delaware) ;  Kitchen  v.  National 
Bank,  53  Kan.  242,  36  Pac.  344  (apply- 
ing the  law  of  Ohio) ;  Eitter  v.  Hoff- 
man, 35  Kan.  215  (applying  the  law 
of  Pennsylvania). 

10.  Com.  V.  Massi,  225  Pa.  548,  74 
Atl.  419,  133  Am.  St.  Eep.  892;  Ely 
f.  Karmany,  23  Pa.  314;  Livezly  v. 
Pennock,  2  Browne  (Pa.)  321;  Camp- 
bell r.  Canon,  Add.  (Pa.)  267;  Ulrich 
V.  Voneida,  1  Pen.  &  W.  (Pa.)  245; 
Dixon  v.  INIiller,  20  Pa.  Co.  Ct.  335. 

[aj  After  a  judgment  has  been  en- 
tered on  a  bond  by  virtue  of  a  war- 
rant of  attornc}',  a  judgment  entered 
on  the  same  bond  under  the  same  war- 
rant, in  another  county,  is  irregular. 
Such  judgment,  however,  is  not  void, 
for  if  a  sale  has  been  made  under  it, 
the  purchaser  from  the  sheriff  has  a 
good  title.  The  attorney  who  entered 
such  judgment,  or  the  obligee,  if  it  was 
entered  by  him,  is  answerable  for  the 
consequences.  Martin  r.  Eex,  6  Serg. 
&  E.  (Pa.)  296. 

[b]  Where  judgment  has  been  con- 
fessed in  one  county,  on  a  bond  by 
virtue  of  a  warrant  of  attorney,  the 
power  is  satisfied;  and  another  judg- 
ment cannot  be  confessed  on  the  same 
bond,  by  virtue  of  the  same  warrant, 
in  another  coimty.  But  this  cannot  be 
taken  advantage  of  on  a  writ  of  error. 
The  court  in  which  the  second  judg- 
ment is  entered,  will,  under  ordinary 
circumstances,  A'acate  it.  Neff  v.  Barr, 
14  Serg.  &  E.    (Pa.)   166. 

[c]  Confession  on  One  InstaUraent. 
A  provision  in  a  lease  that  the  rental 
for  the  whole  term  may  be  accelerated 
and  become  immediately  due  upon  de- 
fault in  the  payment  of  any  of  the 
installments  is  enforceable;  and  if  such 
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is  given  by  several  debtors  and  by  its  terms  authorizes  a  confession 
of  judgment  against  any  or  all  of  tliem.^^  However,  where  the  first 
judgment  confessed  has  been  set  aside  it  is  held  that  another  may  be 
entered.^^ 

'5.  Pleading",  Process  and  Appearance.  —  Wliere  the  statute  author- 
izes a  confession  of  judgment  without  process  or  pleadings,  no  declara- 
tion need  be  filed,  although  provided  for  in  the  warrant  or  authority 


a  lease  contains  a  warrant  of  attorney 
to  confess  judgment  upon  a  default  in 
any  of  the  covenants  o.f  the  lease,  judg- 
ment may  be  entered  for  the  whole 
amount  of  the  accelerated  rent;  but  if 
the  lessor  enters  judgment  merely  for 
an  installment,  or  installments  on 
which  default  has  been  made,  and  such 
judgment  has  been  paid,  he  has  ex- 
hausted his  warrant  and  cannot  there- 
after enter  judgment  under  the  war- 
rant for  a  subsequent  unpaid  install- 
ment. Heeren  v.  Remington,  47  Pa. 
Super.  437. 

[dj  Where  a  judgment  has  been  en- 
tered under  an  ejectment  clause  in  a 
lease,  no  second  judgment  can  be  en- 
tered under  the  same  clause;  and  this 
is  the  case  although  the  first  judgment 
may  have  been  prematurely  entered,  or 
may  have  been  voidable  from  matters 
outside  the  record.  In  such  a  case  it 
is  immaterial  that  the  lease  contained 
a  release  of  errors  in  connection  with 
the  warrant  of  attorney  to  enter  judg- 
ment. Such  release  does  not  reach  the 
defect  of  a  lack  of  authority  to  pro- 
ceed, but  operates  only  on  errors  or 
irregularities  in  the  proceedings  appar- 
ent on  the  record.  Philadelphia  v. 
Johnson,  23  Pa.  Super.  591,  afftrmed, 
208  Pa.  645,  57  Atl.  1114. 

[e]  The  illegal  exercise  of  the  pow- 
er before  maturity  of  the  obligation 
destroys  the  right  to  enter  a  second 
judgment  after  maturity  even  though 
the  first  judgment  be  stricken  on  mo- 
tion. Osterhout  V.  Briggs,  37  Pa. 
Super.    169. 

[f]  Motion  to  vacate  is  the  proper 
remedy.  Neff  V.  Barr,  14  Serg.  &  E. 
(Pa.)   166. 

11.  George  D.  Harter  Bank  f. 
Straus,  170  Fed.  489,  where  a  warrant 
to  confess  judgment  was  signed  by  one 
corporation  and  seven  individuals,  fol- 
lowing a  joint  and  several  obligation 
to  pay  money,  and  authorized  the  con- 
fession of  judgment  against  "us,  or 
any  or  either  of  us,"  for  the  amount 
that  may  appear  to  be  due.    The  court 


in  its  opinion  said:  "This  is  the  full 
equivalent  of  eight  separate  warrants, 
signed  by  each  maker  of  the  note, 
authorizing  judgment  to  be  entered 
against  the  signer,  either  individually, 
or  jointly  with  all  the  others,  or  joint- 
ly with  any  one  or  more  of  the  others. 
And  it  cannot  be  doubted  that  in  this 
case  'or'  includes  'and.'  Otherwise 
the  power  would  be  exhausted  if  the 
judgment  was  entered  against  only  one 
of  the  signers,  a  result  that  is  so  ab- 
surd as  hardly  to  need  refutation.  It 
is  manifest  that  each  maker  of  this 
note  intended  to  obligate  his  individual 
property  for  its  payment,  and  to  that 
end  authorized  the  entry  of  a  judg- 
ment against  him.  To  say,  therefore, 
that  the  power  was  exhausted  when  a 
judgment  was  entered  against  one  or 
some  of  the  signers,  is  to  reach  a  con- 
clusion that,  when  the  maker  pursued 
his  remedy  against  these,  presumably 
at  the  place  where  he  was  most  likely 
to  obtain  results  against  them,  he 
thereby  surrendered  his  right  to  pur- 
sue the  others;  and  this  does  not  com- 
mend itself  as  a  correct  construction." 
12.  "Where  an  attorney  confessed  a 
decree  of  foreclosure  by  virtue  of  a 
power  of  attorney,  but  the  decree  was 
erroneous  in  computation  and  reversed, 
the  attorney  could  again  confess  a 
decree  under  the  same  power.  Huner 
r.  Doolittle,  3  Greene  (la.)  76,  54  Am. 
Dec.  489. 

[a]  A  judgment  having  been  once 
entered  on  a  warrant  of  attorney,  the 
warrant  becomes  functus  officio.  Al- 
though in  the  warrant,  authority  may 
have  been  given  to  enter  judgments,  in 
the  plural,  that  can  only  mean  a  sec- 
ond judgment,  where  the  first  has  been 
set  aside;  and  not  as  authority  to  enter 
two  judgments  subsisting  at  the  same 
time.  Fairchild  v.  Camae,  3  Wash.  C. 
C.  558,  8  Fed.  Gas.  No.  4,610. 

[b]  Contra. — A  power  to  confess 
judgment  authorized'  by  a  warrant  of 
attorney  is  exhausted  by  entering  a 
judgment    thereon,    and    a     subsequent 
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to  confess  judgment/^  and  no  summons  need  be  issued,^*  or  appear- 
ance made  by  the  defendant,^^  even  though  he  be  a  non-resident  and 
absent  from  the  state.^^  Some  statutes,  however,  require  the  filing  of 
a  complaint.^'^ 

6.  Filing  of  Warrant  or  Power.  —  Every  attorney  who  shall  con- 
fess judgment  in  any  case  should  at  the  time  of  making  such  con- 
fession produce  the  warrant  of  attorney  for  making  the  same  to  the 
court  before  which  he  makes  the  confession,  and  the  original  or  a  copy 
of  the  warrant  should  be  filed  with  the  clerk  of  the  court  in  which 
the  judgment  shall  be  entered.^^ 

7.  Affidavit  of  Plaintiff.  —  In  some  states  there  is  a  statutory  re- 
quirement that  the  plaintiff  file  an  affidavit  showing  the  consideration 
for  the  debt  and  setting  forth  that  the  debt  is  justly  due  to  the 
person  to  whom  judgment  is  confessed  and  that  the  confession  is  not 
to  defraud  creditors.^^    Some  statutes  require  the  affidavit  to  state  the 


judgment  entered  on  tlie  same  warrant 
after  the  prior  judgment  has  been 
stricken  off  for  irregularities  appearing 
on  the  face  of  the  record,  will  be 
struck  off  upon  petition.  Bellevue  Bor- 
ough t:  Hallett,  234  Pa.  191,  83  Atl. 
66.  See  also  Philadelphia  v.  Johnson, 
208  Pa.  645,  57  Atl.   1114. 

13.  Kex  f.  Nelson,  15  Phila.  (Pa.) 
323.     Compare  supra,  IV,  D,  6-9. 

In  some  states  in  the  absence  of 
statute,  it  is  held  that  a  warrant  of  at- 
torney to  confess  judgment  without 
process  or  pleadings  is  illegal  and  void. 
See  supra,  IV,  E,  1. 

14.  Eitter  r.  Hoffman,  35  Kan.  215, 
a]:  plying  the  Pennsylvania  law.  See 
Kitchen  i\  Bellefontaine  Nat.  Bank,  53 
Kan.  242,  36  Pac.  344,  applying  law 
of  Ohio.     Compare  supra,  IV,  D,  6. 

15.  Eitter  r.  Hoffman,  35  Kan.  215, 
applying  the  Pennsylvania  law.  Com- 
pare supra,  IV,  D,  7. 

16.  See  supra,  IV,  E,  3,  d. 

17.  Wis.  St.,  1898,  §2896.  See  Sloane 
V.  Anderson,  57  Wis.  123,  13  N.  W. 
684. 

18.  Kan.— St.,  1909,  §6000.  Mich. 
Comp.  St.,  1897,  §10,299.  Neb.— Comp. 
St.,  1911,  §6994.  N.  J.— Comp.  St., 
1910,  p.  219.  Ohio.— Eev.  St.,  1910, 
§11,597.  Tenn.— Shannon 's  Code,  §4707. 
Tex.— Merritt  v.  Clow,  2  Tex.  582; 
Savle's  Civ.  St.,  1897,  art.  1349.  Wyo. 
Comp.  St.,  1910,  §4620.  Wis.— St.,  1898, 
§2896. 

Compare  supra,  IV,  D,  8. 

[a]  The  attorney  may  be  called  en 
to  file  his  warrant.  Sweesey  v.  Kitch- 
en, 80  Pa.  160;  Betz  v.  Valer,  15  Phila. 
(Pa.)  324. 
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[b]  Judgment  cannot  be  entered  on 
warrant  of  attorney  before  the  war- 
rants are  actually  filed  in  the  pro- 
thonotary's  office.  Chambers  v.  Denie, 
2  Pa.  421.  See  also  Fraley's  Appeal, 
76  Pa.  42. 

[ej  "In  every  case  in  order  to 
authorize  a  judgment  by  the  prothono- 
tary  under  this  statute  the  writing 
must  be  produced  and  exhibited  to  that 
officer,  and  ought  also  to  be  filed  of 
record  at  the  time  in  order  to  proper- 
ly vouch  the  judgment  which  is  en- 
tered upon  it.  Under  no  circumstances 
is  he  justified  in  giving  judgment 
upon  what  purports  to  be  merely  a 
copy."  Maloney  v.  White,  24  Pa.  Co. 
Ct.   23. 

[d]  The  authority  of  a  person  con- 
fessing a  ju<lgment  for  another  must 
appear  on  the  record.  Campbell  v. 
Cooper,  6  N.  J.  L.  142.  See  also  Cade 
V.  Young,  8  N.  J.  L.  369. 

[e]  Endorsement  of  Filing. — Where 
a  judgment  is  confessed  for  the  de- 
fendants, by  an  attorney  in  fact,  in 
pursuance  of  a  warrant  of  attorney  exe- 
cuted to  him  by  them,  and  where  it  ap- 
pears from  the  record  that  the  warrant 
of  attorney  was  in  fact  filed  in  court, 
the  neglect  of  the  clerk  to  endorse  the 
filing  upon  it,  will  not  prejudice  the 
rights  of  the  parties.  Such  an  omis- 
sion of  duty,  on  the  part  of  the  clerk 
is  cured  by  the  statute  of  amendments, 
after  judgment  by  cenfession.  Thomp- 
son &  Boyer  r.  Foster's  Admr.,  6  Ark. 
208.  See  generally  8  Standard  Peoc. 
983. 

19.  McPheeters  v.  Campbell,  5  Ind. 
107;    N.    J.    Comp.    St.,    1910,    p.    221; 
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amount  due  or  to  become  clue  on  the  note  or  bond,  and  that  the  plain- 
tiff is  the  holder  thereof  at  the  tirae.^''  Where  the  affidavit  is  not  by 
the  plaintiff,  but  some  one  in  his  behalf,  it  should  state  affiant's  means 
of  knowledge  and  why  it  is  not  made  by  the  plaintiff.^^ 

8.  Hearing  Before  Entry.  —  Where  a  warrant  to  confess  judgment 
authorizes  any  attorney  to  appear  and  confess  judgment  for  an  amount 
named,  the  defendant  has  no  standing  to  be  first  heard  before  entry 
of  judgment.^^ 

9.  Entry.-=^  —  a.     In  WJwse  Favor  Entered.  —  Where  the  note  is 


Smith  V.  Weaver,  75  N.  J.  L.  31,  66 
Atl.  941;  Keyes  v.  Smith,  67  N.  J.  L. 
190,  51  Atl,  122;  Admrs.  of  Latham 
V.  Lawrence,  11  N.  J.  L.  322;  Wood- 
ward V.  Cook,  6  N.  J.  L.  160.  Compare 
supra,   IV,  D,   9. 

[a]  It  is  sufficient  in  the  affidavit, 
required  upon  entering  a  judgment  by 
confession,  to  state  that  the  debt  is 
justly  due  without  stating  that  it  is 
justly  owing.  Eeading  v.  Eeading,  24 
N.  J.  L.  358. 

[b]  A  judgment  entered  by  con- 
fession upon  a  bond  with  warrant  of 
attorney  will  not  be  set  aside  because 
the  day  of  the  month  is  omitted  in 
the  jurat  of  the  affidavit.  Scudder  f. 
Coryell,   10  N.  J.  L.  340. 

[cj  Affidavit  (1)  held  insufficient, 
see  Keyes  v.  Smith,  67  N.  J.  L.  190, 
51  Atl.  122.  (2)  Held  siifficient,  see 
Smith  V.  Weaver,  75  N.  J.  L.  31,  66 
Atl.  941. 

[d]  Void  or  Voidable. — A  judgment 
by  confession  without  the  required  affi- 
davit is  held  void  in  Parker  v.  Griggs, 
4  N.  J.  L.  182,  and  Clapp  v.  Ely,  27 
N.  J.  L.  555.  But  in  Den  ex  rel.  Den 
Venderveere  v.  Gaston  and  Mason,  24 
N.  J.  L.  818,  such  a  judgment  is  held 
to  be  voidable  only  and  not  subject  to 
collateral  attack.  See  also  Dean  v. 
Thatcher,  32  N.  J.  L.  470. 

[e]  Applies  to  Justices'  Courts. 
English  V.  Sharpe,  15  N.  J.  L.  457.  See 
generallj'-  the  title  "Justices  of  the 
Peace." 

[f]  The  object  of  statute  "was  to 
prevent  the  signing  of  fraudulent  judg- 
ments, by  an  appeal  to  the  conscience 
of  the  plaintiff,  as  to  the  fairness  of 
the  transaction.  It  was  only  to  inter- 
pose an  additional  guard  against  fraud, 
and  was  never  intended  as  a  criterion 
by  which  the  fraud,  or  the  Tjona  fides, 
of  a  judgment,  was  to  be  tested.  Nor 
was  it  designed  to  introduce  a  new 
rule  of  law,  admitting  third  persons  to 
take  advantage  of  errors  or  irregulari- 


ties in  prior  judgments."  Evans  v. 
Adams,  15  N.  J.  L.  373. 

[gj  An  affidavit  stating  "that  the 
true  consideration  of  the  said  bond  is 
for  one  note  of  hand  bearing  date  the 
ISth  day  of  October,  1824,  for  one 
hundred  and  twenty  dollars,  payable  to 
the  said  Thomas  Latham,  six  months 
after  date,  with  interest,  which  said 
note  was  drawn  by  the  said  Thomas 
Lawrence,  jun.  and  also  for  a  book 
account  against  the  said  Thomas, 
amounting  to  one  hundred  and  twenty- 
eight  dollars,"  is  not  sufficient.  "A 
statement  of  the  manner  in  which  the 
debt  arose  is  obviously  called  for.  JNot 
merely  what  evidence  has  been  given 
of  the  debt,  which  is  all  a  promissory 
note  bespeaks;  but  what  is  the  price 
of  the  debt,  the  cause  of  the  indebted- 
ness. Thus  if  a  loan  of  money,  a  sale 
of  goods  or  lands,  a  difference  of  value 
in  the  exchange  of  horses,  or  what- 
soever else  it  may  be,  is  the  price  of 
the  debt  or  the  manner  in  which  it 
occurred,  the  affidavit  should  set  forth 
the  one  or  the  other  according  to  the 
fact,  and  in  so  doing,  general  terms 
may  be  used,  for  the  legislature  have 
not  required  a  speaification,  yet  must 
it  be  sufficiently  precise  to  disclose  the 
real  nature  of  the  transaction." 
Admrs.  of  Latham  v.  Lawrence,  11  N. 
J.  L.  322. 

[h]  Justly  Owing.  —  A  statement 
that  a  sum  waived  is  "justly  owing," 
is  evasive  and  not  the  equivalent  of 
"justlv  due."  Sloane  v.  Anderson,  57 
Wis.   123,   13   N.  W.   684,   15   N.  W.  21. 

20.  Sloane  v.  Anderson,  57  Wis.  123, 
13  N.  W.  684,  15  N.  W.  21. 

21.  McCabe  r.  Sumner,  40  Wis.  386, 
overruling  Blaikie  v.  Griswold,  10  Wis. 
293.  See  also  Sloane  v.  Anderson,  57 
Wis.  123,  13  N.  W.  684,  15  N.  W.  21; 
Pirie   v.   Hughes,  43   Wis.   531. 

22.  Mulhearn  v.  Eoach,  24  Pa.  Super. 
483. 

23.  Eendition,   entry   and   docketing 
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negotiable  judgment  may  be  confessed  in  favor  of  an  endorsee  as  well 
as  the  original  payee,^*  though  there  is  authority  to  the  contrary.^^ 
A  note  payable  to  order  with  a  warrant  to  confess  judgment  in  favor 
of  the  holder  of  the  note  will  authorize  a  confession  in  favor  of  a 
subsequent  holder.^*'  A  warrant  which  does  not  state  in  whose  favor 
judgment  on  the  note  may  be  confessed,  authorizes  judgment  in  favor 
of  the  payee  of  the  note  to  which  it  is  attached.^^  A  judgment  may 
be  entered  in  favor  of  the  legal  representative  of  the  person  for  whose 
benefit  the  warrant  is  given.^^ 

b.    Against  WJiom  Entered.  —  The  judgment  is  entered  against  the 
person  or  persons  who  executed  the  instrument,^^  and  the  confession 


of   judgments    generally,    see   infra,   X. 

24.  111.— Shepherd  v.  Wood,  73  111. 
App.  486.  Mo. — Jarrett  i\  Sippely,  157 
S.  W.  975;  Venum  v..  Mertens,  119  Mo. 
App.  461,  95  S.  W.  292.  Wis.— Half- 
hill  V.  Malick,  145  Wis.  200,  129  N,  W. 
1086. 

[a]  In  Pennsylvania  the  judgment 
may  be  entered  on  the  application  of 
any  person,  being  the  original  holder 
(or  assignee  of  such  holder)  of  a  note, 
bond  or  other  instrument  in  writing 
in  which  judgment  is  confessed.  Pur- 
don's  Dig.,  vol.   2,  p.   2036,   §1. 

25.  The  power  of  attorney  is  not 
negotiable,  and  becomes  invalid  when 
legal  title  to  note  is  transferred.  Os- 
born  V.  Hawley,  19  Ohio  130. 

[a]  In  Spenee  r.  Emerine,  46  Ohio 
St.  433,  21  N.  E.  866,  15  Am.  St.  Rep. 
634,  the  court  after  reviewing  the  Ohio 
authorities  on  this  point  said:  "It 
will  thus  be  seen,  that  where  it  has 
been  adjudged  by  the  court  that  a 
power  of  attorney  to  confess  a  judg- 
ment may  be  executed  in  favor  of  a 
party  other  than  the  payee,  it  has  been 
in  cases  where  authority  was  express- 
ly conferred  to  confess  a  judgment  in 
favor  of  a  legal  holder  or  holder  of  the 
note.  The  decisions  have  all  been  based 
upon  a  strict  interpretation  of  the 
power  granted,  without  aiding  any 
omission  or  defect  in  its  terms  by  lib- 
eral intendment  or  construction."  In 
this  case  a  warrant  of  attorney  at- 
tached to  a  sealed  note  payable  to  the 
payee  or  bearer,  authorized  "any  at- 
torney at  law,  at  any  time  after  the 
above  sum  becomes  due,  with  or  with- 
out process,  to  appear  for  us  in  any 
court  of  record  in  the  state  of  Ohio 
and  confess  judgment  against  us  for 
the  amount  then  due  thereon,  with  in- 
terest and  costs  and  to  release  all 
errors   and  right   of   appeal,"   was  to 
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confer  no  authority  to  confess  judg- 
ment against  the  maker  of  the  note 
in  favor  of  the  holder  to  whom  the 
payee  had  transferred  the  note  by  de- 
livery. 

[b]  In  Marsden  v.  Soper,  11  Ohio 
St.  503,  the  warrant  of  attorney  under 
which  judgment  was  confessed,  pur- 
ported to  authorize  such  confession  "in 
favor  of  any  holder  of  this  obliga- 
tion," at  any  time  after  the  same  be- 
came due;  but  the  court  questioned 
whether  such  a  warrant  of  attorney 
would  be  legally  operative,  to  author- 
ize the  confession  of  a  judgment  in 
favor  of  an  endorsee  of  such  note. 

[c]  Where  the  warrant  authorized 
entry  in  favor  of  a  designated  payee, 
it  was  held  that  this  did  not  author- 
ize entry  in  favor  of  a  transferee  of 
the  note.  Rasmussen  i*.  Hagler,  15  N. 
D.  542,  108  N.  W.  541. 

26.  Champlin  v.  Smith,  164  Pa.  481, 
30  Atl.  447. 

27.  Drake  v.  Simpson,  11  Ohio  Dec. 
(Reprint)    854. 

28.  A  warrant  given  to  a  bank  for 
the  entry  of  judgment  may  be  used 
by  the  trustees  authorized  by  statute 
to  close  the  affairs  of  the  bank,  after 
its  charter  has  expired.  Martin  v. 
Trustees,  etc.,  13  Ohio  250. 

[a]  When  a  confession  in  favor  of 
the  payee  is  authorized,  it  may  also 
be  in  favor  of  administrators  of 
payee.  Drake  v.  Simpson,  11  Onio  Dec. 
(Reprint)  854.  But  in  Patterson  v. 
Pyle  (Pa.),  17  Atl.  6,  where  it  was 
stipulated  in  a  lease  that  if  lessee 
should  violate  its  terms  then  judgment 
in  ejectment  in  favor  of  lessor  might 
be  entered,  the  court  held  that  this 
did  not  authorize  entry  in  favor  of 
the  executors  of  the  lessor. 

29.  The  duty  of  the  prothonotary  in 
entering  a  judgment  by  confession  on 
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must  be  entered  as  against  all  who  have  signed  the  power  or  warrant,^" 
unless  it  is  in  such  form  as  to  authorize  separate  judgments  against 
each  or  any  of  them,^^  and  therefore  in  case  of  the  death  of  one  of 
the  makers,  no  judgment  can  be  confessed  against  the  survivors.^^ 
e._  Time  of  Entry.  —(I.)  Generaliy.33  —  As  a  general  rule  the  con- 
fession may  be  had  only  at  such  time  as  is  provided  in  the  warrant.^* 


a  warrant  of  attorney,  under  the  act 
of  Feb.  24,  1806,  is  to  enter  it  against 
the  person  or  persons  who  executed  the 
same,  but  this  does  not  restrict  him 
to  the  name  or  names  appearing  in  full 
on  the  face  of  the  warrant.  Thus, 
where  a  judgment  note  has  been  signed 
with  a  firm  name  which  does  not  dis- 
close the  individual  names  of  the  part- 
ners, the  plaintiff  may  file  a  formal 
declaration  against  the  partnership  by 
its  title,  naming  the  individual  mem- 
bers, and  judgment  may  thus  be  con- 
fessed and  entered  by  the  prothonotary 
in  this  form.  Miller  v.  Eoyal  Flint 
Glass  Works,  172  Pa.  70,  33  Atl.  350. 

[a]  In  a  lease  to  two  lessees  stat- 
ing that  "the  party  of  the  second 
part"  authorizes  any  attorney  to  enter 
"their"  appearance  and  confess  judg- 
ment, gives  authority  to  confess  judg- 
ment against  both  lessees.  Frank  v. 
Thomas,   35   111.   App.   547. 

[b]  In  Bernstein  v.  Curran,  99  111. 
App.  179,  it  was  held  that  a  warrant 
executed  by  A.  B.  &  Co.,  a  corporation, 
would  not  authorize  the  confession  of 
a  judgment  against  A.  B.  individually, 
the  court  in  its  opinion  saying:  "A 
court  has,  without  a  confession  by  the 
defendant  or  his  attorney,  no  power 
to  enter  judgment  by  confession."  For 
a  similar  holding  see  Eddy  v.  Smiley, 
26  Pa.  Super.  318. 

30.  Del. — Vincent  v.  Herbert,  2 
Houst.  425.  m.— Mayer  v.  Pick,  192 
111.  561,  61  N.  E.  416,  85  Am.  St.  Eep. 
352;  Barron  v.  Kimball,  124  111.  App. 
268;  Maver  v.  Pick,  92  111.  App,  189. 
Wis.— Kahn  v.  Lesser,  97  Wis.  217,  72 
N.   W.   739. 

[a]  A  warrant  of  attorney  given  hj 
two  persons  authorizing  an  attorney  to 
appear  to  an  action  to  be  brought 
"against  us"  and  confess  judgment 
"against  us"  will  not  authorize  the 
confession  and  entry  of  a  judgment 
against  one  of  them,  even  though  one 
of  them  be  dead  at  the  time  judgment 
is  entered.  Hunt  v.  Chamberlain,  8 
N.  J.  L.   336,  14  Am.  Dee.  427. 

[b]  Under  the  rule  that  the  author- 


ity must  be  strictly  pursued,  it  has 
been  held  that  a  warrant  of  attorney 
given  by  two  persons  and  authorizing 
the  entry  of  judgment  against  them 
will  not  authorize  the  confession  and 
entry  of  judgment  against  one  of  them 
alone.  The  judgment  must  be  against 
the  two  jointly.  The  reason  for  this 
is  that  such  only  was  the  judgment 
authorized  by  the  persons  creating  the 
power.  N.  J. — Hunt  v.  Chamberlain,  8 
N.  J.  L.  336,  14  Am.  Dec.  427.  N.  Y. 
Manufacturers  &  M.  Bank  v.  St.  John, 
5  Hill  497.  N.  D. — Easmussen  v.  Hag- 
ler,  15  N.  D.  542,  108  N.  W.  541.  Wis. 
Kahn  v.  Lesser,  97  Wis.  217,  72  N.  W. 
739. 

[c]  A  joint  and  several  promissory 
note  was  executed  by  seven  persons 
and  made  payable  on  the  order  of  two 
of  the  makers  by  whom  it  was  en- 
dorsed to  a  third  person.  Under  a 
warrant  of  attorney  to  confess  a  judg- 
ment upon  such  note,  according  to  its 
tenor  and  effect,  it  was  held  that  the 
power  was  substantially  pursued  in  the 
confession  of  a  judgment  against  five 
of  the  makers  jointly,  excluding  the 
two  on  whose  order  the  note  was  made 
payable.  Knox  v.  Winsted  Sav.  Bank, 
57  111.  330. 

31.  See  supra,  TV,  E,  3. 

32.  Kloeckner  v.  Schafer,  110  111. 
App.  391;  Hunt  f.  Chamberlain,  8  N. 
J.  L.  336,  14  Am.  Dec.  427.  Contra. 
Croasdell  v.  Tallant,  83  Pa.  193. 

As  to  entry  after  death  of  debtor, 
see  -infra,  IV,  E,  9,  e,   (I), 

33.  Time  of  entry  of  judgments  gen- 
erally, see  infra,  X,  B,  4. 

34.  Shepherd  v.  Wood,  73  111.  App. 
486;  Bannon  v.  People,  1  111.  App.  496. 
See  also  Stokely  v.  Robinson,  34  Pa. 
316. 

fa]  Premature  Entry.  —  The  rule 
that  where  a  judgment  is  prematurely 
entered,  as  upon  a  note  before  its  ma- 
turity, the  error  does  not  go  to  the 
jurisdiction  but  is  an  irregularity  mere- 
\y,  which  may  be  waived,  is  applicable 
to  a  judgment  entered  upon  a  warrant 
of  attorney;   and  a  duly  authorized  re- 
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In  the  absence  of  a  restriction  or  condition  to  the  contrary,  it  has 
been  held  that  judgment  may  be  entered  upon  a  warrant  of  attorney 
before  maturity  of  the  debt,  but  execution  cannot  issue  until  there 
has  been  a  default  in  payment  ;^^  there  is  authority,  however,  to  the 
eontrary.^^  But  a  judgment  may  be  confessed  at  any  time  under  a 
power  which  authorizes  a  confession  at  any  time  after  date,  although 
the  obligation  may  not  be  yet  due,^^  or  an  extension  of  the  time  of 
payment  has  not  expired.^^  Following  the  general  practice  as  to  con- 
fession of  judgments,  a  confession  under  a  power  of  attorney  may 
be  entered  in  vacation.^^  Where  the  warrant  of  attorney  permits  the 
judgment  to  be  confessed  in  term  time  or  vacation,  it  is  for  the  holder 
of  the  note  to  elect  when  the  judgment  should  be  confessed.'*"    Where 


lease  of  errors,  appearing  of  record,  is 
a  waiver  of  the  irregularity.  Marshall 
&  lllsley  Bank  v.  Milwaukee  Worsted 
Mills,  84  Wis.  23,  53  N.  W.  1126.  But 
see  contra  Waterman  &  Hall  v.  Jones, 
28  111.  54;  Lewis  v.  Moon,  1  Ohio  Cir. 
Ct.   211. 

[b]  A  warrant  to  confess  judgment 
"as  of  the  last,  next,  or  any  subsequent 
term"  authorizes  entry  at  the  existing 
or  present  term.  Montelius  v.  Montelius, 
Bright.   (Pa.)  79. 

35.  Safe  Deposit  Co.  v.  Eau,  153  Pa. 
488,  26  Atl.  220;  Volkenand  v.  Drum, 
143  Pa.  525,  22  Atl.   881. 

[a]  The  provision  in  a  judgment 
note  that  upon  a  confession  of  judg- 
ment execution  should  be  stayed  until 
a  certain  date,  which  was  the  date  of 
its  maturity  did  not  limit  the  power  to 
confess  judgment  to  a  time  prior  to 
that  date,  but  simply  indicated  an  in- 
tention that  no  execution  should  issue 
prior  to  maturity  of  the  debt.  Cuvken- 
dall  V.  Doe,  129  Iowa  453,  105  N.  W. 
698,  113  Am.  St.  Eep.  473,  3  L.  E.  A. 
(N.   S.)    449. 

36.  Lewis  v.  Moon,  1  Ohio  C.  C.  211, 
citing  Spier  v.  Corll,  33  Ohio  St.  236. 
See  also  Sterling  v.  Fleming,  53  N.  J. 
L.   652,   24  Atl.   1001. 

[a]  A  power  of  attorney,  authoriz- 
ing one  to  appear  in  court  and  confess 
judgment,  does  not  authorize  the  entry 
of  an  appearance  before  the  note  be- 
comes due,  and  an  appearance  prema- 
turely entered  by  virtue  of  such  a  war- 
rant, confers  on  the  court  in  which  it 
is  entered  no  jurisdiction  of  the  person 
of  the  maker.  Waterman  &  Hall  v. 
Jones,  28  111.  54. 

[b]  Where  days  of  grace  are  al- 
lowed, judgment  cannot  be  entered  un- 
til they  have  expired.  Bannan  v.  Peo- 
ple, 1  Til.  App.  496;  Lewis  v.  Moon,  1 
Ohio  Cir.  Ct.  211. 
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37.  McDonald  r.  Chisholm,  131  111. 
273,  23  ^'.  E.  596;  Allport  v.  Meutsch, 
166  111.  App.  172;  Alldritt  v.  First  Nat. 
Bank,  22  111.  App.  192;  Towle  v.  Gonter, 
5  111.  App.  409. 

[a]  Where  the  power  authorizes  a 
confession  "at  any  time  hereafter"  the 
judgment  may  be  entered  on  the  same 
dav  as  the  execution  of  the  note  and 
power.  Thomas  v.  Mueller,  106  111.  36; 
Cummins  v.  Holmes,  11  111.  App.  158. 

[b]  But  where  the  power  of  attor- 
ney authorizes  the  entry  of  judgment 
at  any  time  from  and  after  the  day  of 
its  execution,  the  day  of  its  execution 
is  excluded,  and  a  judgment  entered  on 
that  dav  is  void.  Waterman  v.  Jones, 
28  111.  54,  and  White  v.  Jones,  38  111. 
159. 

[c]  "A  warrant  of  attorney  em- 
bodied in  a  note  not  presently  due  au- 
thorizing the  confession  of  judgment 
at  any  time  'for  such  sum  as  shall  ap- 
pear to  be  unpaid  thereon,  whether  the 
same  be  then  due  or  to  become  due,' 
is  construed  to  authorize  only  such 
judgment  as  declares  the  existing  im- 
maturity." Eeeves  &  Co.  v.  Kroll,  133 
Wis.   196,  113  N.  W.  440  . 

38.  Alldritt  v.  First  Nat.  Bank  of 
Morrison,  22  111.  App.  24. 

39.  See  supra,  IV,  D,  10,  b,  (II); 
and  Dosnovers  Shoe  Co.  v.  First  Nat. 
Bank,  1S8  111.  312,  58  N.  E.  994. 

[a]  A  note  providing  for  a  confes- 
sion of  judgment  thereon  "as  of  the 
last  week,  or  any  other  subsequent 
term  or  time  after  the  date  hereof" 
authorized  confession  of  judgment  in 
vacation.  Cuvkendall  r.  Doe,  129  Iowa 
453,  105  N.  W.  698,  113  Am.  St.  Eep. 
473,  3  L.  E.  A.  (N.  S.)  449. 

40.  Cassem  v.  Brown,  74  HI.  App. 
346. 
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the  entry  of  judgment  is  a  merely  ministerial  act  it  has  been  held 
that  it  may  be  done  on  a  legal  holiday.*^ 

After  Death — A  judgment  by  confession  on  warrant  must  be  entered 
of  record  in  the  debtor's  lifetime.*^ 

(II.)  After  Lappe  of  Time.  —  Statutes  or  rules  of  court  sometimes  pro- 
vide that  if  judgment  is  not  entered  within  a  given  time  that  it  may 
be  entered  thereafter  only  upon  certain  conditions  specified  in  the 
statute.'*^  And  it  seems  that  at  common  law  a  judgment  could  not 
be  confessed  on  a  warrant  of  attorney  after  a  year  and  a  day  unless 
an  affidavit  was  filed  showing  that  the  debtor  was  still  alive  and  some 
portion  of  the  debt  still  due.^*  But  this  rule  does  not  apply  where 
the  power  is  coupled  with  an  interest  and  supported  by  consideration, 
and  necessary  to  effectuate  the  security  to  which  it  attaches,*^  and  it 
is  held  that  the  court  cannot  presume  that  a  warrant  of  attorney  is 
void  after  a  number  of  years.^^ 

(III.)  Nunc  Pro  Tunc.  —A  nunc  pro  tunc  order  has  been  refused 
where  the  signature  of  the  judge  was  omitted  from  the  original  entry .*^ 


41.  Paine  &  Co.  v.  Fesco  &  Co.,  1 
Pa.  Co.  Ct.  562.  But  see  the  title  "Sun- 
day and  Holidays." 

42.  Wood  V.  Hopkins,  3  N.  J.  L. 
263. 

[a]  A  judgment  entered  upon  a 
bond  with  warrant  of  attorney  to  con- 
fess judgment,  after  the  death  of  the 
obligor,  will  be  set  aside  as  irregular. 
If  the  obligor  was  insolvent  at  his  de- 
cease, a  creditor  may  move  to  have  the 
judgment  set  aside.  Milnor  v.  Milnor, 
9  N.  J.  L.  93. 

43.  Affidavit  that  the  warrant  was 
duly  executed,  that  the  defendant  is 
living,  and  that  the  debt  or  part  of  it 
is  unsatisfied  (N.  J.  Comp.  St.,  1910, 
p.  221),  after  ten  years'  leave  of  court 
is  necessary.  See  also  Eakin  v.  Smith, 
21  N.  J.  L.  97. 

[a]  A  rule  of  court  which  provides 
that  if  a  warrant  of  attorney  to  con- 
fess judgment  "be  above  twenty  years 
old  there  must  be.  a  rule  to  show  cause, 
and  that  must  be  served  upon  the 
party,  if  he  is  to  be  found  within  the 
state,"  is  a  valid  rule.  Bierly  v. 
Hamor,   50   Pa.   Super.   124. 

44.  Lushington  v.  Waller,  1  H.  Blk. 
94;  Anon.,  6  Mod.  212,  87  Eng.  Eeprint 
964;  Oades  v.  Woodward,  7  Mod.  93,  87 
Eng.  Eeprint  1116;  Tidd's  Prac.  492, 
552-3,  599. 

[a]  In  Hinds  V.  Hopkins,  28  111. 
344,  351,  the  court  after  stating  the 
common  law  rule  said:  "The  reasons 
which  induced  the  British  courts  to 
adopt  such  a  rule  of  practice  would 
seem  to  apply  with  equal  force  in  our 
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courts.  After  a  year  has  elapsed,  the 
court  should  be  informed  that  the  debt- 
or is  still  living,  and  that  the  debt,  or 
at  least  some  portion  of  it,  is  still  un- 
paid. This  is  necessary  to  prevent 
great  and  almost  irreparable  frauds  in 
many  cases."  But  see  Cross  f.  Moffatt, 
11  Colo.  210,  17  Pac.  771,  which  re- 
pudiates the  English  rule. 

[b]  The  rule  does  not  go  to  the 
question  of  power  but  to  the  regularity 
of  execution  of  the  power.  It  is  a  rule 
of  presumption  which,  like  other  pre- 
sumptions, may  be  rebutted.  Halfhill 
V.  Malick,  145  Wis.  200,  129  N.  W.  1086. 
.  [c]  A  judgment  entered  after  a 
year  and  a  day  will  not  be  set  aside 
unless  some  equitable  ground  of  relief 
is  shown.  Alldritt  r.  First  Nat.  Bank 
of  Morrison,  22  111.  App.  24. 

45.  Halfhill  v.  Malick,  145  Wis.  200, 
129  N.  W.  1086.  See  also  Wight  v.  Al- 
den,  3  How.  Pr.  (N.  Y.)   213. 

46.  Cross  V.  Moffat,  11  Colo.  210,  17 
Pac.  771. 

47.  A  judgment  was  entered  by  the 
clerk  of  a  circuit  court  upon  a  war- 
rant of  attorney,  on  the  17th  day  of 
January,  1855,  but  was  not  signed  by 
the  judge  or  court  commissioner,  and 
was  therefore  a  nullity.  It  was  held 
that  the  circuit  court  had  no  power,  in 
May  1861,  upon  motion,  to  order  that 
the  judgment  should  be  then  signed  by 
the  proper  officer  nunc  pro  tunc,  and 
should  be  valid  from  the  day  it  was 
entered,  saving  the  right  of  appeal  or 
writ  of  error  the  same  as  if  the  judg- 
ment had  been  signed  at  the   date  of 
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d.  Place  of  Entry.  —  A  general  power  or  warrant  of  attorney  does 
not  authorize  the  entry  of  a  judgment  in  another  state,*®  though  it 
has  been  held  to  the  contrary.*^  And  where  a  warrant  or  power  of 
attorney  to  confess  judgment  is  regarded  as  pertaining  to  the  remedy, 
and  therefore  governed  by  the  law  of  the  forum,  a  contract  made  in 
another  state  authorizing  a  confession  to  be  made  by  an  attorney  "\\all 
not  be  enforced  in  a  state  where  an  attorney  does  not  have  this 
power.^°  Where  a  warrant  shows  on  its  face  that  it  is  only  intended 
to  be  used  in  a  particular  state,  it  cannot  be  executed  in  another." 

10.  Form  and  Amount  of  Judgment.^-  —  a.  In  General.  —  In  some 
states  there  are  special  statutory  requirements  as  to  the  form  of  the 
judgment.^^  It  has  been  held  that  the  judgment  must  be  entered  in 
the  full  name  of  the  person  entitled  thereto,  where  he  is  merely  an 
assignee,  even  though  the  note  and  accompanying  power  may  have 
been  assigned  to  him  by  the  initials  of  his  Christian  name.^*    Where 


the  order  and  saving  also  the  rights 
of  immediate  j3ona  fide  purchasers  of 
real  estate  of  the  judgment  debtor. 
Fairchild   r.   Dean,   15   Wis.   206. 

As  to  amendments  generally  see  in- 
fra, XIII. 

48.  M.  &  M.  Bank  v.  St.  John,  5  Hill 
(N.  Y.)  497;  M.  &  M.  Bank  v.  Boyd,  3 
Denio  257;  Davis  v.  Packer,  8  Ohio  C. 
C.  107;  Carlin  v.  Taylor,  7  Lea  (Tenn.) 
666. 

Place  of  entry  of  judgments  gener- 
ally, see  infra,  X,  B. 

49.  Pirie  r.  Stern,  97  Wis.  150,  72 
N.  W.  370,  65  Am.  St.  Eep.  103,  where 
the  court  says:  "The  business  rela- 
tions between  the  various  states  are 
vejy  close,  and  growing  closer  every 
year;  and  if  it  be  true  that  a  judgment 
note,  in  general  terms,  taken  in  one 
state,  cannot  be  used  in  another,  then, 
certainly,  its  usefulness  will  be  very 
seriously  impaired.  Two  decisions  only, 
so  far  as  we  know,  justify  this  conten- 
tion, viz.  Carlin  r.  Taylor,  7  Lea.  666, 
and  Davis  v.  Packer,  8  Ohio  Cir.  Ct. 
107.  In  the  Tennessee  case  it  was  held 
that  a  warrant  authorizing  any  attor- 
ney in  the  United  States  or  elsewhere 
to  confess  judgment  was  void  for  'com- 
prehensive uncertainty.'  The  Ohio 
case  holds  that  a  general  power  of  at- 
torney executed  in  Illinois  authorizing 
the  entry  of  judgment  in  any  court  of 
record  does  not  authorize  the  entry  of 
judgment  in  an  Ohio  court.  We  are  not 
satisfied  with  the  reasoning  in  either 
of  these  cases.  We  are  unable  to  see 
any  reason  why  a  debtor  may  not  give 
a  general  warrant  of  attorney  to  his 
creditor  authorizing  the  entry  of  judg- 
ment in  'any  court'  that  the  creditor 
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may  choose,  and  why  such  power  should 
be  held  void  as  comprehensively  uncer- 
tain is  not  clear.  The  very  fact  that 
judgment  may  be  entered  in  one  state 
as  well  as  another  gives  added  value  to 
the  security,  and  was  doubtless  intend- 
ed so  to  do.  Certainly,  when  the  war- 
rant authorizes  the  entry  of  judgment 
in  'any  court  of  record,'  the  authority 
given  is  clear  and  explicit  enough  to 
satisfy  the  most  fastidious.  The  power 
is  very  broad  and  sweeping,  but  it  is  at 
the  same  time  clear  and  explicit,"  and 
in  this  case  it  was  also  held  that  the 
fact  that  the  judgment  note  waived 
the  benefits  of  the  exemption  laws  of 
the  state  where  made  would  not  show 
an  intention  to  limit  the  operation  of 
the  warrant  to  that  state. 

50.  Hamilton  r.'  Schoenberger,  47 
Towa  385,  cited  and  approved  in  George 
D.  Hartcr  Bank  r.  Straus,  170  Fed.  489. 

As  to  law  governing  a  warrant  of  at- 
tornev  to  confess  judgment,  see  supra, 
IV,  E,  1. 

51.  M.  &  M.  Bank  v.  St.  John,  5  Hill 
(X.  T.)   497. 

52.  Form  and  sufficiency  of  judg- 
ments generally,  see  infra,  XL 

53.  See  N.  J.  Comp.  St.,  1910,  p. 
220;  Sayles  Civ.  St.  (Tex.),  1897,  art. 
1349;  and  the  statutes  generally. 

fa]  In  Pennsylvania,  an  entry  by  a 
prothonotary  on  his  docket,  of  a  suit 
and  that  a  judgment  bond  was  filed  of 
record  therein,  stating  the  particulars 
of  it  and  the  date  of  entry,  is  a  good 
entrv  of  a  judgment.  Helvete  v.  Rapp, 
7  Serg.  &  R.  (Pa.)  306.  See  Com.  v. 
Cohard,  1  Rawle  249. 

54.  Dickerson  t".  Kellev,  3  Penne. 
(Del.)    69,  50  Atl.  512,  judgment  void. 
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partners  give  a  warrant  or  power  to  confess  judgment,  the  judgment 
may  be  entered  by  them  individually.^^  Wliether  the  judgment  must 
be  signed  depends  upon  the  statute.^*' 

The  amount  for  which  the  judgment  is  confessed  must  be  authorized 
by  and  in  conformity  -wdth  the  stipulations  of  the  warrant  or  power 
of  attorney.^''' 

b.  Where  there  are  several  confessions  separate  judgments  should 
be  entered.^^  But  where  several  powers  of  attorney  are  given  to  con- 
fess judgment  on  several  debts  in  favor  of,  and  against  the  same 
parties,  it  is  competent  and  proper  for  the  court  to  consolidate  them, 
and  enter  but  one  judgment.^® 

c.  Costs  and  Attorney's  Fees.  —  Costs  have  been  included  in  the 
judgment,*'"  and  if  the  warrant  of  attorney  authorize  attorney's  fees 
to  be  included  in  the  judgment,  they  may  properly  be  included/'^ 
And  where  the  stipulation  merely  calls  for  "a  reasonable  attorney's 
fee,"  it  is  for  the  court  to  determine  as  to  the  reasonableness  thereof.*'- 

11.  Record  or  Roll.  —  What  constitutes  the  record  or  judgment 
roll  depends  entirely  upon  the  statute.®^ 


55.  Scudder  r.  Coryell,  10  X.  J.  L. 
340. 

56.  See  generally  infra,  XI,  and  Half- 
hill  V.  Maliek,  145  Wis.  200,  129  N.  W. 
1086;  FaircMld  v.  Dean,  13  Wis.  329, 
s.  c.  15  Wis.  329. 

57.  See  Flomerfelt  v.  Zellers,  7  N.  J. 
L.  153,  judgment  not  void  but  voidable. 

[a]  The  judgment  is  entered  "for 
the  amount  which,  from  the  face  of  the 
instrument,  may  appear  to  be  due." 
Purdon's  Pa.  Dig.,  Vol.  2,  p.  2036,  §1; 
Hope  V.  Everhart,  70  Pa.  231;  Zimmer- 
man V.  Challenger,  30  Pa.  Co.  Ct.  604. 

[b]  Where  a  judgment  under  a  war- 
I'ant  of  attorney  contained  in  a  bond, 
is  entered,  not  for  the  amount  of  the 
penalty,  but  for  the  amount  of  the  real 
debt,  such  entry  of  judgment  is  irreg- 
ular in  as  much  as  it  should  have  been 
entered  in  the  amount  of  the  penalty 
of  the  bond  to  be  released  upon  the 
payment  of  the  amount  actually  due; 
but  if  the  record  shows  on  its  face  the 
amount  of  the  penalty  and  the  amount 
owing  is  not  denied,  and  there  is  no 
other  defense,  the  court  will  permit  the 
record  to  be  amended  so  as  to  conform 
to  the  proper  practice.  Keech  Co.  r. 
O'Herron,   41   Pa.   Super.    108. 

[c]  For  Amount  Due. — A  warrant 
to  confess  judgment  upon  a  note  "for 
such  amount  as  may  appear  to  be  un- 
paid thereon,"  authorizes  judgment  to 
be  confessed  only  for  the  amount  actu- 
allv  due.  Reid  v.  Southworth,  71  Wis. 
288,  36  N.  W.  866.  See  also  Dilley  v. 
Van   Wie,  6   Wis.   209. 


[d]  Deduction  of  Credits.— (1)  If  a 
power  of  attorney  is  executed  author- 
izing the  confession  of  judgment  on  a 
certain  promissory  note,  describing  it, 
for  the  amount  due  thereon,  and  there 
are  credits  upon  the  note,  upon  applica- 
tion to  confess  judgment  the  court  will 
be  authorized  to  deduct  the  payments 
and  enter  a  judgment  for  the  balance 
due.  Fortune  v.  Bartolomei,  164  111.  51, 
45  N.  E.  274.  (2)  The  same  rule  would 
apply  to  a  lease.  When  application  is 
made  for  judgment  the  lease  will  be  ex- 
amined, the  credits  deducted  and  a 
judgment  entered  for  the  remaining 
balance,  whatever  it  may  be.  Fortune 
V.  Bartolomei,  164  111.  51,  45  N.  E.  274. 

58.  Moyer  Bros.  v.  Wren,  9  Pa.  Co. 
Ct.  441. 

59.  Genestelle  r.  Waugh  &  Corthron, 
11   Mo.   367. 

60.  In  Second  Ward  Sav.  Bank  v. 
Schranck,  97  Wis.  250,  73  N.  W.  31, 
39  L.  E.  A.  569,  the  court  refused  to 
open  a  judgment  upon  a  warrant  of  at- 
torney because  it  included  costs. 

The  error,  if  any,  in  taxing  costs  in 
a  judgment  entered  by  warrant  of  at- 
torney is  cured  hy  the  plaintiff's  remit- 
ting the  objectionable  amount  after  the 
entrv  of  the  judgment.  Second  Ward 
Sav."  Bank  r.  Schranck,  97  Wis.  250,  73 
N.   W.   31,   39   L.   E.   A.   569. 

61.  Ball  r.  Miller,  38  III.  110;  Lemon 
V.  Longabaugh,  4  Pa.  Co.  Ct.  546. 

62.  Campbell  v.  Goddard,  117  HI. 
251,  7  N.  E.  640. 

63.  Compare  supra,  IV,  D,  12. 
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F.  Review.  —  Some  statutes  provide  that  either  party  has  a  right 
to  appeal  from  a  confession  of  judgment,  without  reserving  the  right 
to  do  so,  in  cases  where  an  appeal  is  allowed  by  law,*'*  though  many 
of  the  states  do  not  allow  an  appeal  from  a  judgment  by  confession, 
some  of  the  provisions  declaring  that  a  confession  shall  operate  as  a 
release  of  errors. ^^    The  appealability  of  orders  made  after  the  entry 


[a]  It  is  not  necessary  that  it 
should  api">ear  ui^on  the  record,  that  the 
bond  and  warrant  of  attorney  were 
produced  before  the  judge  at  the  time 
of  entering  the  judgment.  Burroughs 
V.  Condit,  6  N.  J.  L.  300. 

[b]  If  judgment  be  confessed  in  a 
suit  under  terms,  they  are  part  of  the 
record  of  the  judgment  and  qualify  it. 
Hageman  r.  Salisberry,  74  Pa.  280. 

[c]  The  provisions  of  a  statute  that 
the  warrant  ©f  attorney  under  which 
judgment  is  confessed  shall  be  made  a 
part  of  the  judgment  roll,  and  that  the 
affidavit  therein  required  shall  be  at- 
tached to  the  complaint,  does  not  ap- 
ply to  a  judgment  confessed  in  another 
state  where  the  statute  does  not  call 
for  an  affidavit  and  only  requires  that 
the  original  or  a  copy  of  the  warrant 
shall  be  filed  with  the  clerk.  Halfhill 
V.  Malick,  145  Wis.  200,  129  N.  W. 
1086. 

[d]  The  note  upon  which  a  judg- 
ment is  confessed  under  a  warrant  of 
attorney  is  not  by  law  a  part  of  the 
record  or  judgment  roll.  Eeid  v.  Case, 
14  Wis.  429. 

64.  Ga.  Code,  1911,  §5956;  Troxel  v. 
Clark,  9  Iowa  201. 

[a]  Though  a  judgment  by  confes- 
sion be  entered  by  the  clerk  it  is  not 
to  be  treated  as  if  rendered  by  him, 
but  by  the  court  and  is  subject  to 
revision  in  the  supreme  court  in  the 
same  manner  as  any  other  judgment  of 
an  inferior  coui-t.  Edgar  r.  Greer,  7 
Iowa  136. 

[b]  In  Storey  v.  Nichols,  22  Tex. 
87,  it  is  said:  "The  rule  that  a  con- 
fession of  judgment  waives  all  errors 
in  the  judgment  is  itself  subject  to 
limitation  and  restriction,  necessarily 
implied.  Hart  Dig.,  art.  771.  In  the 
case  of  Montgomery  r.  Barnett,  8  Tex. 
143,  it  was  decided  that  a  confession 
of  judgment,  made  without  service  of 
process  and  before  the  filing  of  a  peti- 
tion, was  contrary  to  law;  and  that 
the  error  therein  was  not  waived  by 
the  judgment  upon  confession  being  en- 
tered.    So,  in  such  case,  where  the  af- 
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fidavit  to  the  justness  of  the  debt  is 
wanting.  Hopkins  f.  Howard,  12  Tex. 
7.  So,  too,  if  a  cause  of  action  is  set 
out  in  the  petition,  on  an  open  ac- 
count, for  two  hundred  dollars,  and  a 
judgment  is  expressly  confessed  on  a 
note  for  three  thousand  dollars,  it  can 
hardly  be  doubted  but  that  this  judg- 
ment would  be  held  to  be  erroneous; 
because  for  this  last  cause  of  action 
there  would  have  been  no  petition,  no 
])rocoss,  and  no  affidavit,  as  required  by 
law." 

[c]  A  confession  of  judgment  is  not 
a  waiver  of  errors  where  the  confes- 
sion itself  is  not  made  conformably  to 
law.  Montgomery  v.  Barnett,  8  Tex. 
143. 

65.  Ala.— Code,  1907,  §2892;  Winkler 
Brokerage  Co.  r.  Courson,  160  Ala.  374, 
49  So.  341;  Wilson  t:  Collins,  9  Ala. 
127.  111.— Hall  r.  Jones,  32  111.  38. 
Miss.— Code,  1906,  §33.  But  this  held 
inapplicable  to  justice's  courts.  James 
r.  Woods,  65  Miss.  528,  5  So.  106. 
Nev.— Comp.  St.,  1911,  §6996.  Ohio. 
Gen.  Code,  1910,  §§10,396,  11,596.  Ore. 
Lord's  Laws,  §549;  Fassman  r.  Baum- 
gartner,  3  Ore.  469.  Tenn. — Shannon's 
Code,  §§4707,  4835;  Williams  r.  Neil, 
4  Heisk.  279.  Va.— Code,  1904,  §3448; 
Richardson's  Exrs.  r.  Jones,  12  Gratt. 
53.     Wye— Comp.  St.,  1910,  §4619. 

[a]  A  confession  of  judgment  on  a 
forthcoming  bond  is  a  release  of  all 
errors  in  the  previous  proceedings. 
Stanard  r.  Timberlake,  3  Leigh  (30 
Va.)    681. 

[b]  Where  the  cognovit  waived  all 
errors,  a  writ  of  error  will  not  lie  to 
review  a  judgment  by  confession.  Hall 
r.  Hamilton,  74  111.  437;  Caruthers  r. 
Niblack,  73  111.  App.  199;  Werkmeister 
r.  Beaumont,  46  111.  App.  369;  Frear  v. 
Commercial  Nat.  Bank,  73  111.  473; 
Little  V.  Dyer,  35  111.  App.  85. 

fc]  No  appeal  allowed  to  a  judg- 
ment by  confession  in  a  justice  court. 
Ind.— Burns'  Ann.  St.,  §178.  Kan. 
Gen.  St.,  1909,  §6496.  Mo.— Eev.  St., 
1909,  §7567. 
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of  judgment  are  governed  by  the  statutes  and  general  rules  elsewhere 
discussed.^*' 

G.  Enforcement.  —  A  judgment  by  confession  will  authorize  the 
same  proceedings  for  its  enforcement  as  judgments  rendered  in  actions 
regularly  brought  and  prosecuted.^'' 

When  judgment  is  given  so  as  to  be  payable  in  installments.executions  may 
issue  to  enforce  the  payment  of  such  installments  as  they  become 
due.^^  _  If  there  be  a  joint  judgment,  it  must  be  followed  by  a  joint 
execution;  and  a  several  execution  issued  on  such  judgment  will  be 
quashed.^^  But  an  execution  upon  a  judgment  confessed  by  a  third 
person  to  satisfy  a  fine  and  costs  imposed  on  one  convicted  of  an 
offense  can  only  issue  against  the  person  who  has  confessed  the  judg- 
ment, and  not  against  him  jointly  with  the  person  against  whom  the 
fine  and  costs  were  awarded.'^*' 

H.  Opening  and  Vacating."  —  1.  Jurisdiction  and  General  State- 
ment. —  The  trial  court  has  equitable  jurisdiction  to  open  and  vacate 
a  judgment  entered  by  confession,  sufficient  grounds  existing  there- 
for ;  the  application,  it  is  true,  is  addressed  to  the  sound  legal  discretion 
of  the  court,^^  and  only  an  abuse  of  this  discretion  will  warrant  a 


66.  See  2  Standard  Proc.  167,   182. 

[a]  An  order  refusing  to  vacate  a 
judgment  on  cognovit  is  an  order  af- 
fecting a  substantial  right  made  upon 
a  summary  application  after  judgment, 
and  is  therefore  appealable  under  subd. 
2,  sec.  1,  ch.  212,  Wisconsin  Laws  of 
1895,  even  though  the  judgment  was 
for  less  than  $100.00  and  for  that  rea- 
son not  appealable.  Purcell  v.  Kleaver, 
98  Wis.  102,  73  N.  W.  322. 

[b]  Orders  Granting  or  Denying 
Motion  for  Amendment  Nunc  Pro  Tunc. 
Where  a  judgment  was  entered  but  not 
signed  by  a  judge  or  commissioner,  a 
denial  of  a  motion  five  years  later  to 
allow  a  judge  or  commissioner  to  sign 
the  judgment  nunc  pro  tune,  is  not 
appealable.  Fairchild  v.  Dean,  13  Wis. 
329.  But  the  granting  of  such  motion 
is  appealable.  Fairchild  v.  Dean,  15 
Wis.   206. 

67.  Ark.— Dig.  St.,  §6251.  Kan. 
Gen.  St.,  1909,  §5999.  Neb.— Comp. 
St.,  1911,  §6993.  N.  Y.— Code  Civ. 
Proc,  §1276.  N.  D.— Eev.  Codes,  1905, 
§7844.  Ohio.— Gen.  Code,  1910,  §11,596. 
S.  C— Code  Civ.  Proc,  1902,  §385. 
S.  D.— Comp.  Laws,  1910,  Code  Civ. 
Proc,  §786.  Wash.— Eem.  &  Ball. 
Code,  §3419.  Wis.— St.,  1898,  §2896. 
Wye— Comp.  St.,  1910,  §4619. 

See  generally  the  title  "Judgments 
and  Decrees,  Enforcement  of." 

68.  Lord's  Ore.  Laws,  §192.  See 
also:  N.  D.— Rev.  Code,  1905,  §7844. 
S.    0.— Code    Civ.     Proc,     1902,     §385. 


S.    D.— Comp.    Laws,    1910,     Code     Civ. 
Proc,   §786. 

69.  Bovken  v.  State,  3  Yerg.  (Tenn.) 
426. 

70.  Flemming  v.  Davton,  50  N.  C. 
453. 

71.  Opening  and  vacating  judgments 
generally,  see  infra,  XIV. 

Setting  aside  decrees    pro    confesso, 

see  6  Standard  Proc.  767,  et  seq. 

72.  See  the  following:  Ariz. — Ari- 
zona Mining  &  Trading  Co.  v.  Benton, 
12  Ariz.  373,  100  Pac  952.  HI.- Barag- 
wanath  r.  Lasher,  203  111.  247,  67  N.  E. 
781;  Blake  r.  State  Bank  of  Freeport, 
178  111.  182,  52  N.  E.  957;  Farwell  v. 
Huaton,  151  111.  239,  246,  37  N.  E.  864, 
42  Am.  St.  Eep.  237;  Hier  v.  Kaufman, 
134  111.  215,  25  N.  E.  517;  Condon  v. 
Besse,  86  111.  159;  Hall  v.  Jones,  32 
Til.  38;  Hood  v.  Gehrs,  170  111.  App 
230;  Koehler  v.  Glaum,  169  HI.  App 
537;  State  Bank  of  Clinton  v.  Barnett 
151  HI.  App.  79;  Mastin  v.  Eichardson 
134  HI.  App.  252;  Brunswick  r.  Hurlev 
131  HI.  App.  235;  Kloeekner  v.  Sehafer 
no  111.  App.  391;  McGuire  r.  Campbell 
58  111.  App.  188.  Pa.— Schnebel  v.  Nel 
son,  238  Pa.  341,  86  Atl.  265;  Kaier 
Co.  V.  O'Brien,  202  Pa.  153,  51  Atl. 
760;  Walter  r.  Fees,  155  Pa.  55,  25 
Atl.  829;  Appeal  of  Applebee,  126  Pa. 
385,  17  Atl.  672;  Jenkintown  Nat. 
Bank's  Appeal,  124  Pa.  337,  17  Atl.  2; 
Flanagan  r.  Philadelphia,  51  Pa.  491; 
Italian    Co-op.    Assn.    v.   La    Spada,    58 
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reversal  of  the  order  of  the  trial  court.'^  Such  relief  will  not  be 
granted  if  it  appears  that  the  debtor  OAves  the  amount  of  the  judgment, 
and  has  no  defense,  either  legal  or  equitable  to  the  debt  for  which  the 
judgment  is  rendered/* 

2.  Application  for.^^  —  a.  Manner  of  Application.  —  The  decisions 
are  not  in  harmony  as  to  the  manner  in  which  the  application  should 
be  made.  Some  hold  that  a  motion  is  the  proper  remedy,^^  while  under 
others  a  civil  action  is  the  proper  remedy  therefor." 


Pa.  Super.  576;  Ilyus  v.  Buck,  34  Pa. 
Super.  43.  Wis. — Brown  v.  Parker,  28 
Wis.   21;   Jones  v.  Keyes,  16  Wis.   562. 

See  generally  the  cases  tliroughout 
this  section. 

[a]  *' Courts  of  law  exercise  an 
equitable  jurisdiction  over  judgments 
entered  by  confession  under  a  power 
of  attorney  or  cognovit,  and  such 
equitable  jurisdiction  should  be  exer- 
cised  liberally.     Condon  v.    Besse,    86 

III.  159;  Wvman  V.  Yeomans,  84  111. 
403."  Hoover  v.  Holland,  120  111. 
App.  4. 

Grounds  for  setting  aside  or  vacat- 
ing judgment  by  confession,  see  infra, 

IV,  H,   2,   d. 

73.  Kaestner  v.  Ehinger,  240  Pa. 
593,  88  Atl.  7;  Walter  v.  Fees,  155  Pa. 
55,  25  Atl.  829. 

[a]  In  Pennsylvania,  (1)  it  is  only 
where  a  judgment  is  entered  upon  a 
warrant  of  attorney,  or  judgment  note, 
that  the  act  of  April  4,  1877,  P.  L.,  53 
gives  the  right  to  an  appeal  from  a 
refusal  to  open  it;  when  judgment  is 
confessed  in  an  adverse  proceeding,  its 
opening  is  in  the  discretion  of  the 
court  of  common  pleas,  and  on  its  re- 
fusal to  open,  no  appeal  lies  to  the 
supreme  court.  Maneval  v.  Jackson 
Tp.,  141  Pa.  426,  21  Atl.  672.  (2)  An 
application  to  open  a  judgment  entered 
on  warrant  of  attorney  or  on  a  judg- 
ment note,  is  addressed  to  the  equit- 
able powers  of  the  court  below,  and 
on  appeal  to  the  supreme  court,  under 
this  Pennsylvania  act  of  April  4,  1877, 
the  question  is  whether  the  court  be- 
low rightly  exercised  its  discretion 
upon  the  evidence.  Appeal  of  Jekin- 
town  N.  Bank,  124  Pa.  337,  17  Atl.  2; 
Appeal  of  Appelbee,  126  Pa.  385,  17 
Atl.  672;  Kaier  Co.  v.  O'Brien,  202 
Pa.  153,  51  Atl.  760;  Blauvelt  i;.  Kemon, 
196   Pa.   128,   46   Atl.   416. 

74.  m.— Farwell  v.  Huston,  151  111. 
239,  246,  37  N.  E.  864,  42  Am.  St.  Eep. 
237;  Stozky  r.  Robe,  189  111.  App.  540; 
Hood    V.    Gehrs,     170     111.     App.     230; 
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Whalen  r.  Billings,  104  111.  App.  281. 
la. — Churchill  r.  Lvon,  13  Iowa  431. 
N.  J.— Ely  V.  Parkhurst,  25  N.  J.  L. 
188.  Pa.— Heist  f.  Tobias,  182  Pa. 
442,  38  Atl.  579;  Hirschlan  V.  Krech- 
man,  20  Pa.  Super.  227;  Emery  v. 
Smith,  12  Pa.  Co.  Ct.  281. 

[aj  It  must  not  be  understood  that 
judgments  of  confession  may  be  set 
aside  in  all  cases,  to  permit  a  defend- 
ant to  come  in  and  litigate  the  claims 
arising  out  of  collateral  matters  not 
affecting  the  note.  But  when  the 
equity  attaches  to  the  note  itself,  or 
grows  out  of  some  agreement  in  rela- 
tion to  it,  then  it  is  available  and 
should  be  allowed  to  come  in  the  same 
action  or  proceeding.  Jones  i'.  Keyes, 
16  Wis.  562. 

[b]  Attorney  Confessing  Judgment 
Not  Admitted  to  Practice. — Where 
there  is  no  allegation  against  the 
validity  of  a  debt,  or  the  justness  of 
a  judgment  entered  upon  a  warrant  of 
attorney  thereon,  the  judgment  will 
not  be  set  aside  merely  because  the 
attorney  confessing  it  was  not  formal- 
ly admitted  to  practice  in  the  court 
where  it  was  entered.  Purcell  V. 
Kleaver,  98  Wis.  102,  73  N.  W.  322. 

75.  Of  application  for  opening  and 
vacating  of  judgments  generally,  see 
infra,  XIV. 

76.  See  the  following:  Minn. — Cleve- 
land Co-operative  Stove  Co.  v.  Douglas, 
27  Minn.  177,  6  N.  W.  628.  Mo.— Bry- 
ant V.  Harding,  29  Mo.  347;  Watkins 
V.  State,  7  Mo.  334.  N.  Y.— Chappel 
r.  Chappel,  12  N.  Y.  215;  Utter  v.  Mc- 
Lean, 53  Hun  568,  6  N.  Y.  Supp.  281; 
Winnebrenner  X.  Edgerton,  30  Barb. 
185;  Xorris  r.  Denton,  30  Barb.  117. 
S.  C.—Ex  parte  Carroll,  17  S.  C.  446. 
Wis.— Reid  r.  Case,  14  Wis.  429. 

77.  Hacknev  r.  Wollaston,  73  Minn. 
114,  75  N.  W.'l037.  See  also  dicta  of 
Bates,  J.,  in  Powell  v.  January,  35  Mo. 
134,  to  the  effect  that  a  court  should  in 
no  case,  at  the  instance  of  a  subse- 
quent judgment  creditor,  set  aside  such 
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b.  At  Whose  Instance  MadeP  —  An  application  to  open  a  judg- 
ment by  confession  being  always  addressed  to  the  equitable  as  well  as 
to  the  law  powers  of  the  court,  in  the  exercise  of  its  equitable  powers, 
the  court  may  open  it  upon  the  application  of  any  defendant  having 
a  meritorious  defense  to  the  cause  of  action  upon  which  it  was  ren- 
deredJ^  But  a  judgment  by  confession,  entered  upon  a  statement  of 
facts  insulTicient  to  satisfy  the  recpiirements  of  the  statute,  is  valid 
as  between  the  parties;  the  judgment  debtor  cannot  avoid  it,^"  nor 
can  one  do  so  who  claims  rights  of  property  under  hiiti,  but  whose 
interests  are  not  prejudiced  thereby.®^  An  invalid  judgment  by  con- 
fession may  be  opened  on  the  motion  of  judgment  creditors,^-  or  by 


a  judgment  upon  motion,  but  that 
remedy  is,  in  every  case  by  regular 
civil  action. 

[a]  In  Alabama,  the  remedy  for  re- 
lief against  a  judgment  confessed 
without  authority  is  either  by  applica- 
tion direct  to  the  court  rendering  the 
judgment  or  by  bill  in  equity.  Winkler 
Brokerage  Co.  v.  Courson,  160  Ala.  374, 
49   So.    341. 

[b]  In  New  York,  either  remedy 
seems  proper.  "The  case  of  Chappel 
V.  Chappel  (2  Kernan  215),  as  stated 
in  Dunham  v.  Waterman  (17  N.  Y.  9), 
merely  affirmed  the  power  of  the  court 
to  set  aside  a  judgment  by  confession 
upon  motion.  That  the  same  end  might 
be  attained  by  an  original  suit  is 
clear."  Norris  V.  Denton,  30  Barb. 
(N.  Y.)    117. 

[c]  A  person  who  has  no  place  in 
a  proceeding,  and  therefore  could  not 
move  to  set  aside  such  a  judgment, 
may  commence  a  suit  for  that  purpose. 
Arrington  r.  Sherry,  5  Cal.  514  (junior 
creditor  cannot  join  with  defendant  in 
an  application  to  set  aside  a  confessed 
judgment,  but  may  bring  separate  suit 
in  equity) ;  Norris  V.  Denton,  30  Barb. 
(N.  Y.)   117. 

78.  Parties  to  application  for  open- 
ing and  vacating  of  judgments  gen- 
erally, see  infra,  XIV. 

79.  See  the  following:  111. — Sineo  r. 
Mankowitz,  190  111.  App.  632;  Custer 
T.  Harmon,  105  111.  App.  76.  N.  J. 
Reading  v.  Eeading,  24  N.  J.  L.  358. 
Ohio. — Fox  f.  Lima  Nat.  Bank,  11  Ohio 
Dee.  (Reprint)  127;  Wheeler  v.  White, 
2  Ohio  Dec.  (Reprint)  584;  Pomeroy  v. 
Drake,  2  Ohio  Dec.  (Reprint)  67.  Tex. 
Montgomery  v.  Barnett,  8  Tex.  143. 

[a]  If  a  motion  to  set  aside  was 
made  at  the  term  when  judgment  was 
endorsed  by  one  of  two  or  more  sev- 
eral debtors  and  continued  to  a  subse- 


quent term,  it  may  be  so  amended  at 
such  subsequent  term  as  to  permit  the 
other  debtor  or  debtors  to  join  in  it. 
Knox  County  Bank  v.  Doty,  9  Ohio  St. 
505. 

[b]  But  a  defendant  who  has  con- 
fessed judgment  in  an  action  of  eject- 
ment cannot  have  such  judgment  set 
aside  by  claiming  title  under  a  third 
person,  who  has  been  adjudged  to  have 
no  title  as  against  the  plaintiff.  Mc- 
Laughlin V.  Zeidler,  13  Pa.  Co.  Ct.  47. 

80.  Whelan  v.  Revnolds,  101  Minn. 
290,  112  N.  W.  223;  Coolbaugh  v.  Roe- 
mer,  30  Minn.  424,  15  N.  W.  869.  See 
Wells  V.  Giespke,  27  Minn.  478,  8  N.  W. 
380;  also  Miller  v.  Earle,  24  N.  Y.  110. 

81.  Whelan  r.  Reynolds,  101  Minn. 
290,  112  N.  W.  223;  Coolbaugh  v.  Roe- 
mer,  30  Minn.  424,  15  N.  W.  869. 

82.  See  the  following:  Ind. — Feas- 
ter  V.  Woodfill,  23  Ind.  493.  la.— Ber- 
nard &  Co.  V.  Douglas  &  Watson,  10 
Iowa  370.  Mo. — Bryant  r.  Harding,  29 
Mo.  347.  N.  Y. — Dunham  v.  Waterman, 
17  N.  Y.  9;  Utter  v.  McLean,  53  Hun 
568,  6  N.  Y.  Supp.  281;  Norris  V.  Den- 
ton, 30  Barb.  117;  Ex  parte  Butler  V. 
Lewis,  10  Wend.  541 ;  Frasier  v.  Frasier, 
9  Johns.  80;  Seligmau  v.  Franco-Amer- 
ican Trad.  Co.,  2  Silv.  Sup.  349,  5  N.  Y. 
Supp.  681,  17  N.  Y.  Civ.  Proc.  342. 
Pa. — Bach  i\  Morey,  1  Lehigh  Val.  L. 
Rep.  58.  S.  0. — Ex  parte  Carroll,  17 
S.  C.  446.  Wis. — Thompson  v.  Hintgen, 
11  Wis.  112. 

Compare,  Arrington  lj.  Sherry,  5  Cal. 
513,  holding  that  such  a  judgment  can- 
not be  set  aside  on  motion,  but  may 
by  separate  suit  in  equity. 

[a J  The  verified  statement  (1)  made 
on  confession  of  judgment  stated  that 
such  confession  was  made  upon  three 
negotiable  promissory  notes  attached 
thereto,  made  to  third  parties  and  in- 
dorsed and  transferred  before  maturity 
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one  who  has  levied  an  attachment.®^  But  a  judgment  confessed  by 
several  defendants  cannot  be  set  aside  upon  motion  of  a  creditor  who 
has  recovered  judgment  against  some  of  the  defendants  only.^*  Bona 
fide  purchasers  for  a  valuable  consideration,®^  and  mortgagees  of  any 
land  bound  or  affected  by  such  judgment®^  may  move  to  open  it.  But 
a  stranger  to  the  record  cannot  move  a  court  to  open  a  judgment  by 
confession  for  irregularities  in  the  entry  or  docketing  thereof,"  in 


to  the  party  in  whose  favor  the  judg- 
ment was  confessed,  but  the  considera- 
tion of  the  notes  was  not  stated,  neither 
was  the  transaction  out  of  which  the 
consideration  arose.  Such  judgment  is 
voidable  as  to  other  creditors  of  such 
judgment  debtor,  and  voidable  also  as 
to  a  purchaser  for  value  who  received 
his  deed  before,  but  who  did  not  re- 
cord it  until  after  the  judgment  was 
confessed.  Hackney  v.  Wollaston,  73 
Minn.  114,  75  N.  W.  1037.  (2)  See 
also  How  r.  Dorscheimer,  31  Mo.  349 
holding  that  a  confession  of  judgment 
which  sets  out  a  promissory  note  as 
the  consideration  is  subject  to  be  set 
aside  by  other  judgment  creditors  of 
the  judgment  debtor;  but  such  a  con- 
fession of  judgment  is  valid  as  between 
the  parties  thereto. 

[b]  A  judgment  rendered  upon  a 
defective  statement,  though  not  valid 
as  to  other  judgment  creditors,  would 
be  valid  between  the  parties  thereto. 
The  defective  statement  might  be 
amended,  but  not  so  as  to  affect  rights 
of  existing  judgment  creditors.  Brvan 
V.  Miller/28  Mo.  32,  75  Am.  Dec.  107. 

[e]  No  distinction  (1)  is  made  "be- 
tween subsequent  creditors  and  those 
existing  at  the  time  of  the  rendition 
of  the  judgment.  Feaster  r.  Woodfill, 
23  Ind.  493.  (2)  Subsequent  creditors 
may  attach  for  failure  to  make  state- 
ment and  affidavit.  Gilbert  v.  Gilbert, 
83  Mo.  App.  259.  (3)  But  a  judgment 
by  confession  entered  upon  an  insuffi- 
cient statement  will  not  be  set  aside 
at  the  instance  of  a  subsequent  judg- 
ment creditor  whose  judgment  by  con- 
fession was  also  entered  upon  a  de- 
fective statement.  Eae  v.  Lawser,  9 
Abb.  Pr.  (N.  Y.)   380,  note. 

[d]  A  junior  judgment  creditor 
may  have  an  invalid  judgment  by  con- 
fession set  aside  even  after  property 
of  the  judgment  debtor  has  been  sold 
under  it,  and  purchased  by  the  plaintiff 
in  that  suit.  Ex  parte  Carroll,  17  S.  0. 
446. 

[e]  A  receiver  representing  a  judg- 
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ment  creditor,  being  vested  with  his 
rights,  is  authorized  to  make  an  ap- 
plication to  open  a  judgment  entered 
by  confession  of  an  insolvent  debtor. 
Seligman  v.  Franco- American  Trading 
Co.,  2  Silv.  Sup.  349,  5  N,  Y.  Supp. 
681,  17  N.  Y.  Civ.  Proe.  342. 

83.  Tn  a  suit  to  set  aside  a  judg- 
ment confessed  by  a  party  to  defraud 
his  creditors,  it  is  not  necessary  that 
plaintiff  should  be  either  a  judgment 
or  execution  creditor.  A  lien  acquired 
b_y  attachment  suffices.  Scales  r.  Scott, 
13  Cal.  77.  Compare,  Wintringham  v. 
Wintringham,  20  Johns.  "(N.  Y.)  296, 
wherein  the  court  would  not,  upon  the 
application  of  a  simple  contract  cred- 
itor, grant  him  relief  from  the  con- 
fessed judgment  until  he  had  com- 
pleted his  title  at  law,  by  judgment 
and  execution.  Also  Grazebrook  V. 
M'Creedie,  9  Wend.  (N.  Y.)  437. 

84.  Powell  V.  January,  35  Mo.  134. 
But  see  Utter  v.  McLean,  53  Hun  568, 
6  N.  Y.  Supp.  281,  "The  moving  par- 
tics  are  not  judgment  creditors  of  the 
firm  who  confessed  the  judgment  to  the 
plaintiff,  but  they  are  judgment-cred- 
itors of  another  firm  not  composed  of 
the  same  persons.  It  appears,  how- 
ever, that  one  of  the  defendants  in 
each  of  the  judgments  is  the  same  per- 
son, and  the  moving  parties,  therefore, 
have  a  right  to  levy  upon  the  assets 
of  the  firin  to  reach  and  sell  the  in- 
terest of  this  defendant  therein.  The 
judgment,  therefore,  by  confession,  and 
the  execution  issued  thereunder,  should 
be  set  aside  so  far  as  they  obstruct  the 
moving  parties  from  levying  upon  and 
selling  the  right,  title,  and  interest  of 
the  defendant  in  the  firm  property." 

85.  Norris  r.  Denton,  30  Barb.  (X. 
Y.)    117. 

86.  Norris  f.  Denton,  30  Barb.  (N. 
Y.)  117. 

87.  "Williams  r.  Eobertson,  3  Pittsb. 
(Pa.)  32  (for  want  of  attaching  proper 
revenue  stamp) ;  Packard  v.  Smith,  9 
Wis.  184. 


JUDGMENTS 


841 


the   absence   of  an   allegation  that   such   judgment  was   collusive   or 
entered  to  defraud  him.^® 

A  taxpayer    may  have  the  right  to  move  to  open  the  judgment.^^ 
A  party  may  by  his  acts  be  estopped    from  assailing  the  validity  of  the 
judgment.^" 

e.  _  Time  for.^^  —  In  the  absence  of  a  statute  fixing  a  limitation  upon 
the  time  in  which  a  judgment  by  confession  may  be  opened  or  vacated,  it 
may  be  opened  or  vacated  after  the  term  in  which  it  was  entered  f-  and 
this  is  especially  true  where  laches  upon  the  part  of  the  moving 
party  is  negatived.^^  But  where  there  is  la'ches  upon  the  part  of 
the  moving  party,  it  will  bar  the  right  to  have  the  judgment  opened.^* 


88.  Gould  V.  Eaiidal,  232  Pa.  612,  81 
Atl.  809. 

89.  Citizens  and  taxpayers  of  a 
township  (1)  have  the  right  under  the 
Pennsylvania  Act  of  March  23,  1877, 
P.  L.  20,  to  intervene  and  institute  an 
inquiry  as  to  the  validity  of  a  judg- 
ment confessed  by  the  supervisors 
against  the  township.  International 
Harvester  Co.  v.  Tuscarora  Twp.  No.  1, 
43  Pa.  Super.  410.  (2)  But  not  for 
technicalities.  Maneval  v.  Jackson 
Twp.,  141   Pa.  426,  21   Atl.  672. 

90.  Martin  v.  Briscoe,  143  N.  C. 
353,  55  S.  E.  782. 

[a]  When  a  judgment  by  confes- 
sion in  a  criminal  case  is  improperly 
entered  against  a  surety,  on  a  power 
of  attorney  substantively  defective, 
and  an  execution  issued  thereon  is 
levied  on  his  property,  if  he  then  l)b- 
tains  a  postponement  of  the  sale  by 
promising  to  pay  a  part  of  the  judg- 
ment within  thirty  days,  and  the  resi- 
due by  another  day,  he  thereby  estops 
himself  from  afterwards  assailing  the 
validity  of  the  judgment  on  account 
of  the  defective  power  of  attorney. 
Giddens  V.  Crenshaw  County,  74  Ala. 
471. 

[b]  Where  no  process  was  attached 
to  a  declaration,  but  service  was  made, 
and  a  judgment  was  confessed  by  an 
attorney  as  representing  both  of  the 
two  defendants  after  one  of  them  had 
acquiesced  in  such  judgment  for  six- 
teen or  seventeen  years,  without  taking 
any  steps  to  set  it  aside,  and  even 
failed  to  swear  on  the  trial  of  a  claim 
case  arising  under  such  judgment  that 
he  was  not  apprised  of  its  existence,  and 
did  not  know  of  the  circumstances 
under  which  it  was  confessed,  or  of 
the  person  by  whom  this  was  done, 
such  negligence  would  estop  him  from 
setting  aside  the  judgment,  even  upon  1 


a  direct  proceeding  for  that  purpose, 
on  the  ground  of  want  of  authority  in 
the  person  making  the  confession.  Par- 
ish V.  McLeod,  73  Ga.  123. 

91.  Time  of  making  application  for 
opening  and  vacating  of  judgments 
generally,   see   infra,  XIV. 

92.  HI.— Burwell  v.  Orr,  84  111.  465; 
Wyman  v.  Yeomans,  84  111.  403;  King- 
man &  Co.  V.  Eeinemer,  58  111.  App. 
173;  Heeney  v.  Alcock,  9  111.  App.  431. 
N.  C— Molyneux  r.  Iluey,  81  N.  C.  106. 
Ohio.— Fox  r.  Lima  Nat.'  Bank,  11  Ohio 
Bee.  (Eeprint)  127.  Pa.— King  v.  Brooks, 
72  Pa.  363;  Dean  v.  Munhall,  20  Pa. 
Co.  Ct.  533;  Hill  V.  Egan,  2  Pa.  Sup. 
Ct.  596.  S.  C.—Ex  parte  Carroll,  17 
S.  C.  446.  Va.— Ins.  Co.  v.  Barley,  16 
Gratt.    (57  Va.)   363. 

93.  Ex  parte  Carroll,  17  S.  C.  446. 

94.  ni.— Hall  V.  Jones,  32  111.  38. 
N.  C. — Martin  v.  Briscoe,  143  N.  C. 
353,  55  S.  E.  782.  Pa.— Humphrevs  v. 
Logan,  242  Pa.  427,  89  Atl.  557;  Sands 
V.  McGarvey,  25  Pa.  Co.  Ct.  629.  And 
see  Shannon  v.  Castner,  21  Pa.  Super. 
Ct.  294;  Sheasley  v.  Condrin,  10  Pa. 
Dist.  56. 

[a]  An  application  to  open  a  judg- 
ment entered  by  confession  should  be 
made  at  the  earliest  opportunity.  After 
the  lapse  of  years,  such  an  application 
comes  before  the  court  with  slight 
claim  to  a  favorable  consideration.  Hall 
V.  Jones,  32  111.  38. 

[b]  Illustrations.— A  motion  (1)  to 
set  aside  a  judgment  by  confession  is 
too  late  when  made  four  terms  after 
the  entry  thereof.  Austin  r.  Lott,  28 
111.  519.  (2)  So  a  judgment  will  not 
bo  opened  at  the  instance  of  the  ad- 
ministrator of  the  defendant  after  the 
expiration  of  nine  years  where  it  ap- 
pears that  the  judgment  had  been  col- 
lected by  execution  process,  and  that 
the    opening    or   setting    aside     of     the 
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A  motion  to  open  and  vacate  a  judgment  entered  on  cognovit  is  in 
time  if  made  at  the  same  term.''^ 

d.  Orounds.^^  —  Unless  it  appears  that  the  court  had  no  jurisdic- 
tion to  enter  a  judgment  by  confession,  in  which  event  it  will  be  opened 
and  vacated  upon  a  showing  of  that  fact  alone,^^  there  should  be  an 
equitable  ground  or  reason  for  opening  or  vacating  such  a  judgment 
in  order  to  justify  a  court  in  exercising  its  power  in  this  respect.^^ 
Mere  technical  errors  or  irregularities  are  not  sufficient  grounds  for 
setting  aside  or  vacating  such  a  judgment.^^    Especially  is  this  true  of 


judgment  would  invalidate  title  to  real 
estate  depending  on  its  validity.  Gould 
V.  Eandal,  232  Pa.  612,  81  Atl.  809. 
(3)  Where  a  judgment  note  is  not 
entered  up  until  five  years  after  its 
date,  and  no  rule  is  taken  to  open  it 
until  four  years  after  its  entry,  and 
the  testimony  taken  on  the  rule  to  oi:»cn 
is  contradictory  in  character,  the  court 
acting  as  a  chancellor  and  controlled 
by  equitable  principles  is  justified  in 
refusing  to  open  the  judgment.  Fry- 
berger  v.  Hotter,  24  Pa.  Super.  317. 

95.  McCabe  v.  Sumner,  40  Wis.  386; 
Aetna  L.  Ins.  Co.  v^  McCormick,  20 
Wis.  265. 

[a]  But  the  time  in  which  such  ap- 
plication may  be  made  is  not  limited 
to  the  same  term,  if  the  judgment  is 
confiBssed  under  a  power  of  attorney 
or  cognovit,  and  rendered  without  no- 
tice to  the  defendant.  Wyman  v.  Yeo- 
mans,  84  111.  403.  See  also  Burmell 
V.  Orr,  84  111.  465;  Simco  v.  Mankowitz, 
190  111.  App.  632;  Wheeler  v.  White, 
2  Ohio  Dee.  (Eeprint)  584;  Pomeroy  v. 
Drake,  2  Ohio  Dec.  (Eeprint)   66. 

96.  Grounds  for  opening  and  vacat- 
ing judgments  generally,  see  infra, 
XIV. 

97.  ni. — Desnoyers  Shoe  Co.  v.  First 
Nat.  Bank,  188  ill.  312,  58  N.  E.  994. 
See  also  Gardner  v.  Bunn,  132  111.  403, 
23  N.  E.  1072,  7  L.  E.  A.  7^9.  Pa. 
Lytle  V.  Colts,  27  Pa.  193,  no  confes- 
sion in  record.  S.  C. — Ex  parte  Ware 
Furniture  Co.,  49  S.   C.  20,  27  S.  E.  9. 

[a]  Confession  Without  Exception 
to  Jurisdiction. — When  a  party  about 
to  be  sued  is  presented  by  his  adver- 
sary with  a  petition  addressed  to  a  par- 
ticular court,  and  endorses  thereon  his 
acceptance  of  service,  waiver  of  cita- 
tion and  confession  of  judgment,  and 
when,  two  days  afterward,  said  peti- 
tion and  confession  are  filed  in  court 
and  judgment  rendered  thereon,  de- 
fendant cannot  claim  that  such  judg- 
ment is  a  nullity,   because  violating   a 
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statute  prohibiting  election  of  a  dom- 
icil  (other  than  his  own)  for  the  pur- 
pose of  being  sued.  Kelly  v.  Lyons, 
40  La.  Ann.  498,  4  So.  480. 

98.  See  the  following:  Cal. — Arring- 
ton  V.  Sherry,  5  Cal.  513.  111. — Movses 
V.  Schendorf,  238  HI.  232,  87  N."  E. 
401;  Pearee  v.  Miller,  201  HI.  188,  66 
N.  E.  221;  Mumford  f.  Talman,  157 
111.  258,  41  N.  E.  617;  Packer  v.  Eob- 
erts,  140  111.  9,  29  N.  E.  668;  Simco 
V.  Mankowitz,  190  111.  App.  632;  Eoby 
V.  Updike,  61  111.  App.  328;  AUdritt  V. 
First  Nat.  Bank,  22  111.  App.  24.  Md. 
Tyrrell  v.  Hilton,  92  Md.  176,  48  Atl. 
55.  N.  J.— Goltry  r.  Euckman,  3  N.  J. 
L.  427.  Pa,— Gillespie  v.  Eogers,  184 
Pa.  488,  39  Atl.  290;  Sheasley  v.  Con- 
drin,  10  Pa.  Dist.  56.  Wis.— Pirie  V. 
Hughes,  43  Wis.  531;  Van  Steenwych 
r.  Sackett,  17  Wis.  645. 

[a J  Where  Judgment  Is  Void. — In 
Eeeves  &  Co.  v.  Kroll,  133  Wis.  196, 
113  N.  W.  440,  it  is  held  that  an  ap- 
plication to  set  aside  a  judgment  on 
cognovit  appeals  to  the  equitable  power 
and  discretion  of  the  court,  and  al- 
though void  the  court  is  not  bound  to 
set  the  judgment  aside  upon  motion 
unless   it   appears   to   be   inequitable. 

[b|  Equitable  grounds  for  vacating 
judgment  presented  in  Simco  v.  Manko- 
witz,  190   111.   App.   632. 

99.  See  the  following:  Del.— State 
r.  Donahue,  5  Penne.  278,  63  Atl.  643. 
ni. — Blake  v.  State  Bank  of  Freeport, 
178  111.  182,  52  N.  E.  957.  Pa.— Groll 
v.  Gegenheimer,  147  Pa.  162,  23  Atl. 
440.  Wis.— Halfhill  v.  Malick,  145  Wis. 
200,  129  N.  W.  1086;  F.  Mayer  Boot 
&  Shoe  Co.  r.  Falk,  89  Wis.  216,  61 
N.  W.  562;  Marshall  &  Hsley  Bank  v. 
Milwaukee  Worsted  Mills,  84  Wis.  23, 
53  N.  W.  1126;  Eeiley  V.  Johnston,  22 
Wis.  279;  Van  Steenwvck  v.  Sackett, 
17  Wis.  645. 

[a]  A  judgment  entered  on  a  con- 
fession will  not  be  set  aside  because  it 
does  not  discriminate  between  debt  and 
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judgments  entered  upon  warrants  of  attorney.^ 

A  judgment  by  confession  will  be  opened  or  vacated  where  a  prima 
facie  defense  is  made,^  and  an  issue  of  fact  raised  upon  which  a  jury 
should  pass.^     If  the  judgment  is  confessed  under  the  power  in  an 


damages,  or  for  other  irregularities  in 
its  entry,  unless  the  defendant  applies 
for  relief  to  the  court  below  and  sliows 
equitable  grounds  therefor,  i.  e.,  that 
he  has  a  defense.  Ball  v.  Miller,  38  111. 
110. 

[b]  A  mistake  in  the  plaintiff's  af- 
fidavit as  to  the  amount  due  on  a  bond 
is  not  a  sufficient  reason  for  setting 
aside  a  judgment  by  confession;  the 
execution  will  be  amended.  Fries  v. 
Woodworth,  31  N.  J.  L.  273. 

[c]  Mere  defects  in  the  pleadings 
will  not  authorize  opening  or  vacating 
judgment  by  confession.  Adam  v.  Ar- 
nold, 86  111.  185;  Hall  v.  Jones,  32  111. 
38. 

[d]  That  confession  was  executed 
prior  to  the  making  of  the  note  upon 
which  the  confession  was  to  be  made 
not  sufficient  ground  for  opening  judg- 
ment. Blake  v.  State  Bank  of  Free- 
port,  178  111.  182,  52  N.  E.  957. 

Defects  or  irregularities  as  grounds 
for  vacating  a  judgment  generally,  see 
infra,  XIV. 

1.  Courts  exercise  an  equitable  super- 
vision over  judgments  entered  upon 
warrants  of  attorney  and  that  the 
party  moving  to  set  aside  such  judg- 
ment must  show  that  he  has  been  sub- 
jected to  some  injustice,  it  not  being 
sufficient  for  him  to  aver  mere  tech- 
nical errors  or  irregularities.  Kissing- 
er V.  Zieger,  138  Wis.  368,  120  N.  W. 
249. 

[a]  The  judgment  wiU  not  be  set 
aside  because  of  the  insufficiency  of 
the  affidavit  of  the  plaintiff  in  the  ab- 
sence of  any  equities  on  the  part  of 
the  defendant.  Rogers  v.  Cherrier,  75 
Wis.  54,  43  N.  W.  828. 

[b]  Thus  the  failure  of  the  affidavit 
of  plaintiff's  attorney  annexed  to  the 
complaint  to  show  why  it  was  not 
made  by  the  plaintiff  himself  or  to 
show  the  affiant's  means  of  knowledge, 
is  not  an  error  going  to  the  jurisdic- 
tion, but  an  irregularity  merely,  and 
the  judgment  will  not  be  vacated  there- 
for, on  the  petition  of  another  cred- 
itor unless  it  is  shown  to  be  unjust  or 
inequitable.  Horning  v.  Griesback 
Brew.   Co.,   84   Wis.   71,   54   N.   W.   105. 

2.     See    the    following:     Colo. — Eich- 


ards  V.  First  Xat.  Bank,  59  Colo.  403, 
148  Pac.  912.  111.— Oettinger  v.  Levit, 
186  111.  App.  104;  Koehler  v.  Glaum, 
169  111.  App.  537;  McCormick  r.  Loom- 
is,  165  111.  App.  214;  Chilcote  v. 
Hughes,  155  111.  App.  104;  Moyses  V. 
Schendorf,  142  111.  App.  293;  Vennum 
v.  Carr,  130  111.  App.  309;  Peters  V. 
Fisher,  78  111.  App.  435.  Ohio.— Pom- 
eioy  V.  Drake,  2  Ohio  Dee.  (Reprint) 
67.  Pa. — Buchanan  r.  Banks,  192  Pa. 
516,  43  Atl.  1001;  Miller  v.  Niedzielska, 
176  Pa.  409,  35  Atl.  225;  Ripple  _v. 
Succop,  30  Pa.  Super.  638;  Herman  V. 
Potamkin,  24  Pa.  Super.  11.  Wis. — Her- 
furth  V.  Biederstaedt,  43  Wis.  633; 
Jones  V.  Keyes,  16  Wis.  562. 

[a]  Where  No  Defense  Shown. — In 
an  application  to  set  aside  a  judgment 
by  confession,  a  court  of  law  exercises 
an  equitable  jurisiliction,  and  if  the 
debtor  fails  to  show  that  he  had  a 
defense  to  the  whole  or  some  part  of 
the  judgment,  relief  will  be  denied. 
Whalen  v.  Billings,  104  111.  App.  281. 

[bj  A  judgment  by  confession  will 
not  be  opened  on  the  ground  that  the 
lease  signed  by  the  lessee  was  not 
signed  l\y  the  lessor  and  so  was  within 
the  statute  of  frauds.  Such  defense 
is  of  no  avail  where  the  lessee  has 
taken  possession  under  the  lease.  Pot- 
tiuger  V.  Erhardt,   183   111.   App.   169. 

[c]  Confession  on  Accommodation 
Paper. — In  an  application  to  open  a 
judgment  entered  by  confession  in 
favor  of  the  assignee  of  a  bond,  if  it 
appear  that  the  assignee  advanced 
money  to  the  obligee  upon  the  security 
of  the  bond,  it  is  no  ground  for  relief 
that  it  was  given  by  the  defendant 
without  consideration,  but  for  the  pur- 
pose of  enabling  the  obligee  to  raise 
money  upon  it.  Weigley  v.  Conrade, 
132  Pa.  147,  19  Atl.  58. 

3.  See  the  following:  HI. — Oettinger 
V.  Levit,  186  111.  App.  104;  McCormick 
V.  Loomis,  165  HI.  App.  214;  Easmussen 
V.  Smith,  82  111.  App.  334.  N.  J.— Cros- 
by V.  Washburn,  66  N.  J.  L.  494,  49 
Atl.  455.  N.  Y. — Morey  V.  Shearer,  2 
Cow.  465;  Gilbert  v.  Eden,  2  Johns. 
Cas.  280.  Pa.-^Trexler  r.  Reynolds,  218 
Pa.  223,  67  Atl.  331;  Cruzan  v.  Hutchi- 
son, 210  Pa.  88,  59  Atl.  485;  Schomaker 
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illegal  or  invalid  contract,^  or  upon  an  insufficient  statement  of  the 
facts  of  indebtedness,^  or  if  the  judgment  note  has  been  barred  by  the 
statute  of  limitations,^  it  may  be  vacated  or  set  aside.  So  where  the 
confession  of  judgment  has  been  made  by  one  without  authority,'^  or 


V.  Dean,  201  Pa.  439,  50  Atl.  923;  Dut- 
ton  V.  Suplee,  8  Pa.  Co.  Ct.  92. 

4.  Fleming  v.  Jencks,  22  111.  475; 
Blue  V.  Keenan,  130  111.  App.  312;  Ven- 
num  v.  Carr,  130  111.  App.  309  (gambling 
contract);  McGuire  v.  Campbell,  58  111. 
App.  188;  Dronne  V.  Matzenbaugh,  49 
m.  App.  527;  Watkins  v.  State,  7  Mo. 
334. 

[a]  A  judgment  entered  against  a 
married  woman  on  a  judgment  note 
which  she  signed  as  surety  for  her 
husband,  will  be  opened  because  the 
signing  of  such  a  note  by  a  wife  not 
only  contravenes  public  policy  but  also 
offends  against  a  positive  statute.  The 
wife  is  not  estopped  from  asserting  her 
right  to  have  the  judgment  opened  be- 
cause she  falsely  certified  on  the  face 
of  the  note  that  it  was  given  for  her 
own  personal  use  and  not  as  a  guaranty 
or  surety  for  any  other  person;  nor  is 
she  estopped  by  the  fact  that  she  took 
no  steps  to  have  the  judgment  opened 
until  four  years  after  its  entry.  Mur- 
ray V.  McDonald,  236  Pa.  26,  84  Atl. 
579.  See  also"  Kevstone  Brewing  Co. 
V.  Varzaly,  39  Pa.  "Super.   155. 

[b]  When  the  consideration  of  a 
confessed  judgment  is  made  up  in  part 
of  usury,  the  court  will  open  the  judg- 
ment and  afford  relief.  Marr  v.  Mavr, 
110  Pa.  60,  20  Atl.  592;  Webster  v. 
Smith,  36  Pa.  Super.  281. 

[cj  A  judgment  confessed  by  war- 
rant of  attorney,  in  consideration  of 
stifling  a  prosecution  for  forgery  is 
void,  and  it  was  error  for  the  court 
to  refuse  to  open  such  judgment  and 
permit  the  defendants  to  show  the 
illegal  consideration,  although  they 
were  parties  thereto.  Appeal  of  Bredin, 
92  Pa.  241,  37  Am.  Eep.  677. 

5.  See  the  following:  la. — Edgar  v. 
Greer,  7  Iowa  136.  N.  J. — Kleeman  r. 
J.  &  P.  Baltz  Brewing  Co.,  70  N.  J. 
L.  202,  60  Atl.  408;  Eeading  i:  Read- 
ing, 24  N.  J.  L.  358.  N.  Y.—In  re 
Brown,  157  N.  Y.  Supp.  497;  Tracy 
V.  Suydam,  30  Barb.  110;  Norris  r. 
Denton,  30  Barb.  117;  Claflin  v.  Sanger, 
9  Abb.  Pr.  214;  Boyden  f.  Johnson, 
11  How.  Pr.  503.  S,  C.—Ex  parte 
Carroll,  17  S.  C.  446.  Tex.— Montgom- 
ery V.  Barnett,   8   Tex.   143,  failure  to 
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swear  to  justness  of  debt.  Wis. — Mc- 
Cabe  V.  Sumner,  40  Wis.  386;  Thomp- 
son V.  Hintgen,  11  Wis.  112. 

[a]  Defective  Statement  of  In- 
debtedness Between  Parties.  — ' '  The 
policy  of  the  statute  in  requiring  a 
concise  statement  of  the  facts  out  of 
which  the  indebtedness  arose  was  to 
prevent  frauds  against  creditors,  and 
not  so  much  to  give  a  rule  for  the 
government  of  the  parties  to  the  judg- 
ment as  between  themselves;  and 
where,  therefore,  the  written  confes- 
sion is  duly  sworn  to,  filed  in  open 
court,  and  judgment  thereon  rendered 
in  strict  accordance  with  its  terms,  and 
where  the  defendant,  without  attempt- 
ing to  impeach  the  consideration,  or 
deny  the  amount  due,  moves  the  court 
to  set  aside  such  judgment  upon  the 
sole  ground  that  the  'facts  are  not 
concisely  stated,'  to  which  plaintiff 
responds  by  showing  affirmatively  the 
good  faith  of  the  transaction,  and  the 
nature  of  the  consideration,  the  judg- 
ment should  be  upheld,  and  the  motion 
overruled."  Churchill  v.  Lyon,  13 
Iowa  431.  See  also  Rae  v.  Lawser,  9 
Abb.  Pr.  (N.  S.)  380n,  where  the 
court  refused  to  set  aside  a  judgment 
by  confession,  entered  upon  an  insuffi- 
cient statement,  upon  an  application  of 
a  subsequent  judgment  creditor  whose 
judgment  was  also  entered  upon  an  in- 
sufficient statement. 

6.  Bates  r.  Cullum,  163  Pa.  234,  29 
Atl.  870;  Appeal  of  Ellinger,  114  Pa. 
505,  7  Atl.  180;  Bennett  v.  Allen,  10 
Pa.  Co.  Ct.  256;  Sickler's  Admr.  v. 
Sickler,  2  Pa.  Co.  Ct.  313.  But  see 
Smith  V.  Nichols,  2  Pa.  Co.  Ct.  372. 

7.  Dobbins  v.  Dupree,  36  Ga.  108 
(proof  must  be  clear  and  decisive  that 
an  attorney  acted  without  authoritv) ; 
Kaier  Co.  r.  O'Brien,  202  Pa.  153,^51 
Atl.  760;  Harper  r.  Roberts,  22  Pa. 
194;  Sherman  r.  Brenner,  1  W.  N.  C. 
(Pa.)  193.  But  see  Grazebrook  v.  Mc- 
Creedie,  9  Wend.  (N.  Y.)  437,  where 
the  court  held  that  a  judgment  by  con- 
fession entered  by  an  attorney  with- 
out authority  would  not  be  set  aside, 
unless  it  appeared  that  such  attorney 
was  insolvent  or  irresponsible,  or  that 
there  was  fraud  and  collusion  between 
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upon  the  advice  of  an  attorney  acting  for  both  parties,^  or  by  one 
partner  without  the  consent  of  the  other,^  or  in  favor  of  the  wrong 
person  or  firm/°  or  on  a  note  executed  in  blank  subsequently  filled  in 
for  an  amount  in  excess  of  the  true  indebtedness/^  or  where  a  prior 
judgment  has  been  confessed  under  the  same  power/^  the  judgment 
may  be  opened  or  vacated.  Where  a  lease  provides  for  confession 
of  judgment  upon  a  violation  of  the  terms  of  the  lease,  a  judgment 
entered  thereon  will  be  opened  where  the  record  fails  to  show  that 
any  of  the  covenants  of  the  lease  had  been  broken.^^ 

Failure  to  comply  'with  conditions  precedent  to  the  entry  of  a  judgment 
by  confession  will  constitute  a  ground  for  opening  or  vacating  the 
judgment.^* 

Where  there  was  no  consideration  for  the  note  or  instrument  upon 
which  judgment  is  confessed/^  or  there  is  a  failure  of  the  consideration 


the   parties;    also   Denton    t.    Noyes,    6 
Johns.    (N.   Y.)    296. 

[a]  Where  judgment  is  confessed 
against  several  by  an  attorney  under 
an  authority  from  only  one  of  them, 
it  is  the  duty  of  the  others  to  make 
early  application  to  the  court  to  open 
the  judgment.  If  this  be  omitted,  and 
their  lands  be  sold  under  it,  they  are 
concluded  from  raising  the  objection  in 
an  ejectment  by  the  sheriff's  vendee. 
Cyphert  V.  McClune,  22  Pa.  195.  See 
also  Parish  v.  McLeod,   73   Ga.   123. 

8.  A  judgment  confessed  upon  the 
advice  of  an  attorney  acting  for  botli 
parties  in  an  adversary  proceeding  may 
be  opened  upon  the  application  of  the 
partv  injured.  Molyneux  v.  Huey,  81 
N.  C.  106. 

9.  Crane  v.  Trench,  1  Wend.  (N.  Y.) 
311;  Eemington  v.  Cummings,  5  Wis. 
138. 

[a]  -Such  judgment  is  good  and 
binding  as  against  the  partner  who 
confessed  judgment  and  so  will  not  be 
opened  or  set  aside  upon  his  applica- 
tion. Green  v.  Beals,  2  Caines  (N.  Y.) 
254;  Crane  V.  French,  1  Wend.  (N.  Y.) 
311.  Nor  is  it  necessary  to  vacate  the 
judgment,  even  on  the  motion  of  the 
partner  whose  name  had  been  used 
without  authority,  but  it  will  be  or- 
dered that  execution  be  not  served  on 
his  person  or  property,  and  that  only 
the  interest  of  the  partner  who  con- 
fessed judgment  should  be  sold.  Green 
V.  Beals,  2  Caines  (N.  Y.)  254;  Mc- 
Bride  v.  Hagan,  1   Wend.    (N.  Y.)    326. 

10.  In  Ohio  upon  a  change  in  a 
partnership  a  new  certificate  thereof 
is  required  to  be  filed.  A  judgment 
taken  by  a  partnership  in  its  firm 
name  upon  a  note  with  a  power  of  at- 


torney to  confess  judgment  and  releas- 
ing all  errors,  after  a  change  has  taken 
jilace  in  its  membership,  and  before  the 
filing  of  a  new  certificate,  is  invalid, 
and  may  be  set  aside  by  the  debtor 
or  his  assignee  for  the  benefit  of  cred- 
itors, and  where  the  latter  refuses  on 
request  of  the  creditors  to  bring  suit, 
the  creditors,  or  any  of  them,  may 
maintain  an  action  to  set  it  aside  for 
the  benefit  of  themselves  and  all  other 
creditors  of  the  debtor.  Cobble  V. 
Farmer's  Bank,  63  Ohio  St.  528,  59 
N.  E.  221. 

11.  Smith  V.  Dazey,  124  111.  App. 
399;  Flood  v.  Judge,'  239  Pa.  381,  86 
Atl.   1010. 

[a]  But  the  judgment  will  not  be 
opened  after  a  lapse  of  five  years,  un- 
der the  principle  of  law  that  where  an 
injury  must  be  inflicted  or  a  hardship 
endured  by  one  of  two  parties,  it  must 
be  inflicted  or  fall  upon  him  who  most 
contributed  to  it  and  in  this  case,  it 
must  fall  upon  the  defendant,  maker 
of  the  note,  who  failed  to  fill  up  the 
blanks  in  the  note,  thus  putting  it  in 
the  power  of  someone  else  to  fill  them. 
Saunders  V.  Baldwin,  23  Pa.  Co.  Ct. 
10. 

12.  Bellevue  Borough  r.  Hallett,  234 
Pa.  191,  83  Atl.  66. 

13.  Patterson  t^  Pyle  (Pa.),  17  Atl. 
6;  Franklin  v.  Laubach,  53  Pa.  Super. 
498;  Secor  v.  Shippey,  7  Pa.  Co.  Ct. 
555;  Montgomery  v.  Barnett,  8.  Tex. 
143  (failure  to  file  petition  stating  the 
cause  of  action). 

14.  Knox  County  Bank  v.  Doty,  9 
Ohio  St.  505  (failure  to  file  warrant). 
But  see  Kelly  v.  Lyons,  40  La.  Ann. 
498,  4  So.  480. 

15.  Hannan  v.  Biggio,  189  111.  App. 
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therefor/^  or  where  it  appears  that  the  defendant  is  entitled  to  credits 
or  set  offs,"  or  that  the  judgment  was  confessed  for  an  amount  exceed- 
ing the  debt  due/^  or  where  it  is  alleged  that  the  claim  has  been 
paid  in  full/^  or  a  presumption  of  payment  arises,-''  or  where  it  ap- 
pears that  the  obligation  upon  which  the  judgment  was  rendered  has 
been  deliberately  and  intentionally  marked  "paid"  before  the  judg- 
ment was  enforced,^'^  or  there  has  been  a  breach  of  warranty,22  the 
judgment  will  likewise  be  opened  or  vacated,  as  will  it  where  it  is 
entered  for  an  amount  which  the  officer  had  no  means  of  telling  was 
proper.^^ 

Where  there  has  heen  fraud,  collusion,  duress,  accident  or  mistake,^*  or 
it  appears  that  the  signature  to  the  warrant  of  attorney  or  confession 


460;  Wilson  v.  Cox,  170  Pa.  331,  33 
Atl.  79;  Herman  V.  Potamkin,  24  Pa. 
Super.  11;  Cooke  v.  Edwards,  9  Pa. 
Dist.  182. 

16.  Anderson  v.  Best,  176  Pa.  498, 
35  Atl.  194;  Dodds  v.  Dodds,  9  Pa.  315. 

17.  lU. — McCormiek  v.  Loomis,  165 
111.  App.  214.  See  Evans  v.  Barclay, 
38  111.  App.  496,  judgment  not  opened 
where  credits  contended  for  are  al- 
lowed upon  the  hearing  of  the  motion. 
N.  J. — See  Audenried  v.  Woodward,  28 
N.  J.  L.  265.  Pa.— Provident  Bldg.  & 
Loan  Assn.  v.  Cresswell,  204  Pa.  105, 
53  Atl.  647;  Bright  t\  Diamond,  189 
Pa.  476,  42  Atl.  45.  Wis.— Jones  v. 
Keyes,  16  Wis.  562. 

18.  Illinois  Watch  Co.  V.  Payne,  39 
App.  Div.  521,  57  N.  Y.  Supp.  308  (al- 
though such  error  was  unintentional) ; 
Jones   v.   Keyes,    16   Wis.   562. 

19.  Colo. — Richards  V.  First  Nat. 
Bank,  59  Colo.  403,  148  Pae.  912.  HI. 
Halladay  v.  Underwood,  75  111.  App.  96. 
Pa.— Re'ist  i:  Eeist,  200  Pa.  317,  49 
Atl.  951;  Walker  v.  Sallada,  17  Pa.  Co. 
Ct.  371. 

20.  On  a  rule  to  open  a  judgment, 
it  appeared  that  the  note  upon  which 
judgment  was  entered  was  held  for 
nearly  twenty  years  before  entry  of 
judgment,  and  that  after  the  entry  no 
execution  was  issued  for  nearly  thir- 
teen years  and  that  defendant 's  finan- 
cial condition  made  the  note  collectible. 
It  also  appeared  that  the  judgment 
note  was  collateral  to  another  note, 
about  which  the  evidence  showed  a 
controversy  as  to  whether  anything 
was  due  upon  it.  Held,  that  the  rule 
to  open  judgment  should  be  made  abso- 
lute. Woodward  v.  Carson,  208  Pa. 
144,  57  Atl.  342. 

21.  Citizens  Nat.  Bank  v.  Hileman, 
233  Pa.  432,  82  Atl.  770;  International 
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Harv.  Co.  r.  Tuscarora  Twp.  (No.  1),  43 
Pa.  Super.  410. 

22.  Keist  v.  Kingman,  36  111.  App. 
489. 

23.  In  Pennsylvania,  the  prothono- 
tary  may  enter  judgment  upon  certain 
instruments  for  a  sum  certain  or  one 
which  can  be  made  certain.  But  where 
he  enters  a  judgment  upon  confession 
for  an  amount  which  he  had  no  means 
of  telling  was  proper,  it  will  be  vacated 
on  motion.  Toledo  Comp.  Co.  V.  Man- 
fred, 20  Pa.  Dist.  69. 

24.  See  the  following:  111.— Hall  v. 
.Jones,  32  111.  38;  Oettinger  v.  Levit, 
186  111.  App.  104;  Funk  v.  Hossack, 
115  111.  App.  340;  Anderson  V.  Field, 
6  111.  App.  307.  Ind. — Feaster  v.  Wood- 
fill,  23  Ind.  493.  Md.— Leaverton  v. 
Albert,  116  Md.  252,  81  Atl.  601,  36 
L.  R.  A.  (N.  S.)  990.  N.  Y.—In  re 
Brown,  157  N.  Y.  Supp.  497.  Okla. 
Moore  v.  School  District  No.  71,  11 
Okla.  332,  66  Pac.  279.  Pa.— Hutton 
V.  Altland,  250  Pa.  113,  95  Atl.  390; 
McDermott  r.  Bennett,  213  Pa.  129,  62 
Atl.  637;  Weixel  r.  Lennox,  179  Pa. 
459,  36  Atl.  248;  Jones  r.  Scott,  209 
Pa.  177,  58  Atl.  281;  Hayes  i:  Holfast, 
23  Pa.  Co.  Ct.  574  (duress);  Burling- 
ton School  Dist.  V.  Alexander,  6  Pa. 
Co.  Ct.  413.  Wis.— Winternitz  v. 
Schmidt,  161  Wis.  421,  154  N.  W. 
626;  Brown  r.  Parker,  28  Wis.  21;  Jones 
v.  Keves,  16  Wis.  562.  Can.— Rogers 
V.  Porter,  37  N.  Bruns.  285. 

[a J  Fraud  in  Rendition  or  Procure- 
ment of  Judgment.— The  general  rule 
is  that  a  court  of  equity  will  vacate 
and  set  aside  a  judgment  by  confession 
on  the  ground  of  fraud  only  when  the 
fraud  was  practiced  in  the  rendition  or 
procurement  of  the  judgment  itself; 
that  fraud  in  antecedent  transactions, 
not   connected  with  the  proceedings  in 
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was  forged,-^  the  judgment  may  be  opened  or  vacated.     But  a  judg- 


the  cause,  and  whieh  would  merely 
have  constituted  a  good  defense  to  the 
action  is  not  sufficient;  and  that  the 
fraud  must  be  actual  and  positive,  ut- 
terly repugnant  to  honest  intentions. 
Noble  i'.  Moses  Bros.,  74  Ala.  604, 
wherein  the  court  refused  to  set  aside 
a  judgment  conferred  by  a  daughter 
who  was  unduly  and  fraudulently  in- 
fluenced to  do  so  by  her  father,  on 
the  principle  that  whenever  one  of  two 
innocent  persons  must  suffer  by  the 
wrongful  act  of  a  third  person  he  must 
bear  the  loss  who  enabled  the  third 
party  to  cause  it. 

[b]  It  is  not  an  abuse  of  discre- 
tion for  the  court  to  open  a  judgment 
entered  by  confession  upon  a  scire 
facias  to  revive  a  judgment  more  than 
thirty  years  old  where  the  confession 
of  judgment  on  the  scire  facias  was 
made  by  the  widow  and  administratrix 
of  the  defendant,  and  evidence  was  of- 
fered in  support  of  the  petition  to 
open,  that  the  confession  of  judgment 
was  made  in  pursuance  of  a  conspiracy 
to  cheat  and  defraud  the  estate  of  the 
decedent  and  the  persons  entitled  there- 
to, under  the  laws  of  Pennsylvania, 
and  that  the  petitioners,  heirs  of  the 
defendant  debtor,  had  been  fraudulent- 
ly prevented  from  defending  by  reason 
of  a  representation  of  counsel  for  the 
widow  that  a  defense  was  to  be  made 
by  her.  In  such  case,  however,  the 
court  should  not  open  the  original 
judgment,  especially  where  no  reason 
appears  on  the  record  for  so  doing, 
and  in  such  case  it  is  particularly  the 
duty  of  the  court  to  file  an  opinion, 
accompanying  it  with  a  statement  of 
the  general  facts  in  the  case  and  the 
reasons  upon  which  he  bases  his  con- 
clusion. McPherson  v.  Cole,  240  Pa. 
444,  87  Atl.   70S. 

[c]  A  judgment  entered  on  a  judg- 
ment note  given  by  a  father  and 
mother  to  their  son  will  be  opened 
and  the  defendants  let  in  to  defend 
where  the  testimony  of  the  defendant 
tends  to  show  that  the  note  was  given 
without  any  past  or  present  considera- 
tion, and  either  from  fear  of  the 
payee,  or  for  an  executory  considera- 
tion of  his  care  and  assistance  to  them 
in  the  future  or  with  a  view  to  giv- 
ing him  a  preferred  claim  on  their 
property  after  their  death,  or  possibly 
from  a  mixture  of  all  of  these  motives.  I 


McMahon  v.  McMahon,  203  Pa.  16,  52 
Atl.  17. 

[d]  But  fraud  sufficient  to  vacate  a 
judgment  on  a  judgment  note  is  not 

shown  where  it  is  alleged  that  the 
maker  had  no  glasses  and  his  eyesight 
was  poor,  so  that  he  could  not  read 
the  warrant,  which  was  in  fine  print, 
and  that  when  the  cashier  read  the 
note  at  his  request  he  did  not  read  it 
distinctly  so  that  he  was  able  to  com- 
prehend that  the  note  was  a  judgment 
note.  Blake  v.  State  Bank  of  Free- 
port,  178  111.   182,  52  N.  E.  957. 

[e]  Petitioner  Guilty  of  Fraud. — A 
judgment  entered  on  a  judgment  note 
given  to  a  bank  will  not  be  opened 
on  the  ground  that  the  maker  was  in- 
duced to  sign  the  note  by  threats  of 
immediate  imprisonment  on  a  charge 
of  passing  worthless  cheeks,  and  of  ob- 
taining money  under  false  pretenses, 
where  it  appears  that  the  maker  in 
giving  the  note  actually  participated 
in  an  attempted  fraud  to  deceive  the 
representative  of  the  banking  com- 
missioner. Italian  Co-op.  Assn.  v.  La 
Spada,  58  Pa.  Super.  576. 

[f]  Where  a  judgment  is  confessed 
directly  to  a  third  party,  who  takes 
the  same  in  good  faith  and  for  value 
it  cannot  be  impeached  for  fraud  exist- 
ing between  the  other  parties.  But  if 
such  third  party  take  such  judgment 
as  collateral  security  only  after  it  has 
been  confessed,  it  would  be  otherwise. 
Kirby  v.  Fitzgerald,  31  N.  Y.  417. 

[g]  Setting  Aside  on  Ground  of 
Duress  Where  Act  Voluntary. — A  judg- 
ment entered  on  a  cognovit  given  by 
a  defendant  while  under  arrest  will 
not  be  set  aside  on  the  ground  of 
duress,  where  the  evidence  is  satisfac- 
tory that  the  act  was  voluntary.  Smith 
&  Hooker  v.  Storm,  1  Wend.  (N.  Y.) 
37.  And  see  Baldwin  v.  Murphy,  82  HI. 
485;  Boutel  v.  Owens,  2  Sandf.  (N.  Y.) 
655. 

[h]  Where  an  attorney,  thinking 
that  he  was  attorney  for  several  de- 
fendants subsequently  confessed  judg- 
ment in  the  action  as  to  all,  on  mo- 
tion of  the  party  for  whom  he  was 
not  attorney  the  judgment  was  stricken 
out  as  to  him  on  the  ground  of  sur- 
prise and  mistake.  Heaps  v.  Hoopes, 
68  Md.  383,  12  Atl.  882. 

25.  Hutton  r.  Altland,  2.50  Pa.  113, 
95  Atl.  390;  Kaier  Co.  v.  O'Brien,  202 
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ment  by  confession  will  not  be  opened  or  set  aside  merely  because 
made  by  one  who  is  imprudent,  extravagant  or  of  feeble  understand- 
ing,^*'  or  intoxicated  at  the  time  of  the  execution  of  the  obligation.-^ 
Where  the  defendant  dies  before  the  entry  of  judgment  upon  a  warrant 
of  attorney,  it  will  be  vacated.-* 


Pa.  153,  51  Atl.  760;  Schomaker  v. 
Dean,  201  Pa.  439,  50  Atl.  923;  Hum- 
phreys V.  Eawn,  8  Watts  78;  Keystone 
Brew.  Co.  v.  Varzaly,  39  Pa.  Super. 
155;  Jacobosky  r.  Zborowjan,  46  Pa. 
Super.  626;  Shannon  v.  Castner,  21  Pa. 
Super.  294. 

[a]  In  Darragh  v.  Bigger,  172  Pa. 
89,  33  Atl.  273,  the  evidence  showed 
that  the  judgment  was  entered  twenty- 
six  years  before  decedent's  death,  in 
a  county  where  he  did  not  live,  and 
where  he  had  no  real  estate;  that  dur- 
ing the  whole  of  this  period  he  had 
valuable  real  estate  iu  the  county 
where  he  did  live,  and  that  he  was 
always  able  to  pay  the  judgment,  and 
twenty  witnesses  testified  that  in  their 
opinion  the  signature  appended  to  the 
note  upon  which  judgment  was  entered 
was  not  that  of  decedent,  against  fiye 
who  testify  to  the  genuineness  of  the 
signature  in  their  opinion.  The  judg- 
ment was  opened. 

[b]  "There  is  no  inflexible  r-ile 
which  compels  the  court  to  open  a  judg- 
ment entered  upon  a  judgment  note 
where  the  defendant  swears  that  his 
signature  is  a  forgery.  Even  in  such 
case  the  judge  should  exercise  a  sound 
discretion,  after  careful  consideration 
of  the  character  and  effect  of  the  fes- 
timony. ' '  Jacobosky  v.  Zborowjan,  46 
Pa.  Super.  626;  Shannon  v.  Castner,  21 
Pa.  Super.  294.  See  also  Eoenigk's 
Appeals,  1  Pa.  Super.  284. 

26.  A  confe"ssion  (1)  of  judgment 
and  release  of  equity  will  be  supported 
though  made  by  a  man  of  weak  under- 
standing, in  the  habit  of  making  im- 
proyident  bargains,  addicted  to  in- 
toxication, and  embarrassed  in  his  cir- 
cumstances, and  though  such  confession 
was  induced  by  the  plaintiffs  giving 
him  time  to  pay  the  money;  if  no 
other  influence  was  exerted  and  no 
fraud  was  committed  in  obtaining  such 
confession,  the  same  being  deliberate- 
ly and  voluntarily  made  by  the  de- 
fondant,  or  by  virtue  of  a  power  of 
attorney  deliberately  and  voluntarily 
executed  by  him.  Mason  t'.  Williams,  3 
Munf.  (Va.)  126,  5  Am.  Dec.  505.  (2) 
But  see  Davis  v.  Snyder,  248  Pa.  568, 
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94  Atl.  243,  it  is  not  an  abuse  of  judi- 
cial discretion  to  open  a  confessed  judg- 
ment entered  upon  a  judgment  note 
where  the  evidence  shows  mysterious 
and  unnatural  conduct  on  the  part  of 
the  plaintiff,  wherfi  no  purpose,  reason 
or  motive  for  the  action  of  the  judg- 
ment defendant  in  borrowing  the 
money  alleged  to  be  the  consideration 
for  the  note  appears,  but  where  it  does 
appear  that  he  was  seventy-three  years 
old  at  the  time  of  the  transaction  and 
was  shortly  thereafter  judicially  de- 
termined to  be  of  enfeebled  intellect, 
[a]  In  Steiner  v.  Scholl,  163  Pa. 
465,  30  Atl.  159,  on  an  application  to 
open  a  judgment,  it  appeared  that  de- 
fendant was  an  illiterate  woman  near- 
ly seventy  years  of  age.  She  denied 
that  she  had  ever  knowingly,  if  at  all 
signed  the  note  upon  which  judgment 
was  entered.  She  averred  that  sho 
never  had  any  transactions  wifh  plain- 
tiff whereby  she  became  liable  to  him 
for  any  sum  of  money  whatever.  She 
also  averred  that  she  had  loaned  plain- 
tiff five  hundred  dollars  for  which  he 
gave  her  a  judgment  note.  Plaintiff 
averred  that  he  had  loaned  her  various 
sums  of  money  for  which  the  judgment 
in  question  had  been  given.  Plaintiff 
also  declared  that  he  had  paid  his  own 
note  on  a  certain  date,  but  a  letter  of 
subsequent  date  was  offered  in  evidence 
written  by  him  for  defendant,  and  ad- 
dressed to  defendant 's  daughter  in 
which  the  daughter  was  requested  to 
send  the  note  for  five  hundred  dollars 
to  defendant  as  plaintiff  wanted  to  pay 
some  money  on  it.  It  was  held  proper 
to  open  the  judgment. 

27.  Where  a  note  was  merely  given 
iu  renewal  of  a  prior  note  which  was 
unimpeached,  and  founded  upon-  a 
valuable  consideration,  the  fact  that 
the  maker's  signature  to  the  renewal 
was  procured  while  he  was  in  a  state 
of  intoxication  brought  on  by  the 
payee's  agent  for  that  purpose  is  not 
a  defense  available  upon  a  motion  to 
set  aside  a  judgment  on  the  note  en- 
tered upon  waj'rant  of  attorney.  Kis- 
singer V.  Zieger,  138  Wis.  368,  "l20  N. 
W.   249. 

28.  Hukill  f.  Fennemore,    4    Houst. 
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Such  a  judgment  will  not  be  set  aside  or  vacated  merely  because  the 
note  upon  which  judgment  was  confessed  may  have  been  executed  and 
delivered  on  Sunday,^''  or  because  costs  are  included  in  the  judgment, 
if  they  are  reasonable  in  amount,^*'  or  merely  to  enable  the  defendant 
to  maintain  a  cross-action  f^  nor  where  parties  are  in  pari  delicto  will 
it  be  set  aside  or  vacated.^^  The  fact  that  a  judgment  was  confessed 
against  several  of  the  makers  of  a  joint  note,  but  not  against  all,  does 
not  afford  any  equitable  reason  for  vacating  the  judgment.^^ 

A  judgment  by  confession  will  not  be  set  aside  or  vacated  because 
of  a  verbal  promise  alleged  to  have  been  made  at  the  time  of  giving 
the  cognovit  that  the  judgment  should  never  be  enforced;^*  nor  will 
a  judgment  by  confession  in  favor  of  a  bona  fide  purchaser  be  opened 


(Del.)  581;  Lanning  v.  Pawson,  38  Pa. 
480.  And  see  Hoover  v.  Holland,  120 
111.  App.  4. 

Death  of  defendant  before  entry  of 
judgment  as  ground  for  vacating  judg- 
ment, see  generally,  XIV. 

29.  Thomas  v.  Van  Dyke,  23  Pa.  Co. 
Ct.   385. 

[a]  In  McKee  v.  Verner,  239  Pa. 
69,  86  Atl.  646,  it  was  held  that  where 
a  judgment  note  containing  a  warrant 
of  attorney  to  confess  judgment  is 
executed  and  delivered  on  a  Sunday, 
and  thereafter  judgment  is  entered  on 
the  note,  the  court  will  not  open  such 
judgment  merely  because  the  note  was 
made  on  Sunday,  the  court  giving,  as 
a  reason  for  its  holding  that  a  Sun- 
day contract  is  contra  bona  mores,  and 
the  law  will  not  aid  in  its  execution, 
but  where  it  has  been  fully  executed 
the  law  will  decline  to  interpose  and 
relieve  the  complaining  party  from  the 
obligation  of  his  agreement.  In  such  a 
case  the  law  leaves  the  parties  where 
it  finds  them  and  will  not  assist  in 
the  execution  of  the  contract  nor  avoid 
or  set  it  aside  if  it  has  been  fully 
carried  out. 

30.  Second  Ward  Savings  Bank  of 
Milwaukee  v.  Schranck,  97  Wis.  250, 
73  N.  W.  31,  39  L.  E.  A.  569. 

31.  Koehler  v.  Glaum,  169  HI.  App. 
537. 

32.  Fields  v.  Brown,  89  HI.  App. 
287,  but  when  this  case  was  heard  in 
the  supreme  court  it  was  held  that  the 
rules  as  to  pari  delicto  would  not  ap- 
ply where  the  contract  was  against  pulD- 
lic  policy.  Fields  v.  Brown,  188  111. 
Ill,  58  N.  E.  977,  wherein  the  court 
said:  "One  who  leases  a  house  with 
full  knowledge  it  is  leased  by  the  ten- 
ant for  the  purpose  of  keeping  a  house 
of    ill-fame    or   place    for    the   practice 


of  prostitution,  and  afterwards  receives 
rent  therefor  and  permits  the  house  to 
be  so  used,  is  guilty  of  a  violation  of 
the  statute,  and  on  principles  of  pub- 
lie  policy  ought  not  to  be  permitted 
to  invoke  or  obtain  the  aid  of  the 
courts  to  enforce  stipulations  in  the 
contract  of  letting  which  will  enable 
him  to  secure  a  judgment  by  confession 
for  rent  due  for  such  use  of  the  house. 
The  lessee,  in  such  case,  even  though 
in  pari  delicto  with  the  lessor,  ought 
not  to  be  denied  or  deprived  of  the 
privilege  of  presenting  the  defense  that 
the  lease  was  illegal  because  of  its 
being  in  violation  of  the  public  law 
of  the  state,  for  the  defense  is  not 
allowed  on  the  ground  that  the  person 
presenting  it  is  entitled  to  relief,  but 
as  we  said  in  Goodrich  v.  Tenney,  144 
111.  422,  'upon  principles  of  public 
policv  and  to  conserve  the  public  wel- 
fare.'' " 

[a]  Confession  Subject  to  Dishonor. 
If  the  maker  has  confessed  judgment 
on  the  note  endorsed  after  it  is  dis- 
honored, the  court  will  not  set  aside 
the  judgment  in  order  to  let  an  equit- 
able defense,  especially  where  the 
original  parties  are  in  pari  delicto. 
Sebring  &  Van  Wyck  v.  Eathbun,  1 
Johns.  Gas.  (N.  Y.)  331. 

33.  Knox  V.  Winsted  Sav.  Bank,  57 
111.  330. 

34.  Heckscher  v.  Middleton,  54  N.  J. 
L.  312,  23  Atl.  943.     . 

[a]  "It  was  a  common  practice  to 
enter  into  an  agreement  at  the  time 
of  confessing  the  judgment,  by  which 
the  defendant  should  have  time  or 
terms  of  payment.  This  agreement  was 
made  as  a  part  of  the  cognovit.  The 
court  would  then  see  that  the  terms 
were     performed.       No     case     can     be 

Vol,  XIV 


850 


JUDGMENTS 


because  of  an  agreement  between  the  original  parties  to  the  note  that 
no  judgment  would  be  entered  thereon  ;^5  but  where  a  judgment  by 
confession  is  enforced  contrary  to  an  agreement  as  to  the  terms  or 
time  of  its  enforcement,  the  court  will  open  up  the  judgment  and 
allow  a  defense,  if  any,  to  be  made.^^ 

e.  Contents  of.^^  —  If  a  motion  to  vacate  a  judgment  by  confession 
is  founded  on  any  irregularity  in  entering  up  the  judgment,  it  is 
necessary  for  the  moving  party  to  specify  in  the  moving  papers  the 
grounds  of  his  motion;"^  but  if  the  defects  complained  of  are  matters 
of  substance,  the  grounds  for  the  motion  need  not  be  stated.^^  If  the 
application  is  made  by  the  defendant,  it  should  show  that  the  claim  was 
not  just  and  ought  not  to  have  been  confessed,*"  and  that  he  has 
a  meritorious  defense  to  the  whole  or  a  part  of  the  judgment  in  ques- 
tion/^ If  the  application  is  made  by  a  third  person,  it  should  allege 
that  the  judgment  was  collusive  or  entered  to  defraud  him.*^ 

The  necessity  for  and  contents  of  supporting  affidavits  accompanying  the 
application  is  treated  elsewhere  in  this  title/^ 

f.  Hearing  and  Determination.^*^ — (I.)  Questions  Involved.  — The 
question,  on  motion  to  vacate  a  judgment  entered  by  confession,  is 
not  whether  the  judgment  shall  be  set  aside  for  errors  of  law,  but 
whether  there  are  equitable  reasons  why  it  should  be  opened  up  to  let  in 
a  defense/^  Counter  affidavits  as  to  the  merits  of  the  defense  should 
not  be  considered.*^ 


found,  ...  in  whicli  the  agreement 
was  that  the  judgment  confessed  should 
be  a  nullity,  as  in  this  ease.  But  the 
condition,  whatever  it  was,  was  re- 
quired to  be  in  writing,  because  the 
cognovit  was  always  in  that  form.  An 
unconditional  cognovit  cannot  be  varied 
by  any  verbal  agreement."  Heckscher 
V.  Middleton,  54  N.  J.  L.  312,  23  Atl. 
943. 

35.  Davis  v.  Barr,  9  Serg.  &  R. 
(Pa.)  137.  See  people's  Bank  v.  Stroud, 
223  Pa.  33,  72  Atl.  341. 

36.  N.  J. — Heckscher  v.  Middleton, 
54  N.  J.  L.  312,  23  Atl.  943.  N.  C. 
Molyneux  v.  Huey,  81  N.  C.  106.  Pa. 
Schweyer  i:  Walbert,  190  Pa.  334,  42 
Atl.  694,  that  liability  should  be  re- 
stricted to  certain  land  purchased.  And 
see  Filson  v.  Greenspan,  194  Pa.  540, 
45  Atl.  330;  Shields  v.  Hitchmau,  96 
Atl.  1039  (where  such  agreement  was 
made  without  authority,  the  judgment 
will  not  be  opened). 

37.  As  to  contents  of  application  for 
opening  and  vacating  judgments  gen- 
erally, see  infra,  XIV. 

38.  Winnebrenner  v.  Edgerton,  30 
Barb.  (N.  Y.)    185. 

39.  Winnebrenner  v.  Edgerton,  30 
Barb.    (N.   Y.)    185. 
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40.  Arrington  r.  Sherry,  5  Cal.  513; 
Simco  V.  Maukowitz,  190  111.  App.  632 
(must  show  facts  sufficient  to  cause  the 
judgment  to  be  vacated  in  a  court  of 
equity).  , 

41.'  Hall  V.  Jones,  32  111.  38;  Bruns- 
wick t:  Hurley,  131  111.  App.  235;  Bow- 
man r.  Powell,  127  111.  App.  114; 
Whalen  r.  Billing,   104  111.  App.  281. 

42.  Miller  v.  Earle,  24  N.  Y.  110; 
Gould  V.  Eandal,  232  Pa.  612,  81  Atl. 
809. 

43.  See  infra,  XIV. 

44.  Hearing  and  determination  of 
application  for  opening  and  vacating 
of  judgments  generally,  see  infra,  XIV. 

45.  Mumford  f.  Tolman,  157  111. 
258,  41  N.  W.  617;  Knox  v.  Winsted 
Savings  Bank,  57  HI.  330;  Hood  V. 
Gehrs,  170   111.  App.   230. 

46.  Eichards  v.  First  Nat.  Bank,  59 
Colo.  403,  148  Pac.  912;  Oettinger  v. 
Levit,  186  111.  App.  104;  Hood  v.  Gehrs, 
170  111.  App.  230;  Vennum  v.  Carr,  130 
111.   App.   309.      See   generally   XIV. 

[a]  In  McCormick  r.  Loomis,  165 
HI.  App.  214,  it  is  said:  "On  a  mo- 
tion to  open  a  judgment  the  court  may 
admit  counter  affidavits  or  evidence  in 
some  instances  where  the  questions  in- 
volved   is    a    question    for     the     court, 
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(II.)  Issues  to  Jury.  —  If  the  case  is  involved  in  doubt  an  issue  should 
be  directed  to  a  jury  to  try  the  question.^^ 

(III.)  Imposition  of  T8rms.48  — It  is  proper  for  the  court  to  impose 
terms  or  conditions  in  granting  a  motion  to  open  or  vacate  a  judg- 
ment by  confession.*^  But  the  court  has  no  right  to  require  the  de- 


purely;  but  it  is  improper  to  do  so 
where  the  merits  of  the  case  only  are 
involved,  as  the  court  cannot  try  the 
issues  in  that  manner.  This  is  par- 
ticularly true  where  the  issues  are  such 
that  the  right  of  trial  by  jury  is  in- 
volved. Dionne  V.  Matzenbaugh,  49 
111.  App.  527;  The  Gilchrist  Traus.  Co. 
V.  The  North.  Grain  Co.,  204  111.  510." 

[b]  If  the  affidavit  of  the  moving 
party  shows  a  prima  facie  case  of  good 
defense  on  its  merits,  and  if  such  ap- 
plication is  made  in  apt  time,  the  court 
should  open  the  judgment  and  allow  a 
defense  to  be  made,  notwithstanding 
counter-affidavits  to  the  effect  that  the 
whole  defense  is  bad.  Eichards  v. 
First  Nat.  Bank,  59  Colo.  403,  148  Pac. 
912. 

47.  m.— Condon  v.  Besse,  86  111.  159; 
Lake  v.  Cook,  15  111.  353;  Bii-tman  Co. 
V.  Thompson,  136  111.  App.  621;  Lan- 
yon  V.  Lanz,  Owen  &  Co.,  43  111.  App. 
654.  N.  Y. — Frazier  V.  Frazier,  9 
Johns.  80.  Pa. — Schomaker  v.  Dean, 
201  Pa.  439,  50  Atl.  923;  Anderson  v. 
Best,  176  Pa.  498,  35  Atl.  194;  Hum- 
phreys V.  Eawn,  8  Watts  78;  Hughes 
V.  Moody,  10  Pa.  Co.  Ct.  305;  Bach 
V.  Morey,  1  Lehigh  Val.  Law  Eep.  58. 

[a]  Where  fraud  or  want  of  con- 
sideration is  alleged  against  a  judg- 
ment entered  by  confession  on  bond 
with  warrant  of  attorney,  the  court 
may  order  a  feigned  issue.  Scudder  v. 
Scudder,  10  N.  J.  L.  340.  See  also  Bar- 
row r.  Bispham,  11  N.  J.  L.  110. 

[b]  In  King  v.  Shaw,  3  Johns.  (N. 
y.)  142,  a  warrant  of  attorney  was 
given  in  vacation,  to  enter  up  judg- 
ment, in  vacation  or  term,  on  a  bond 
given  at  the  same  time  and  payable 
immediately;  and  judgment  was  en- 
tered up  as  of  the  preceding  term,  but 
the  court  refused,  on  motion,  to  set 
aside  the  judgment.  On  affidavit,  that 
the  bond  and  warrant  of  attorney,  on 
which  judgment  was  entered  up,  were 
forged,  the  court  directed  a  feigned 
issue  to  try  the  fact  of  forgery. 

[c]  A  "confessed  judgment  against 
a  married  -woman  will,  upon  proper 
proofs,  be  opened  to  admit  of  an  ap- 
plication for  a  feigned  issue  to  settle 


the  question  of  her  ability  to  make  the 
contract  upon  which  the  judgment  was 
confessed,  and  the  question  of  usury 
may  be  litigated  upon  such  issue. 
Crosbv  f.  Washburn,  66  N.  J.  L.  494, 
49   Atl.   455. 

[d]  Bond  for  Gaming  Debt. — Where 
it  appeared  that  a  bond  on  which  judg- 
ment was  entered  by  confession  was 
given  for  a  gaming  debt,  and  the 
counter  affidavits  were  equivocal  or 
evasive,  the  cdurt  refused  to  try  the 
fact,  but  set  aside  the  judgment  and 
declared  the  warrant  of  attorney  void, 
so  as  to  leave  the  party  to  his  remedy 
on  the  bond  bv  suit.  Everitt  v.  Knapp, 
6  Johns.   (N.  Y.)   331. 

[e]  An  issue  to  try  the  fact  of 
usury  on  a  judgment  entered  upon  a 
warrant  of  attorney  will  not  be 
awarded  unless  the  usury  be  denied  or 
the  fact  is  put  in  doubt.  Hewitt  V. 
Fitch,  3  Johns.   (N.  Y.)   250. 

[f]  In  Pennsylvania  (1)  the  courts 
may  judge  of  the  weight  of  the  evi- 
dence and  the  credibility  of  the  wit- 
nesses, and  they  are  not  required  in 
every  case  where  there  is  a  conflict 
of  testimony,  to  send  it  to  the  jury. 
Blauvelt,  v.  Kemon,  196  Pa.  128,  46 
Atl.  416';  Jenkintown  Nat.  Bank's  Ap- 
peal, 124  Pa.  387,  17  Atl.  2;  Barley's 
Appeal,  90  Pa.  321;  Duffv  f.  Kaufman, 
18  Pa.  Super.  362.  (2)  Where  the  evi- 
dence is  such  that  the  jury  would 
probably  find  in  favor  of  the  defend- 
ant, the  court  may  send  the  matter  to 
the  jury,  although  he  is  not  bound  to 
do  so.  Cruzan  v.  Hutchison,  210  Pa. 
88,   59   Atl.   485. 

48.  On  granting  motion  to  open  or 
vacate  judgments  generally,  see  infra, 
XIV. 

49.  Tyrrell  i:  Hilton,  92  Md.  176, 
48  Atl.  55;  Jones  v.  Scott,  209  Pa.  177, 
58  Atl.   281. 

[a]  Thus  a  jiulgment  on  a  bond  and 
warrant  of  attorney  will  be  set  aside 
on  affidavit  of  a  defense,  and  defend- 
ant permitted  to  plead  to  the  merits; 
but  not  permitted  to  plead  non  est 
factum.  Bateman  v.  Diament,  7  N.  J. 
L.   197. 

[b]  But  where  a  judgment  entered 

Vol.  XIV 


852 


JUDGMENTS 


fendant  to  bring  into  court  the  sum  supposed  to  be  due,  as  a  condition 
to  opening  the  case.^° 

(IV.)  Belief  Awarded.si  —  If  a  sufficient  equitable  reason  for  open- 
ing the  judgment  by  confession  be  shown,  the  court  will  open  it,  in 
order  to  permit  the  defendant  to  present  his  defense  to  the  action,^- 


upon  a  warrant  of  attorney  is  opened 
upon  an  allegation  of  forgery  it  is  not 
usual  to  impose  as  one  of  the  terms 
that  the  instrument  alleged  to  be  forged 
shall  "be  offered  and  read  on  the 
trial  of  the  case  as  a  prima  facie  case 
for  the  plaintiff."  If  such  terms  are 
imposed  in  the  order  they  may  be 
stricken  out  after  due  notice,  although 
a  trial  has  been  had,  and  a  new  one 
granted.  Shannon  v.  Castner,  21  l^a. 
Super.   294. 

50.  Page  V.  Wallace,  87  HI.  84;  Mc- 
Guire  v.  Campbell,  58  111.  App.  188. 

[a]  In  Eiddle,  Eutan  &  Kennedy  V. 
Canby,  2  Ohio  Dec.  (Eeprint)  586, 
Lawrence,  J.,  delivering  the  opinion 
said:  "There  can  be  no  doubt  of  the 
power  to  set  aside  this  judgment,  or 
the  jn-opriety  of  its  exercise,  if  the 
defendants  are  entitled  to  make  the  de- 
fense of  usury,  and  this  at  law,  without 
a  tender  of  the  amount  due;  though  in 
equity  such  tender  may  be  required. 
...  It  was  once  held  that  the  money 
due  must  be  tendered  on  a  motion  to 
set  aside  judgment  rendered  on  war- 
rant of  attorney.  Hindle  r.  O  'Brien, 
1  Taunt.  413;  Edmonson  V.  Popkin,  1 
Bos.  &  Pull.  270.  But  this  was  over- 
ruled. Eoberts  v.  Goff,  4  B.  &  A.  92; 
Cook  V.  Jones,  Cowp.  727;  Bush  ■;;. 
Gower,  Str.  1043;  S.  C.  Temp.  Hardw. 
233  ' ' 

[bj  Where  Defendant  Has  Con- 
fessed Judgment  in  Favor  of  Other 
Creditors. — In  striking  out  a  judgment 
as  to  a  defendant  on  the  ground  of 
surprise  and  mistake  caused  hj  an  at- 
torney confessing  judgment  against  such 
defendant  together  with  others,  think- 
ing that  he  was  attorney  for  all  the 
defendants,  the  court  exercises  a  quasi 
equitable  power,  and  if  it  be  made  to 
appear  that  the  defendant  has  con- 
fessed judgment  in  favor  of  other  cred- 
itors, or  that  such  other  creditors  have 
in  the  meantime  succeeded  in  their 
suits  in  making  him  responsible  as  a 
partner  for  their  claims,  it  will  be 
competent  for  the  court,  and  a  proper 
exercise  of  its  power  in  such  cases,  to 
prescribe  as  a  condition  upon  which 
this    judgment    shall    be    stricken    out, 

Vol.  SIV 


that  the  defendant  shall  pay  into  court 
a  sum  of  money  establishing  a  like  re- 
sponsibility for  their  claim.  This  will 
be  but  doing  simple  justice  to  the  plain- 
tiffs, who  by  no  fault  on  their  part 
have  been  deprived  of  an  earlier  trial 
of  the  question  in  dispute,  and  of  their 
chance  of  thus  obtaining  a  prior  lien. 
Heaps  V.  Hoopes  &  Sons,  68  Md.  383, 
12  Atl.  882. 

[c]  England. — Such  terms  were  im- 
posed in  the  case  of  Hindle  v.  O'Brien, 
1  Taunt.  413,  in  the  court  of  common 
pleas,  decided  in  1809,  where  there  was 
a  motion  to  set  aside  a  judgment  which 
had  been  entered  upon  a  warrant  of 
attorney,  to  enable  the  defendant  to 
come  in  and  plead  usury.  But  in  Eob- 
erts V.  Goff',  4  Barn.  &  Aid.  92,  106 
Eng.  Eeprint  872,  before  the  court  of 
King's  Bench,  in  a  case  of  a  like  ap- 
plication, it  was  insisted  by  counsel 
that  the  judgment  could  not  be  set 
aside  but  upon  the  terms  of  the  party 
paying  the  money  actually  advanced, 
with  legal  interest,  citing  the  ease  of 
Hindle  r.  O'Brien,  1  Taunt.  413.  But 
it  was  there  said,  by  Bayley,  J.:  "We 
cannot  impose  such  terms.  The  instru- 
ment is  void.  It  is  not  good  at  law. 
The  construction  and  practice  of  this 
court  has  always  been  different;  and  I 
have  reason  to  know,  that  some  of  the 
learned  persons  who  argued  that  case 
in  the  Common  Pleas,  were  not,  at  the 
time,  at  all  satisfied  with  the  decision." 
It  appears  to  be  the  practice  in  the 
English  Court  of  Exchequer,  as  stated 
by  Chancellor  Kent,  in  Fanning  v.  Dun- 
ham, 5  Johns.  Ch.  (N.  Y.)  122,  9  Am. 
Dec.  283,  not  to  exercise  the  power 
at  all  to  set  aside  the  judgments  in 
such  cases. 

51.  As  to  relief  obtained  on  open- 
ing and  vacating  judgments  generally, 
see  infra,^  XIV. 

52.  Blake  v.  State  Bank  of  Freeport, 
178  111.  182,  52  N.  E.  957;  Farwell  V. 
Huston,  151  HI.  239,  246,  37  N.  E. 
864,  42  Am.  St.  Eep.  237;  Hier  V. 
Kaufman,  134  HI.  215,  25  N.  E.  517; 
Lake  v.  Cook,  15  HI.  353;  Oettinger  v. 
Levit,  186  111.  App.  104;  Hood  v.  Gehrs, 
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though  it  will  protect  the  judgment  creditor  by  permitting  the  judg- 
ment to  stand  as  security  until  the  trial  on  the  merits  is  determined.^^ 
If  there  is  actual  fraud,  involving  moral  turpitude,  a  judgment,  con- 
fessed for  more  than  is  honestly  due  and  owing,  will  be  set  aside  in 
toto  f^  but  if  the  judgment  is  free  from  fraud,  or  only  constructively 
fraudulent,  the  court  will  do  justice  between  the  parties  by  setting  it 
aside  only  so  far  as  it  exceeds  the  amount  actually  due  and  owing  at 
the  time  of  confession.^s  Where  there  is  no  fraud,  a  confession  of 
judgment  for  several  liabilities  may  be  cancelled  as  to  some,  and  allowed 
to  stand  as  to  others.^'' 

If  a  judgment  is  confessed  upon  a  usurious  contract,  the  court  may 
reduce  the  judgment,"  or  set  it  aside  in  toto.^« 

A  judgment  against  two  persons  by  confession  on  warrant  of  at- 
torney may  be  set  aside  as  to  one  of  them  and  stand  good  against 
the  other.^^ 


170  ni.  App.  230;  McGuire  v.  Campbell, 
58  111.  App.  188. 

[a]  "In  the  exercise  of  a  sort  of 
equitable  jurisdiction  over  confessions 
of  judgment  by  warrant  of  attorney, 
courts  often  set  aside  such  judgments, 
in  whole  or  in  part,  in  order  to  let  in 
a  defense  to  the  merits.  But  the  court 
can  fully  protect  the  rights  of  the 
parties  as  well  by  staying  all  proceed- 
ings on  the  judgment,  and  permitting 
it  to  stand  as  security  until  the  merits 
of  the  case  are  heard  and  determined. 
In  this  way,  whatever  lien  the  plain- 
tiff may  have  is  preserved  and  the  de- 
fendant protected  from  execution.  If 
the  defense  is  successful,  the  judgment 
falls,  otherwise  it  will  be  enforced- 
Lyon  V.  Boilvin,  2  Gilm.  629;  Lake  v. 
Cook,  15  111.  353."  Norton  r.  Allen, 
69  111.  306. 

[b]  Judgment  Stayed  When. — Where 
a  judgment  has  been  confessed  by  an 
attorney  without  authority,  the  court 
will  not  vacate  the  judgment  upon  the 
motion  of  the  assumed  client,  but  will 
leave  him  to  his  remedy  against  the 
attorney,  if  he  is  solvent  and  respon- 
sible. But  the  court,  in  order  to  pro- 
tect such  client  from  suffering  by  tho 
act  of  the  attorney,  and,  at  the  same 
time,  to  save  the  judgment  creditor 
from  injury,  will  let  the  judgment 
stand,  but  stay  all  proceedings,  and  let 
in  the  defendant  to  plead,  if  he  has 
any  defense.  Denton  v.  Noves,  6 
Johns.  (N.  Y.)  296;  Grazebrook'i;.  Mc- 
Creedie,  9  Wend.   (N.  Y.)   437. 

53.  Blake  v.  State  Bank  of  Free- 
port,  178  111.  182,  52  N.  E.  957;  Far- 
well    V.    Huston,    151    111.    239,    246,    37 


N.  E.  864;  Hier  v.  Kaufman,  134  111. 
215,  25  N.  E.  517;  Lake  v.  Cook,  15 
111.  353;  Oettinger  v.  Levit,  186  111. 
App.  104;  Hood  v.  Gehrs,  170  111.  App. 
230;  McGuire  v.  Campbell,  58  111.  App. 
188.      See   generally   hifra,   XTV. 

[a]  The  court  may  refuse  to  let  the 
judgment  stand  as  security.  Independ- 
ent Brewing  Assn.  v.  Klett,  114  HI. 
App.  1. 

54.  Clapp  V.  Ely,  27  N.  J.  L.  555. 

55.  Clapp  V.  Ely,  27  N.  J.  L.  555; 
Seligman  v.  Franco-American  Trading 
Co.,  2  Silv.  Sup.  349,  5  N.  Y.  Supp. 
681,  17  N.  Y.  Civ.  Proc.  342.  And 
see  Fries  v.  Woodworth,  31  N.  J.  L. 
273. 

[a]  Where  Portion  of  Debt  Ad- 
mitted and  Part  Denied.— Where  the 
defendant  admits  that  a  part  of  the 
amount  named  in  the  judgment  is 
actually  due,  the  court  should  allow 
the  judgment  to  stand  and  execution 
upon  it  for  such  amount,  and  should 
allow  defendant  to  plead  as  to  the 
portion  of  the  judgment  that  he  claims 
was  discharged,  and  was  not  owing, 
and  an  issue  as  to  whether  such  dis- 
puted portion  was  in  fact  owing  by 
him  should  be  submitted  to  a  jury. 
Lanyon  v.  Lanz,  Owen  &  Co.,  43  111. 
App.  654. 

56.  Wells  V.  Gieseke,  27  Minn.  478; 
Kern  r.  Chalfant,  7  Minn.  487. 

57.  Fleming  v.  Jencks,  22  HI.  475; 
Reynolds  v.  Paver,  22  111.  661;  McGuire 
v.  Campbell,  58  111.  App.  188. 

58.  Fleming  v.  Jencks,  22  HI.  475; 
Reynolds  r.  Paver,  22  111.  661;  McGuire 
V.  Campbell,  58  111.  App.  188. 

59.  U.  S.— Gerard   v.  Basse  &  Syer, 
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3.  Procedure  After  Judgment  Opened.  —  If  the  judgment  is 
opened  without  terms  the  plaintiff  is  put  to  proof  of  his  action  pre- 
cisely as  if  no  judgment  had  been  entered.^**  Consequently  any  defense 
which  would  have  been  available  to  the  defendant  if  an  action  had 
been  brought,  instead  of  judgment  confessed,  may  be  set  up  on  the 
trial.^^ 

V.  JUDGMENTS  BY  DEFAULT."  —  A.  Definitions  and  Dis- 
tinctions.—  A  default  is  generally  defined  as  the  failure  of  a  party 
to  take  in  time  a  legal  step  required  in  the  progress  of  an  action,  and 
a  judgment  by  default  is  a  judgment  against  the  party  who  has  failed 
to  take  such  step.^^     Thus  in  many  jurisdictions  the  term  default  is 


1  Dall.  119,  1  L.  ed.  63.  N.  J.— Silvers 
V.  Eeynolds,  18  N.  J.  L.  238;  Silvers 
V.  Eeynolds,  17  N.  J.  L.  275.  N.  Y. 
Green  v.  Beals,  2  Caines  254;  Crane  v. 
French,  1  Wend.  311. 

[a]  Thus,  where  one  of  the  parties, 
defendant  is  an  infant  at  the  time 
of  confessing  judgment,  the  judgment 
may  be  set  aside  as  to  him.  Motteux 
V.  St.  Aubin,  2  W.  Black.  1133,  96 
Eng.   Reprint   669. 

60.  Harris  v.  Harris,  154  Pa.  501,  36 
Atl.  617;  Sossong  v.  Rosar,  112  Pa. 
197,  3  Atl.  768;  West  V.  Irwin,  74  Pa. 
258;  Shannon  v.  Castner,  21  Pa.  Super. 
294. 

61.  111. — ^Borehsenius  v.  Canutson, 
100  m.  82  (the  cognovit  cannot  be 
used  in  avoidance  of  the  pleas  of  set- 
off);  Smith  r.  Dazey,  124  111.  App.  399. 
Ohio. — Woodbury  v.  Bollmever  &  Co., 
20  Ohio  Cir.  Ct.  (N.  S.)  "113.  Pa. 
Harris  v.  Harris,  154  Pa.  501,  26  All. 
617;  Sossong  v.  Rosar,  112  Pa.  197,  3 
Atl.  768  (statute  of  limitations  may  be 
pleaded). 

[a]  But  matters  of  defense  arising 
subsequent  to  the  judgment  may  not 
be  set  up.  Curtis  v.  Slosson,  6  Pa. 
265. 

71.  As  to  default  generally,  see  gen- 
erally the  titles  "Default; """Inquiry, 
Writ  of." 

As  to  affidavit  of  merits  or  defense 
to  prevent  judgment  by  default,  see 
the  title  "Affidavits  of  Merits  and 
Defense. ' ' 

72.  Ind.— Kruse  v.  State,  55  Ind. 
App.  203,  103  N.  E.  663.  la.— Acheson 
V.  Inglis  Bros.,  155  Iowa  239,  135  N. 
W.  632;  Peterson  i:  Kissell,  148  Iowa 
516,  125  N.  W.  808.  Mo.— Borgwald  v. 
Fleming,  69  Mo.  212.  N.  H.— Hutchin- 
son V.  Manchester  St.  Rv.,  73  N.  H 
271,  60  Atl.  1011.  N.  Y.— Forgotson 
V.  Becker,  81  N.  Y.  Supp.  321.     Tenn. 
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Warren  r.  Kennedy,  1  Heisk.  437. 
Utah. — Utah  Assn.  v.  Bowman,  38  Utah 
326,  113  Pac.  63,  Ann.  Cas.  1913B,  334. 
Vt.— Sheldon  v.  Sheldon,  37  Yt.  152. 
Va. — Davis  v.  Com.,  16  Graft.  (57  Va.) 
134. 

See  the  following:  Ala. — Elyton  Co. 
r.  Morgan,  88  Ala.  434,  6  So.  249;  Leh- 
man r.  Hudmon,  So  Ala.  135,  4  So.  741. 
la.— Fox  r.  Nolan,  165  Iowa  302,  145 
N.  W.  491.  Ky.— Stapp  v.  Thomason, 
2  Litt.  214;  Schooler  r.  Asherst,  1  Litt. 
216.  Md.— Sharp  r.  Bates,  102  Md. 
344,  62  Atl.  747,  failure  to  plead  after 
demurrer  overruled.  Tex. — McKellar 
V.  Lamkin,  22  Tex.  244;  Lvtle  f.  Cus- 
tead,  4  Tex.  Civ.  App.  490,  23  S.  W. 
451. 

Definition  of  judgment  generally  see 
supra,  I. 

[a]  "The  definition  of  default  as  a 
failure  to  appear  and  contest  a  point 
of  law  or  fact  by  presentation  of 
counter  argument  or  proof  has  been 
applied  in  many  cases.  .  .  .  Where, 
on  motion,  duly  noticed,  an  answer  is 
stricken  out  as  sham  or  on  the  ground 
that  it  is  frivolous,  and  no  one  ap- 
peared in  opposition  to  such  motion,  a 
judgment  rendered  thereon  is  by  de- 
fault, and  no  appeal  lies.  .  .  .  The 
proper  remedy  in  the  case  is  .  .  .  by 
application  to  the  court  for  an  order 
opening  the  default."  Forgotson  v. 
Becker,  81  X.  Y.  Supp.  321. 

[b]  "A  judgment  by  default  does 
not  involve  the  merits  of  the  case. 
The  issues  of  fact  or  law  therein  are 
not  decided.  The  default  is  based 
solely  upon  the  fact  that,  whatever 
case  the  party  had,  he  did  not  appear 
at  the  proper  time  to  present  it.  .  .  .  " 
In  re  Stillman,  28  R.  I.  298,  67  Atl.  4. 

fc]  The  "authority  to  enter  default 
judgments  is  regulated  by  statute, 
though   rules   of   court    may    prescribe 
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applied  to  cases  in  which  the  defendant,  though  having  appeared  in 
the  action,  fails  to  plead  within  the  time  prescribed  by  law/^  But 
strictly  speaking,  at  least  in  some  jurisdictions,  a  judgment  by  default 
may  be  rendered  only  when  there  is  neither  appearance  nor  answer;^* 
a  judgment  rendered  by  reason  of  plaintiff's  failure  to  appear  at  the 
trial  of  the  cause,^^  or  to  amend  his  complaint  after  a  demurrer  thereto 
has  been  sustained, ^^  is,  properly  speaking,  not  a  judgment  by  default 
but  a  judgment  of  dismissal  of  the  action  for  want  of  prosecution." 
In  some  jurisdictions  no  judgment  by  default  can  be  rendered  after 


further  regulations  to  make  the  statu- 
tory provisions  effective;  but  such 
rules  should  not  be  inconsistent  with 
the  statutes  on  the  subject."  Holder, 
etc.  Co.  V.  Kiser  Co.,  68  Fla.  312,  67 
So.  85. 

[d]  Failure  to  comply  with  order 
requiring  production  of  books.  Ham- 
mond Packing  Co.  i".  State,  212  U.  S. 
322,  29  Sup.  Ct.  370,  53  L.  ed.  530 
(Arkansas  statute),  distinguishing 
Hovey  v.  Elliott,  167  U.  S.  409,  17  Sup. 
Ct.   841,  42  L.  ed.  215. 

[e]  Failure  To  Answer  Interrog- 
atories.— Sparks  v.  Eeeves  &  Co..,  165 
Ala.  352,  51  So.  574;  Hlinois  Cent.  E. 
Co.  V.  Sanford,  75  Miss.  862,  23  So. 
355,   942. 

As  to  persons  who  may  be  in  default 
see  6  Standard  Proc.  800,  and  the  titles 
"Divorce;"  "Executors  and  Adminis- 
trators ; "  " Husband  and  Wife ;  "  "In- 
fants;"   "Inheritance;"    "Insane  Per- 


sons;' 


'Prisons  and  Prisoners. 


73.  Ark. — Ozark  Ins.  Co.  r.  Leather- 
wood,  79  Ark.  252,  96  S.  W.  374;  Page 
v.  Sutton  Co.,  29  Ark.  304.  Cal.— Weim- 
mer  v.  Sutherland,  74  Cal.  341.  Colo. 
Wilbur  V.  Maynard,  6  Colo.  483.  Ga. 
Moses  V.  Kittle,  103  Ga.  806,  30  S.  E. 
687;  Simmons  v.  Auten,  22  S.  E.  149; 
Simmons  v.  Southern  Banking  &  T. 
Co.,  94  Ga.  795,  21  S.  E.  1005.  Haw. 
Mills  r.  Walker,  18  Haw.  243.  Mont. 
Donlan  r.  Thompson  Falls  Copper  &  M. 
Co.,  42  Mont.  257,  112  Pac.  445.  Pa. 
North  r.  Yorke,  174  Pa.  349,  34  Atl. 
620.  Tex. — London  Assur.  Corp.  r.  Lee, 
66  Tex.  247,  18  S.  W.  508;  State  v. 
Patterson  (Tex.  Civ.  App.),  40  S.  W. 
224. 

See  infra,  V,  D. 

[a]  According  to  the  common  law 
practice,  judgments  by  default  are  ren- 
dered "either  by  uon  sum  informatus, 
where,  instead  of  entering  a  plea  the 
defendant's  attorney  says  he  is  not  in- 
formed of  any  answer  to  be  given  to 
the    action;    or,   nil    dicit,    where    it    is 


rendered  against  the  defendants  for 
want  of  a  plea.  A  default  may  be 
after  an  appearance  as  well  as  before." 
Page  V.  Sutton  &  Co.,  29  Ark.  304. 

74.  Ala. — Simmons  V.  Titche,  102 
Ala.  317,  14  So.  786.  Colo.— Wilbur  v. 
Maynard,  6  Colo.  483.  111.— Feder  v. 
Greenberg,  191  111.  App.  144;  Chicago, 
C.  C.  &  St.  L.  Ey.  Co.  f.  Bozarth,  91 
111.  App.  68.  la. — Acheson  v.  Inglis 
Bros.,  155  Iowa  239,  135  N.  W.  632. 
La, — State  ex  rel.  Watkins  v.  Baten,  48 
La.  Ann.  1538,  21  So.  119;  Stone  V. 
Minor,  6  Eob.  29.  Mo. — Borgwald  V. 
Fleming,  69  Mo.  212.  N.  Y.— Schlaep- 
fer  V.  Treuhaft,  142  N.  Y.  Supp.  277. 
Vt.— Wade  v.  Wade's  Admr.,  81  Vt. 
275,  69  Atl.  826.  Va.— Brown  v.  Chap- 
man, 90  Va.  174,  17  S.  E.  855.  W.  Va. 
Adamsou  r.  Peerce,  20  W.  Va.  59. 

[a]  A  judgment  by  default  "is  one 
rendered  in  a  cause  to  which  defend- 
ant has  not  appeared  at  the  return  day 
of  the  summons,  or  at  the  day  set  for 
trial.  If  defendant  is  present,  either 
in  person  or  by  attorney,  when  the 
judgment  is  rendered,  it  is  not  a  judg- 
ment by  default  ..."  Borgwald  v. 
Fleming,  69  Mo.  212. 

75.  111.— People  v.  Eeuter,  88  111. 
App.  586.  N.  Y.— Gurnee  r.  Hoxie,  29 
Barb.  547;  Brady  v.  Martin,  UN.  Y. 
Supp.  424.  W.  Va. — Buena  Vista  Free- 
stone Co.  r.  Parrish,  34  W.  Va.  652,  12 
S.  E.  817. 

[a]  Where  defendant  has  interposed 
a  counterclaim,  he  is  entitled  to  a 
judgment  on  the  merits,  rather  than  a 
dismissal  for  plaintiff's  failure  to  ap- 
pear at  the  trial.  Clune  v.  Quitzow, 
125  Cal.  213,  57  Pac.  886.  See  also 
Wagoner  Nat.  Bank  v.  Welch,  7  lud. 
Ter.   259,   104  S.  W.  610. 

76.  White  V.  Levy,  93  Ala.  484,  9 
So.  164;  Lasswell  v.  Kitt,  11  N.  M. 
459,  70  Pac.  561. 

77.  As  to  dismissal  generally,  see 
the  title  "Dismissal,  Discontinuance 
and  Nonsuit." 
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issue  joined/®  even  though  defendant  fails  to  appear  at  the  call  of 
the  case.'^^ 

Distinction  Between  Judgments  by  Default  and  Nil  Dicit.so  —  In  some  jur- 
isdictions a  general  appearance  of  the  defendant  prevents  the  entry 
of  a  judgment  by  default,  though  no  plea  is  filed  by  him,^^  and  a 
judgment  nil  dicit  instead  of  one  by  default  is  to  be  rendered  in 
such  instance.^^     A  judgment  nil  dicit  is  said  to  possess  a  stronger 


78.  111.— Wacker  r.  Young,  172  111. 
App.  255.  la. — Acheson  v.  Inglis  Bros., 
155  Iowa  239,  135  N.  W.  632.  Mich. 
Leahy  v.  Wayne  Circuit  Judge,  144 
Mich.  304,  107  N.  W.  1060,  115  Am. 
St.  Eep.  443.  Mo. — Davis  v.  Robinson, 
126  Mo.  App.  293,  102  S.  W.  1048. 

79.  Cal. — See  Weimmer  v,  Suther- 
land, 74  Cal.  341,  15  Pac.  849.  Colo. 
Taylor  v.  McLaughlin,  2  Colo.  375.  111. 
Manlove  v.  Gallipot,  2  111.  390;  Feder 
V.  Greenberg,  191  111.  App.  144;  Hine 
Bros.  Co.  V.  Adams,  139  111.  App.  92. 
Ind. — Firestone  f.  Firestone,  78  Ind. 
534;  Carver  v.  Williams,  10  Ind.  267; 
Maddox  v.  Pulliam,  5  Blackf.  205.  la. 
Fox  V.  Nolan,  165  Iowa  302,  145  N.  W. 
491;  Arbuckle  v.  Bowman,  6  Iowa  70; 
Brown  v.  Hollenbeek,  2  Greene  318. 
Mich. — Leahy  v.  Wayne  Circuit  Judge, 
144  Mich.  304,  107  N.  W.  1060,  115 
Am.  St.  Rep.  443.  Minn. — Strong  v. 
Corner,  48  Minn.  66,  50  N.  W.  936. 
Mo.— Libbe  v.  Libbe,  166  Mo.  App.  240, 
148  S.  W.  460.  N.  y.— Patten  t:  Haze- 
well,  34  Barb.  421;  Pultz  v.  Diossy,  53 
How.  Pr.  270;  Altschuler  r.  Lipschitz, 
113  N.  Y.  Supp.  1058.  N.  C— Hartman 
&  Co.  V.  Farrior,  95  N.  C.  177;  Rogers 
V.  Moore,  86  N.  C.  85. 

[a]  It  is  error  to  enter  a  judgment 
by  default  after  issue  joined,  although 
defendant  does  not  answer  to  his  name 
when  called,  but  the  plaintiff  must 
proceed  and  try  the  cause  in  the  ordi- 
nary manner.  Wacker  v.  Young,  172 
111.   App.   255. 

[b]  Upon  denial  of  a  motion  to  dis- 
miss the  proceedings  after  issues 
joined,  a  judgment  by  default  cannot 
be  rendered,  although  defendant  de- 
clined to  participate  in  the  trial.  Alt- 
schuler V.  Lipschitz,  113  N.  Y.  Supp. 
1058. 

[c]  Where  defendant  on  the  day 
set  for  trial  applies  for  an  adjourn- 
ment, but  on  denial  of  his  request 
participates  in  the  examination  of  wit- 
nesses, there  is  no  default.  Scheckter 
V    Reiter,   113  N.  Y.  Supp.  729. 

80.  Definitions  and  distinctions  gen- 
erally, see  supra,  I. 
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81.  Ala. — Craig  &  Co.  v.  Pierson 
Lumb.  Co.,  179  Ala.  535,  60  So.  838. 
111.— Chicago,  C.  C.  &  St.  L.  Ry.  Co. 
V.  Bozarth,  91  HI.  App.  68.  Miss. 
Carter  v.  Daizy,  42  Miss.  501.  Pa. 
Saupp  V.  Flanigan,  7  Pa.  Dist.  604. 
W.  Va. — Dadisman  v.  West  Virginia 
Eastern  Tel.  Co.,  69  W.  Va.  43,  70  S.  E. 
855. 

[a]  A  judgment,  rendered  upon  an 
order,  requiring  the  defendant  to  with- 
draw a  demurrer  and  file  an  answer 
within  a  certain  time,  by  reason  of  de- 
fendant's failure  to  comply  with  such 
order,  is  not  a  judgment  by  default. 
Smith  r.  Barnum,  3  N.  Y.  Supp.  476. 

82.  Simmons  r.  Titche,  102  Ala.  317, 
14  So.  786;  Grigg  V.  Gilmer,  54  Ala. 
425,  430;  Stewart  V.  Goode,  29  Ala. 
476;  Blalack  r.  Blacksher,  11  Ala.  App. 
545,  66  So.  863;  Endowment,  etc.  Lodge 
r.  Harvev,  6  Ala.  App.  239,  60  So.  602; 
Plaff  V.  Pacific  Exp.  Co.,  251  111.  243, 
95  N.  E.  1089;  American  Mail  Order 
Co.  r.  Marsh,  118  111.  App.  248;  Chi- 
cago, C.  C.  &  St.  L.  Ry.  Co.  v.  Bozarth, 
91  111.  App.  68. 

[a]  No  judgment  by  default  can  be 
entered  after  defendant's  entry  of  an 
appearance  in  writing  before  the  re- 
turn day,  although  no  written  plead- 
ings are  filed  and  the  defendant  is  not 
present  at  the  trial  of  the  cause.  Hine 
Bros.  Co.  r.  Adains,  139  111.  App.  92. 

[b]  Where  defendant  files  a  written 
appearance,  reserving  the  right  to  de- 
mur or  plead,  but  in  fact  does  not 
plead  to  the  complaint,  the  plaintiff  is 
entitled  to  a  judgment  nil  dicit.  Bla- 
lack r.  Blacksher,  11  Ala.  App.  545,  66 
So.  863. 

[c]  And  where  a  demurrer  to  the 
complaint  has  been  interposed,  the 
judgment  must  be  "nil  dicit"  and  not 
"by  default."  Endowment  Dept.  V. 
Harvey,  6  Ala.  App.  239,  60  So.  602. 

[d]  Where  defendant  agrees  in  open 
court  that  judgment  might  be  ren- 
dered against  him,  it  is  not  a  con- 
fession of  judgment,  but  it  is  to  be  re- 
garded as  a  judgment  nil  dicit.  Walk- 
er V.  Wills,  5  Ark.  166. 
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implication  in  favor  of  the  plaintiff's  claim  than  a  judgment  by  de- 
fault,^^  the  defendant  by  his  appearance  having  waived  all  objections 
to  the  service  and  return  of  process.^*  The  defendant  after  a  judg- 
ment of  nil  dicit  cannot  avail  himself  of  a  variance  between  the  writ 
and  the  complaint.^''  But  even  in  jurisdictions  in  which  a  distinction 
is  made  between  judgments  nil  dicit  and  by  default,  the  rendition 
of  a  judgment  by  default  instead  of  nil  dicit,  although  irregular,  is 
not  deemed  to  be  necessarily  a  reversible  error.^® 

B.  Pleadings  and  Proceedings  by  Plaintief.  —  1.  Necessity  for.^^ 
To  entitle  plaintiff  to  a  judgment  by  default  the  complaint  must  be 
tiled  pursuant  to  the  statute.**^     It  is  error  to  render  a  judgment  by 


83.  Graves  v.  Cameron,  77  Tex.  273, 
14  S.  W.  59;  Gilder  v.  Mclntyre,  29 
Tex.  89. 

[a]  A  judgment  nil  dicit  partakes 
of  the  nature  of  a  judgment  by  con- 
fession as  well  as  by  default.  Storey 
V.  Nichols,  22  Tex.  87. 

[b]  A  judgment  of  nil  dicit  on  a 
bill  of  exchange  "is  equivalent  to  a 
verdict  and  finds  all  the  facts  to  be 
true  as  stated  in  the  declaration.  It 
affords  proof  upon  the  record  of  the 
making  of  the  bills,  of  their  acceptance, 
endorsement,  protest  for  non-payment 
and  notice."  Grigsby  v.  Ford,  3  How. 
(Miss.)    184. 

[c]  In  a  suit  upon  a  note  in  which 
there  is  no  allegation  of  breach  for 
failure  to  pay,  such  defect  is  cured  by 
a  judgment  nil  dicit  after  the  with- 
drawal of  an  answer  consisting  of  a 
general  denial.  Janson  v.  Bank,  48 
Tex.   599. 

[d]  A  judgment  nil  dicit,  however, 
does  not  cure  a  substantial  defect  in 
the  complaint.  Emanuel  V.  Ketchum, 
21  Ala.  257. 

84.  Eaton  r.  Harris,  42  Ala.  491; 
Goodlet   V.  Stamps,  29  Tex.  121. 

85.  Hutchison  v.  Powell,  92  Ala.  619, 
9  So.  170;  Summerlin  v.  Dowdle,  24  Ala. 
428. 

86.  Ala. — Ex  parte  Parker,  172  Ala. 
136,  54  So.  572;  Elvton  Land  Co.  V. 
Morgan,  88  Ala.  434,  7  So.  249;  At- 
lantic Glass  Co.  V.  Paulk,  83  Ala.  404, 
3  So.  800.  Ark.— Shields  v.  Barden,  6 
Ark.  459.  111.— Mann  v.  Brown,  263 
HI.  394,  105  N.  E.  328;  Brockhaus  v. 
Garner,  188  HI.  App.  560;  Towarzystwa 
V.  Barczaitis,  139  111.  App.  94. 

[a]  With  "demurrers  on  file,  tech- 
nically the  judgment  should  have  been 
'nil  dicit'  instead  of  'by  default.'  But 
this  technical  error  on  the  part  of  the 
court   would   not   and   did   not   destroy 


the  jurisdiction  .  .  .  which  it  had 
acquired  by  .  .  .  appearance."  En- 
dowment, etc.  Lodge  v.  Harvey,  6  Ala. 
App.   239,  60  So.  602. 

[b]  The  entry  of  a  judgment  by  de- 
fault instead  of  nil  dicit  "is  an  ir- 
regularity which  does  not  prejudice  the 
defendant  in  any  manner,  ...  It 
deprives  him  of  no  privilege  of  insist- 
ing on  any  error  .  .  .  which  would 
otherwise  have  availed  him  .  .  ." 
Atlantic  Glass  Co.  v.  Paulk,  83  Ala. 
404,  13  So.  800. 

[c]  The  fact  that  a  judgment  is 
entered  by  default  instead  of  nil  dicit 
is  a  mere  matter  of  form.  Henley  v. 
Chabert  (Ala.),  65  So.  993. 

[d]  A  judgment  by  default  after 
appearance  entered  is  irregular.  It 
should  be  a  judgment  nil  dicit  or  for 
want  of  plea,  but  such  irregularity  is 
not  necessarily  reversible,  particularly, 
where  no  "objection  was  made  to  the 
judgment  by  default,  and  no  request 
was  made  .  .  .  for  a  jury  to  assess 
the  damages  after  default  entered." 
Mann  v.  Brown,  263  111.  394,  105  N.  E. 
328. 

87.  Necessity  generally  for  declara- 
tion or  complaint  to  support  judgment, 
see  supra.  III,  E. 

88.  Ala.— Havgood  r.  Tait,  126  Ala. 
264,  27  So.  842;  Amason  t\  Nash,  19 
Ala.  104.  Del. — Hibbert  v.  Guardian 
Sav.  &  L.  Assn.,  3  Penne.  591,  53  Atl. 
54.  111.— Moody  v.  Thomas,  79  HI.  274; 
Rubin  V.  Raynor,  181  HI.  App.  403; 
Garnsey  v.  Schwartz,  154  111.  App.  154. 
la. — .lones  r.  Merrill,  73  Iowa  234,  34 
N.  W.  829.  Mich.— Marshall  r.  Calkins, 
114  Mich.  697,  72  N.  W.  992.  Miss. 
Merritt  v.  "White,  37  Miss.  438.  N.  Y. 
Crouse  r.  Reichert,  61  Hun  46,  15  N.  Y. 
Supp.  369.  Pa. — Vanormer  v.  Ford,  98 
Pa.  177;  Kohler  v.  Luckenbaugh,  84 
Pa.  258;  Foreman  v.  Schricon,  8  Watts 
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default  where  no  complaint  is  on  lile,^^  and  the  error  is  not  cured  by 
a  subsequent  filing  of  the  complaint.^"  Where  a  statute  provides  that 
a  complaint  must  be  filed  a  prescribed  time  before  the  term  of  court, 
a  compliance  with  such  provision  is  essential  to  jurisdiction  to  enter 
a  default.^^  Where  under  the  statute  the  complaint  must  be  verified,^- 
or  an  affidavit  must  be  filed  with  the  complaint,^^  no  judgment  by  de- 


&  S.  43.  Tex.— Kennedy  v.  McCoy,  46 
Tex.  220;  Mahan  v.  McManus  (Tex. 
Civ.  App.),  102  S.  W.  780.  Wasli. 
Spokane  Falls  v.  Curry,  2  Wash.  541, 
27  Pac.  477. 

[a]  "Eegularly  .  .  .  tlie  service 
should  follow  or  be  contemporaneous 
with  the  filing  and  though  .  .  .  it  be 
the  custom  among  lawyers  to  deliver 
the  copy  prior  to  the  filing,  and  this 
may  be  taken  as  sufficient  where  the 
complaint  is  afterward  filed,  yet  until 
then  there  is  no  service."  Billings  r. 
Palmer,  2  Cal.  App.  4.32,  S3  Pac.  1077. 
See  generally  the  title  "Service  of 
Process  and  Papers." 

[b]  Where  in  attachment  proceed- 
ings it  is  necessary  under  the  statute 
to  file  a  complaint,  a  judgment  by  de- 
fault rendered  without  a  complaint 
having  been  filed  is  erroneous.  Hav- 
good  i:  Tait,  126  Ala.  264,  27  So.  842; 
Choctawhatehie  Lumb.  Co.  v.  Adams,  10 
Ala.  App.  613,  65  So.  678. 

[e]  Where  no  complaint  is  filed  im- 
til  the  return-day,  the  entry  of  a  judg- 
ment b}'  default  is  irregular.  Black  r. 
Johns,  68  Pa.  83;  Graham  v.  Blank,  6 
Pa.  Dist.  133. 

[d]  Where  the  declaration  is  not 
filed  in  the  name  of  the  party  who 
sued  out  the  summons,  a  judgment  by 
default  is  wholly  unauthorized.  Elliott 
V.  Smith  Co.,  1  Ala.  74. 

[e]  But  where  the  action  was  com- 
menced by  service  of  a  summons,  and 
a  copy  of  the  complaint,  as  permitted 
by  statute,  the  fact  that  there  was  a 
delay  of  more  than  three  j'ears  in  the 
filing  of  the  complaint  did  not  divest 
the  court's  jurisdiction  and  deprive  the 
court  of  power  to  enter  the  judgment 
after  the  filing  of  the  complaint.  First 
Nat.  Bank  v.  Dudley,  80  Wash.  376,  141 
Pac.  884. 

89.  Ala.— Havgood  r.  Tait,  126  Ala. 
264,  27  So.  842;  Amason  v.  Nash,  19 
Ala.  104;  Wellborn  v.  Sheppard,  5  Ala. 
674.  111.— Woodruff  v.  Matheney,  55 
m.  App.  350;  Press  V.  Eidgwav  Mfg. 
Co.,  37  111.  App.  269;  Wakefield 't:.  Pen- 
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nington,  9  111.  App.  374.  Mich. — Mar- 
shall V.  Calkins,  114  Mich.  697,  72  N. 
W.  992.  Miss.— Merritt  v.  White,  37 
Miss.  438.  Tex. — Kennedy  v.  McCoy, 
46  Tex.  220.  Va. — Waugh  v.  Carter,  2 
Munf.   (16  Va.)    333. 

90.  Miller  Brew.  Co.  v.  Capital  Ins. 
Co.,  Ill  Iowa  590,  82  N.  W.  1023,  82 
Am.  St.  Rep.   529. 

91.  Moody  i:  Thomas,  79  111.  274; 
Woodruff  V.  Matheney,  55  HI.  App.  350; 
Smith  V.  Little,  53  111.  App.  157. 

[a]  But  the  fact  that  the  complaint 
was  not  filed  the  full  number  of  days 
prescribed  by  law  before  the  term  to 
which  it  was  made  returnable,  is  waived 
by  the  failure  of  defendant  to  object 
where  he  had  been  served  before  the 
appearance  term.  McDonald  v.  Tutty, 
99  Ga.  184,  27  S.  E.  157. 

92.  Del. — Hibbert  r.  Guardian  Sav. 
&  L.  Assn.,  3  Peune.  591,  53  Atl.  54. 
Md. — De  Atlev  v.  Senior,  55  Md.  479. 
N.  C— Miller 'r.  Curl,  162  N.  C.  1,  77 
S.  E.  952.  Pa.— Strock  r.  Com.,  90  Pa. 
272. 

[a]  Where  the  statute  expressly 
makes  verification  of  the  complaint 
essential  in  order  to  entitle  the  plain- 
tiff to  judgment  by  default,  no  judg- 
ment by  default  can  be  rendered  on 
a  complaint  which  is  not  verified.  Witt 
V.  Long,  93  N.  C.  388. 

[b]  But  where  it  is  provided  by 
statute  that  objections  for  want  of  or 
defect  in  the  verification  cannot  be 
raised  after  judgment,  a  judgment  by 
default  upon  an  unverified  complaint 
which  states  a  good  cause  of  action, 
will  not  be  set  aside.  Poole  v.  Peoria 
Cordage  Co.,  6  Ind.  Ter.  298,  97  S.  W. 
1015. 

[c]  Objection  to  the  sufficiency  of 
the  verification  "should,  in  order  to  be 
available,  be  raised  at  the  outset,  and 
ought  not  to  prevail,  if  raised  after 
judgment,  in  any  case,  certainly  not 
after  judgment  bv  default."  Hennessy 
V.  Bolles,  2  Haw.  184. 

93.  De  Atlev  r.  Senior,  55  Md.  479; 
Strock  V.  Com.',  90  Pa.  272. 
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fault  can  be  rendered  in  the  event  of  plaintiff's  failure  to  comply 
with  such  statute. 

Cost  Bond.  —  Where  plaintiff  is  required  to  give  a  cost  bond,  the 
execution  of  such  bond  is  essential  to  the  right  to  have  a  default 
entered  against  the  defendant.^^ 

2.  Sufficiency  of.  — A  judgment  by  default  cannot  be  rendered 
upon  a  complaint,  which  given  every  reasonable  intendment  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.^^  In  determining 
the  sufficiency  of  the  complaint  to  justify  or  sustain  a  default,  its 


94.  McDermett  v.  Rosenbaum,  13 
Colo.  App.  444,  58  Pac.  880;  Morrison 
V.  Beckham,  96  Ky.  72,  27  S.  W.  868; 
Highland  Land  &  Bldg.  Co.  v.  Audas, 
32  Ky.  L.  Eep.  703,  106  S.  W.  866; 
White  V.  Moyers,  17  Ky.  L.  Eep.  402, 
31  S.  W.  280. 

95.  Ala. — Commissioners'  Court  v. 
State,  146  Ala.  439,  41  So.  463;  Hay- 
good  V.  Tait,  126  Ala.  264,  27  So.  842; 
Moore  v.  Martin  &  Hoyt  Co.,  124  Ala. 
291,  27  So.  252;  American  Bonding  Co. 
V.  New  York,  etc.  Co.,  11  Ala.  App. 
578,  66  So.  847.  Cal.— Harmon  v.  Ash- 
mead,  60  Cal.  439;  Choynski  v.  Cohen, 
39  Cal.  501,  2  Am.  Eep.  476;  Abbe  v. 
Marr,  14  Cal.  210;  Harris  v.  Mun- 
ro  Co.,  10  Cal.  App.  589,  102 
Pac.  821.  Colo.  —  Pickett  v.  Handv, 
9  Colo.  App.  357,  48  Pac.  820.  Conn. 
Simeoli  v.  Derby  Eubber  Co.,  81  Conn. 
423.  71  Atl.  546.  Fla.— Wilson  v.  Fri- 
denberg,  22  Fla.  114.  Ga.— Clark  v. 
Lunsford,  143  Ga.  513,  85  S.  E.  708; 
Sheffield  v.  Causey,  12  Ga.  App.  588,  77 
S.  E.  1077.  lU.— Schueler  v.  Mueller, 
193  HI.  402,  61  N.  E.  1044;  Wright  v. 
Bennett,  4  HI.  258.  Ind, — Kingen  r. 
Stroh,  136  Ind.  610,  36  N.  E.  519.  la. 
Warthen  v.  Himstreet,  112  Iowa  605, 
84  N.  W.  702;  Bosch  v.  Kassing,  64 
Iowa  312,  20  N.  W.  454.  Ky,— Inter- 
national Harv.  Co.  v.  Com.,  161  Ky.  49, 
170  S.  W.  660;  Davies '  Exr.  i:  Louis- 
ville, 159  Ky.  252,  166  S.  W.  969.  Me. 
Tremblay  v.  Aetna  Life  Ins.  Co.,  97 
Me.  547,  55  Atl.  509,  94  Am.  St.  Eep. 
521.  Minn.— Doud  v.  Duluth  Mill  Co., 
55  Minn.  53,  56  N.  W.  463.  Miss. 
Penn  Mut.  Life  Ins.  Co.  v.  Keeton,  95 
Miss.  708,  49  So.  736;  Smith  v.  Gardner 
Hdw.  Co.,  83  Miss.  654,  36  So.  9.  Mo. 
Mattocks  V.  Van  Asmus,  180  Mo.  App. 
404,  168  S.  W.  233.  Neb.— Thompson 
V.  Stetson,  15  Neb.  112,  17  N.  W.  368. 
N.  J.— Coursen  v.  Snell,  73  N.  J.  L. 
550,  64  Atl.  118.  N.  M.— Dame  v. 
Cochiti  Eeduetion  &  Imp.  Co.,  13  N.  M. 
10,   79  Pae.  296.     N.    Y.— Shields    v. 


Clement,  12  Misc.  506,  33  N.  T.  Supp. 
676;  Silverman  v.  Jacobs,  146  N.  Y. 
Supp.  1067.  N.  C— Miller  v.  Smith, 
169  N.  C.  210,  85  S.  E.  379;  Cowles 
V.  Cowles,  121  N.  C.  272,  28  S.  E.  476. 
Okla.— Crossan  v.  Cooper,  41  Okla.  281, 
137  Pac.  354;  Clark  v.  Holmes,  31  Okla. 
164,  120  Pac.  642;  Lewis  v.  Clements, 
21  Okla.  167,  95  Pae.  769.  Ore.— Askreu 
v.  Squire,  29  Ore.  228,  45  Pac.  779. 
Pa.— Tourison  v.  Engard,  30  Pa.  Super. 
179;  Ide  v.  Booth,  8  Pa.  Co.  Ct.  499; 
Brennan  v.  Franey,  5  Pa.  Co.  Ct.  212. 
S,  C. — Gadsden  v.  Home  Fertilizer  Co., 
89  S.  C.  483,  72  S.  E.  15.  Tex.— Thig- 
pen  V.  Mundine,  24  Tex.  282;  McCullar 
V.  Murchison  (Tex.  Civ.  App.),  40  S. 
W.  545.  Wis.— Phillips  v.  Portage 
Transit  Co.,  137  Wis.  189,  118  N.  W. 
539;  Christ  v.  Davidson,  116  Wis.  621, 
93  N.  W.  532;  Stahl  v.  Chicago  Ey. 
Co.,  94  Wis.  315,  68  N.  W.  954.  But 
see  Frankfurth  v.  Anderson,  61  Wis. 
107,  20  N.  W.  662. 

[a]  A  party  has  "a  right  to  rely 
upon  the  protection  of  the  court  .  .  . 
to  the  extent  that  such  court  would 
not  render  a  judgment  against  defend- 
ant upon  insufficient  averments,  or  im- 
material allegations  in  the  complaint. 
.  .  .  The  allegation  of  material  facts, 
or  the  omission  of  them,  in  a  complaint, 
constitutes  a  guide  for  the  defendant 
in  determining  whether  he  will  answer, 
appear  or  suflPer  default."  Doud,  etc. 
Co.  V.  Duluth,  etc.  Co.,  55  Minn.  53,  56 
N.   W.   463. 

[b]  Where  "the  petition  omits  the 
necessary  averment  to  show  liability 
against  the  defendant,  the  court  may 
and  should,  even  upon  default,  refuse 
to  enter  judgment."  Bosch  v.  Kassing, 
64  Iowa  312,  20  N.  W.  454. 

[c]  A  complaint  ''good  as  against 
a  general  demurrer  will  sustain  a  judg- 
ment by  default."  Findlay  v.  Lums- 
den  (Tex.  Civ.  App.),  171  S.  W.  818. 

[d]  The  court  will  not  reverse  a 
judgment  rendered  by  default  "for  de- 
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allegations  alone  may  be  looked  to;^*'  there  can  be  no  presumptions 
after  judgment,  as  to  facts  proved,  as  in  a  contested  case,^^  since  the 
default  admits  only  the  facts  properly  pleaded  and  cures  no  other 
defects  than  those  of  form.^^  In  an  action  of  a  purely  statutory 
nature  the  court  cannot  enter  a  judgment  by  default  unless  plain- 


feets  in  the  complaint  which  fall  short 
of  an  entire  absence  of  material  and 
indispensable  matter."  Hallock  v. 
Jaudin,   34   Cal.   167. 

[ej  Where  it  appears  from  a  com- 
plaint, charging  defendant  with  negli- 
gence, that  plaintiff  also  was  negligent, 
such  complaint  is  insufficient  to  sustain 
a  judgment  by  default.  Chicago  & 
Northwestern  Ey.  Co.  v.  Coss,  73  111. 
394. 

[fj  A  complaint  on  a  promissory 
note  which  contains  no  averments, 
showing  that  the  defendant  is  the 
maker  of  the  note  and  that  the  note 
is  unpaid,  is  insufficient  to  support  a 
judgment  by  default.  Smith  v.  Carley, 
8  Ind.  451. 

[gj  Where  a  complaint  contains 
two  counts,  each  upon  a  promissory 
note,  and  it  appears  that  one  of  the 
notes  was  not  due  at  the  time  of  entry 
of  the  default  judgment,  a  default 
judgment  for  the  amount  of  both  notes 
must  be  reversed,  as  the  count  based 
upon  the  immature  note  does  not  state 
a  cause  of  action.  Harris  v.  Munro  Co., 
10  Cal.  App.  .589,  102  Pac.  821. 

[h]  An  allegation  that  a  certain 
amount  of  money  is  "now  due  and 
owing,"  though  stating  a  mere  con- 
clusion of  law,  is  sufficient  to  support 
a  judgment  bv  default.  Penrose  v. 
Winter,   135  Cal.  289,  67  Pac.   772. 

[i]  Where  a  complaint  sets  forth 
the  making  of  a  note  payable  to  a  per- 
son other  than  the  plaintiff,  and  not 
negotiable,  and  it  is  alleged  in  the 
complaint  that  the  plaintiff  is  the  own- 
er of  the  note,  and  that  the  defendants 
owe  him  the  amount  thereof,  the  latter 
allegations  are  mere  conclusions  and 
state  no  substantive  facts  and  it  is 
error  to  render  a  judgment  by  default 
on  such  complaint.  Hollis  V.  Eichard- 
son,  13  Gray   (Mass.)   392. 

[j]  Where  defendant  made  no  ob- 
jection to  the  insufficiency  of  the  com- 
plaint either  by  demurrer  or  motion 
to  make  more  definite,  and  filed  an 
answer  which  was  stricken  out,  and 
judgment  thereafter  is  entered  against 
him  by  default,  it  is  too  late  for  de- 
fendant to  take  advantage  of  the  im- 
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perfection  of  the  complaint  and  the 
judgment  will  not  be  reversed  on  that 
ground.  Merrill  v.  Martin,  3  Ind.  Ter. 
571,  04  S.  W.  5.19. 

[kj  A  complaint  in  the  code  form 
on  the  common  counts  is  sufficient  to 
support  a  default  judgment.  Hanbv  v. 
Phillips-Buttorff  Mfg.  Co.,  12  Ala.  App. 
543,  68  So.  477. 

96.  Eeserve  Loan  Life  Ins.  Co.  f. 
Benson  (Tex.  Civ.  App.),  lB7  S.  W. 
266. 

[a]  Facts  not  alleged,  though  proved, 
cannot  form  the  basis  of  a  judgment 
by  default.  International  Ilarv.  Co.  v. 
Cameron,  25  Okla.  256,  105  Pac.  189. 

[bj  "The  prayer  cannot  he  looked 
to,  to  sustain  a  judgment  by  default, 
on  the  allegations  of  the  petition.  Such 
l^etition,  not  its  prayer,  is  the  basis  of 
the  claim,  and  a  judgment  by  default 
must  be  confined  to  establi.shing  the 
facts  alleged  in  the  petition."  Eeid  f. 
Gregorv,  78  Miss.  247,  28  So.  835. 

97.  Globe  Ace.  Ins.  Co.  v.  Eeid,  19 
Ind.  App.  203,  47  N.  E.  947,  49  N.  E. 
291;  Sloan  r.  Faurot,  11  Ind.  App.  689, 
39  N.  E.  539;  Ishmel  v.  Potts  (Tex. 
Civ.  App.),  44  S.  W.  615. 

98.  Ark.— Snow  r.  Grace,  25  Ark. 
570;  Jones  r.  Eobinson,  8  Ark.  484. 
Cal. — Savings  &  Loan  Soc.  v.  Horton, 
63  Cal.  105.  Idaho.— Lowe  r.  Turner,  1 
Idaho  107.  HI.— Dorn  r.  Briggs,  106 
111.  App.  79.  Ky. — Dysart  r.  Logan,  2 
J.  J.  Marsh.  428.  Pa.^-Boaz  t\  Heister, 
6  Serg.  &  E.  18.  Tex. — Eeserve  Loan 
Life  Ins.  Co.  r.  Benson  (Tex.  Civ. 
App.),  167  S.  W.  266. 

[a]  A  "defective  cause  of  action  is 
not  cured  by  failure  to  answer  or  by 
verdict."  Harmon  r.  Ashmead,  60  Cal. 
439. 

[b]  A  "default  judgment  is  not  to 
be  treated  like  a  verdict  in  determin- 
ing whether  a  particular  defect  in  the 
petition  has  been  cured  by  the  failure 
of  the  defendant  to  take  advantage  of 
it  by  demurrer.  .  .  .  This  distinction 
is  based  upon  the  legal  presumption 
that,  where  issue  is  joined  on  a  de- 
fective petition,  the  court  would  not 
permit  a  verdict  to  be  rendered  in  the 
plaintiff's  favor  unless  the  proof  sup- 
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tiff  brings  his  case  within  the  requirements  of  the  statute.''^  A  judg- 
ment by  default  may  be  rendered  upon  a  complaint  containing  sev- 
eral counts,  of  which  one  is  good.^  But  where  the  damages  are  general, 
it  will  be  presumed  that  they  are  based  upon  all  the  counts  and  if 
one  count  is  bad  the  default  judgment  will  not  stand.^ 

3.  Effect  of  Amendment.  —  An  amended  complaint  supersedes  the 
original  complaint  filed  in  the  action,^  and  if  it  amends  the  latter  in 
matter  of  substance  the  amendment  opens  the  default.*  In  order  that 
the  defendant  may  have  an  opportunity  to  plead  to  the  amended  com- 
plaint he  must  have  notice  thereof,^  and  there  must  be  served  on 


plied  the  defect  in  the  petition. ' '  Shef- 
field t:  Causey,  12  Ga.  App.  588,  77  S. 
E.  1077. 

99.  McDonald  v.  King  (Md.),  93 
Atl.  979. 

1.  Hunt  V.  San  Francisco,  11  Cal. 
250;   Swearingen  v.  Bank,  13  Ohio  200. 

2.  Dryden  v.  Dryden,  9  Pick.  (Mass.) 
546. 

3.  U.  S.— Seawell  v.  Crawford,  55 
Fed.  729.  Cal. — Woodward  v.  Brown, 
119  Cal.  283,  304,  51  Pac.  2,  542,  63 
Am.  St.  Eep.  108;  Witter  v.  Bachman, 
117  Cal.  318,  49  Pac.  202.  Conn.— Gallup 
r.  Thomas  B.  Jeffrey  Co.,  86  Conn.  308, 
85  Atl.  374;  La  Barre  V.  City  of  Water- 
bury,  69  Conn.  554,  37  Atl.  1068.  Ga. 
Calhoun  r.  Mosley,  114  Ga.  641,  40  S.  E. 
714.  m.— Meyer  r.  Mever,  255  111.  436, 
99  N.  E.  591.  Ky.— Mullins  v.  John- 
son, 21  Ky.  L.  Eep.  633,  52  S.  W.  843. 

[a]  Where  the  original'  complaint, 
which  failed  to  state  a  good  cause  of 
action  is  superseded  by  an  amended 
complaint,  a  judgment  rendered  there- 
on is  not  erroneous,  because  the  orig- 
inal complaint  was  defective.  Hunter 
V.  Bryant,  98  Cal.  247,  33  Pac.  51. 

4.  Cal. — Cole  v.  Eoebling  Const.  Co., 
156  Cal.  443,  105  Pac.  255.  111.— Meyer 
■v.  Meyer,  255  111.  436,  99  N.  E.  591. 
Mont. — Gettings  v.  Buchanan,  17  Mont. 
581,  44  Pac.  77.  Tenn. — Eobinson  v. 
Keys,   9   Humph.   144. 

5.  Fla. — Southern  Ins.  Co.  v.  Smith- 
Tyler,  43  Fla.  297,  31  So.  247.  HI. 
Brown  v.  Tuttle,  27  111.  App.  389.  la. 
Walker  v.  Freelove,  79  Iowa  752,  45 
N.  W.  303.  Kan.— Cross  r.  Stevens,  45 
Kan.  443,  25  Pac.  880.  Mo.— Brown  v. 
King,  39  Mo.  380.  Nev.— Mears  v. 
James,  2  Nev.  342.  N.  Y. — Merrill  r. 
Thompson,  80  App.  Div.  503,  81  N.  Y. 
Supp.  122.  Tex. — Watson  v.  Miller 
Bros.,  69  Tex.  175,  5  S.  W.  680;  Palmer 
V.  Spandenberg,  50  Tex.  Civ.  App.  565, 
110   S.   W.    760. 

See    generally   the    titles    "Notice;" 


"Service  of  Process  and  Papers." 

[aj  Where  the  amended  complaint 
sets  up  an  additional,  or  new  cause  of 
action  and  no  notice  thereof  is  given 
to  defendant,  it  is  error  to  render  a 
judgment  bv  default  embracing  the  new 
demand.  T.  &  N.  O.  E.  E.  Co.  v.  White, 
55  Tex.  251. 

[b]  Where  the  action  is  brought  for 
recovery  of  damages  sustained  by  rea- 
son of  defendant's  alleged  negligence, 
and  the  complaint  is  amended  on  trial 
so  as  to  charge  a  willful  injury  the 
"amendment  alleged  a  new  and  differ- 
ent cause  of  action  from  the  one  that 
was  before  charged  in  the  complaint; 
one  of  which  the  defendant  had  had 
no  notice,  to  which  it  had  had  no  op- 
portunity to  make  answer,  upon  which 
it  had  not  been  >  heard,  and  in  respect 
to  which  it  had  not  been  in  default. 
As  this  cause  of  action  was  considered 
by  the  court  in  the  assessment  of  dam- 
ages there  was  error,  and  a  new  trial 
must  be  had."  Pitkin  v.  New  York 
&  N.  E.  E.   Co.,  64  Conn.  482. 

[c]  "When  the  court  has  not  fixed 
the  time  for  the  service  of  an  answer 
to  an  amended  complaint,  it  is  the 
practice  in  this  state  to  answer  the 
same  within  the  time  allowed  after  the 
serA'ice  of  the  summons  and  original 
complaint,  and  .  .  .  the  statute  re- 
lating to  the  subject  of  pleading,  en- 
titles the  defendant  to  such  time." 
Bell  V.  Thomas,  7  S.  D.  202,  63  N.  W. 
907. 

[d]  In  the  absence  of  a  statute  or 
a  general  rule  of  court  fixing  the  time 
in  which  the  answer  to  an  amended 
complaint  should  be  filed,  a  default 
cannot  be  entered  unless  a  special  rule 
is  taken  requiring  defendant  to  plead 
within  the  time  therein  specified. 
Wright  V.  Howell,  24  Iowa  150. 

[e]  "An  amendment  to  a  complaint 
setting  forth  any  allegation  of  a  mate- 
rial fact  ...  is  an  amendment  of  sub- 

Vol.  XIV 


862 


JUDGMENTS 


him  either  a  citation,^  or  a  copy  of  the  amended  complaint/  But 
where  the  amendment  is  immaterial,  no  further  service  or  notice  to 
the  defendant  is  necessary.^  Where  a  new  defendant  is  brought  in 
by  an  amended  complaint  he  is  entitled  to  notice  and  opportunity  to 
plead  to  the  amended  complaint.^ 

C.  Default  op  Appeaeance.  —  1.  In  General.  —  Upon  service  of 
process  judgment  by  default  may  be  rendered  against  a  defendant 
who  fails  to  appear  in  the  action  ^vithin  the  prescribed  time."  In 
some  jurisdictions  the  defendant  must  be  called  out  on  appearance 
day  but  the  omission  to  do  so  does  not  invalidate  a  judgment  by  de- 
fault." 

2.    Process  and  Service  Thereof. ^^  —  a.     In  General.  —  To  entitle 


stance.  It  is  .  .  .  tantamount  to  the 
commencement  of  a  new  action.  Such 
amended  complaints  should  always  be 
served,  and  the  legal  delay  of  ten  days 
allowed  for  answering  .  .  .  But  where 
the  amendment  is  merely  formal,  such, 
for  instance,  as  to  correct  a  clerical 
error,  the  name  of  the  court,  a  party, 
or  a  date,  it  need  not  be  served. ' ' 
Barber  v.  Briscoe,  8  Mont.  214,  19  Pac. 
589. 

6.  Cope  V.  Slayden,  24  Ky.  L.  Eep. 
1734,  72  S.  W.  284;  Franklin  v.  City 
of  Houston,  22  Tex.  Civ.  App.  459,  54 
S.  W.  913. 

7.  People  V.  Woods,  2  Sandf.  (N.  Y.) 
652;  McEee  v.  Browii,  45  Tex.  503;  Mc- 
Neil V.  Childress,  34  Tex.  370. 

[a]  The  record  must  show  affirm- 
atively some  evidence  of  service  of  the 
amended  complaint,  or  some  act  of  the 
defendant  rendering  such  service  un- 
necessary.    Tolmie  i".  Otehin,  1  Ore.  95. 

8.  Ala. — Ex  parte  Allen,  166  Ala. 
Ill,  52  So.  44.  Ga.— Southern  Bell  Tel. 
&  Tel.  Co.  V.  Parker,  119  Ga.  721,  47 
S.  E.  194.  ni.— Meyer  r.  Mever,  255 
111.  436,  99  N.  E.  591.  Mo.— Boisse  r. 
Langham,  1  Mo.  572.  Mont. — Barber 
V.  Briscoe,  8  Mont.  214,  19  Pac.  589. 
Tex. — Spencer  r.  McCarty,  46  Tex.  213 ; 
King  V.  Goodson  &  Co"!,  42  Tex.  81; 
Ellis  V.  Mabry,  25  Tex.  Civ.  App,  164, 
60  S.  W.  571. 

[a]  Correcting  Defendant's  Name. 
Upon  entry  of  defendant's  default  an 
amendment  of  the  complaint  by  insert- 
ing defendant's  true  name  instead  of 
the  fictitious  name,  by  Mdiieh  he  was 
sued,  does  not  entitle  defendant  to 
service  of  the  amended  complaint,  and 
to  the  statutory  time,  within  which  to 
answer.  Brock  v.  Martiuovitch,  55  Cal. 
516. 

9.  Ky. — Davies'    Exr.    v.   Louisville, 
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159  Ky.  252,  166  S.  W.  969.  Nev. 
Mears  v.  James,  2  Nev.  342.  Tex. 
Snow  V.  Morehouse,  37  Tex.  514. 

See  the  titles  "Notice;"  "Service 
of  Process  and  Papers." 

[a J  Where  a  new  defendant  is  im- 
pleaded by  an  amended  comjilaint,  and 
he  accepts  service  of  such  complaint, 
but  there  is  no  evidence  that  he  was 
ever  served  with  a  copy  of  the  original 
complaint,  it  is  error  to  render  judg- 
ment against  Mm  by  default  upon  such 
service.  Snow  v.  Moreliouse,  37  Tex. 
514. 

10.  Ala.— Bufford  v.  Chambers,  148 
Ala.  442,  42  So.  597.  Miss.— Carter  v. 
Daizy,  42  Miss.  501.  Pa.— Saupp  v. 
Flanigan,   7   Pa.   Dist.   604. 

[a J  An  application  of  defendant's 
attorney  to  the  clerk,  and  the  latter 's 
promise  to  enter  an  appearance,  are 
equivalent  to  an  appearance,  the  attor- 
ney not  being  bound  to  enter  his-  ap- 
pearance on  the  docket,  and  a  judg- 
ment by  default  rendered  under  such 
circumstances  is  erroneous.  Sheep- 
shanks r.  Bover,  Baldw.  462,  21  Fed. 
Cas.  No.  12,741. 

[b]  Where  a  case  is  set  for  trial 
on  a  definite  date  by  agreement  duly 
entered  of  record,  the  parties  are  bound 
to  appear  in  court  at  the  time  named 
and  upon  failure  so  to  do  are  subject 
to  default  for  such  failure.  Kruse  v 
State,  55  Ind.  App.  203,  103  N.  E.  663. 

[c]  A  writ  of  replevin  is  not  a  sum- 
mons and  therefore  no  judgment  by  de- 
fault can  be  rendered  on  such  writ  for 
want  of  appearance.  Ogilbe  r.  Ben- 
nett, 1  Pa.  Co.  Ct.  575;  Crofut  r.  Chi- 
chester, 3  Phila.  (Pa.)  457. 

11.  State  V.  Thompson,  118  Tenn. 
571,  102  S.  W.  349,  20  L.  E.  A.  (N. 
S.)    1. 

12.  See    generally    the   titles    "Pro- 
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plaintiff  to  a  judgment  by  default,  the  summons  or  other  process  must 
meet  the  requirements  of  the  law.^^  But  if  a  defendant,  sued  in  the 
wrong  name,  is  personally  served  with  the  summons,^'*  or  voluntarily 
enters  an  appearance  in  the  cause,  he  is  bound  by  a  default  judgment 
rendered  against  him.^^  Personal  service  of  process,  however,  on 
parties  not  named  in  the  complaint  by  their  true, or  fictitious  names 
does  not  authorize  the  rendition  of  a  default  judgment  against  sucli 
defendants.^''  A  summons,  which  names  one  person  as  the  plaintiff 
cannot  support  a  judgment  by  default  in  favor  of  another,^^  unless 


cess;"  "Service  of  Process  and 
Papers. ' ' 

13.  Ala. — Stone  v.  Harris,  Minor  32. 
Ark.— Moore  v.  Watkins,  1  Ark.  268. 
Miss. — Prentiss  r.  Mellen,  1  Smed.  & 
M.  521.  Mo. — Patterson  v.  Yancey,  97 
Mo.  App.  681,  71  S.  W.  845.  N.  J. 
McKelway  v.  Jones,  17  N.  J.  L.  345. 
P.  E. — Zapater  v.  Irizarry,  15  Porto 
Eieo  526.  Tex.— Line  v.  Cranfill  (Tex. 
Civ.  App.),  37  S.  W.   184. 

As  to  process  generally,  see  the  titles 
"Process;"  Service  of  Process  and 
Papers." 

[a]  A  judgment  by  default  on  a 
summons  not  signed  by  the  clerk  can- 
not be  sustained.  Costley  v.  Driver,  45 
Ala.  230. 

[b]  Nor  will  a  citation,  to  which 
the  clerk  omitted  to  affix  his  seal,  sup- 
port a  judgment  by  default.  Baruett 
f.  Alamo  Lumb.  Co.  (Tex.  Civ.  App.), 
154  S.  W.   662. 

[c]  Under  a  statute  providing  that 
the  summons  in  actions  brought  in  the 
justices'  court  shall  be  issued  only 
upon  an  order  of  the  presiding  jus- 
tice, and  that  such  process  shall  desig- 
nate the  justice  before  whom  the  de- 
fendant shall  be  required  to  appear,  the 
court  is  without  jurisdiction  to  enter 
a  judgment  by  default,  where  summons 
was  issued  by  the  clerk  of  the  court 
on  a  general  order  of  the  presiding 
justice  to  issue  all  legal  process  and 
where  the  summons  commanded  defend- 
ant to  appear  generally  before  the  jus- 
tices' court  without  designating  the 
particular  justice.  Nellis  v.  Justices' 
Court,  20   Cal.  App.  394,   129  Pac.   472. 

[d]  Where  the  statute  provides  that 
the  date  of  filing  the  complaint  should 
be  stated  in  the  writ,  it  must  be  strict- 
ly complied  with,  hence  a  misdescrip- 
tion as  to  the  date  of  filing  the  com- 
plaint is  fatal  and  a  judgment  by  de- 
fault rendered  thereon  is  erroneous. 
Dunn  V.  Hughes  (Tex.  Civ.  App.),  36 
S.  W.  1084. 


[e]  Where  the  copy  of  an  original 
notice  served  on  the  defendant  does 
not  show  that  the  original  was  signed 
by  the  plaintiff's  attorneys,  there  is 
no  valid  service,  and  the  court  is  with- 
out jurisdiction  to  enter  a  default  judg- 
ment. Hoitt  V.  Skinner,  99  Iowa  360, 
68  N.  W.  788. 

[fj  A  citation  which  fails  to  state 
the  names  of  all  the  defendants  sued 
in  the  action  is  fatally  defective  and 
does  not  authorize  a  judgment  by  de- 
fault. Delaware  Western  Const.  Co.  V. 
Farmers'  &  Merchants'  Nat.  Bank,  33 
Tex.  Civ.  App.  658,  77  S.  W.  628. 

14.  Skelton  v.  Sackett,  91  Mo.  377, 
3  S.  W.  874;  Gillian  v.  McDowall,  66 
Neb.  814,  92  N.  W.  991. 

[a]  If  a  "writ  is  served  on  the 
right  party  by  a  wrong  name,  and  he 
fails  to  appear  and  plead  the  mis- 
nomer, he  is  concluded  by  the  judgment 
rendered  against  him. ' '  Kingen  V. 
Stroh,  136  Ind.   610,  36  N.  E.  519. 

[bj  A  process  in  the  name  of 
"France"  personally  served  on  the  de- 
fendant, whose  true  name  was 
"Francis,"  is  sufficient  to  give  the 
court  jurisdiction  of  the  defendant. 
King  V.  Davis,  137  Fed.  198. 

[c]  Where  the  summons,  named  one 
John  Lynch  as  defendant,  and  it  was 
personally  served  on  John  M.  Lynch, 
although  he  was  not  the  party  intended 
to  be  served,  a  judgment  by  default 
entered  against  such  person  is  not  void 
nor  irregular,  as  the  person  served  has 
no  right  to  assume  that  another  per- 
son of  the  same  name  was  intended. 
L'l^eland  r.  Johnson,  77  Minn.  543,  80 
N.  W.  700,  77  Am.  St.  Eep.  698. 

15.  Flowers  r.  Jackson,  66  Ark.  458, 
51  S.  W.  402;  Simon  v.  Underwood,  61 
Misc.  369,  115  N.  Y.  Supp.  65. 

16.  Lamping  v.  Hvatt,  27  Cal.  99. 

17.  Cantrell  c.  Fowler,  24  S.  C.  424. 
[a]     "Personal      notice      being      the 

basis    of    the    jurisdiction    to    render   a 
judgment  in  personam    ...    it   is  ap- 
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plaintiff's  name  is  correctly  stated  in  the  complaint.^^  A  summons 
which  does  not  inform  the  defendant  of  the  place^**  or  time  at  which 
he  is  called  upon  to  appear,^"  or  the  nature  of  plaintiff's  demand,-^ 
does  not  confer  jurisdiction  upon  the  court  to  enter  a  judgment  by 
default.  A  judgment  by  default,  however,  rendered  on  a  process, 
which  is  merely  defective,  is  not  void  for  want  of  jurisdiction,^-  but 


parent  that  the  summons  which  gives 
notice  of  a  definite  claim,  asserted  by 
a  designated  plaintiff,  cannot  suffice  to 
support  a  judgment  upon  an  additional 
claim  in  favor  of  somebody  else,  with- 
out an  appearance  by  the  defendant." 
Korman  v.  Grand  Lodge,  44  Misc.  564, 
90  N.  Y.  Supp.  120. 

[b]  But  a  misnomer  in  the  summons 
of  the  Christian  name  of  one  of  the 
plaintiffs,  while  the  others  were  given 
correctly,  and  all  the  parties  were  the 
real  parties  in  interest,  does  not  render 
a  judgment  by  default  a  nullity.  Brad- 
ley V.  Sandilands,  66  Minn.  40,  68  N. 
W.  321,  61  Am.  St.  Eep.  386. 

18.  Sidway  v.  Marshall,  83  111.  438. 

[a]  Where  plaintiffs  were  not  desig- 
nated in  the  summons  by  their  Chris- 
tian names,  but  were  properly  named 
in  the  complaint,  such  defect  in  the 
summons  will  not  authorize  the  reversal 
of  a  judgment  bv  default.  Dale  r. 
Keefe,  178  111.  App.  262. 

19.  Kitsmiller  v.  Kitchen,  24  Iowa 
163. 

[a]  Where  defendant  is  cited  to  ap- 
pear "in  the  justices'  court  of  Los 
Angeles  township"  without  designating 
the  name  of  the  justice,  contrary  to  a 
statute  requiring  that  the  summons 
should  name  the  justice  before  whom 
defendant  is  to  appear,  the  court  upon 
service  of  such  summons  is  not  author- 
ized to  enter  a  judgment  by  default. 
Nellis  V.  Justices'  Court,  20  Cal.  App. 
394,  129  Pac.  47  2. 

[b]  Where  a  copy  of  the  writ 
served  on  the  defendant  laid  the  venue 
in  a  wrong  county,  but  he  entered  an 
appearance  by  attorneys,  who  upon  dis- 
covery of  the  mistake  did  not  defend 
the  action  or  inform  plaintiff's  coun- 
sel of  such  mistake  in  the  copy  of  the 
summons  until  after  rendition  of  a 
judgment  by  default,  the  judgment  will 
not  be  vacated.  Day  v.  Mertlock,  87 
Wis.   577,   58   N.   W.    1037. 

20.  "To  take  a  judgment  by  default 
before  the  day  is  .  .  .  the  same  as 
signing  judgment  at  one  court,  when 
the  process  is  returnable  to  the  next, 
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or  without  service  of  process  at  all. ' ' 
Winslow  r.  Anderson,  20  N.  C.  1. 

[a]  Where  the  copies  of  the  sum- 
mons by  mistake  were  made  returnable 
at  the  December  term  of  court  instead 
of  the  April  term,  such  mistake  is  im- 
material in  respect  to  those  defendants 
who  appeared  hx  attorneys  at  the  hear- 
ing, but  as  to  a  defendant  who  em- 
ployed no  attorney  and  relied  upon  the 
information  given  in  the  summons,  the 
judgment  should  be  set  aside.  Patter- 
son V.  Yancey,  97  Mo.  App.  681,  71 
S.  W.  845. 

[b]  But  a  notice  of  hearing,  which, 
does  not  name  the  term,  but  merely  re- 
quires defendant  to  appear  on  the  sec- 
ond day  of  the  next  term,  though  de-. 
fective,  does  not  defeat  the  jurisdic- 
tion of  the  court  to  render  a  judgment 
bv  default.  De  Tar  r.  Boone  County, 
34  Iowa  488. 

[c]  Where  the  date  for  appearance 
inserted  in  the  summons  was  October 
29,  1900,  instead  of  October  29,  1896, 
and  it  was  manifest  that  defendant 
was  not  misled  thereby,  a  judgment 
rendered  by  default  is  not  erroneous. 
Bishop  r.  Donnell,  171  Mass.  563,  51 
N.  E.  170. 

21.  McCullar  v.  Murchison  (Tex. 
Civ.  App.),  40  S.  W.  545. 

[a]  A  reference  in  the  citation  to  a 
certified  copy  of  the  petition  attached 
thereto  is  not  a  sufficient  compliance 
with  a  statute  requiring  the  nature  of 
the  demand  to  be  specified  in  the  cita- 
tion so  as  to  justify  a  judgment  by  de- 
fault on  the  citation.  Delaware  West- 
ern Const.  Co.  V.  Farmers'  &  Mer- 
chants' Nat.  Bank,  33  Tex.  Civ.  App. 
658,  77  S.  W.  628. 

22.  la. — Heins  r.  Wicke,  102  Iowa 
396,  71  N.  W.  345;  Hoitt  v.  Skinner, 
99  Iowa  360,  68  N.  W.  788.  Miss. 
Campbell  v.  Hays,  41  Miss.  561.  N.  Y. 
Crouse  v.  Reichert,  61  Hun  46,  15  N.  Y. 
Supp.  369.  Ohio.— Gillett  v.  Miller,  12 
Ohio  Cir.  Ct.  209.  Tex.— Barnett  v. 
Alamo  Lumber  Co.  (Tex.  Civ.  App.), 
154  S.  W.  662;  McCullar  v.  Murchison 
(Tex.  Civ.  App.),  40  S.  W.  545.     Wis. 
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is  valid  until  set  aside  by  the  court  which  gave  it,-^  or  reversed  on 
appeal. 2* 

b.  Service  of  Process.  —  (I.)  Generally.  —  Before  a  default  judg- 
ment may  be  rendered,  the  process  must  be  served  on  defendant  in 
the  manner  prescribed  by  law.^^     But  where  the  service  is  merely  de- 


Day  V.  Mertlock,  87  Wis.  577,  58  N.  W. 
1037. 

[a]  "If  a  party  has  been  served 
with  summons  he  should  not  be  per- 
mitted to  disregard  it  altogether  be- 
cause the  answer  day  named  is  either 
too  near  or  too  remote,  or  because  the 
officer  is  given  less  time  to  make  the 
service  than  the  law  allows.  If  the 
writ  is  not  in  strict  conformity  with 
the  statute,  the  right  of  the  defendant 
is  to  appear  specially,  and  move  to 
quash  it."  Ley  v.  Pilger,  59  Neb.  561, 
81  N.  W.  507. 

[b]  A  judgment  by  default  for 
money  claimed  is  not  void  although  the 
amount  demanded  is  not  stated  in  the 
summons.  Griffing  v.  Smith,  26  Colo. 
App.  220,  142  Pac.  202;  Gillett  v.  Mil- 
ler, 12  Ohio  Cir.  Ct.  209. 

[e]  Although  no  copy  of  the  com- 
plaint is  attached  to  the  summons,  a 
judgment  by  default  may  be  entered 
uj'on  service  of  the  summons  and  fail- 
ure of  the  defendant  to  appear.  Paga- 
laran  v.  Ballatan,  13  Phil.  Isl.  135. 

23.  De  Tar  V.  Boone  County,  34 
Powa  488;  Bishop  v.  Donnell,  171  Mass. 
563,  51  N.  E.  170. 

24.  Grouse  v.  Eeichert,  61  Hun  46, 
15  N.  Y.  Supp.  369;  Eobinson  v.  Horton, 
36  Tex.  Civ.  App.  333,  81  S.  W.  1044; 
Dunn  V.  Hughes  (Tex.  Civ.  App.),  36 
S.   W.    1084. 

25.  U.  S.— Simon  v.  Southern  Ey. 
Co.,  195  Fed.  56,  115  C.  C.  A.  58;  War- 
ren, etc.  Co.  V.  Etna  Ins.  Co.,  2  Paine 
501,  29  Fed.  Cas.  No.  17,206.  Ark. 
Stone  V.  Cassidy,  87  S.  W.  621;  Moore 
V.  Watkins,  1  Ark.  268.  Cal,— Johnston 
V.  Callahan,  146  Cal.  212,  79  Pac.  870. 
Ga.— Martin  v.  Scott,  118  Ga.  149,  44 
S.  E.  974.  111. — Townsend  v.  Townsend, 
21  111.  540;  Cooke  v.  Haungs,  113  111. 
App.  501;  Ditch  v.  People,  31  HI.  App. 
368.  Ind. — Leach  v.  Adams,  21  Ind. 
App.  547,  52  N.  E.  813;  Shepherd  v. 
Marvel,  16  Ind.  App.  417,  45  N.  E. 
526.  la.— Hoitt  v.  Skinner,  99  Iowa 
360,  68  N.  W.  788.  Kan.— York  Draper 
Merc.  Co.  v.  Hutchinson,  2  Kan.  App. 
47,  43  Pac.  315.  Ky.— Hermann 's  Exrs. 
V.  Martin,  107  Ky.  642,  55  S.  W.  429; 
Eandall  v.  Shropshire,  4  Mete.  327.    La. 


State  v.  Billings,  23  La.  Ann.  798;  Mad- 
den i;.  Fielding,  19  La.  Ann.  505. 
Mich.— Boyle  v.  City  of  Detroit,  152 
Mich.  248,  115  N.  W.  1056;  Johnson  f. 
Delbridge,  35  Mich.  436.  Miss. — Day 
Lumb.  &  Mfg.  Co.  v.  Citizens'  Bank, 
94  Miss.  212,  48  So.  727;  Duncan  i". 
Gerdine,  59  Miss.  550;  Prentiss  v.  Mel- 
len,  1  Smed.  &  M.  521.  Mo. — Barcom 
V.  Young,  7  Mo.  1 ;  Patterson  i\  Yan- 
cey, 97  Mo.  App.  681,  71  S.  W.  845. 
Neb. — Gillian  v.  McDowall,  66  Neb. 
814,  92  N.  W.  991.  N.  Y.— Seifert  V. 
Caverlv,  63  Hun  604,  18  N.  Y.  Supp. 
327;  Bleiman  v.  Stern,  126  N.  Y.  Supp. 
75.  N.  C— Swift  V.  Dixon,  131  N.  C. 
42,  42  S.  E.  458;  Winslow  v.  Anderson, 
20  N.  C.  1.  Okla.— Foster  v.  Cimarron 
Val.  Bank,  14  Okla.  24,  76  Pac.  145. 
Pa.— Ault  V.  Cowan,  20  Pa.  Super.  628. 
Phil.  Isl. — Pagalaran  v.  Ballatan,  13 
Phil.  Isl.  135.  Tex.— Field  v.  O'Connor 
(Tex.  Civ.  App.),  80  S.  W.  872.  Va. 
Staunton  Bldg.  &  L.  Co.  v.  Haden,  92 
Va.  201,  23  S.  E.  285.  Wash.— Osborne 
V.  Columbia  Co.  Corp.,  9  Wash.  666,  38 
Pac.  160.  W.  Va.— Eorer  f.  People's, 
etc.  Assn.,  47  W.  Va.  1,  34  S.  E.  758. 
Wis. — Zimmerman  v.  Gerdes,  106  Wis. 
608,  82  N.  W.  532. 

As  to  service  of  process  generally, 
see  the  title  "Service  of  Process  and 
Papers." 

[a]  If  the  attempted  service  is  so 
irregular  that  it  does  not  reach  the  de- 
fendant at  all,  a  judgment  by  default 
based  upon  such  service  is  a  nullity. 
Minnesota  Thresher  Mfg.  Co.  v.  L'Heu- 
reux,  82  Neb.  692,  118  N.  W.  565. 

[b]  Under  a  statute  providing  that 
summons  must  be  served  by  leaving  a 
copy  thereof  with  the  defendant  in 
person,  a  service  of  summons  by  leav- 
ing a  copy  with  the  defendant's  wife 
is  not  sufficient,  and  does  not  give  the 
court  jurisdiction  of  the  defendant. 
Sherrell  v.  Huber,  186  111.  App.  475. 

[e]  Where  the  statute  requires  that 
the  summons  must  be  executed  by  leav- 
ing a  copy  of  the  summons  and  com- 
plaint with  the  defendant,  a  return 
showing  the  leaving  of  the  summons  at 
the    home    of    the    defendant    will    not 
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feetive,  the  presumption  is  that  the  court  in  rendering  the  judgment 
by  default  passed  upon  the  sufficiency  of  such  service,  and,  while  its 
determination  may  have  been  erroneous,  the  irregularity  does  not  de- 
feat the  jurisdiction  of  the  court.^''  A  judgment  by  default  against 
a  corporation  cannot  be  sustained  unless  the  person  served  was  author- 
ized by  law  to  receive  service  of  process  on  behalf  of  the  corporation.-^ 


support   a  judgment  by  default.     Burt 
V.  Frazer,  157  Ala.  574,  47  So.  572. 

[d]  A  defendant  is  under  no  obliga- 
tion to  appear  and  answer,  because  a 
summons  and  comidaint  is  found  upon 
the  floor  of  defendant's  house,  when 
there  was  no  delivery  or  service  as 
contemplated  by  the  statute.  O'Con- 
nell  V.  Gallagher,  104  App.  Div.  492,  93 
N.  Y.  Supp.  643. 

[e]  Service  Beyond  the  Territorial 
Limits  of  the  Court. — (1)  The  service 
of  summons  in  another  county  is  a 
nullity,  and  a  judgment  by  default 
rendered  upon  such  service  is  void. 
Gary  v.  Northwestern,  etc.  Assn.  (la.), 
50  N.  W.  27;  Foster  v.  Cimarron  Val. 
Bank,  14  Okla.  24,  76  Pac.  145.  (2j 
Where  process  was  served  on  one  of 
the  defendants  in  another  county,  the 
court  has  no  jurisdiction  as  to  such  de- 
fendant, although  the  other  defendant 
was  served  in  the  county  in  which  the 
court  is  held.  Randall  v.  Shropshire,  4 
Mete.   (Ky.)   327. 

[f]  Service  on  Attorney.  —  The 
court  acquires  no  jurisdiction  OA'er  the 
person  of  a  defendant  by  service  of 
summons  upon  his  attorney.  Goldberg 
t\  Fowler,  29  Misc.  328,  60*  N.  Y.  Supp. 
475. 

[g]  Judgment  Partnership. — Where 
suit  is  brought  against  an  in- 
dividual, and  a  partnership  and  sum- 
mons is  issued  only  against  the  indi- 
vidual defendant  who  is  properly 
served,  a  judgment  by  default  against 
both  is  void  as  against  the  partnership. 
Holland  Gold  Pen  Co.  r.  Williams  & 
Co.,  7  Ga.  App.  173,  66  S.  E.  540. 

[h]  A  return  of  service  showing  the 
personal  service  of  summons,  together 
with  a  copy  of  the  complaint  upon 
one  of  the  defendants  without  express- 
ly designating  him  as  a  member  of  the 
copartnership  sued  jointly  with  him  as 
an  individual,  is  sufficient  to  support 
a  default  judgment  against  the  copart- 
nership defendant,  where  it  appears 
from  the  complaint  that  the  defendant 
was  a  member  of  the  copartnership. 
Colquhoun  v.  Peck  (Cal.),  152  Pac.  319, 

[i]     Where  the  writ  is  gerye4  nine 
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days  before  the  return  day  instead  of 
ten  days,  as  provided  by  the  statute, 
the  ' '  defendant  was  not  legally  re- 
quired to  appear,  and  any  judgment 
entered  in  default  of  an  appearance,  in 
response  to  this  service,  was  irregular 
\x\)o\\  its  face.  Such  a  judgment  ought 
to  be  stricken  off  on  motion,  unless  it, 
in  some  manner,  be  made  to  appear 
that  the  defendant  has  waived  the  ir- 
regularity." Scranton  v.  Manley,  13 
Pa.   Super.  439. 

[jj  Where  service  of  summons  is 
vacated  by  order  of  court,  the  clerk  of 
the  court  has  no  authority  to  enter  a 
default.  Elder  v.  Grunsky,  127  Cal.  67, 
59  Pac.  300. 

[k]  The  want  of  proper  service  of 
process  is  not  cured  by  a  plea  filed  by 
the  defendant  after  entry  of  default 
without  ajjplication  to  set  aside  the 
judgment  by  default  previously  entered 
in  the  action.  Moore  v.  Watkins,  1 
Ark.  268. 

26.  la. — ^Muscatine  Turn  Verein  i". 
Funck,  18  Iowa  469.  Minn.— Ski llman 
V.  Greenwood,  15  Minn.  77.  Va. — Staun- 
ton Bldg.  &  L.  Co.  V.  Haden,  92  Va. 
201,   23   S.   E.   285. 

27.  Ala. — Earden  Merc.  Co.  v.  Hart, 
186  Ala.  513,  65  So.  327  (record  must 
show  this  fact);  Roman  r.  Morgan,  162 
Ala.  133,  50  So.  273;  Spurlin  Merc.  Co. 
V.  Lauchheimer  &  Sons,  159  Ala.  512, 
48  So.  812;  Manhattan  "Fire  Ins.  Co.  v. 
Fowler  &  Co.,  76  Ala.  372;  American 
Binding  Co.  r.  New  York,  etc.  Co.,  11 
Ala.  App.  578,  66  So.  847;  Order  v. 
Armstrong,  7  Ala.  App.  378,  62  So.  269. 
Miss. — Globe  Rutgers  Fire  Ins.  Co.  t". 
Savle,  107  Miss.  169,  65  So.  125;  Day 
Lu'mb.  &  Mfg.  Co.  v.  Citizens  Bank,  94 
Miss.  212,  48  So.  727.  Mo.— Cloud  v. 
Pierce  City,  86  Mo.  357.  Wis.— Phillips 
r.  Portage  Transit  Co.,  137  Wis.  189, 
118  N.  W.  539. 

[a]  Where  the  statute  provides  that 
process  must  be  served  on  the  manag- 
ing agent  of  a  corporation,  the  service 
of  summons  on  any  other  officer  of  a 
corporation  is  insufficient,  and  the  fact 
that  the  defendant  knew  of  the  pend- 
ency of  the  suit  is  immaterial,  and  a, 
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Where  substituted  service  of  process  is  allowed  by  statute,  the  statu- 
tory provisions  in  regard  thereto  must  be  strictly  pursued,^*  and  no 
presumptions  can  be  made  in  favor  of  its  regularity."^ 

Constructive  Service.  —  "Wliere  process  is  served  by  publication  upon 
a  person  beyond  the  jurisdiction  of  the  court,  the  statute  pertaining 
thereto  must  be  strictly  pursued  in  all  its  material  requirements,^" 
and  in  the  absence  of  an  affidavit  for  an  order  of  publication  a  de- 
fault judgment  rendered  in  the  action  is  a  nullity.^^    Wliere  defendant 


judgment  by  default  rendered  on  such 
service  must  be  vacated.  Osborne  v. 
Columbia  County  Corp.,  9  Wash.  666, 
38  Pac.   160. 

[b]  Under  a  statute  providing  that 
in  actions  against  corporations  sum- 
mons must  be  served  on  their  chief  of- 
ficer, unless  he  cannot  be  found  in  the 
county,  a  judgment  by  default  entered 
upon  a  return,  which  shows  service  on 
a  subordinate  officer  without  any  proof 
that  the  chief  officer  could  not  be 
found  in  the  countv,  must  be  set  aside. 
Ozark  Marble  Co.  v.  Still,  24  Okla.  559, 
103  Pac.  586. 

[c]  But  where  the  complaint  names 
the  agent  of  the  corporation  and  service 
is  made  on  him,  no  other  proof  show- 
ing that  such  person  was  the  agent  of 
the  defendant  corporation  is  required. 
Delaware  Ins.  Co.  v.  Hutto  (Tex.  Civ. 
App.),  159  S.  W.  73. 

[d]  ''It  is  not  the  duty  of  the 
sheriff  to  state  in  his  return,  but  of 
the  court,  before  the  rendition  of  the 
judgment,  to  require  proof  to  be  made 
that  the  person  named  in  the  sheriff 's 
return  was,  at  the  time  of  such  service, 
an  agent  of  the  corporation  upon  whom 
service  could  be  legally  made  .  .  ." 
American  Bonding  Co.  v.  New  York, 
etc.  Co.,  11  Ala.  App.  578,  66  So.  847. 

28.  See  the  title  "Service  of  Pro- 
cess and  Papers." 

[a]  The  failure  to  strictly  comply 
with  a  statutory  provision  requiring 
that  an  order  for  the  substantial  service 
of  summons  be  filed  within  a  certain 
time  prior  to  the  return  day  is  fatal 
to  the  jurisdiction  of  the  court,  and  a 
judgment  by  default  rendered  notwith- 
standing such  irregularitv  is  a  nullity. 
Sills  v.  Gaffney,  47  Misc."  366,  93  N.  Y. 
Supp.  541. 

29.  King   V.   Davis,   137  Fed.   198. 

30.  Colo.— O  'Eear  v.  Lazarus,  8  Colo. 
608,  9  Pac.  621.  Ga.— Langston  t: 
Langstou,  141  Ga.  675,  82  S.  E.  36. 
la.— McGahen  r.  Carr,  6  Iowa  331,  71 
Am.  Dec.  421.    Mass. — Porter  v.  Prince, 


188  Mass.  80,  74  N.  E.  256.  Mich. 
Campbell  v.  Wavne  Circuit  Judge,  111 
Mich.  247,  69  N.  W.  514.  Mo.— State 
v.  White,  75  Mo.  App.  257.  N.  J. 
Stillwell  v.  Tomlinson,  36  N.  J.  L.  359. 
N,  Y. — Bowler  v.  Ennis,  46  App.  Div. 
309,  61  N.  Y.  Supp.  686.  Pa.— Scran- 
ton  V.  Mauley,  13  Pa.  Super.  439.  Tex. 
McLane  r.  Kirby,  54  Tex.  Civ.  App. 
113,  116  S.  W.  118.  Va.— Staunton 
Bldg.  &  L.  Co.  V.  Haden,  92  Va.  201, 
23  S.  E.  285.  Wash.— Bailey  i:  Hood, 
38  Wash.  700,  80  Pac.  559. 

See  the  title  "Service  of  Process  and 
Papers." 

Whether  judgment  is  void  and  may 
be  collaterally  impeached,  see  infra, 
XVII,  A,  and  the  title  "Res  Judicata." 

[a]  Where  it  appears  from  the  rec- 
ord that  the  complaint  was  not  filed 
until  after  procurement  of  the  order 
for  publication  of  summons,  and  the 
default  entered  two  days  later  was 
based  on  a  failure  to  answer  within 
the  time  allowed  by  law,  it  is  obvious 
that  "the  default  was  erroneously,  as 
well  as  prematurely,  entered,  and  the 
decree  thereon  accordingly  void. ' '  Way- 
mire  V.  Shipley,  52  Ore.  464,  97  Pac. 
807. 

31.  People  v.  Pearson,  76  Cal.  400, 
18    Pac.    424. 

See  the  title  "Service  of  Process  and 
Papers." 

[a]  Where  publication  is  made  on 
the  ground  that  defendant  is  not  a 
resident  of  the  county  and  state,  it  is 
error  to  render  judgment  by  default, 
unless  the  affidavit  sets  forth  facts 
showing  that  defendant  is  not  a  resi- 
dent of  such  countv  and  state.  Jack- 
son V.  McElrov,  2  Bush    (Ky.)    132. 

[b]  But  the  fact  that  the  affidavit 
for  the  publication  of  summons,  show- 
ing some  evidence  of  diligence  to  find 
the  defendant,  is  not  sufficiently  ex- 
plicit in  that  particular,  does  not  ren- 
der a  judgment  by  default  entered  upon 
such  service  void.  People  v.  Wriu,  143 
Cal.  11,  76  Pac.  646. 
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is  designated  in  the  notice  of  publication  by  a  wrong  name  he  is 
deemed  to  have  received  no  notice  at  all  and  no  judgment  can  be 
rendered  on  such  attempted  service  by  publication.^^  A  personal  judg- 
ment ordinarily  cannot  be  rendered  against  a  defendant  constructively 
summoned,^^  but  upon  attachment  of  defendant's  property,  and 
citation  by  publication,  the  court  acquires  jurisdiction  to  subject  the 
property  to  the  satisfaction  of  plaintiff's  demand.^*  Where  the  at- 
tempted levy  of  an  attachment  is  invalid  the  court  is  -without  juris- 
diction to  enter  a  judgment  by  default  on  constructive  service  of 
process,^^  but  in  the  event  that  defendant  furnishes  a  bond  to  release 
the  attachment,  the  case  stands  as  if  personal  ser\nce  was  made  on 
the  defendant.^® 

(II.)    Proof  of.    —Before  a  default  can  be  entered  there    must    be 
before  the  court  positive  proof  of  the  service  of    process,^''    in    con- 


32.  Skelton  v.  Sackett,  91  Mo.  377, 
3  S.  W.  874. 

33.  Soulard  r.  Vacuum  Oil  Co.,  109 
Ala.  387,  19  So.  414;  Jennings  i: 
Pearce,  101  Ala.  538,  14  So.  319;  High- 
land Land  &  Bldg.  Co.  v.  Audas,  32  Ky. 
L.  Rep.  703,  106  S.  W.  866. 

See  the  titles  "Jurisdiction;"  "Pro- 
cess;" "Service  of  Process  and 
Papers." 

34.  Barelli  v.  "Wagner,  5  Tex.  Civ. 
App.  445,  27  S.  W.  17.  See  the  title 
"Proceedings  in  Rem." 

[a]  Upon  attachment  of  defend- 
ant's property  a  default  judgment  in 
rem  may  be  taken  upon  service  of 
process  by  publication.  Byers  v.  Baker, 
104  Ala.   173,   16  So.  72. 

[b]  Where  an  attachment  was  is- 
sued against  a  non-resident  defendant 
and  there  was  neither  actual  notice  to, 
nor  an  appearance  or  plea  on  the  part 
of  the  defendant,  no  judgment  of  de- 
fault can  be  entered  in  the  action,  un- 
less it  appears  from  the  record  that 
the  defendant  had  at  least  constructive 
notice  of  the  levy  of  the  attachment. 
Southern  Timber  &  Inv.  Co.  V.  Poe,  153 
Ala.  595,  45  So.  205. 

35.  Durkin  v.  Paten,  97  App.  Div. 
139,  89  N.  Y.  Supp.  622;  Mohlman  Co. 
V.  Landwehr,  87  App.  Div,  83,  '83  N.  T. 
Supp.  1073. 

36.  Shields  t:  Barden,  6  Ark.  459. 
[a]     But  where  defendant  withdraws 

his  application  for  release  of  the  at- 
tached property  upon  giving  of  a  bond, 
the  court  in  the  absence  of  service  of 
process  has  no  jurisdiction  to  enter  a 
judgment  bv  default.  Currey  v.  Trinity 
Zinc,  Lead  &  S.  Co.,  157  Mo.  App.  423, 
139  S.  W.  212. 
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37.  Ala. — Lawrence  v.  Stone,  160 
Ala.  382,  49  So.  376,  135  Am.  St.  Eep. 
105;  Trammell  v.  Guv,  151  Ala.  311,  44 
So.  37.  Cal.— Elder  r.  Grunsky,  127 
Cal.  67,  59  Pac.  300;  Eeinhart  r.  Lugo, 
86  CaL  395,  24  Pac.  1089,  21  Am.  St. 
Rep.  52.  DeL — Brown  v.  Butterworth 
&  Co.,  5  Penne.  (Del.)  151,  58  Atl. 
1041.  Ga. — Pennsylvania  Cas.  Co.  v. 
Thompson,  123  Ga.  240,  51  S.  E.  314; 
Jones  r.  Bibb  Brick  Co.,  120  Ga.  321, 
48  S.  E.  25.  m.— Green  v.  McGowan, 
183  111.  App.  149.  Ind.— Leach  v. 
Adams,  21  Ind.  App.  547,  52  N.  E. 
813.  Mich.— Campbell  r.  Wayne  Cir- 
cuit Judge,  111  Mich.  247,  69  N.  W. 
514.  N.  Y.— Loeb  v.  Smith,  24  Mise. 
200,  52  N.  Y.  Supp.  677.  Okla.— Ozark 
Marble  Co.  r.  Still,  24  Okla.  559,  103 
Pac.  586.  Tex. — Carlton  r.  Mayner,  47 
Tex.  Civ.  App.  47,  103  S.  W.  4li;  Owen 
V.  Kuhn  (Tex.  Civ.  App.),  72  S.  W. 
432.  Wis. — Zimmerman  v.  Gerdes,  106 
Wis.  608,  82  N.  W.  532. 

As  to  proof  of  service  generally,  see 
the  title  "Service  of  Process  and 
Papers." 

As  to  returns  of  service,  see  the  title 
"Returns." 

[aj  "Before  default  can  be  taken 
there  must  be  positive  and  sufficient 
evidence  in  court  of  due  service,  and 
no  substantial  defect  in  that  respect 
can  be  cured  by  subsequent  knowledge 
of  the  fact.  If  it  is  not  shown  to  the 
court  that  the  party  has  been  duly 
notified,  it  cannot  appear  to  it  that 
he  is  in  default."  Johnson  v.  Del- 
bridge,  35  Mich.  436. 

[b]  In  the  absence  of  proof  of 
service  of  the  process  a  judgment,  en- 
tered  by   default,   must   be   set    aside. 
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formity  with  the  requirements  of  the  statute.^^  While,  as  a  rule,  in 
the  entire  absence  of  return  the  court  cannot  proceed  to  render  a  judg- 
ment by  default,^^  a  presumption  of  regularity  obtains  as  to  judgments 
of  courts  of  record  and,  wliere  the  record  is  silent  as  to  the  manner 
of  service  of  process,  it  will  be  assumed  that  proper  proof  of  service 
was  before  the  court  as  the  basis  of  its  judgment,*"  but  where  the  record 
discloses  the  kind  of  service  that  was  made,  no  other  service  can  be 
presumed.*^  In  case  of  valid  service  of  process  the  omission  of  the 
sheriff  to  make  a  proper  return  may  be  cured  by  filing  such  return 


Shanholtzer  v.  Thompson,  24  Okla.  198, 
103  Pac.  595,  138  Am.  St.  Eep.  877. 

[c]  A  judgment  by  default  entered 
before  the  execution  and  return  of  the 
writ  is  erroneous.  Crews  v.  Garland,  2 
Munf.  (16  Va.)  491. 

[d]  Admission  of  Service.  —  (1) 
"The  written  admission  of  a  defendant 
of  the  service  of  a  summons  and  com- 
plaint should  state  that  the  service  was 
personal,  by  the  delivery  of  a  copy 
thereof  to  him,  or  the  clerk  has  no 
power  or  authority  to  enter  judgment." 
Bead  v.  French,  28  N.  Y.  285.  (2)  An 
endorsement  upon  the  summons  by  de- 
fendant, admitting  service  of  the  writ, 
is  not  sufficient  to  give  the  court  juris- 
diction, unless  proof  is  made  that  such 
endorsement  was  in  fact  made  by  the 
defendant.  Ex  parte  Gibson,  10  Ark. 
572.  See  also  Finney  v.  Gilder,  73  Ala. 
196.  (3)  But  see  Andrews  v.  Town- 
shend,  1  N.  Y.  Supp.  421,  holding  that 
where  personal  service  is  admitted  by 
endorsement  a  default  may  be  entered 
without  any  further  proof  of  service. 
(4)  And  see  also  Shirran  v.  Dallas,  21 
Cal.  App.  405,  132  Pac.  454,  462,  in 
which  it  is  held  that  though  there 
should  be  some  proof  of  the  genuine- 
ness of  the  signature  admitting  service, 
yet  a  recital  in  the  judgment  that  de- 
fendant had  been  duly  served  is  suffi- 
cient evidence  of  the  regularity  of  the 
proceedings. 

38.  Johnson  v.  Delbridge,  35  Mich. 
436. 

[a]  Where  the  affidavit  of  service 
recites  that  "due"  service  was  made 
without  stating  how  such  service  was 
made,  a  writ  of  mandamus  will  lie  to 
set  aside  the  default  judgment.  Peo- 
ple's Mut.  Ben.  Soc.  v.  Wayne  Circuit 
Judge,  97  Mich.  627,  56  N.  W.  944. 

[b]  Under  a  statute  requiring  that 
a  copy  of  the  summons  be  left  with 
the  defendant,  an  affidavit  of  service 
which  fails  to  state  such  fact  is  a 
nullity  and  a  judgment  entered  there- 


on  is    void.      Wilkinson   v.   Bayley,    71 
Wis.  131,  36  N.  W.  836. 

[c]  An  affidavit  by  an  attorney 
stating  that  his  clerk  has  told  him  that 
he  personally  served  summons  on  the 
defendant  is  insufficient  to  authorize  a 
judgment  by  default  against  the  de- 
fendant. Spaulding  v.  Lyon,  2  Abb. 
N.  C.  (N.  Y.)  203. 

[d]  But  where  the  record  says  that 
the  service  was  verified  in  accordance 
with  the  law,  it  is  immaterial  that  the 
affidavit  of  service  was  not  entered 
upon  the  back  of  the  writ.  Brown  V. 
Butterworth  &  Co.,  5  Penne.  (Del.) 
151,  58  Atl.  1041. 

39.  Jones  v.  Bibb  Brick  Co.,  120  Ga. 
321,  48  S.  E.  25;  Eobinson  v.  Horton, 
36  Tex.  Civ.  App.  333,  81  S.  W.   11)44. 

[a]  Where  a  judgment  by  default 
is  dated  prior  to  the  filing  of  proofs 
of  service,  but  is  filed  at  the  same  time 
with  the  filing  of  such  proofs,  the  de- 
lay in  filing  the  judgment  and  proofs, 
though  an  irregularity,  is  not  prejudi- 
cial to  defendant,  nor  does  it  affect  the 
validity  of  the  judgment.  Burton  v. 
Cooley,  22  S.  D.  515,  118  N.  W.   1028. 

40.  Cal.— Catanich  r.  Hayes,  52  Cal. 
338.  Colo. — Evans  v.  Young,  10  Colo. 
316,  15  Pac.  424,  3  Am.  St.  Eep.  583. 
Md. — Coulbourn  Bros.  v.  Boulton,  100 
Md.  350,  59  Atl.  711.  N.  Y.— Maples 
v.  Mackey,  89  N.  Y.  146.  Tex.— Look 
V.  Henderson,  4  Tex.  303.  W.  Va. 
Anderson  v.  DooHttle,  38  W.  Va.  629, 
18  S.  E.  724.  Wis.— Schmidt  v.  Stolow- 
ski,  126  Wis.  55,  105  N.  W.  44. 

41.  Minnesota  Thresher  Mfg.  Co.  v. 
L'Heureux,  82  Neb.  692,  118  N.  W. 
565. 

[a]  A  citation  issued  for  and  served 
upon  "G.  W.  Shook"  will  not  support 
a  judgment  by  default  against  J.  W. 
Shook,  and  "a  recital  in  the  judgment 
to  the  effect  that  J.  W.  Shook  had 
been  duly  cited,  which  the  record  shows 
is  not  true,  would  not  render  the  judg- 
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after  the  rendition  of  a  judgment  by  default.*^  So  too,  a  defective 
return  may  be  amended  after  judgment.*'^  A  failure  of  the  sheriff 
to  date  the  return  does  not  invalidate  a  default  judgment,  though  the 
judgment  may  be  reversed  on  the  ground  of  insufficiency  of  the 
return." 


ment  valid."     Shook  v.  Laufer    (Tex. 
Civ.  App.),  84  S.  W.  277. 

[bj  Where  the  sheriff's  return 
stated  that  the  writ  was  executed  "by 
delivering  to  J.  H.  Duke,  Mrs.  Lula 
C.  Duke,  the  within  named  defendants, 
in  person,  a  true  eopy  of  this  writ," 
such  return  shows  "that  but  one  copy 
of  the  writ  was  delivered  to  both  de- 
fendants, and  the  service  was  therefore 
insufficient,"  and  will  not  support  a 
judgment  by  default.  Duke  v.  Spiller, 
51  Tex.  Civ.  App.  237,  111  S.  W.  787. 

42.  Jones  v.  Bibb  Brick  Co.,  120  Ga. 
321,  48  S.  E.  25.  See  the  title  "Re- 
turns." 

[a]  "The  object  of  the  issuance 
and  service  of  summons  is  to  officially 
notify  the  defendant  of  the  commence- 
ment of  the  action  and  of  the  time  and 
place  he  is  required  to  answer.  The 
making  and  filing  of  a  return  would 
appear  to  be  wholly  immaterial  to  the 
defendant."  Pitman  v.  Heumeier,  81 
Neb.  338,  115  N.  W.  1083. 

[b]  The  court  having  acquired  jur- 
isdiction of  the  defendant  by  the 
service  of  its  process  does  not  lose  it 
by  failure  to  make  the  proof  of  such 
service  a  matter  of  record  ' '  and  a  sub- 
sequent amendment  of  the  record  by 
supplying  this  proof  of  service  is  as 
affective  to  support  the  judgment  as 
if  it  had  been  filed  before  its  entry." 
Hibernia  Sav.  &  L.  Soc.  v.  Matthai,  116 
Cal.   424,   48   Pac.   370. 

[e]  "The  sheriff  should  not  be  per- 
mitted to  state  legal  conclusions  by 
way  of  return  to  process,  but  it  is  his 
duty  to  state  facts  and  .  ,  .  show 
the  manner  in  which  the  process  was 
served."  Merritt  v.  "White,  37  Miss. 
438. 

43.  Tex. — Delaware  Ins.  Co.  v.  Hut- 
to  (Tex.  Civ.  App.),  159  S.  W,  73.  Va. 
Shenandoah  Val.  E.  Co.  V.  Ashby's 
Trustees,  86  Va.  232,  9  S.  E.  1003,  19 
Am.  St.  Eep.  898;  Stotz  v.  Collins,  83 
Va.  423,  2  S.  E.  737.  Wis.— Schmidt  v. 
Stolowski,  126  Wis.   55,  105  N.  W.  44. 

See  the  title   "Returns." 
[a]     A     sheriff's     return     may     be 
amended  so  as  to  show  that  the  sheriff 
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had  properly  served  the  writ  and  that 
the  court  had  thereby  acquired  juris- 
diction of  the  person  of  the  defendant. 
Deutsch,  etc.  Verein  v.  Lartz,  94  111. 
App.  255. 

[b]  The  irregularity  of  a  return 
"may  be  cured  by  an  amendment 
which  does  not  make  or  state  a  new 
fact,  but  merely  supplies  an  omission 
in  the  statement  as  to  an  existing 
fact."  Jones  v.  Bibb  Brick  Co.,  120 
Ga.  321,  48  S.  E.  25. 

[c]  Subsequent  Filing  of  Proof. 
Where  proof  of  service  of  process  does 
not  appear  of  record,  a  subsequent 
amendment  of  the  record  by  supplying 
such  proof  of  service  is  as  effective  to 
support  the  judgment  as  if  it  had  been 
filed  before  the  entry  of  the  default. 
Hibernia  Sav.  &  L.  Soc.  v.  Matthai,  116 
Cal.  424,  48  Pac.  370. 

[d]  "Where  a  summons  has  been  ■in 
fact  duly  served,  it  is  the  duty  of  the 
defendant  to  take  notice  of  it,  unless 
all  defense  be  waived.  He  can  not 
shelter  himself  under  a  defective  re- 
turn from  the  consequences  of  his  de- 
fault, if  the  true  facts  be  at  any  time 
brought  properly  upon  the  record. ' ' 
St.  Louis,  I.  M.  and  S.  Ey.  Co.  v.  Yo- 
cum,  34  Ark.  493. 

[e]  But  where  the  return  is  changed 
by  crossing  out  the  name  of  a  de- 
faulted defendant,  and  inserting  the 
name  of  another  defendant,  and  it  does 
not  appear  that  such  change  in  the 
name  was  contemplated  by  the  order 
of  court  granting  leave  to  amend  the 
return,  the  judgment  must  be  reversed. 
Green  v.  McGowan,  183  111.  App.  149. 

[f J  Where  it  appeared  from  the  re- 
turn of  service  that  the  summons  was 
served  upon  the  News  Publishing  Com- 
pany, and  the  court  upon  such  return 
entered  judgment  against  the  News 
Printing  Company,  such  judgment  is 
void,  and  cannot  be  saved  by  an  amend- 
ment of  the  return,  showing  that  the 
defendant  was  actually  served.  News 
Printing  Co.  r.  Brunswick  Pub.  Co.,  113 
Ga.  160,  38  S.  E.  333. 

44.  Ala. — Lawrence  v.  Stone,  160 
Ala.  382,  49  So.  376,  135  Am.  St.  Eep. 
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3.  Effect  of  Voluntary  Appearance.  —  A  general  appearance  of  the 
defendant  waives  all  irregularities  in  the  service  of  process.*^  An 
unauthorized  appearance  of  defendant  by  an  attorney  does  not  justify 
the  entry  of  a  default  where  no  process  was  served  on  the  defend- 
ant.*'' 

4.  Withdrawal  of  Appearance.  —  The  withdrawal  of  an  appear- 
ance and  plea  leaves  the  case  as  if  there  had  been  no  appearance  and 
plea.*^  A  subsequent  withdrawal  of  appearance  where  no  plea  is  filed 
leaves  the  record  in  a  condition  in  which  a  judgment  by  default  may 
be  properly  entered.*^  But  where  defendant  withdraws  his  appearance 
after  filing  of  a  plea,  a  judgment  nil  dicit  is  the  proper  judgment, 
where  a  distinction  is  made  between  judgments  by  default  and  nil 
elicit.*'^  Where  the  attorney  of  the  defendant  after  filing  a  plea  with- 
draws his  appearance,  such  action  on  his  part  does  not  withdraw  the 
plea  filed  on  behalf  of  defendant,  and  no  judgment  by  default  or  nil 
dicit  can  be  rendered  in  the  action.^*^ 


105.  Miss.— Betts  r.  Baxter,  58  Miss. 
334.  Tex,— Eobinson  v.  Horton,  36  Tex. 
Civ.   App.   333,  81   S.  W.   1044. 

45.  Kennedy  &  Merritt  v.  Toung,  25 
Ala.  563. 

See  2  Standard  Proc.  536. 

As  to  what  constitutes  an  appear- 
ance see  the  title  "Appearances." 

[a]  An  irregularity  iu  the  service 
of  process  is  waived  by  a  subsequent 
appearance  of  defendant  and  a  mis- 
nomer of  the  name  of  defendant,  who 
admits  service  of  the  writ  on  such  ap- 
pearance, becomes  immaterial  thereby. 
Thompson  v.  Alford,  135  Cal.  52,  66 
Pac.   983. 

46.  Dillon  V.  Eand,  15  Colo.  372,  25 
Pac.  185;  Great  West  Min.  Co.  v.  Wood- 
mas,  etc.  Co.,  12  Colo.  46,  20  Pac.  771, 
13  Am.  St.  Eep.  204;  Fleming  v.  Boule- 
vard, etc.  Co.,  12  Colo.  App.  187,  54 
Pac.  859;  Howell  v.  Campbell,  53  Kan. 
742,   37  Pac.   120. 

[a]  Where  defendants  were  not 
served  with  summons,  and  a  motion  is 
made  to  vacate  the  appearance  of  an 
attorney  for  them  alleged  to  have  been 
unauthorized,  it  is  error  to  enter  a  de- 
fault without  first  disposing  of  such 
motion,  as  the  jurisdiction  of  the  court 
depends  upon  the  authority  of  the  at- 
torney to  enter  an  appearance.  Dillon 
V.  Eand,  15  Colo.  372,  25  Pac.  185. 

[bj  But  where  defendants  are 
served  with  summons,  it  is  immaterial 
to  the  entry  of  the  default  whether 
their  attorney  was  authorized  to  ap- 
pear or  not.  Hunter  v.  Bryant,  98  Cal. 
252,  33  Pac.  55. 

47.  Summerlin  v.  Dowdle,  24  Ala. 
428;    Lodge  v.   State  Bank,   6    Blackf. 


(Ind.)  557.     See  2  Standard  Proc.  564. 

48.  Eio  Grande,  etc.  Co.  v.  Gilder- 
sleeve,  174  U.  S.  603,  19  Sup.  Ct.  761, 
43  L.  ed.  1103:  Dubois  v.  Glaub,  52  Pa. 
238. 

49.  Ala. — Summerlin  v.  Dowdle,  24 
Ala.  428.  Ind.— Carver  v.  Williams,  10 
Ind.  267;  Coffin  v.  Evansville  E.  Co., 
7  Ind.  413.  la. — Cox  v.  Graham,  3  Iowa 
347. 

As  to  the  distinction  between  judg- 
ment by  default  and  nil  dicit,  see 
supra,   V,   A. 

[a]  Withdrawal  of  Plea.— (1)  The 
filing  of  a  plea  in  bar  constitutes  a 
full  appearance  which  is  not  withdrawn 
by  withdrawing  the  plea,  and  in  case 
of  failure  to  file  another  plea  a  judg- 
ment nil  dicit  is  proper.  U.  S. — Eldred 
V.  Bank,  17  Wall.  545,  21  L.  ed.  685. 
IU.— Dart  v.  Hercules,  34  HI.  395.  N.  Y. 
Bennett  v.  Couchman,  48  Barb.  73.  Tex. 
Storey  r.  Nichols,  22  Tex.  87.  (2)  The 
withdrawal  of  a  plea  or  abandonment 
of  a  defense  gives  a  judgment  ren- 
dered in  the  action  the  character  of  a 
judgment  by  confession  rather  than  by 
default.  Stone  v.  Minor,  6  Rob.  (La.) 
29. 

50.  Summerlin  v.  Dowdle,  24  Ala. 
428;  Mason  v.  Abbott,  83  111.  445. 

[a]  Under  a  statute  providing  that 
the  entry  of  an  appearance  shall  have 
the  effect  of  a  plea,  unless  defendant 
refuses  to  join  issue  under  the  direc- 
tion of  the  court,  a  subsequent  with- 
drawal of  the  attorney  merely  leaves 
defendant  without  counsel  to  represent 
him,  but  does  not  authorize  the  entry 
of  a  judgment  by  default.  Muenster 
r.  Tremont  Nat.  Bank,  92  Tex.  422,  49 
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D.  Default  in  Pleading  on  Part  of  Defendant.  —  1.  In  Gen- 
eral. —  The  failure  of  defendant  to  plead  within  the  prescribed  time 
entitles  plaintiff  to  a  judgment  by  defauH/^  and  in  order  to  prevent 
the  rendition  of  a  judgment  by  default  the  pleading  interposed  by 
the  defendant  must  conform  to  the  statutes  pertaining  thereto.  Thus, 
where  a  pleading  is  required  by  statute  to  be  in  writing  an  oral  answer 
does  not  prevent  the  entry  of  a  default,^^  and  where  the  statute  re- 
quires the  filing  of  an  afftdavit  with  the  plea,^^  or  the  verification  of 
a  plea,^*  the  want  of  such  affidavit  or  verification  renders  the  pleading 
filed  ineffectual  to  prevent  the  entry  of  a  judgment  by  default.  It 
is  error  to  enter  a  default  against  a  defendant  who  has  exceptions,'^^ 
or  a  demurrer^''  on  file  and  undisposed  of.     But  upon  failure  of  de- 


S.  W.   362;   Field  &  Co.  i:  Fowler,   62 
Tex.  65. 

51.  Ark.— Gattou  v.  "Walker,  9  Ark. 
199.  Cal.— Hancock  v.  Pico,  40  Cal. 
153;  Providence  Tool  Co.  v.  Prader,  32 
Cal.  634,  91  Am.  Dec.  598.  N.  Y.— San- 
ford  V.  Hart,  168  App.  Div.  890,  152 
N.  Y.  Supp.  869. 

As  to  distinction  between  judgment 
by  default  and  nil  dicit,  see  supra, 
V,  A. 

Necessity  for  expiration  of  time  to 
plead,  see  infra,  Y,  E. 

[a]  Where  defendant  answers  the 
affidavit  for  attachment  but  fails  to 
plead  to  the  declaration,  it  is  proper 
to  enter  a  judgment  nil  dicit,  although 
the  issues  raised  by  the  answer  to  the 
grounds  of  attachment  are  pending  and 
undetermined.  Ripley  v.  Aztec  Mining 
Co.,   6   N.  M.   415,  28  Pac.   775. 

[b]  The  filing  of  a  distinct  suit  by 
defendant  against  plaintiflf,  in  which 
he  alleges  among  other  things  that  he 
does  not  owe  plaintiff  anything  and 
prays  for  an  injunction  to  stay  pro- 
ceedings in  the  suit,  offers  no  impedi- 
ment to  the  rendition  of  a  judgment 
by  default  for  want  of  an  answer. 
Dowell  V.  Winters,  20  Tex.  793. 

52.  State  v.  Patterson  (Tex.  Civ. 
App.),   40    S.   W.   224. 

53.  Ga. — Riley  v.  Southern  Female 
College,  118  Ga.  849,  45  S.  E.  672. 
lU.— Wilder  r.  Arwedson,  80  HI.  435; 
Jung  Brewing  Co.  i".  Grimm,  162  HI. 
App.  564;  Dubois  r.  Greenbaum,  159 
HI.  App.  452.  N.  Y.— Hvde  r.  Watson, 
1  Denio  670.  W,  Va.— Hurlburt  v. 
Straub,  54  W.  Va.  303,  46  S.  E.  163. 

As  to  affidavit  of  merits  or  defense, 
see  the  title  "Affidavits  of  Merits  and 
Defense. ' ' 

[a]  Where  the  complaint  is  verified, 
and  the  defendants  after  expiration  of 
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the  time  to  plead  file  pleas  without 
affidavits  as  required  by  statute,  a  judg- 
ment by  default  for  want  of  sufficient 
pleas  is  proper.  Griffith  f.  Adams,  95 
Md.   170,  52   Atl.   66. 

54.  Where  a  plea  is  filed  by  two  de- 
fendants, but  is  sworn  to  by  only  one 
of  them,  and  the  defendant  who  failed 
to  verify  the  answer  does  not  offer  to 
amend  the  plea  by  adding  the  reqiiired 
verification,  a  judgment  by  default  is 
properly  rendered  against  such  defend- 
ant. Rilev  V.  Southern  Female  Col- 
lege, 118  Ga.  849,  45  S.  E.  672. 

[a]  But  see  Ruch  r.  Jones,  33  Mo. 
393,  holding  that  as  long  "as  the  an- 
swer stands,  no  matter  whether  imper- 
fectly verified  or  not  verified  at  all,  it 
is  error  to  enter  a  default.  The  affi- 
davit is  no  part  of  the  answer."  See 
also  Zichermaiin  v.  Wohlstadter,  60 
Misc.  362,  113  X.  Y.  Supp.  403. 

As  to  verification  generally,  see  the 
title    ' '  Verification. ' ' 

55.  State  r.  Vallette,  26  La.  Ann. 
730;  Francis  r.  Steamer  Black  Hawk, 
18  La.  Ann.  629. 

56.  Ala.— White  v.  Whatley,  128 
Ala.  524,  30  So.  738.  Ark.— Tavlor  v. 
Coolidge  &  Co.,  17  Ark.  454.  CaL 
Tregambo  v.  Comanche  M.  &  M.  Co., 
57  Cal.  501;  Hestres  f.  Clements,  21 
Cal.  425;  Davidson  v.  Graham,  25  Cal. 
App.  484,  144  Pac.  147.  Colo.— Gibson 
r.  Smith,  1  Colo.  7.  lU.— Deutsch,  etc. 
Verein  r.  Lartz,  192  111.  485,  61  N.  E. 
487;  Sammis  v.  Clark,  17  HI.  398;  Clark 
r.  People.  15  HI.  213;  Steelman  v.  Wat- 
son, 10  ill.  249.  Ind.— Hirsh  t\  Claw- 
son,  106  Ind.  329,  6  X.  E.  919;  Kellen- 
berger  r.  Perrin,  46  Ind.  282.  la.— Key 
V.  Havden,  13  Iowa  602.  Ky.— War- 
ford  i:  Temple,  24  Kv.  L.  Rep.  2268, 
73  S.  W.  1023.     Ore.— Willamette,  etc. 
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f endant  to  answer  after  his  demurrer  has  been  overruled,^''  or  to  amend 
his  answer  after  a  demurrer  interposed  thereto  is  sustained,^^  or  to 
rejoin  to  plaintiff's  replication,^^  a  judgment  by  default  may  be  prop- 
erly entered  against  him.  Where  defendant  interposes  an  answer  or 
plea  to  the  complaint  no  judgment  by  default  ordinarily  can  be  entered 
against  him  in  the  action.^*^    But  in  order  to  prevent  the  entry  of  a 


Co.  V.  Smith,  1  Ore.  181.     Pa.—Sinclair 
v.  Evans,  5  Pa.  Dist.  384. 

[a]  A  plaintiff  is  not  justified  in 
disregarding  a  demurrer  and  entering  a 
default  for  the  want  of  an  answer 
upon  the  ground  that  the  demurrer  is 
clearly  frivolous,  as  that  question  is  to 
be  submitted  to  and  decided  by  the 
court.  De  Witt  i'.  Swift,  3  How.  Pr. 
(N.  Y.)   280. 

[b]  "A  demurrer  to  a  pleading  can- 
not be  carried  back  to  another  which 
the  pleading  demurred  to  does  not  pro- 
fess to  answer,  and  with  which  it  has 
no  connection. ' '  Hunter  v.  Bilyeu,  39 
HI.  367. 

[c]  While  it  is  the  better  practice 
to  dispose  of  a  demurrer  by  a  formal 
order,  the  failure  of  the  defendant  to 
appear  and  insist  upon  the  demurrer 
may  be  treated  on  appeal  as  a  waiver 
thereof,  particularly  in  view  of  the 
fact  that  the  complaint  unquestionably 
states  a  cause  of  action.  Brandon  v. 
Leeds  State  Bank,  186  Ala.  519,  65  So. 
341. 

[d]  Even  though  a  party  has  failed 
to  serve  the  demurrer  on  the  adverse 
party,  the  clerk  has  no  authority  to 
enter  a  default,  where  a  demurrer  is 
on  file.  Oliphant  v.  Whitney,  34  Cal. 
25. 

[e]  Remedy  by  Appeal  and  Not 
Certiorari. — The  entry  of  a  judgment 
by  default  against  defendant,  when  a 
demurrer  is  on  file,  while  error,  does 
not  render  the  judgment  void,  and  the 
error  cannot  be  corrected  by  certiorari, 
but  appeal  is  the  proper  remedy  in  such 
instance.  Endowment,  etc.  Lodge  V. 
Harvev,  6  Ala.  App.  239,  60  So.  602. 

57.  "  Cal.— Bailey  v.  Sloan,  65  Cal. 
387,  4  Pac.  349;  Stark  v.  Eaney,  18  Cal. 
622;  Fast  V.  Young,  19  Cal!  App.  577, 
126  Pac.  854.  Conn. — Hourigan  v.  Nor- 
wich, 77  Conn.  358,  59  Atl.  487.  Fla. 
Jordan  v.  Eyan  Co.,  35  Fla.  259,  17  So. 
73.  111.— Bates  v.  Williams,  43  HI.  494. 
la. — Musser  &  Co.  v.  Hobart,  14  Iowa 
248.  La. — Story  v.  Jones,  14  La.  Ann. 
73.  Mo.— Lane  v.  Dowd,  172  Mo.  167, 
72  S.  W.  632.  N.  Y.— Shiflener  v.  Beck, 
159  App.  Div.  821,  145  N.  Y.  Supp.  27. 


Phn,  Isl.— Durau  v.  Arboleda,  20  Phil. 
Isl.  253. 

[a]  Where  a  demurrer  to  the  com- 
plaint is  overruled  in  the  absence  of 
defendant's  counsel,  and  without  giv- 
ing notice  to  the  defendant,  a  default 
is  entered  for  failure  to  answer  the 
entry  of  such  default  is  irregular  and 
must  be  set  aside.  Callahan  v.  Hickey, 
63  Cal.  437. 

[b]  Where  the  complaint  contains 
a  special  count,  and  the  common  counts, 
and  a  demurrer  interposed  to  the  spe- 
cial count  is  overruled,  but  the  defend- 
ant pleaded  the  general  issue  to  the 
common  counts,  it  is  error  to  render 
a  judgment  by  default.  Keeler  v, 
Campbell,  24  111.  287. 

58.  Hecla  Consol.  Gold  Min.  Co.  v. 
O'Neill,  22  N.  Y.  Supp.  130;  Gockel 
r.  Averment,  7  Ohio  Dec.  (Eeprint) 
554. 

[a]  Where  a  demurrer  is  interposed 
to  the  defendant's  answer,  excepting 
the  general  denial  contained  therein, 
the  sustaining  of  the  demurrer  does  not 
authorize  the  entry  of  a  default,  as  the 
general  denial  remained  as  a  pleading 
in  the  case.  Montgomery  v.  Gahagan, 
246  Mo.  310,  151  S.  W.  453. 

59.  Burckhart  V.  Watkins,  4  Mo.  72. 

60.  Ala.  —  Clements  v.  Mayfield 
Woolen  Mills,  128  Ala.  332,  29  So.  10; 
McCoy  V.  Harrell,  etc.  Co.,  40  Ala.  232; 
Collier  v.  Crawford,  Minor  100.  Ariz. 
Porter  v.  Bichard,  1  Ariz.  87,  25  Pac. 
530.  Ark.— White  f.  Eeagan,  25  Ark. 
622;  Alexander  v.  Stewart,  23  Ark.  18. 
Cal.— Eeher  v.  Eeed,  166  Cal.  525,  137 
Pac.  263.  Fla.— Glens  Falls  Ins.  Co.  V. 
Porter,  44  Fla.  568,  33  So.  473.  111. 
Mason  v.  Abbott,  83  111.  445;  Knopf  v. 
Corcoran,  112  111.  App.  320;  Born  v. 
Briggs,  106  111.  App.  79.  Ind.— Wall  v. 
Galvin,  80  Ind.  447;  Terrell  v.  State, 
68  Ind.  155;  Young  v.  State  Bank,  4 
Ind.  301,  58  Am.  Dec.  630.  la.— Levi 
f.  Monroe,  11  Iowa  453;  Canal  Bank 
of  Cleveland  v.  Newberry,  7  Iowa  4; 
Markey  v.  Mettler,  1  Iowa  528.  Minn. 
Strong  V.  Corner,  48  Minn.  66,  50  N. 
W.  936.  Miss.— Biloxi,  etc.  Co.  v.  New 
Orleans,  etc.  Co.,  28  So.  21;  Hambrick 
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default  it  is  essential  that  the  plea  or  answer  be  filed  of  record^^  and 
undisposed  of.*'^  Whenever  it  is  necessary  to  plead  to  an  amended 
declaration  or  complaint''^'  the  failure  to  do  so  within  the  time  pre- 
scribed justifies  the  default  judgment,*'*  unless  there  remain  undis- 
posed of,  issues  made  by  the  original  pleadings.*'^ 


V.  Dent,  70  Miss.  59,  11  So.  608;  Beard 
V.  Orr,  etc.  Co.,  8  So.  512;  Taylor  r.  Mc- 
Nairy,  42  Miss.  276.  Mo. — Norman  v. 
Hooker,  35  Mo.  366;  Gate  City  Bank  f. 
Strothcr,  188  Mo.  App.  214,  175  S.  W. 
76;  Armstrong  v.  Elrick,  177  Mo.  App. 
640,  160  S.  W.  1019.  Neb.— McMurtry 
r.  State,  19  Neb.  147,  26  N.  W.  915. 
N.  H.— Briggs  v.  Sholes,  14  N.  H.  262. 
N.  M.— Knaebel  r.  Slaughter,  7  N.  M. 
221,  34  Pac.  198.  N.  Y.— Chadwick  r. 
Snediker,  26  How.  Pr.  60.  N.  C— Har- 
rison 1-.  Dill,  169  N.  C.  542,  86  S.  E. 
518;  Carolina  Inv.  Co.  v.  Kelly,  123  N. 
C.  388,  31  S.  E.  671.  Okla.— Crossan  r. 
Cooper,  41  Okla.  281,  137  Pac.  354.  Tex. 
Middleton  r.  McCamant,  39  Tex.  146; 
Able  V.  Chandler,  12  Tex.  88,  62  Am. 
Dec.  518;  Hepburn  v.  Danville  Nat. 
Bank  (Tex.  Civ.  App.),  34  S.  W.  988. 

[a]  Where  defendant  files  an  an- 
swer conditionally,  and  with  the  ex- 
press understanding,  that  it  is  not  to  be 
considered  as  in  the  cause,  unless  the 
motion  to  quash  service  of  summons 
made  by  him  is  overruled,  and  the 
court  sustains  the  motion  and  no  other 
pleading  is  tiled,  the  court  is  justified 
in  considering  that  there  was  an  ap- 
pearance without  an  answer  and  that 
plaintiff  is  entitled  to  judgment  by  de- 
fault. London  Assur.  Corp.  v.  Lee,  66 
Tex.  247,  18  S.  W.  508. 

[b]  But  where  an  action  is  com- 
menced by  the  service  of  summons 
only,  and  the  defendant  instead  of  de- 
manding a  copy  of  the  complaint  serves 
on  plaintiff  a  verified  answer  before  the 
complaint  is  placed  on  file,  the  answer 
must  be  disregarded  and  a  judgment 
by  default  may  properly  be  rendered. 
Philips  V.  Prescott,  9  How.  Pr,  (N.  Y.) 
430. 

61.  111.— Scammon  v.  McKev,  21  111. 
554.  Ind.— Wall  r.  Galvin,  80  Tnd.  447. 
Mont. — State  v.  District  Court,  50 
Mont.  119,  145  Pac.  724.  Wis.— Keep 
V.   Enos,   3   Pinn.   234. 

As  to  filing  generality,  see  the  title 
"Filing." 

[a]  Although  the  statute  requires 
an  answer  to  be  filed  and  served,  yet  a 
default  cannot  be  entered  against  the 
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defendant  who  filed  an  answer  notwith- 
standing the  fact  that  there  is  no  show- 
ing that  the  answer  was  properly 
served.     Maples  v.  Geller,  1  Nev.  233. 

[b]  But  see  Smith  v.  Wells,  6  Johns. 
(N.  Y.)  286,  holding,  that  where  a  copy 
of  an  answer  is  delivered  to  plaintiff's 
attornej^,  who  upon  searching  the 
clerk's  office  does  not  find  the  plea  on 
file,  and  enters  a  default  for  want  of 
a  plea,  such  entry  is  a  nullity,  as  the 
plaintiff  should  have  been  governed 
by  the  pleadings  delivered  to  him. 

62.  Pleas  filed  become  part  of  the 
record  and  the  court  is  * '  bound  to  not- 
ice and  disi>ose  of  them;  it  could  not 
disregard  them,  or  render  a  judgment 
by  default  until  they  were  disposed 
of. ' '  Wooslev  I'.  Memphis,  etc.  R.  Co., 
28  Ala.   536.  ' 

fa]  A  judgment  bv  default  rendered 
while  defendant's  plea  was  on  file,  al- 
though it  recites  that  no  defense  was 
made  by  defendant,  cannot  be  sus- 
tained, as  the  contrary  appears  on  rec- 
ord. Thomas  v.  Brown,  1  Stew.  (Ala.) 
412;  Hepburn  r.  Danville  Nat.  Bank 
(Tex.  Civ.   App.),  34  S.  W.  988. 

63.  Pleading  to  amending  pleading, 
see   the   title   "Pleading." 

64.  .Jordan  v.  Ryan  Co.,  35  Fla.  259, 
17  So.  73;  Brenner  v.  Gundersheimer,  14 
Iowa  82. 

[aj  Where  leave  is  given  to  plain- 
tiff to  amend  his  complaint,  and  to  de- 
fendant to  plead  to  such  complaint,  all 
existing  issues  are  thereby  abandoned, 
and  if  defendant  fails  to  plead  to  the 
nniended  complaint,  the  plaintiff  is  en- 
titled to  judgment  by  default,  notwith- 
standing the  plea  of  the  general  issue 
to  the  original  complaint  remained  on 
file.     Seawell  c.  Crawford,  55  Fed.  729. 

[b]  Where  defendant  fails  to  eom- 
plj'  with  a  rule  of  court  directing  him 
to  pleail  to  the  amended  com]daint,  a 
judgment  bv  default  is  properly  rend- 
ered. HI.— Rohrer  r.  Hoberg,  189  HI. 
App.  172.  Kan.— Kuhuke  v.  Wright,  22 
Kan.  464.  Pa. — Close  v.  Hancock,  3  Pa. 
Super.   207. 

65.  Knight  v.  Knight,  12  La.  Ann. 
59. 
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2.  Sufficiency  of  Pleading.  —  Upon  filing  of  an  answer  the  plaintiff 
is  not  entitled  to  a  judgment  by  default  even  though  the  answer  is 
insufficient  to  constitute  a  defense,  unless  the  answer  is  properly  dis- 
posed of  by  demurrer  or  motion.*^^  Hence  a  judgment  by  default, 
rendered  when  an  answer  was  on  file,  should  be  set  aside  without 
passing  on  the  sufficiency  of  the  answer.''^  Where  the  answer  in  effect  is 
an  admission  of  the  allegations  of  the  complaint,*'*^  or  a  demurrer  thereto 
is  sustained  without  leave  to  amend,  no  judgment  by  default  can  be 
entered  in  the  action."^ 

3.  Pleading  to  Part  of  Complaint.  —  If  the  answer  does  not  eon- 
tain  a  plea  to  the  whole  complaint,  plaintiff  may  take  judgment  by 
default  as  to  the  part  of  the  complaint  which  remains  unanswered,^" 
but  where  the  plea  purports  to  answer  the  whole  complaint,  and  in 
fact  answers  only  a  part  thereof,  the  whole  plea  is  demurrable  and 
plaintiff  cannot  take  judgment  by  default  for  the  part  of  the  complaint 
which  is  not  answered." 

4.  Pleading  Out  of  Time.  —  Where  a  defendant  files  a  demurrer,'^^ 
or  answer,"^  before  the  entry  of  a  default,  though  out  of  time,  his 


66.  la. — Canal  Bank  of  Cleveland  r. 
Newberry,  7  Iowa  4.  N.  H. — Briggs  v. 
Sholes,  14  N.  H.  262.  N.  Y.— Hyde  v. 
Watson,  1  Denio  670.  Tex.— Middle- 
ton  V.  McCamant,  39  Tex.   146. 

67.  Gate  City  Bank  v.  Strotlier,  188 
Mo.   App.   214,   175   S.  W.   76. 

68.  Walker  v.  Sellers,  11  Ind.  376; 
Schlaepfer  v.  Treuhaft,  142  N.  Y.  Supp. 
277. 

69.  A  default  cannot  be  entered  for 
want  of  a  plea  where  the  defendant 
has  filed  a  plea  to  which  a  demurrer 
has  been  sustained  with  no  leave  to 
amend.  Porter  v.  Parslow,  39  Fla.  50, 
21  So.  574. 

70.  Ala. — Deshler  v.  Hodges,  3  Ala. 
509.  Ark. — Desha's  Exrs.  v.  Eobinson, 
17  Ark.  228.  111.— Safford  V.  Vail,  22 
HI.  326;  Warren  r.  Nexsen,  4  HI.  38. 
Mass. — Dwight  r.  Holbrook,  1  Allen 
560.  Miss.— Williams  i:  Harris,  2  How. 
627.  N.  Y.— Crompton  r.  Seaich,  14.3 
App.  Div.  284,  128  N.  Y.  Supp.  586. 
N.  C. — Curran  v.  Kerchner,  117  N.  C. 
264,  23  S.  E.  177.  Pa.— MeKinney  v. 
Mitchell,  4  Watts  &  S.  25.  Tenn. 
Young  r.  Fentress,  10  Humph.  151.  Va. 
Southall's  Admr.  v.  Exchange  Bank  of 
Va.,   12   Graft.    (53   Va.),   312. 

[a]  Where  a  complaint  consists  of 
two  counts,  and  defendant  interposes  a 
demrrrer  to  one  of  the  counts  and 
wholly  omits  to  plead  to  the  other 
count,  which  contains  a  statement  of  a 
good  cause  of  action,  plaintiff  is  en- 
titled to  judgment  on  the  count  which 


is    left    unanswered.      Dwight    v.    Hol- 
brook,  1   Allen    (Mass.)    560. 

[b]  Where  an  action  is  brought  on 
two  promissory  notes,  which  are  set 
forth  in  separate  causes  of  action,  and 
the  answer  refers  only  to  one  cause  of 
action,  plaintiff  is  entitled  to  a  judg- 
ment by  default  as  to  the  other  cause 
of  action  and  on  the  note  alleged 
therein.  Curran  v.  Kerchner,  117  N. 
C.  264,  23   S.  E.  177. 

[c]  Where  the  plea  professes  to  an- 
swer only  a  part  of  the  cause  of  action, 
it  can  be  considered  as  an  answer  only 
to  that  part  though  it  might  in  reality 
contain  a  legal  defense  to  the  whole 
declaration.  Cross  v.  Watson,  6  Blackf. 
(Ind.)    129. 

[d]  But  if  a  plea  of  the  general 
issue  is  filed  by  defendant,  the  failure 
to  plead  payment  to  the  whole  of  the 
demand  claimed  in  the  declaration  gives 
the  plaintiff  no  right  to  have  a-  judg- 
ment by  default  for  the  part  unan- 
swered by  the  plea,  as  the  general 
issue  puts  him  upon  proof  of  his  whole 
claim.  Van  Dusen  t\  Pomeroy,  24  111. 
289. 

71.  Jones  v.  Cecil,  10  Ark.  592; 
People  V.  Weber,  92  111.  288. 

[a]  Where  plaintiff  fails  to  demur 
to  such  answer  he  cannot  complain 
thereafter.  Desha's  Exrs.  v.  Eobinson, 
17  Ark.   228. 

72.  Bertagnolli  Bros.  v.  Bertagnolli 
(Wyo.),  148  Pae.  874. 

73.  Ijunnun   v.   Morris,    7   Cal.     App. 
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default  ordinarily  cannot  be  entered  while  the  pleading  stands.'^*  But 
in  some  jurisdictions  a  demurrer  filed  out  of  time  may  be  disre- 
garded/^ On  the  other  hand,  the  court  may  in  its  discretion  permit 
a  pleading  to  be  filed  at  any  time  prior  to  the  actual  entry  of  de- 
fendant's default  J^ 

The  filing  of  a  plea  after  the  entry  of  the  default  does  not  affect  the 
default.'^'^  Where  the  answer  appears  of  record  to  have  been  filed  on 
the  same  day  on  which  the  judgment  by  default  was  rendered,  it  will 
be  presumed  that  no  answer  was  filed  until  after  the  rendition  of  the 
judgment.''^ 

The  failure  to  make  objections  to  a  pleading  filed  by  the  defendant  out 
of  time,'^^  and  proceeding  to  the  trial  of  the  cause,  as  if  issues  were 


710,  95  Pac.  907; 
Bertagnolli  (Wyo 
[a]     If     defen 


Bertagnolli   Bros.   f. 

.),  148  Pac.  374. 

dant  pleads  out  of 
time,  the  proper  practice  is  to  move 
to  strike  the  plea  from  the  files,  but 
while  the  plea  remains  on  the  files  as 
a  part  of  the  record  of  the  case,  no 
judgment  by  default  can  be  rendered. 
Pett  V.  Clark,  5  Wis.  198. 

74.  As  to  time  to  plead,  see  gen- 
erally the  title  "Time  To  Plead." 

75.  Sparks  v.  Eeeves  &  Co.,  165  Ala. 
352,  51  So.  574. 

[a]  Where,  after  expiration  of  the 
time  to  plead  the  defendant  files  a  de- 
murrer, the  court  may  regard  such  de- 
murrer as  a  nullity  and  enter  a  de- 
fault judgment  against  the  defendant. 
Betz  V.  Welty  &  Co.,  116  Md.  190,  81 
Atl.  382. 

76.  Ala.— Hudson  v.  Wood,  102  Ala. 
631,  15  So.  356.  Ga.— Chambless  r. 
Livingston,  123  Ga.  257,  51  S.  E.  314. 
Neb. — Lichtenberger  v.  Worm,  41  Neb. 
856,  60  N.  W.  93. 

[a]  No  judgment  by  default  can  be 
rendered  where  the  plea  is  filed  by 
leave  of  court  though  not  in  proper 
time.  Rhodes  v.  McFarland,  43  Ala. 
95. 

77.  Ark. — Moore  v.  Watkins,  1  Ark. 
268.  Cal.— Irvine  v.  Daw,  88  Cal.  495, 
26  Pac.  506.  Ga.— Camp"r.  Phillips,  88 
Ga.  415,  14  S.  E.  580.  Tex.— Bateman 
V.  Pool,  84  Tex.  405,  19  S.  W.  552; 
Western  Union  Tel.  Co.  v.  Skinner 
(Tex.  Civ.  App.),  128  S.  W.  715. 

78.  Wooldridge  v.  Brown,  1  Tex. 
478.    Contra,  Lyon  v.  Barney,  2  111.  387. 

[a]  Even  though  the  answer  was 
filed  one  hour  prior  to  the  rendition  of 
the  default  judgment,  yet,  if  it  appears 
that  this  was  done  for  the  sole  purpose 
of  delay,  a  default  judgment  of  that 
day  will  not  be  reversed  in  the  inter- 

Vol.  XIV 


est  of  substantial  justice.  Sogers  v. 
Beach,  18  Wend.  (N.  Y.)  533. 

79.  Sawtelle  r.  Muncy,  116  Cal.  435, 
48  Pac.  387;  Luke  v.  Johnny  cake,  9 
Kan.  511. 

[a]  Where  defendants  after  the 
entry  of  a  default  against  them  file  an 
answer,  and  no  steps  are  taken  by  the 
plaintiff  to  strike  their  answer  from 
the  files,  but,  on  the  contrary,  issue 
is  joined  upon  it  and  the  cause  is  sub- 
mitted upon  the  pleadings,  it  is  too 
late  for  plaintiff  to  insist  after  judg- 
ment, that  the  defendants  were  in  de- 
fault.    Jones  V.  Jones,  13  Iowa  270. 

[bj  Where  plaintiff  for  six  months 
after  defendant's  default  takes  no 
pteps  to  have  the  default  entered,  he 
in  effect  has  waived  the  benefit  pro- 
vided by  the  law  for  the  entry  of  a 
judgment  by  default.  "Undue  and  un- 
fair advantage  might  be  taken  against 
an  absenting  and  defaulting  defendant, 
if  the  plaintifi.  were  permitted,  under 
color  of  the  law,  to  take  his  judgment 
by  default  at  any  time  it  might  suit 
his  purposes;  but,  although  the  defend- 
ant is  in  default,  so  is  the  plaintiff 
guilty  of  laches,  and  the  defendant, 
under  such  circumstances,  is  entitled  to 
be  protected  against  any  judgment  be- 
ing rendered  against  him  without  the 
sanction  of  law."  King  V.  Hicks,  32 
Md.  460. 

{(■]  Where  plaintiff's  attorneys  ac- 
cepted service  of  a  demurrer  after  entry 
of  a  default,  they  thereby  waived  the 
default.  Hestres  v.  Clements,  21  Cal. 
425. 

[dl  Service  of  motions  and  subse- 
quent proceedings  on  the  defendant 
constitutes  a  waiver  by  plaintiff  of  de- 
fendant's default  theretofore  entered. 
Cornell  Univ.  v.  Denny  Hotel  Co.,  15 
Wash.  433,  46  Pac.  654. 
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joined,  constitute  a  waiver  by  plaintiff  of  the  defendant's  default.^^ 

5.  Pleading  Stricken  Out.*^^  —  Upon  striking  a  demurrer®^  or  an- 
swer from  tlie  files^^  on  the  ground  of  having  been  filed  too  late,**  or 
of  being  manifestly  frivolous,^^  they  are  no  longer  part  of  the  record 
and  a  judgment  by  default  may  be  rendered  against  the  defendant. 

6.  Effect  of  Pendency  of  Motions.  —  A  default  ordinarily  cannot 
be  entered  during  the  pendency  of  a  motion  made  by  the  defendant,^*^ 


[e]  Where  plaintiffs,  after  entry  of 
default  on  defendant 's  cross-complaint, 
asked  leave  to  file  an  amended  com- 
plaint and  defendants  did  not  object 
thereto,  but  asked  for  time  to  answer, 
and  thereafter  filed  their  answer,  and 
no  reference  was  made  to  the  default, 
which  had  been  entered,  it  is  too  late 
to  claim  on  appeal  that  defendants 
were  entitled  to  judgment  upon  plain- 
tiffs' default  to  the  cross-complaint. 
Madison  v.  Octave  Oil  Co.,  154  Gal. 
768,  99  Pac.  176. 

80.  Ala.— Blalack  v.  Blacksher,  11 
Ala.  App.  .545,  66  So.  863.  Cal.— Mad- 
ison V.  Octave  Oil  Co.,  154  Cal.  768, 
99  Pac.  176;  Sawtelle  v.  Muncy,  116 
Cal.  435,  48  Pac.  387.  Colo.— Hebert 
V.  Patrick,  27  Colo'.  App.  204,  146  Pac. 
190.     la. — Jones  v.  Jones,  13  Iowa  276. 

[a]  Where  the  case  goes  to  trial 
without  a  demand  for  a  judgment  by 
default  against  the  defendants  who 
failed  to  answer,  and  the  evidence 
developes  that  plaintiff  had  no  title,  it 
is  proper  for  the  court  to  render  judg- 
ment for  the  defendants.  Looney  v. 
Linney   (Tex.  Civ.  App.),  21  S.  W.  409. 

[b]  This  rule  applies  also  to  the 
defendant  in  case  of  failure  of  plain- 
tiff to  file  a  reply.  Aston  v.  Wallace, 
43  Ind.  468;  Paucette  v.  Luddeu,  117 
N.  C.  170,  23  S.  E.  173. 

81.  As  to  striking  out  pleadings, 
see  generally  the  title  "Striking  Out 
and  Withdrawal." 

82.  Commissioners'  Court  V.  State, 
146  Ala.  439,  41  So.  463. 

83.  Ga.— Parkman  v.  Dent,  101  Ga. 
280,  28  S.  E.  833;  Akers  v.  Decatur 
Street  Bank,  16  Ga.  App.  262,  85  S. 
E.  201;  De  Vaughn  v.  Eothschild,  14 
Ga.  App.  660,  82  S.  E.  152.  lU.— Pier- 
son  V.  Hendrix,  88  111.  34;  Deam  v. 
Lowry,  44  111.  App.  302.  Mo.— Eobin- 
son  V.  Lawson,  26  Mo.  69.  Pa. — Dan- 
iels V.  Sanderson,  22  Pa.  443. 

[a]  Where  the  record  fails  to  dis- 
close the  cause  of  the  court 's  order  to 
strike  an  answer  from  the  files,  it  must 
be  presumed  that  a  proper  case  for  such 


an   order   was    made    out.     Fanning   v. 
Eussell,  81  111.  398. 

[b]  Where,  under  the  statute,  the 
court  in  case  of  failure  of  defendant 
to  appear  and  testify,  when  called  as 
a  witness  in  the  case,  is  'authorized  to 
strike  out  the  answer,  a  judgment  by 
default  rendered  under  such  circum- 
stances is  not  improper.  Snyder  V. 
Raab,  40  Mo.  166. 

[c]  If  only  part  of  the  answer  is 
stricken  out  and  there  remains  a  sub- 
stantial defense,  the  defendant  may 
elect  to  stand  upon  that  and  plaintiff 
is  not  entitled  to  a  default  judgment. 
Taylor  v.  Pearson,  1  Mo.  App.  39. 

84.  Hudson  v.  Wood,  102  Ala.  631, 
15  So.  356. 

85.  Goding  v.  McArthur  Co.,  181  111. 
App.  373;  McMurran  v.  Meek,  47  Minn. 
245,  49  N.  W.  983. 

[a]  Where  the  matters  set  up  in  de- 
fendant 's  answer  are  wholly  irrelevant 
and  tender  no  material  issue,  it  is  not 
error  to  ignore  such  answer  and  to 
grant  plaintiff's  motion  for  judgment 
by  default  notwithstanding  the  pres- 
ence of  the  answer  upon  the  files. 
Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla. 
568,  33  So.  473. 

86.  U.  S.— Blythe  V.  Hinckley,  84 
Fed.  228.  Ark.— Eice  r.  Simmons,  89 
Ark.  359,  116  S.  W,  673.  Colo.— Dillon 
r.  Eand,  15  Colo.  372,  25  Pac.  185; 
Chivington  v.  Colorado  Springs  Co.,  9 
Colo.  597,  14  Pac.  212;  Atchison,  etc. 
E.  Co.  V.  Nicholls,  8  Colo.  188,  6  Pac. 
512;  McDermett  v.  Eosenbaum,  13  Colo. 
App.  444,  58  Pac.  880;  Farris  v.  Walter, 
2  Colo.  App.  450,  31  Pac.  231.  Fla. 
Eegister  r.  Pringle  Bros.,  58  Fla.  355, 
50  So.  584;  Dudlcv  r.  White,  44  Fla. 
264,  31  So.  830.  111.— Mattoon  r.  Hink- 
lev,  33  111.  208;  Klemm  r.  Dewes,  28 
HI.  317;  Phillips  v.  Kerr,  26  111.  213. 
la. — Beasley  v.  Cooper,  42  Iowa  542; 
Kinyon  v.  F^ili^sr,  20  Iowa  138.  La. 
State  V.  Vallette,  26  La.  Ann.  730; 
Francis  v.  Steamer  Black  Hawk,  18  La. 
Ann.  629.  Md.— State  V.  Gittings,  35 
Md.  169.     Mass.— Hosmer  r.  Hoitt,  161 
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but  if  the  motion  is  manifestly  frivolous,^^  or  of  such  a  nature  that 
its  determination  in  no  way  could  affect  plaintiff's  right  to  proceed 
in  the  action,  a  default  may  be  entered  notwithstanding  the  pendency 
of  such  motion.^*  Thus,  motions  to  quash  the  service  of  summons,**® 
to  strike  out  an  amendment  to  the  complaint,®''  to  dissolve  an  attach- 
ment,®^ to  quash  a  capias  ad  respondendum,®-  to  require  plaintiff®^  to 


Mass.  173,  36  N.  E.  835.  Minn,— Woods 
V.  Woods,  16  Minn.  81.  Miss. — Story 
V.  Ware,  35  Miss.  399,  72  Am.  Dec. 
125.     Mo.— Fears  v.  Riley,  148  Mo.  49, 

49  S.  W.  836;  Steamboat  Osprey  v. 
Jenkins,  9  Mo.  643.  N.  Y.— Starr  v. 
Francis,  22  Wend.  633.  N,  D.— Brasetli 
V.  Bottineau  County,  13  N.  D.  344,  100 
N.  W.  1082.  Okla.— St.  Louis  &  S.  F. 
R.  Co.  V.  Young,  35  Olda.  521,  130 
Pac.  911.  S.  D.— Smalley  v.  Lasell,  26 
S.  D.  239,  128  N.  W.   141. 

See  the  title  "Time  To  Plead." 

87.  Ark. — Rice  v.  Simmons,  89  Ark. 
359,  116  S.  W.  673.  Fla.— Dudley  v. 
White,  44  Fla.  264,  31  So.  830.  Ohio, 
Kellogg  r.  Churchill,  2  Ohio  Dec.  (Re- 
print) 4,  motion  to  strike  petition  from 
the  files. 

[a]  Where  a  copy  of  an  itemized 
account  is  attached  to  the  complaint, 
a  motion  for  a  bill  of  particulars  filed 
on  the  day  when  a  plea  was  due  may 
be  disregarded  and  a  default  entered. 
Register  v.  Pringle  Bros,,  58  Fla,   355, 

50  So.  584. 

[b]  But  where  a  motion  not  friv- 
olous upon  its  face  is  pending,  it  is 
error  to  enter  a  judgment  by  default. 
Atchison,  etc.  Ry.  Co.  v.  Lambert,  31 
Okla.  300,  121  Pac.  654,  Ann.  Cas. 
1913E,  329. 

88.  Rice  r.  Simmons,  89  Ark.  359, 
116  S.  W.  673. 

[a]  In  Phillips  r.  Kerr,  26  111.  213, 
215,  holding  that  a  motion  to  quash  a 
capias  does  not  affect  the  right  of  the 
plaintiff  to  proceed  to  a  trial  of  the 
cause,  the  court  says:  "Had  this  mo- 
tion gone  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant, 
it  is  obvious  that  it  would  be  error 
to  render  final  judgment  before  the  mo- 
tion was  disposed  of;  but  as  this  mo- 
tion only  related  to  the  mode  by  which 
he  was  before  the  court,  a  different 
question  is  presented.  Had  the  motion 
prevailed,  the  effect  of  quashing  the 
capias  would  have  been  to  discharge 
the  bail,  and  let  it  stand  for  and  an- 
swer the  office  of  a  summons.  The  de- 
termination of  this  motion  one  way  or 
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the  other  could  not  affect  the  right  of 
appellee  to  proceed  to  a  trial  of  the 
cause.  It  was  neither  in  abatement  or 
in  bar  of  the  action.  Its  determination 
could  only  affect  the  steps  which  might 
be  taken  for  the  collection  of  any  re- 
covery which  might  be  had. 

89.  Cal. — Shiun  v.  Cummins,  65  Cal. 
97,  3  Pac.  133.  Mont. — Mantle  v.  Casey, 
31  Mont.  408,  78  Pac.  591.  Nev.— Hig- 
ley  V.  Pollock,  21  Nev.  198,  27  Pac. 
895. 

Contra,  Chivington  v.  Colorado 
Springs  Co.,  9  Colo.  597,  14  Pac.  212. 

[a]  Where  defendant  filed  a  motion 
to  quash  service  of  summons,  and  also 
an  answer  to  be  considered  only  in  case 
that  the  motion  is  overruled,  and  the 
motion  was  sustained,  the  court  proper- 
ly rendered  a  judgment  by  default,  as 
if  no  pleadings  were  filed  by  the  de- 
fendant. London  Assur.  Corp.  v.  Lee, 
66  Tex,  247,  IS  S,  W,  508, 

[b]  But  where  during  the  pendency 
of  a  motion  to  quash  the  summons  a 
second  summons  is  issued,  the  defend- 
ant is  not  obliged  to  appear  and  plead 
in  response  to  the  second  sumipions  be- 
fore some  action  had  been  taken  by 
the  court  with  reference  to  the  first, 
and  a  judgment  by  default  rendered 
on  the  same  day  on  which  the  motion 
to  quash  the  first  summons  is  denied, 
is  erroneous,  Farris  v.  Walter,  2  Colo. 
App.  450,  31  Pac.  231. 

[c]  Where  defendant  made  a  motion 
to  quash  the  summons,  and  after  the 
overruling  of  such  motion  refused  to 
appear  further  in  the  case,  a  judgment 
against  him  without  a  formal  entry  of 
the  default  will  not  be  disturbed.  Mc- 
Pherson  r.  First  Nat.  Bank,  12  Neb. 
202,  10  N.  W.  707. 

90.  Greenfield  v.  Wallace,  1  Utah 
188, 

91.  Loring  v.  Wittich,  16  Fla.  617. 

92.  Phillips  V.  Kerr,  26  HI.  213. 

93.  Domer  r.  Stone,  27  Idaho  279, 
149  Pac.  505;  Fears  v.  Riley,  148  Mo. 
49,  49  S.  W.  836.  Contra,  Naderhoff 
V.  Benz,  25  N.  D.  165,  141  N.  W.  501; 
Pilant  V.  Hirsch  &  Co.,  14  N.  M.  11, 
88  Pac.  1129. 
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give  security  for  costs,  to  join  additional  parties  as  defendants,^* 
or  to  dismiss  the  action,^^  do  not  extend  defendant's  time  to  plead  and 
are  insufficient  to  prevent  the  entry  of  a  judgment  by  default.  On 
the  other  hand,  an  application  for  a  change  of  venue,^^  or  for  removal 
of  the  cause  to  the  federal  courts,^''  a  motion  to  make  the  complaint 
more  definite  and  certain,^^  or  to  vacate  an  a^ppearance,''^  must  be  first 
disposed  of  before  a  default  judgment  can  be  entered. 

E.  Expiration  op  Time  To  Appear  or  Plead.^  —  It  is  essential 
to  defendant's  default  that  the  time  shall  have  expired  within  which 
he  was  required  to  plead  either  by  the    process^    or    order    of    the 


94.  Gillaspie  v.  City  of  Huntsville 
(Tex.  Civ.  App.),  151  S.  W.  1114. 

95.  McDonald  V.  Swett,  76  Cal.  257, 
18  Pac.   324. 

96.  Starr  v.  Francis,  22  Wend.  (N. 
Y.)    633. 

[a]  Where  defendant  made  an  ap- 
plication for  chgjige  of  venue  by  rea- 
son of  prejudice  of  the  judge,  a  judg- 
ment b}^  default  rendered  without  the 
court  having  acted  upon  such  applica- 
tion is  erroneous.  Beasley  v.  Cooper, 
42  Iowa  542. 

[b]  But  see  Eisher  v.  Morgan,  56 
Ind.  172,  holding,  that,  where  the 
"court  declined  to  pass  upon  the  mo- 
tion for  a  change  of  venue,  until  tho 
defendants  should  have  filed  their  an- 
swer; and  the  defendants  refused  to 
answer  until  the  court  should  have 
passed  upon  the  motion  for  a  change 
of  venue ' '  there  was  no  error  in  ren 
dering  a  judgment  by  default.  Eisher 
V.  Morgan,  56  Ind.  172. 

97.  Mattoon  v.  Hinkley,  33  111.  209. 
[a]     A    "petition   for   removal    is     a 

plea  to  the  jurisdiction  of  the  court, 
and  in  overruling  a  petition  or  m.otion 
for  the  removal  of  a  cause  the  rule  of 
respondeat  ouster  obtains,  and  the  or- 
der should  be  that  defendant  plead 
further  within  the  time  fixed  by  the 
court,  and  until  the  expiration  of  such 
time  no  default  can  be  entered  against 
defendant."  State  ^\  American  Sur. 
Co.,   26   Idaho   652,   145   Pac.   1097. 

98.  St.  Louis  &  S.  F.  E.  Co.  v. 
Young,  35  Okla.  521,  130  Pac.  911. 

99.  Dillon  T.  Eand,  15  Colo.  372,  25 
Pac.  185. 

1.  As  to  time  to  appear,  see  gen- 
erally the  title  "Appearances." 

As  to  time  to  plead,  see  generally  the 
title  "Time  To  Plead." 

2.  U.  S. — Kinney  w  Plvmouth  Eoek 
Squab  Co.,  214  Fed.  766,  "131  C.  C.  A. 
178.    Ala.— Ivey  v.  Perry,  97  Ala.  583, 


12  So.  65;  Standifer  v.  Toney,  43  Ala. 
70.  Ark. — Eobinson  v.  State  Bank,  11 
Ark.  301.  Cal.— Eeher  r.  Eeed,  166  Cal. 
525,  137  Pac.  263;  Billings  v.  Palmer, 
2  Cal.  App.  432,  83  Pac.  1077;  Quig- 
ley  V.  Ellenwood,  1  Cal.  App.  626,  82 
Pac.  974.  Colo.— Yentzer  v.  Thayer,  10 
Colo.  63,  14  Pac.  53,  3  Am.  St.  Eep. 
563;  O'Eear  v.  Lazarias,  8  Colo.  608,  9 
Pac.  621.  Ga.— Bush  t.  Butler,  Stev- 
ens &  Co.,  8  Ga.  App.  345,  69  S.  E. 
26.  lU.— Pattison  r.  Hood,  4  111.  152; 
Gore  r.  Smith,  1  111.  267.  Ind.— Jones 
V.  Eoland,  8  Blaekf.  272.  Mich.— Drew 
V.  Claypool,  61  Mich.  233,  28  N.  W. 
78.  Minn.— Gillette  Mfg.  Co.  v.  Ash- 
ton,  55  Minn.  75,  56  N.  W.  576.  Miss. 
Burns  r.  Loeb,  59  Miss.  167.  Mo. 
Howard  v.  Clark,  43  Mo.  344.  Nev. 
Kidd  V.  Four-Twenty  Min.  Co.,  3  Nov. 
381.  N.  J. — Camburn  r.  Pcnnsvlvania 
E.  Co.,  82  N.  J.  L.  236,  82  Atl.  307. 
N.  Y.— Forbes  v.  Muxlow,  13  N.  Y. 
Supp.  797.  Ohio. — Williamson  v.  Nick- 
lin,  34  Ohio  St.  123.  Tex.— Odeu  & 
Co.  t'.  Vaughn  Groc.  Co.,  34  Tex.  Civ. 
App.  115,  77  S.  W.  967;  Lash  v.  War- 
ren (Tex.),  14  S.  W.  694.  Va.— Crews 
V.  Garland,  2  Munf.  (16  Va.)  491. 
Wash.— Hole  v.  Page,  20  Wash.  208,  54 
Pac.  1123. 

[a]  Where  upon  service  of  summons 
it  is  optional  with  the  defendant  to 
either  answer  the  complaint  or  to  de- 
mand a  copy  thereof,  and  defendant 
adopts  the  latter  course,  no  default 
can  be  entered  against  him  until  a  copy 
of  the  complaint  has  in  fact  been  served 
upon  him  and  the  legal  time  for  an- 
swering has  expired.  Gwillim  t".  First 
Nat.  Bank,  13  Colo.  278,  22  Pac.  458. 

[b]  But  where  a  party  elects  to  file 
a  demurrer  before  the  expiration  of  the 
time  to  plead,  and  after  overruling  of 
the  demurrer  neglects  to  file  an  affi- 
davit of  merits,  as  required  by  stat- 
ute, the  entry  of  a  defaiilt  prior  to  the 
expiration  of  the  time  to  plead  is  not 
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court^  or  stipulation  of  the  parties  extending  it.*  A  default  cannot  be 
entered  until  after  expiration  of  time  given  to  defendant  to  plead/'  and 
where  service  is  obtained  by  publication  of  summons,  no  default  can 
be  entered  until  the  lapse  of  time  after  the  last  publication  within 
which  defendant  is  allowed  by  law  to  plead.^  The  defendant,  as  a 
rule,  has  the  whole  of  the  return  day  within  which  to  plead  and  a 
default  cannot  properly  be  entered  before  the  expiration  of  the  whole 
of  that  day.''     "Wliere  the  summons  specifies  the  hour  of  appearance, 


premature.  Knetzer  v.  Bradstreet,  3 
Greene    (la.)    487. 

3.  Littauer  v.  Stern,  177  N.  Y,  233, 
69  N.  E.  538;  White  V.  Lokey,  131 
N.  C.  72,  42  S.  E.  445. 

[a]  Where  defendant  obtained  an 
order  of  court  extending  his  time  to 
plead,  and  served  a  copy  of  the  order 
on  plaintiff's  attorney,  but  failed  to 
serve  a  copy  of  the  affidavits,  on  which 
the  order  was  granted,  such  irregularity 
does  not  entitle  plaintiff  to  an  entry 
of  a  default  judgment,  but  it  is  a  mere 
irregularity  waived  by  the  failure  of 
plaintiff  to  return  the  order  as  serveil. 
James  v.  Signell,  60  App.  Div.  295,  69 
N.  Y.  Supp.  1106. 

[b]  An  order  extending  the  time  to 
answer  by  implication  extends  the  time 
to  appear.  "If  an  answer  is  served 
within  the  twenty  days  prescribed  by 
the  summons,  but  without  a  formal  no- 
tice of  appearance,  judgment  cannot 
be  entered  upon  the  expiration  of  said 
period  for  default  in  appearing,  be- 
cause an  appearance  goes  with  the  an- 
swer as  a  part  of  it.  ,  .  .  The  order 
enlarging  the  time  to  answer  carried 
with  it  the  right  to  do  whatever  could 
be  done  by  the  service  of  an  answer." 
Littauer  v.  Stern,  177  N.  Y.  233,  69 
N.  E.  538. 

4.  Owens  v.  Tinsley,  21  Mo.  423. 
[a]     A  stipulation  of  the  parties  to 

extend  the  time  to  plead  ' '  is  not  only 
valid  and  enforceable  by  the  courts  but 
becomes  the  law  of  the  case."  Muir 
V.  Preferred  Ace.  Ins.  Co.,  203  Pa.  338, 
53  Atl.  158. 

5.  Ala. — Gwynn  v.  Weaver,  1  Stew. 
219.  Cal.— Eemnant  v.  Hoffman,  11  Pac. 
319;  Burt  r.  Scrantom,  1  Cal.  416.  Colo. 
O'Eear  v.  Lazarus,  8  Colo.  608,  9  Pac. 
621.  111.— Pattison  v.  Hood,  4  HI.  152; 
Gore  V.  Smith,  1  HI.  267.  Ind.— Jones 
V.  Eoland,  8  Blackf.  272.  Mich. — Drew 
r.  Claypool,  61  Mich.  233,  28  N.  W.  78. 
Miss.— Burns  r.  Loeb,  59  Miss.  167. 
Mo.— Smith  v.  Best,  42  Mo.  185;  Bran- 
stetter  v.  Rives,  34  Mo.   318  j   Holland 
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r.  Hunton,  15  Mo.  475.  Nev. — Kidd  v. 
Four-Twenty  Min.  Co.,  3  Nev.  381. 
N.  Y.— Schuhardt  r.  Eoth,  10  Abb.  Pr. 
203.  Ohio. — Williamson  v.  Nicklin,  34 
Ohio  St.  123.  Pa. — Association  v.  Gardi- 
ner, 10  Phila.  361.    ' 

[a]  Where  the  citation  commanded 
the  defendant  to  appear  and  answer  on 
the  ninth  day  of  the  month,  and  judg- 
ment by  default  was  rendered  on  the 
fifth  day  of  the  month,  four  days  before 
the  time  at  which  defendant  was  com- 
manded to  appear,  such  judgment  must 
be  reversed.  Oden  &  Co.  v.  Vaughn 
Groc.  Co.,  34  Tex.  Civ.  App.  115,  77 
S.  W.  967. 

[b]  Although  the  final  judgment  is 
not  rendered  until  the  time  specified 
by  the  statute,  it  does  not  make  the 
original  entry  of  default  valid,  there 
being  no  "difference  between  entering 
a  default  a  day  too  soon  and  confirm- 
ing a  default  a  day  too  soon.  One 
delay  is  as  imperative  as  the  other." 
Hart  &  Co.  v.  Nixon  &  Co.,  25  La.  Ann. 
136. 

[c]  Where  defendant  entered  an  ap- 
pearance before  the  time  for  answering 
ex]nred,  and  demanded  a  copy  of  the 
complaint,  the  entry  of  a  default  after 
the  time  to  answer  had  expired,  but 
before  the  expiration  of  the  time  to 
plead  from  the  day  of  appearance  had 
elapsed,  is  irregular.  Downer  v.  Mellen, 
50  Barb.  (N.  Y.)  232. 

6.  Colo.— Seeley  v.  Tavlor,  17  Colo. 
70,  28  Pac.  461,  723;  Morton  v.  Mor- 
ton, 16  Colo.  358,  27  Pac.  718;  Brown 
r.  Tucker,  7  Colo.  30,  1  Pac.  221.  N.  Y. 
Brooklyn  Trust  Co.  r.  Bulmer,  49  N.  Y. 
84.  W.  Va. — Higginbotham  v.  Hasel- 
den,  3  W.  Ya.  266. 

7.  Ga. — Ashburn  Auto  Co.  ■f.  Black, 
12  Ga.  App.  754,  78  S.  E.  470.  La. 
Fowler  v.  Smith,  1  Rob.  448.  N.  M. 
Lohman  v.  Cox,  9  N.  M.  503,  56  Pac. 
286.  Pa.— Porter  v.  Hower,  9  Pa.  Co. 
Ct.   283. 

[a]  In  accordance  with  the  prac- 
tice in  the  Hlinois  courts  when  defend- 
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no  default  can  be  entered  prior  to  that  hour.^  Where  the  court  makes 
a  general  order  extending  the  time  in  all  cases  in  which  pleas  were 
due,  a  judgment  by  default  entered  after  the  making  such  order,  and 
in  disregard  thereof,  must  be  set  aside.^  In  some  jurisdictions  a  de- 
fault can  only  be  'taken  against  the  defendant  upon  issuance  of  a 
rule  or  order  of  court  requiring  him  to  plead  within  a  certain  time,^° 
and  in  a  number  of  jurisdictions  the  defendant  has  the  right  to  plead 
at  any  time  before  the  entry  of  a.  default,  although  the  time  within 
which  he  was  required  to  plead,  has  expired."  The  time  allowed  for 
pleading  is  given  for  the  benefit  of  the  defendant  who  may  waive  it. 


ant  is  given  time  to  plead  by  a  cer- 
tain day  named,  the  time  expires  on 
the  opening  of  court  on  that  daj\ 
Belleville  Sav.  Bank  v.  Eeis,  29  111. 
App.  622. 

8.  Where  defendants  were  cited  to 
appear  and  answer  the  complaint  at  the 
hour  of  ten  o'clock  of  the  day  specified 
for  trial,  a  judgment  by  default  ren- 
dered at  the  hour  of  nine  o'clock  of 
that  day  must  be  reversed.  Parker  v. 
Shephard,  1  Cal.  131. 

[a]  Where  defendant  is  not  required 
to  plead  before  noon  of  a  certain  day 
it  is  error  to  enter  a  default  prior 
thereto.  Huebner  v.  Farmers'  Ins.  Co., 
71  Iowa  30,  32  N.  W.  13. 

9.  Sircey  v.  Eees'  Sons,  155  N.  C. 
296,  71  S.  i:.  310. 

10.  Colo.— Mullen  v.  Wine,  9  Colo. 
167,  11  Pac.  54.  Fla.— Holder  Turpen- 
tine Co.  V.  Kiser  Co.,  68  Fla.  312,  67 
So.  85.  m.— Haggard  v.  Smith,  71  111. 
226;  Daniels  v.  Chicago  Nat.  Bank,  65 
111.  409.  la.— Eollins  v.  Coggshall,  29 
Iowa  510.  Ky.— Clark  r.  Davis,  Hardin 
410.  N.  Y.— Whitman  Mfg.  Co.  v.  Ham- 
ilton, 27  Misc.  198,  57  N.  Y.  Supp.  760. 
Ohio. — Hearn  v.  State,  1  Ohio  Dec. 
(Reprint)  262.  Pa.— Green  v.  Hallo- 
well,  9  Pa.  53;  Bisbing  v.  Albertson,  6 
Watts  &  S.  450.  S.  C— Law  r.  Duncan, 
2  Brev.  263.  Va.— Smithson  v.  Briggs, 
33  Gratt.  (74  Va.)  180.  Wis.— Elkhorn 
Nat.  Bank  v.  Prescott,  27  Wis.  616. 

[a]  "Ordinarily,  a  party  who,  with- 
out any  rule,  fails  to  plead  according 
to  the  practice  of  the  court,  is  in  de- 
fault; but  a  party  who  is  not  required 
to  plead  cannot  justly  be  said  to  be 
in  default  for  not  so  doing."  Pratt 
V.  Grimes,  35  111.  164. 

[b]  The  statute  usually  provides 
that  in  the  absence  of  an  appearance 
no  rule  to  plead  is  required.  King  V. 
Davis,  137  Fed.  198. 

[c]  Eules  "to  plead,  whether  on  or 


before  a  specific  day,  or  within  so 
many  days  after  service  thereof,  if  not 
served  before  the  ensuing  term,  expire, 
and  the  court  must  be  applied  to  for 
a  new  rule,  before  the  party  can  get 
on  with  his  suit."  Halsey  V.  Miller, 
16  N.  J.  L.  63. 

[d]  Where  a  proper  rule  to  plead  is 
entered,  but  there  is  no  service  of  any 
notice  whatsoever,  the  judgment  should 
be  reversed,  but  it  is  not  void  for 
want  of  jurisdiction  or  subject  to  a 
collateral  attack.  Griffin  v.  McGavin, 
117  Mich.  372,  75  N.  W.  1061,  72  Am. 
St.  Eep.  564. 

[e]  If  the  defendant  on  the  first 
calling  of  the  case  is  not  present,  no 
rule  can  be  taken  against  him  and  a 
default  is  to  be  entered  in  the  first  in- 
stance, but  if  he  is  present,  he  should 
have  been  first  ruled  to  plead,  and  if 
he  fails  to  comply,  a  default  may  be 
taken  against  him.  Langdon  v.  Bul- 
lock, 8  Ind.   341. 

11.  Ala. — Craig  &  Co.  v.  Pierson 
Lumb.  Co.,  179  Ala.  535,  60  So.  838; 
Ehodes  v.  McFarland,  43  Ala.  95;  Ellis 
V.  Hickman,  Minor  394.  Ga. — Albany, 
etc.  Co.  V.  Hercules  Mfg.  Co.,  123  Ga. 
270,  51  S.  E.  297.  Tex.— City  of  Jeffer- 
son V.  Jones,  74  Tex.  635,  12  S.  W. 
749;  Hurlock  V.  Eeinhardt,  41  Tex. 
580;  Ellett  v.  Britton,  6  Tex.  229. 

See  supra,  V,  C,  1,  and  the  title 
"Time  To  Plead." 

As  to  necessity  for  entry  of  default, 
see  infra,  V,  F,  1. 

[a]  "It  can  work  no  wrong  to  the 
plaintiff  that  the  defendant  is  allowed 
to  file  his  answer  at  any  time  befor? 
he  shall  have  asserted  his  right  of 
taking  judgment.  .  .  .  But  until  he 
shall  have  done  so,  the  defendant  ought 
to  be  allowed  to  file  his  answer."  Ey- 
burn  V.  Nail,  4  Tex.  305. 

[b]  Where  defendant's  attorney  is 
in    court   and    presents    a    verified    an- 
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and  a  judgment  by  default  entered  upon  such  a  waiver  is  not  pre- 
mature.^2  The  entry  of  a  default  prior  to  the  expiration  of  time  to 
plead,  however,  does  not  render  the  judgment  void  but  merely  er- 
roneous/^ But  such  judgment  will  be  set  aside,  as  of  course  on 
motion  of  defendant,^*  who  need  not  furnish  an  affidavit  of  merits  for 
the  purpose  of  such  motion/^ 

F.  Entry  op  Default  or  Interix)Cutory  Judgment  of  Default. 
1.  Necessity  Therefor.  —  In  some  jurisdictions  it  is  error  to  render 
a  final  judgment  by  default  unless  the  default  or  an  interlocutory 
judgment  of  default  has  been  previously  entered  of  record,^'^  particular- 
ly in  cases  in  which  the  damages  sought  to  be    recovered    are    un- 


swer,  it  is  error  to  enter  a  judgment 
by  default,  although  the  time  to  file  an 
answer  has  expired.  Haviland  r.  Bom- 
mersheim,  81  Misc.  205,  142  N.  Y.  Supp. 
542. 

[e]  Where  under  the  statute  no  de- 
fault, can  he  taken  out  of  court  term, 
the  expiration  of  the  time  to  plead  dur- 
ing vacation  does  not  place  defendant 
in  default  and  he  may  plead  at  any 
time  before  a  motion  for  the  entry  of 
the  default  is  made.  Cook  v.  Forest,  18 
111.  581. 

[d]]  Where  defendant  mailed  his 
answer  to  plaintiif's  attorney  in  due 
time,  no  default  can  be  entered  against 
defendant,  although  the  answer  was  re- 
ceived after  the  expiration  of  the  time 
to  plead.  Yates  r.  Guthrie,  119  N.  Y. 
420,  23  N.  E.  741 ;  Eadcliff  v.  Van  Ben- 
thuysen,  3  How.  Pr.  (N.  Y.)  67. 

12.  Ala.— Buff ord  r.  Chambers,  148 
Ala.  442,  42  So.  597;  Blalack  v.  Black- 
sher,  11  Ala.  App.  545,  66  So.  863.  Cal. 
Madison  v.  Octave  Oil  Co.,  154  Cal. 
768,  99  Pac.  176;  Sawtelle  r.  Muncv, 
116  Cal.  435,  48  Pae.  387.  Colo.— Hebert 
V.  Patrick,  27  Colo.  App.  204,  146  Pac. 
190.  Ind. — Aston  r.  Wallace,  43  Ind. 
468.  Md.— King  v.  Hicks,  32  Md.  460. 
N.  J.— Beebe  v.  Beebe  Co.,  64  N.  J.  L. 
497,  46  Atl.  168;  Hoguet  v.  Wallace,  28 
N.  J.  L.  523.  N.  C— Faucette  v.  Lud- 
den,  117  N.  C.  170,  23  S.  E.  173.  Pa. 
Muir  V.  Preferred  Ace.  Ins.  Co.,  203 
Pa.  338,  53  Atl.  158.  Wash.— Cornell 
Univ.  V.  Denney  Hotel  Co.,  15  Wash. 
433,  46   Pae.  654. 

13.  U.  S.— White  v.  Crow,  110  U.  S. 
183,  4  Sup.  Ct.  71,  28  L.  ed.  113.  Cal. 
Eoss  v.  Wellman,  102  Cal.  1,  36  Pac. 
402.  La. — Anheuser-Busch  Brew.  Assn. 
V.  McGowan,  49  La.  Ann.  630,  21  So. 
766.  Wis.— Salter  v.  Hilgen,  40  Wis. 
363. 

[a]     Upon    Service    by    Publication. 
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(1)  Where  service  was  had  by  publica- 
tion of  summons  and  the  court  had  ob- 
tained jurisdiction  thereby  "the  fact 
that  the  judgment  was  rendered  sooner 
than  it  should  have  been  does  not  make 
the  judgment  void;  a  judgment  thus 
rendered  is  irregular  only."  Mitchell 
r.  Aten,  37  Kan.  33,  14  Pae.  497.  (2) 
Where  publication  of  the  summons  was 
not  completed  until  the  return  day  it 
is  error  to  render  a  judgment  by  de- 
fault two  davs  thereafter.  Quigley  v. 
Eilenwoo.l,  1  Cal.  App.  626,  82  Pac. 
974;  Mitchell  r.  Aten,  37  Kan.  33,  14 
Pac.  497,  1  Am.  St.  Rep.  231.  (3) 
Upon  completion  of  the  required  pub- 
lication of  process  the  court  acquires 
jurisdiction  of  the  absent  defendant, 
and  a  judgment  by  default  premature- 
ly rendered  before  the  expiration  of 
the  time  to  plead  is  not  a  nullity,  but 
merclv  irregular.  Sheffey  r.  Davis  Col. 
Co.,  219  Fed.  465,  135  C.  C.  A.  177. 

14.  Cal.— Crane  v.  Crane,  121  Cal.  99, 
53  Pac.  433.  Colo. — Yentzer  r.  Thayer, 
10  Colo.  63,  14  Pac.  53,  3  Am.  St.  Rep. 
563.  Me.— Dow  r.  March,  80  Me.  408, 
15  Atl.  26.  Minn.— Gillette,  etc.  Co.  v. 
Ashton,  55  Minn.  75,  56  N.  W.  576. 
N.  J. — Camburn  r.  Pennsvlvania  R.  Co., 
82  N.  J.  L.  236,  82  Atl.  307.  N.  Y. 
Forbes  v.  Muxlow,  13  N.  Y.  Supp.  797; 
Parker  r.  Linden,  13  N.  Y.  Supp.  787. 
Tex.— Lash  r.  Warren,  14  S.  W.  694. 

[a]  A  judgment  by  default  entered 
before  the  time  for  pleading  has 
elapsed  may  be  vacated  on  motion. 
Reed  Bros.  v.  Nicholson,  93  Mo.  App. 
29. 

15.  1  Standard  Proc.  656. 

16.  Ark.— See  Hyde  r.  Pinkard,  25 
Ark.  163.  Fla. — See  Blount  v.  Gallaher, 
22  Fla.  92.  111. — Lehr  t:  Vandeveer. 
48  111.  App.  511 ;  Levdig  V.  Patten,  158 
111.  App.  9.  La.— Taylor  V.  Littell,  21 
La.    Ann.    665;    Riggin    &    Co.    v.    Mer- 


JUDGMENTS 


883 


liqiiiclated.i^  But  in  other  jurisdictions  the  entry  of  the  default  is 
not  essential  to  the  rendition  of  the  final  judgment  by  default.^*  A 
voluntary  participation  in  the  hearing  for  assessment  of  damages  con- 
stitutes a  waiver  of  objection  to  the  want  of  entry  of  the  default/'' 

2.  Time  of  Entry.-"  —  The  default  cannot  be  entered  until  the  ex- 
piration of  the  time  allowed  to  appear  or  plead. -^  The  fact  that  the 
court  is  not  in  session  does  not  prevent  the  entry  of  a  default,'-  nor 
does  the  disqualification  of  the  judge  to  hear  the  cause.-"  The  statutory 
provisions  in  regard  to  the  time  of  entry  of  a  default  are  merely 
directory.^* 

3.  Entry  by  Clerk  of  Court.^s  —  Where  ^^xq  clerk  is  authorized  to 


chants'  Bank,  19  La.  Ann,  373;  Wash- 
ington V.  Haekett,  19  La.  Ann.  146; 
Succession  of  Whitten,  9  La.  Ann.  417. 
Mo. — Montz  V.  Moran,  263  Mo.  252,  172 
S.  W.  613.  Vt.— Sheldon  v.  Sheldon,  37' 
Vt.  152.  Wash.— Dexter,  Horton  &  Co. 
V.  Sparkman,  2  Wash.  165,  25  Pac.  1070. 
W.  Va.— Bank  v.  Barker,  83  S.  E.  898. 

[a]  The  rule,  however,  that  a  de- 
fault must  be  entered  prior  to  the  final 
judgment  does  not  apply  to  city  courts, 
even  though  they  have  adopted  such 
rule,  as  there  is  no  express  statutory 
provision  applicable  to  city  courts 
which  authorizes  such  proceeding.  State 
V.  Judge,  46  La.  Ann.  365,  14  So." 
906. 

[b]  An  entry  upon  the  docket,  that 
"plaintiff  claims  judgment  against  de- 
fendant for  want  of  a  plea"  signed 
by  plaintiff's  counsel  and  attested  by 
the  clerk,  does  not  constitute  an  entry 
-of  default  as  contemplated  by  the  stat- 
ute. Woosley  v.  Memphis  &  Charles- 
ton E.  Co.,  28  Ala.  536. 

As  to  right  to  plead  before  default 
is  taken,  see  supra,  V,  E;  and  the  title 
"Time  To  Plead." 

17.  Strong  v.  Catlin,  3  Pinne.  (Wis.) 
121. 

[a]  Before  proceeding  to  an  assess- 
ment of  damages  it  is  necessary  that 
an  interlocutory  judgment  should  be 
entered.  "A  default  is  not  such  a 
judgment,  but  is  more  properly  the 
reason  for  a  judgment  of  that  kind, 
and  inasmuch  as  the  assessment  by  the 
clerk  is  a  statutory  proceeding,  the  pro- 
visions of  the  statute  must  be  complied 
with,"  and  unless  an  interlocutory 
judgment  is  entered  in  the  case,  a  ref- 
erence to  the  clerk  to  fix  the  amount 
of  damages  is  improper.  Holmes  V. 
Lewis,  2  Wis.   83. 

[b]  A  "final  judgment  cannot  be 
entered  where  the  damages  are  .  ,  . 
unliquidated,   or  the   amount   of  plain- 


tiff's claim  uncertain  or  indeterminate. 
There  must  first  be  an  interlocutory 
judgment  by  default,  and  the  final 
judgment  is  entered  after  the  damages 
have  been  assessed  ..."  Ex  parte 
Overton,  174  Ala.  256,  57  So.  434. 

18.  Cal.— Crouch  v.  Miller,  169  Cal. 
341,  146  Pac.  880;  Hibernia  S.  &  L. 
Soc.  V.  Matthai,  116  Cal.  424,  48  Pac. 
370;  Brown  r.  Caldwell,  13  Cal.  App. 
29,  108  Pac.  874.  Neb.— Likes  v.  Wild- 
ish,  27  Neb.  151,  42  N.  W.  900.  N.  Y. 
Watson  V.  Brigham,  3  How.  Pr.  290. 

[a]  "The  power  to  enter  judgment 
depends  solely  upon  the  court  having 
acquired  jurisdiction  by  proper  service 
of  process,  on  the  defendant,  or  his  ap- 
pearance, and  the  failure  of  its  minis- 
terial officer  to  enter  up  a  default,  like 
such  failure  to  make  proper  return  of 
service  of  process,  in  no  way  affects 
the  power  of  the  court  to  act."  Lun- 
nun  V.  Morris,  7  Cal.  App.  710,  95  Pac. 
907. 

[b]  "The  taking  of  a  default 
against  a  defendant  upon  failure  to 
plead  is  a  privilege  of  the  plaintiff, 
and  if  he  chooses  to  waive  it  previous 
to  trial,  it  is  not  a  matter  of  which  the 
party  in  default  can  complain.  The 
only  purpose  of  a  default  is  to  limit 
the  time  during  which  the  defendant 
may  file  his  answer,  and  that  time 
never  extends  beyond  a  trial  and  judg- 
ment. ' '  Manville  v.  Parks,  7  Colo.  128, 
2   Pac.  212. 

19.  McClurg  i:  Hurst,  37  Mo.  144. 

20.  Time  of  entry  of  judgment  by 
default,  see   infra,  IV,  I,  1. 

21.  See  supra,  V,  E. 

22.  Bashford,  etc.  Co.  v.  Agua,  etc. 
Co.  (Ariz.),  35  Pac.  983. 

23.  Dudley  v.  White,  44  Fla.  264,  31 
So.  830. 

24.  Ritter  v.  Braash,  11  Cal.  App. 
258,  104  Pac.  592. 

25.  Power  of  clerk  of  court  to  ren- 
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enter  a  default  his  acts  are  generally  denominated  ministerial,  as 
contradistinguished  from  acts  judicial  in  their  nature.^^  If  the  clerk 
makes  a  mistake  in  the  entry,  such  entry  is  not  wholly  void  but  may 
be  corrected  on  motion,^^  or  may,  in  the  discretion  of  the  court,  be 
set  aside  with  leave  to  defendant  to  file  an  answer.-^  But  where  the 
clerk  is  without  authority  to  enter  a  default  the  entry  may  be  set 
aside  by  the  court  at  any  time  and  of  its  own  motion. ^^ 

G.  Effect  op  Default.  —  1,  Generally.  —  "Where  an  assessment 
of  the  damages  is  required,  the  interlocutory  judgment  of  default  is 
ineffectual  until  such  assessment  is  made,^°  but  the  plaintiff  has  the 
right  to  a  judgment  for  nominal  damages  without  introduction  of  evi- 
dence,^^  and  he  may  elect  to  take  such  a  judgment.^^  The  defendant, 
as  a  rule,  has  no  standing  in  court  except  to  move  to  set  aside  the 
entry  of  the  default,  and  to  be  heard  upon  the  assessment  of  dam- 
ages,^^  though  in  some  jurisdictions  he  may  file  a  plea  prior  to  the 
assessment  of  damages  whenever  such  assessment  is  required.^*  A 
default  ordinarily  precludes  the  defendant  from  making  any  objection 
to  the  nature  of  the  relief  which  plaintiff's  complaint  shows  he  is  en- 
titled to  demand.^^  Nor  can  a  defaulted  defendant  avail  himself  of 
a  misjoinder  of  causes  of  action.^''    But  he  is  not  estopped  from  ques- 


der  judgment  by  default,  see  infra,  V, 
I,  2. 

26.  Cal.— Eose  v.  Lelande,  20  Cal. 
App.  502,  129  Pac.  599.  Fla.— Blouut 
V.  Gallaher,  22  Fla.  92.  Ore.— Graydon 
V.  Thomas,  3  Ore.  25U.  Wyo. — Bertag- 
nolli  Bros.  v.  Bertagnolli,  148  Pae.  374. 

[a]  "The  cderk  in  entering  a  de- 
fault acts  miuisterially,  and  in  no  case 
is  he  warranted  in  making  such  entry 
where  his  authority  so  to  do  depends 
upon  a  determination  of  the  sufficiency, 
either  as  to  the  substance  or  form,  of 
a  document  on  file  purporting  to  con- 
stitute an  answer  to  the  complaint. ' ' 
Eose  V.  Lelande,  20  Cal.  App.  502,  129 
Pac.  599. 

27.  Hodgdon  v.  Goodspeed,  60  Ore. 
1,  118  Pac.  167;  Bertagnolli  Bros.  V. 
Bertagnolli    (Wyo.),   148   Pac.   374. 

28.  State  v.  District  Court,  50  Mont. 
119,  145  Pac.  724. 

29.  Eeher  v.  Eeed,  166  Cal.  525,  137 
Pac.  263. 

30.  Maury  r.  Eoberts,  27  Miss.  225. 
[a]     Where  defendant  dies  after  the 

entry  of  a  default  and  before  the  as- 
sessment of  damages  a  judgment  ren- 
dered upon  such  assessment  is  void. 
N.  C. — Colson's  Exrs.  v.  Wade's  Exrs., 
5  N.  C.  43.  Tenn.-— Carter  v.  Carriger's 
Admrs.  3  Yerg.  411,  24  Am.  Dec.  585. 
Vt.— Sheldon  v.  Sheldon,  37  Vt.  152. 

31.  Shepard  v.  New  Haven  &  N.  Co., 
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45  Conn.  54;  Heffner  i-.  Lynch,  21  Md. 
552. 

32.  Boon  r.  Juliet,  2  111.  258;  Shel- 
don V.  Sheldon,  37  Vt.  152. 

33.  Ind.— Bell  v.  Corbin,  136  Ind. 
269,  36  N.  E.  23;  Fisk  v.  Baker,  47 
Ind.  534;  Briggs  f.  Sneghan,  45  Ind.  14. 
la. — Clute  I".  Hazleton,  51  Iowa  355,  1 
N.  W.  672.  Mo.— Gilstrap  i:  Eelts,  50 
Mo.  428;  Hickman  v.  Barnes,  1  Mo. 
156.  Tex. — Boles  v.  Linthieum,  48  Tex. 
220;  Western  Union  Tel.  Co.  v.  Skinner 
(Tex.  Civ.  App.),  128  S.  W.  715. 

34.  Neb.— Haggerty  v.  Walker,  21 
Neb.  596,  33  N.  W.  244.  Okla.— St. 
Louis,  etc.  E.  Co.  v.  Zumwalt,  31  Okla. 
159,  120  Pac.  640.  W.  Va.— Eosen- 
crance  v.  Kelley,  74  W.  Va.  100,  81 
S.  E.  705;  Wilson  v.  Shrader,  73  W. 
Va.  105,  79  S.  E.  1083. 

35.  Title  Ins.  &  Trust  Co.  v.  King 
Land  &  Imp.  Co.,  162  Cal.  44,  120  Pac. 
1066;  Holder  Turpentine  Co.  V.  Kiser 
Co.,  68  Fla.  312,  67  So.  85.. 

36.  Brattan  v.  Smith,  2  Ohio  Dec. 
(Eeprint)   360. 

[aj  Where  the  complaint  states  a 
cause  of  action  and  the  judgment  ren- 
dered by  default  is  responsive  to  the 
complaint,  the  defendant  cannot  com- 
plain of  defects  in  the  complaint  which 
should  have  been  taken  advantage  of 
by  demurrer,  even  though  the  com- 
plaint contains  a  misjoinder  of  causes 
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tionmg  the  jurisdietion  of  the  court."  A  defaulted  defendant  cannot 
object  to  tlie  defective  statement  of  plaintiff's  cause  of  action,  as  such 
defect  being  one  of  form,  is  cured  by  the  default.^^ 

2.  Default  as  Admission  Generally.  —  The  effect  of  a  default  is 
to  be  determined  by  the  allegations  of  the  complaint.^^  A  default 
admits  the  verity  of  all  the  material  allegations  of  the   complainf"^ 


of  action.  American  Bond.  Co.  v.  New 
York,  etc.  Co.,  11  Ala.  App.  578,  66 
So.  847. 

37.  Jurisdiction  of  the  court  over 
the  subject-matter  or  person  is  not 
waived  by  default  but  the  question 
may  be  raised  by  motion  in  arrest  in 
the  court  below  or  by  appeal.  Debs 
V.  Dalton,  7  Ihd.  App.  84. 

[a]  He  is  still  entitled  to  question 
the  sufficiency  of  process  and  the 
service  thereof.  Gilbreath  v.  Kuyken- 
dall,  1  Ark.  50;  Briggs  v.  Sneghau,  45 
Ind.  14. 

[b]  Contra  in  Maryland. — By  the 
default  the  defendant  concedes  the 
jurisdiction  of  the  court  to  enter  a 
final  judgment  for  the  amount  that 
may  be  ascertained  and  he  is  "not  at 
liberty  to  draw  the  jurisdiction  of  the 
court  into  question  by  any  subsequent 
proceeding."  Heffner  v.  Lynch,  21  Md. 
552.  See  also  Cooper  v.  Eoche,  36  Md. 
563;  Mailhouse  v.  Inloes,  18  Md.  328; 
Green  r.  Hamilton,  16  Md.  317,  77  Am. 
Dec.  295. 

38.  Cal. — Himmelmann  v.  Spanagel, 
39  Cal.  401;  Hentsch  r.  Porter,  10  Cal. 
555.  Conn.— Whipple  v.  Puller,  11  Conn. 
582,  29  Am.  Dec.  330.  111.— Buck  v. 
Citizens'  Coal  Min.  Co.,  254  111.  198, 
98  N.  E.  228.  Miss.— Trwin  v.  Williams, 
Walk.  314.  Tenn.— Williams  v.  Presi- 
dent &  Directors  of  Bank  of  Tenn.,  1 
Coldw.   43. 

[a]  A  perfect  statement  of  a  de- 
fective cause  of  action  is  not  cured  by 
a  default.  Harmon  v.  Ashmead,  60  Cal. 
439. 

39.  Atkinson  v.  Shelton  (Tex.  Civ. 
App.),  160  S.  W.  316. 

[a]  A  complaint  is  not  aided  by  a 
default  judgment,  which  remains  sup- 
ported only  by  the  averments  of  the 
complaint.  Cleveland,  C.  C.  &  St.  Louis 
Ey.  Co.  r.  Tyler,  9  Ind.  App.  689. 

As  to  necessity  and  sufficiency  of 
complaint  to  support  default  judgment 
see  supra,  V,  B. 

40.  U.  S.— McCallon  v.  Waterman,  1 
Flip.  651,  15  Fed.  Cas.  No.  8,675.  Ala. 
F.x  parte  Allen,  166  Ala.  Ill,  52  So.  44. 


Ark.— Chaffin  r.  McFadden,  41  Ark.  42; 
Johnson  v.  Pierce,  12  Ark.  599.  Cal. 
Madison  v.  Octave  Oil  Co.,  154  Cal. 
768,  99  Pae.  176;  Hibernia  S.  &  L. 
Soc.  f.  Churchill,  128  Cal.  633,  61  Pac. 
278,  79  Am.  St.  Eep.  73;  Hunt  v.  San 
Francisco,  11  Cal.  250;  Eowe  v.  Table 
Mountain  Co.,  10  Cal.  441;  Harlan  v. 
Smith,  6  Cal.  173.  111.— Thompson  v. 
Dearborn,  107  111.  87;  Outright  v.  Stan- 
ford, 81  111.  240;  Garrison  v.  People, 
21  111.  535;  Leinhart  v.  Kirkwood,  130 
111.  App,  398;  Phoenix  Ins.  Co.  V. 
Hedrick,  73  111.  App.  601.  Ind.— Stapp 
V.  Davis,  78  Ind.  128.  la.— Pfantz  v. 
Culver  &  Co.,  13  Iowa  312.  Mich. 
Grinnell  r.  Bebb,  126  Mich.  157,  85  N. 
W.  467.  Mo.— Brown  Const.  Co.  v.  Mc- 
Arthur  Bros.  Co.,  236  Mo.  41,  139  S.  W. 
104;  M'Cutchin  r.  Batterton,  1  Mo. 
342.  N.  H.— Toppan's  Petition,  24  N. 
H.  43.  N.  y.— Millard  v.  Adams,  21  N. 
Y.  Supp.  424;  McMullin  v.  Mackev,  6 
N.  Y.  Supp.  885.  N.  C— McLeod  v. 
Nimoeks,  122  N.  C.  437,  29  S.  E.  577; 
Parker  &  Gatling  v.  House,  66  N.  C. 
374.  Tex. — Boles  v.  Linthicum,  48  Tex. 
220;  Belcher  v.  Eoss,  33  Tex.  12.  Utah. 
Utah  Assn.  v.  Bowman,  38  Utah  326, 
113  Pac.  63,  Ann.  Cas.  1913B,  334. 

[a]  A  default  on  a  complaint  in 
the  code  form  is  an  admission  of  all 
the  facts  necessary  to  sustain  a  cause 
of  action.  Eandolph  v.  Sharpe,  42  Ala. 
265. 

[b]  A  default  in  an  action  of  an 
equitable  nature  does  not  of  itself  en- 
title plaintiff  to  the  relief  claimed  in 
the  complaint.  It  merely  establishes 
plaintiff's  right  to  prove  the  matters 
alleged,  and  entitles  him  only  to  such 
relief  as  he  is  able  to  show  himself 
entitled  to  by  his  proof.  Starr,  etc. 
Car.  Co.  V.  Starr,  69  Conn.  440,  37  Atl. 
1057. 

[c]  A  judgment  by  default  resting 
upon  the  legal  assumption  that  the  de- 
fault is  a  constructive  admission  of  the 
truth  of  the  allegations  of  the  com- 
plaint, such  admission  cannot  be  ap- 
plied to  a  "substituted"  complaint 
filed    before    default    and    without    no- 
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which  may  be  traversed.*^  Thus  a  default  in  an  action  of  ejectment 
admits  plaintiff's  alleged  ownership  of  the  property.*-  In  an  action 
for  unlawful  taking  of  property  the  default  admits  such  a  taking.*^ 
So  too,  a  trespass  alleged  in  the  complaint  is  admitted  by  a  default.** 
Wliere  the  action  is  based  upon  fraud,  defendant's  default  admits 
the  fraud  charged  in  the  complaint.*^  A  default  likewise  admits 
plaintiff's  capacity  to  sue  in  accordance  with  the  allegations  of  the 
complaint.**'  So  too,  defendant's  title  as  executor  or  administrator 
asserted  in  the  complaint,*^  as  well  as  the  fact  that  he  as  such 
executor  or  administrator  has  assets  on  hand  to  the  extent  of  the 
judgment  sought  to  be  recovered  in  the  action  are  admitted  by  the 
default.*^  But  a  default  does  not  admit  conclusions  of  law  set  forth 
in  the  complaint.*^  Nor  does  it  admit  that  the  facts  alleged  in  the 
complaint  entitle  plaintiff  to  a  recovery .^°    And  if  the  facts  admitted 


tice  to  defendant,  and  a  judgment  by 
default  rendered  under  such  circum- 
stances on  the  "substituted"  com- 
plaint is  erroneous.  Gallup  v.  Jeffery 
Co.,  86  Conn.  308,  85  Atl.  374. 

[d]  Plaintiff's  title  is  admitted  by 
default  in  an  action  to  determine  con- 
flicting claims  to  real  property.  Junge 
V.  MacKnight,  137  N.  C.  285,  49  S.  E. 
474. 

[e]  In  a  suit  on  a  sheriff's  bond 
the  execution  of  the  bond  is  admitted 
by  defendant's  default,  but  under  the 
statute  neither  the  fact  that  the  sheriff 
had  notice  of  property  belonging  to 
the  execution-defendant  nor  the  exist- 
ence of  such  property  are  admitted  by 
the  default  and  the  breach  as  well  as 
the  damages  must  be  proven.  State  V. 
Ownby,  49  Mo.  71. 

41.  Bates  v.  Loomis,  5  Wend.  (N.  T.) 
134. 

42.  Tucker  v.  Hamilton,  108  HI.  464; 
Draper  v.  Stanley,  1  Heisk.  (Tenn.) 
432. 

[a]  A  judgment  by  default  in  an 
ejectment  suit  is  attended  with  the 
same  legal  consequences  as  if  there  had 
been  a  verdict  for  the  plaintiff,  there 
being  no  substantial  distinction  be- 
tween a  title  confessed  and  one  tried 
and  determined.  Bradford  v.  Brad- 
ford, 5  Conn.  127. 

43.  Warren  v.  Kennedy,  1  Heisk. 
(Tenn.)    437. 

44.  Eose  V.  Gallup,  33  Conn.   338. 
[a]     The  guilt  of  the  defendants  of 

the  trespass,  as  charged,  is  established 
by  the  default  and  the  province  of  the 
jury  is  merely  to  ascertain  the  amount 
of  _  damage  which  the  plaintiff  has  sus- 
tained by  reason  of  the  trespass,  Clark 
I?.  Compton,  15  Tex.  32. 
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[b]  But  a  default  in  such  action  is 
not  necessarily  an  admission  of  plain- 
tiff's title.  Dunlap  v.  Glidden,  34  Me. 
517. 

Greeley  v.  Sample,  22  Iowa  338. 

Powell  v:  Washington,    15    Ala. 


Partnership. — Ellis  v.   Jameson, 

0'>-; 


45. 
46. 

803. 

[al 
17  Me. 

[bj  Corporation. — Hubbard  v.  Chap- 
pel,  14  Ind.  601;  Emery  V.  Evansville 
11.  Co.,  13  Ind.  143. 

47.  Curtis  r.  Ilerrick,  14  Cal.  117,  73 
Am.  Dec.  632;  Brown  v.  McKee,  108 
N.  C.  387,  13  S.  E.  8. 

48.  N.  Y. — Ruggles  v.  Sherman,  14 
.Johns.  446.  N.  C— McDowell  c.  As- 
burv,  66  N.  C.  444.  S.  C— Trimmer  V. 
Thomson,  19  S.  C.  247. 

[a]  A  judgment  by  default  ren- 
dered against  an  execu.tor  or  adminis- 
trator is  an  admission  of  having  as- 
sets to  the  extent  charged  in  the  pro- 
ceeding against  him,  whether  it  be  by 
action  on  the  original  judgment  or  by 
scire  facias.  Dickson  v.  Wilkinson,  3 
How.   (U.  S.)  57,  11  L.  ed.  491. 

49.  North  American  Ace.  Ins.  Co.  v. 
Moreland,  60  Fla.  153,  53  So.  635. 

[a]  An  allegation  that  "the  defend- 
ant is  indebted  and  liable  to  the  plain- 
tiff" is  a  mere  conclusion  of  law  which 
is  not  admitted  bv  demurrer  or  default. 
Cragiu  v.  Lovcll,'l09  U.  S.  194,  3  Sup. 
Ct.  132,  27  L.  ed.  903. 

As  to  sufiiciency  of  complaint  to  sup- 
port a  default,  see  fsupra,  Y,  B,  2. 

As  to  pleading  legal  conclusions  see 
the  title  "Conclusions  of  Law." 

50.  Johnson  r.  Pierce,  12  Ark.  599; 
Chicago  &  M.  Elec.  E.  Co.  v.  Krcnipel, 
116  111.  App.  253. 

[a]     The   liability   of   the   defendant 
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by  the  default  to  be  true  do  not  authorize  a  recovery,  the  court  has 
no  power  to  grant  it  notwithstanding  the  default.^^  But  where  the 
complaint  states  a  good  cause  of  action,  the  defendant  by  his  default, 
in  effect  admits  plaintiff's  right  to  recover  in  the  action.^^  j^  default 
taken,  however,  on  a  joint  liability  constitutes  no  admission  of  anj; 
other  liability .^^  A  default  upon  personal  service  of  process  is  an 
admission  that  the  defendant  is  the  person  named  in  the  writ  and 
intended  to  be  sued.^* 

3.  On  Necessity  for  Proof.  —  a.  In  Actions  on  Instruments  in 
Writing.  —  The  admission  implied  by  law  from  defendant's  default  in 
actions  in  which  the  amount  due  to  plaintiff  appears  upon  the  face 
of  the  complaint  with  definiteness  and  certainty,  goes  to  the  whole 
extent  of  plaintiff's  claim  and  he  is  entitled  to  a  judgment  by  default 
for  the  amount  alleged.^^  Thus,  in  an  action  brought  on  an  instrument 
in  writing  showing  an  indebtedness  in  a  certain  sum,  a  judgment  by 


to  an  action  is  not  admitted  by  his 
failure  to  answer  a  complaint  in  which 
an  allegation  of  a  fact  indispensable 
to  the  maintenance  of  the  action  is 
omitted.  Gould  v.  Bonds,  1  Bush  (Ky.) 
189. 

51.  U.  S, — Loewe  v.  Union  Sav. 
Bank  of  Danbury,  226  Fed.  294.  Ark. 
St.  Louis,  etc.  Eailway  Co.  v.  State, 
58  Ark.  39;  Chaffin  v.  McFadden,  41 
Ark.  42.  Cal. — Harris  v.  Munro  Co., 
10  Cal.  App.  589,  102  Pac.  821.  111. 
Buck  r.  Citizens  Coal  Min.  Co.,  254 
111.  198,  98  N.  E.  228;  Schueler  v. 
Mueller,  193  111.  402,  61  N.  E.  1044; 
Board  of  Supervisors  v.  Smith,  95  111. 
328;  Chicago  &  M.  Elev.  E.  Co.  v. 
Krempel,  116  111.  App.  253.  Ind.— Smith 
V.  Carley,  8  Ind.  451;  Globe  Ace.  Ins. 
Co.  V.  Reid,  19  Ind.  App.  203,  47  N.  E. 
947,  49  N.  E.  291.  la.— Bosch  v.  Kas- 
sing,  64  Iowa  312,  20  N.  W.  454. 

See  supra,  V,  B,  2. 

[a]  "In  determining  the  sufficiency 
of  a  pleading  to  support  a  judgment  by 
default  the  averments  of  the  pleading 
are  to  be  taken  as  proved  or  confessed; 
and  if  the  pleading  does  not  inform  the 
court  what  judgment  to  render — that 
is,  if  it  does  not  with  a  sufficient  cer- 
tainty set  forth  the  cause  of  action  as 
to  names  of  parties,  dates,  amounts, 
etc.,  to  enable  the  court  to  render  judg- 
ment without  information  aliunde — it 
is  not  sufficient,  and  the  judgment  can- 
not be  sustained."  Kimmarle  r.  Hous- 
ton  &  T.   C.   Ey.   Co.,   76  Tex.   686. 

[b]  Defendant  has  the  right  to  rely 
upon  the  protection  of  the  court  "to 
the  extent  that  such  court  would  not 
render   a   judgment   against   defendant 


upon  insufficient  averments  or  immate- 
rial allegations  in  the  complaint.  The 
law  does  not  permit  immaterial  al- 
legations in  a  complaint  to  be  used  as 
a  basis  for  rendering  a  judgment 
against  the  defendant.  The  allegation 
of  material  facts,  or  the  omission  of 
them,  in  a  complaint,  constitutes  a 
guide  for  the  defendant,  in  determining 
whether  he  will  answer,  appear,  or  suf- 
fer default."  Doud  &  Co.  v.  Duluth 
Milling  Co.,  55  Minn.  53,  56  N.  W. 
463. 

[c]  Where  the  amount  of  the  in- 
debtedness is  not  alleged,  the  default 
of  defendant  does  not  admit  it  and 
plaintiff  is  not  entitled  to  judgment 
thereon.  Johnson  v.  Mantz,  69  la.  710, 
27   N.  W.  467. 

[d]  In  an  action  which  is  purely 
statutory,  no  judgment  by  default  can 
be  entered  on  a  complaint  which  does 
not  strictly  comply  with  the  require- 
ments of  the  statute.  McDonald  v. 
King  (Md.  App.),  93  Atl.  979. 

52.  Loeber  v.  Delahaye,  7  Iowa  478; 
Claiborne  v.  Planters'  Bank,  2  How. 
(Miss.)  727. 

53.  Munn  v.  Haynes,  46  Mich.  140, 
9  N.  W.  136. 

54.  Curtis  r.  Herrick,  14  Cal.  117, 
73  Am.  Dee.  632;  Utah  Assn.  v.  Bow- 
man, 38  Utah  326,  113  Pac.  63,  Ann. 
Cas.  1913B,   334. 

55.  Colo. — Adamson  v.  Bergen,  15 
Colo.  App.  396,  62  Pac.  629.  Conn. 
New  York,  etc.  R.  Co.  v.  Hungerford, 
75  Conn.  76,  52  Atl.  487.  Fla.— Blount 
v.-  Gallaher,  22  Fla.  92.  Nev.— Haley 
V.  Eureka  Co.  Bank,  21  Nev.  127,  26 
Pac.  64,  12  L.  R.  A.  815.    N.  C— Rogers 
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default  may  be  rendered  by  the  court  for  that  sum  without  further 
proof,^''  and  where  suit  is  brought  upon  a  promissory  note  the  court 
upon  defendant's  default  may  render  a  judgment  for  principal  and 
interest,^^  and  if  the  note  contains  a  stipulation  for  counsel  fees  in  a 


V.  Moore,  86  N.  C.  85.  Ore. — Gohres 
V.  Illinois  Min.  Co.,  40  Ore.  516,  67 
Pac.  666.  Tex. — Connelly  v.  Williams, 
22  Tex.  645.  Wis.— Gorman  v.  Ball,  18 
Wis.  25. 

In  actions  on  contract,  see  infra,  V, 
G,  3,  b. 

56.  Ala. — Ledbetter  &  Co.  v.  Vin- 
ton, 108  Ala.  644,  18  So.  692;  Allen 
V.  Lathrop  Lumber  Co.,  90  Ala.  490,  S 
So.  129;  Wood  r.  Winship  Mach.  Co., 
83  Ala.  424,  3  So.  757,  3  Am.  St.  Eep. 
754;  Waynon  v.  Turner,  73  Ala.  197. 
Ark. — Hodges  v.  Crawford,  25  Ark.  565. 
Ga.— Kaiser  r.  Brown,  98  Ga.  19,  25 
S.  E.  925;  Georgia  E.  &  B.  Co.  v.  Pen- 
dleton, 87  Ga.  751,  13  S.  E.  822;  Mosely 
V.  Walker,  84  Ga.  274,  10  S.  E.  623; 
Stansell  v.  Corley,  81  Ga.  453,  8  S.  E. 
868;  Parmelee  v.  Williams,  72  Ga.  42; 
Ivey  V.  Payne,  8  Ga.  App.  760,  70  S.  E. 
140.  m.— Swift  V.  Whitnev,  20  111. 
144;  Low  V.  Nolte,  16  111.  475;  Smith 
V.  Harris,  12  111.  402.  Minn. — Babcock 
V.  Sanborn,  3  Minn.  141.  Miss. — Ilew- 
ett  r.  Cobb,  40  Miss.  61;  Arriiigtou  v. 
Mobile,  etc.  E.  E.  Co.,  30  Miss.  470. 
Mo. — Alexander  v.  Hayden,  2  Mo.  211. 
N.  Y. — Squire  v.  Elsworth,  4  How.  Pr. 
77.  Tenn. — State  v.  Tnompson,  118 
Tenn.  571,  102  S.  W.  349,  20  L.  E.  A. 
(N.  S.)  1.  Tex.— Eicks  r.  Pinson,  21 
Tex.  508.  Wis. — Sehobacher  v.  Ger- 
mantown,  etc.  Co.,  59  Wis.  86,  17  N.  W. 
969. 

[a]  An  action  on  a  policy  of  fire  in- 
surance is  not  one  founded  on  an  in- 
strument in  writing  ascertaining  the 
plaintiff's  demands  within  the  moaning 
of  the  statute  as  the  amount  of 
plaintiff's  loss  cannot  be  known  with- 
out the  aid  of  extrinsic  evidence  (Ala. 
Manhattan  Fire  Ins.  Co.  v.  Fowler,  76 
Ala.  372.  Ga. — Lester  v.  Piedmont  Life 
Ins.  Co.,  55  Ga.  475.  Va. — Commercial 
Union  Assur.  Co.  v.  Everhart's  Admr., 
88  Va.  952,  14  S.  E.  836),  unless  the 
action  is  brought  upon  a  valued  policv. 
Sellers  v.  Burk,  47  Pa.  344. 

[b]  Where  the  instrument  sued  upon 
is  not  filed  in  the  cause,  no  calcula- 
tion can  be  made  and  a  jury  is  neces- 
sary before  judgment  can  be  entered 
for  anything  more  than  nominal  dam- 
ages.    State  V.  Thompson,    118    Tenn. 
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571,  102  S.  W.  349,  20  L.  E.  A.  (N. 
S.)  1. 

[c]  Unconditional  Promise. — In  or- 
der to  obtain  judgment  by  default  "at 
the  first  term  upon  an  affidavit  of  de- 
mand, the  instrument  of  writing  or 
claim  sued  upon  must  be  for  the  uncon- 
ditional payment  of  money  and  must 
contain  a  promise  to  pay  that  is  uncon- 
ditional in  its  nature."  Green  v.  Wil- 
mington Trust  Co.,  2  Boyce  (Del.)  585, 
83  Atl.  935. 

57.  Ala. — Allen  v.  Lathrop  Lumb. 
Co.,  90  Ala.  490,  8  So.  129.  HI.- Eives 
r.  Kumler,  27  111.  291,  assessment  by 
clerk.  Kan. — Cooper  r.  Brinkmau,  38 
Kan.  442,  17  Pac.  157.  Md.— Kiersted 
r.  Eogers,  6  Harr.  &  J.  282,  Minn. 
Hersev  r.  Walsh,  38  Minn.  521,  38  N. 
W.  613,  8  Am.  St.  Eep.  689. 

As  to  actions  on  contract,  see  infra, 
Y,  G,  3,  b. 

[a]  Where  suit  is  brought  on  two 
notes,  one  of  which  was  due  and  the 
other  not  at  the  commencement  of  the 
suit,  the  court  is  "authorized,  without 
the  intervention  of  a  jury,  to  render 
judgment  in  favor  of  the  plaintiff  on 
the  note  which  was  due,  but  not  on 
that  to  fall  <lue  after  the  suit  was  in- 
stituted. The  failure  to  plead  is  not 
equivalent  to  a  confession  of  the  plain- 
tiff's cause  of  action."  Sanner  v. 
Sayue,  78  Ga.  467,  3  S.  E.  651. 

[bj  A  suit  on  notes,  some  of  which 
are  not  matureil  except  under  a  stip- 
ulation that  they  shall  become  due  in 
case  of  failure  to  pay  any  one  of  the 
notes  on  maturity,  is  not  an  action  on 
an  "unconditional  contract  in  writ- 
ing" within  the  meaning  of  a  statute. 
Thomas  v.  American  Freehold  L.  &  M. 
Co.,  47  Fed.  550;  Howard  V.  Wellham, 
114  Ga.  934,  41  S.  E.  62. 

[c]  The  holder  of  a  note  contaifting 
both  a  conditional  and  an  uncondition- 
al promise  to  pay  after  maturity,  may 
disregard  the  conditional  part  and  pro- 
ceed upon  the  unconditional  promise 
alone,  and  the  court  is  authorized  in 
such  case  to  render  judgment  by  de- 
fault for  the  principal  and  interest. 
Strickland  r.  Citizens  Nat.  Bank,  15 
Ga.  App.  464,  83  S.  E.  883. 

[dj     In  a  suit  on  an  inland  bill  of 
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certain  sum,  such  fees  may  also  be  included  in  the  judgment.^^  The 
same  rules  are  applied  in  an  action  against  an  indorser,^''  except  where 
the  statute  permits  judgment  ^\'ithout  proof  only  in  actions  upon  an 
unconditional  promise.*^" 

Wliere  there  is  a  general  and  a  special  count  on  an  instrument  in 
writing  a  judgment  by  default  may  be  rendered  by  the  court  without 
the  intervention  of  a  jury.^^  But  where  the  amount  to  be  paid  under 
an  instrument  in  writing,  on  which  the  action  is  based,  is  not  definitely 
determined  by  its  terms,  the  amount  must  be  ascertained  by  an  assess- 
ment of  damages.^-  Hence  the  legal  rate  of  interest  in  another  state 
must  be  ascertained  by  an  assessment.*^' 

b.  In  Actions  on  Contract.  —  In  actions  on  contracts  for  the  pay- 
ment of  money  the  default  of  defendant,  in  many  jurisdictions,  ad- 
mits the  execution  of  the  contract  as  well  as  the  indebtedness  in  the 
amount  alleged^^  and  where  the  summons  has  been  personally  served 


exchange,  the  court  may,  without  the 
intervention  of  a  jury,  render  a  final 
judgment  by  default  against  the  de- 
fendant for  the  amount  of  the  bill, 
with  the  interest  and  damages  due 
thereon.  McKenzie  v.  Clanton,  33  Ala. 
528. 

[e]  But  where  a  note  sued  upon  is 
usurious  upon  its  face,  the  defendant 
by  his  default  submits  the  contract  and 
his  rights  thereunder  to  the  court  which 
may  properly  render  judgment  for  the 
principal  only,  notwithstanding  defend- 
ant's default.  Moseley  v.  Smith,  21 
Tex.  441. 

58.  Ledbetter  &  Co.  v.  Vinton,  108 
Ala.  644,  18  So.  692;  Wood  v.  Winship 
Mach.  Co.,  83  Ala.  424,  3  So.  757,  3 
Am.  St.  Eep.  754. 

[a]  Where  the  instrument  sued 
upon  contains  a  stipulation  for  attor- 
ney's fees,  the  default  of  the  defend- 
ant is  to  be  construed  to  admit  that 
the  amount  claimed  is  both  reasonable 
and   due;    and   no   evidence   is   required 

. to  be  taken  for  the  purpose  of  fixing 
that  amount,  and  the  judgment  may  be 
entered  by  the  clerk.  Alexander  r.  Mc- 
Dow,  108  Cal.  25,  41  Pac.  24. 

[b]  But  where  the  contract  sued 
upon  is  unconditional  as  to  the  prin- 
cipal and  interest,  and  conditional  as 
to  attorney's  fees,  a  judgment  by  de- 
fault for  the  principal  and  interest  to- 
gether with  attorney's  fees  "will  be 
held  to  be  valid  as  to  the  principal  and 
interest,  and  void  as  to  the  attorney 's 
fees."  Clark  v.  Lunsford,  143  Ga.  513, 
85  S.  E.  708. 

59.  McKenzie    v.    Clanton,    33    Ala. 


528;   Henderson  v.  Howard,  etc.  Co.,  2 
Ala.  342. 

60.  ' '  The  contract  of  an  endorser 
upon  a  promissory  note  or  bill  of  ex- 
change, ...  is  to.  pay  upon  nonpay- 
ment by  the  maker  after  protest  and 
notice  to  him  of  such  non-payment  .  .  . 
hence,  ...  he  is  not  an  unconditional 
promisor  against  whom,  when  sued 
alone  without  the  maker,  the  court  has 
jurisdiction,  without  the  intervention 
of  a  jury,  to  enter  a  judgment  ..." 
Kaiser  &  Bro.  r.  Brown,  98  Ga.  19,  25 
S.  E.  925. 

61.  Johnson   v.  Frank,   16  Ark.    199. 

[a]  But  where  the  declaration  con- 
tains the  common  counts,  and  a  special 
count  on  the  endorsement,  and  the  lat- 
ter count  is  defective,  judgment  by  de- 
fault on  the  common  counts  cannot  be 
rendered  without  the  intervention  of  a 
jury.  Langdon  r.  Williams,  22  Ala. 
681. 

62.  Eosenthal  v.  Fox,  70  W.  Va.  752, 
74  S.  E.  959. 

[a]  Where  the  action  is  founded 
upon  a  promissory  note,  payable  upon 
a  certain  condition,  the  defendant  is 
entitled  to  notice  of  assessment  and 
the  clerk  in  assessing  the  damages 
ought  to  require  proof,  that  the  con- 
tingency, upon  which  the  defendant's 
liability  depends,  has  in  fact  occurred. 
Quin  V.  Tilton,  2  Duer  (N.  Y.T  648. 

63.  Clarke  v.  Pratt,  20  Ala.  470; 
Murray  v.  Cone,  8  Port.  (Ala.)  250; 
Evans  v.  Irvin,  1  Port.   (Ala.)   390. 

64.  111. — Eegnell  Co.  v.  Meiswinkel, 
191  111.  App.  238.  Mo.— M 'Cutchin  v. 
Batterton,  1  Mo.  342.  Mont.— Second 
Nat.    Bank    v.    Kleinschmidt,     7     Mont. 
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on  the  defendant  no  further  proof  is  requi.red.^^  In  some  jurisdictions 
a  final  judgment  by  default  may  be  rendered  upon  an  account  without 
the  introduction  of  proof  by  plaintiff,^*'  while  in  others  under  statutes 
providing  for  rendition  of  judgment  by  default  without  an  assess- 
ment of  damages  only  where  the  action  is  brought  on  an  instrument 
in  writing  specifying  a  sum  certain,  no  judgment  can  be  rendered 
on  an  open  account  without  an  assessment  of  damages."^  In  a  large 
number  of  jurisdictions  judgment  by  default  may  be  rendered  without 
further  proof  in  actions  for  a  sum  certain,  where  the  complaint  is 
verified  and  summons  is  personally  served  on  the  defendant,''^  In  a 
suit  for  a  statutory  penalty  judgment  by  default  may  be  rendered 
for  the  amount  of  the  penalty  without  an  assessment  of  damages.^* 


146.  Tex. — Eieks  v.  Pinson,  21  Tex. 
508;    Guest   r.   Ehine,   16   Tex.   549. 

In  actions  on  instrument  in  writing, 
see  supra,  V,  G,  3,  a. 

[a]  Where  plaintiff,  suing  on  a 
judgment,  demands  in  addition  to  a 
recovery  of  money  due  on  the  judg- 
ment a  determination  that  a  defendant 
joined  in  the  suit  with  the  original 
judgment  debtor  has  no  interest  in  the 
judgment,  he  is  beyond  the  provision 
of  the  statute  allowing  judgment  by 
default  in  actions  arising  on  contract 
for  the  recovery  of  money  or  damages 
only,  and  a  judgment  by  default  cannot 
be  rendered  against  the  judgment  debt- 
or as  of  course.  McDonald  r.  Mavor, 
etc.  of  Placerville   (Gal.),  55  Pac.  600. 

65.  Ark. — Her  shy  r.  MacGreevy,  46 
Ark.  498,  services  rendered.  Colo. 
School  District  v.  Shuck,  49  Colo.  526, 
113  Pac.  511.  Ga.— Strickland  v. 
Citizens  Nat.  Bank,  15  Ga.  App.  464, 
83  S.  E.  883;  Harrell  v.  Williams,  11 
Ga.  App.  552,  75  S.  E.  904.  Kan.— Cole 
V.  Hoeburg,  36  Kan.  263,  13  Pac.  275. 
Minn. — Exley  v.  Berrvhill,  37  Minn. 
182,  33  N.  W.  567.  S.  D.— Gordon  v. 
Gordon,  20  S.  D.  275,  105  N.  W.  244. 

66.  Ga. — Norman  v.  Great  Western 
Tailoring  Co.,  121  Ga.  813,  49  S.  E. 
782;  Wiggins  v.  Maver,  91  Ga.  778,  18 
S.  E.  430;  Fryer  f.  "Cole  &  Co.,  70  Ga. 
687;  Horn  v.  Mound,  etc.  Co.,  6  Ga. 
App.  133.  111.— Wolf  r.  Powers,  144  111. 
App.  168.  la. — Eaton  v.  Peaw,  75 
Iowa  740,  38  N.  W.  423.  Md.— Patrick 
V.  Eidgaway,  4  Harr.  &  J.   312. 

See  also  1  Standard  Proc.  226. 

[a]  Where  defendant  is  personally 
served^  with  a  copy  of  the  complaint, 
to  which  an  itemized  account  is  at- 
tached, the  court  may  without  any 
reference  render  a  final  judgment  for 
the   amount    contained   in   the   account, 
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when  defendant  makes  default.  Brown 
Const.  Co.  r.  MacArthur  Bros.  Co.,  236 
Mo.  41,  139  S.  W.  104. 

67.  Ehea  r.  Holston  Salt  &  Plaster 
Co.,  59  Ala.  182;  Beville  r.  Eeese,  25 
Ala.  451;  Hodges  v.  Crawford,  25  Ark. 
565;  Evans  v.  Parks,  10  Ark.  306. 

68.  Ala. — Parsons  Lumb.  Co.  v. 
West-Steagell  G.  &  Mil.  Co.,  163  Ala. 
594,  50  So.  1034.  Cal.— Tuolumne,  etc. 
Co.  v.  Patterson,  18  Cal.  415.  Colo. 
Godding  v.  Eossiter,  20  Colo.  App.  245, 
7/  Pac.  1094.  N.  Y. — Cook  v.  Pomeroy, 
10  How.  Pr.  103;  Dix  r.  Palmer,  5 
How.  Pr.  233,  N.  C— Cowles  r.  Cowles, 
121  N.  C.  272,  28  S.  E.  476;  Eogers  V. 
:\roore,  86  N.  C.  85.  S,  C— Purges  & 
Co.  i:  Pollitzer,  19  S.  C.  451.  S.  D. 
Searles  i\  Lawrence,  8  S.  D.  11,  65 
N.  W.  34.  Tex.— Eakins  r.  Groesbeck, 
24  Tex.  179.  Wis.— Trumbull  v.  Peck, 
17  Wis.  265;  Cahoon  r.  Wisconsin  Cent. 
E.  Co.,  10  Wis.  290. 

[a]  There  "are  two  modes  of  get- 
ting judgment  when  there  is  no  appear- 
ance by  defendant,  one  upon  such  affi- 
davit without  further  proof,  the  other 
by  proof  of  the  case,  without  the  affi- 
davit." Bell  r.  Tormev,  67  W.  Va. 
1,  67  S.  E.   10S6. 

[b]  Even  though  the  defendant  has 
appeared  in  the  cause.  111. — Keith  & 
Co.  r.  Keevan,  183  HI.  App.  187.  S.  D, 
Searles  r.  Lawrence,  8  S.  D.  11,  65  N. 
W.  34.  Wis.— Siblev  r.  Weinberg,  116 
Wis.  1,  92  N.  W.  427';  Trumbull  v.  Peck, 
17   Wis.   265. 

Compare,  Cook  v.  Pomerov,  10  How. 
Pr.    (N.  Y.)    103. 

69.  Tennessee  Mut.  B.  &  L.  Assn.  v. 
State,  99  Ala.  197,  13  So.  687;  Garey 
r.  Edwards,  15  Ala.  105;  Cullum  V. 
Casey  &  Co.,  9  Port.  (Ala.)  131,  33 
Am.  Dee.  304.  See  generally  the  title 
"Penalties,  Forfeitures  and  Fines." 
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c.  Where  Liquidated  BeniandJ'^  —  In  a  number  of  jurisdictions  the 
court  may  render  judgment  by  default  without  further  proof  where 
the  amount  of  recovery  is  susceptible  of  exact  determination  by  com- 
putation'^ or  the  damages  are  liquidated^-  and  the  damages  in  such 
cases  may  be  assessed  by  the  clerk." 

d.  Where  Unliquidated  Demand. — Where  the  damages  sought  to 
be  recovered  are  unliquidated^*  and  cannot  be  ascertained  by    mere 


70.  As  to  actions  on  instrument  in 
■writing,  see  supra,  V,  G,  3,  a. 

As  to  actions  on  contract,  see  supra, 
V,  G,  3,  b. 

71.  Ark.— "Witt  v.  State,  14  Ark. 
173;  Leech  v.  Pirani,  5  Ark.  118.  Cal. 
Alexander  r).  McDow,  108  Cal.  25,  41 
Pac.  24.  Colo. — Downing,  etc.  Co.  v. 
Burns,  30  Colo.  283,  70  Pac.  413.  Ga. 
Smith  V.  First  Nat.  Bank,  115  Ga.  608, 
41  S.  E.  983;  Mitchell  v.  Allen,  110 
Ga.  282,  34  S.  E.  851.  HI.— Palmer  v. 
Harris,  98  111.  507;  Phelps  v.  Eeynolds, 
49  111.  210;  St.  Louis,  A.  &  T.  H.  R. 
Co.  V.  Miller,  43  111.  199;  Wolf  v.  Pow- 
ers, 144  111.  App.  168.  Ind.— Henrie  f. 
Sweasey,  5  Blackf.  273.  N.  H.— West 
V.  Whitney,  26  N.  H.  314.  N.  C. 
Adrian  v.  Jackson,  75  N.  C.  536.  Tenn. 
Williams  v.  Inman,  5  Coldw.  267.  Tex. 
Connelly  v.  Williams,  22  Tex.  645; 
Cartwright  v.  Roff,  1  Tex.  78. 

[aj  Damages  upon  a  replevin  bond 
may  be  assessed  by  the  court  without 
intervention  of  a  jury.  Hopkins  v. 
Ladd,  35  111.  178. 

72.  Cal.— Johnson  d.  Vance,  86  Cal. 
110,  24  Pac.  862.  Colo.— Thomas  v. 
Colorado  Nat.  Bank,  11  Colo.  511,  19 
Pac.  501.  Ore. — Gohres  r.  Illinois  Min. 
Co.,  40  Ore.  516,  67  Pac.  666.  S.  C. 
Roberts  v.  Pawley,  50  S.  C.  491,  27  S. 
E.  913. 

[a]  Where  in  an  action  for  conver- 
sion it  is  alleged  in  the  complaint  that 
an  account  was  stated  between  the 
parties,  specifying  the  amount  due  to 
the  plaintiff,  judgment  by  default  may 
be  rendered  withoul  application  to  the 
court,  as  the  damages  must  be  deemed 
to  be  liquidated.  Reeder  v.  Lockwood, 
30  Misc.  531,  62  N.  Y.  Supp.  713. 

73.  Towner  v.  George  &  Son,  53  111. 
168;  Robertson  v.  Hamet,  19  HI.  161; 
O 'Conner  c.   Mullen,   11   111.  116. 

[a]  The  "clerk  can  assess  no  in- 
terest In  any  case  in  which  interest 
does  not  follow  as  a  matter  of  course; 
his  office  being  in  this  inspect  merely 
ministerial,  i.  e.,  to  compute  the  amount 
actually   due,   and   not   to   exercise   any  i 


discretionary      power."        Dinkins      v. 
Yaughan,  1  McCord  (S.  C.)  554. 

[b]  Under  a  statute  authorizing  the 
clerk  to  enter  a  final  judgment  by  de- 
fault in  actions  upon  a  contract  for 
the  payment  of  money  only,  the  clej-k 
has  no  power  to  render  a  final  judg- 
ment by  default,  where  extrinsic 
evidence  dehors  the  contract  sued  upon 
is  necessary  to  ascertain  the  amount  to 
be  recovered.  Glens  Falls  Ins.  Co.  v. 
Porter,  44  Fla.  568,  33  So.  473. 

74.  Ala. — Home  Protection  Insur- 
ance Co.  V.  Caldwell,  85  Ala.  607,  5  So. 
338.  Cal.— Shay  v.  Chicago  Clock  Co., 
Ill  Cal.  549,  44  Pac.  237.  Ga.— Lamb 
V.  McElwanev,  85  S.  E.  705;  Pittman 
r.  Colbert,  120  Ga.  341,  47  S.  E.  948. 
Ky.— .Justice  r.  Boggs,  31  Ky.  L.  Rep. 
465,  102  S.  W.  827.  Miss.— Mississippi 
Cent.  R.  Co.  r.  Crawford,  96  Miss.  401, 
51  So.  466.  N.  Y.— Mathot  f.  Triebel, 
102  App.  Div.  426,  92  N.  Y.  Supp.  512. 
Okla. — City  of  Guthrie  v.  Harvey 
Lumb.  Co.,  5  Okla.  774,  50  Pac.  84. 
Tex.— Mills  V.  Stuhl,  37  Tex.  312;  Free- 
man V.  Jordan,  33  Tex.  428.  W,  Va. 
Hickman  v.  Baltimore  &  O.  R.  R.  Co., 
30  W.  Va.  296,  4  S.  E.  654,  7  S.  E. 
455. 

[a]  An  interlocutory  judgment  by 
default  is  practically  only  a  judgment 
for  costs  and  the  burden  is  still  upon 
the  plaintiff  to  prove  his  case  as  to  the 
amount  of  damages.  Allen  v.  McPher- 
son,  168  N.  C.  435,  84  S.  E.  766. 

[b]  Where  the  complaint  sets  forth 
two  causes  of  action,  one  on  a  note  and 
the  other  on  a  charge  of  fraud,  and  the 
court  rendered  a  final  judgment  by  de- 
fault without  the  assessment  of  "dam- 
ages, the  presumption  is,  that  the  court 
entered  the  judgment  upon  the  note,  as 
in  such  case  no  assessment  is  required. 
Stewart  v.  Bryan,  121  N.  C.  46,  28  S. 
E.  18. 

[c]  Where  the  damages  set  up  in  a 
counterclaim  are  not  liquidated,  it  is 
necessary  for  the  defendant  to  prove 
the  facts   bearing  on   the   validity  and 
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computation^^  it  is  error  to  render  a  judgment  by  default  without 
taking  proof  upon  an  assessment  of  damages/^  since  the  defendant 
by  his  default  admits  in  such  cases  only  that  some  amount  is  due  to 
plaintiff  as  damages"  and  not  that  plaintiff  is  entitled  to  recover  the 
amount  claimedJ^ 

H.    Proceedings  for  Assessment  of  Damages.^^  —  1.     Notice  of 

Hearing. A  defendant  who  has  entered  an  appearance  prior  to  the 

entry  of  his  default,  as  a  rule,  is  entitled  to  notice  of  the  hearing  for 
the  assessment  of  damages.^'^     In  the  absence  of  an  appearance,  how- 


extent  of  his  claim.  Cable  Piano  Co.  v. 
Duncan,  92  S.  C.  371,  75  S.  E.  552. 

[d]  Although  the  petition  is  veri- 
fied, and  defendant  does  not  answer,  it 
is  error  to  render  judgment  by  default 
upon  the  petition  alone  without  proof 
of  the  matters  therein  alleged,  where 
the  demand  is  unliquidated.  Dancy  & 
Co.  V.  EosenTSerg  (Tex.  Civ.  App.),  174 
S.  W.  831. 

Action  on  fire  insurance  policy,  see 
supra,  V,  G,  3,  a,  note  56,  [aj. 

75.  Ala.  —  Washington  County  f. 
Porter,  128  Ala.  278,  29  So.  185;  Rhea 
V.  Holston  S.  &  P.  Co.,  59  Ala.  182.  Ark. 
Johnson  v.  Pierce,  12  Ark.  599;  Wallace 
f.  Henry,  5  Ark.  105.  Cal.— Shay  v. 
Chicago  Clock  Co.,  Ill  Cal.  549,  44  Pae. 
237.  Colo. — Ruth  V.  Smith,  29  Colo.  154, 
68  Pae.  278.  Conn. — Morris  v.  Win- 
chester Co.,  73  Conn.  6S0,  49  Atl.  180; 
Roweu  f.  New  York  N.  H.  R.  Co.,  59 
Conn.  364,  21  Atl.  1073.  Del.— Macklin 
r.  Ruth,  4  Harr.  87.  Fla. — Parkhurst 
r.  Stone,  36  Fla.  463,  18  So.  596.  lU. 
Towner  v.  George  &  Son,  53  111.  168. 
Ky.— Burchett    r.   Herald,   98    Ky.   530, 

33  S.  W.  85.  La. — Olivier  v.  Cannon, 
18  La.  474.  Me. — Wood  v.  Leach,  69 
Me.  555.  N.  Y. — Fullerton  v.  Young, 
46  Misc.  292,  94  N.  Y.  Supp.  511.  N.  C. 
Moore  v.  Mitchell,  61  N.  C.  304.  Pa. 
Corry  r.  Pennsylvania  R.  Co.,  194  Pa. 
516, '45  Atl.  341.  Tex.— Mississippi 
Mills  V.  Bauman,  12  Tex.  Civ.  App.  312, 

34  S.   W.   681. 

[a]  A  judgment  by  default  entered 
by  the  clerk  withoiit  any  authority  from 
the  court  in  an  action  for  damages  for 
trespass  is  erroneous.  Shav  r.  Chicago 
Clock  Co.,  Ill  Cal.  549,  44"Pae.  237. 

76.  As  to  assessment  of  damages  see 
infra,  V,  H. 

77.  Ark. — Thompson  r.  Haislip,  14 
Ark.  220.  Conn. — New  York,  etc.  R.  Co. 
V.  Hungerford,  75  Conn.  76,  52  Atl.  487; 
Sherwood  v.  Haight,  26  Conn.  432.  Fla. 
Parkhurst  v.  Stone,  36  Fla.  463,  18  So. 
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596.  Ga. — Maryland  Cas.  Co.  v.  Lan- 
ham,  124  Ga.  859,  53  S.  E.  395;  Burden 
r.  CarWt,  41  Ga.  76.  111.— Browu  v. 
Gerson,  182  HI.  App.  177;  Reeb  v. 
Bosch,  17  111.  App.  426.  la. — Loeber  v. 
Delahaye,  7  Iowa  478;  Burlington  etc. 
R.  Co."^  V.  Shaw,  5  Iowa  463.  Ky. 
Clarke  f.  Seaton,  18  B.  Mon.  226.  Me. 
Begg  V.  Whittier,  48  Me.  314.  Md. 
Loney  v.  Bailev,  43  Md.  10.  N.  J. 
Creamer  r.  Dikeman,  39  N.  J.  L.  195. 
N.  C— Anthony  r.  Estes,  101  N.  C.  541, 
8  S.  E.  347;  Wynne  V.  Prairie,  86  N.  C. 
73;  Parker  v.  House,  66  N.  C.  374.  S.  C. 
Cable  Piano  Co.  v.  Duncan,  92  S.  C. 
371,  75  S.  E.  552;  Gadsden  v.  Home  F. 
&  C.  Co.,  89  S.  C.  483,  72  S.  E.  15.  Tenn. 
Turner  v.  Carter,  1  Head  520.  Tex. 
Clark  V.  Compton,  15  Tex.  32.  Vt. 
Sheldon  v.  Sheldon,  37  Vt.  152. 

78.  Ark.— Derrick  f.  Cole,  60  Ark. 
394,  30  S.  W.  760.  Conn.— Falken  v. 
Housatonie  R.  Co.,  63  Conn.  258,  27 
Atl.  1117;  Holcomb  v.  Town  of  Win- 
chester, 52  Conn.  447,  52  Am.  Rep.  608. 
Ga. — Lenney  r.  Finlev,  118  Ga.  427,  45 
S.  E.  317.  111.— Plaiff  r.  Pacific  Exp. 
Co.,  251  111.  243,  95  N.  E.  1089;  Cairo, 
etc.  R.  Co.  V.  Holbrook,  72  111.  419. 
Ind.— :\rcKinney  v.  State,  101  Ind.  355. 
Kan. — Union  Pae.  Ry.  Co.  r.  Pillsbury, 
29  Kan.  652.  Tex.— Guest  v.  Rhine,  16 
Tex.  549. 

79.  In  proceeding  for  judgment  on 
pleadings,  see  infra,  VII,  C,  6,  d. 

As  to  writ  of  inquiry,  see  the  title 
"Inquiry,  Writ  of." 

80.  ni. — Varnum  r.  American  B.  & 
T.  Co.,  156  111.  App.  306;  Towarzystwa 
V.  Barczaitis,  139  111.  App.  94;  Williams 
r.  Norton,  135  111.  App.  112;  American 
Mail  Order  Co.  v.  Marsh,  118  111.  App. 
248;  Chicago,  etc.  R.  Co.  V.  Krempel, 
116  111.  App.  253.  Mich.— Mason  v. 
Eevnolds,  33  Mich.  60.  N.  J.— Slack  v. 
Reeder,  30  N.  J.  L.  348.  N.  Y.— Mat- 
hot  v.  Triebel,  102  App.  Div.  426,  92  N. 
Y.     Supp.     512;     Union     Trust     Co.     v. 
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ever,  the  defendant  is  not  entitled  to  such  notice.^^ 

2.  Right  to  Assessment  by  Jury.  —  In  some  jurisdictions  it  is  dis- 
cretionary with  the  court  to  assess  the  damages  with  or  without  the 
intervention  of  a  jury.^^  jj^  other  jurisdictions  the  plaintiff,*^  or 
either  party^*  are  entitled  to  have  the  damages  assessed  by  a  jury, 
and  a  refusal  of  the  court  to  grant  the  request  for  a  jury  is  deemed 
reversible  error.*^  The  failure  to  demand  a  jury  is  a  waiver  of  the 
right  to  have  one.^^ 

The  defaulted  defendant  may  participate  in  the  selection  of  the 
jury.^^  A  defaulted  defendant  may  upon  an  assessment  of  damages 
challenge  a  juror,^^  ask  for  instructions  as  to  the  proper  measure  of 
damages,*^'^  and  preserve  the  rulings  of  the  court  by  a  bill  of  excep- 
tions.^" 


Driggs,  62  App.  Div.  213,  70  N.  Y. 
Snpp.  947;  Citizens'  Savings  Bank  v. 
Bauer,  49  Hun  238,  1  N.  Y.  Supp.  450. 
Ohio. — Fliedner  v.  Eoekefeller,  9  Ohio 
Dec.  (Reprint)  266.  Pa.— Marlin  f. 
Waters,  127  Pa.  177,  17  Atl.  890; 
Thomas  v.  Weiand,  16  Phila.  77.  Wash. 
Eichman  v.  Wenaha  Co.,  74  Wash.  370, 
133  Pac.  467;  Ashcraft  v.  Powers,  22 
Wash.  440,  61  Pac.  161.  Wis.— Brock- 
wav  V.  Newton,  49  Wis.  406,  5  N.  W. 
781;  Northrup  v.  Shepard,  26  Wis.  220. 
See  also  6  Standard  Proc.  820. 

81.  Nuestel  v.  Spokane,  etc.  Ry.  Co., 
27  Idaho  367,  149  Pac.  462;  General 
Lith.  i&  P.  Co.  V.  American  Trust  Co., 
55  Wash.  401,  104  Pac.  608. 

[a]  AVhere  defendant  has  entered  no 
appearance,  it  is  incumbent  upon  him, 
if  he  desires  to  contest  the  amount  of 
damages,  to  be  ready  whenever  the 
plaintiff,  with  the  consent  of  the  court, 
choses  to  have  the  damages  assessed. 
Cairo,  etc.  E.  Co.  v.  Holbrook,  72  HI. 
419. 

82.  Nev.— Ballard  v.  Pureell,  1  Nev. 
342.  N.  H.— Price  V.  Dearborn,  34  N. 
H.  481.  Ore. — Deane  v.  Williamette 
Bridge  Co.,  22  Ore.  167,  29  Pac.  440. 
K.  I.— King  r.  Ehode  Island  Co.,  27  E. 
I.  112,  60  Atl.  837;  Dvson  v.  Ehode  Is- 
land Co.,  25  E.  I.  600,  57  Atl.  771. 
Wash. — Ferguson  v.  Hoshi,  25  Wash. 
664,  66  Pac.   105. 

83.  la. — Preston  v.  Wright,  60  Iowa 
351,  14  N.  W.  352.  Kan.— Goff  r.  Eus- 
sell,  3  Kan.  212.  Me. — Wood  v.  Leach, 
69  Me.  555.  Mass.— Gallagher  v.  Sil- 
berstein,  182  Mass.  20,  64  N.  E.  402. 
Mich.— O 'Flynn  v.  Holmes,  8  Mich.  95. 
Neb. — Bankers  Eeserve  Life  Assn.  v. 
Finn,  64  Neb.  105,  89  N.  W.  672. 

[a]  Where  plaintiff's  reply  is 
stricken  from  the  files,  he  cannot  de- 
mand a  jury  on  the  counterclaim  and 


waive  a  jury  on  the  cause  of  action 
set  forth  in  the  complaint,  but  being 
in  default  he  has  no  right  to  demand  a 
jury.  Clute  Bros.  v.  Hazleton,  51  Iowa 
355,  1  N.  W.  672. 

84.  111. — Pinkel  v.  Domestic  Sewing 
Maeh.  Co.,  89  111.  277;  Eeed  v.  Home, 
73  111.  598;  St.  Louis  R.  Co.  v.  Miller, 
43  111.  199.  Ind. — Briggs  V.  Sneghan, 
45  Ind.  14.  Mich. — O 'Flynn  v.  Holmes, 
8  Mich.  95.  N.  H.— West  r.  Whitney, 
26  N.  H.  314.  N.  J.— Jersey  City  v. 
Chase,  30  N.  J.  L.  233.  N.  Y.— Thomp- 
son V.  Finn,  9  Daly  379.  Ohio.— Slo- 
cum  V.  Swan,  4  Ohio  St.  161. 

85.  Georgia  R.  &  B.  Co.  v.  Pendle- 
ton, 87  Ga.  751,  13  S.  E.  822;  St.  Louis 
etc.  E.  Co.  V.  Miller,  43  111.  199  (action 
of  debt  upon  judgment) ;  Blizzard  v. 
Epkens,  105  111.  App.   117. 

86.  Colo. — Jones  r.  Stevens,  1  Colo. 
67.  Ga.— Elliott  v.  Wilks,  16  Ga.  App. 
466,  85  S.  E.  679.  N.  H.— Price  v. 
Dearborn,  34  N.  H.  481. 

[a]  The  court  being  authorized  by 
statute  to  assess  damages  without  a 
jury,  unless  a  jury  is  demanded,  a  de- 
mand before  default  for  a  trial  by  jury 
cannot  refer  to  the  assessment  of  dam- 
ages, because  defendant  could  not  have 
contemplated  a  judgment  by  default. 
Mann  v.  Brown,  263  111.  394,  105  N.  E. 
328. 

87.  Davis  r.  Wimberly,  86  Ga.  46, 
12  S.  E.   208. 

88.  Yoholo  V.  Mitchell,  2  Stew.  & 
P.    (Ala.)    125. 

89.  Cairo  etc.  R.  Co.  v.  Holbrook,  72 
HI.  419;  Chicago  &  Rock  Island  R.  R. 
Co.  V.  Ward,  16  HI.  522;  Briggs  v.  Sne- 
ghan, 45  Ind.  14.  But  see  Loeber  v. 
Delahaye  &  Co.,  7  Iowa  478,  holding 
that  defendant  being  in  default  is  in  no 
position   to   ask   instructions. 

90.  Plaff  V.  Pacific  Exp.  Co.,  251  111. 
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3.  Nature  of  the  Proof.  —  a.  By  Plaintiff.  —  Upon  defendant 's  de- 
fault in  an  action  for  unliquidated  damages,  the  burden  still  rests  upon 
the  plaintiff  to  prove  that  he  is  entitled  to  greater  than  nominal  dam- 
ages."^ While  it  is  incumbent  upon  the  plaintiff  to  prove  the  amount  for 
M^ich  defendant  is  liable,  it  is  not  ordinarily  necessary  to  offer  proof  as 
to  the  liability,  for  the  liability  is  established  by  the  default,^-  though  the 
court  may,  and  sometimes  does,  in  some  classes  of  cases,  require  proof 
of  the  plaintiff's  alleged  cause  of  action.^^     But  the  damages  proved 


243,  95  N.  E.  1089;  Cairo  etc.  R.  Co.  v. 
Holbrook,  72  111.  419. 

91.  Ala. — Maunrl  v.  Loeb,  87  Ala. 
374,  6  So.  376.  Conn.— Hoyt  v.  New 
York,  N.  H.  &  H.  E.  Co.,  78  Conn.  709, 
63  Atl.  393.  Fla.— West  i:  Fleming,  36 
Fla.  298,  18  So.  587.  Ga.— Cooley  r. 
Tybee  Beach  Co.,  99  Ga.  290,  25  S.  E. 
691.  lU.— Marrone  v.  Ehrat,  175  111. 
App.  649.  N.  Y. — Vorzimer  r.  Shapiro, 
6  Misc.  143,  26  N.  Y.  Supp.  53;  Cobb  v. 
Dunkin,  19  How.  Pr.  164.  N.  C— Allen 
r.  McPhersou,  168  N.  C.  435,  84  S.  E. 
766;  Graves  v.  Cameron,  161  N.  C.  549, 
77  S.  E.  841;  Stockton  v.  Wolverine 
Gold  Min.  Co.,  144  N.  C.  595,  57  S.  E. 
335.  Okla. — Atchison  etc.  R.  Co.  v. 
Lambert,  31  Okla.  300,  121  Pac.  654. 
Tenn.— Warren  r.  Kennedy,  1  Ileisk. 
437.  W.  Va.— Anderson  v.  Doolittle,  38 
W.  Va.  629,  18  S.  E.  724. 

See  snpra,  V,  G,  3,  d. 

[a]  While  "the  default  of  the  de- 
fendant must  be  taken  as  an  admission 
of  all  the  material  issuable  facts  well 
pleaded  in  the  complaint,  nevertheless, 
in  an  action  for  unliquidated  damages 
such  default  is  not  to  be  taken  as  an  ad- 
mission of  value  or  amount.  Whether  the 
finding  be  made  by  the  judge  of  the 
court  or  ascertained  by  a  jury,  testi- 
mony must  first  be  taken."  Ruth  v. 
Smith,  29  Colo.  154,  68  Pac.  278. 

[b]  An  interlocutory  judgment  by 
default  "concludes  as  to  the  existence 
of  plaintiff's  cause  of  action  and  his 
right  to  recover  nominal  damages.  Any 
damages  beyond  that  sum  is  left  an 
open  question  to  be  determined  from 
the  facts  and  attendant  circumstances 
of  the  occurrence."  Blow  v.  Joyner, 
156  N.  C.   140,  72  S.  E.  319. 

[c]  But  the  plaintiff  cannot  show 
special  "damages  not  averred  and  not 
naturally  flowing  from  the  cause  of  ac- 
tion described,  nor  could  the  defend- 
ant on  the  other  hand  have  the  benefit 
of  a  set-off,  recoupment,  or  any  other 
ground  for  the  reduction  of  damages, 
depending  on   some   independent   trans- 
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action  between  the  plaintiff  and  a  third 
person.  Regan  v.  New  York,  etc.  R. 
Co.,  60  Conn.  124,  22  Atl.  503,  25  Am. 
St.  Rep.  306. 

92.  Md.— Betz  v.  Weltv  &  Co.,  116 
Md.  190,  81  Atl.  382.  Neb.— Slater  v. 
Skirving,  51  Neb.  108,  70  N.  W.  493. 
Wis.— Roberts  r.  White,  3  Wis.  414. 

93.  Carter  v.  Dallimore,  2  Sandf.  (N. 
Y.)  222;  Cannadv  v.  Martin,  72  S.  C. 
131,  51   S.  E.  549. 

[a]  The  liability  of  the  sureties  on 
a  bond  being  dependent  thereon,  no 
judgment  by  default  can  be  rendered 
against  them  without  the  production 
of  the  original  bond.  West  v.  Fleming, 
36  Fla.  298,  18  So.  587. 

[b]  In  Georgia  a  default  is  not 
equivalent  to  a  confession  of  plain- 
tiff's cause  of  action.  "The  defend- 
ant, while  in  default,  may  resist,  pas- 
sively, whatever  is  brought  to  attack 
him,  but  cannot  make  a  counter  attack. 
Tliough  not  allowed  to  return  the  fire, 
he  is  not  obliged  to  run,  but  may  stand 
until  he  is  shot  down.  Exceptions  to 
the  general  rule  are  made  by  statute." 
Ilayden  r.  Johnson,  59  Ga.  104.  See 
also  SanTUT  r.  Sayne,  78  Ga.  467. 

fc]  In  New  York,  under  statute,  the 
plaintiff  cannot  recover  a  judgment  by 
default  In  the  municipal  court,  unless 
the  action  is  to  foreclose  a  mechanic's 
lien,  or  is  foundeil  upon  a  contract  and 
a  copy  of  the  verified  complaint  is 
served  on  the  defendant.  People  ex 
rel.  Tlelfer  r.  Walls,  61  Misc.  356,  113 
N.  Y.  Supp.  880.  See  also  Silverman  v. 
Jacobs  Co.,  146  N.  Y.  Sujpp.  1067; 
Anglo-Amer.  Assn.  v.  Slutsky,  116  N. 
Y.  Supp.  31;  Merritt  Co.  v.  Koronsky, 
113   N.   Y.   Supp.   744. 

fd]  Even  though  the  complaint  is 
verified,  the  court  may  in  its  discretion 
require  that  plaintiff  support  his  claim 
by  proof.  Sibley  r.  Weinberg,  116  Wis. 
1^  92  N.  W.  427,  wTiere  the  court,  after 
discussing  the  practice  in  equity  and  in 
New  York  and  Wisconsin  courts,  says; 
"We    think    the    permanence    and   cor- 
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must  be  shown  to  have  been  the  result  of  the  act  or  injury  alleged  in 
the  complaint.^* 

b.  Defendant.  — T\\Q  default  precludes  the  defendant  from  intro- 
ducing evidence  which  is  in  conflict  with  the  admission  made  by  the 
default  and  which  tends  to  controvert  plaintiff's  cause  of  action,95 
except,  in  some  jurisdictions,  where  he  has  given  notice  of  what  he 
intends  to  controvert.^''  Hence,  in  actions  on  contracts  evidence  that 
the  contract  sued  upon  had  never  been  made,  or  that  a  different  con- 
tract existed  between  the  parties,  is  not  admissible.^^     Nor  can  the 


rectness  of  default  judgments  will  be 
enhanced  by  caution  on  the  part  of  cir- 
cuit courts  in  rendering  judgment,  if, 
upon  reading  the  complaint,  there  is 
doubt  as  to  existence  of  the  facts  al- 
leged or  uncertainty  as  to  how  far 
they  are  true;  and  that  such  courts  do 
not  commit  error,  but  should  rather  be 
commended,  in  declining  to  enter  judg- 
ment until  such  doubts  and  uncertain- 
ties have  been  removed.  Such  function, 
involving  as  its  does  a  wise  judicial 
discretion,  will  not,  when  exercised 
against  the  rendition  of  judgments,  be 
reviewed  by  this  court  except  in  ex- 
treme cases  showing  clearly  that  such 
discretion  has  been  abused." 

[e]  Where  the  verification  is  upon 
information  alone,  the  court  may  re- 
quire evidence  of  the  truth  of  the  al- 
legations of  the  complaint.  Didier  v. 
Warner  &  Ocean  Navig.  Co.,  1  Code 
Eep.   (N.  Y.)    42. 

94,  A  judgment  for  substantial  dam- 
ages cannot  be  rendered  where  the  neg- 
ligence which  caused  the  damages  is 
not  alleged  in  the  complaint.  Seltzer 
V.  Davenport  Fire  Arms  Co.,  74  Conn. 
46,  49   Atl.  852. 

95.  Ala. — Dunlap  r.  Horton,  49  Ala. 
412.  Mo. — Brown  Const.  Co.  v.  Mac- 
Arthur  Bros.  Co.,  236  Mo.  41,  139  S. 
W.  104.  N.  Y.— Foster  v.  Smith,  10 
Wend.  377.  N.  C— Lee  v.  Knapp,  90 
N.  C.  171;  Garrard  v.  Dollar,  49  N.  C. 
175,  67  Am.  Dec.  271.  Tenn.— Turner 
V.  Carter,  1  Head  520. 

[a J  After  judgment  by  default  the 
only  question  to  be  inquired  into  is  as 
to  the  amount  of  damages.  No  evidence 
can  be  introduced  which  goes  to  the 
defense  of  the  judgment,  or  which 
tends  to  relieve  defendant  entirely  of 
liability.  Spark's  v.  Reeves  &  Co.,  165 
Ala.   352,  51  So.   574. 

[b]  A  default  "admits  all  the  ma- 
terial averments  properly  set  forth  in 
the  complaint,  and  of  course  everything 
essential  to  establish  the  right  of  the 


plaintiff  to  recover.  Any  testimony, 
therefore,  tending  to  prove  that  no 
right  of  action  existed,  or  denying  the 
cause  of  action,  is  irrelevant  and  inad- 
missible." Farmer-Cole  Plumbing  Co. 
V.  Wilson  Hotel  Co.,  168  N.  C.  577,  84 
S.  E.   1008. 

[c]  The  defense  of  pajrment  is  re- 
quired to  be  pleaded  and  no  evidence 
of  such  defense  can  be  introduced  by 
a  defendant  who  is  in  default.  State  f. 
Quillen  <Tex.  Civ.  App.),  115  S.  W. 
660.  But  see  Willson  v.  Willson,  25  N". 
H.  229,  57  Am.  Dec.  320,  holding,  that 
after  a  default  the  defendant  may  in- 
troduce evidence  tending  to  prove  an 
adjustment  or  payment  of  the  damages. 

[d]  Set-Off.— The  defendant  is  "not 
entitled  to  introduce  evidence  in  sup- 
port of  his  declaration  in  set-off  upon 
a  hearing  for  an  assessment  of  damages 
after  a  default.  The  declaration  in  set- 
off was  in  the  nature  of  an  independent 
claim.  ...  On  the  defendant's  default 
he  lost  his  right  to  prosecute  it." 
Barnes  v.  Squier,  193  Mass.  21,  78  N.  E. 
731. 

96.  Conn.    Gen.    St.,    1902,    §742. 

[a]  On  a  hearing  in  damages,  al- 
leged to  have  been  caused  by  defend- 
ant's negligence  it  is  "competent  for 
the  defendants  to  prove  any  fact  or 
circumstance  tending  to  show  that  the 
injury  was  not  oceassioned  wholly  or 
at  all  by  their  negligence,  but  was  oc- 
casioned wholly  or  in  part  by  the  neg- 
ligence of  the  plaintiffs."  Crane  v. 
Eastern  Transportation  Line,  48  Conn. 
361;  Batchelder  v.  Bartholomew,  44 
Conn.  494. 

[b]  The  defense  of  res  adjudicata 
is  available  upon  a  hearing  in  damages. 
Brennan  r.  Berlin  Iron  Bridge  Co.,  71 
Conn.  479,  42  Atl.  62;j. 

97.  Lambert  v.  Sanford,  55  Conn. 
437,   12   Atl.   519. 

[a]  An  agreement  in  writing  show- 
ing that  the  notes  sued  upon  should 
not  be  paid  in  money,  cannot  be  intro- 
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defaulted  defendant  in  an  action  for  labor  performed  introduce  evi- 
dence to  show  that  the  work  was  improperly  done.^^  In  an  action  for 
goods  sold  and  delivered  the  defendant  after  default  may  contest  only 
the  value  of  the  goods.''^  The  defendant  is  not  permitted  to  show  that 
the  unlawful  taking  of  property  alleged  in  the  complaint  took  place 
in  his  absence/  or  to  prove  in  an  action  of  trespass  that  his  entry  was 
under  color  of  title.^  The  defaulted  defendant  is  restricted  in  his 
proof  to  the  amount  of  the  damages.^  For  that  purpose  he  has  the 
right  to  cross-examine  plaintiff's  witnesses,*  and  in  a  few  jurisdictions 


duced  by  defendant  in  default^  on  the 
assessment  of  damages,  for  it  is  "  not 
an  offer  to  reduce  the  damages  by  show- 
ing payments  .  .  .  but  an  offer  to  show 
a  separate  writing  by  virtue  of  which 
the  damages  would  be  less.  The  notes 
which  constituted  the  cause  of  action 
determined  the  extent  of  the  recovery, 
and  reduced  the  process  of  assessment 
to  a  mere  computation."  Granite  etc. 
Co.  V.  Parry,  84  Vt.  159,  78  Atl.  789. 

98.  Jerseyville  Shoe  Mfg.  Co.  v.  Bell, 
125  111.  App.  496. 

99.  Lee  v.  Knapp,  90  N.  C.  171. 

1.  Warren  v.  Kennedy,  1  Heisk. 
(Tenn.)    437. 

2.  Utley  V.  Clark-Gardner  Min,  Co., 
4  Colo.  369. 

3.  Conn, — Martin  v.  New  York  &  N. 
E.  R.  Co.,  62  Conn.  331,  25  Atl.  239. 
Fla.— Euss  V.  Gilbert,  19  Fla.  54.  lU. 
Plaff  V.  Pacific  Exp.  Co.,  251  111.  243, 
95  N.  E.  1089.  Mo.— Laclede  L.  &  I. 
Co.  V.  Creason,  264  Mo.  452,  175  S.  W. 
55.  N.  H.— Willson  v.  Willson,  25  N. 
H.  229,  57  Am.  Dee.  320.  P.  R.— Car- 
bonell  V.  Registrar,  17  Porto  Rico   137. 

[a]  "Upon  the  subject  of  the  judg- 
ment to  be  rendered  the  defendant  has 
a  right  to  appear  and  be  heard,  and 
to  contest  all  the  elements  upon  which 
the  plaintiff  should  claim  a  right  to  a 
judgment  for  any  thing  more  than  nom- 
inal damages."  Sheldon  v.  Sheldon,  37 
Vt.   152. 

[b]  In  the  investigation  of  the 
question  of  the  amount  of  plaintiff's 
damages,  the  defendant  has  the  right 
to  participate  only  for  the  purj^ose  of 
reducing  the  recovery.  Foreman  Shoe 
Co.  V.  Lewis  &  Co.,  191  111.  155,  60  N. 
E.  971. 

[c]  A  "judgment  by  default  admits 
the  cause  of  action  and.  the  material  and 
traversable  averments,  and  that  some- 
thing is  due  the  plaintiff,  but  leaves 
the  amount  open  to  be  determined  by 
the  proof;  that  in  the  assessment  of 
the    damages    the    defendant    may    ap- 
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pear  and  demand  a  trial  by  a  jury; 
that  he  may  cross-examine  the  witnesses 
called  by  the  plaintiff";  that  he  may  call 
other  witnesses  and  prove  any  matter 
which  properly  goes  to  extenuate  or 
mitigate  the  damages;  that  he  may 
prove  all  the  facts  and  circumstances 
relating  to  any  immediate  provocation, 
which,  in  judgment  of  the  law,  tends 
to  mitigate  damages;  .  .  .  that  he  may 
b}'  himself  and  counsel  argue  the  ques- 
tion of  damages;  that  he  may  move 
for  a  new  trial;  that  he  may  reserve 
by  bill  of  exceptions  any  question  af- 
fecting the  assessment  of  damages;  but 
that  the  right  of  a  defendant  in  an  in- 
quest of  damages  does  not  extend  so 
far  as  to  allow  him  to  introduce  a  sub- 
stanti^e  defense,  but,  subject  to  this 
qualification,  he  may  show  that  the 
plaintiff  has  no  legal  claim  to  any  but 
nominal  damages."  Briggs  v.  Sneghan, 
45  Ind.  14. 

4.  Colo. — Howe  V.  People,  7  Colo. 
App.  535,  44  Pac.  512.  Ga.— Pittman 
r.  Colbert,  120  Ga.  341,  47  S.  E.  948. 
111.— Plaff  V.  Pacific  Exp.  Co.,  251  111. 
243,  95  N.  E.  1089;  Loellke  i:  Grant, 
120  111.  App.  74;  Cairo,  etc.  R.  Co.  v. 
Holbrook,  72  111.  419;  Chicago  &  Rock 
Island  E.  R.  Co.  v.  Ward,  16  111.  522. 
Okla. — St.  Louis,  etc.  R.  Co.  f.  Zum- 
walt,  31  Okla.  159,  120  Pac.  640. 

[a]  Although  the  defendant  has 
filed  no  answer,  he  is  "entitled  to 
participate  in  the  selection  of  the  jury 
to  try  the  case  brought  against  him, 
and  to  cross-examine  any  witnesses  in- 
troduced by  the  plaintiff.  While  he 
could  not  introduce  testimony  in  his 
own  behalf,  he  had  a  right  to  stand 
by  and  see  that  the  plaintiff  made  out 
such  a  case  as  would  entitle  him  to 
recover."  Davis  v.  Wimberlv,  86  Ga. 
46,  12  S.  E.  208. 

[b]  But  a  defaulted  defendant  must 
confine  his  cross-examination  to  the 
amount  of  damages.  First  Nat.  Bank 
V.  Miller,   235  111.  135,  85  N.  E.   312. 
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he  may  introdncG  evidence  in  his  own  behalf  on  this  question.^ 
4.  Verdict  and  Findings."  —  The  jury  having  been  called  upon  to 
assess  the  damages  only,  a  verdict  finding  for  the  defendant  must  be 
disregarded.^  The  parties  are  not  entitled  to  special  findings  as  there 
IS  no  issue  but  the  amount  of  damages.^  The  assessment  may  be  set 
aside  on  motion,^  and  a  bill  of  exceptions  is  not  essential  to  such 
motion  but  it  may  be  made  upon  affidavits.^''  But  the  verdict  of  the 
jury  will  not  be  set  aside  unless  it  clearly  appears  that  injustice  has 
been  done." 

I.  Rendition  and  Entry.^^  —  ^  ^{y^q  of  Rendition.  —  The  judg- 
ment ordinarily  should  be  rendered  in  term  time,^^  and  a  judgment  by 
default  rendered  pursuant  to  an  invalid  order  of  adjournment  is  void 
for  want  of  jurisdiction.^*  A  judgment  by  default  may  be  rendered 
before  the  case  is  reached  on  the  regular  call.^^  Such  a  judgment  may 
be  entered  by  the  court  nunc  pro  tunc.^*^  The  right  to  enter  a  default 
judgment  may  be  lost  by  plaintiff's  laches.^^ 

Where  no  assessment  of  damages  is  required,  the  judgment  by  default 
may  be  rendered  at  any  time,^^  unless  it  is  provided  by  statute  that 
a  certain  period  of  time  must  intervene  between  the  entry  of  the  de- 


5.  Ga.— Pittman  r.  Colbert,  120  Ga. 
341,  47  S.  E.  948.  111.— Plaflf  v.  Pacific 
Exp.  Co.,  251  111.  243,  95  N.  E.  1089; 
Cairo,  etc.  K.  Co.  v.  Holbrook,  72  111. 
419;  Chicago  &  Eock  Island  E.  E.  Co. 
V.  Ward,  16  111.  522;  Loellke  v.  Grant, 
120  111.  App.  74.  Okla.— St.  Louis,  etc. 
E.  Co.  r.  Zumwalt,  31  Okla.  159,  120 
Pac.  640. 

6.  See  generally  the  titles  "Find- 
ings and  Conclusions;"  "Inquiry,  Writ 
of;"  "Special  Interrogatories  to 
Juries ;  "    "  Verdict. ' ' 

7.  lU.— Flora  v.  Fields,  156  111.  App. 
341.  Ind.— Ellis  v.  State,  2  Ind.  262. 
S.  C. — Eeigne  v.  Dewees,  2  Bay  405. 

[a]  "The  verdict  of  guilty  has  no 
proper  place  in  the  assessment  of  dam- 
ages, but  it  may  be  rejected  as  sur- 
plusage without  affecting  the  assess- 
ment." Chicago,  etc.  E.  Co.  t'.  Krem- 
pel,  116  HI.  App.  253. 

8.  Vuilleumier  v.  Oregon,  etc.  Co., 
55  Ore.  129,  105  Pac.  706. 

9.  Wanack  v.  People,  187  III.  116,  58 
N.  E.  242. 

10.  City  Trust  Co.  v.  American 
Brewing  Co.,  88  App.  Div.  383,  84  N. 
Y.   Supp.   771. 

[a]  Where  a  party  is  dissatisfied 
with  the  assessment  of  damages,  the 
proper  practice  is  to  file  affidavits 
showing  all  the  evidence  heard  and 
ask  that  the  assessment  be  set  aside. 
Motsinger  v,  Coleman,  16  111.  71, 


11.  Weber  v.  International  E.  Co., 
57   Misc.   157,   107   N.   Y.   Supp.   965. 

12.  Of  judgments  generally,  see 
infra,  X. 

13.  ni.— Cook  V.  Forest,  18  HI.  581. 
La. — State  ex  rel.  Weber  r.  Billings,  23 
La.  Ann.  798.  Pa. — Sauer  r.  Martin, 
9  Kulp  483.  Wis.— McConkey  v.  Mc- 
Craney,   71   Wis.   576,   37  N.   W.   822. 

14.  Martin  v.  Scott,  118  Ga.  149,  44 
S.  E.   974. 

15.  Ind. — Blair  v.  Manson,  9  Ind. 
357.  Ind.  Ter. — Martin  v.  Berrv,  1  Ind. 
Ter.  399,  37  S.  W.  835.  la.— Brenner 
&  Co.  r.  Gundershiemer,  14  Iowa  82. 
Kan. — Leonard  v.  Hargis,  58  Kan.  40, 
48  Pac.  586.  Mo.— Matthews  v.  Cook, 
35  Mo.  286.  N.  C— Dell  School  v. 
Peirce,  163  N.  C.  424,  79  S.  E.  87. 

[a]  But  see  Kupferle  r.  Merchants' 
Nat.  Bank,  32  Ark.  717,  holding  that 
where  a  cause  is  set  for  hearing  on  a 
particular  day  a  judgment  by  default 
cannot   be   entered   before   that   day. 

16.  Lanyon  v.  Michigan  Buggv  Co., 
94  111.  App.  243;  Monarch  r.  Brey,  106 
Ky.  688,  51  S.  W.  191. 

As  to  nunc  pro  tunc  judgments  gen- 
erally, see  infra,  X,  C. 

17.'  Crocker  v.  Bergh,  118  Minn.  316, 
136  N.  W.  737. 

18.  Colo. — Adamson  r.  Bergen,  15 
Colo.  App.  396,  62  Pac.  629.  Kan. 
Leonard  v.  Hargis,  58  Kan.  40,  48  Pac. 
586.    Mass.— Coolidge  v.  Cary,  14  Mass. 
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fault  and  the  rendition  of  the  final  judgment.^^  In  the  absence  of  such 
statute  judgment  may  be  rendered  on  the  day  of  entry  of  the  default,-" 
and  no  notice  of  the  application  for  judgment  is  required  to  be  given.-^ 
In  some  jurisdictions  a  default  judgment  cannot  be  entered  during  the 
appearance  term  but  may  be  properly  entered  at  the  first  succeeding 
term.--  In  other  jurisdictions  such  a  judgment  may  be  taken  on  any 
day  of  the  appearance  term  after  the  first,^^  or  other  specified  day 
thereof.-* 

Where  the  amount  of  recovery  is  to  he  ascertained  by  proof  in  a  num- 
ber of  jurisdictions  no  judgment  by  default  can  be  rendered  until  the 
next  succeeding  term  after  the  entry  of  the  default. ^^ 

2.  Entry  by  Clerk.^^  —  The  entry  of  a  default  judgment  by  the 
clerk  is  a  summary  proceeding  in  derogation  of  the  common  law,  and 
he  must  therefore  strictly  conform  to  the  pro^nsions  of  the  statute 
or  his  proceedings  will  be  without  binding  force. -^  In  some  juris- 
dictions the  clerk  of  the  court  is  authorized  to  render  a  final  judg- 


115.  N,  C— Scott  V.  Mutual  Reserve 
Life  Assn.,  137  N.  C.  515,  50  S.  E.  221. 
[a]  A  statutory  provision  that  the 
clerk  must  enter  the  judgment  "im- 
mediately" after  entering  the  default 
of  the  defendant  is  merely  directory. 
Edwards  r.  Hellings,  103  Cal.  204,*  37 
Pac.   218. 

19.  Taney  r.  Meilleur,  35  La.  Ann. 
117;  Ward  v.  Graves,  11  La.  Ann.  116; 
Wheat  r.  Davidson,  2  Tex.  196. 

20.  Reed  r.  Nicholson,  158  Mo.  624, 
59  S.  W.  977. 

21.  Minn. — Heinrich  r.  Englund,  34 
Minn.  395,  26  N.  W.  122.  Neb.— Mc- 
Brien  v.  Rilev,  38  Neb.  561,  57  N.  W. 
385.  N.  Y.— Kimball  r.  Knights,  18 
Wend.  657;  Dix  v.  Palmer,  5  How.  Pr. 
233.  S.  D.— Searles  v.  Lawrence,  8  S. 
D.  11,  65  N.  W.  34. 

22.  O'Hara  r.  MacConnell,  93  U.  S. 
150,  23  L.  ed.  .840;  Griffin  v.  Wilson,  19 
Ala.   27. 

[a]  The  entry  of  appearance  by  a 
defendant  not  personally  served  is  only 
equivalent  to  service  of  process,  defend- 
ant not  being  required  to  plead  at  the 
same  term,  and  a  default  entered 
against  the  defendant  at  the  appear- 
ance term  is  premature  and,  therefore, 
erroneous.  Leopold  v.  Steel,  41  111. 
App.   17. 

23.  Reed  v.  Spayde,  56  Ind.  394; 
Mailhouse  v.  Inloes,  18  Md.  328. 

24.  McKay  v.  Barlow  (Tex.  Civ. 
App.),  18  S.  W.  650,  second  day. 

[a]  Where  under  the  statute  a  de- 
fault judgment  may  be  entered  after 
the  first  four  days  of  the  appearance 
term,    provided    that    the    complaint    is 
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filed,  and  the  summons  is  served  ten 
days  before  the  return  day,  a  default 
cannot  be  entered  at  such  term  if  the 
complaint  is  not  filed  in  time  although 
the  summons  had  been  served  in  due 
time.     Black  r.  Johns,  68  Pa.  83. 

25.  U.  S.— O'Hara  v.  McConnell,  93 
U.  S.  150,  23  L.  ed.  840.  Ala.— Falk 
r.  Reese,  19  Ala.  240.  Del.— Green  r. 
Wilmington  Trust  Co.,  2  Boyce  585,  83 
Atl.  935.  Ga. — Harrell  r.  Davis  Wagon 
Co.,  140  Ga.  127,  78  S.  E.  713;  Welch 
r.  Singleton,  95  Ga.  519,  20  S.  E.  496. 
HI.— Culver  V.  Phelps,  130  111.  217,  22 
N.  E.  809;  Collins  r.  Tuttle,  24  HI.  623. 
la.— Walters  r.  Blake,.  100  Iowa  521,  69 
N.  W.  879.  Md. — Darnall  v.  Harrison, 
1  Harr.  &  J.  137.  Mass.— Thayer  r. 
Tyler,  10  Gray  164.  Mo.— Morris  v. 
Horrell,  35  Mo.  467;  Davis  v.  Robin- 
son, 126  Mo.  App.  293,  162  S.  W.  1048. 
N.  J.— :Miller  r.  Halsey,  16  N.  J.  L. 
63.  N.  C— Dell  School  f.  Peirce,  163 
N.  C.  424,  79  S.  E.  687;  Crawford  v. 
Wilmington  Bank,  61  N.  C.  136.  Ohio. 
Bovles  r.  Hovt,  2  Ohio  Dec.  376.  Tenn. 
Ross  V.  Meek,  93  Tenn.  666,  28  S.  W. 
20. 

26.  Power  of  clerk  to  enter  default 
or  interlocutory  judgment  by  default 
see  supra,  V,  F,  3. 

27.  Ark. — Files  v.  Robinson  &  Co., 
30  Ark.  487.  Cal.— Shay  v.  Chicago 
Clock  Co.,  Ill  Cal.  549,  44  Pac.  237; 
Curry  r.  Roundtree,  51  Cal.  184;  Kelly 
f.  Van  Austin,  17  Cal.  564;  Winston 
■V.  Idaho  Hard.  Co.,  23  Cal.  App.  211, 
137  Pac.  601.  Fla.— Stringfellow  v. 
A.iax  Rubber  Co.,  67  Fla.  317,  64  So. 
947;    Cosmopolitan    Ins.     Co.    v.     Boat- 
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ment  by  default  in  actions  upon  contract  for  the  recovery  of  a  sum 
certain,^^  and  in  all  other  cases  application  for  judgment  by  default 
must  be  made  to  the  court.-^  In  the  absence  of  personal  service  of 
process  the  clerk  has  no  power  to  enter  a  default  judgment  except 
by  order  of  the  court.^°     The  action  of  the  clerk  in  entering  a  judg- 


wright,  59  Fla.  232,  51  So.  540;  Regis- 
ter V.  Pnngle  Bros.,  58  Fla.  355,  50  So. 
584;  Eopes  v.  Snyder  Harris  Bassett 
Co.,  37  Fla.  529,  20  So.  535.  Mont. 
Palmer  v.  Mc Master,  8  Mont.  186,  19 
Pac.  585.  Wis. — Spencer  v.  Osberg,  152 
Wis.  399,  140  N.  W.  67;  Holmes  v. 
Lewis,  2  Wis.  83.  Wyo. — Bertagnolli 
Bros.  V.  Bertagnolli,  148  Pac.  374, 

[a]  "The  clerk  derives  all  his  pow- 
ers from  the  statute,  and  as  they  are 
special  no  intendments  are  to  be  made 
in  support  of  his  act,  but  in  each  ease 
it  must  appear  that  what  he  did  was 
within  the  authority  conferred  upon 
him  bv  the  statute."  Providence,  etc. 
Co.  T.'Prader,  32  Cal.  634. 

[b]  And  where  the  instances  in 
which  a  default  may  be  entered  by  the 
clerk  are  enumerated  in  the  statute,  it 
excludes  all  other  instances  and  a  de- 
fault entered  by  him  in  a  case  which 
does  not  come  within  the  statute  is 
without  authority.  Eehfeld  v.  Balti- 
more &  O.  R.  Co.,  187  Fed.  810,  109 
C.  C.  A.  570. 

[c]  An  appearance  in  an  action  be- 
fore the  time  to  plead  has  expired, 
gives  the  clerk  jurisdiction  to  enter 
judgment  upon  default  in  the  same 
manner  as  though  there  had  been  per- 
sonal service.  Egan  v.  Sengpiel,  46 
Wis.  703,  1  N.  W.  467. 

[d]  Where  the  clerk  has  no  author- 
ity to  enter  a  judgment  by  default,  or 
awards  a  relief,  which  he  is  not  author- 
ized to  afford,  such  judgment  is  void, 
but  a  judgment  for  an  amount  in  ex- 
cess of  the  demand  in  the  complaint  is 
merely  erroneous  and  not  void.  Bond 
V.  Pacheco,  30  Cal.  530. 

28.  Cal.— People  v.  Weil,  53  Cal. 
253;  Moore  v.  Fredericks,  24  Cal.  App. 
536,  141  Pac.  1049.  Colo.— Griffing  v. 
Smith,  26  Colo.  App.  220,  142  Pac.  202. 
Fla. — Gamble  v.  Jacksonville,  etc.  R.  R. 
Co.,  14  Fla.  226.  Minn.— Heinrich  v. 
Englund,  34  Minn.  395,  26  N.  W.  122; 
Skillman  v.  Greenwood,  15  Minn.  102. 
Mont.— Sperling  v.  Calfee,  7  Mont.  514, 
19  Pac.  204.  N.  Y.— Bullard  v.  Sher- 
wood, 85  N.  Y.  253;  Augner  v.  Mayor, 
etc.,  14  App.  Div.  461,  43  N.  Y.  Supp. 
803;    Livingston    v.    Conner,     7     Wend. 


521.     Wis. — Lathrop  r.  Snyder,  17  Wis. 
110. 

[a]  Where  the  demand  sued  upon  is 
one  upon  contract,  express  or  implied, 
or  damages,  the  clerk  is  empowered  to 
enter  a  default  and  judgment.  Esden 
V.  May,  37  Nev.  305,  142  Pac.  530. 

[b]  The  final  judgment  by  default 
entered  by  the  clerk  pursuant  to  a  stat- 
ute "should  set  forth  fully  what  evi- 
dence was  produced  by  the  plaintiff. 
The  mere  fact  of  filing  an  affidavit 
where  the  judgment  entry  does  not 
show  that  it  was  considered  by  the 
clerk,  or  was  the  basis  of  the  judgment, 
is  insufiicient. "  Blount  V.  Gallaher,  22 
Fla.  92. 

29.  People  v.  Weil,  53  Cal.  253, 

[a]  While  at  common  law  actions 
against  a  carrier  could  be  brought 
either  ex  contractu  or  ex  delicto  at  the 
option  of  the  pleader,  under  the  code 
system  of  pleading,  they  are  consid- 
ered actions  in  tort,  and  in  such  ac- 
tions application  for  a  judgment  by  de- 
fault must  be  made  to  the  court.  Flynn 
r.  Hudson  River  R.  R.  Co.,  6  How.  Pr. 
(N.  Y.)  308. 

[b]  "The  form  of  notice  in  the 
summons  will  confer  no  right  upon  a 
plaintiff  to  enter  judgment  without  ap- 
plication to  the  court,  when  application 
is  necessary  by  the  form  of  the  com- 
plaint; and,  by  analogy  of  reasoning 
,  .  .  a  plaintiff  is  entitled  to  judg- 
ment, without  application  to  the  court, 
notwithstanding  the  form  of  notice  in 
the  summons,  when  such  application  is 
unnecessary  under  the  form  of  the  com- 
plaint." Heinrich  v.  Englund,  34  Minn. 
395,  26  N,  W.  122. 

30.  Marshall  v.  Eavisies,  22  Fla. 
583;  McConkey  v.  MeCraney,  71  Wis. 
576,  37  N.  W.  822;  Morrison  v.  Austin, 
14  Wis.  601. 

[a]  Where  the  record  shows  that  the 
service  of  the  summons  and  complaint 
was  void,  not  having  been  made  in  ac- 
cordance with  the  requirements  of  the 
statute  pertaining  to  service  on  a  de- 
fendant who  cannot  be  found,  and  the 
clerk  under  the  statute  had  no  author- 
ity to  enter  judgment  out  of  term,  had 
the  service  been  made  as  required  by 
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ment  by  default  is  in  some  cases  held  to  be  the  action  of  the  coiirt.^^ 
3.  Application  to  Court.  —  Where  judgment  is  to  be  rendered  by 
the  court  the  plaintiff  must  make  application  for  the  rendition  of  such 
judgment,"^  and  the  judgment,  as  a  rule,  must  be  rendered  in  open 
court.^^ 

Notice  Thereof.  — The  defaulted  defendant  ordinarily  is  not  entitled 
to  notice  of  hearing  if  the  application  for  judgment  be  by  default.^* 
J.  Form  and  Sufficiency.'^  —  1.  In  General.  —  The  judgment 
by  default  should  be  in  the  ordinary  form,^*^  but  findings  in  such 
cases  are  not  necessary  and  they  do  not  constitute  a  part  of  the  judg- 
ment roll.^^  The  judgment  must  show  the  persons  in  whose  favor  it 
is  rendered.'® 


statute  the  clerk  has  no  power  to  enter 
a  judgment  by  default  out  of  term.  Me- 
Conkey  v.  McCraney,  71  Wis.  576,  37 
N.  W.   822. 

31.  Taylor  v.  Smith  (Tenn.  Ch.),  36 
S.  W.  970. 

[a]  The  act  of  the  clerk  in  enter- 
ing a  judgment  by  default  "is  a  judi- 
cial determination  of  the  question  of 
service,  and,  until  set  aside  or  re- 
vei'sed,  as  conclusive  upon  the  parties 
as  if  it  had  been  made  by  the  judge 
himself."  Kipp  v.  FuUerton,  4  Minn. 
473. 

32.  Conn.— New  York,  N.  H.  &  H. 
E.  Co.  V.  Hungerford,  75  Conn.  76,  52 
Atl.  487.  Qa.— Tippin  r.  Whitehead, 
66  Ga.  688.  Ky.— Nicholas's  Exrs.  r. 
Caldwell,  2  Bibb  545.  Mass. — Lucy  v. 
Bowling,  114  Mass.  92.  Minn. — Eey- 
nolds  V.  La  Crosse,  etc.  Co.,  10  Minn. 
178.  N.  Y.— Matter  of  Scharmann,  49 
App.  Div.  278,  63  N.  Y.  Supp.  267; 
Fayerweather  v.  Tucker,  11  N.  Y.  Supp. 
39;  Horton  r.  La  Due,  59  How.  Pr.  454. 
Okla. — St.  Louis,  etc.  Co.  v.  Zumwalt, 
31  Okla.  159,  120  Pac.  640.  Pa.— Brun- 
dred  v.  Egbert,  164  Pa.  615,  30  Atl. 
503.  S.  C— Adams  v.  Agnew,  15  S.  C. 
36. 

33.  La. — Laurent  T.  Beelman,  30  La. 
Ann.  363.  N.  Y.— Aymar  v.  Chace,  12 
Barb.  301.  N.  C— Branch  v.  Walker, 
92  N.  C.  87. 

But  see  Nuestel  v.  Spokane,  etc.  Ev. 
Co.,  27  Idaho  367,  149  Pac.  462;  Wash- 
ington Land  Co.  v.  Weiser  Nat.  Bank, 
26  Idaho  717,  146  Pac.  116. 

34.  Cal.— Title  Ins.,  etc.  Co.  v.  King 
Land,  etc.  Co.,  162  Cal.  44,  120  Pac. 
1066.  ni.— Eyerson  v.  Crawford  L.  & 
C.  Co.,  187  111.  App.  640.  Mass.— Thay- 
er V.  Tyler,  10  Gray  164.  Mo. — Evans 
V-  Bowlin,  9  Mo.  406.  Neb.— McBrien 
V.   Eiley,   38   Neb.   561,  57   N.   W.   385. 
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Ohio. — Mather  v.  Gallia  Furnace  Co.,  2 
Ohio  Dec.   (Eeprint)   94. 

As  to  notice  of  proceeding  for  assess- 
ment of  damages,  see  supra,  V,  H,  1. 

[a J  A  "defendant,  whose  demurrer 
to  the  complaint  has  been  overruled, 
and  who  fails  to  answer  within  the 
time  prescribed  by  the  rules  of  court, 
is  not  entitled  to  notice  of  a  motion 
to  declare  him  in  default  or  of  a  mo- 
tion requesting  permission  to  the  plain- 
tiff to  prove  his  case.  When  defendant 
has  failed  to  file  his  answer  within 
the  time  prescribed,  he  is  already  in 
default  by  operation  of  law  and  the 
plaintiff  may  proceed  to  prove  his  case 
without  further  notice  to  him."  Duran 
V.  Arboleda,  20  Phil.  Tsl.  253. 

[b]  And  where  defendant's  demur- 
rer is  stricken  out  as  frivolous,  he 
"cannot  complain  that  he  had  no  notice 
of  the  trial,  or  rather  of  the  proving 
of  plaintiff's  cause  of  action,  and  of 
the  taking  of  the  judgment  against 
him.  He  was  not  entitled  to  notice 
thereof."  Duncan  v.  Duncan,  93  S.  C. 
487,  76  S.  E.  1099. 

35.  Form  and  sufficiency  of  judg- 
ments generally  see   infra,  XL 

36.  Hoehne^-.  Trugillo,  1  Colo.  161, 
91   Am.  Dec.   703. 

[a]  An  order  of  the  court  authoriz- 
ing the  plaintiff's  attorney  to  enter  a 
judgment  by  default,  and  the  entry  of 
such  judgment  pursuant  to  the  order, 
are  tantamount  to  the  entry  of  a  judg- 
ment by  the  court.  Tift  r.  Keaton,  78 
Ga.  235,  2  S.  E.  690. 

37.  In  re  Cook,  77  Cal.  220,  17  Pac. 
923,  19  Pac.  431.  See  8  Staxd.\rd 
Proc.  997. 

38.  A  judgment  by  default  in  favor 
of  a  partnership  cannot  be  Sustained 
unless  the  names  of  the  partners  ap- 
pear of  record.    Simmons  v,  Titche,  102 
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2.  Record  and  Recitals.  —  The  record  of  a  default  judgment  must 
show  that  the  jurisdiction  of  the  court  had  been  acquired  by  service 
of  process  in  conformity  with  the  statute,^^  and  that  such  fact  was 
established  by  sufficient  proof.*"  Recitals  in  the  record  that  the  de- 
fendant appeared  in  the  action  and  that  his  default  was  entered  for 
failure  to  plead,  prima  facie  show  that  the  court  had  jurisdiction  of 
the  person  of  the  defendant,  secured  by  a  general  appearance,  and 


Ala.  317,  14  So.  786.  But  if  defendant 
who  appeared  in  the  action  fails  to 
object  to  such  defect,  he  will  be  deemed 
to  have  waived  it.  Moore  v.  Watts, 
81  Ala.  261,  2  So.  278. 

39.  Ala.— Shapard  r.  Lewis,  59  Ala. 
606;  Connoly  r.  Alabama,  etc.  R.  Co., 
29  Ala.  373.  Ind. — Cochnower  r.  Coch- 
nower,  27  Ind.  253.  Wis. — Grantier  v. 
Rosecrance,  27  Wis.  488. 

[a]  When  "judgment  is  taken  by- 
default,  the  judgment  recovered  should 
show  that  service  of  process  has  been 
duly  made."  Leach  v.  Adams,  21  Ind. 
App.  547,  52  N.  E.  813. 

[b]  A  recital  in  a  judgment  ren- 
dered by  default  to  the  effect  that  the 
defendant  had  been  duly  served  with 
summons  is  insufEicient  to  uphold  the 
judgment,  where  the  record  discloses 
that  the  service  was  not  such  as  to 
warrant  the  entry  of  a  judgment  by 
default.  Globe  Rutgers  Ins.  Co.  v. 
Sa:y1e,  107  Miss.  169,  65  So.  125. 

[c]  The  recital  of  a  judgment-entry 
in  an  action  commenced  by  attachment 
against  a  non-resident  defendant,  that 
notice  was  given  as  required  by  law, 
will  not  sustain  a  judgment  bv  default. 
Meyer  r.  Keith,  99  Ala.  519,  13  So. 
500. 

[d]  A  recital  in  a  judgment  by  de- 
fault that  the  defendant  estate  was 
duly  cited  and  failed  to  appear,  does 
not  afford  any  presumption  in  favor  of 
service,  as  an  estate  is  not  an  entity, 
and  without  service  on  the  representa- 
tive of  the  estate,  the  judgment  is 
void.  Perrv  v.  Whiting,  56  Tex.  Civ. 
App.  550,  121  S.  W.  903. 

[e]  But  the  "want  of  a  recital  in 
the  judgment  by  default  that  the  de- 
fendants were  served  with  process  and 
failed  to  appear  and  answer  does  not 
invalidate  the  judgment  when  it  ap- 
pears .  .  .  from  the  record  that  there 
was  due  service  of  process."  Pipkin 
V.  Kaufman,  62  Tex.  545. 

40.  Ky. — Hermann's  Exr.  r.  Martin, 
107  Kv.  642,  55.  S.  W.  429.  Miss. 
Winston  v.  Miller,  12  Smed.  &  M.  550. 


Mo.— Childers  v.  Schantz,  120  Mo.  305, 
25  S.  W.  209.  N.  Y.— Brien  v.  Casey, 
2  Abb.  Pr.  416;  Imlav  r.  New  York, 
etc.  R.  Co.,  1  Sandf.  732.  Wis.— Down- 
er V.  McVickar,  15  Wis.  168. 

[a]  A  mere  recital  of  the  service 
in  the  judgment  entry  is  not  sufficient 
but  the  summons  itself  must  be  set  out 
in  the  record.  Debs  v.  Dalton,  7  Ind. 
App.  84,  34  N.  E.  236. 

[b]  A  recital  that  the  summons  and 
a  copy  of  the  complaint  had  been  per- 
sonally served  on  the  defendant,  is 
"sufficient  to  show  that  the  court  had 
acquired  jurisdiction,  and  even  if  the 
proof  of  service  filed  with  the  judg- 
ment-roll was  defective,  that  irregular- 
ity did  not  show  want  of  jurisdiction 
or  affect  the  validity  of  the  judg- 
ment." Maples  V.  Mackey,  89  N.  Y. 
146. 

[c]  Where  defendant  withdraws  his 
appearance,  he  necessarily  withdraws 
his  answer  with  it,  and  the  judgment 
record  must  "contain  the  summons, 
and  the  return  of  service  thereon; 
otherwise  the  judgment  is  erroneous. ' ' 
Young  V.  Dickey,  63  Ind.  31. 

[d]  Where  "a  judgment  is  taken 
by  default  against  a  defendant  in  an 
action,  the  record  must  affirmatively 
show  that  process  had  been  duly 
served  the  required  length  of  time  be- 
fore the  default  was  taken."  Eltz- 
roth  f.  Voris,  74  Ind.  459. 

[e]  Where  the  statute  requires 
proof  of  defendant's  failure  to  plead, 
the  filing  of  such  proof  "is  a  condition 
precedent  to  the  authority  of  the  clerk 
to  enter  the  judgment.  The  clerk  is 
not  a  judicial  officer,  and  in  the  ab- 
sence of  the  required  proof  from  the 
record  there  is  no  presumption  that  it 
was  presented  to  him. ' '  Reed  f.  Cat- 
lin,  49   Wis.   686,   6   N.   W.   326. 

[f]  A  recital  in  a  decree  rendered 
by  default  "that  the  summons  was 
published  for  sixty  days  does  not 
negative  the  fact  shown  by  the  proof 
of  service  that  it  was  published  for 
two  full  months.     The   actual  time   of 
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that  the  default  was  properly  entered.*^  Where  service  of  process  was 
made  by  publication  the  judgment  should  recite  such  fact,*-  and  show 
a  full  compliance  with  the  statutory  requirements  of  such  service,*^ 
unless  the  defendant  had  appeared  in  the  action.**  Where  defendant 
appeared  the  judgment  should  recite  the  fact,*^  but  if  he  failed  to 
appear  no  proof  of  such  failure  need  be  set  forth  in  the  judgment.*^ 
It  is  not  necessary  to  recite  in  the  judgment  that  the  defendant  had 
been  called.*^ 

Failure  of  Defendant  To  Plead.  —  The  judgment  need  not  recite  that 
the  defendant  failed  to  plead  in  due  time,  as  such  fact  appears  upon 
the  face  of  the  record.*^ 


publication  of  summons  controls,  and 
not  the  formal  proof  thereof.  And  the 
proof  of  publication  should  be  so  con- 
strued as  to  support  the  validity  of 
the  judgment  ..."  Harpold  v.  Doyle, 
16  Idaho  671,  102  Pac.  158. 

41.  Everett  r.  Wilson,  34  Colo.  476, 
83  Pac.  211;  Hardy  v.  Miller,  11  Neb. 
395,  9  N.   W.   475. 

[a]  Appearance  at  a  Previous  Term. 
A  recital  in  the  judgment  that  defend- 
ant appeared  at  a  previous  term  is  not 
sufficient  to  show  that  the  court  had 
jurisdiction  of  the  person  of  the  de- 
fendant, where  defendant  had  not  been 
served  with  process.  Kimball  v.  Mer- 
rick, 20  Ark.  12, 

42.  Cooper  v.  Gunter,  215  Mo.  558, 
114  S.  W.  943. 

[a]  The  fact  of  constructive  notice 
must  appear  in  the  judgment  entry, 
else  a  judgment  by  default  cannot  be 
rendered.  Trammell  v.  Guy,  151  Ala. 
311,  44  So.  37. 

[b]  ''The  statement  that  the  de- 
fendants had  been  duly  cited,  followed 
by  the  statement  that  they  had  been 
cited  by  publication,  restricts  the  first 
recital  to  the  manner  of  service  set 
forth  in  the  last  statement  .  .  .  Gen- 
erally the  recital  of  jurisdiction  or  of 
service  of  process  contained  in  the 
judgment  will  be  construed  in  connec- 
tion with  the  whole  record.  .  .  ." 
Greenway  v.  De  Young,  34  Tex.  Civ. 
App.  583,  79  S.  W.  603. 

43.  Colo.— O 'Rear  v.  Lazarus,  S 
Colo.  608,  9  Pac.  621.  Ga.— Langston 
V.  Langston,  141  Ga.  675,  82  S.  E.  36; 
Pennsylvania,  etc.  Co.  v.  Thompson,  123 
Ga.  240,  51  S.  E.  314.  la.— Carr  v. 
Kopp,  3  Iowa  SO.  Mich. — Campbell  r. 
Wayne  Circuit  Judge,  111  Mich.  247, 
69  N.  W.  514.  N.  J.— Stillwell  v.  Tom- 
linson,  36  N.  J.  L.  359.  N.  Y.— Gold- 
berg r.  Fowler,  29  Misc.  328,  60  N.  Y. 
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Supp.  475.  Pa. — Scranton  r.  Manley, 
13  Pa.  Super.  439.  Tex. — Bvrnes  v. 
Sampson,  74  Tex.  79,  11  S.  W.  1073; 
Russell  V.  Butler  (Tex.  Civ.  App.),  71 
S.  W.  395. 

[a]  Where  service  is  made  by  pub- 
lication only,  the  proof  of  such  service 
is  "a  jurisdictional  fact,  upon  which, 
by  the  statute,  the  power  of  the  court 
to  act  is  made  to  depend,  and  should 
appear  of  record.  .  .  ."  McGahen  v. 
Carr,  6   Iowa   331,  71   Am.  Dee.   421. 

[b]  Where  no  statement  of  facts 
showing  the  service  of  process  on  de- 
fendant by  publication  is  incorporated 
into  the  decree  itself,  or  preserved  as 
a  part  of  the  record,  the  judgment 
must  be  reversed.  Davis  v.  Davis,  24 
Tex.  187. 

[c]  It  must  appear  from  the  record 
that  a  copy  of  the  petition  and  notice 
had  been  mailed,  or  an  excuse  shown 
for  the  failure  to  do  so.  Wheeler  v. 
Edinger,   11   Iowa  409. 

44.  De  Jarnette  v.  Dreyfus,  166 
Ala.  138,  51  So.  932. 

45.  Brown  v.  Caldwell,  13  Cal.  App. 
29,  108  Pac.  874. 

[a]  Where  the  record  does  not  show 
at  what  time  during  the  return  day 
the  judgment  by  default  was  entered, 
but  recites  that  defendant  was  duly 
called  and  failed  to  appear,  it  sufficient- 
ly shows  that  the  court  was  author- 
ized to  render  a  default  judgment. 
Gwinner  v.  Gary,  etc.  Co.,  182  Ind.  553, 
103  N.  E.  794. 

46.  Edson  r.  La  Londe,  88'  Mich. 
162,   50   N.   W.   112. 

47.  Rio  Grande,  etc.  Co.  v.  Gilder- 
sleeve,  9  N.  M.  12,  48  Pac.  309. 

48.  Steers  r.  Holmes,  79  Mich.  430, 
44  N.  W.  922;  Elliott  f.  Farwell,  44 
Mich.   186,  6   N.  W.   234. 

[a]  Where  the  affidavit,  proving 
the  failure  of  defendant  to  plead,  bears 
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Where  the  assessment  of  damages  is  necessary  to  the  rendition  of  a  final 
judgment  by  default,  the  record  should  show  that  an  assessment  took 
place,*^  and  if  it  does  not  appear  from  the  record  by  whom  the  dam- 
ages were  assessed  it  will  be  presumed  that  the  damages  were  assessed 
by  the  court  and  not  by  a  jury.^*' 

Statement  of  Proof.  —  Where  judgment  by  default  can  be  rendered 
only  on  application,  and  the  plaintiff  is  required  to  prove  his  case  in 
open  court,  it  is  not  necessary  to  set  out  the  proof  in  the  judgment, 
but  it  will  be  presumed  that  the  case  was  properly  proven,  unless 
the  contrary  appears.^^  But  the  statute  sometimes  provides  that  in 
the  event  of  service  of  process  on  the  defendant  by  publication  the 
record  shall  contain  a  statement  of  the  evidence  on  which  the  judg- 
ment is  based. ^-  And  where  the  statute  expressly  designates  the 
nature  of  proof  required  for  the  rendition  of  a  judgment  by  default, 
the  judgment  must  show  a  strict  compliance  with  such  statutory  pro- 
vision.^^ 

Presumptions In  some  jurisdictions  a  judgment  by  default  ren- 
dered by  a  court  of  general  jurisdiction  is  presumed,  on  collateral 


an  incorrect  date  and  it  is  apparent 
that  it  was  due  to  a  clerical  error,  the 
court  may  correct  such  mistake  after 
the  rendition  of  a  judgment  by  de- 
fault. Dunwell  v.  Warden,  6  Minn. 
287. 

49.  Clarke  r.  Seaton,  18  B.  Mon. 
(Ky.)   226. 

[a]  "Where  the  proof  of  a  fact,  or 
the  assessment  of  damages  is  necessary 
to  enable  the  court  to  pronounce  judg- 
ment upon  a  failure  to  answer,  the 
record  should  show  that  there  had  been 
a  trial  by  the  court,  so  that  it  might 
at  least  impliedly  appear  that  the  al- 
legations of  value,  or  of  amount  of 
damage,  contained  in  the  plaintiff 's 
petition,  had  not  been  exclusively  re- 
lied on  to  ascertain  and  determine  the 
amount  of  the  judgment. ' '  Daniel  v. 
Judy,   14  B.  Mon.    (Ky.)    393. 

50.  Jarvis  r.  Blanchard,  6  Mass.  4; 
Howard  i\  Tomlinson,   27  Mich.   168. 

51.  Steinfield  v.  Montijo,  9  Ariz. 
250,  80  Pac.  325;  Anderson  v.  Doolittle, 
38  W.  Va.  629,  18  S.  E.  724. 

[a]  "Where  a  court  has  jurisdic- 
tion, it  is  to  be  presumed  that  it  had 
before  it  pleadings  and  evidence 
authorizing  the  judgment  rendered." 
Elliott  V.  Wilks,  16  Ga.  App.  466,  85 
S.  E.  679. 

[b]  Where  the  judgment  recites 
that  it  was  rendered  upon  proof  of 
the  matters  alleged  in  the  comj^laint, 
the  recital  will  be  deemed  true  not- 
withstanding a  contrary  contention  of 
defendant  on  appeal.     Order  of  Aztecs 


V.  Noble   (Tex.   Civ.  App.),   174  S.  W. 
623. 

[c]  "When  a  court  is  proceeding  to 
render  a  judgment  in  conformity  with 
a  statute  authorizing  a  particular  pro- 
ceeding which  was  unknown  to  the 
common  law,  though  it  be  a  court  of 
general  jurisdiction  and  though  the 
court  be  proceeding  in  accordance  with 
the  course  of  the  common  law,  as  far 
as  it  is  applicable  to  the  statutory 
proceeding,  yet  the  judgment  must  con- 
form to  the  requirements  of  the  stat- 
ute under  the  authority  of  which  alone 
it  is  rendered  .  .  ."  Cooper  v.  Gun- 
ter,  215  Mo.  558,  114  S.  W.  943. 

52.  Steinfield  V.  Montijo,  9  Ariz. 
250,   80   Pac.   325. 

[a]  Under  a  statute  providing  that 
when  service  of  process  has  been  made 
by  publication,  and  defendant  is  in  de- 
fault, a  statement  of  the  evidence  ad- 
duced on  the  trial  shall  be  filed  as 
part  of  the  record,  a  failure  to  file 
such  statement  renders  the  judgment 
by  default  erroneous,  as  such  statutory 
requirement  is  peremptory.  McLane  v. 
Kirby,  54  Tex.  Civ.  App.  113,  116  S. 
W.  118. 

53.  Parsons  Lumb.  Co.  r.  West- 
Steagall  G.  &  M.  Co.,  163  Ala.  594,  50 
So.   1034. 

[a]  The  record  of  a  judgment  by 
default  rendered  on  an  open  account 
should  show  the  production  and  filing 
of  proof  by  plaintiff  subsequent  to  the 
entrv  of  the  default.  Snell  v.  Irvine, 
17  Fla.  234. 
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attack,  to  have  been  regularly  rendered  unless  the  contrary  appears 
upon  the  face  of  the  record.^* 

3,  Amount  of  Recovery.  —  A  judgment  by  default  which  does  not 
specify  the  amount  for  which  it  is  rendered,  is  void.^^  It  cannot  ex- 
ceed the  amount  prayed  for.^''  Where  the  final  judgment  by  default 
does  not  correspond  in  amount  with  the  interlocutory  judgment,  and 
by  mistake  is  for  a  larger  amount,  it  may  be  corrected  by  the  court.^^ 

4.  Conformity  With  Pleading  and  Process.^*  —  A  judgment  by  de- 
fault must  conform  with  the  allegations  of  the  complaint,^^  and  must 


54.  See  the  following  cases:  Cal. 
Doyle  V.  Hampton,  159  Cal.  729,  116 
Pac.  39;  Shirran  v.  Dallas,  21  Cal.  App. 
405,  132  Pac.  454,  462;  Atlantic  G.  & 
P.  Co.  V.  Wright,  11  Cal.  App.  179,  104 
Pac.  460.  Colo. — Evans  r.  Young,  10 
Colo.  316,  15  Pac.  424.  111.— Anderson 
v.  Gray,  134  111.  550,  25  N.  E.  843. 
Minn. — Hotchkiss  v.  Cutting,  14  Minn. 
537.  Tex. — Look  v.  Henderson,  4  Tex. 
303.  W.  Va.— Anderson  r.  Doolittle,  38 
W.  Va.  629,  18  S.  E.  724.  Wis. 
Schmidt  v.  Stolowski,  126  Wis.  55,  105 
N.  W.  44;  Bunker  v.  Eand,  19  Wis. 
253. 

See  also  infra,  XVI,  A. 

[a]  Where  the  judgment  recites 
that  the  time  for  answering  had  ex- 
pired, and  the  record  is  silent  'as  to 
the  time  allowed  therefor,  it  will  be 
presumed  that  the  court  before  entry 
of  the  judgment  had  satisfactory  evi- 
dence that  the  time  for  answering  had 
expired.  Catanieh  v.  Hayes,  52  Cal. 
338. 

55.  Claughton  v.  Black,  24  Miss. 
185. 

Necessity  generally  for  judgments 
to  show  amount  of  recovery,  see  infra, 
XI. 

56.  See  infra,  V,  J,  4,  note  62. 

57.  Drane  v.  King,  21  Ala.  556. 

58.  Necessity  generally  for  judg- 
ment to  conform  to  pleadings  see  infra, 
XI. 

59.  la. — Skvor  r.  Weis,  134  N.  W. 
85.  Ky. — Hibbard  r.  Estridge,  156  Ky. 
122,  160  S.  W.  746;  Spiess'  Admx.  v. 
Bartley,  130  Ky.  277,  113  S.  W.  127. 
Minn.— Northern  Trust  Co.  v.  Albert 
Lea  College,  68  Minn.  112,  71  N.  W.  9. 
Mo. — White  i\  McFarland,  148  Mo 
App.  338,  128  S.  W.  23.  Neb.— McKib- 
ben  V.  Harris,  54  Neb.  520,  74  N.  W. 
952.  N.  C— Junge  v.  MacKnight,  137 
N.  C.  285,  49  S.  E.  474.  P.  I.— Ibanez 
r.  Hongkong,  etc.  Bank,  22  Phil.  Isl. 
572.  S.  D.— Parszvk  v.  Mach,  10  S.  D. 
555,  74  N.  W.  1027. 
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As  to  the  nature  and  sufficiency  of 
the  plaintiff's  pleadings,  see  supra,  V, 
B. 

[a]  If  a  "complaint  fails  to  state 
facts  sufiicient  to  constitute  a  cause  of 
action,  any  judgment  thereon,  except 
one  of  dismissal,  goes  beyond  the  al- 
legations of  the  complaint;  and  so,  if 
the  complaint  states  facts  which  en- 
titled plaintiff  only  to  a  certain  kind 
of  relief,  or  to  relief  only  to  a  certain 
extent,  a  judgment  by  default  which 
gives  a  different  kind  of  relief,  or 
relief  to  a  greater  extent  is  without 
authority  of  law  and  cannot  be  sus- 
tained." Gadsden  v.  Home,  etc.  Co.,  89 
S.  C.  483,  72  S.  E.  15. 

[b]  "When  the  court  goes  beyond 
and  outside  the  issues  made  by  the 
]>leadings,  and  in  the  absence  of  one 
of  the  parties  determines  property 
rights  against  him  which  he  has  not 
submitted  to  it,  the  autliority  of  the 
court  is  exceeded,  even  though  it  had 
jurisdiction  of  the  general  subject  of 
the  matters  adjudicated."  Sache  v. 
Wallace,  101  Minn.  169,  112  N.  W.  386, 
118  Am.  St.  Eep.  612,  11  L.  R.  A. 
(N.  S.)    803. 

[c]  In  the  absence  of  a  direct  al- 
legation of  nonpayment  of  interest,  or 
an  allegation  from  which  such  fact 
may  be  implied,  a  default  judgment 
for  interest  is  erroneous.  First  State 
Bank  v.  Blackinton,  16  Cal.  App.  141, 
116   Pac.   311. 

[d]  Where  the  complaint  alleges 
one  act  of  negligence,  the  judgment 
cannot  be  based  upon  proof  of  an- 
other. Seltzer  v.  DaA^enport,  etc.  Co., 
74  Conn.  46,  49  Atl.  852. 

[e]  Where  the  allegations  of  the 
complaint  do  not  show  that  the  amount 
sought  to  be  recovered  is  to  be  paid 
in  a  specified  kind  of  money  or  cur- 
rency, an  entry  of  default  by  the  clerk 
for  the  payment  of  the  amount  in  a 
specific  kind  of  money  is  void  in  that 
regard,    but   it    does     not     impair     the 
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be  confined  to  the  relief  prayed  for.""  Wliere  the  complaint  contains 
a  general  prayer  for  relief  no  relief  can  be  granted  by  a  default  judg- 
ment which  is  not  clearly  within  the  contemplation  of  the  prayer  and 
the  allegations  of  the  complaint.*'^  The  amount  of  recovery  cannot 
exceed  that  demanded  in  the  complaint."^ 


validity  of  the  judgment  itself,  which 
may  be  corrected  by  striking  out  the 
portion  which  specifies  a  particular 
kind  of  money.  Wallace  v.  Eldredge, 
27  Cal.  495;  Garrett  v.  State,  41  Tex. 
530. 

60.  Cal.— Bond  v.  Pacheco,  30  Cal. 
530.  Colo.— Russell  v.  Shurtleff,  28 
Colo.  414,  65  Pac.  27.  la.— Heins  v. 
Wicke,  102  Iowa  396,  71  N.  W.  345. 
Ky. — Burton  v.  Louisville,  27  Ky.  L. 
Rep.  514,  85  S.  W.  727.  Minn.— Sache 
V.  Wallace,  101  Minn.  169,  112  N.  W. 
386.  S.  C— McMahon  v.  Pugh,  62  S.  C. 
506,  40  S.  E.  961.  S.  D.— Mach  v. 
Blanchard,  15  S.  D.  432,  90  N.  W. 
1042. 

[a]  Upon  entry  of  an  interlocutory 
judgment  by  default,  the  prayer  of  the 
complaint  limits  the  relief  to  which 
the  plaintiff  was  entitled.  Prall  v. 
Hoadlev,  134  App.  Div.  447,  119  N.  Y. 
Supp.  301. 

[b]  A  joint  judgment  by  default, 
instead  of  a  several  one,  is  of  an  es- 
sentially different  character  from  that 
demanded  by  the  plaintiff.  Russell  V. 
Shurtleff,   28    Colo.   414,   65   Pac.   27. 

[c]  "The  relief  granted  to  a  plain- 
tiff in  a  case  in  which  there  is  no  an- 
swer, cannot  exceed  that  which  he  de- 
mands in  his  complaint.  It  is  not  suffi- 
cient that  he  states  facts  suflScient  to 
entitle  him  to  the  relief,  he  must  also 
ask  for  it."  Simonson  v.  Blake,  20 
How.  Pr.  (N.  Y.)  484. 

[d]  ''Upon  default  to  answer  a 
supplemental  complaint  which  had  been 
served,  relief  may  be  granted  in  ac- 
cordance with  the  prayer  of  the  supple- 
mental complaint,  although  it  be  in  ex- 
cess of  that  sought  in  the  amended 
complaint."  Exley  v.  Berryhill,  37 
Minn.  182,  33  N.  W.  567. 

[e]  If  the  court  awards  to  the 
plaintiff  more  than,  under  the  com- 
plaint, he  was  entitled  to  the  judg- 
ment, for  that  reason  is  merely  er- 
roneous, eorrectible  on  appeal  there- 
from. Shirran  v.  Dallas,  21  Cal.  App. 
405,  132  Pac.  454,  462. 

[f]  But  where  plaintiff  suing  on  a 
note  and  mortgage,  prays  for  a  per- 
sonal judgment,  it  is  not  erroneous  to 


enter  a  judgment  by  default  also  for 
the  foreclosure  of  the  mortgage.  Weav- 
er V.  Gardner,   14  Kan.   347. 

[g]  Where  no  relief  is  demanded 
in  the  complaint,  no  judgment  by  de- 
fault can  be  entered  against  the  de- 
fendant. Washington,  etc.  Co.  v. 
Weiser  Nat.  Bank,  26  Idaho  717,  146 
Pac.  116. 

61.  Cal.— Mudge  v.  Steinhart,  78 
Cal.  34,  20  Pac.  147.  la.— Heins  v. 
Wicke,  102  Iowa  396,  71  N.  W.  345; 
Johnson  v.  Mantz,  69  Iowa  710,  27  N. 
W.  467.  Nev. — Burling  v.  Goodman,  1 
Nev.  314.  N.  Y.— Mathot  v.  Triebel, 
102  App.  Div.  426,  92  N.  Y.  Supp.  512. 
S.  D.— Parszvk  v.  Mach,  10  S.  D.  555, 
74  N.  W.  1027. 

[a]  "It  is  improper  to  grant  relief 
other  and  different  from  that  prayed 
for  in  the  complaint  .  .  .  nor  can 
the  general  prayer  enlarge  the  power 
of  the  court  to  grant  relief  not  prayed 
for  against  a  defaulting  defendant." 
Staacke  v.  Bell,  125  Cal.  309,  57  Pac. 
1012. 

62.  Ark.— Snow  v.  Grace,  25  Ark. 
570;  Jones  v.  Robinson,  8  Ark.  484. 
Cal. — Pittsburgh,  etc.  Co.  f.  Greenwood, 
39  Cal.  71;  Parrott  r.  Den,  34  Cal.  79; 
Gage  V.  Rogers,  20  Cal.  91.  Colo, 
Ruth  V.  Smith,  29  Colo.  154,  68  Pac. 
278;  Russell  v.  Shurtleff,  28  Colo.  414, 
65  Pac.  27;  Pickett  v.  Handy,  9  Colo. 
App.  357,  48  Pac.  820.  111.— Rives  V. 
Ivumler,  27  111,  291.  Ind.— Mav  v.  State 
Bank,  9  Ind.-  233.  Minn.— Xorthern 
Trust  Co.  V.  Albert  Lea  College,  68 
Minn.  112,  71  N.  W.  9.  N.  H.— Chase 
r.  Brown,  32  N.  H.  130.  N.  C— Scott 
■V.  Mutual  Reserve  Fund  Life  Assn., 
137  N.  C.  515,  50  S.  E.  221;  White 
V.  Snow,  71  N.  C.  232.  P.  I.— Molina 
V.  De  La  Riva,  6  Phil.  Isl.  12.  S.  C. 
McMahon  v.  Pugh,  62  S.  C.  506,  40 
S.  E.   961. 

[a]  "The  defendant  by  his  default 
admits  the  justice  of  the  claim,  and 
thus  consents  that  judgment  be  taken 
against  him  for  what  is  prayed  for 
in  the  first  instance.  Whereas,  if  a 
greater  sum  or  a  different  relief  were 
demanded,  he  may  appear  and  contest 
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Conformity  With  Process.  —The  judgment  by  default  must  conform 
to  the  writ.*'^ 

5.     Costs  and  Attorney's  Fees.  —  Costs  may  be  allowed,^*  except  in 


the  claim  as  unjust  and  unreasonable. ' ' 
Burling  v.  Goodman,  1  Nev.  314. 

[b]  This  rule  applies  to  actions  in 
equity  as  well  as  to  actions  at  law. 
Zwickey  v.  Haney,  63  Wis.  464,  23  N. 
W.  577. 

[c]  Where  it  appears  that  a  judg- 
ment by  default  was  rendered  for  a 
larger  sum  than  the  cause  of  action  set 
forth  in  the  complaint  permitted,  the 
defendant,  although  in  default,  is  en- 
titled to  have  the  judgment  modified 
so  as  to  limit  it  to  the  amount  justi- 
fied bv  the  complaint.  Eeidy  v.  Bleis- 
tift,  31  Misc.  181,  63  N.  Y.  Supp.  974. 

[d]  Under  a  statute  providing  that 
the  relief  granted  to  the  plaintiff,  if 
there  be  no  answer,  cannot  exceed  that 
demanded  in  the  complaint,  a  demurrer 
may  be  regarded  as  an  answer,  so  as 
to  warrant  the  granting  of  relief  not 
demanded  by  the  plaintiff  in  his  com- 
plaint. A'Jles  V.  Green,  91  Wis.  217, 
64  N.  W\  856. 

[e]  Amendment.  —  (1)  Where  a 
judgment  is  rendered  for  a  sum  great- 
er than  the  amount  demanded  in  the 
declaration,  a  subsequent  amendment 
of  the  complaint  "will  not  have  a 
retrospective  effect,  so  as  to  validate 
a  judgment  which  when  taken  was 
erroneous."  Dennison  r.  Leech,  9  Pa. 
164.  (2)  But  in  Fowlkes  r.  Webber, 
8  HuTuph.  (Tenn.)  530,  it  is  held  that 
the  court  may  in  its  discretion  permit 
the  plaintiff  to  amend  after  the  entry 
of  default  so  as  to  enlarge  the  amount 
of  his  demand,  as  such  amendment 
cannot  effect  the  defendant  injurious- 
ly. As  to  the  effect  of  amendment,  see 
supra,  V,  B,  3. 

[f]  An  objection  that  the  relief 
granted  cannot  be  greater  than  that 
demanded  in  the  complaint,  however, 
is  in  case  of  default  fully  met  by  the 
service  of  the  amended  complaint,  to 
which  the  objection  is  not  applicable. 
Bobbins  v.  Wvman,  etc.  Co.,  75  Wash. 
617,   135   Pac.'656. 

63.  Lamping  v.  Hyatt,  27  Cal.  99; 
Neal  r.  Hussey,  48  n!!  C.  70. 

[a]  Where  (1)  defendant  was  sum- 
moned by  the  writ  to  appear  and  an- 
swer William  "Cunnington"  in  an  ac- 
tion of  debt,  a  judgment  by  default 
against  defendant  in  favor  of  one  Wil- 
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liam  "Cunningham"  is  absolutely 
void,  as  defendant  had  no  notice  of 
any  action  brought  by  "Cunningham." 
Ex  parte  Cheatham,  6  Ark.  531,  44  Am. 
Dec.  525.  (2)  But  where  defendant 
is  described  in  the  writ  and  in  the 
return  of  service  as  "Mrs.  G.  B. "  Lit- 
tle, and  the  judgment  is  rendered 
against  "Ora  M. "  Little,  by  default, 
the  judgment  is  valid  in  the  absence 
of  a  showing  that  slae  was  not  known 
by  the  one  name  as  well  as  by  the 
other.  Peterson  c.  Little,  74  Iowa  223, 
37  N.  W.   169. 

[b]  AVhere  the  only  relief  demanded 
by  plaintiff  is  that  a  deed  obtained 
by  fraud  be  delivered  up  to  plaintiff 
and  cancelled  of  record,  and  a  judg- 
ment rendered  by  default  decrees  iu 
addition  thereto  that  the  title  to  the 
property  be  thereby  confirmed  in  the 
])laintiff,  and  that  such  title  be  quieted 
against  all  persons  claiming  under  the 
defendant,  such  judgmenf  is  erroneous. 
Parszvk  V.  Macli,-  10  S.  D.  555,  74  N. 
W.  1027. 

fe]  Amount  Claimed. — Where  the 
only  relief  sought  is  a  money  juilg- 
ment,  no  judgment  by  default  can  be 
rendered  in  excess  of  the  amount  in- 
dorsed upon  the  summons.  Elmen  V. 
Chicago,  B.  &  Q.  E.  Co.,  75  Neb.  37, 
105  N.  W.  987. 

[d]  A  judgment  by  default  cannot 
be  rendered  for  a  larger  amount  than 
that  sworn  to  in  the  affidavit  for  the 
writ  of  attachment  and  in  case  of 
plaintiff's  refusal  to  consent  to  a  re- 
duction of  the  judgment  to  that 
fi mount  mandamus  will  lie  to  have  the 
judgment  modified  accordinglv.  Rose 
r.  Circuit  Judge,  74  Mich.  332,  41  N. 
W.  1080. 

[e]  But  where  the  summons  by  mis- 
take states  the  amount  of  damages  in 
a  smaller  sum  than  laid  in  the  declara- 
tion, the  plaintiff  on  defendant's  de- 
fault is  entitled  to  judgment  for  the 
amount  claimed  in  the  declaration. 
Thompson  v.  Turner,  22  111.  389. 

64.     Galligan  r.  Clark,  119  Mass.  83. 

[a]  "A  plaintiff  is  entitled  to  have 
his  costs  awarded  to  him  in  an  eject- 
ment suit  on  a  judgment  by  default, 
where  it  appears,  by  the  affidavit  of 
service   of   the   summons,   that   the   de- 
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ease  of  service  of  process  by  publication.*'^  Where  the  written  instru- 
ment sued  upon  provides  for  payment  of  attorney's  fees,  it  will  sup- 
port a  judgment  by  default  for  such  f ees.^^ 

K.  In  Actions  Against  Joint  Defendants.  —  1.  At  Common 
Law.  —  The  rule  of  the  common  law  that  in  actions  on  contract,  in 
which  several  persons  are  joined  as  defendants  the  judgment  must  be 
rendered  against  all  or  none  of  them  is  still  in  force  and  applies  to 
judgments  rendered  by  default,'^^  except  in  so  far  as  it  has  been 
modified  by  statute.*'^  Hence,  in  the  absence  of  a  statute  modifving 
the  common  law  in  regard  thereto,  a  judgment  by  default  against  those 
defendants  who  were  served  with  process,  when  other  defendants  are 
not  served  at  all,  is  erroneous.^''  Nor  does  service  of  process  on  some 
of  the  defendants  authorize  the  entry  of  a  default  judgment  against 
all,^"  unless  it  appear  from  the  return  that  the  defendants  not  served 


fendant  was  in  actual  possession  of  the 
premises  claimed,  or  some  part  thereof, 
at  the  time  of  such  service.  If  it 
does  not  so  appear,  the  plaintiff  must 
recover  his  costs  in  the  ejectment  suit 
in  an  action  for  mesne  profits."  Hunt 
V.  O'Neill,  44  N.  J.  L.  564. 

65.  Pool  V.  Lamon  (Tex.  Civ.  App.), 
28  S.  W.  363. 

66.  Wood  r.  Winship  Mach.  Co.,  S3 
Ala.  424,  3  So.  757. 

[a]  The  default  must  l^e  construed 
to  admit  that  the  amount  claimed  for 
attornej^'s  fees  is  both  reasonable  and 
due.     Alexander  v.  McDow,  108  Cal.  25, 

41  Pae.  24. 

67.  Ala.— Brooks  v.  Maltbie,  4  Stew. 

6  P.  96.  Ark.— State  v.  Gibson,  ,21 
Ark.  140.  Cal. — Curry  v.  Eoundtree, 
51  Cal.  184.  m.— Wells  r.  Reynolds,  4 
111.  191;  Finance  Co.  of  Penn.  v.  Han- 
Ion,  75  111.  App.  188.  Ind. — Stapp  v. 
Davis,   78   Ind.   128;   Heaton  v.   Collins, 

7  Blackf.    414.      la.— Curtis   v.    Smith, 

42  Iowa  665;  Morrison  v.  Stoner,  7 
Iowa  493.  Mass. — Woodward  v.  New- 
hall,  1  Pick.  500.  N.  H.— Bowman  v. 
Noyes,  12  N.  H.  302.  Ore.— Wilson  v. 
Blakeslee,  16  Ore.  43,  16  Pac.  872. 
Wis.— Pett  r.  Clark,  5  Wis.  198. 

[a]  A  judgment  by  default  against 
several  defendants  sued  jointly  deter- 
mines the  liability  of  all.  Clark  V. 
Compton,   15   Tex.   32. 

68.  For  statutory  provisions  see 
infra,  V,   K,   2. 

69.  Ark. — Moss  v.  Gibson,  4  Ark. 
427.  Cal.— Kelly  v.  Van  Austin,  17 
Cal.  564.  111.— Anderson  v.  Gray,  134 
111.  550,  25  N.  E.  843;  Eider  v.  Alleyne, 
3  111.  474.  Ind.— Lodge  r.  State  Bank, 
6  Blaclcf .  557.    la.— Kellogg  v.  Window,  I 


100  Iowa  552,  69  N.  W.  875.  Ky. 
Butler  V.  Stump,  4  Bibb  387.  Me. 
Winslow  V.  Lambard,  57  Me.  356.  Md. 
Hanley  v.  Donoghue,  59  Md.  239,  43 
Am.  Eep.  554.  Minn. — Dillon  v.  Por- 
ter, 36  Minn.  341,  31  N.  W.  56.  N.  J. 
Stehr  v.  Ollbermann,  49  N.  J.  L.  633, 
10  Atl.  547;  McKelway  v.  Jones,  17 
N.  J.  L.  345.  Tex.— Rogers  v.  Harrison, 
44  Tex.  169.  Wis.— Bushee  v.  Wright, 
1   Finn.   276. 

70.  m.— Rider  r.  Alleyne,  3  111.  474. 
la.— Kellogg  V.  Window,  100  Iowa  552, 
69  N.  W.  875.  N.  J.— Gulick  v.  Thomp- 
son, 4  N.  J.  L.  292.  Tex.— Rogers  v. 
Harrison,  44  Tex.  169;  Tilman  v.  John- 
sou  (Tex.  App.),  16  S.  W.  788. 

[a]  When  there  are'  several  defend- 
ants, one  of  whom  is  neither  served 
with  process  nor  appears,  and  judgment 
is  taken  by  default  against  all,  it  is 
erroneous  as  to  all.  Moss  v.  Gibson, 
4  Ark.  427. 

[b]  In  bringing  suit  against  several 
defendants  on  a  joint  contract,  it  is 
plaintiff's  duty  to  have  process  issued 
against  all  the  defendants,  "and  if  he 
failed  to  do  so,  and  subsequently  took 
a  judgment  against  one  of  the  defend- 
ants who  never  had  been  summoned, 
he  has  no  right  to  comi)lain  because 
the  law  will  not  enforce  the  payment 
of  such  a  judgment."  Hanley  v. 
Donoghue,  59  Md.  239,  43  Am.  Rep. 
5.54. 

[c]  Where  a  railroad  company  and 
its  receivers  are  jointly  sued,  and  sum- 
mons is  served  on  the  receivers  only, 
a  judgment  by  default  entered  against 
the  railroad  company  is  erroneous.  Ault 
V.  Cowan,  20  Pa.  Super.  628. 
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are  beyond  the  reach  of  the  process  of  the  court.'^^ 

Where  all  of  the  defendants  jointly  sued  on  a  contract  are  in  de- 
fault, judgment  against  some  of  them  only  cannot  be  entered,'^  and 
the  default  of  some  of  the  defendants  does  not  relieve  the  plaintiff 
from  the  necessity  of  proving  his  case  against  those  who  appeared  in 
the  action/^  Nor  can  the  plaintiff  take  a  judgment  by  default 
against  those  defendants  who  failed  to  appear,  and  dismiss  the  action 
as  to  the  other  defendants,^*  or  dismiss  the  action  against  the  defaulted 
defendants  and  proceed  to  judgment  against  the  others  who  pleaded 
to  the  complaint;"  a  dismissal  as  to  any  defendant  necessarily  dis- 
charges all  the  other  defendants/" 

Where  the  defendants,  who  appeared,  interpose  a  defense  which,  if 
sustained,  defeats  the  entire  right  of  plaintiff  to  recover,  such  defense 
inures  to  the  benefit  of  the  defaulted  defendant,'^^  and  a  judgment  in 
favor  of  the  defendant  who  entered  their  pleas  in  legal  effect  dis- 
charges all  the  defendants,  even  though  no  express  entry  to  that  effect 
is  made  of  record/^  The  rule  that  a  plea  interposed  by  any  of  the 
defendants  inures  to  the  benefit  of  all  defendants  applies  also  to 
a    demurrer    which    goes    to    the    entire    right    of    action  J'*      But 


[d]  But  in  Merrill  v.  Coggill,  12  N. 
H.  97,  it  is  held  that  the  defendant 
who  is  served  should  in  such  case  file 
a  plea  in  abatement  for  the  omission 
to  serve  his  co-defendant  with  process, 
and  if  he  fails  to  do  so  the  judgment 
rendered  against  him  is  not  erroneous. 

71.  Ford  i.  Munson,  4  N.  J.  L.  103. 

72.  Cal. — Long  v.  Serrano,  5.5  Cal. 
20.  Pa.— Murtland  v.  Flovd,  15.3  Pa. 
99,  25  Atl.  1038.  Wis.— Stewart  r. 
Glenn,  5  Wis.  14. 

73.  Glos  V.  Swanson,  227  111.  179,  81 
N.  E.  386. 

74.  Brown  v.  Tuttle,  27  111.  App. 
389;  Winslow   v.  Herrick,   9  Mich.   380. 

75.  Britton  v.  Wheeler,  8  Blackf. 
(Ind.)  31;  Hall  v.  Eochester,  3  Cow. 
(N.   Y.)    374. 

[a]  But  in  actions  for  tort  (1)  the 
plaintiff  has  the  right  fo  dismiss  as  to 
the  defaulted  defendants,  and  to  try 
the  cause  on  the  merits  as  to  the 
others,  it  not  being  necessary  in  such 
case  to  sue  all  or  recover  against  all. 
Stainbrook  v.  Duncan,  45  111.  App.  344. 
(2)  Where  both  defendants  are  in  de- 
fault and  several  damages  are  assessed, 
the  plaintiff  may  enter  a  nolle  prosequi 
against  one  and  take  judgment  against 
the  other  defendant.  Conner  v.  Cocker- 
ill,  4  Cranch  C.  C.  3,  6  Fed.  Cas.  No. 
3,112. 

76.  Ga.— Pullen  v.  Whitfield,  55  Ga. 
174.  lU.— Morrow  v.  People,  25  111. 
292.  Ind.— Britton  v.  Wheeler,  8 
Blackf.  31.     N.  Y.— Hall  v.  Eochester, 
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3  Cow.  374.     Va.— Steptoe  v.  Eead,  19 
Gratt.  (60  Va.)  1. 

77.  U.  S.— Schofield  v.  Palmer,  134 
Fed.  753.  Ark. — State  v.  Gibson,  21 
Ark.  140.  Ind.— Stapp  v.  Davis,  78  Ind. 
128;  Sutherlin  v.  Mullis,  17  Ind.  19. 
la. — Curtis  v.  Smith,  42  Iowa  665;  Mor- 
rison V.  Stoncr,  7  Iowa  493.  Mo. — Ad- 
derton  v.  Collier,  32  Mo.  507.  Ohio. 
Miller  v.  Longacre,  26  Ohio  St.  291. 
Va.— Steptoe  f.  Eead,  19  Gratt.  (60 
Va.)  1. 

[a]  If  a  judgment  by  default  is 
not  warranted  by  the  circumstances  of 
the  case,  as  to  both  defendants,  in 
view  of  a  plea  of  the  general  issue 
interposed  b}'  one  of  them,  it  cannot 
be  supported  as  to  either.  Cole  v. 
Wagnon,  2  Ark.  154. 

[bj  "Prior  to  the  statute  .  .  . 
if  one  defendant  made  a  good  defense, 
in  an  action  on  contract,  no  judgment 
could  be  rendered  against  another,  al- 
though defaulted.  It  was  not  neces- 
sary that  the  nature  of  the  defense 
should  appear  on  the  record 
There  is  nothing  in  the  statute  to  pre- 
vent the  application  of  that  rule  still, 
where  the  defense  of  the  one  who 
pleads  is  of  a  nature  to  show  con- 
clusively that  there  was  no  cause  of 
action  against  the  other."  Bowman  v. 
Noyes,  12  N.  H.  302. 

78.  State  use  of  Peterson  v.  Gibson, 
21  Ark.  140. 

79.  State  v.  Williams,  17  Ark.  371. 
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it  has  no  application  where  the  defense  interposed  hy  one  of 
the  defendants  tends  to  exonerate  the  pleader  individually.^" 
Likewise,  the  plaintiff  is  not  precluded  from  obtaining  a  judgment 
against  the  defaulted  defendants  where  the  complaint  states  two  dis- 
tinct and  separate  causes  of  action  and  the  defense  interposed  by  one 
of-  the  defendants  concerns  only  one  of  the  causes  of  action.*^ 

Where  several  persons  are  sued  on  a  joint  contract,  and  some  of  the 
defendants  plead  to  the  complaint,  but  others  do  not  appear  in  the 
action,  the  plaintiff  can  take  no  judgment  against  the  defaulted  de- 
fendants until  the  issues  raised  by  the  other  defendants  are  finally 
disposed  of.^-  The  default  or  an  interlocutory  judgment  by  default 
against  the  defendants  who  failed  to  appear  should  be  entered  prior 
to  the  disposition  of  the  cause  on  the  merits  as  to  the  other  defend- 


80.  Md.— Stapp  V.  Davis,  78  Ind. 
128;  Britton  v.  Wheeler,  8  Blackf.  31. 
Mass. — Woodward  v.  Newhall,  1  Pick. 
500.  Va.— Steptoe  v.  Bead,  19  Gratt. 
(60  Va.)   1. 

[a]  Where  "a  defense  can  be  made 
by  one  or  more  of  the  defendants, 
either  by  plea  or  by  proof  on  the  trial, 
which  admits  the  making  of  the  orig- 
inal joint  contract,  but  shows  matter 
of  personal  exemption  or  discharge^ 
whether  such  exemption  arises  from  an 
incapacity  to  contract,  as  in  case  of 
coverture  or  infancy,  or  by  matter  of 
subsequent  discharge,  as  in  case  of 
bankruptcy,  but  which  leaves  the  other 
contracting  parties  liable  to  the  per- 
formance of  the  contract,  such  party 
may  have  a  separate  judgment  against 
the  plaintiff,  and  the  plaintiff  may 
have  a  valid  judgment  against  the 
other  contracting  parties."  Tuttle  V. 
Cooper,   10   Pick.    (Mass.)    281. 

[b]  Where  one  of  the  defendants 
interposes  a  defense  personal  to  him- 
self, a  nolle  prosequi  may  be  entered 
against  such  defendant  and  a  judg- 
ment against  the  others.  Morrow  v. 
People,   25    111.    292. 

[c]  So  too,  a  defendant  having  a 
separate  defense  may  bring  the  cause 
to  trial  and,  there  being  no  appear- 
ance for  plaintiff,  take  judgment  by 
default  against  the  plaintiff.  Gurnee 
V.   Hoxie,   29  Barb.    (N.  Y.)    547. 

[d]  Where  one  of  the  defendants 
interposed  a  defense  personal  to  him- 
self which  is  sustained,  and  jtidgment 
by  <lefault  is  rendered  against  a  co- 
defendant,  but  thereafter  the  judg- 
ment in  favor  of  the  defendant,  who 
appeared,  is  reversed,  he  cannot  avail 
himself  of  the  default  judgment  ren- 
dered   against    his    co-defendant    as    a 


bar    to    the    recovery    against    himself. 
Lawrence   r.  Sample,  97  Ind.  53. 

81.  Stapp  V.  Davis,  78  Ind.  128. 

82.  Ark.— State  v.  Gibson,  21  Ark. 
140.  Colo.— Pratt  v.  South  Canon  Sup. 
Co.,  47  Colo.  478,  107  Pae.  1105.  111. 
Freeland  v.  Board  of  Supervisors,  27 
111.  303;  Russell  r.  Hogan,  2  111.  552; 
Tosetti  Brewing  Co.  v.  Wagner,  168 
111.  App.  27.  la.— Curtis  v.  Smith,  42 
Iowa  665;  Greenough  v.  Shelden,  9 
Iowa  503;  Campbell  v.  McHarg,  9  Iowa 
354.  N.  H. — Bowman  v.  Noyes,  12  N. 
H.  302.  N.  Y.— Jackson  v.  Reon,  60 
How.  Pr.  103;  Catlin  v.  Latson,  4  Abb. 
Pr.  248.  Ohio.— Osbun  r.  Bartram,  15 
Ohio  Cir.  Ct.  224.  Ore.— Wilson  v. 
Blakeslee,  16  Ore.  43,  16  Pac.  872.  Tex. 
Boles  V.  Linthicum,  48  Tex.  220.  Va. 
Taylor  v.  Beck,  3   Band   (24  Va.)    316. 

[aj  If  the  cause  is  not  in  a  con- 
dition to  permit  the  rendition  of  judg- 
ment against  one  of  the  joint  defend- 
ants, the  court  cannot  properly  ren- 
der anv  judgment  in  the  action.  Pen- 
fold  i^.'Slyfield,  110  Mich.  343,  68  N.  W. 
226. 

[b]  The  effect  of  a  trial  on  the  is- 
sues presented  by  one  of  the  defend- 
ants, who  answered,  is  "to  suspend 
judgment  against  the  other  defendants 
until  the  result  of  the  trial"  is  ascer- 
tained. Town  of  Fletcher  v.  Blair,  20 
Vt.  124. 

[c]  When  there  are  several  defend- 
ants, a  judgment  by  default  is  taken 
subject  to  the  amount  the  jurj^  might 
determine  was  due  to  plaintiff,  and  if 
the  jury  finds  that  nothing  was  due, 
no  judgment  can  be  rendered  against 
the  defendant  who  suffered  a  default. 
Hayden  Hdw.  Co.  r.  Ramsay,  14  Tex. 
Civ.  App.  185,  36  S.  W.  595. 

[d]  But  in  Bouscaren  v.  Brown,  40 
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ants  who  pleaded  to  the  complaint/^  although  it  is  held  in  a  niimher 
of  cases  that  in  the  absence  of  such  entry  a  judgment  may  be  ren- 
dered against  all  the  defendants  upon  trial  of  the  issues  presented  l)y 
some  of  the  defendants.**  Upon  trial  of  the  issues  joined  only  one 
final  and  joint  judgment  against  all  the  defendants  including  those 
in  default' can  be  rendered.-'^  An  appeal  by  one  of  the  defendants 
operates  to  open  the  case  as  to  all  the  defendants.**' 

2.  Under  Statutory  Provisions.  —  In  a  number  of  jurisdictions 
statutes  have  been  enacted  modifying  to  some  extent  the  rules  of  tlie 
common  law  in  regard  to  actions  on  contract  against  several  defend- 
ants." Pursuant  to  some  of  these  statutes,  judgments  may  be  rendered 
against  one  or  more  of  several  defendants  leaving  the  action  to  pro- 
ceed against  the  others  whenever  a  several  judgment  may  be  proper. 
Such  statutes,  however,  do  not  affect  actions  brought  against  several 
defendants  upon  a  joint  obligation,  and  as  to  such  actions  the  common- 
law  rule  still  prevails.**  Thus,  Avhcre  the  liability  is  joint,  no  judg- 
ment can  be  rendered  in  an  action  until  all  the  parties  have  had  the 
full  time  to  plead,  notwithstanding  such  statutes.*^    Where  the  liability 


Neb.  722,  59  N.  W.  385,  it  is  held  that 
where  no  assessment  of  damages  is  re- 
quired, and  upon  the  issues  joined  by 
some  of  the  defendants  a  verdict  is 
rendered  in  their  favor,  the  plaintiff 
is  entitled  to  judgment  against  the  de- 
faulted defendants  who  by  failing  to 
plead  have  confessed  the  averments  of 
the  complaint. 

83.  Ala.— Long  v.  Givin,  188  Ala. 
196,  66  So.  88.    111.— Wight  v.  Meredith, 

5  111.  360;  Leydig  v.  Patten,  15S  111. 
App.  9.  Pa. — Watsontown  Nat.  Bank 
V.  Messinger,  6  Pa.  Co.  Ct.  609;  Ben- 
net  V.  Eeed,  10  Watts  396. 

84.  Ala. — Brooks  r.  Maltbie,  4  Stew. 

6  P.  96.  111.— Stainbrook  r.  Duncan, 
45  111.  App.  344.  But  see  Levdig  v. 
Patten,  158  111.  App.  9.  Ind.— Key  v. 
Eobinson,  8  Ind.  368.  •  Tex.— Peters  v. 
Crittenden,  8  Tex.  131.  Wash.— Warner 
V.  Miner,  41  Wash.  98,  82  Pac.  1033. 

[a]  It  is  not  error  to  render  judg- 
ment against  all  the  defendants  upon 
an  issue  tendered  by  one  without  a 
formal  entry  of  default  against  those 
defendants  who  failed  to  enter  an  ap- 
pearance. Eappleye  v.  Hill,  5  How. 
(Miss.)    295.      V 

[b]  Where  one  of  the  defendants  is 
in  default,  and  judgment  against  the 
other  defendants  is  rendered  upon  a 
trial  of  the  issues,  the  court  having 
omitted  to  previously  enter  a  judgment 
by  default  against  the  defaulted  de- 
fendant may  amend  the  judgment  by 
including  such  defendant.  Birdsong  v. 
Allen  (Tex.  Civ.  App.),  166  S.  W.  1177. 
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85.  Erwin  r.  Scotten,  40  Tnd.  389; 
Capital  Citv  Dairy  Co.  r.  Plummer,  20 
Ind.  App.  '408,  49  N.  E.  963;  State 
ex  rcJ.  Kloak  r.  Corvin,  51  W.  Va.  19, 
41  S.  E.  211. 

86.  Downer  r.  Dana,  22  Vt.  22. 

87.  For  statutes  see  Ark. — Dig.  St., 
1904,  ch.  125,  §6230.  Cal.— Code  Civ. 
Proc,  §§578,  579.  Conn.— Gen.  St., 
Eev.  1902,  §700.  111.— Laws,  1895,  p. 
262,  §5.  Ind.— Burns'  Ann.  St.,  1908, 
vol.  1,  p.  3791,  §594.  la.— Ann.  Code, 
1897,  §§3773,  3774.  Ky.— Eev.  Codes, 
1900,  p.  228,  §370.  Me.— Eev.  St.,  1903, 
p.  750,  ch.  84,  §98.  Md.— Gen.  Laws, 
vol.  2,  p.  1357,  §12.  Minn.— Gen.  St., 
1894,  §5207.  Mo.— Eev.  St.,  1909,  vol. 
1,  §2772.  N.  y.— Code  Civ.  Proc, 
§§1032,  1205.  Ohio.— Bates'  Ann.  St., 
5th  ed.,  vol.  2,  p.  2827,  §5312.  Ore. 
Bell.  &  C.  Ann.  Code  &  St.,  vol.  1, 
p.  103,  §60,  S.  C— Laws,  1902,  vol.  2, 
Code  Civ.  Proc,  §296.  S.  D.— Comp. 
Laws,  1910,  vol.  2,  Code  Civ.  Proc, 
§113.  Va.— Pollard's  Ann.  Code,  1904, 
§§3395,  3396.  Wis.— Ann,  St.,  1898,  ch. 
128,  §2884. 

88.  Cal. — Junkans  r.  Bergin,  64  Cal. 
203;  Curry  r.  Eoundtree,  51  Cal.  184; 
Kellv  V.  Van  Austin,  17  Cal.  564.  Ind. 
Beatty  r.  O'Connor,  2  Ind.  App.  337, 
27  N.  E.  446.  N.  Y.— Nelson  r.  Bost- 
wick,  5  Hill  37,  40  Am.  Dec.  310.  Ohio. 
Osbuu  V.  Bartram,  15  Ohio  Cir.  Ct.  224. 
S.  D.— Black  Hills  Nat.  Bank  v.  Kel- 
logg, 4  S.  D.  312,  56  N.  W.  1071. 

89.  McMurtrie   i'.   Doughten,   24   N. 
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is  joint  and  several,  the  plaintiff  in  order  to  avail  himself  of  a  statute 
modifying  the  common-law  rule  must  bring  himself  clearly  within  its 
terms  and  the  statute  must  be  strictly  pursued.^" 

Under  a  statute  providing  that  but  one  final  judgment  shall  be  ren- 
dered in  an  action  the  plaintiff  upon  entry  of  a  judgment  by  default 
against  one  of  the  defendants  is  precluded  from  proceeding  further 
against  the  other  defendants,^^  and,  though  a  statute  permits  the  entry 
of  final  judgments  against  several  defendants  in  the  same  action  at 
different  times  a  judgment  by  default  must  be  entered  against  all  of 
the  defendants,  where  all  of  them  are  in  default.''^  On  the  other 
hand,  where  the  statute  permits  the  rendition  of  judgments  against  one 
cr  more  of  the  defendants  sued  jointly,  and  their  liability  is  joint  and 
several,  the  plaintiff  may  sever  the  action  and  take  judgment  only 
against  those  of  the  defendants  who  are  in  default,^^  although  he  does 
not  prevail  as  to  the  defendants  who  appeared  in  the  action.''* 


J.    L.    252;    Jacques    v.    Greenwood,     1 
Abb.  Pr.   (N.  Y.)    230. 

90.  McMurtrie  V.  Doughten,  24  N. 
J.  L.  252. 

[a J  Where  the  action  is  brought 
against  two  defendants,  but  summons 
is  issued  against  and  directed  to  one 
only,  it  cannot  be  said  that  plaintiff 
commenced  an  action  against  the  de- 
fendants jointly  within  the  meaning  of 
the  statute;  and  a  judgment  by  de- 
fault against  both  defendants  upon  is- 
suance of  summons  and  service  there- 
of on  one  defendant  only,  is  a  nullity 
(Ingwaldson' V.  Olson,  79  Minn.  252,  82 
N.  W.  579),  even  though  a  second 
.summons  had  been  issued  and  served  on 
the  defendant  who  was  not  made  a 
party  in  the  original  complaint.  Eob- 
erts  V.  Pawley,  50  S.  C.  491,  27  S.  E. 
913. 

[b]  Where  the  statute  provides  that 
if  all  the  defendants  have  not  been 
served  with  summons  a  judgment  may 
be  entered  in  form  against  all  the  de- 
fendants but  can  be  enforced  only 
against  the  joint  property  of  all  and 
the  separate  property  of  the  defend- 
ants served,  such  statute  upon  rendi- 
tion of  a  judgment  by  default  in  an 
action  cannot  be  extended  so  as  to  en- 
force the  judgment  upon  the  separate 
property  of  defendants  not  served  with 
process.  Neal  v.  Pennington,  65  111. 
App,   68. 

91.  Beshears  v.  Vandalia  Banking 
Assn.,   73   Mo.   App.   293. 

92.  Murtland  v.  Floyd,  153  Pa.  99, 
25  Atl.  1038. 

93.  Cal. — Bailey  Loan  Co.  v.  Hall, 
110  Cal.  490,  42  Pac.  962;  Wharton  v. 


Harlan,  68  Cal.  427,  9  Pac.  727.  Miss. 
Moore  r.  Ayres,  5  Smed.  &  M.  310. 
Mo.— Lyon  v.  Page,  21  Mo.  104.  Neb. 
German-American  Bank  v.  Stickle,  59 
Neb.  321,  80  N.  W.  910.  N.  H.— Mer- 
rill V.  Coggill,  12  N.  H.  97.  N.  Y. 
Bank  of  Genesee  v.  Field,  19  Wend. 
G43.  Ore.— Wilson  v.  Blakeslee,  16  Ore. 
43,  16  Pac.  872.  S.  D.— Black  Hills 
Nat.  Bank  v.  Kellogg,  4  S.  D.  312,  56 
N.  W.  1071, 

[a]  Where  the  obligation  is  several, 
there  may  be  as  many  separate  judg- 
ments as  there  are  persons  liable,  but, 
of  course,  the  payment  of  one  judg- 
ment will  amount  to  satisfaction  of  all 
the  other  judgments.  Erwin  v.  Scot- 
ten,  40  Ind.  389.. 

[b]  "The  practice  of  entering  up 
judgment  against  two  joint  debtors  on 
the  default  of  one,  before  the  time  for 
answering  on  the  part  of  the  other  de- 
fendant had  expired,  cannot  be  ap- 
proved. The  right  to  take  judgment 
against  one  defendant  on  default,  be- 
fore the  other  has  answered  or  made 
default,  only  applies  to  cases  where  a 
several  judgment  is  proper.  .  ,  ." 
Jacques  v.  Greenwood,  1  Abb.  Pr.  (N. 
Y.)   230. 

[c]  In  an  action  against  partners, 
where  one  has  defaulted  and  the  other 
answered,  plaintiff  may  dismiss  as  to 
the  latter  and  have  a  default  judgment 
against  the  former.  Kingsland  Mfg. 
Co.  r.  Mitchell  (Tex.  Civ.  App.),  36  S. 
W.  757. 

94.  Cal. — Bailey  Loan  Co.  v.  Hall, 
110  Cal.  490,  42  Pac.  962.  Kan.— Mc- 
Leod  V.  Palmer,  96  Kan.  159,  150  Pac. 
535.       Tex.— Kingsland     Mfg.     Co.     v. 
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Where  process  is  served  on  part  of  the  defendants  only,  the  plain- 
tiff under  such  statutory  provision  may  proceed  against  the  defend- 
ants served  with  process,^^  or  dismiss  the  action  against  some  of  the 
defendants  and  proceed  against  the  others.^^^  Where  the  statute  chang- 
ing the  common-law  rule  permits  an  action  to  be  brought  against  any 
one  of  joint  obligors,  a  judgment  against  a  defendant,  who  filed  an 
answer  and  thereafter  withdrew  the  same  is  good  as  to  such  defendant, 
though  invalid  as  to  the  co-defendant,  who  was  not  served  with 
process.^'^  But  where  a  defendant  improperly  joined  with  others  is 
in  default,  no  judgment  of  default  can  be  entered  against  him  even 
for  costs,  when  it  appears,  that  as  to  him  there  is  no  cause  of  action.'-''* 

A  subsequent  amendment  of  the  complaint  does  not  invalidate  the  entry 
of  default  against  one  of  the  defendants  severally  liable,  where  the 
statute  permits  the  severance  of  the  action  in  case  of  a  several  liability 
of  joint  defendants.^'' 

L.  Effect  and  Conclusiveness.^  —  A  judgment  by  default  is,  in  its 
nature,  just  as  conclusive  upon  the  rights  of  the  parties  as  judgment 
upon  verdict.^  The  subject-matter  of  the  action  is  as  conclusively  ad- 
judicated by  a  default  judgment  as  by  a  judgment  rendered  on  trial 
of  the  issues.^  A  judgment  by  default  is  attended  with  the  same  legal 
consequences  as  if  there  had  been  a  verdict  for  the  plaintiff.*  A  judg- 
ment by  default  has  the  same  effect  as  a  judgment  upon  a  verdict,^ 


Mitchell    (Tex.    Civ.    App.),    36    S.    W. 
757. 

95.  N.  H.— Burt  v.  Stevens,  22  N.  H. 
229.  Tex.— Western  Union  Tel.  Co.  v. 
Skinner  (Tex.  Civ.  App.),  128  S.  W. 
715.  Va. — Corbin  v.  Planters'  Nat. 
Bank,  87  Va.  661,  13  S.  E.  98;  Norfolk 
&  W.  Rd.  Co.  V.  Shippers'  Compress 
Co.,  83  Va.  272,  2  S.  E.  139. 

96.  N.  Y. — Bank  of  Genesee  v. 
Field,  19  Wend.  643.  Tex.— Kingsland 
Mfg.  Co.  t:  Mitchell  (Tex.  Civ.  App.), 
36  S.  W.  757.  Va.— Corbin  f.  Planters ' 
Nat.  Bank,  87  Va.  661,  13  S.  E.  98. 

97.  Kellogg  V.  Window,  100  Iowa 
552,  69  N.  W.  875. 

98.  Johnson   v.  Davis,  7  Tex.  173. 

99.  Cole  f.  Eoebling  Const.  Co.,  156 
Cal.  443,  105  Pac.  255.  As  to  effect  of 
amendment  generally,  see  supra,  V, 
B,  3. 

1.  Of  judgments  generally,  see  in- 
fra, XII;   XVII. 

As  to  collateral  attack,  see  infra, 
XVII,  A. 

2.  U.  S. — Last  Chance  Min.  Co.  v. 
Tyler  Min.  Co.,  157  U.  S.  683,  15  Sup. 
Ct.  733,  39  L.  ed.  859;  McCallon  V. 
AVaterman,  1  Flip.  651,  15  Fed.  Cas. 
No.  8,675.  Colo. — Webster  v.  Kautz, 
22  Colo.  App.  Ill,  123  Pac.  139.  Conn. 
Bradford  v.  Bradford,  5  Conn.  127.    la. 
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Romayne  v.  Hawkeye  Assn.,  135  N.  W, 
735.  Md.— Fowler  v.  Lee,  10  Gill  &  J. 
358,  32  Am.  Dec.  172.  Mont.— State 
r.  District  Court,  37  Mont.  298,  96 
Pac.  337.  N.  Y.— Blair  v.  Bartlett,  75 
N.  Y.  150,  31  Am.  Rep.  455.  Ore. 
Xeil  r.  Tolman,  12  Ore.  289.  S.  D. 
Howard  v.  City  of  Huron,  6  S.  D.  180, 
60  N.  W.  803. 

3.  Jacobson  v.  Miller,  41  Mich.  90; 
Doj'le  r.  Hallam,  21  Minn.  515. 

[a]  But  a  judgment  by  default  r,en- 
dered  against  the  defendant  by  reason 
of  his  failure  to  appear  at  the  trial  is 
not  conclusive  as  to  his  right  to  re- 
cover on  a  counterclaim  or  set-off, 
where  the  record  affirmatively  shows 
that  no  evidence  was  offered  thereon 
by  the  defendant,  although  he  pleaded 
such  counterclaim  or  set-off.  Litch  v. 
Clinch,  35  III.  App.  654. 

4.  Bradford  v.  Bradford,  5  Conn. 
127. 

5.  Bradford  v.  Bradford,  5  Conn. 
127;  Fowler  v.  Lee,  10  Gill  &  J.  (Md.) 
358,  32  Am.  Dec.  172. 

[a]  "The  effect  of  the  judgment 
by  default  is  to  create  a  tacit  joinder 
of  issue,  and  the  reason  given  for  it 
.  .  .  is,  that  the  defendant  is  pre- 
sumed by  his  silence  to  have  confessed 
the  justice  of  his  adversary's  demand. 
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and  in  determining  its  validity  after  judgment  every  reasonable  in^ 
tendment  will  be  indulged  in  support  thereof.*^  A  judgment  by  de- 
fault cannot  be  reviewed  by  motion  for  a  new  trial,'''  or  motion  to 
quash  the  execution,^  but  upon  sufficient  cause  shown  it  may  be  cor- 
rected nunc  pro  tunc,^  or  vacated.^" 

VI.  JUDGMENTS  BY  CONSENT.!^  —  A.  Gener.4Lly.  —  A  judg- 
ment by  consent  constitutes  the  agreement  of  the  parties,  made  a  mat- 
ter of  record  by  the  court  at  their  request.^^  Although  purporting 
to  be,^^  it  is  not,  strictly  speaking,  the  act  of  a  court,^*  but  rather 


.  .  .  No  dilatory  exceptions  can  be 
pleaded  after  a  judgment  by  default 
is  rendered  ..."  Cochrane  v.  Miller, 
10  La.  Ann.  140. 

6.  North  American  Ins.  Co.  V.  More- 
land,  60  Fla.  153,  53  So.  635;  Illinois 
Bridge  &  Iron  Co.  v.  Town  of  Sullivan, 
149  111.  App.  450.  See  supra,  V,  J,  2, 
under  the  catchline  "Presumptions." 

[a]  In  respect  to  judgments  on  de- 
fault "the  rule  is  invariable  that 
every  intendment  shall  be  indulged  in 
favor  of  the  judgment,  and  that  all 
doubts  of  construction  shall  be  re- 
solved in  support  thereof.  If  the  com- 
plaint can  be  construed  favorably  to 
the  upholding  of  the  judgment,  such 
construction  shall  be  adopted."  San 
Gabriel,  etc.  Bank  v.  Lake  View  Town 
Co.,  4  Cal.  App.  630,  89  Pac.  360. 

7.  Younger  r.  Moore,  8  Cal.  App. 
237,  96  Pac.  1093.  See  the  title  "New 
TriaL" 

8.  Gerhart  v.  Brady,  72  Mo.  App. 
138. 

9.  Montz  V.  Moran,  263  Mo.  252, 
172  S.  W.  613. 

10.  See  infra,  XIV. 

11.  Consent  decree  against  infant, 
see  2  Standard  Proc.  773. 

12.  Bunn  v.  Braswell,  139  N.  C.  135, 
51  S.  E.  927. 

[a]  A  consent  order  is  the  mere 
agreement  of  the  parties  under  the 
sanction  of  the  court.  Jones  «&  Parker 
■V.  Webb,  8  S.  C.  202;  Allen  v.  Eichard- 
son,  9  Rich.  Eq.  (S.  C.)  53.  And  see 
Manila  Railroad  Co.  r.  Arzadon,  20 
Phil.  Isl.  452. 

[b]  A  consent  judgment  or  decree 
is  in  the  nature  of  a  solemn  contract 
between  the  parties.  Stites  r.  McGee, 
37  Ore.  574,  61  Pac.  1129.  "It  is  a 
written  judicial  contract,  duly  acknowl- 
edged and  executed,  and  conclusive 
upon  the  parties."  Bovce  r.  Stanton, 
15  Lea   (Tenn.)    346,  375. 

[c]  A  record  stating  that  the  plain- 
tiffs and  defendants  came  by  their  at- 


torneys, and  by  consent  the  court  found 
for  the  plaintiffs,  shows  that  the  judg- 
ment was  one  by  agreement  in  open 
court.     Hudson  v.  Allison,  54  Ind.  215. 

[d]  A  judgment  entered  upon  the 
stipulation  of  the  parties  is  in  fact  a 
judgment  by  consent.  Corby  V.  Ab- 
bott, 28  Mont.  523,  73  Pac.  120. 

[e]  Where  Based  on  Award  of  Ar- 
bitrators.— (1)  A  judgment  "is  not 
necessarily  a  consent  judgment,  be- 
cause based  on  the  award  of  arbitra- 
tors or  referees,  to  whom  parties  by 
consent  and  in  due  form,  submit  their 
differences. ' '  Dunn  t".  Pipes,  20  La. 
Ann.  276.  (2)  But  where  the  parties 
agreed  that  the  attorneys  should  ad- 
just the  controversy,  and  that  in  the 
event  of  their  inability  to  do  so  to 
call  an  umpire,  and  where  they  called 
an  umpire  wlio  rendered  a  written  opin- 
ion, a  decree  in  accordance  therewith 
was  held  a  decree  by  mutual  consent. 
Townsend  v.  Moore,  13  Tex.  36. 

[f]  Asking  Modification  Is  Not 
Consent. — Where  a  court  among  other 
things  announced  its  order  that  de- 
fendant pay  $2  a  week,  payable  week- 
ly, a  request  by  counsel  that  it  be 
made  payable  monthly  does  not  make 
the  judgment  one  by  consent.  Sweeney 
V.  Sweeney,  16  Ont.  92. 

[g]  Initialing  an  order  does  not 
make  it  a  consent  order;  it  merely  as- 
sents to  it  as  being  the  understanding 
of  the  party  as  to  what  was  ordered 
by  the  judge.  McMaster  V.  Radford, 
16  Ont.   Pr.   20. 

[h]  Merger  of  Agreement  in  Judg- 
ment.— The  agreement  upon  which  a 
decree  is  entered  is  merged  in  the  de- 
cree (Holmes  r.  Guion,  44  Mo.  164), 
and  the  rules  of  law  applica  jle  to  judg- 
ments rather  than  those  applicable  to 
contracts  should  be  applied.  Denni  v. 
Elliott,  60  Tex.  337. 

13.  Edgerton  v.  Muse,  2  Hill  Eq. 
(S.   C.^    51. 

14.  Me. — Berry  v.  Somerset  Ry.,  89 
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the  act  of  the  parties  to  the  suit.^^  This  feature  imposes  some  re- 
strictions upon  the  right  to  amend/''  and  upon  the  right  to  appeal 
from  such  a  judgment."     It  is  not   a  judgment  upon  the  merits.^^ 

Such  a  judgment  is  not  identical  with  a  judgment  by  confession/^ 
but  the  effect  of  both  is  very  much  the  same.^*' 

Right  to.  —  Parties  to  a  suit  have  a  right  to  agree  to  anj'thing  they 
please  in  reference  to  the  subject-matter  of  the  suit,  and  the  court, 
when   applied  to   will   ordinarily   give    effect   to   their   agreement,    if 


Me.  552,  36  Atl.  904.  N.  C— I  irrison 
v.  Dill,  109  N.  C.  542,  86  S.  ^.  518; 
Lynch  v.  Loftin,  153  N.  Cr'270,  69 
S.  E.  143;  Vaughan  v.  Gooch,  92  N.  C. 
524;  Wilcox  v.  Wilcox,  36  N.  C.  36. 
Ore.— Stites  v.  McGee,  37  Ore.  574,  61 
Pae.  1129.  Can.— Hair  v.  Meaford,  31 
Ont.  L.  Rep.  124,  5  Ont.  W.  Notes  868, 
6  Ont.  W.  N.  115. 

[a]  Action  of  Court  Permissive. 
If  the  parties  to  an  action  agree  to 
a  judgment,  it  is  the  duty  of  the  court 
to  enter  judgment  in  accordance  with 
the  agreement,  but  in  so  doing  the  ac- 
tion of  the  court  is  permissive  rather 
than  judicial.  Berry  r.  Somerset  Ey., 
89  Me.  552,  36  Atl.  904. 

15.  Me. — Berry  v.  Somerset  Rv.,  89 
Me.  552,  36  Atl.  904.  N.  C— Massey 
r.  Barbee,  138  N.  C.  84,  50  S.  E.  567; 
Yaughan  r.  Gooch,  92  N.  C.  524;  Edncv 
f.  Edney,  81  N.  C.  1;  Wilcox  V.  Wil- 
cox, 36  N.  C.  36.  S.  C— Edgerton  r. 
Muse,  2  Hill  Eq.  51.  W,  Va.— Morris' 
Admr.  v.  Peyton's  Admr.,  29  W.  Ysl. 
201,   11   S.   E.   954. 

[a]  "Neither  the  facts  nor  the  law 
can  be  said  to  be  judicially  ascer- 
tained in  such  proceeding."  Edgerton 
r.  Muse,  2  Hill  Eq.  (S.  C.)  51. 

[b]  It  is  proper  for  a  court  to  re- 
fuse to  "rehear  a  decree  rendered  by 
consent,  because  it  is  in  truth  the 
decree  of  the  parties;  and  in  such  a 
decree,  'stat  pro  ratione  voluntas,' 
their  will  is  a  sufficient  reason."  Wil- 
cox V.  Wilcox,  36  N.  C.  36. 

16.  See  infra,  XITT,  J. 

17.  See  2  Standard  Proc.  156. 

18.  Gillmore  v.  American  Cent.  Ins. 
Co.,  65  Cal.  63,  2  Pac.  882;  Morris' 
Admr.  v.  Peyton's  Admr.,  29  W.  Va. 
201,  11  S.  E.  954.  But  see  Harris  r. 
Harris,  82  Vt.   199,  215,  72  Atl.  912. 

19.  Lauderdale  r.  Ennis  Stationery 
Co.  (Tex.  Civ.  App.),  24  S.  W.  834, 
wherein  the  court  said:  "We  have  had 
some  difficulty  in  determining  whether 
a  judgment  thus  rendered  [upon  agree- 
ment]     can      substantially     be     distin- 
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guished  from  a  judgment  bj''  confes- 
sion. The  first  presupposes  an  agree- 
ment of  the  parties  as  a  basis  for  it, 
and  the  latter  an  act  of  the  defendant 
alone.  The  distinction  is  more  tech- 
nical than  substantial,  keeping  in  view 
the  plain  requirements  of  article  1347. 
The  effect  is  the  same  in  each  in- 
stance, whether  the  judgment  is  ob- 
tained by  the  agreement  or  the  con- 
fession. One  is  as  much  the  voluntary 
act  of  the  defendant  as  the  other. 
.  .  .  The  term  'agreement,'  in  view 
of  this  statute,  we  think  necessarily 
involves  the  idea  of  confession,  for  the 
agreement  is  nothing  more  than  an  ad- 
mission or  confession  by  the  party  de- 
fendant that  he  owes  the  amount,  and 
is  willing  that  judgment  be  rendered 
against  him  for  it.  This  is  necessarily 
the  same  consequence  that  results  from 
a  confession." 

[a]  Where  defendants  (1)  each 
signed  an  instrument  authorizing  a 
certain  attorney  to  enter  their  appear- 
ance and  consent  to  the  rendition  of 
judgment  against  them,  a  judgment 
entered  in  accordance  therewith  which 
recites  that  "the  defendants  each  con- 
fess judgment  heroin  by  their  written 
agreement  duly  filed  herein,"  is  a  judg- 
ment by  consent  and  is  not  a  judg- 
ment bv  confession.  Iloupt  r.  Bohl,  71 
Ark.  330,  75  S.  W.  470.  (2)  But  where 
a  record  shows  that  defendants  were 
ruled  to  answer,  and  failing  to  plead, 
a  default  was  taken  and  a  decree  pro 
confesso  entered,  such  a  decree  is  a 
decree  in  invitum  and  not  a  consent 
decree.  Penn  r.  Fogler,  77  111.  App. 
365,   385. 

As  to  judgments  by  confession,  see 
suitra,  IV. 

20.  Townsend  r.  Moore,  13  Tex.  36; 
Lauderdale  r.  Ennis  Stationery  Co. 
(Tex.   Civ.  App.),  24  S.  W.   8.34. 

[a]  A  judgment  for  the  plaintiff  by 
consent  is  in  effect  a  judgment  by  con- 
fession.    Burton  f.  Varnell,  1  Tex.  635. 
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AA-ithin  the  general  scope  of  the  pleadings.-^  This  right  includes  the 
right  to  agree  to  a  consent  judgment  or  deeree,^^  which  they  may  do 
without  regard  to  the  state  of  the  pleadings  or  evidence,^^  subject  of 
course  to  any  limitations  imposed  by  statute,-*  or  rules  of  court  ;^^ 
and  a  judgment  or  decree  so  rendered  is  ordinarily  valid  ;-*'  and  binding 
upon  the  parties  thereto.^^ 

B.     Who  ]May  Consent.  —  The  parties  to  an  action  may  personal- 
ly,-^ or  by  their  agents,-^  their  attorneys,^"  or  their  duly  constituted 


Operation  and  effect  of  judgment  by 
consent,  see  infra,  VI,  F. 

21.  Pacific  E.  R.  v.  Ketchum,  101 
U.  S.  289,  25  L.  ed.  932.  See  generally 
the  title  "Stipulations." 

22.  See  the  following:  U.  S.— Pacific 
E.  E.  V.  Ketchum,  101  U.  S.  289,  297, 
25  L.  ed.  932.  Ga.— Hardwick  t:  Hook, 
8  Ga,  354.  la. — Thorn  v.  Hambleton, 
149  Iowa  214,  128  N.  W.  393;  Grouse 
V.  Moody,  130  Iowa  320,  106  N.  W. 
757.  Me. — Berry  v.  Somerset  Ey.,  89 
Me.  552,  36  Atl.  904;  Heath  v.  Whid- 
den,  29  Me.  108.  N.  C— Stancill  v. 
Gay,  92  N.  C.  455.  Tenn.— Tellico  Mfg. 
Co.  V.  Williams,  59  S.  W.  1075. 
Vt.— Harris  v.  Harris,  82  Vt.  199,  219, 
72  Atl.  912.  W.  Va.— Seller  v.  Union 
Mfg.  Co.,  50  W.  Va.  208,  218,  40  S.  E. 
547. 

[a]  The  reason  for  making  a  con- 
sent decree  will  not  be  inquired  into 
by  the  court,  it  being  considered  the 
decree  of  the  parties  although  it  is  also 
the  decree  of  the  court.  Massey  v. 
Barbee,  138  N.  C.  84,  50  S,  E.  567; 
Jackson  v.  Jackson,  16  Ohio  St.  163. 

[b]  Consent  to  Judgment  as  to  Part 
of  Action. — The  parties  to  a  replevin 
suit  to  recover  two  automobiles  may 
stipulate  to  enter  judgment  as  to  one 
and  to  continue  the  case  as  to  the 
other — a  distinct  and  separable  subject- 
matter  still  in  controversy.  Winton 
Motor  Carriage  Co.  v,  Blomberg,  84 
"Wash.  451,   147  Pac.   21. 

23.  Seller  v.  Union  Mfg.  Co.,  50  W. 
Va.  208,  218,  40  S.  E.  547. 

24.  See  infra,  VI,  C. 

25.  Statement  of  Cause  of  Action 
Necessary. — A  judgment  entered  by 
agreement  without  the  specific  state- 
ment of  the  cause  of  action^  signed  by 
the  parties  or  their  attorneys,  required 
by  rule  of  court  is  art  absolute  nullity. 
Balder  v.   Murray,   1   Phila.    (Pa.)    273. 

26.  See  the  following:  la. — Western 
Land  Co.  v.  English,  75  Iowa  507,  39 
N.  W.  719.  Mass. — Morrison  r.  Under- 
wood, 5  Cush.  52,  after  service.    N.  0. 


National  Bank  v.  Gilmer,  118  N.  C. 
668,  24  S.  E.  423.  Tex.— City  of  Goliad 
V.  Weisiger,  4  Tex.  Civ.  653,  23  S.  W. 
604.  Wash. — Vv'^inton  Motor  Carriage 
Co.  V.  Blomberg,  84  Wash.  451,  147 
Pac.  21;  III  re  Goss'  Estate,  73  Wash. 
330,  132  Pac.  409. 

[a]  It  is  no  objection  to  a  decree 
that  it  was  rendered  by  consent.  Hard- 
wick V.  Hook,  8  Ga.  354. 

Validity  of  consent  decree  "by  mar- 
ried woman,  see  11  Standard  Proc. 
800. 

Of  consent  judgment  against  an  in- 
fant, see  12  Standard  Prog.  769. 

27.  See  infra,  VI,  P. 

28.  Pacific  E.  Co.  v.  Ketchum,  101 
U.  S.  289,  25  L.  ed.  932';  Beliveau  v. 
Amoskeag  Mfg.  Co.,  68  N.  H.  225,  40 
Atl.    734. 

29.  White  r.  Crow,  110  U.  S.  183,  4 
Sup.  Ot.  71,  28  L.  ed.  113. 

[a]  The  defendant  may  appear  by 
an  agent  and  consent  to  judgment,  and 
it  is  not  necessary  that  the  authority 
to  make  such  appearance  should  be  en- 
tered of  record.  Brown  v.  Newman, 
13  Iowa  546. 

30.  U,  S.— Harniska  v.  Dolph,  133 
Fed.  158,  66  C.  C.  A.  224;  Farmers' 
Trust  &  C.  Bank  v.  Ketchum,  4  McLean 
120,  8  Fed.  Cas.  No.  4,670.  See  Pacific 
E.  E.  V.  Ketchum,  101  U.  S.  289,  25  L. 
ed.  932.  Ark.— Houpt  v.  Bohl,  71  Ark. 
330,  75  S.  W.  470.  Cal.— Holmes  v. 
Eogers,  13  Cal.  191.  Ga.— Adkins  v. 
Bryant,  133  Ga.  465,  66  S.  E.  21,  134 
Am.  St.  Eep.  211;  Hollenbeck  v.  Glover, 
128  Ga.  52,  57  S.  E.  108;  Williams  V. 
Simmons,  79  Ga.  649,  7  S.  E.  133; 
Lewis  V.  Gunn,  63  Ga.  542;  Glover  v. 
Moore,  60  Ga.  189.  111.— Haas  v.  Chi- 
cago Bldg.  Soc,  80  111.  248.  But  see 
People  V.  Lamborn,  2  HI.  123.  See, 
however,  Wadhams  v.  Gay,  73  111,  415, 
holding  an  attorney  has  no  implied 
authority  to  consent  to  a  judgment 
against  his  client.  Ind. — Hudson  i> 
Allison,  54  Ind,  215.  Mich. — Arnold  V. 
Nye,   23   Mich,   286.     Mo.— Tuppery   v. 
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leg-d\  representatives,^^  consent  to   the   entry   of  judgment.     All   the 


HertuBg,  46  Mo.  135.  N.  Y.— In  the 
Matter  of  Maxwell,  66  Hun  151,  21 
N.  Y.  Supp.  209,  attorney  who  has  gen- 
eral power  may  consent  to  a  judgment. 
N.  C— Hairston  v.  Garwood,  123  N.  C. 
345,  31  S.  E.  653.  S.  C— Dixon  v. 
Floyd,  73  S.  C.  202,  53  S.  E.  167; 
Jones  &  Parker  v.  Webb,  8  S.  C.  202. 
Tenn. — Tellico  Mfg.  Co.  v.  Williams,  59 
S  W.  1075;  Jones  v.  Williamson,  5 
Coldw.  371.  W.  Va.— Teter  v.  Irwin, 
69   W.   Va.   200,   71    S.  E.    115. 

[a]  "It  is  the  constant  practice  of 
the  court  to  enter  defaults,  judgments, 
assessments  of  damages,  judgments  for 
the  defendant,  judgment  satisfied,  and 
to  make  various  other  orders  finally 
disposing  of  actions,  upon  the  agree- 
ment of  the  counsel  for  the  parties 
expressed  orally  in  open  court.  These 
orders  have  the  same  effect  as  if  maile 
upon  the  personal  consent  of  the  par- 
ties. In  the  absence  of  fraud  or  mis- 
take, they  are  conclusive.  The  author- 
ity of  attorneys  to  make  such  agree- 
ments is  in  practice  never  questioned. 
It  is  essential  to  the  orderly  and  con- 
venient dispatch  of  business,  and 
necessary  for  the  protection  of  the 
rights  of  the  parties.  Exigencies  are 
frequent  where  the  want  of  power  on 
the  part  of  the  attorney  to  dispose  of 
the  action  finally  by  agreement  made 
in  and  under  the  sanction  of  the  court, 
would  be  disastrous  to  his  client.  .  .  . 
For  the  disposition  of  the  present  mo- 
tion, it  is  enough  to  say  that  in  the 
absence  of  any  limitation  of  his  author- 
ity known,  or  that  by  reasonable  in- 
quiry might  be  known,  by  the  opposite 
party,  an  attorney  may  by  oral  or 
written  agreement  entered  on  the  rec- 
ord, made  an  order  of  court,  and  exe- 
cuted by  the  adversary  in  good  faith, 
bind  his  client  to  a  final  disposition 
of  the  action."  Beliveau  v.  Amoskeag 
Mfg.  Co.,  68  N.  H.  225,  40  Atl.  734. 

[b]  An  attorney  under  a  general 
warrant,  before  judgment,  may  assent 
to  a  decree  in  chancery  which  will 
be  binding  on  his  client  unless  that 
assent  was  gained  by  fraiul  and  impo- 
sition; in  such  a  case  equity  will  set 
it  aside.  Jones  v.  Williamson,  5  Coldw. 
(Tenn.)   371. 

[c]  Authority  May  Be  Limited. — A 
letter  authorizing  an  attorney  to  dis- 
miss an  action  if  a  satisfactory  guar- 
anty is  obtained  does  not  confer  author- 
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itj'^  upon  the  attorney  to  stipulate  to 
judgment.  Jubilee  Placer  Co.  V.  Hoss- 
feld,  20  Mont.  234,  50  Pac.  716. 

[d]  An  attorney  representing  a 
married  woman  may  consent  to  a  judg- 
ment and  this  judgment  will  bind  the 
married  woman.  Williams  v.  Simmons, 
79  Ga.  649,  7  S.  E.  133.  But  see  Cetti 
r.  Dunman,  26  Tex.  Civ.  App.  433,  64  S. 
W.  787,  holding  that  an  attorney  of  a 
married  woman  cannot  by  virtue  of  his 
general  employment  consent  to  a  judg- 
ment against  his  client. 

[e]  Where  an  attorney  represent- 
ing a  lunatic  consents  to  judgment,  the 
judgiuent  rendered  is  voidable  but  is 
not  void.     Denni  r.  Elliott,  60  Tex.  337. 

See  the  title  "Insane  Persons." 

[f]  Attorney  Acting  for  Both  Par- 
ties.— An  attorney  for  a  plaintiff  can- 
not, as  a  general  rule,  consent  to  a 
judgment  for  a  defendant  and  thus  act 
as  attorney  for  both  parties;  but  where 
a  defendant,  cognizant  of  all  the  facts, 
consents  to  such  procedure,  it  is  not 
objectionable.  Houpt  v.  Bohl,  71  Ark. 
330,  75  S.  W.  470. 

[g]  Where  a  valid  judgment  dis- 
missing a  bill  had  stood  for  several 
years  without  being  set  aside,  a  decree 
ignoring  its  existence  and  wholly  in- 
compatible with  its  legal  effect  is  not 
binding  on  the  defendant  even  though 
made  by  consent  of  counsel  unless  he 
had  express  authority  to  give  such  con- 
sent.    Turner  v.  Gates,  90  Ga.  731. 

[h]  When  Written  Authority  Es- 
sential.— Before  a  judgment  on  the 
agreement  of  his  attorney  can  be  ren- 
dered against  a  person  who  has  not 
made  a  personal  appearance  and  who 
has  not  been  personally  summoned,  the 
attorney  is  required  by  statute  to  pro- 
duce and  prove  written  authority  to 
consent  to  such  judgment.  Burns '  Ann. 
St.,  1914,  §1004;  Jarrett  v.  Andrews,  19 
Ind.  403.  Compare,  infra,  VI,  C,  note 
42. 

31.  The  court  will  narrowly  scru- 
tinize a  consent  by  representatives  of 
persons  under  disabilities,  and  should 
generally  have  a  reference  to  deter- 
mine whether  the  judgment  would  be 
for  the  benefit  of  the  parties,  but  such 
a  judgment  will  not  necessarily  be  re- 
versed for  want  of  such  reference. 
Milly  r.  Harrison,  7  Coldw.  (Tenn.) 
191;  Allen  v.  McCullough,  2  Heisk. 
(Tenn.)   174,  5  Am.  Eep.  27. 
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parties    to    the    action    should    concur    in    the    judgment    entered.''^ 
Neither  a  guardian, is  nor  guardian  ad  litem,^*  can  consent  to  a  judg- 
ment or  decree   prejudicial  to  his  ward;  but  it  is  otherwise  where 
the  decree  is  beneficial.^^ 

Infants.  —  A  judgment  cannot,  as  a  general  rule,  be  rendered  against 
an  infant  upon  his  consent.^*' 

Although  an  administrator  may  not  have  authority  to  consent  to  a  judg- 
ment against  the  estate,  it  does  not  necessarily  follow  that  a  judgment 
so  rendered  is  absolutely  void.^^ 


32.  N.  C— Lynch  v.  Loftin,  153  N. 
C.  270,  69  S.  E,  143.  Ore.— State  v. 
Wells  Fargo  &  Co.,  64  Ore.  421,  126 
Pac.  611.  130  Pac.  983.  S.  C— Compare, 
Clyburn  v.  Eeynolds,  31  S.  C.  91,  115, 
9  S.  E.  973.  Tenn.— See  Boyce  v. 
Stanton,  15  Lea  346,  376. 

[a]  A  consent  judgment  rendered 
without  the  consent  of  one  of  the  par- 
ties was  held  properly  avoided  in 
Lynch  v.  Loftin,  153  N.  C.  270,  69 
S.   E.   143. 

[b]  Presumption  as  to  Consent. — In 
the  absence  of  proof  as  to  the  con- 
sent of  some  of  the  parties,  it  will 
not  be  presumed  they  did  not  consent. 
Laird  v.  Thomas,  22  Tex.  276. 

Failure  of  all  the  parties  to  concur 
in  judgment  as  ground  for  opening  and 
vacating,  see  infra,  VI,  Q,  2. 

33.  See  10  Standard  Proc.  874;  12 
Standard  Proc.  769;  and  the  title  "In- 
sane Persons." 

[a]  Validity  of  Judgment.  —  It 
might  be  erroneous  for  a  court  to  base 
its  judgment  upon  an  agreement  of  the 
guardian,  but  this  does  not  render  the 
action  of  the  court  void.  Ivey  v.  Har- 
rell,  1  Tex.  Civ.  App.  226,  20  S.  W.  775. 

34.  Hollis  V.  Dashiell,  52  Tex.  187, 
197.     See  10  Standard  Proc.  755,  760. 

35.  "Although  it  is  usual,  in  cases 
.  ,  .  where  decrees  are  pronounced 
by  consent,  to  refer  it  to  the  master 
to  inquire  whether  the  decree,  where 
infants  are  concerned,  will  be  for  their 
benefit,  yet,  if  it  clearly  appears,  .  .  . 
that  the  decree  is  beneficial  to  the  in- 
fants, a  decree  may  be  pronounced,  on 
the  consent  of  the  guardian  and  all 
other  parties."  Allen  v.  McCullough, 
2   Heisk.    (Tenn.)    174,    195. 

[a]  To  determine  (1)  whether  the 
decree  agreed  upon  is  beneficial  to  the 
ward,  the  court  will  generally  order 
a  reference  (Milly  v.  Harrison,  7  Coldw. 
(Tenn.)  191;  Allen  v.  McCullough,  2 
Heisk.  174,  195),  but  a  reference  is 
not    necessary   to    the    validity    of    the 


decree.  (2)  If  made  without  a  refer- 
ence, a  decree  by  consent  will  not  on 
that  account  merely  be  reversed.  U.  S. 
Thompson  i:.  Maxwell  Land  Grant  Co., 
168  U.  S.  451,  462,  18  Sup.  Ct.  121,  42 
L.  ed.  539.  Mass.— Walsh  v.  Walsh, 
116  Mass.  377.  Tenn. — Milly  v.  Har- 
rison, 7  Coldw.  191. 

[b]  To  invoke  the  doctrine  that  in- 
fants are  bound  by  a  judgment  con- 
sented to  by  the  guardian  ad  litem, 
the  record  should  be  entirely  free  from 
any  doubt  on  the  subject.  Where  the 
only  showing  of  consent  is  on  entry 
on  the  minutes  of  the  judge 's  docket, 
"Answer  by  defendants  filed;  decree 
by  consent,"  is  opposed  by  the  min- 
utes of  the  clerk,  and  the  judgment 
itself  reciting  that  a  trial  was  had,  the 
infants  are  not  estopped  by  the  min- 
ute. Charles  v.  White,  214  Mo.  187, 
210,  112  S.  W.  545. 

36.  See  12  Standard  Proc.  768. 

37.  Hollis  V.  Dashiell,  52  Tex.  187. 
See  Parks  r.  Knox  (Tex.  Civ.  App.), 
130  S.  W.  203. 

[a]  In  Merrill  v.  Bachelder,  123  Cal. 
674,  56  Pac.  618,  it  was  objected  that 
the  administratrix  had  no  power  to 
enter  into  a  stipulation  that  a  judg- 
ment be  rendered  against  her  for  a 
portion  of  the  estate  without  authority 
of  court.  It  was  held  that  "the  stip- 
ulation was,  however,  only  evidence 
before  the  court  to  be  considered  in 
rendering  its  judgment,  and  whether 
it  was  sufficient  to  authorize  the  judg- 
ment or  not  was  within  the  jurisdic- 
tion of  the  court  to  determine.  If  it 
was  insufficient  therefor,  the  court 
committed  an  error  which  might  have 
been  corrected  upon  an  appeal,  but  its 
judgment  was  not  thereby  rendered 
void.  All  intendments  are  in  favor  of 
the  correctness  of  the  judgment,  and, 
if  the  administratrix  could  under  any 
circumstances  have  made  the  stipula- 
tion recited  in  the  judgment,  it  will 
be    assumed,    for    the    purpose    of    sus- 
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C.  Prerequisites.^^  —  By  virtue  of  statute,  an  action  must  be  pend- 
ing to  authorize  the  making  of  an  agreement  for  judgment.^^  Some 
statutes  prohibit  the  entry  of  a  consent  judgment  in  the  absence  of 
citation  unless  the  plaintiff's  claim  be  verified.^" 

Requisites  of  Agreement —  The  consent  of  the  parties  to  judgment 
should  be  so  expressed  that  no  mistake  could  arise  as  to  the  con- 
currence of  the  parties  ;*^  but  the  agreement  need  neither  be  written,^^ 
nor  entered  into  in  open  court.^^ 


taining   the   judgment,   that   these   cir-  | 
cumstances    were    shown    to    the    satis- 
faction of  the  court." 

38.  Prerequisites  of  judgment  gen- 
erally, see  supra,  III. 

39.  See  generally  the  statutes. 

[a]  Validity  of  Agreement  Made 
Before  Suit  Brought. — The  statutory 
prohibition  of  an  agreement  for  judg- 
ment before  institution  of  suit  ren- 
ders an  agreement  in  violation  thereof 
illegal  and  void,  and  such  an  agree- 
ment does  not  give  the  court  jurisdic- 
tion to  render  judgment.  O'Neal  V. 
Clymer,  21  Tex.  Civ.  386,  52  S.  W. 
619. 

[b]  Complaint  Unnecessary.  —  A 
judgment  by  consent  rendered  without 
any  complaint  having  been  filed  is 
valid.     Stancill  v.  Gay,  92  N.  C.  455. 

40.  A  statute  (1)  prohibiting  a  de- 
fendant from  confessing  a  judgment  in 
the  absence  of  citation  unless  the  plain- 
tiff's claim  is  sworn  to  be  just  ap- 
plies to  the  rendition  of  judgments  by 
consent.  Laviderdale  v.  Ennis  Station- 
ery Co.  (Tex.  Civ.  App.),  24  S.  W. 
834.  (2)  But  where  a  defendant  has 
appeared  and  filed  an  answer  admitting 
execution  of  the  note,  the  statute  does 
not  applv.  Lanier  v.  Blount  (Tex.  Civ. 
App.),  45  S.  W.  202. 

41.  State  V.  Wells  Fargo  &  Co.,  64 
Ore.   421,   126   Pac.   611,   130   Pac.   983. 

[a]  A  plaintiff  cannot  he  said  to 
have  consented  to  a  judgment  against 
him  merely  because  he  recognized  that 
such  a  result  was  the  only  logical  con- 
clusion possible  in  view  of  the  earlier 
rulings  of  the  court.  Goodrich  r.  Al- 
fred, 72  Conn.  257,  43  Atl.  1041. 

[b]  An  agreement  that  judgment  be 
entered,  duly  signed  by  the  parties  and 
filed  in  open  court,  is  a  part  of  the 
record  of  the  case  and  is  in  effect  an 
answer  or  pleading,  and  should  be  so 
regarded  by  the  court,  unless  for  good 
cause  shown.  Vail  r.  Stone,  13  Iowa 
284. 

fc]     It   is    competent   for  parties  to 
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consent  to  a  trial  or  the  entry  of  a 
decree,  but  in  this  case  a  letter  from 
plaintiff's  counsel  to  one  of  defendants 
informing  him  of  the  desire  of  the 
court  to  dispose  of  the  case  at  once 
and  stating  that  he  had  prepared  a 
decree  which  he  wished  to  submit,  and 
offering  to  try  to  secure  further  delay 
in  case  of  defendant's  intention  to  set- 
tle the  suit,  was  not  sufficient  to  show 
consent  to  the  entry  of  a  decree.  Thorn 
V.  Hambleton,  149  Iowa  214,  128  N.  W. 
393. 

[d]  A  stipulation  which  in  effect  is 
merely  a  consent  that  the  pleadings 
be  amended  cannot  be  a  proper  basis 
for  judgment.  Phelan  v.  New  York 
Cent.  R.  Co.,  113  N.  Y.  Supp.  35. 

42.  Cal.— Continental  Bldg.  &  L. 
Assn.  V.  Woolf,  12  Cal.  App.  725,  108 
Pac.  729.  Ky. — King  i:  Ohio  Valley 
R.  Co.,  10  Ky.  L.  Rep.  748,  10  S.  W. 
631.  Me. — Berrv  r.  Somerset  Ry.,  89 
Me.  552,  36  Atl.  "904.  N.  H.— Beliveau 
V.  Amoskeag  Mfg.  Co.,  68  N.  H.  225, 
40  Atl.  734. 

[aj  A  verbal  consent  or  stipulation 
of  an  attorney  in  open  court  that  judg- 
ment be  entered  becomes  an  executed 
agreement  or  stipulation  within  the 
meaning  of  section  283  of  the  Cal. 
Code  of  Civil  Procedure  when  the  judg- 
ment agreeably  thereto  is  entered  and 
binds  the  client.  Continental  Bldg.  & 
L.  Assn.  r.  Woolf,  12  Cal.  App.  725, 
108  Pac.  729. 

[b]  Where  the  terms  of  settlement 
are  agreed  upon  and  the  case  entered 
with  the  court  for  judgment  as  per 
stipulation  with  the  understanding  that 
the  agreement  should  be  reduced  to 
writing  and  signed,  the  understanding 
must  be  treated  as  supplemental  to  the 
agreement  and  the  agreement  itself 
was  carried  into  effect  upon  the  making 
of  the  docket  entry.  Mauley  f.  John- 
son, 85  Vt.  262,  81  Atl.  919. 

43.  King  r.  Ohio  Vallev  R.  Co.,  10 
Ky.  L.  Rep.  748,  10  S.  W.  (331. 

[a]     But   oral   statements   by   a    de- 
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Hearing.  ■ —  Wlien  a  decree  or  judgment  is  made  by  consent  of  the 
parties,  the  court  does  not  inquire  into  the  merits  or  the  equities  of 
the  case.^*  The  only  questions  to  be  determined  by  it  are  whether 
the  parties  are  capable  of  binding  themselves  by  consent,*'^  and  whether 
they  have  actually  done  so.**^  These  two  facts  appearing,  the  court 
orders  the  judgment  or  decree  to  be  entered.*^ 

Proof. —  The  consent  to  judgment  dispenses  with  the  necessity  of 
proof  of  the  allegations  of  the  coniplaint,**^  unless  the  stipulation  for 
judgment  provides  for  certain  proof  as  a  prerequisite  thereto.*^ 

Findings.  — Where  judgment  is  entered  upon  stipulation,  or  agree- 
ment of  parties,  no  findings  are  necessary.^" 

D.  Form  and  Sufficiency.^^  —  The  judgment  must  be  in  accord- 
ance with  the  agreement.^"  The  rule  that  judgments  and  decrees  shall 
be  confined  to  matters  presented  by  the  pleadings^^  has  been  held- not 
to  extend  to  judgments  or  decrees  by  consent.^*  A  judgment  by  con- 
sent need  not  recite  that  evidence  was  heard,^^  nor,  where  it  recites 
that  it  is  made  by  agreement  of  the  parties,  need  it  recite  the  filing 
of  a  power  of  attorney.^*^    The  legal  effect  of  a  recital  in  a  judgment 


fendant  to  a  judge  made  outside  of 
court  are  insufficient  to  authorize  the 
entry  of  a  decree  as  by  consent,  es- 
pecially where  there  was  no  showing 
of  authority  upon  the  part  of  such  de- 
fendant to  represent  or  bind  a  co- 
defendant  who  was  absent.  Thorn  v. 
Hambleton,  149  Iowa  214,  128  N.  W. 
393. 

44.  Stites  V.  McGee,  37  Ore.  574,  61 
Pac.  1129. 

45.  Stites  V.  McGee,  37  Ore.  574,  61 
Pac.  1129. 

46.  Stites  r.  McGee,  37  Ore.  574,  61 
Pac.    1129. 

47.  Stites  V.  McGee,  37  Ore.  574,  61 
Pac.  1129. 

48.  Winton  Motor  Carriage  Co.  v. 
Blomberg,   84   Wash.   451,   147   Pac.   21. 

49.  Where  a  stipulation  for  judg- 
ment provides  for  certain  proof  as  a 
prerequisite,  such  proof  must  be  made 
to  authorize  the  entry  of  judgment  in 
accordance  therewith.  Magnolia  Metal 
Co.  V.  Sugden,  57  App.  Div.  575,  68 
N.  Y.  Supp.  563. 

50.  Harniska  v.  Dolph,  133  Fed.  158, 
66  C.  C.  A.  224;  Continental  Bldg.  & 
L.  Assn.  v.  Woolf,  12  Cal.  App.  725,  108 
Pac.  729.  As  to  necessity  for  findings 
generally,  see  the  title  ''Findings  and 
Conclusions. ' ' 

51.  Form  and  sufficiency  of  judg- 
ments generally,  see  infra,  XI., 

52.  U.  B.—In  re  Clark,  176  Fed. 
955.     Cal.— People 's  Ditch  Co.  v.  Fres- 


no C.  &  I.  Co.,  152  Cal.  87,  92  Pac. 
77.  Ky. — Sebree  v.  Sebree  (Ky.  App.), 
99  S.  W.  282.  La.— Sprowl  v.  Stewart, 
19  La.  Ann.  433.  Tex. — See  Hamilton  v. 
Blackburn,  43  Tex.  Civ.  App.  153,  95 
S.  W.  1094,  holding  the  fact  that  the 
judgment  rendered  was  not  in  accord 
with  the  understanding  and  agreement 
of  the  attorneys  is  not  evidence  of 
fraud.  W.  Va. — Seller  v.  Union  Mfg. 
Co.,  50  W.  Va.  208,  218,  40  S.  E.  547. 
[a]  If  the  agreement  is  not  full 
enough  to  dispose  of  all  conflicting 
claims  and  rights,  it  is  not  proi^er  for 
the  court  when  called  upon  merely  to 
enter  a  decree  in  accordance  with  the 
agreement,  to  supplement  extraneous 
matters  which  were  not  covered  by  the 
agreement.  People's  Ditch  Co.  v.  Fres- 
no C.  &  I.  Co.,  152  Cal.  87,  92  Pac.  77. 

53.  See  infra,  XI. 

54.  Johnston  v.  Osment,  108  Tenn. 
32,  65  S.  W.  23;  Bigley  v.  Watson,  98 
Tenn.  353,  357,  39  S.  W.  525,  28  L.  E. 
A.  679.  Compare,  Penniman  &  Bro.  v. 
Smith,  5  Lea  130,  holding  an  entry  by 
consent  which  is  not  justified  by  the 
pleadings  is  coram  non  judice,  is  void 
as  an  adjudication  and  effective  only 
as  an  agreement. 

55.  Day  v.  Johnson,  32  Tex.  Civ. 
App.  107,  72  S.  W.  426. 

Necessity  for  taking  evidence  where 
judgment  by  consent,  see  nupra,  VI,  C. 

56.  Lauderdale  v.  Ennis  Stationery 
Co.    (Tex.    Civ.    App.),    24    S.    W.    834, 
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that  the  same  is  entered  by  agreement  of  the  parties  is  to  make  the 
judgment  one  by  consent.^' 

E.  Time  for  Entry.^^  —  It  has  been  held  that  the  entry  of  a  judg- 
ment by  consent  may  be  made  before  the  expiration  of  the  time  to 
plead.^^  The  authorities  are  in  conflict  as  to  the  validity  of  a  con- 
sent judgment  or  decree  entered  in  vacation,  some  holding  that  it  is 
a  nullity,*"'  while  others  take  the  opposite  vicw.*^^ 

Where  it  is  agreed  that  the  adjudication  of  one  case  may  abide  the  event 
of  another,  no  judgment  can  be  entered  under  such  a  stipulation  unless 
it  be  shown  that  a  judgment  has  been  entered  in  the  former  suit.*^- 

F.  Operation  and  Effect.^^  —  A  judgment  by  consent  of  the 
parties  or  by  stipulation  has  the  same  force  as  any  other  judgment,*^* 
and  binds  the  parties  to  the  action  to  the  same  extent  as  a  judgment 


57.  Lessing  f.  Cunningham,  55  Tex. 
231. 

[a]  An  entry,  "judgment,  by  con- 
sent, in  favor  of  the  plaintiff  for 
dollars,  the  debt  in  the  dec- 
laration mentioned,  with  interest  there- 
on   from    day     of     , 


»^,    till    paid,    and    costs,"    is    a 

judgment  by  consent.  Bank  of  Old 
Dominion  v.  McVeigh,  32  Gratt.  (73 
Va.)  530. 

58.  Time  for  entry  of  judgments 
generally,  see  supra,  X,  B,  4. 

59.  See  Ainsvvorth  r.  Mobile  Fruit 
&  Trading  Co.,  102  Ga.  123,  29  S.  E. 
142;  American  Grocery  Co.  V.  Ken- 
nedy, 100  Ga.  462,  28  S.  E.  241. 

[a]  The  time  allowed  for  the  filing 
of  a  plea  is  given  solely  for  the  benefit 
of  the  defendant,  and  he  may  waive 
that  benefit  and  consent  to  the  entry 
of  judgment  before  tlie  expiration  of 
the  statutory  period  given  to  him  with- 
in which  to  plead.  Beebe  f.  Beebe  Co., 
64  N.  ,1.  L.  497,  46  Atl.  168, 

60.  Boynton  v.  Ashabranner,  75  Ark. 
514,  88  S.'  W.  568. 

[a]  A  consent  decree  which  was 
void  because  rendered  in  vacation  was 
not  cured  by  a  subsequent  order,  en- 
tered in  term  time,  purporting  to  cor- 
rect an  error  in  the  description  of  one 
of  the  parties.  Bovnton  v.  Ashabran- 
ner,  75  Ark.   414,  88   S.  W.   568. 

61.  A  judgment  entered  by  consent 
in  vacation  is  valid,  though  the  agree- 
ment in  open  court  by  counsel  was  not 
reduced  to  writing,  nor  entered  on  the 
minutes,  if  it  is  not  denied.  Westhall 
V.  Hoyle,  141  N.  C.  337,  53  S.  E.  863. 

[a]  An  agreement  of  all  the  parties 
to  eighteen  like  cases  the  plaintiff  in 
each  being  the  same,  was  filed  in  the 
court  where   all  but  one  of  them  was 
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pending,  and  that  one  had  been  re- 
moved to  another  county  for  trial.  The 
effect  of  the  agreement  was  that  the 
trial  of  the  one  case  should  be  con- 
clusive of  all  the  cases  and  that  when 
either  party  should  file  a  certified  copy 
of  the  judgment  in  tliat  case,  the  judge 
sliouirr  order  and  tlie  clerk  should  enter 
a  like  juilgment  in  each  of  the  other 
cases.  Jt  was*  held  that  this  was  a 
stipulation  for  judgment  in  vacation, 
and  that  judgments  entered  in  vacation 
pursuant  to  the  agreement  were  valid. 
Western  Land  Co.  v.  English,  75  Iowa 
507,  39  X.  W.  719. 

62.  !^[agnolia  !^^ctal  Co.  r.  Sugden, 
57  App.  Div.  575,  68  N.  Y.  Supp.  563. 
See  also  Western  Land  Co.  v.  English, 
75  Towa  507,  .'^9  X.  W.   719. 

[a J  An  entry  during  the  pendency 
of  a  motion  for  new  trial  in  the  former 
action  held  to  be  improper.  Gilmore  V. 
American  C.  I.  Co.,  65  Cal.  63,  2  Pac. 
S82. 

63.  As  to  the  conclusiveness  of  a 
consent  decree  when  considered  as  res 
ad  judicata,  see  the  title  "Res  Adjudi- 
cata." 

64.  La. — Greenwood  r.  New  Orleans, 
12  La.  Ann.  426.  Compare,  Lecarpen- 
tier  r.  Lecarpentier,  5  La.  Ann.  497; 
I'nion  Bank  r.  Marin,  3  La.  Ann.  34 
(holding  consent  decrees  decide  noth- 
ing). Mo. — easier  c  Chase,  160  Mo. 
418,  60  S.  W.  1040;  Short  v.  Tavlor, 
1.".7  :\ro.  517,  38  S.  W.  952.  Phil.  Isl. 
]\ranila  Railroad  Co.  r.  Arzadon,  20 
Phil.   Isl.  452. 

[a]  "A  judgment  taken  by  consent 
carries  with  it  all  the  rights  incident 
to  a  judgment  rendered  on  a  verdict." 
]Manley   v.   Johnson    (Yt.),   81    Atl.   919. 

[b]  "A  consent  judgment  has  the 
same  force  and  effect  as  a  judgment  in 
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in  a  contested  case.''^  The  fact  that  a  judgment  is  rendered  by  con- 
sent does  not  enlarge  its  force  or  effect.^°  All  matters  in  issue  are 
necessarily  determined  by  the  judgment.'^^  A  judgment  against  but 
one_  of  several  defendants  operates  as  a  dismissal  as  to  the  others 
against  whom  no  judgment  is  rendered.*'^ 

A  failure  of  a  party  to  perform  his  part  of  a  verbal  agreement  for 
judgment  does  not  affect  the  operation  of  the  judgment.''^ 

A  judgment  upon  agreement  of  counsel  is  of  the  same  effect  as  if  made 
upon  the  personal  consent  of  the  parties.'^° 

As  Waiver  of  Errors.  —A  consent  judgment  operates  as  a  waiver  of 
all  errors  except  fundamental  errors  going  to  the  jurisdiction  of  the 
court. '^^ 


invitum. "  Harding  v.  Harding,  198 
U.  S.  317,  25  Sup.  Ct.  679,  49  L.  ed. 
1066. 

[c]  Full  Faith  and  Credit.— Judg- 
ments by  consent  are  entitled  to  tire 
faith  and  credit  of  judgments  in  gen- 
eral in  every  state  of  the  Union.  Har- 
ris V.  Harris,  82  Vt.  199,  219,  72  Atl. 
912. 

Operation  and  effect  of  judgments 
generally,  see  infra,  XII. 

65.  U.  S.— Nashville,  C.  &  St.  L.  E. 
Co.  V.  United  States,  113  U.  S.  261,  5 
Sup.  Ct.  460,  28  L.  ed.  971.  Ala.— Al- 
der V.  Van  Kirk  Land  &  Con.  Co.,  114 
Ala.  551,  561,  21  So.  490;  Patillo  v. 
Taylor,  83  Ala.  230,  3  So.  558;  Currv 
V.  Peebles,  83  Ala.  225,  3  So.  622"; 
Eogers  v.  Prattville  Mfg.  Co.,  81  Ala. 
483,  1  So.  643.  HI.- Delta  &  Pine  Land 
Co.  V.  Sherwood,  187  111.  App.  167; 
Jacobs  r.  Kastholm,  33  111.  App.  164. 
Ky.— King  v.  Ohio  Val.  E.  Co.,  10  Kv. 
L.  Eep.  748,  10  S.  W.  631.  La.— Dunn 
V.  Pipes,  20  La.  Ann.  276.  Mass. 
Walsh  r.  Walsh,  116  Mass.  377,  383. 
N.  J.— Gifford  V.  Thorn,  9  N.  J.  Eq. 
702,  722.  N,  Y.— French  v.  Shotwell, 
5  Johns.  Ch.  555,  568.  N.  C— Hairston 
t\  Garwood,  123  N.  C.  345,  31  S.  E. 
653;  Eollins  r.  Henry,  78  N.  C.  342. 
Okla. — United  States  Const.  Co.  v.  Ar- 
mour Packing  Co.,  35  Okla.  177,  128 
Pac.  731.  Tex. — Dunnian  v.  Hartwell, 
9  Tex.  495,  60  Am.  Dec.  177.  Eng. 
Stannard  r.  Harrison,  24  L.  T.  N.  S. 
570.  Can.— Charebois  v.  Delap,  26  Can. 
Sup.  221. 

[a]  It  binds  the  parties  and  their 
privies  in  estate.  Eollins  v.  Henry,  78 
N.  C.  342. 

66.  Holmes  r.  Guion,  44  Mo.  164. 
[a]     An    agreement    under    which     a 

judgment  is  rendered  does  not  enlarge 
the  scope  of  the  estoppel  of  such  judg- 


ment where  the  judgment  was  such 
only  as  the  plaintiff  was  entitled  to  in 
the  absence  of  the  agreement.  Willis 
r.  Pounds,  6  Tex.  Civ.  App.  512,  25 
S.   W.   71.5. 

67.  McCreery   v.  Fuller,   63    Cal.    30. 

68.  Henry  v.   Gibson,  55   Mo.   570. 

69.  Eailsback  v.  Wiggins,  20  Ind. 
485. 

70.  Beliveau  v.  Amoskeag  Mfg.  Co., 
68  N.  H.  225,  40  Atl.  734. 

71.  See  the  following:  U.  S.— United 
States  V.  Babbitt,  104  ,U.  S.  767,  26  L. 
ed.  921.  Ala.— Gunter  r.  Hinson,  161 
Ala.  536,  50  So.  86;  Alder  v.  Van 
Kirk  Land  &  Con.  Co.,  114  Ala.  551, 
561,  21  So.  490;  Patillo  v.  Taylor,  83 
Ala.  230,  3  So.  558;  McNeil  r.  State, 
71  Ala.  71.  Ind. — Indianapolis,  etc.  E.  Co. 
V.  Sands,  133  Ind.  433,  32  N.  E.  722; 
Hudson  V.  Allison,  54  Ind.  215;  Eobinson 
r.  Starley,  29  Ind.  298.  la.— Telford  v. 
Barnej^,  1  Greene  575,  590.  Mass. — Mor- 
rison V.  Underwood,  5  Cush.  52.  P.  I. 
Manila  Eailroad  Co.  v.  Arzadon,  20 
Phil.  Isl.  452.  Tex.— Lessing  r.  Cun- 
ningham, 55  Tex.  231;  McDaniel  V. 
Monday,  35  Tex.  39;  Tait  v.  Matthews, 
33  Tex.  112;  Townsend  T.  Moore,  13 
Tex.  36;  Parks  v.  Knox  (Tex.  Civ. 
App.),  130  S.  W.  203;  Lanier  v.  Blount 
(Tex.  Civ.  App.),  45  S.  W.  202. 

[a]  Waives  error  in  not  having 
trial  bv  jury  formally  waived.  Har- 
niska  v.  Dolph,  133  Fed.  158,  66  C.  C. 
A.   224. 

fb]  Insufficiency  of  Pleadings 
Waived. — Notwithstanding  the  plead- 
ings are  not,  in  a  contested  ease,  suffi- 
cient to  authorize  a  certain  judgment, 
a  judgment  by  consent  will  bind  the 
parties  and  the  insufficiency  is  waived. 
Ind. — Indianapolis,  etc.  E.  Co.  v.  Sands, 
133  Ind.  433,  32  N.  E.  722;  Indiana, 
etc.   E.    Co.   V.   Bird,   116    Ind.    217,    18 
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The  general  rule  that  all  presumptions  in  aid  of  a  judgment  will  be  in- 
dulged in  the  absence  of  evidence  to  the  contrary/^  applies  to  consent 
judgments/^ 

G.  Opening  and  Vacating.^*  —  1.  In  General.  —  A  court  has 
power  to  open  or  vacate  a  consent  judgment  where  adequate  grounds 
exist  therefor.'^^  But  in  the  absence  of  such  grounds,  such  a  judgment 
can  only  be  modified,  changed,  or  set  aside  by  the  consent  of  all  the 
parties  thereto/^ 


N.  E.  837;  Fletcher  v.  Holmes,  25  Ind. 
458.  la. — Goodenow  v.  Foster,  108  Iowa 
508,  79  N.  W.  288.  Neb.— Clark  v. 
Charles,  55  Neb.  202,  75  N.  W.  563. 
Tex. — Lessing  v.  Cunningham,  55  Tex. 
231. 

[c]  Defendants  are  estopped  from 
attacking  the  validitj-  of  a  decree 
against  them  on  the  ground  they  are 
not  served  with  an  amended  complaint 
where  defendant 's  attorney,  after  the 
filing  of  an  amended  complaint,  entered 
into  a  stipulation  allowing  plaintiff  to 
take  judgment  without  further  notice. 
Carr  v.  Gilbert,  11  S.  D.  445,  78  N.  W. 
1002. 

[d]  One  who  consented  that  judg- 
ment be  rendered  against  him  cannot 
be  heard  to  complain  tliat  the  court 
erred  in  assuming  jurisdiction.  Phelps 
V.  Norman  (Tex.  Civ.  App.),  55  S.  W. 
978. 

72.  See  infra,  XIT. 

73.  U.  S.— White  v.  Crow,  110  U.  S. 
183,  4  Sup.  Ct.  71,  28  L.  ed.  113.  N.  C. 
Stancill  v.  Gay,  92  N.  C.  455.  Tenn. 
Lewis  V.  Oakley,  10  Heisk.  483. 

[a]  Authority  of  Agent. — Where  an 
agent  consented  to  judgment  against 
his  principal,  it  is  presumed  tliat  the 
court  was  satisfied  by  proof  that  the 
agent  had  authority  to  consent  to  the 
rendition  of  judgment.  White  V.  Crow, 
110  U.  S;  183,  4  Sup.  Ct.  71,  28  L. 
ed.   113. 

[b]  As  to  Inquiry  on  Consent  De- 
cree Against  Infants. — It  being  the 
duty  of  a  court,  before  entering  a  con- 
sent decree  against  an  infant,  to  in- 
quire Tv'hether  the  terms  of  the  decree 
is  for  the  interest  of  the  infant,  it 
will  be  presnmed  that  the  court  per- 
formed its  duty  in  the  absence  of  any 
showing  to  the  contrary.  Thompson  r. 
Maxwell  Land  Grant  Co.,  168  U.  S. 
451,  483,  18  Sup.  Ct.  121,  42  L.  ed. 
539. 

[c]  That  Agreement  Was  Exhibited 
to  Court. — In  the  absence  of  a  state- 
ment of  facts,  it  will  be  presumed  that 
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all  evidence  necessary  to  authorize  a 
judgment  was  before  the  court.  It 
will  therefore  be  presumed  that  the 
agreement  authorizing  the  entry  of 
judgment  was  exhibited  to  the  court 
before  judgment.  That  the  agreement 
was  not  marked  filed  until  after  judg- 
ment would  indicate  a  clerical  omis- 
sion merely.  Lessing  r.  Gilbert,  8  Tex. 
Civ.  174,  27  S.  W.  751. 

74.  Opening  and  vacating  judg- 
ments generallv,  see  infra,  XIV. 

75.  Bank  r.'McEwen,  160  N.  C.  414, 
425,  76  S.  E.  222;  Cetti  v.  Dunman, 
26  Tex.  Civ.  App.  433,  64  S.  W.  787. 
See  .generally  the  cases  throughout  this 
section. 

As  to  grounds,  see  infra,  VI,  G,  2. 

76.  Me.— B(>rrv  r.  Somerset  Ey.,  89 
Me.  552,  ;in  Atl.  904.  N.  C. — Harrison 
r.  Dill,  169  N.  C.  542,  86  S.  E.  518; 
Bank  r.  McEwen,  160  N.  C.  414,  76 
S  E.  222;  Lynch  v.  Loftin,  153  N.  C. 
270,  69  S.  E.  143;  Massev  r.  Barbee, 
138  N.  C.  84,  50  S.  E.  567;  Deaver  «. 
.Jones,  114  N.  C.  649,  19  S.  E.  637; 
Vaughan  r.  Gooch,  92  N.  C.  524; 
Ednev  r.  Ednev,  81  N.  C.  1;  Wilcox 
V.  Wilcox,  36  N.  C.  36.  Okla.— United 
States  Const.  Co.  V.  Armour  Pack.  Co., 
35  Okla.  177,  128  Pac.  731.  Ore.— Sfites 
V  :McGee,  37  Ore.  574,  61  Pac.  1129. 
W.  Va.— Seilcr  v.  Union  Mfg.  Co.,  50 
W.  Ya.  20S,  40  S.  E.  547;  Stewart  r. 
Stewart,  40  W.  Va.  65,  20  S.  E.  862; 
^Morris'  Admr.  v.  Peyton's  Admr.,  29 
W.  Va.  201,  11  S.  E.  954;  Manion  f. 
Fahv,  11  W.  Ya.  482. 

[a]  In  ]\rorris  v.  Peyton,  29  W.  Ya. 
201,  11  S.  E.  954,  the  court  says:  "As 
such  a  decree  is  not  the  judgment  of 
the  court  upon  the  merits  of  the  case 
but  the  act  of  the  parties  to  the  suit, 
it  is  obvious,  that  it  cannot  be  modi- 
fied, set  aside  or  annulled  by  any 
order  in  the  cause  made  by  the  court 
below  without  the  consent  of  all  the 
parties  to  the  cause,  unless  set  aside 
during  the  same  term  of  the  court, 
which  would  leave  matters  in  the  same 
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2,  Grounds  for.  —  A  judgment  purporting  to  be  a  consent  judg- 
ment should  be  set  aside  or  vacated  where  it  appears  that  some  of  the 
parties  did  not  agree  thereto,"  And  if  the  judgment  does  not  con- 
form to  the  agreement  of  the  parties,''^  or  was  entered  in  violation  of 


condition  as  if  it  had  never  been  en- 
tered. ' '  And  see  Seller  v.  Union  Manu- 
facturing Co.,  50  W.  Va.  208,  40  S.  E. 
547. 

[b]  In  Stites  v.  McGee,  37  Ore.  574, 
61  Pae.  1129,  it  is  said:  "Indeed,  a 
consent  decree  is  not,  in  a  strict  legal 
sense,  a  judicial  sentence  or  judgment 
of  the  court,  but  is  in  the  nature  of 
a  solemn  contract  between  the  parties. 
When  a  decree  is  made  by  the  con- 
sent of  the  parties,  the  court  does  not 
inquire  into  the  merits  or  equities  of 
the  case.  The  only  questions  to  be 
determined  by  it  are  whether  the  par- 
ties are  capable  of  binding  themselves 
by  consent,  and  have  actually  done  so. 
These  two  facts  appearing,  the  court 
orders  a  decree  to  be  entered,  and 
when  thus  entered,  showing  on  its  face 
that  it  is  by  consent,  it  is  absolutely 
conclusive  upon  the  consenting  parties. 
It  cannot  be  amended  or  varied  in  any 
way  without  the  consent  of  all  the 
parties  affected  by  it;  nor  can  it  be 
reheard,  vacated  or  set  aside  by  the 
court  rendering  it,  especially  after  the 
expiration  of  the  term;  nor  can  it  be 
appealed  from  or  reviewed  upon  a 
writ  of  error.  The  only  way  it  can 
be  attacked  or  impeached  after  the  ex- 
piration of  the  term,  whatever  the 
rule  may  be  during  the  term,  is  by 
an  original  bill,  on  the  ground  of 
fraud  or  mutual  mistake." 

[c]  Where  a  judgment  has  been 
entered  upon  stipulations  of  the  par- 
ties to  a  proceeding,  and  as  entered 
was  approved  by  all  the  parties  to  the 
proceeding  and  their  counsel,  the  court 
is  without  authority,  without  the  con- 
sent of  all  the  parties,  and  commits  no 
error  in  refusing  to  vacate  and  set 
aside  such  judgment  upon  motion  of 
some  of  the  parties,  presented  after 
the  term  at  which  the  judgment  was 
rendered,  in  the  absence  of  any  fraud 
on  the  part  of  the  parties  in  procuring 
such  consent  judgment  and  in  the  ab- 
sence of  clerical  errors.  United  States 
Const.  Co.  V.  Armour  Packing  Co.,  35 
Okla.  177,  128  Pac.  731. 

Amendment  and  correction  of  judg- 
ments by  consent,  see  infra,  XIII. 
77.     Mich. — Alspaugh    v.    Ionia    Cir- 


cuit Judge,  12G  Mich.  67,  85  N.  W. 
244,  court  may  do  so  on  own  motion. 
N.  C— Harrison  v.  Dill,  169  N.  C.  542, 
86  S.  E.  518;  Lynch  v.  Loftin,  153 
N.  C.  270,  69  S.  E.  143  (such  a  judg- 
ment held  properly  avoided).  Ohio. 
Jordan  v.  Russell,  8  Ohio  Dec.  (Re- 
print) 467,  8  Wkly.  L.  Bui.  91.  S.  0. 
Compare,  Clyburn  v.  Reynolds,  31  S.  G. 
91,  115,  9  S.  E.  973.  Tex.— Lindsley 
V.  Sparks,  20  Tex.  Civ.  App.  56,  48 
S.  W.  204,  where  name  of  one  plaintiff 
was  forged  by  another  jjlaintiff,  the 
judgment  will  be  set  aside,  although 
the  defendant  was  ignorant  of  the 
forgery.  Va. — Prince's  Admr.  v.  Me- 
Lemore,  108  Va.  269,  61  S.  E.  802, 
where  quasi  party  never  consented  and 
had  no  knowledge  of  the  entry  of  the 
judgment. 

[aj  Such  a  judgment  should  be  set 
aside  in  toto  and  not  amended  or  re- 
formed. Bank  v.  McEwen,  160  N.  C. 
414,   425,   76   S.   E.   222. 

78.  111.— Karr  v.  Freeman,  166  III. 
299,  46  N.  E.  717;  Knobloch  v.  Mueller, 
123  111.  554,  17  N.  E.  696.  Ky.— Sebree 
V.  Sebree,  30  Ky.  L.  Rep.  670,  99  S.  W. 
282.  N.  y.— McManus  v.  Ennis,  1  App. 
Div.  30,  36  N.  Y.  Supp.  1049.  Va. 
Prince's  Admr.  v.  McLemore,  108  Va. 
269,  61  S.  E.  802. 

[a]  Where  a  judgment  is  entered  in 
accordance  with  the  understanding  and 
agreement  of  the  authorized  attorneys 
of  the  parties,  in  the  absence  of  fraud 
or  bad  faith,  the  judgment  will  not  be 
set  aside  because  not  as  one  of  the 
parties  understood  it.  Hamilton  v. 
Blackburn,  43  Tex.  Civ.  App.  153,  95 
S.  W.  1094. 

[b]  A  consent  judgment  will  not 
be  vacated  although  the  judgment  as 
actually  entered  was  broader  than  the 
agreement  authorized,  where  the  party 
in  whose  favor  it  was  entered  con- 
sented to  such  modification  as  would 
make  it  conform  to  the  agreement. 
McManus  v.  Ennis,  1  App.  Div.  30,  36 
N.  Y.  Supp.   1049. 

[e]  In  order  to  set  aside  a  consent 
decree,  on  the  ground  that  there  has 
been  a  mutual  mistake  in  the  terms 
in  which  it  was  entered,  it  must  appear 
that  there  was  a  common  intention  and 
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the  rules  of  the  particular  court,^^  it  may  be  set  aside  or  vacated. 
So  a  consent  judgment  or  decree  may  be  set  aside  or  vacated  on  the 
ground  of  fraud,^°  or  mistake^^  of  the  parties  to  the  action,^^  or  their 
attorneys.®^  If  the  attorney  had  no  authority  to  agree  to  a  judgment 
against  his  client,  the  judgment  rendered  may  be  set  aside.**    But  such 


understanding  which  fails  to  find  ex- 
pression in  the  decree.  Kerchuer  v. 
McEachern,  93   N.   C.  447. 

79.  Under  rule  of  court  in  Pennsyl- 
vania a  consent  judgment  entered  with- 
out a  sijecific  statement  of  the  cause 
of  action  signed  by  the  parties  or  their 
attorneys,  must  be  set  aside  on  motion 
of  any  one  who  has  an  interest  therein. 
Baider   v.   Murray,  1   Phila.    (Pa.)    273. 

80.  Ark. — Williams  r.  Alexander,  90 
Ark.  591,  119  S.  W.  1130.  111.— Barnes 
V.  Henshaw,  226  111.  605,  80  N.  E. 
1076;  Karr  v.  Freeman,  166  111.  299, 
46  N.  E.  717;  Knobloch  v.  Mueller,  123 
111.  554,  17  N.  E.  696.  la.— Mains  v. 
Des  Moines  Nat.  Bk.,  113  Iowa  395, 
85  N.  W.  758.  Ky.— Com.  r.  Helm,  163 
Ky.  69,  173  S.  W.  389;  Bagby  v.  Bagby, 
id  Ky.  L.  Eep.  540  (will  not  be  va- 
cated unless  there  is  a  valid  defense). 
Neb.— Clark  v.  Charles,  55  Neb.  202,  75 
N.  W.  563.  N.  H.— Pike  v.  Emerson, 
5  N.  H.  393.  N.  C— Bank  v.  McEwen, 
160  N.  C.  414,  76  S.  E.  222;  Rogers 
V.  Sluder,  148  N.  C.  43,  61  S.  E.  627; 
Deaver  v.  Jones,  114  N.  C.  649,  19 
S.  E.  637;  Kerchner  V.  McEachern,  93 
N.  C.  447;  Vaughan  v.  Gooch,  92  N.  C. 
524;  Stump  i:  Long,  84  N.  C.  616. 
Okla,— United  States  Const.  Co.  v.  Ar- 
mour Pack.  Co.,  35  Okla.  177,  128  Pac. 
731.  Tex. — Liudsley  v.  Sparks,  20  Tex. 
Civ.  App.  56,  48  S.  W.  204.  W.  Va. 
Eose  &  Co.  V.  Brown,  17  W.  Va.  649; 
Manion  v.  Pahv,  11  W.  Va.  482.  Can. 
Charlebois    v.   belap,    26   Sup.    Ct.    221. 

[a]  Where  parties  defendant  as- 
sign their  interest  in  the  property  in- 
volved in  the  suit,  and  later  consent 
to  an  entry  of  judgment  in  the  plain- 
tiff's favor,  it  is  a  fraud  upon  the 
successors  in  interest  and  the  judgment 
should  be  set  aside.  Crescent  Canal 
Co.  V.  Montgomery,  124  Cal.  134,  56 
Pac.  797. 

[b]  Where  either  party  obtains  the 
other's  consent  by  false  representations 
or  unfairness,  a  judgment  entcre<l 
thereupon  may  be  set  aside  or  vacated. 
Krieger  r.  Krieger,  221  111.  479,  77 
N.  E.  909;  Schoor  v.  Custer,  144  N.  Y. 
Supp.  671.  And  see  Oetjen  v.  Faven, 
7  Misc.  496,  27  N.  Y.  Supp.  978  (wliere 
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under  the  facts  of  the  case  the  motion 
to  vacate  a  judgment  was  denied) ; 
Dominion  Syndicate  r.  Oshawa  Can. 
Co.,  2  Ont.  W.  R.  674. 

[cj  False  Representation  of  Stran- 
ger.— The  fact  that  defendant's  coun- 
sel consented  to  a  judgment  against 
liis  client  under  the  false  representa- 
tion of  a  third  person  that  the  de- 
fendant was  willing  to  pay  it,  is  not 
sufficient  to  have  the  judgment  set 
aside.  Murphy  v.  Merritt,  63  N.  C. 
502. 

81.  Ala.— Harvey  r.  Thorpe,  28  Ala. 
250.  111.— Barnes  f.  Henshaw,  226  111. 
605,  80  N.  E.  1076.  Neb.— Clark  V. 
Charles,  55  Neb.  202,  75  N.  W.  563. 
N.  H.— Pike  V.  Emerson,  5  N.  H.  393. 
N.  C— Bank  r.  McEwen,  160  N.  C.  414, 
76  S.  E.  222;  Rogers  r.  Sluder,  148 
N.  C.-43,  61  S.  E.  627;  Deaver  f.  Jones, 
114  N.  C.  649,  19  S.  E.  637;  Vaughan 
r.  Gooch,  92  N.  C.  524.  Okla.— United 
States  Const.  Co.  r.  Armour  Pack,  Co., 
3.3  Okla.  177,  128  Pac.  731;  Outcalt 
v.  Collier,  8  Okla.  473,  58  Pac.  642. 
Va. — Prince's  Admr.  v.  McLemore,  108 
Va.  269,  61  S.  E.  802.  W.  Va.— Rose 
&  Co.  i:  Brown,  17  W.  Va.  649;  Manion 
i:  Fahv,  11  W.  Va.  482. 

82.  Goodin  v.  Tinsley,  13  Ky.  L.  Rep. 
45;  Bagby  v.  Bagby,  'lO  Ky.  L.  Rep. 
540. 

83.  Ala.— Harvev  r,  Thorpe,  28  Ala. 
250,  261.  Ark.— Williams  r.  Alexander, 
90  Ark.  591,  119  S.  W.  1130;  Saleski 
r.  Bovd,  32  Ark.  74.  Ga.— Adkins  v. 
Bryant,  133  Ga.  465,  66  S.  E.  21.  Minn. 
Rodgers  f.  United  States,  etc.  Ins.  Co., 
127  Minn.  435,  149  N.  W.  671,  if  no 
substantial  prejudice  will  result  to  the 
oi>posing  partv.  N.  Y. — Federal  Sign 
System  v.  Pescia,  146  N.  Y.  Supp.  311, 
insufficient  showing  of  mistake  of  coun- 
sel. Tenn. — Jones  v.  Williamson,  5 
Coldw.   371. 

[a]  But  a  consent  judgment  will 
not  be  set  aside  because  of  the  mis- 
take of  the  attorney  where  the  statu- 
tory period  of  time  in  which  a  party 
may  be  relieved  from  a  judgment  has 
elapsed.  Yerkes  v.  McHenrv,  6  Dak.  5, 
50  N.  W.  485. 

84.  Ark. — Williams  v.  Alexander,  90 
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a  judgment  or  decree  will  not  be  vacated  or  set  aside  after  anything 
is  done  under  it  to  the  advantage  of  one  side  or  the  prejudice  of  the 
other,«5  or  after  the  rights  of  innocent  third  persons  have  intervened,^*^ 
or  where  the  party  seeking  relief  is  guilty  of  gross  laches.^^  Nor  will 
it  be  set  aside  where  no  injustice  has  been  done  to  the  party  against 


Ark.  591,  119  S.  W.  1130,  decree  preju- 
dicial to  his  client.  Ga. — Davis  v.  First 
Nat.  Bank,  139  Ga.  702,  78  S.  E.  190, 
"where  attorney  consented  to  judgment 
contrary  to  express  instructions  of 
client,  which  instructions  were  known 
to  adverse  counsel.  Ky. — Polev's  Exr. 
V.  Gatliff,  19  Ky.  L.  Eep.  1103,  43  S. 
W,  190;  Goodin  r.  Tinsley,  13  Ky.  L. 
Eep.  45.  Mass. — Dalton  v.  "West^  End 
Street  Ey.,  159  Mass.  221,  34  N.  E. 
261,  consent  made  against  express  pro- 
hibition of  the  client  and  the  parties 
can  be  put  iu  statu  quo.  N.  C. — Bank 
V.  McEwen,  160  N.  C.  414,  76  S.  E. 
222,  where  plaintiffs  knew  that  defend- 
ant's counsel  had  no  authority  to  con- 
sent to  a  judgment.  Ohio. — Jordan  v. 
Eussell,  8  Ohio  Dec.  Eeprint  467,  8 
Wkly.  L.  Bui.  91.  Tenn. — .Jones  v. 
Williamson,  5  Coldw.  371.  Tex. — Cetti 
15,  Dunman,  26  Tex.  Civ.  App.  433,  64 
S.  W.  787. 

[a]  "But  the  court  will  not  set 
aside  a  decree  entered  by  consent  of 
an  attorney,  merely  because  he  had  no 
special  authority  from  his  client  to 
compromise  the  case  and  give  such  con- 
sent; but  will  look  into  the  facts  and 
circumstances  of  the  ease  and  ascer- 
tain whether  it  be  such  a  decree  as 
the  attorney  might  well  have  con- 
sented to  in  the  exercise  of  his  gen- 
eral authority;  to  prevent  further 
litigation  and  expense.  If  it  appear 
that  the  attorney  consented  to  the 
decree  in  fraud,  or  by  collusion  with 
adverse  counsel,  or  under  a  mistake  or 
misapprehension  of  law  or  facts,  and 
the  rights  and  interests  of  his  client 
were  thereby  seriously  eompromitted, 
the  court  will  open  the  decree."  Sales- 
ki  V.  Boyd,  32  Ark.  74. 

[b]  But  if  the  judgment  be  entered 
in  a  matter  coming  within  the  scope 
of  his  authority,  it  will  not  be  set 
aside  on  the  ground  of  surprise  or  ex- 
cusable neglect.  Hairston  f.  Garwood, 
123  N.  C.  345,  31  S.  E.  653, 

[e]  Under  some  authorities,  how- 
ever, a  client  must,  if  the  counsel  has 
consented  to  a  judgment  against  him 
without  authority,  seek  his  remedy 
against  his  counsel,  and  such  judgment 


will  not  be  set  aside  unless  it  appear 
that  the  attorney  is  pecuniarily  ir- 
responsible. Holmes  v.  Heywood,  1 
Mich.  N.  P.  292;  Anonymous,  1  Salk. 
86,  91  Eng.  Eeprint  82. 

[d]  After  Expiration  of  Term.— A 
judgment  claimed  to  have  been  con- 
sented to  by  an  unauthorized  attorney 
will  not  be  set  aside  or  reopened  after 
the  expiration  of  the  term  of  its  entry. 
Craven  v.  Canadian  Pac.  E.  Co.,  62  Fed. 
170.  As  to  time  within  which  pro- 
ceedings should  be  taken  to  vacate  a 
judgment  generally  see  infra,  XIV, 

[e]  Insufficient  showing  mr.de  to  set 
aside  judgment  alleged  to  have  been 
consented  to  by  unauthorized  attorney, 
Fitzgerald  v.  Fitzgerald,  129  Minn.  414, 
152  N.  W.  772. 

85.  U.  S. — New  England  Mortg.  Sec. 
Co.  V.  Tarver,  60  Fed.  660,  9  C.  C.  A. 
190,  Pa.— Chester  City  v.  White,  220 
Pa.  646,  70  Atl.  125.  Can.— Eoberts 
V.   Donovan,   16  Ont.  Pr.   E.  456. 

86.  Indiana,  etc.  Ev.  Co.  f.  Bird, 
116  Ind.  217,  18  N.  E. '837. 

[a]  Where  a  consent  judgment  was 
entered  by  an  unauthorized  attorney, 
but  was  subsequently  acquiesced  in  by 
the  client  who  knew  that  other  per- 
sons were  acting  upon  the  faith  of  the 
attorneys'  authority,  it  will  not  be  set 
aside.  Teter  v.  Irwin,  69  W.  Va.  200, 
71  S.  E.  115. 

87.  Ind, — Indiana,  etc.  Ev.  Co.  v. 
Bird,  116  Ind,  217,  18  N.  E.  837.  Tenn. 
See  Jones  v.  Williamson,  5  Coldw.  371. 
Ont. — Eoberts  v.  Donovan,  16  Ont.  Pr. 
E,  456. 

[a]  A  party  with  full  knowledge 
of  the  facts,  who  has  for  an  unreason- 
able length  of  time  delayed  action  to 
set  aside  a  decree,  based  upon  a  stip- 
ulation obtained  by  duress,  and  who 
has  failed  to  return  or  offered  to  re- 
turn the  consideration  for  the  stipula- 
tion, is  not  entitled  to  maintain  the 
action  because  of  laches.  Kwentsky  v. 
Sirovy,   142   Iowa   385,   121   N,   W,   27, 

As  to  time  within  which  proceedings 
should  be  brought  to  vacate  judgments 
generally  see  infra,  XIV, 

Vol.  XIV 


926 


JUDGMENTS 


whom  the  judgment  was  rendered,^^  or  because  one  o'f  the  consenting 
parties  failed  to  introduce  evidence  which  might,  if  submitted  on  a 
trial,  have  resulted  in  the  rendition  of  a  decree  different  from  the 
one  which  was  taken  by  consent.^^ 

A  judgment  entered  by  consent  in  litigation  arising  upon  an  ultra 
vires  contract  of  a  corporation  will  not  be  set  aside  because  the  trans- 
action was  beyond  the  power  of  the  company.®" 

3.  Extent  of  Relief.®^  —  If  a  judgment  by  consent  be  vacated  it 
must  be  set  aside  in  toto,®^  unless  the  parties  by  a  like  consent  shall 
agree  upon,  and  incorporate  into  it- an  alteration  or  modification.®^ 

VII.  JUDGMENT  ON  PLEADINGS.  —  A.  Generally.  —  Inde- 
pendently of  statute,  a  court  has  inherent  power  to  render  a  judgment 
upon  the  pleadings  when  warranted  thereby.®*  But  this  power  has 
been  recognized  by  statutes  in  some  jurisdictions.®^ 


88.  Where  a  judg[ment  lias  been  en- 
tered upon  stipulation  of  the  parties 
to  a  proceeding,  the  court  having  juris- 
diction, not  only  of  the  subject-matter, 
but  also  of  the  parties,  and  power  to 
enter  the  judgment,  the  same  will  not 
thereafter,  at  the  same  term  at  which 
it  was  rendered,  be  set  aside  without 
a  showing  that  some  injustice  has  been 
done  to  the  party  against  whom  the 
judgment  was  rendered.  Starr  r.  Ten- 
nant,  35  Okla.  12o,  128  Pac.  7.33. 

89.  Gray  v.  Wright,  123  Ga.  295,  51 
S.  E.  373. 

90.  Charlebois  i:  Delap,  26  Can.  Sup. 
Ct.  221. 

91.  As  to  judgments  in  general,  ^see 
infra,  XIV. 

92.  N.  C— Harrison  r.  Dill,  169  X. 
C.  542,  86  S.  E.  518;  Bank  i:  McEwen, 
160  N.  C.  414,  76  S.  E.  222;  Kerchner 
V.  McEachern,  93  N.  C.  447;  Ednev  r. 
Edney,  81  N.  C.  1.  Okla.— Outcalt  r. 
Collier,  8  Okla.  473,  58  Pac.  642.  Wash. 
Connor  v.  Seattle,  82  Wash.  296,  144 
Pac.   52. 

[a]  Where  one  of  several  joint 
debtors  on  a  note  consents  to  a  judg- 
ment against  all  without  a  trial,  and 
on  motion  the  court  sets  aside  the 
judgment  as  to  a  portion  of  the  de- 
fendants who  did  not  authorize  such 
consent,  it  is  error  not  to  set  the  judg- 
ment aside  as  to  all  of  the  defendants. 
Outcalt  V.  Collier,  8  Okla.  473,  58  Pac. 
642. 

_  [b]  The  parties  having  equal  equi- 
ties, the  court  should  not  award  relief 
for  one  to  the  detriment  or  prejudice 
of  the  other  party.  Bank  v.  McEwen, 
160  N.  C.  414,  76  S.  E.  222.  And  see 
Jones  &  Parker  r.  Webb,  8  S.  C.  202. 
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93.  Harrison  r.  Dill,  169  N.  C.  542, 
86  S.  E.  51S;  Bank  r.  McEwen,  160 
N.  C.  414,  76  S.  E.  222;  Kerchner  V, 
McEachern,  93  N.  C.  447;  Edney  v. 
E.lnoy,  81  N.  C.  1. 

94.  Stratton's  Independence  v. 
Dines,  126  Fed.  968  (power  inheres  in 
everv  court  of  record);  Hancock  V. 
Luke    (Utah),  148   Pac.  452. 

95.  See  generally  the  statutes  and 
the  following:  U.  S. — Humboldt  Min. 
Co.  r.  American  Mfg.  M.  &  M.  Co., 
62  Fed.  356,  10  C.  C.  A.  415,  under 
Ohio  statute.  Ariz. — Randall  v.  Fox, 
13  Ariz.  87,  108  Pac.  249;  Goldwater 
r.  Bowon,  7  Ariz.  200,  62  Pac.  691; 
Finlev  r.  Tucson,  7  Ariz.  108,  60  Pac. 
872.  '  Cal.— Hibernia  S.  &  L.  Soc.  V. 
Thornton,  117  Cal.  481,  49  Pac.  573; 
De  Toro  r.  Robinson,  91  Cal.  371,  27 
Pac.  671;  Kelley  r.  Kriess,  68  Cal.  210, 
9  Pic.  129;  King  r.  Montgomery,  50 
Cal.  115.  Colo. — Seaton  Mountain 
Electric  Light,  Heat  &  Power  Co.  v. 
Idaho  Springs  Inv.  Co.,  49  Colo.  122, 
111  Pac.  834;  Steinhauer  r.  Colmar,  11 
Colo.  App.  494,  55  Pac.  291;  Westcott 
r.  Patton,  10  Colo.  App.  544,  51  Pac. 
1021.  Ind.— Barnard  v.  Haworth,  9 
Ind.  103;  Willey  r.  Strickland,  8  Ind. 
453.  Minn. — Xorton  v.  Bcckman,  53 
Minn.  456,  55  X.  W.  603.  Neb.— Kime 
r.  Jesse,  52  Neb.  606,  72  X.  W.  1050. 
N.  y.— Code  Civ.  Proc,  §547;  (Cer- 
lian  V.  Bacon,  155  App.  Div. 
118,  140  N.  Y.  Supp.  47  [holding 
that  the  reasonable  inference  from  the 
fact  that  a  motion  for  judgment  asks 
for  judgment  on  "the  pleadings,"  not 
for  judgment  on  "the  answer"  as  that 
the  motion  is  made  under  §547,  not 
§537  of  the   Code  Civ.   Proc.]);   Childs 
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Construction  of  Statutes Statutes    providing    for    the     rendition     of 

judgments  upon  the  pleadings  are  remedial  in  character,^''  and  should 
be  given  a  liberal  construction.''^ 

B.  When  Allowed.^^  —  1.  In  General.  —  Judgments  on  the  plead- 
ings have  been  looked  upon  with  disfavor  by  some  of  the  courts,^^ 
especially  where  the  defect  assailed  may  be  reached  by  demurrer/  or 
can  be  cured  by  amendment.^ 


V.  Chilcls,  150  App.  Div.  656,  135  N.  Y. 
Supp.  972;  National  Park  Bank  v. 
Billings,  144  App.  Div.  536,  129  N.  Y. 
Supp.  846;  Milliken  v.  Fidelity  &  De- 
posit Co.  of  Maryland,  129  App.  Div. 
206,  113  N.  Y.  Supp.  809;  Smith  v. 
Metropolitan  Life  Ins.  Co.,  79  Misc. 
550,  140  N.  Y.  Supp.  327;  Mitchell  v. 
Dunmore  Eealty  Co.,  60  Misc.  563,  112 
N.  Y.  Supp.  659;  Longenecker  i'.  Longe- 
necker  Bros.,  140  N.  Y.  Supp.  403. 
N.  D. — James  Eiver  Nat.  Bank  v.  Pur- 
chase, 9  N.  D.  280,  83  N.  W.  7.  Okla. 
Long  r.  Shepard,  35''  Okla.  489,  130 
Pac.  131;  Cobb  v.  Kenefick,  23  Okla. 
440,  100  Pac.  545.  Ore.— Hirsch  v. 
May,  75  Ore.  403,  146  Pac.  831.  Wash. 
Hubenthal  v.  Spokane  &  L  R.  Co.,  43 
Wash.  677,  86  Pac.  955. 

[a]  In  Indiana,  a  motion  for  judg- 
ment on  certain  paragraphs  of  a  com- 
plaint is  not  recognized  by  the  code. 
Warrick  f.  Spry,  49  Ind.  App.  327,  97 
N.   E.   361. 

96.  White  v.  Gibson,  61  Misc.  436, 
113  N.   Y.  Supp.  983. 

97.  White  v.  Gibson,  113  N.  Y.  Supp. 
983. 

98.  Judgment  non  obstante  vere- 
dicto upon  record  and  pleadings,  see 
infra,  VIII,  B,  2. 

99.  Shwavder  v.  Clay,  24  Colo.  App. 
336,  133  Pac.  420;  Hancock  v.  Luke 
(Utah),  148  Pac.  452. 

1.  McKee  v.  Downing,  224  Mo.  115, 
130,  124  S.  W.  7;  California  State  Tel. 
Co.  V.  Patterson,  1  Neb.  150. 

[aj  Motions  are  generally  appro- 
priate only  in  the  absence  of  remedies 
by  regular  pleadings.  Illinois  Central 
R.  Co.  V.  Adams,  180  U.  S.  28,  21  Sup. 
Ct.  922,  45  L.  ed.  410. 

[bj  In  Colorado,  a  motion  for  judg- 
ment on  the  pleadings  cannot  take  the 
place  of  a  general  demurrer  (Childers 
V.  Baird,  59  Colo.  382,  148  Pac.  854; 
Wallace  v.  Collier,  59  Colo.  144,  147 
Pac.  660;  Kingsbury  V.  Vreeland,  58 
Colo.  212,  144  Pac.  887;  Eppich  v. 
Blanchard,  58  Colo.  139,  143  Pac.  1035; 
Williams  r.  Rocky  Mountain  Fuel  Co., 
55   Colo.  133,   133   Pac.  742;   Whitehead 


V.  Johnson,  51  Colo.  587,  119  Pac.  472; 
Roberts  v.  Colorado  Springs  &  I.  R. 
Co.,  45  Colo.  188,  101  Pac.  59;  Miller 
V.  Houston,  27  Colo.  App.  89,  146  Pac. 
786),  or  another  plea  or  motion  (Rich- 
ards V.  Stewart,  53  Colo.  205,  124  Pac. 
740;  Roberts  v.  Colorado  Sj^rings  &  I. 
R.  Co.,  45  Colo.  188,  101  Pac.  59),  and 
thereby  preclude   amendment. 

2.  Bowles  V.  Doble,  11  Ore.  474,  5 
Pac.  918;  Hubenthal  v.  Spokane  &  I.  R. 
Co.,  43  Wash.  677,  86  Pac.  955.  See 
also  infra,  VII,  B,  2,  e. 

[aJ  In  Bowles  v.  Doble,  11  Ore. 
474,  5  Pac.  918,  the  court  said:  "A 
party  to  an  action  will,  necessarily, 
when  it  comes  on  for  trial,  be  entitled 
to  any  advantage  in  his  favor  in  con- 
sequence of  defects  in  his  adversary's 
pleading,  but  there  is  no  such  pro- 
cedure, eo  nomine,  as  a  motion  for 
judgment  on  the  pleadings.  The  ob- 
jection to  such  a  practice  is,  that  it 
is  not  in  harmony  with  the  spirit  of 
the  code.  Its  tendency  is  to  deprive 
a  party  of  a  substantial  right  by  a 
mere  defect  in  his  pleading  that  could 
be  cured  by  an  amendment,  and  which 
should  never  be  permitted  by  a  court 
at  nisi  prius.  We  can  imagine  no 
more  serious  abuse  of  justice  than  the 
toleration  of  a  kind  of  technical  sharp 
practice  that  sacrifices  substance  to 
form."  Approved  in  Currie  v.  South- 
ern Pacific  Co.,  23  Ore.  400,  31  Pac. 
963.  See  also  Bowles  v.  Doble,  11  Ore. 
474,  5  Pac.  918. 

[b]  The  practice  of  moving  for 
judgment  on  the  pleadings  because  of 
some  informal  defect  in  the  pleadings 
which  may  be  cured  by  amendment  is 
not  to  be  commended.  But  where  the 
motion  is  directed  at  the  substance  of 
the  action  or  defense,  there  is  no  rea- 
son why  the  practice  should  not  receive 
the  sanction  of  the  courts.  If  there 
is  no  cause  of  action  or  defense,  and 
no  defect  curable  by  amendment,  the 
time  of  the  court  should  not  be  taken 
up  in  hearing  testimony  that  can  avail 
nothing.  Hubenthal  v.  Spokane  &  I. 
R.  Co.,  43  Wash.  677,  86  Pac.  955. 
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A  judgment  on  the  pleadings  is  allowed,  not  because  of  a  lack  of 
proof,  but  because  of  a  lack  of  issue  ;^  and  it  cannot  therefore,  be 
granted  if  there  is  an  issue  of  fact  presented  by  the  pleadings  and 
undisposed  of.* 

Where  a  motion  to  strike  an  amended  petition  is  sustained,  judgment  on 
the  original  pleadings  is  improper  for  the  reason  that  the  amended 
petition  Avhen  filed  by  leave  of  court  supersedes  both  the  original 
petition  and  the  motion  for  judgment  thereon.^ 

Bar  of  Statute  of  Limitations,  —  Probably  a  judgment  on  the  plead- 
ings may  be  rendered  if  the  plaintiff 's  cause  of  action  is  barred  by  the 
statute  of  limitations.^ 


3.  Davenport  v.  Burke,  27  Idalio 
464,  149  Pac.  511;  Idaho  Placer  Min. 
Co.  V.  Green,  14  Idaho  294,  304,  94 
Pac.  161. 

4.  U.  S. — Kimber  f.  Gunnell  Gold 
Min.  &  Mill.  Co.,  126  Fed.  137,  61 
C.  C.  A.  203.  Cal.— Casci  r.  Ozalli,  158 
Cal.  282,  110  Pac.  932.  Colo,— Wallace 
r.  Collier,  50  Colo.  144,  147  Pac.  660; 
Fehringer  r.  Martin,  56  Colo.  449,  138 
Pac.  1009 ;  Fehringer  v.  Martin  Drug  Co., 
56  Colo.  445,  138  Pac.  1007;  Thomas  r. 
Eav,  48  Colo.  423,  110  Pac.  77;  Mills  v. 
Hart,  24  Colo.  505,  52  Pac.  680;  Jamf>s 
V.  MePhee,  9  Colo.  486,  13  Pac.  535. 
Idaho. — Davenport  r.  Burke,  149  Pac. 
511;  Swinehart  v.  Pocatello  M.  &  P. 
Co.,  8  Idaho  710,  70  Pac.  1054;  Als- 
paugh  V.  Eeid,  6  Idaho  223,  55  Pac. 
300;  Pence  r.  Durbin,  1  Idaho  550. 
Ind. — Board  of  Conirs.  v.  State  ex  rcJ. 
Eeed,  179  Ind.  644,  102  N.  E.  97;  Doyal 
V.  Landes,  119  Ind.  479,  20  N.  E.  719, 
21  N.  E.  1108.  la.— Parker  r.  Des 
Moines  Life  Assn.,  108  Iowa  117,  78 
N.  W.  826;  Black  v.  De  Camp,  75  Iowa 
105,  39  N.  W.  215.  Kan.— Sparks  r. 
McAllister,  80  Kan.  546,  103  Pac.  127; 
McCready  v.  Dennis,  73  Kan.  778,  85 
Pac.  531;  Smith  r.  Beeler,  48  Kan.  669, 
29  Pac.  1087.  Ky. — "Williams  r.  Capital 
Mining  L.  &  O.  Co.,  153  Kv.  772,  156 
S.  W.  409;  Irvine  r.  Irvine,"  28  Kv.  L. 
Eep.  262,  89  S.  W.  193.  Minn.— We'icher 
r.  Cargill,  82  Minn.  265,  84  N.  W.  1007. 
Mo. — O'Connell  v.  Mercantile  T.  Co. 
(Mo.  App.),  128  S.  W.  30.  Mont.— E. 
M.  Cabban  Eealty  Co.  r.  Donlan,  149 
Pac.  484;  Moore  v.  Murray,  30  Mont. 
13,  75  Pac.  515;  Flovd  v.  'Johnson,  17 
Mont.  469,  43  Pac. '631;  Horsky  v. 
Moran,  13  Mont.  250,  267,  34  Pac.  360. 
N.  M.— Eeed  v.  Eogers,  19  N.  M.  177, 
141  Pac.  611.  N.  y.— Theobald  r. 
United  States  Eubber  Co.,  83  Misc. 
627,    146    X.    Y.    Supp.    597;    Business 
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Men's  Eealtv  Co.  v.  Comet  Co.,  152 
App.  Div.  941,  137  N.  Y.  Supp.  823; 
Halbc  v.  Adams,  155  N.  Y.  Supp.  995. 
N,  C. — Xewsome  f.  Bank'  of  Ahoskie, 
165  N.  C.  91,  80  S.  E.  1062;  Kinston 
Cotton  Mills  V.  Rocky  M.  H.  Co.,  154 
X.  C.  462,  70  S.  E.  910;  Penny  v.  Lud- 
wick,  152  N.  C.  375,  67  S.  E.  919. 
N.  D. — Scott  r.  Northwestern  Port 
Huron  Co.,  17  N.  D.  91,  115  N.  W. 
192;  Yiets  r.  Silver,  15  N.  D,  51,  106 
N.  W.  35.  Okla.— Shipman  r.  Porter, 
149  Pac.  902;  Shipmau  r.  Porter,  149 
Pac.  901 ;  .lohnsou  v.  Johnson,  43  Okla. 
582,  143  Pac.  670;  St.  Louis  &  S.  F. 
R.  Co.  r.  Kerns,  136  Pac.  169;  Curtis 
&  Gartside  Co.  v.  Pigg,  39  Okla.  31, 
134  Pac.  1125;  Noland  r.  Owens,  13 
Okla.  408,  74  Pac.  954.  Utah.— Reich 
r.  Rebellion  S.  M.  Co.,  3  Utah  254,  2 
Pac.  703.  Wyo. — Tba  r.  Central  Assn., 
5  Wyo.  355,  40  Pac.  527,  42  Pac.  20. 

[a  I  The  striking  out  of  an  amended 
answer  does  not  leave  the  w?.y  open 
to  a  judgment  on  the  pleadings  for 
want  of  an  answer  where  the  original 
answer,  though  defective  tenders  an 
issue.  Spooner  r.  Cady  (Cal.),  36  Pac. 
104.  As  to  judgment  on  pleadings  for 
failure  to  answer,  see  infra,  VII,  B, 
3,  b. 

Issue  of  fact  presented  by  pleadings 
as  ground  for  opening  and  vacating 
indgment  on  the  pleadings,  see  infra, 
Vll,  C,  6,  i. 

5.  Dixon  V.  St.  Louis  Transit  Co., 
165   Mo.   App.   238,   146  S.   W.   1179. 

6.  If  any  of  plaintiff's  causes  of 
action  accrued  within  the  statutory 
period,  an  order  denying  a  motion  for 
judgment  on  the  ground  of  the  com- 
pleted running  of  the  statute  of  limi- 
tations is  correct.  Reusens  v.  Gerard, 
160  App.  Div.  625,  146  N.  Y.  Supp. 
86;  Ball  v.  Gerard,  160  App.  Div.  619, 
146  N.  Y.  Supp.  81. 
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Failure  To  Comply  With  Court  Order.  — A  jnclgment  on  the  pleadings 
will  not  be  rendered  against  a  plaintiff  who  fails  to  comply  with  an 
order  of  court  requiring  him  to  file  and  serve  a  verified  bill  of  par- 
ticulars, where  his  complaint  states  a  cause  of  action/  Nor  can  a 
court  render  judgment  against  a  party  on  his  refusal  to  comply  with 
an  order  directing  a  deposit  of  reporter's  fees.^ 

2.  Insufficient  or  Defective  Pleadings.  —  a.  In  General.  —  A  mo- 
tion for  judgment  on  the  pleadings  is  a  proper  method  of  testing  and 
taking  advantage  of  the  insufficiency  of  the  pleadings  of  the  parties 
to  an  action.^  Thus,  it  is  proper  for  a  defendant  to  move  for  judg- 
ment on  the  pleadings  when  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,^*'  and  it  is  not  necessary  in  such 


[a]  In  an  ejectment  suit  the  de- 
fendant relied  on  certain  tax  deeds 
which  the  plaintiff  alleged  to  be  with- 
out validity.  The  tenor  of  the  deeds 
was  not  set  forth,  nor  did  it  appear 
from  any  fact  averred,  that  either  of 
the  deeds  was  void  on  its  face.  The 
trial  court  awarded  judgment  on  the 
pleadings  upon  the  ground  that  the 
action  was  not  instituted  within  the 
statutory  period  after  the  execution 
and  delivery  of  the  deeds.  It  was  held 
in  Williams  V.  Eockv  Mountain  Fuel 
Co.,  55  Colo.  133,  133  Pac.  742,  that 
inasmuch  as  the  validity  of  the  tax 
deeds  was  in  issue,  and  for  anything 
apparent  in  the  pleadings,  the  deeds 
might  be  prima  facie,  void,  in  which 
case  the  statute  would  have  no  ap- 
plication, the  motion  for  judgment  on 
the   pleadings   was   improperly  allowed. 

7.  It  does  not  follow  from  an  order 
precluding  the  giving  of  testimony  in 
support  of  the  allegations  of  which  a 
plaintiff  was  required  to  give  a  bill 
of  particulars,  that  a  motion  for 
judgment  on  the  pleadings  can  be 
granted  where  the  complaint  states  a 
cause  of  action  as  the  questions  sought 
to  be  raised  by  the  motion  can  only 
be  raised  at  trial  where  it  can  be 
made  to  appear  what  effect  the  order 
will  have  on  the  cause  of  action.  Wit- 
schieben  v.  Glynn,  156  App.  Div.  193, 
140  N.  Y.  Supp.  1037. 

8.  Meacham  v.  Bear  Valley  Irr.  Co., 
145  Cal.  606,  79  Pac.  281. 

9.  Mitchell  v.  Dunmore  Eealty  Co., 
112  N.  Y.  Supp.  659;  Gerard-Fill'io  Co. 
V.  McNair,  68  Wash.  321,  123  Pac.  462; 
Wolf  Co.  V.  Northwestern  Dairy  Co., 
55  Wash.  665,  104  Pac.  1123;  Huben- 
thal  V.  Spokane  &  I.  E.  Co.,  43  Wash. 
677,  86  Pac.  955.  See  generally  the 
eases  throughout  this  section. 


10.  Ariz. — Arizona-Parral  Min.  Co. 
V.  Forbes,  16  Ariz.  395,  146  Pac.  504; 
Consolidated  Canal  Co.  v.  Peters,  5 
Ariz.  80,  46  Pac.  74.  Cal. — Hibernia 
S.  &  L.  Soc.  V.  Thornton,  117  Cal.  481, 
49  Pac.  573;  Denis  t:  Velati,  96  Cal. 
223,  31  Pac.  1;  De  Courcev  V.  Cox,  94 
Cal.  665,  30  Pac.  95;  De  Toro  V.  Eob- 
inson,  91  Cal.  371,  27  Pac.  671;  Kelley 
r.  Kriess,  68  Cal.  210,  9  Pac.  129; 
King  r.  Montgomery,  50  Cal.  115  (mo- 
tion to  dismiss  action) ;  County  of  San 
Luis  Obispo  V.  Simas,  1  Cal.  App.  175, 
81  Pac.  972;  Harniss  v.  Bulpitt,  1  Cal. 
App.  140,  81  Pac.  1022.  Colo.— People 
ex  rel.  Attorney  General  f.  Brown,  23 
Colo.  425,  48  Pac.  661;  Spaulding,  r. 
Saltiel,  18  Colo.  86,  31  Pac.  486.  Contra, 
AVilliams  V.  Eocky  Mountain  Fuel  Co., 
55  Colo.  133,  133  Pac.  742;  Eohrer  v. 
Boss,  53  Colo.  328,  125  Pac.  489.  Idaho. 
Idaho  Placer  Min.  Co.  v.  Green,  14 
Idaho  294,  304,  94  Pac.  161.  Ind. 
Pennsylvania  Co.  V.  Eeesor  (Ind.  App.), 
108  N.  B.  983.  Kan.— Powers  r. 
Badger  Lumber  Co.,  75  Kan.  687,  90 
Pac.  254.  Ky. — Farnsley's  Admr.  f. 
Philadelphia  Life  Ins.  Co.,  156  Ky.  699, 
161  S.  W.  1111.  Minn.— Tripp  r.  iSTorth- 
western  National  Bank,  41  Minn.  400, 
43  N.  W.  60;  Webb  v.  Bidwell,  15 
Minn.  479.  N.  M. — McCoy  v.  Torrance 
County  Sav.  Bk.,  19  N.  M.  422,  144 
Pac.  283.  N.  Y.— Hunt  v.  Armstrong, 
166  App.  Div.  311,  151  N.  Y.  Supp. 
850;  Searle  v.  Halstead  &  Co.,  130  App. 
Div.  693,  115  N.  Y.  Supp.  405;  Arthur 
Wolfsohn  Co.  V.  Jaffe,  89  Misc.  505, 
153  N.  Y.  Supp.  683;  O'Eourke  r.  Pat- 
terson, 157  App.  Div.  284,  142  N.  Y. 
Supp.  195;  Emanuel  r.  Walter,  138 
App.  Div.  818,  123  N.  Y.  Supp.  491; 
United  Material  Co.  i\  O'Dell,  67 
Misc.  584,  123  N.  Y.  Supp.  313. 
N.     D. — James    Eiver    Nat.    Bank    v. 
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case  that  the  answer  seek  affirmative  relief."  Likewise  a  plaintiff  is 
entitled  to  judgment  on  the  pleadings  when  the  answer  is  insufficient 
to  raise  a  material  issue/^  provided,  of  course,    that    the    complaint 


Purchase,  9  N.  D.  280,  83  N.  W.  7. 
Ohio. — Wicker  v.  Messiiiger,  22  Ohio 
Cir.  Ct.  712,  Okla. — Sweet  v.  Crane, 
39  Okla.  248,  134  Pae.  1112;  St.  Louis 
&  S.  F.  R.  Co.  f.  Cake,  25  Okla.  227, 
105  Pac.  322;  St.  Louis  &  S.  F.  E. 
Co.  V.  Phillips,  17  Okla.  264,  87  Pac. 
470.  Ore. — Heatherly  v.  Hadley,  2  Ore. 
269.  Wash.— Hester  v.  Stiiie,  46  Wash. 
469,  90  Pac.  594;  Hubenthal  v.  Spokane 
&  I.  E.  Co.,  43  Wash.  677,  86  Pac.  955. 

[a]  If  no  legal  recovery  could  be 
had,  if  plaintiff's  claim  were  estab- 
lished by  proof,  a  judgment  on  the 
pleadings  for  the  defendant  is  proper. 
Harris  r.  Harris,  9  Colo.  App.  211,  47 
Pac.  841. 

[b]  If  a  plaintiff  admits  some  fact 
which  renders  a  recover.y  impossible, 
a  judgment  on  the  pleadings  against 
him  is  proper.  Harris  i".  Harris,  9  Colo. 
App.  211,  47  Pac.  841. 

As  to  judgment  on  pleadings  on  ad- 
mission in  answer,  see  infra,  VII,  B, 
3,  a. 

[c]  In  Iowa,  the  sufficiency  of  a 
petition  must  be  called  in  question  be- 
fore issue  of  fact  is  taken  thereon,  or 
it  is  waived.  A  motion  for  judgment 
on  the  pleadings  and  opening  state- 
ment of  counsel  made  at  trial  is  not 
a  proper  method  in  which  to  test  the 
sufficiencv  of  a  petition.  Fulmer  i\ 
Mahaska'  County,  92  Iowa  201,  60  N. 
W.   207. 

[d]  In  an  action  on  a  promissory 
note  it  is  error  to  render  judgment  in 
favor  of  the  defendant  on  the  plead- 
ings where  the  answer  fails  to  set  up 
a  complete  defense  to  the  notes.  Mc- 
Cormick  Harvesting  Co.  V.  Koch,  8 
Okla.   374,  58   Pac.   626. 

[e]  A  motion  of  a  defendant  (1) 
cannot  be  granted  if  the  plaintiff  is 
entitled  to  any  relief,  either  legal  or 
equitable,  even  though  the  judgment 
demanded  is  not  the  precise  relief  to 
which  he  appears  to  be  entitled.  Clark 
r.  Levy,  130  App.  Div.  389,  114  N.  Y. 
Supp.  890.  And  see  Hawkins  v.  Over- 
street,  7  Okla.  277,  54  Pac.  472.  (2) 
Thus  in  an  action  by  a  materialman  to 
enforce  a  lien  for  material  furnished, 
if  the  petition  shows  a  cause  of  action 
against  the  defendant  for  wrongful 
conversion  of  such  material  to  defend- 
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ant's  use,  it  is  error  to  render  judg- 
ment on  the  pleadings  against  plaintiff, 
although  the  petition  may  not  show 
plaintiff  to  be  entitled  to  the  enforce- 
ment of  a  lien,  and  although  the  prayer 
may  be  onlj''  for  the  enforcement  of  a 
lien.  C.  E.  Sharpe  Lumber  Co.  V.  Kan- 
sas Ice  Co.,  42  Okla.  689,  142  Pac. 
1016. 

[f]  Where  a  complaint  does  not 
state  a  cause  of  action  in  equity  as 
was  intended,  judgment  on  the  pleatl- 
ings  will  not  be  granted  if  it  state  a 
cause  of  action  at  law.  Greenleaf  v. 
Egan,  30  Minn.  316,  15  N.  W.  254; 
Walter  v.  Garland  Auto.  Co.,  164  App. 
Div.   183,   149   N.  Y.  Supp.   653. 

[g]  Does  Not  Waive  Right  To  Have 
Issues  in  Answer  Tried  by  Jury. — A 
defendant  by  presenting  a  motion  for 
judgment  on  the  pleadings  does  not 
thereby  waive  the  right  to  have  an  is- 
sue of  fact  set  up  in  his  answer  tried 
bv  a  jury.  Atwood  r.  Massey  (Okla.), 
153  Pac.  629. 

11.  Kellev  V.  Kries^,  68  Cal.  210,  9 
Pac.  129. 

12.  Cal.— Clemens  r.  Luce,  101  Cal. 
432,  35  Pac.  1032;  Tibbets  r.  Blade, 
60  Cal.  429;  Doll  v.  Good,  38 
Cal.  287;  Ghirardelli  f.  McDermott,  22 
Cal.  539;  '  Whitwell  V.  Thomas,  9  Cal. 
499.  Colo. — Stevens  r.  Andrews,  10  Colo. 
402,  15  Pac.  616;  Stratton 's  Independ- 
ence V.  Stark,  20  Colo.  App.  452,  79 
Pac.  745.  Compare,  Childers  v.  Baird, 
59  Colo.  382,  148  Pac.  854,  and  supra, 
when  allowed.  Idaho. — Davenport  v. 
Burke,  27  Idaho  464,  149  Pae.  511; 
Idaho  Placer  Min.  Co.  v.  Green,  14 
Idaho,  294,  304,  94  Pac.  161;  Mills  Nov- 
eltv  Co.  r.  Dunbar,  11  Idaho  671,  83  Pac. 
932;  Coombs  v.  Collins,  6  Idaho  536,  57 
Pac.  310.  la.— State  v.  Carvey,  154 
IS^^.  W.  931.  Kan.— Douglas  r.  Rine- 
hart,  5  Kan.  392.  Ky.— Hadden  V. 
]Nrannin,  14  Ky.  L.  Rep.  652,  21  S.  W. 
38.  Mont. — Sweenev  f.  Schlessinger, 
18  Mont.  326,  45  Pac.  213;  Power  V. 
Gum,  6  Mont.  5,  9  Pae.  575;  Sands  V. 
Maclay,  2  Mont.  35;  Lomme  v.  Kint- 
zing,  'l  Mont.  290.  Neb.— Dodge  Co. 
r.  Kemnitz,  28  Neb.  224,  44  N.  W.  184. 
Nev.— Gallagher  r.  Dunlap,  2  Nev.  326. 
N.  Y.— Kay  v.  W^hittaker,  44  N.  Y. 
565;    People    v.    Northern    E.     Co.,     42 
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states  a  cause  of  action.^^  And  an  answer  raising  an  immaterial  issue 
may  be  assailed  by  motion  for  judgment  on  the  pleadings.^*  But  if 
the  answer  raises  a  single  material  issue,  a  judgment  on  the  pleadings 
cannot  be  granted  ;^^  and  in  this  connection,  a  denial  is  sometimes 


N.  Y.  217;  Chapman  v.  George  E.  Eead 
&  Co.,  73  Misc.  401,  133  N.  Y.  Supp. 
281;  Emanuel  v.  Walter,  138  App.  Div. 
818,  123  N.  Y.  Supp.  491.  Ore.— Simp- 
son V.  Prather,  5  Ore.  86.  S.  D. — Fargo 
f.  Vincent,  6  S.  D.  209,  60  N.  W.  858. 
Utah.— Smith  r.  Faust,  1  Utah  90. 
Wash. — Lake  v.  Stcinbach,  5  Wash. 
659,  82  Pac.  767;  Port  v.  Parfit,  4  Wash. 
869,  30   Pac.   328. 

[a]  It  is  the  proper  practice  where 
the  plaintiff's  objections  to  an  answer 
do  not  go  to  the  form  or  manner  of 
the  allegations,  but  raise  the  point 
that  the  facts  themselves,  even  if  well 
pleaded,  do  not  constitute  a  defense. 
Gerard-Fillio  Co.  v.  McNair,  68  Wash. 
821,  123  Pac.  462.  Compare,  Strom- 
berg-Carlson  T.  Mfg.  Co.  V.  Bisbee,  115 
Ga.  346,  41  S.  E.  573;  Hollis  v.  Nelms, 
115  Ga.  5,  41  S.  E.  263,  holding  the 
sufficiency  of  an  answer  cannot  proper- 
ly be  brought  in  question  by  a'  motion 
to  enter  judgment  in  favor  of  the 
plaintiff,  based  on  the  ground  that  the 
answer  sets  forth  no  defense.  See  also 
infra,  VII,  B,  3,  a. 

13.  Ariz. — Hancock  v.  Herrick,  3 
Ariz.  247,  29  Pac.  13.  Cal.— St.  Mary's 
Hospital  V.  Perry,  152  Cal.  338,  92 
Pac.  864.  Colo. — People  ex  rel.  Attor- 
ney General  v.  Brown,  23  Colo.  425, 
48  Pac.  661.  Minn. — Balcombe  r. 
Northup,  9  Minn.  172.  Mo.  —  Hart 
V.  Harrison  Wire  Co.,  91  Mo.  414. 
Mont. — Montana  Min.  Co.  v.  St.  Louis 
M.  &  M.  Co.,  23  Mont.  311,  58  Pac. 
870;  Sweeney  v.  Schlessinger,  18  Mont. 
326,  45  Pac.  213.  N.  Y. — Munger  V. 
Shannon,  61  N.  Y.  251;  Van  Alstyue 
V.  Freday,  41  N.  Y.  174;  Goldstein  r. 
Michelson,  91  N.  Y.  Supp.  33.  Utah. 
Hancock  v.  Luke,  148  Pac.  452. 

See  infra,  VII,  C,  6,  f. 

14.  Cal. — Loveland  v.  Garner,  74 
Cal.  298,  15  Pac.  844.  Colo.— West- 
cott  V.  Patton,  10  Colo.  App.  544,  51 
Pac.  1021.  Minn. — Hitchcock  r.  Turn- 
bull,  44  Minn.  475,  47  N.  W.  153.  Ore. 
Wallace  v.  Baisley,  22  Ore.  572,  30  Pac. 
432. 

[a]  If  an  unnecessary  issue  ten- 
dered by  a  complaint  is  controverted 
by  the  answer,  a  judgment  on  the 
pleadings  will  not  be  granted.     Hughes 


r.  Wilcox,  17  Misc.  32,  39  N.  Y.  Supp. 
210. 

15.  U.  S.— McGrath  v.  Valentine, 
167  Fed.  473,  93  C.  C.  A.  109;  Custer 
Countv  V.  Western  Ranches,  97  Fed. 
483,  38  C.  C.  A.  298,  reversing  89  Fed. 
577;  Jones  v.  Eowley,  73  Fed.  286. 
Alaska. — Tanana  V.  E.  Co.  v.  Washing- 
ton-Alaska Bank,  4  Alaska  399.  Ariz. 
Goldwater  v.  Bowen,  7  Ariz.  200,  62 
Pac.  691;  Miles  v.  McCallan,  1  Ariz. 
491,  3  Pac.  610.  Cal.— Casci  v.  Ozalli, 
158  Cal.  282,  110  Pac.  932;  Brind  v. 
Gregory,  122  Cal.  480,  55  Pac.  280; 
Derby  &  Co.  v.  Jackman,  89  Cal.  1, 
26  Pac.  610;  Chester  v.  Field,  87  Cal. 
422,  25  Pac.  493;  Widmer  v.  Martin, 
87  Cal.  88,  25  Pac.  264;  Forrester  v. 
Flores,  64  Cal.  24,  28  Pac.  107;  Garvey 
V.  Willis,  50  Cal.  619.  Colo.— Eppich 
r.  Blanchard,  58  Colo.  139,  143  Pac. 
1035;  Richards  v.  Stewart,  53  Colo. 
205,  124  Pac.  740;  McCroskey  v.  Mills, 
32  Colo.  271,  75  Pac.  910;'Carlile  v. 
People,  27  Colo.  116,  59  Pac.  48;  Gart- 
ley  V.  People;  24  Colo.  155,  49  Pac. 
272;  Empire  E.  &  C.  Co.  v.  Chapin,  22 
Colo.  App.  538,  126  Pac.  1107.  Ga. 
Watters  i:.  Freeman  Bros.,  16  Ga.  App. 
595,  85  S.  E.  931.  Idaho.— Swinehart 
r.  Pocatello  Meat  &  P.  Co.,  8  Idaho 
710,  70  Pac.  1054;  Johnson  v.  Manning, 
3  Idaho  352,  29  Pac.  101.  Ind.— Stev- 
ens r.  Overturf,  62  Ind.  331;  Talbott 
V.  Armstrong,  14  Ind.  254.  la. — Ha- 
worth  V.  Newell,  102  Iowa  541,  71 
N.  W.  404.  Kan. — Fonts  r.  Pettigrew, 
68  Kan.  289,  74  Pac.  1107;  McCrea  v. 
Leavenworth,  46  Kan.  767,  27  Pac. 
129;  Scott  V.  Morning,  18  Kan.  489; 
Chapman  v.  Tallant,  1  Kan.  App.  799, 
42  Pac.  61.  Ky.— Muncv  v.  Smith,  142 
Ky.  201,  133  S.  W.  1152;  Harthill  v. 
Cooke,  19  Ky.  L.  Eep.  1524,  43  S.  W. 
705.  Minn. — IMinneapolis  Land  Co.  v. 
McMillan,  79  Minn.  287,  82  N.  W.  591; 
Jellison  r.  Halloran,  40  Minn.  485,  42 
N.  W.  392.  Mo.— Yancey  v.  Clarkson, 
182  Mo.  App.  435,  168  S.  W.  236; 
Bay  V.  Trusdell,  92  Mo.  App.  377.  Mont. 
First  Nat.  Bank  v.  Silver,  45  Mont. 
231,  122  Pac.  584;  Bryant  v.  Davis, 
22  Mont.  534,  57  Pac.  143;  Bach,  Cory 
&  Co.  r.  Montana  L.  &  P.  Co.,  15  Mont. 
345,  39  Pac.  291.     Neb.— Bol^li  r.  First 
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sufficient  to  prevent  a  judgment  on  the  pleadings.^^    Where  a  counter- 
claim is  set  up  in  the  answer,  the  plaintiff  is  not  entitled  to  a  judgment 


Nat.  Bank,  59  Neb.  283,  80  N.  W. 
905.  N.  Y.— Young  v.  Kent,  46  N.  Y. 
672;  Lewis  v.  City  Kcalty  Co.,  158 
App.  Div.  733,  143  N.  Y.  Supp.  1026; 
Du  Bosque  v.  Monroe,  168  App.  Div. 
821,  154  N.  Y.  Supp.  462;  Stevenson 
r.  Devins,  158  App.  Div.  616,  143  N.  Y. 
Supp.  916;  Gibbs  v.  Title  Guar.  &  Sur. 
Co.,  79  Misc.  247,  139  N.  Y.  Supp. 
945;  Marine  V.  Contractor's  Sup.  Co. 
r.  Paltrowitz,  139  N.  Y.  Supp,  43. 
N.  D.— Viets  V.  Silver,  15  N.  D.  51, 
106   N.   W.   35;    Yerkes  v.   Crura,   2   N. 

D.  72,  49  N.  W.  422.  Okla.— Mascho 
V.  Johnson,  153  Pac.  630;  Atwood  r. 
Massey,  153  Pac.  629;  First  Nat.  Bank 
V.  Howell,  41  Okla.  216,  137  Pac.  657; 
Fenton  v.  Burleson,  33  Okla.  230,  124 
Pac.  1087;  Fox  i:  Ziehme,  30  Okla.  673, 
120  Pac.  285;  Stauffer  V.  Campbell,  30 
Okla.  76,  118  Pac.  391.  Ore.— Moun- 
tain Timber  Co.  v.  Case,  65  Ore.  417, 
133   Pac.   92;   Maffet  v.   Oregon  &   Cal. 

E.  Co.,  46  Ore.  443,  458,  80  Pac.  489; 
Pacific  Mill  Co.  v.  Inman,  50  Ore.  22, 
90  Pac.  1099;  Willis  v.  Holmes,  28 
Ore.  265,  42  Pac.  989.  Utah.— Maple- 
ton  V.  Kellv,  117  Pac.  52.  Wash.— Met- 
calf  V.  Storev,  80  Wash.  119,  141  Pac. 
315;  Levy  v.  Seattle,  61  Wash.  540, 
112  Pac.  639;  llelmer  v.  Title  Guar. 
&  S.  Co.,  50  Wash.  411,  97  Pac.  451; 
Port  V.  Parfit,  4  Wash.  369,  30  Pac. 
328. 

See  also  supra,  VII,  B,  1,  note  4; 
and  i7ifra,  VII,  B,  3,  a,  note  62. 

[a]  In  a  suit  involving  the  owner- 
ship of  a  certain  fund  in  which  the 
debtor  admits  the  validity  of  the  claim 
but  alleges  that  a  controversy  exists 
as  to  the  division  thereof,  and  in 
which  one  of  the  claimants  is  dismissed 
from  the  action  on  a  motion  to  quash 
service  of  summons,  a  judgment  there- 
after on  the  pleadings  against  the 
debtor  is  erroneous.  Such  a  judgment 
would  be  no  bar  to  any  action  by  the 
dismissed  claimant.  Hadley  v.  Ellis, 
28  Ohio  Cir.  Ct.  122,  7  Ohio  Cir.  Ct. 
(N.   S.)    313. 

[b]  In  an  actibn  of  libel,  a  motion 
for  judgment  on  the  pleadings  should 
not  be  granted  if  the  answer  asserts  a 
justification  substantially  less  broad 
than  the  complaint  charges,  or  in  a 
sense  different  from  that  reasonably 
laid     in     the     innuendo.       Tawney     v. 
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Simonson,  W.  &  H.  Co.,  109  Minn.  341, 
124   N.   W.   229. 

[c]  In  an  action  upon  an  official 
bond  where  the  execution  of  the  bond 
was  denied  by  one  of  the  sureties,  it 
was  error  to  enter  judgment  against 
such  surety  on  the  pleading.  Carlile 
V.   People,   27    Colo.    116,  59    Pac.   48. 

[dj  If  an  amended  answer,  filed 
pending  the  hearing  of  a  motion  for 
judgment  on  the  pleadings,  raises  an 
issue  of  fact,  it  is  error  to  render  judg- 
ment in  favor  of  a  plaintiff  upon  the 
pleadings.  But  if  it  raises  no  defense, 
judgment  on  the  pleadings  may  be  ren- 
dered. Evinger  v.  Moran,  14  Cal.  App. 
328,  112  Pac.  68. 

That  pleadings  present  an  issue  as 
ground  for  opening  and  vacating  judg- 
ment on  pleadings,  see  infra,  \'I1,  C, 
6,  i. 

IG.  A  General  Denial  Is  Sufficient. 
Ga.— McNeil  r.  Kllis,  4  Ga.  A]ip.  530, 
61  S.  E.  1050.  N.  Y.— Patterson  v. 
Walter  Gage  Realty  Co.,  164  Ap{).  Div. 
787,  150  N.  Y.  Supp.  215.  Okla.— Dunn 
I".  Anderson,  151  Pac.  1045;  Barnes  V. 
Davis,  30   Okla.  511,  120  Pac.   275. 

Xa]  A  judgment  cannot  ordinarily 
be  granted  in  favor  of  a  plaintiff  on 
the  pleadings  where  issue  is  joined  on 
a  general  denial  and  other  defenses. 
But  if  the  general  denial  is  overthrown 
by  other  statements  in  the  answer, 
judgment  may  be  rendered  on  the 
pleadings.  Cobe  v.  Coughlin  Hdw.  Co., 
83  Kan.  522,  112  Pac.  115.  And  see 
Johnson  r.  Harvey,  83  Kan.  471,  112 
Pac.  108,  holding  the  general  denial  in 
the  case  amounted  to  nothing,  also 
infra,  VIT,  B,  3,  a,  note  61. 

[b]  Where  a  plaintiff  sued  for  dam- 
ages done  to  a  shijiment  alleged  to 
have  been  made  under  a  verbal  con- 
tract, and  the  defendant  answered  by 
general  denial  and  by  pleading  a  writ- 
ten contract  limiting  its  liability,  which 
contract  the  plaintiff  denied  on  oath, 
the  defendant  is  not  entitled  to  judg- 
ment on  the  pleadings  for  the  reason 
that  the  plaintiff  is  entitled  to  have 
the  issues  made  by  the  general  denial 
tried  by  a  jury  regardless  of  the  writ- 
ten contract  and  regardless  of  the  fact 
that  a  determination  of  such  issues 
have  the  effect  of  rendering  the  writ- 
ten contract  not  binding.     Atchison,  T. 
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on  the  pleadings.^'^  Altlioiigli  an  answer  is  defective  and  insufficient, 
if  the  reply  thereto  forms  with  it  an  issue  to  be  tried,  a  judgment  on 
the  pleadings  cannot  be  rendered.^^  So  also,  if  the  defect  be  one  that 
is  cured  by  the  evidence,^''  or  by  a  subsequent  pleading,^*'  or  ver- 
dict,^^  a  motion  for  judgment  on  the  pleadings  will  be  denied.  But 
such  a  motion  is  properly  entertained  where  the  answer  raises  issues 
of  law  only.^^ 

Answer  to  Cross-Complaint.  —  Likewise  where  a  defendant  by  a  cross- 
complaint  becomes  an  actor  and  the  answer  of  the  plaintiff  is  insuffi- 
cient to  raise  an  issue,  a  judgment  on  the  pleadings  may  be  rendered.-^ 


&  S.  F.  R.  Co.  V.  Moore,  36  Okla.  433, 
129  Pae.  24;  Atchison,  T.  &  S.  F.  E. 
Co.  V.  Eobinson,  36  Okla.  435,  129  Pac. 
20. 

[c]  Altliough  a  denial  could  not 
withstand  a  demurrer  for  uncertainty, 
still  if  it  raises  an  issue,  it  is  suffi- 
cient to  defeat  a  motion  for  judgment 
on  the  pleadings.  Chester  v.  Field,  87 
Cal.  422,  25  Pac.  493;  Willson  v.  Colo- 
rado, etc.  R.  Co.,  57  Colo.  303,  142  Pac. 
174.  See  also  Pecha  v.  Kastl,  64  Neb. 
380,  89  N.  W.  1047,  holding  that  a 
denial  which  is  neither  general  nor 
specific,  but  which  is  not  a  nullity,  al- 
though subject  to  a  motion  to  strike 
or  to  make  more  specific,  is  sufficient 
to  prevent  judgment  on   the  pleadings. 

[d]  The  sustaining  of  a  demarrer 
to  affirmative  defenses  does  not  entitle 
a  plaintiff  to  judgment  on  the  plead- 
ings where  other  issues  are  presented 
by  denials  in  the  answer.  Levy  v. 
Seattle,  61  Wash.  540,  112  Pae.  639. 

[e]  In  an  action  to  determine  ad- 
verse claims  to  real  estate,  a  denial  of 
plaintiff's  title  precludes  the  entry  of 
a  judgment  on  the"  pleadings  although 
defendant 's  adverse  claim  fails.  Lar- 
son V.  Christiansen,  14  N.  D.  476,  106 
N.  W.  51. 

Insufficiency  of  denials  as  ground  for 
judgment  on  the  pleadings,  see  infra, 
VII,  B,  2,  b. 

17.  First  ISTat.  Bank  v.  Silver,  45 
Mont.  231,  122  Pae.  584;  Stratton  v. 
Graham,  140  N.  Y.  Supp.  869;  Curry 
V.  Fox,  133  N.  Y.  Supp.  417. 

[a]  Where  the  counterclaim  is  dis- 
missed, an  admission  made  in  connec- 
tion with  such  counterclaim  will  sup- 
port a  judgment  for  the  amount  ad- 
mitted. Schenek  v.  Fischer,  137  IST.  Y. 
Supp.  857.  As  to  judgment  on  plead- 
ings on  admissions  therein  generally, 
see  infra,  YII,  B,  3. 

[b]  Where  Defendant    Entitled    to 


Nominal  Damages  Only. — Where  the 
counterclaim  set  up  in  an  answer  rais- 
ing no  material  issue  entitles  the  de- 
fendant to  nominal  damages  only,  a 
judgment  in  favor  of  the  plaintiff  may 
be  rendered  on  the  pleadings.  Hitch- 
cock V.  Turnbull,  44  Minn.  475,  47 
N.  W.  153. 

18.  James  v.  McPhee,  9  Colo.  486, 
13  Pac.  535. 

19.  Clement  V.  Hughes,  13  Ky.  L. 
Eep.  352,  17  S.  W.  285. 

[a]  Where  the  defect  is  apparent 
on  the  face  of  the  petition,  and  was 
not  therefore  misleading  to  the  ad- 
verse party  in  the  preparation  of  his 
case  and  the  mistake  is  rectified  by 
the  evidence,  it  would  be  a  sacrifice 
of  substance  to  form  to  enter  a  judg- 
ment on  the  pleadings  because  of  such 
defect.  Clement  v.  Hughes  (Ky.),  17 
S.  W.  285. 

20.  Where  a  petition  stated  an 
equitable  cause  of  action  in  favor  of 
the  plaintiff,  but  because  of  the  fail- 
ure to  allege  certain  facts  therein,  it 
appeared  that  there  was  a  defect  of 
parties  plaintiff,  and  after  a  general 
demurrer  thereto  had  been  overruled 
an  answer  was  filed,  which  supplied  the 
allegation  which  should  have  been  set 
out  in  the  petition,  it  was  held  that 
a  motion  by  the  defendant  for  judg- 
ment in  its  favor  on  the  pleadings  was 
properly  overruled.  Chicago,  B.  &  Q. 
R.  Co.  v.  German  Ins.  Co.,  2  Kan.  App. 
395,  42   Pae.   594. 

21.  Doval  V.  Landes,  119  Ind.  479, 
20  N.  E.  719,  21  N.  E.  1108. 

Judgment  notwithstanding  verdict 
on  record  and  pleadings,  see  generally 
infra,  VIII,  B,  2. 

22.  Keinath,  Schuster  &  Hudson  v. 
Reed,  18  N.  M.  358,  137  Pac.  841. 

23.  Summerville  v.  Stockton  Milling 
Co.,  142  Cal.  529,  76  Pac.  243,  where 
the  denial  raised  a  material  issue. 
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Effect  of  Prior  Ruling  on  Demurrer.  —  If  a  pleading  to  which  a  de- 
murrer has  been  overruled  is  in  fact  insufficient,  a  judgment  on  the 
pleadings  may  be  subsequently  rendered.^*  It  has  been  held  that  a 
court  may  dispose  of  a  motion  for  judgment  on  the  pleadings  before 
it,  notwithstanding  an  order  sustaining  a  demurrer  without  leave  to 
amend.^^ 

Effect  of  Amendment  Subsequent  to  Motion.  —  Upon  the  filing  of  an 
amended  pleading  the  former  pleadingSj^"  and  a  motion  for  judgment 
which  has  been  filed-''  become  functus  officio  and  cannot  be  passed 
upon  by  the  court. 

b.  Insufficient  Benials.'^^  —  The  practice  of  moving  for  judgment 
on  the  pleadings  is  frequently  pursued  where  the  denials  in  a  verified 
answer  are  literal  merely,^^  or  are  in  the  conjunctive,^"  or  are  argu- 
mentative,^^ evasive,^^  or  otherwise  insufficient  to  raise  an  issue  of 


[a]  Where  a  plaintiff's  answer  de- 
nies the  allegations  of  a  cross-com- 
plaint, or  pleads  other  facts  iucon- 
sistent  therewith,  which  if  true  would 
defeat  defendant's  right  to  recover  on 
his  cross-complaint,  a  judgment  on  the 
pleadings  will  not  be  rendered.  Pfister 
V.  Wade,  69  Cal.  133,  10  Pac.  369. 

[b]  Where  Cross-Complaint  Insuffi- 
cient.— Where  a  defendant  admitted  the 
facts  in  the  complaint  and  set  up  a 
cross-complaint  which  is  insufhcient, 
judgment  in  favor  of  the  plaintiff  may 
be  rendered  on  the  pleadings.  Pugh 
V.  Stigler,  21  Okla.  854,  97  Pac.  .566. 

24.  De  Courcey  r.  Cox,  94  Cal.  669, 
30  Pac.  95;  National  Surctv  Co.  r. 
Arterburn,  110  Ky.  832,  62  S.  W.  862. 
And  see  McCowm  r.  McSwcen,  29  S.  C. 
130,  7  S.  E.  45,  in  which  a  demurrer 
was  held  to  be  properly  overruled  and 
the  plaintiff  not  entitled  to  judgment 
on  the  pleadings. 

[a]  The  granting  of  a  motion  on 
the  pleadings  after  overruling  a  gen- 
eral demurrer  is  "nothing  more  serious 
than  an  irregularity,  which  it  is  bet- 
ter to  avoid,  so  far  as  practicable." 
De  Courcey  v.  Cox,  94  Cal.  669,  30  Pac. 
95. 

fb]  Giving  Warning  of  Intended 
Ruling. — A  court  need  not,  after  hav- 
ing overruled  demurrer  to  an  answer, 
give  warning  that  on  a  motion  for 
judgment  it  will  hold  the  answer  in- 
sufficient so  as  to  afford  an  opportunity 
to  amend.  The  attention  of  the  ad- 
verse party  is,  by  the  motion,  directed 
to  the'  question  that  the  sufficiency  of 
his  answer  is  in  question.  National 
Sur.  Co.  V.  Arterburn,  110  Ky.  832,  62 
S.  W.  862.  Compare,  Frazer  v.  Hardy, 
8  Ky.  L.  Eep.  358. 
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25.  Le  Breton  r.  Stanley  Const.  Co., 
15  Cal.  App.  429,  114  Pac.  "^1028. 

26.  See  1  Standard  Proc.  927. 

27.  Dixon  r.  St.  Louis  Transit  Co., 
165  Mo.  App.  238,  146  S.  W.  1179. 
But  see  Bcnham  r.  Connor,  113  Cal. 
168,  45  Pac.  258;  Evinger  r.  Moran,  14 
Cal.  App.  328,  112  Pac.  68  (holding 
that  where  an  amended  answer  lileil 
pending  a  motion  for  judgment  on  the 
pleadings  does  not  present  a  defense, 
judgment  on  the  pleadings  may  be 
granted;  but  if  it  raises  an  issue  of 
fact,  judgment  on  the  pleadings  cannot 
be  granted). 

28.  As  to  denials  generally,  see  the 
title  "Denials." 

29.  Febh  r.  Beaudrv,  40  Cal.  439. 

30.  Felch  r.  Beaudry,  40  Cal.  439; 
Power  V.  Gum,  6  Mont!  5,  9  Pac.  575. 

31.  Gallagher  r.  Dunlap,  2  Nev.  326, 

32.  Raker  v.  Bucher,  100  Cal.  214, 
34  Pac.  654,  849  (answer  hebl  not 
evasive);  Felch  v.  Beaudrv,  40  Cal. 
439. 

[a]  Where  an  answer  is  not  evasive 
a  motion  for  judgment  on  the  plead- 
ings is  properlv  denied.  Raker  V. 
Bucher,  100  Cal.'  214,  34  Pac.  654,  849. 

fh]  A  denial  (1)  upon  information 
and  belief  of  facts  presumably  within 
the  knowledge  of  a  defendant  is  eva- 
sive (See  12  Staxdard  Proc.  905)  and 
a  judgment  on  the  pleadings  may  be 
rendered.  Jensen  v.  Dorr,  159  Cal. 
742,  116  Pac.  553;  Weill  &  Co.  v.  Crit- 
tenden, 139  Cal.  488,  73  Pac.  238; 
Wickersham  r.  Comerford,  104  Cal. 
494,  38  Pac.  101;  Loveland  r.  Garner, 
74  Cal.  298,  15  Pac.  844;  Le  Breton  f. 
Stanley  Const.  Co.,  15  Cal.  App.  429, 
114  Pac.  1028.  Colo.— Church  r.  Tlen- 
drie  &  B.  M.  Supply  Co.,  47  Colo.  544, 
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fact.-^^    Wliere  the  only  denials  in  an  answer  are  of  conclusions  of  law, 
no  issue  is  raised  and  a  judgment  on  the  pleadings  may  be  had.'** 

e.  Defects  of  Form,  etc.  —  As  a  motion  for  judgment  is  not  directed 
at  the  form  of  a  pleading  rather  than  its  substance,^^  it  does  not  assail 
indefiniteness  and  uncertainty  in  a  pleading,^^  or  reach  clerical  errors.^^ 
A  motion  for  judgment  on  the  pleadings  is  not  a  proper  method  of 
assailing  a  complaint  upon  the  ground  that  several  causes  of  action^^ 


107  Pac.  1097,  1120.  N.  Y.— Dahlstrom 
V.  Gemunder,  198  N.  Y.  449,  92  N.  E. 
106;  Olsen  v.  Singer  Mfg.  Co.,  143 
App.  Div.  142,  127  N.  Y.  Supp.  697; 
John  Simmons  Co.  v.  Van  Eees,  87 
Misc.  2S4,  149  N.  Y.  Supp.  857;  Curtis- 
Blaisdell  Co.  v.  Lederer,  82  Misc.  444, 
143  N.  Y.  Supp.  1074.  N.  C— Streator 
r.  Streator,  145  N.  G.  337,  59  S.  E.  112. 
(2)  If  the  facts,  of  which  a  defend- 
ant denies  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  with 
regard  thereto,  are  unmistakably  with- 
in his  knowledge,  a  judgment  on  the 
pleadings  may  properly  be  rendered, 
and  this  upon  a  motion  made  at  the 
trial.  But  if  the  denial  is  of  facts 
presumptively  within  the  pleader's 
knowledge  only,  a  different  rule  ap- 
plies. "In  such  cases  it  is  obviously 
the  correct  practice  for  the  party  who 
attacks  the  pleading  to  make  the  proper 
motion  before  trial,  as  the  attacked 
pleader  then  has  the  opportunity  to 
establish  his  good  faith,  if  he  can,  and 
to  prove  that  he  cannot  honestly  go 
further  than  to  deny  knowledge  or  in- 
formation." Kirschbaura  v.  Esch- 
mann,  205  IST.  Y.  127,  98  N.  E.  328. 
And  see  Harlev  V.  Plant,  210  N.  Y. 
405,  104  N.  E.  946. 

33.  A  denial  in  a  reply  of  "each 
and  every  allegation  of  new  matter" 
contained  in  the  answer  is  insufficient 
and  a  judgment  on  the  pleadings  should 
have  been  granted.  Sundmacher  r. 
Lloyd,  135  Mo.  App.  517,  116  S.  W. 
12;  Hilburn  v.  Phoenix  Insurance  Co., 
129  Mo.  App.  670,   108  S.  W.  576. 

[a]  Not  Conforming  to  Code. — An 
answer  containing  denials  which  do 
not  conform  to  the  code  requirements, 
raises  no  issue  and  a  judgment  on  the 
pleadings  may  be  rendered.  Sands  V. 
Maclay,  2  Mont.  35. 

34.  Cal. — Schoonover  r.  Birnbaum, 
148  Cal.  548,  83  Pac.  999;  Hevdenfeldt 
r.  Jacobs,  107  Cal.  373,  40  Pac.  492; 
Clemens  v.  Luce,  101  Cal.  433,  35  Pac. 
1032;  Drew  r.  Pedlar,  87  Cal.  443,  25 
Pac.   749;    Northern   Light   Min.   Co.   v. 


Blue  Goose  Min.  Co.,  25  Cal.  App.  282, 
143  Pac.  540.  Colo. — Gale  v.  James, 
11  Colo.  540,  19  Pac.  446;  Shwavder 
V.  Clav,  24  Colo.  App.  336,  133  Pac. 
420.  Mont.— State  v.  Votaw,  13  Mont. 
403,  34  Pac.  315;  Power  v.  Gum,  6 
Mont.  5,  9  Pac.  575.  N.  Y. — German 
Sav.  Bank  r.  Dunn,  150  App.  Div.  928, 
135  N.  Y.  Supp.  1114,  affirming  75  Misc. 
251,  135  N.  Y.  Supp.  56;  McMurray 
V.  Gifford,  5  How.  Pr.  14.  N.  C. 
Slaughter  v.  Standard  Machine  Co., 
148  N.  C.  471,  62  S.  E.  599.  Okla. 
First  Nat.  Bank  v.  Howell,  4  Okla. 
216,  137  Pac.  657.  Ore.— Simpson  v. 
Prather,  5  Ore.  86.  Wash.— Wolf  Co. 
V.  Northwestern  Dairy  Co.,  55  Wash. 
665,  104  Pac.  1123;  Mendenhall  v. 
Davis,  52  Wash.  169,  100  Pac.  336,  21 
L,  E.  A.  (N.  S.)  914;  Lake  v.  Stein- 
bach,  5  Wash.  659,  32  Pac.  767. 

See  the  title  "Conclusions  of  Law." 
[a]  Denial  of  Fraud. — Where  an  an- 
swer does  not  deny  the  facts  consti- 
tuting the  fraud  set  up  in  a  complaint, 
but  merely  denies  that  any  fraud  was 
committed,  a  judgment  on  the  plead- 
ings is  proper.  Rensberger  v.  Britton, 
31  Colo.  77,  71  Pac.  379. 

35.  See  infra,  VII,  C,  4,  a. 

36.  Cal.— Hibernia  S.  &  L.  Soc.  v. 
Thornton,  117  Cal.  481,  49  Pac.  573. 
Minn.— Stewart  v.  Erie  &  W.  T.  Co., 
17  Minn.  372;  Webb  f.  Bidwell,  15 
Minn.  479.  N.  D. — Yerkes  v.  Crum, 
2  N.  D.  72,  49  N.  W.  422. 

Method  of  assailing  indefiniteness 
and  uncertainty  in  a  pleading,  see  gen- 
erally 6  Standard  Proc.  905,  et  seq. 

37^    l?aker   v.   Bucher,    100   Cal.    214, 
34    Pac.    654,    849;     Casev     r.     Auburn 
Telephone  Co.,  131  N.  yI  Supp.  1. 
.   38.     Watson  f.    San   Francisco    &  H. 
B.  R.  Co.,  50  Cal.  523. 

As  to  method  of  raising  objection 
that  several  causes  of  action  are  not 
separately  stated  in  the  declaration  or 
complaint,  see  6  Standard  Proc.  710, 
et  seq;  004  and  generally'  the  title 
"Several  Counts." 
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are  not  separately  stated,  or  are  improperly  joined.^^  Nor  is  it  a 
proper  remedy,  when  a  plaintiff  in  separate  counts  states  his  cause 
of  action  in  different  ways  to  meet  the  exigencies  of  the  proof;*"  or 
when  several  defenses  are  set  out  without  being  separately  stated  and 
numbered.*!  But  it  has  been  held  that  a  judgment  on  the  pleadings 
dismissing  plaintiff's  action  may  be  properly  rendered  if  his  bill  is 
multifarious.*^  If  the  defenses  are  inconsistent  the  plaintiff's  remedy 
is  not  by  motion  for  judgment  on  the  pleadings.*^ 

A  defect  of  parties  plaintiff  cannot  be  raised  by  a  motion  for  judg- 
ment on  the  pleadings.**  Nor  is  a  plaintiff's  want  of  capacity  to  sue 
presented  by  a  motion  for  judgment  on  the  pleadings.*^  A  mere  for- 
mal objection  that  the  replication  denying  the  new  matter  set  up  in 
the  answer  does  not  designate  the  count  in  the  answer  it  was  intended 
to  deny,  cannot  be  reached  by  a  motion  for  judgment  on  the  plead- 
ings.*^ 

Omission  To  Verify  Pleading  or  Defect  Therein.*^  — Although  technical- 
ly a  motion  for  judgment  on  the  pleadings  is  not  the  proper  method 
of  taking  advantage  of  the  failure  of  a  party  to  file*^  a  verified  plead- 


39.  Hunt  V.  Armstrong,  166  App. 
Div.  311,  151  N.  Y.  Supp.  850. 

Method  of  raising  objection  that  sev- 
eral causes  of  action  are  improperly 
joined,  see  generally  6  Standard  Proc. 
901,  et  seq.,  and  the  title  "Several 
Counts. ' ' 

40.  The  remedy  is  by  motion  before 
or  at  trial  to  compel  an  election  upon 
which  count  the  plaintiff  will  proceed. 
Spaulding  r.  Saltiel,  18  Colo.  86,  31 
Pac.  486.  See  the  title  "Choice  and 
Election  of  Remedies." 

41.  Wexler  v.  Merovitz,  125  App. 
Div.  924,  110  N.  Y.  teupp.  5. 

42.  Peniston  v.  Hvdraulic  Press 
Brick  Co.,  234  Mo.  698,^138  S.  W.  532; 
Chaput  V.  Bock,  224  Mo.  73,  123  S.  W. 
16. 

Method  of  taking  advantage  of  mul- 
tifariousness in  pleading,  see  generally 
6  Standard  Proc.  904,  et  seq;  and  the 
title   * '  Multifariousness. ' ' 

43.  Dee  v.  Nachbar,  207  Mo.  680, 
695,  106  S.  W.  35.  But  is  either  by  a 
motion  to  strike  (See  2  Standard  Proc. 
26),  or  to  compel  an  election  upon 
which  defense  the  defendant  wishes  to 
stand.     See  2  Standard  Proc.  27. 

44.  McKee  i-.  Downing,  224  Mo. 
115,  129,  124  S.  W.  7. 

Method  of  raising  objection  general- 
ly, see  6  Standard  Proc.  897,  et  seq., 
and  generallv  the  title  "Parties." 

45.^  Van  Tuvl  v.  New  York  Eeal  Es- 
tate Sec.  Co., '^153  App.  Div.  409,  138 
N.  Y.  Supp.  541. 
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Method  of  raising  objection  general- 
ly, see  6  Standard  Proc.  900,  et  seq., 
and  the  title  "Parties." 

46.  City  of  Highlands  v.  Raine,  23 
Colo.   295,  47   Pac.  283. 

47.  Yeriffcation  of  pleadings  gen- 
erally, see  the  title  "Verification." 

48.  Tulloch  r.  Belleville,  etc.  Wks., 
17  Colo.  579,  31  Pac.  229;  Speer  v. 
Craig,  16  Colo.  478,  27  Pac.  891;  Pence 
V.  Durbin,  1  Idaho  550. 

[a]  Technically  a  motion  for  judg- 
ment on  the  pleadings,  because  of  the 
failure  to  verify  the  answer,  is  inac- 
curate. This  motion  is  usually  inter- 
posed only  where  one  or  more  of  the 
material  averments  of  fact  in  the  com- 
plaint or  answer  are  admitted  or  left 
iindenied  bv  the  answer  or  replication. 
Speer  v.  Craig,  16  Colo.  478,  27  Pac. 
891. 

[b]  Proper  Remedy. — If  a  plaintiff 
desired  to  take  advantage  of  a  failure 
of  a  defemlant  to  verify  his  answer, 
he  should  have  moved  that  the  same 
be  stricken  from  the  files  and  for  judg- 
ment as  bv  default.  Tulloch  r.  Belle- 
ville, etc.  Works,  17  Colo.  579,  31  Pac. 
229;  Speer  v.  Craig,  16  Colo.  478,  27 
Pac.  891.  But  see  Stockton  Lumber 
Co.  V.  Blodgett,  3  Cal.  App.  94,  84  Pac. 
441,  in  which  the  court  sustaining  a 
judgment  rendered  on  the  pleadings 
said  that  they  saw  no  reason  for  mov- 
ing to  strike  out  the  unverified  an- 
swer.    Also   Hearst  v.   Hart,   128   Cal. 
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mg_  when  required,  sucli  practice  has  been  allowed.'"'  A  defective 
verification  is  not  a  ground  for  a  motion  for  judgment  on  the  plead- 
ings.s"  An  unverified  reply,  which  has  not  been  set  aside,  is  sufficient 
to  prevent  a  judgment  on  the  pleadings  for  want  of  a  reply." 
^  d.  FrivoJous  Pleadings.  — A  motion  for  judgment  on  the  pleadings 
IS  proper  when  the  answer  of  a  defendant  is  frivolous.^^ 

e.  Right  To  Correct.^^  —  If  a  party  has  a  good  cause  of  action  or 
defense  which  he  neglects  to  set  out  in  his  pleading,  the  court,  on  a 
motion  for  judgment  on  the  pleadings,  will,  in  its  discretion,  on  ap- 
plication, permit  him  to  amend  and  deny  the  motion.^*    The  application 

327,  60  Pac.  846,  holding  either  course 
may  be  pursued. 

49.  Cal.— Hearst  v.  Hart,  128  Cal. 
327,  60  Pae.  846;  Stockton  Lumber  Co. 
V.  Blodgett,  3  Cal.  App.  94,  84  Pae. 
441.  Colo.— Hill  Brick  &  Tile  Co.  v. 
Gibson,  43  Colo.  104,  95  Pac.  293;  Tul- 
loch  t:  Belleville,  etc.  Wks.,  17  Colo. 
579,  31  Pac.  229.  Kan.— Eose  v.  Boyer, 
92  Kan.  892,  141  Pac  1006.  Okla. 
Brewer  v.  Martin,  40  Okla.  350,  138 
Pac.  166.  Va.— Price  v.  Marks,  103  Va. 
18,  45  S.  E.  499   (under  statute). 

[a]  On  the  ground  that  the  result 
reached  by  the  court,  in  giving  judg- 
ment on  the  pleadings,  being  the  same 
as  the  result  would  have  been  had  a 
motion  to  strike  the  answer  been  inter- 
posed and  judgment  as  by  default  ren- 
dered, the  appellate  court  in  Tulloch 
V.  Belleville,  etc.  Wks.,  17  Colo.  579, 
31  Pae.  229,  said  they  did  not  feel 
at  liberty  to  disturb  the  judgment,  and 
accordingly   affirmed   it. 

[b]  Where  Subsequently  Verified 
Without  Authority. — Where  the  defend- 
ant without  obtaining  leave  of  court 
therefor  verified  the  answer  on  file  on 
the  day  the  cause  was  set  for  trial, 
but  before  it  was  called,  a  motion  for 
judgment  on  the  pleadings  could  not 
be  granted  as  long  as  the  answer  re- 
mained on  file  verified,  although  the 
verification  was  without  permission  of 
court.  Manning  r.  Stroud  State  Bank, 
26  Okla.  625,   110  Pac.  650. 

50.  Even  if  the  verification  of  an 
answer  be  defective,  the  verification 
is  no  part  of  the  pleading,  and  under 
no  circumstances  will  a  motion  for 
judgment  on  the  pleadings  lie,  unless 
on  the  pleadings  themselves  a  party 
is  entitled  thereto.  Brvant  V.  Davis, 
22  Mont.  534,  57  Pac.  143. 

Method  of  raising  o'Fjeetion,  etc., 
generally  that  a  verification  is  de- 
fective, see  the  title  "Verification." 


51.  Wells  V.  Dickey,  15  Ind.  361. 
See  also  Atchison,  T.  &  S.  F.  E.  Co. 
i:  Eobinson,  36  Okla.  435,  129  Pac.  20. 

52.  See  10  Standard  Proc.  286. 

53.  Right  to  amend  generally,  see 
the  title  "Amendments  and  Jeofails." 

54.  Cal.— Kelley  t:  Kriess,  68  Cal. 
210,  9  Pac.  129;  Bergerow  v.  Parker,  4 
Cal.  App.  169,  87  Pac.  248.  Colo.— Wal- 
lace V.  Collier,  59  Colo.  144,  147  Pac. 
660;  Williams  f.  Eocky  Mountain  Fuel 
Co.,  55  Colo.  133,  133  Pac.  742.  Ky. 
Hill  V.  Thixton,  13  Ky.  L.  Eep.  333. 
Mont.— Bryant  r.  Davis,  22  Mont.  534, 
57  Pac.  143.  Nev.— California  State 
Tel.  Co.  V.  Patterson,  1  Nev.  150.  N.  Y. 
Miller  v.  Campbell,  202  N.  Y.  565,  96 
N.  E.  1122;  O'Eourke  V.  Patterson,  157 
App.  Div.  284,  142  N.  Y.  Supp.  195; 
People  V.  O'Brien,  78  Misc.  679,  140  N. 
Y.  Supp.  257;  German  Savings  Bank  v. 
Dunn,  75  Misc.  251,  135  N.  Y.  Supp. 
56;  McCarthy  r.  Fitzgerald,  139  N.  Y. 
Supp.  950.  N.  C— Gilchrist  r.  Kitchen, 
86  N.  C.  20;  Austin  v.  Clarke,  70  N.  C. 
458.  Utah. — Hancock  v.  Luke,  148  Pac. 
452.  Vt.— Pierce  v.  Mitchell,  87  Vt. 
538,   90   Atl.   577. 

See  1  Standard  Proc.  873. 

[a]  A  motion  will  not  be  sustained 
where  the  defect  can  be  cured  by 
amendment.  Kingsbury  v.  Vreeland, 
58  Colo.  212,  144  Pac.  887;  Miller  v. 
Houston,  27  Colo.  App.  89,  146  Pae. 
786. 

[b]  Where  Pleading  Unsigned. — A 
court  having  permitted  a  pleading  not 
signed  to  be  filed  should  not  afterwards 
render  judgment  disregarding  the  plea 
without  affording  him  an  opportunity 
to  amend.  Ashbrook  v.  Eoberts,  82  Kv. 
298. 

[c]  Where  the  motion  is  made  upon 
a  complaint  and  demurrer,  the  court 
may  make  such  provision  in  its  order 
as  it  may  deem  appropriate  for  an 
amendment    of   the    defective   pleading. 
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should  be  made  before  judgment  is  ordered,^^  and  should  disclose  the 
character  of  amendment  the  applicant  desires  to  make.^'^  In  granting 
permission  to  amend,  the  court  may  impose  terms.^^ 

Permission  To  File  Reply.  —  In  determining  a  motion  for  judgment 
on  the  ground  that  plaintiff  has  failed  to  file  a  reply  when  required, 
the  court  in  the  exercise  of  its  discretion,  may  overrule  the  motion  and 
allow  a  reply  to  be  filed.^^ 

3.  On  Admissions.  —  a.  In  Ansiver.  —  A  judgment  on  the  pleadings 
may  be  granted  where  an  answer  admits  or  leaves  undenied  material 
facts  in  the  declaration  or  complaint,  and  does  not  allege  a  defense 


If  it  appears  from  the  pleadings  that 
an  amendment  should  be  made,  or  the 
demvirrant  should  have  leave  to  with- 
draw his  demurrer  and  answer  or  reply, 
it  may  grant  relief  without  requiring 
additional  proof.  If  it  does  not  so  ap- 
pear to  the  satisfaction  of  the  court,  it 
may  require  proof,  by  affidavit  or  the 
submission  of  the  proposed  amended 
pleading,  that  in  the  interest  of  jiistice 
such  relief  should  be  granted.  Tram- 
ingham  Trust  Co.  v.  Villard,  74  Misc. 
204,  13.3  N.  Y.  Supp.  823.  See  National 
Park  Bank  r.  Billings,  144  App.  Div. 
536,  129  N.  Y.  Supp.  846. 

fd]  Where  the  motion  is  made  on 
complaint  and  answer,  the  court,  having 
determined  that  the  complaint  or  an- 
swer is  defective,  should,  when  the 
pleadings  themselves  show  that  the 
party  has  either  a  cause  of  action  or  a 
meritorious  defense  which  has  been  im- 
properly pleaded,  allow  the  defeated 
party  to  amend  his  pleading.  And,  if 
it  does  not  so  appear,  then  the  court 
may  allow  the  parties  on  the  settlement 
of  the  order  to  submit  proof  by  affidavit 
or  by  a  proposed  amended  pleading 
that  he  has  a  good  cause  of  action  or  a 
meritorious  defense,  as  the  case  maj' 
be.  and  make  provision  for  allowing  an 
amendment  on  such  terms  as  will  ac- 
complish substantial  justice  in  the 
premises.  Framingham  Trust  Co.  V.  Vil- 
lard, 74  Misc.  204,  133  N.  Y.  Supp.  823. 

Discretion  of  court  as  to  amendments 
generally,  see  1  Standard  Proc.  866,  et 
seq. 

55.  Colo. — Williams  v.  Rocky  Moun- 
tain Fuel  Co.,  55  Colo.  133,  133  Pac. 
742.  la. — State  ex  rel.  Freeman  r.  Car- 
vey,  154  N.  W.  931.  Ky.— Frazer  v. 
Hardy,  8  Ky.  L.  Rep.  358. 

[a]  If  a  defendant  apply  for  leave 
to  amend  after  the  rendition  of  judg- 
ment on  the  pleadings,  an  order  of  court 
denying  his  application  wiU  not  be  dis- 
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turbed  on  appeal.  Felch  v.  Beaudrv,  40 
Cal.  439;  Chaput  i:  Bock,  224 "  Mo. 
73,  123  S.  W.  16.  See  Gale  v.  James,  11 
Colo.   540,   19  Pac.   446. 

[b]  A  motion  to  amend  made  im- 
mediately after  a  court  ruled  on  a  mo- 
tion for  judgment  on  the  pleadings,  and 
before  a  formal  entry  of  judgment  is 
timelv.  Hancock  v.  Luke  (Utah),  148 
Pac.  452. 

In  respect  to  the  time  for  applica- 
tion for  leave  to  amend  generally,  see 
1  Staxdakd  Proc.  869  et  seq. 

56.  A  court  cannot  be  adjudged  in 
error  for  refusing  a  party  permission 
to  amend  where  he  does  not  indicate  to 
the  court,  when  asked,  the  character  of 
amendment  he  desires  to  make.  Chaput 
r.  Bock,  224  INCo.  73,  123  S.  W.  16. 

fal  It  must  be  presumed,  no  appli- 
cation to  amend  being  disclosed,  that 
the  adversary  party  to  the  motion  stood 
on  his  pleadings  as  they  were  originally 
filed.  Fishburne  r.  Merchants  Bank,  42 
Wash.  473.  85  Pac.  38. 

In  respect  to  the  application  for 
leave  to  amend  generally,  see  1  Stand- 
ard Proc.  800  et  seq. 

57.  Payment  of  costs  may  be  re- 
quired. People  r.  O'Brien,  78  Misc. 
678,  140  N.  Y.  Supp.  257.  See  Miller 
/-.  Campbell,  202  N.  Y.  565,  96  N.  E. 
1122. 

In  respect  to  the  imposition  of  terms 
and  conditions  to  amendment  gener- 
ally, see  1  Standard  Proc.  896  et  seq. 

58.  Bernhardt  v.  Dutton,  146  N.  0. 
206,  59  S.  E.  651. 

[a]  A  judgment  on  the  pleadings  in 
favor  of  a  defendant  unless  the  plain- 
tiff should  within  a  time  limited  by  the 
order  serve  a  verified  reply  to  the  af- 
firmative allegations  and  defenses  set 
up  in  the  answer,  is  proper.  Smith  V. 
Metropolitan  L.  Ins.  Co.,  79  Misc.  550, 
140  N.  Y.  Supp.  327. 
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in  avoidance  of  the  cause  of  action  stated  therein.^^     So  also,  if  the 
affirmative  matter  pleaded  in  avoidance  of  the  cause  of  action  does 


59.  U.  S. — Hein  f.  Westinghouse  Air 
Brake  Co.,  172  Fed.  924;  Western 
Eanches  v.  Custer  County,  89  Fed.  577, 
reversed  in  97  Fed.  483.  Ariz. — Gold- 
water  r.  Bowen,  7  Ariz.  200,  62  Pac. 
691;  Finley  v.  Tucson,  7  Ariz.  108,  60 
Pac.  872.  Cal.— St.  Mary's  Hospital  r. 
Perry,  152  Cal.  338,  92  Pac.  864;  Mar- 
tin V.  Porter,  84  Cal.  476,  24  Pac.  109; 
Loveland  v.  Garner,  74  Cal.  298,  15  Pac. 
844;  Gushing  v.  Keslar,  68  Cal.  473,  9 
Pac.  659;  Botto  v.  Vandanient,  67  Cal. 
332,  7  Pac.  753;  Hicks  v.  Lovell,  64  Cal. 
14,  17,  27  Pac.  942;  Felch  v.  Beaudry, 
40  Cal.  439;  Blodgett  v.  Scott,  11  Cal. 
App.  310,  104  Pae.  842.  Colo.— Johnson 
V  New  York  Life  Ins.  Co.,  56  Colo.  178, 
138  Pac.  414;  McCroskey  v.  Mills,  32 
Colo.  271,  75  Pac.  910;  Eensberger  v. 
Britton,  31  Colo.  79,  71  Pae.  380;  Speer 
V.  Craig,  16  Colo.  478,  27  Pac.  891; 
Steinhauer  v.  Colmar,  11  Colo.  App.  494, 
55  Pac.  291;  Esbensen  v.  Hover,  3  Colo. 
App.  467,  33  Pac.  1008.  Idaho.— John- 
son V.  Manning,  3  Idaho  352,  29  Pac. 
101.  Ind. — Stevens  v.  Overturf,  62  Ind. 
331.  la.— Viall  v.  First  Nat.  Bank,  115 
Iowa  11,  87  S.  W.  733;  Burns  v.  Chi- 
cago, F.  M.  &  D.  M.  Ry.  Co.,  110  Iowa 
385,  81  N.  W.  794.  Ky.— Mattingly  v. 
Bosley,  2  Mete.  443;  Mills  v.  Brown,  2 
Mete.  404.  La. — Frey  r.  Fitzpatrick- 
Cromwell  Co.,  108  La.  125,  32  So.  437. 
Minn. — Llovd  v.  Secord,  61  Minn.  448. 
63  N.  W.  1099;  Norton  v.  Beckman,  53 
Minn.  456,  55  N.  W.  603;  Horn  t:  But- 
ler, 39  Minn.  515,  40  N.  W.  833.  Mont. 
Montana  Min.  Co.  V.  St.  Louis  M.  &  M. 
Co.,  23  Mont.  311,  58  Pac.  870;  State  v. 
Votaw,  13  Mont.  403,  34  Pac.  315.  Neb. 
Meyer  Bros.  Drug  Co.  r.  Hirsehing- 
Morse  Co.,  94  Neb.  309,  143  N.  W.  206. 
N.  y. — Harris  V.  Combs,  134  App.  Div. 
975,  119  N.  Y.  Supp.  297.  Okla.— First 
Nat.  Bank  v.  Howell,  41  Okla.  216,  137 
Pac.  657;  De  Groat  v.  Focht,  37  Okla. 
267,  131  Pac.  172;  Long  v.  Shepard,  35 
Okla.  489,  130  Pac.  131;  Cobb  v.  Kene- 
fick  Co.,  23  Okla.  440,  100  Pac.  545. 
Wis. — "Wiesmann  r.  Donald,  125  Wis. 
600,  104  N.  W.  916.  Can.— Smith  v. 
Simpson,  23  Manitoba  31;  Kelly  v. 
Kelly,  18  Manitoba  362. 

[a]  If  the  complaint  be  sufficient, 
judgment  may  be  rendered  on  the 
pleadings  where  the  answer  expressly 
admits  the  material  facts  stated  in  the 
complaint,  or  leaves  them  undenied,  or 


merely  sets  up  new  matter  in  defence 
which  is  found  substantially  insufficient 
to  debar  or  defeat  the  action.  The 
ground  upon  which  a  motion  made  by 
plaintiff  for  judgment  on  the  pleadings 
proceeds  in  any  case  is  that  his  com- 
plaint is  sufficient  to  warrant  it,  and 
that  the  answer  presents  nothing,  either 
by  way  of  denial  or  of  new  matter,  to 
bar  or  defeat  the  action.  Felch  v. 
Beaudry,  40  Cal.  439. 

[b]  When  No  Assessment  of  Dam- 
ages Necessary. — When  a  defendant's 
pleadings  admit  the  cause  of  action  and 
no  assessment  of  damages  is  necessary, 
a  motion  for  judgment  on  the  pleadings 
is  proper.  Hein  v.  Westinghouse  Air 
Brake  Co.,  172  Fed.  524. 

[e]  Where  an  answer  presents  no 
defense. — Gardner  v.  Donnelly,  86  Cal. 
361,  24  Pac.  1072;  Johnson  v.  Vance,  86 
Cal.  110,  24  Pac.  862;  Johnson  v.  Har- 
vey, 83  Kan.  471,  112  Pac.  108. 

[d]  In  an  action  to  foreclose  a  mort- 
gage of  a  corporation,  in  which  the  de- 
fendant denies  the  authority  of  its  pres- 
ident to  execute  the  mortgage,  but  does 
not  deny  the  facts  constituting  a  rati- 
fication, the  denials  may  be  strictly  true 
and  yet  the  plaintiff  is  entitled  to  judg- 
ment on  the  pleadings.  Gribble  v.  Col- 
umbus Brew.  Co.,  100  Cal.  67,  34  Pac. 
527. 

[e]  In  a  suit  on  a  note,  a  motion  in 
favor  of  plaintiff  for  judgment  on  the 
pleadings  may  be  sustained,  where  the 
execution  delivery,  and  non-payment  of 
the  note  are  admitted  in  an  answer 
pleading  no  defense  or  proper  counter- 
claim or  set-off.  Meyer  Bros.  Drug  Co. 
■V.  Hirsching-Morse  Co.,  94  Neb.  309, 
143  N.  W.  206. 

[f]  A  plea  of  tender  (1)  admits  the 
cause  of  action  in  the  complaint  to  the 
amount  tendered.  When  a  defendant 
pleads  a  tender  there  is  no  issue  of  fact 
to  be  tried  and  the  plaintiff  is  entitled 
to  judgment  on  the  pleadings.  Eaton 
r.  Wells,  82  N.  Y.  576.  See  Eoosevelt 
r.  New  York  &  Harlem  E.  Co.,  45  Barb. 
(N.  Y.)  554.  (2)  But  a  plea  of  tender 
does  not  entitle  a  defendant  to  judg- 
ment on  the  pleadings,  since  the  plain- 
tiff's can  admit  the  same  without  waiv- 
ing their  cause  of  action.  Peters  v.  Me- 
Pherson,  62  Wash.  496,  114  Pac.  188. 

[g]  "A  motion  for  judgment  can- 
not he  sustained  unless,  under  the  ad- 
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not  constitute  a  defense,  plaintiff  may  have  judgment  on  tlie  plead- 
ings.'^"  And  where  aside  from  a  general  denial,  an  answer  admitted 
facts  entitling  the  plaintiff  to  recover,  a  judgment  on  the  pleadings 
may  be  rendered  for  the  plaintiff."  But  a  judgment  cannot  be  ren- 
dered on  the  pleadings  where  the  material  allegations  of  the  complaint 
are  denied,  even  if  the  answer  sets  up  a  special  defense  separately 
stated  which  admits  the  allegations  formerly  denied.*^- 


mitted  facts,  the  moving  party  is  en- 
titled to  judgment,  without  regard  to 
what  the  findings  might  be  on  the  facts 
on  which  issue  is  joined."  Mills  v. 
Hart,  24  Colo.  505,  52  Pac.  680,  65  Am. 
St.  Eep.  241.  And  see,  Eoberts  r.  Colo- 
rado, etc.,  E.  Co.,  45  Colo.  188,  101  Pac. 
59;  Perrin  v.  Smith,  39  Colo.  404,  89 
Pac.  648. 

[h]  "Every  fact  necessary  to  be 
established  as  a  basis  for  the  judgment 
asked  must  be  admitted  either  by  a 
failure  to  deny  a  specific  allegation  or 
by  a  specific  admission  of  facts."  Al- 
ston v.  Hill,  165  N.  C.  255,  81  S.  E.  291. 

[i]  Where  Good  Defense  Interposed 
For  Delay. — If  &u  answer  contains  a 
good  defense  or  a  cross-petition  a  good 
cause  of  action,  a  motion  for  judgment 
will  be  overruled  whether  the  pleading 
was  filed  in  good  faith  or  for  purposes 
of  delav  onlv.  Black  v.  Goodman,  12 
Ohio  CiV.  Ct.'  (N.  S.)  287,  32  Ohio  Cir. 
Ct.  369. 

[jj  Admissions  in  Plea  of  Kes  Judi- 
cata.— Where  a  court  has  ordered  pleas 
of  prescription  and  res  judicata  to  stand 
as  part  of  an  answer,  a  plaintiff  can- 
not ask  for  a  judgment  based  on  the 
admissions  contained  in  the  pleas.  Egau 
V  Hotel  Greenewald  Co.,  134  La.  740, 
64  So.  698. 

[k]  Admissions  of  Infant. — A  court 
will  not  make  an  order  for  judgment 
on  admissions  contained  in  a  statement 
of  defense  which  has  been  filed  by  in- 
fant defendants.  Byrne  r.  Bvrne,  L. 
E.  5  Ir.  134. 

[1]  Action  Involving  Conflicting 
Eights  To  Purchase  State  Land. — While 
the  rule  in  the  text  is  true,  "yet,  in  a 
proceeding  arising  out  of  a  contract  re- 
ferred to  a  proper  court  for  determina- 
tion as  to  conflicting  rights  to  purchase 
lands  from  the  state,  each  party  is  an 
actor  and  must  allege  and  prove  all 
the  facts  upon  which  he  relies  as  show- 
ing his  right  to  become  a  purchaser 
?nd  the  steps  he  has  taken  to  avail 
himself  of  and  secure  his  right  to  make 
the    purchase."      It    follows    that    al- 
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though  the  defendant  failed  to  allege 
himself  to  be  an  applicant  to  purchase 
the  land,  judgment  on  the  pleadings 
was  erroneous.  Cushing  v.  Keslar,  68 
Cal.  473,  9  Pac.  659. 

[m]  Where  Defendant  Asks  Leave 
To  Amend. — Where  a  defendant  admit- 
ted that  a  certain  amount  was  due  to 
f)laintiff,  but  when  plaintiff  moved  for 
judgment  for  that  amount,  defendant 
asked  and  obtained  leave  to  amend  his 
answer,  the  court  may  properly  refuse 
to  enter  judgment  until  the  amend- 
ment has  been  filed.  Snyder  v.  Phillips, 
66  Iowa  481,  484,  24  N.  W.  6,  7.  See 
also  supra,  YII,  B,  2,  e. 

60.  Ariz.— Randall  v.  Fox,  13  Pac. 
87,  108  Pac.  249;  Wagner  f.  Boyce,  6 
Ariz.  71,  52  Pac.  1122;  Hancock  v.  Her- 
rick,  3  Ariz.  247,  29  Pac.  13.  Cal.— Hol- 
ton  1-.  Noble,  83  Cal.  9,  23  Pac.  58; 
Montgomery  v.  Merrill,  62  Cal.  385,  393; 
Daniels  v.  Daniels,  3  Cal.  App.  294,  85 
Pac.  134.  Colo. — Weaver  v.  New  Jer- 
sey, etc.  Co.,  56  Colo.  112,  136  Pac. 
1180;  Steinhauer  r.  Colman,  11  Colo. 
App.  494,  55  Pac.  291.  Idaho.— Rischar 
r.  Shields,  26  Idaho  616,  145  Pac.  294. 
Ind.— Barnard  v.  Haworth,  9  Ind.  103. 
Kan.— Hutchison  r.  Mvers,  52  Kan.  290, 
34  Pac.  742.  Ky.— Field  v.  Montmollin, 
5  Bush  455.  Mont. — First  Nat.  Bank  v. 
Silver,  45  Mont.  231,  122  Pac.  584.  Neb. 
Simons  r.  Sowards,  29  Neb.  487,  45  N. 
W.  779  (in  justice's  court).  N.  Y. — Mal- 
lory  V.  Lamphear,  8  How.  Pr.  491.  N.  D. 
Erickson  r.  Elliott,  17  N.  D.  389,  117 
N.  W.  361.  Wash.— Gerard-Fillio  Co. 
V.  McNair,  68  Wash.  321,  123  Pac.  462; 
Hubenthal  r.  Spokane  &  I.  E.  Co.,  43 
Wash.  677,  86  Pac.  955. 

61.  Cal.— Fremont  l:  Seals,  18  Cal. 
433.  Mo.— Bank  of  Monett  r.  Stone,  93 
Mo.  App.  292.  Okla.— Acton  v.  Cul- 
bertson,  38  Okla.  280,  132  Pac.  812; 
Yoder  v.  Eandol,  16  Okla.  308,  83  Pac. 
539,  3  L.  R.  A.  (N.  S.)  576.  Tex.— Hill 
v.  Harris,  49  Tex.  Civ.  App.  365,  108 
S.  W.  489. 

Compare  supra,  VTI,  B,  2,  a. 

62.  Botto  V.  Vandament,  67  Cal.  332, 
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In  jurisdictions  holding  proof  of  payment  inadmissible  unless  it  be 
specially  pleaded,*^-  judgment  on  the  pleadings  may  be  rendered 
against  a  defendant  admitting  the  cause  of  action,  notwithstanding  he 
denies  plaintiff's  allegation  of  nonpayment.^^ 

Partial  Admission.  — Where  a  defendant  admits  a  part  of  a  plaintiff's 
claim,  the  plaintiff  may  take  judgment  for  the  amount  admitted  and 
proceed  to  trial  on  the  remainder  of  his  claim,*^^  by  express  provision 
of  statute  in  some  states.^*^     But  the  plaintiff  is  not  bound  to  take 


7  Pac.  753;  Nudd  v.  Thompson,  34  Cal. 
39;  Thomas  v.  Eay,  48  Colo.  423,  110 
Pac.    77. 

[a]  Although  (1)  the  entire  cause 
of  action  is  confessed  in  a  special  de- 
fense stated  as  a  separate  answer,  a 
plaintiff  is  not  entitled  to  judgment  on 
the  pleadings  on  a  motion  under  the 
issues  raised  by  the  denials  in  the  an- 
swer. Nudd  V.  Thompson,  34  Cal.  39. 
(2)  But  see  Helmer  v.  Title  Guar.  & 
S.  Co.,  50  Wash.  411,  97  Pac.  451,  hold- 
ing where  the  allegations  of  a  com- 
plaint are  denied,  judgment  on  the 
pleadings  may  be  rendered  against  a 
defendant  whose  affirmative  defenses 
are  so  inconsistent  with  his  denials 
that  the  plaintiff  is  relieved  from  jirov- 
ing  the  allegations  of  his  complaint. 

That  a  judgment  on  the  pleadings 
cannot  be  granted  where  the  answer 
raises  a  single  material  issue,  see  su- 
pra, VII,  B,  2,  a. 

63.  See  the  title,  "Payment." 

64.  Esbensen  v.  Hover,  3  Colo.  App. 
467,   33   Pac.   1008. 

65.  Ark. — Pettus  v.  Covington,  104 
Ark.  641,  149  S.  W.  332,  Ind.— Hunt 
V.  Mansur,  5  Blaekf.  214.  la. — Daven- 
port V.  Chicago,  etc.,  E.  Co.,  38  Iowa 
633.  La. — Gilly  v.  Eoumieu,  11  La. 
Ann.  746.  Neb. — Omaha  Loan  &  Trust 
Co.  V.  Kitton,  58  Neb.  113,  78  N.  W. 
374.  Ohio. — Weaver  v.  Carnahan,  37 
Ohio  St.  363;  Moore  v.  AVoodside,  26 
Ohio  St.  537.  S.  C— Surges  &  Co.  V. 
Pollitzer,  19  S.  C.  451.  Can.— See  Barry 
V.  Toronto  &  N.  Power  Co.,  6  Ont.  W. 
Eep.  935,  6  Ont.  W.  Eep.  741. 

Judgment  on  partial  admission  in  af- 
fidavit of  defense,  see  1  Standard  Proc. 
716. 

[a]  Where  the  only  plea  filed  to  a 
suit  upon  an  unconditional  contract  in 
writing  is  partial  payment,  and  the 
plaintiff  thereupon  amends  his  petition 
by  admitting  the  fact  set  forth  in  such 
plea,  and  praying  judgment  for  the  bal- 
ance due  upon  such  contract,  the  effect 
of  the  amendment  is  to  leave  the  case 


without  any  issuable  defense,  and  it  is, 
therefore,  not  error  for  the  court  to 
enter  up  judgment  in  accordance 
with  the  amended  prayer  of  the  peti- 
tion. Puritv  Ice  Works  f.  Eountree, 
104  Ga.  676,  30  S.  E.  885. 

[b]  Interest  Controverted  and  Prin- 
cipal Admitted. — In  an  action  upon  a 
contract  to  which  the  only  defense  in- 
terposed is  usury,  the  defendant,  by 
pleading  the  illegality  of  the  contract 
as  to  the  interest,  confesses  it  as  to 
the  principal,  for  which  judgment  may 
be  rendered  by  default  if  no  other  plea 
is  in  the  case.  The  parties  may  then 
proceed  to  trial  on  the  issue  as  to  in- 
terest. McLaurin  v.  Parker,  24  Miss. 
509. 

[c]  Where  Set-Off  Pleaded.— Where 
a  defendant  admits  the  amount  of  his 
indebtedness  and  pleads  a  set-off  and 
issue  is  joined  on  the  set-off,  a  judg- 
ment on  the  pleadings  may,  on  motion 
of  the  plaintiff,  properly  be  rendered 
for  the  amount  admitted  less  the  set- 
off.    Benson   v.  Stein,   34  Ohio  St.   294. 

[d]  Amount  of  Judgment. — A  judg- 
ment on  the  pleadings  is  properly  re- 
stricted to  the  amount  admitted  in  the 
answer  to  be  due,  rather  than  the 
amount  set  up  in  the  complaint,  al- 
though the  reply  sets  up  matter  tend- 
ing to  show  the  correctness  of  the  al- 
legations of  the  complaint,  for  the  re- 
ply is  presumed  to  be  denied.  Griffith 
V.  Maxwell,  25  Wash.  658,  66  Pac.  106. 

[e]  Interest  On  Amount  Tendered. 
Where  a  defendant  in  an  answer  al- 
leges a  legal  tender  on  a  certain  day 
of  the  amount  admitted  to  be  due 
which  tender  was  refused,  it  is  error 
to  include  in  the  judgment  taken  for 
the  amounts  admitted  interest  until 
paid.  Frey  v.  Fitzpatrick-Cromwell  Co.,. 
108  La.  125,  32  So.  437. 

66.  See  generally  the  statutes,  and 
Kv.  Code,  1906  §380;  O'Connor  v.  Hen- 
derson Bridge  Co.,  95  Kv.  633,  27  S.  W. 
251,  983;  N.  Y.  Code  Civ.  Proc.  §511; 
Eoosevelt  v.  New  York,  etc.  E.  Co.,  45 
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judgment  for  that  part  admitted  to  be  due  and  try  the  case  as  to 
the  balance  of  the  demand ;  he  may  try  the  case  as  to  all  his  demand.®^ 
b.  By  Faihire  To  Answer.  —  Judgment  on  the  pleadings  may  be 
rendered  against  a  defendant  in  default  of  an  answer,  as  by  his  failure 
to  plead,  he  is  deemed  to  have  admitted  the  cause  of  action  set  up  in 
the  complaint.*'^ 


Barb.  554;  Duncan  v.  Ainslie,  26  Barb. 
199;  Mcise  V.  Doseher,  68  Hun  557,  23 
N.  Y.  Supp.  49;  Bradbury  v.  Winter- 
bottom,  13  Ilun  536;  Electro-Tint  E. 
Co.  V.  American  Hdkf.  Co.,  130  App. 
Div.  561,  115  N.  Y.  Supp.  34.  See  Ben- 
der V.  Sherwood,  15  How.  Pr.  (N.  Y.) 
258;  Mej-ers  v.  Trimble,  1  Abb.  Pr.  (N. 
Y.)  220.  And  generally  the  cases  cited 
in  the  preceding  note. 

[a]  Character  of  Admission. — An 
order  directing  a  payment  of  money 
by  a  defendant  under  §511  of  the  New 
York  Code  of  Civil  Procedure  will  not 
be  granted  if  anj'^  examination  of  books 
or  accounts  is  necessary  to  attain  the 
result.  The  admission  must  be  explicit 
and  full.  Coursen  v.  Hamlin,  2  Duer 
CN.  Y.)  513;  Dolan  v.  Petty,  4  Sandf. 
(N.  Y.)   673. 

[b]  §511,  K  Y.  Code  Civ.  Proe. 
"should  be  construed  so  as  to  apply 
only  to  a  case  where  the  answer  of  the 
defendant,  taken  in  its  entirety,  admits 
that  a  part  of  the  plaintiff's  claim  is 
just  and  should  be  enforced  and  col- 
lected without  waiting  the  result  of  lit- 
igation." Thus  in  a  case  where  the 
plaintiff  sets  up  two  causes  of  action 
and  where  the  defendant  denies  one 
and  pleads  a  counterclaim  sufEcient  to 
extinguish  plaintiff's  entire  claim, 
which  plaintiff  denies,  the  plaintiff  is 
not  entitled  to  a  severance  and  a  .i^idg- 
ment  as  to  the  part  admitted.  Cronin 
V.  Tebo,  63  Hun  190,  17  N.  Y.  Supp. 
650.  See  Eoosevelt  v.  New  York  & 
Harlem  E.  Co.,  45  Barb.   (N.  Y.)   554. 

[c]  An  admission  inferred  from  a 
plea  of  tender  or  offer  of  judgment  is 
within  the  statute.  Eoosevelt  r.  New 
York  and  Harlem  E.  Co.,  45  Barb.  (N. 
Y.)  554;  Smith  v.  Olssen,  4  Sandf.  (N. 
Y.)   711. 

[d]  Applies  To  Law  and  Equity. 
The  New  York  statute,  §511  Code  Civ. 
Proc,  applies  with  equal  force  to  ac- 
tions at  law  and  in  equity.  Hall '  v 
Holt,   25  Hun    (N.  Y.)   277. 

fe]  Ordering  Payment  Discretion- 
ary.— TTnder  a  statute  conferring  upon 
a  court  the  power,  in  the  exercise  of  its 
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discretion,  of  ordering  a  defendant  ad- 
mitting part  of  plaintiff's  claim  to  sat- 
isfy that  part,  a  court  will  refuse  to 
order  such  payment  when  it  appears  the 
defendant  had  frequently  offered  to  pay 
it  and  the  plaintiff  refused  to  receive 
it  and  it  does  not  appear  that  the  de- 
fendant is  able  to  pav  it.  St.  John  v. 
Thorne,  2  Abb.  Pr.   (N.  Y.)   166. 

[f]  In  Wisconsin,  (1)  when,  in  an 
action  arising  on  contract  for  the  re- 
covery of  money  only,  the  defendant 
admits  any  part  of  the  plaintiff's  claim, 
the  clerk,  on  application  of  the  plain- 
tiff, made  on  five  days  notice,  shall  en- 
ter -iudgment  for  the  amount  admitted. 
Wis'.  St.,  1898,  §2892;  Eureka  Steam 
Henting  Co.  r.  Sloteman,  67  Wis.  118; 
Lathrop  v.  Snyder,  17  Wis.  110.  (2) 
Tliis  right  is  not  affected  by  a  traverse 
of  an  affidavit  for  an  attachment  in  the 
action.  Eureka  Steam  Heating  Co.  v. 
Sloteman,  67  Wis.  118,  30  N.  W.  241. 
(Z)  And  if  he  admits  any  part  of  the 
claim  to  be  just,  the  court,  on  motion, 
mav  order  him  to  pay  such  amount. 
Buffalo  Barb  Wire  Co.  f.  Phillips,  64 
Wis.  338,  25  N.  W.  208;  Sellers  v.  Un- 
ion Lumb.  Co.,  36  Wis.  398. 

67.  Towles  &  Co.  v.  Carpenter, 
Wright  &  Co.,  62  W\  Va.  151,  57  S.  E. 
365.' 

68.  Colo. — Steinhauer  r.  Colmar,  11 
Colo.  App.  494,  55  Pac.  29.  Kan. — Eose 
V.  Boyer,  92  Kan.  892,  141  Pac.  1006,  in 
an  action  on  a  note.  Mont. — Anaconda 
Copper  ]\rin.  Co.  r.  Thomas,  48  Mont. 
222,  137  Pac.  380.  Wash.— Port  r.  Par- 
fit,  4  Wash.  369,  30  Pac.  328. 

See  generally  supra,  V,  and  the  title, 
"Default." 

Judgment  on  failure  to  file  an  affi- 
davit of  defense,  see  1  Staxd^uid  Proc. 
714. 

[a]  Where  no  answer  is  filed  to  an 
intervener's  petition. — Hall  v.  Mineral 
Dev.  Co.,  31  Ky.  L.  Eep.  904,  104  S.  W. 
341. 

[b]  When  Third  Answer  Adjudged 
Insufficient. — To  entitle  a  plaintiff  to 
judgment  for  want  of  an  answer,  un- 
der  a  statute   authorizing  a  judgment 
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c.  In  Replication  or  hy  Failure  To  Bcply.  —  If  the  ansAver  to  a 
complaint  contains  new  matter  which  constitutes  a  complete  defense 
thereto  and  these  facts  are  admitted  or  undenied  in  the  plaintiff's 
replication  a  judgment  on  the  pleadings  will  be  granted  on  motion 
therefor,^^  as  will  it  where  the  reply  raises  an  immaterial  issue  only,'''' 
And  likewise  if  the  plaintiff  fails  to  reply  to  an  answer  when  required 
to  do  so,  he  is  deemed  to  admit  the  facts  in  the  answer,  and  judg- 
ment on  the  pleadings  will  be  rendered  against  him/^    This  rule  does 


as  for  want  of  a  pleading  when  a  third 
answer  shall  be  adjudged  insufficient, 
the  third  answer  must  be  so  adjudged. 
Eiddle  v.  Backus,  36  Iowa  430. 

69.  U.  S.— Patterson  v.  Wade,  115 
Fed.  770,  53  C.  C.  A.  1;  Watkinds  t. 
Southern  Pac.  E.  Co.,  38  Fed.  711.  Ala. 
Hertz  V.  Montgomery  J.  Pub.  Co.,  9 
Ala.  App.  178,  62  So.  564.  Colo.— Den- 
nison  v.  Barney,  49  Colo.  442,  113  Pac. 
519.  Ind. — Perkins  v.  Bragg,  29  lud. 
507;  Shirts  v.  Irons,  28  lud.  458;  Need- 
ham  V.  Webb,  20  Ind.  213;  Stoops  V. 
Greensburgh  &  Brookville  P.  Co.,  10 
Ind.  47;  Willey  v.  Strickland,  8  Ind. 
453.  Kan. — Scott  v.  Morning,  18  Kan. 
489;  Limerick  v.  Barrett,  3  Kan.  App. 
573,  43  Pac.  853;  Chicago,  B.  &  Q.  E. 
Co.  V.  German  Ins.  Co.,  2  Kan.  App.  395, 
42  Pac.  594.  Ky.— Williams  v.  Capital 
Mining,  L.  &  O.  Co.,  153  Ky.  772,  15G 
S.  W.  409;  Harris  v.  Doughitt,  141  Ky. 
645,  133  S.  W.  550;  Louisville  &  N.  E. 
Co.  V.  Copas,  95  Ky.  460,  26  S.  W.  179; 
Thom.as  v.  Com.,  8  B.  Mon.  371;  Gar- 
rard v.  Blackburn,  26  Kv.  L.  Eep.  486, 
82  S.  W.  234;  Euby  Carriage  Co.  r.  Kre- 
mer,  26  Ky.  L.  Eep.  274,  81  S.  W.  251; 
Gray  &  Best  V.  Garrison,  2  Kv.  L.  Eep. 
218.  Minn.— Gaff ney  v.  St.  Paul,  M.  & 
M.  Ey.  Co.,  38  Minn.  Ill,  35  N.  W. 
728.  Mo.— Early  V.  Eeed,  60  Mo.  528; 
Bird  r.  Eowell,  "180  Mo.  App.  421,  167 
S.  W.  1172;  Nelson  r.  Wallace,  48  Mo. 
App.  193.  Mont.— Peterson  v.  Citv  of 
Butte,  44  Mont.  129,  120  Pac.  231;  State 
V.  Quantie,  37  Mont.  32,  94  Pac.  491; 
Cook  V.  Gallatin  E.  Co.,  28  Mont.  509, 
73  Pac.  131;  Kent  &  Stanley  Co.  f. 
Tuttle,  20  Mont.  203,  50  Pac.  559;  Miles 
V.  Edsall,  7  Mont.  185,  14  Pac.  701.  Neb. 
Webster  v.  City  of  Hastings,  56  Neb. 
669,  77  N.  W.  127.  N.  Y.— Dahlstrom 
V.  Gemunder,  198  N.  Y.  449,  92  N.  E. 
106;  Childs  v.  Childs,  150  App;  Div.  656, 
135  N.  Y.  Supp.  972;  Olsen  v.  Singer 
Mfg.  Co.,  143  App.  Div.  142,  127  N.  Y. 
Supp.  697.  Ohio. — Douglass  r.  Down- 
end,  30  Ohio  Cir.  Ct.  649,  11  Ohio  Cir. 
Ct.  (N.  S.)  390.    Okla.— Owens  v.  Farm- 


I  ers'  &  M.  Bank,  154  Pac.  355;  Goodman 
V.  Broughman,  39  Okla.  585,  136  Pac. 
420;  Keokuk  Falls  Imp.  Co.  V.  Kings- 
land,  5  Okla.  32,  47  Pac.  484,  Ore. 
Eamaswamy  v.  Ha,mmond  Lumber  Co., 
152  Pac.  223;  Heatherly  v.  Hadley,  2 
Ore.  269.  Wash. — Eaymond  v.  Morri- 
son, 9  Wash.  156,  37  Pac.  318,  holding 
allegations  of  answer  to  be  a  denial 
merely.  Wyo. — Pullman  Co,  v.  Finley, 
20  Wyo.  456,  125  Pac.  380, 

[a]  "Where  an  issue  tendered  by 
the  answer  is  admitted  by  the  replica- 
tion, the  court,  in  order  to  sustain  de- 
fendant's motion  for  judgment  on  the 
pleadings,  must  find,  even  if  the  re- 
plication could  be  established,  the  law 
requires  that  the  motion  be  sustained." 
Lorimer  &  W.  E.  Co.  v.  Ft.  Collins,  M. 
&  E.  Co.   (Colo.),  ]52  Pac.  1160. 

[b]  Must  Be  New  Matter  Constitu- 
ting a  Defense, — The  motion  clearly  re- 
lates only  to  a  case  where  the  answer 
relies  on  new  matter  which  constitutes 
a  defense.  If  the  additional  matter 
constitutes  no  defense,  no  reply  is  re- 
quired and  judgment  cannot  be  rend- 
ered for  the  defendant  on  the  plead- 
ings. Brown  v.  Spear,  5  How.  Pr.  (N. 
Y.)    146. 

[c]  Where  Reply  Insufficient  In 
Law. — Judgment  on  the  pleadings  is  not 
.authorized  where  a  reply,  though  in- 
puiiicient  in  law,  has  been  filed  to  the 
affirmative  matter  in  the  answer.  Davis 
V.  Ford,  15  Wash.  107,  45  Pac,  739,  46 
Pac.  393. 

[d]  Where  Part  of  Answer  Bad. 
Although  a  part  of  the  paragraph  in 
an  answer,  to  which  a  plaintiff  fails  to 
reply,  is  bad,  the  defendant  is  entitled 
to  judgment  without  evidence.  Gray 
«&;  Best  V.  Garrison,  2  Ky.  L.  Eep.  218. 

70.  Chambers  v.  Kirk,  41  Okla.  696, 
139  Pac.   986. 

71.  Kan. — Cooper  r.  Condon,  15  Kan. 
572.  Ky.— Eow  r.  Back,  115  S.  W.  806; 
Shell  V.  Asher,  31  Kv.  L.  Eep.  566,  102 
S.  W.  879.  Mo.— Eev.  St.  1909,  §1810; 
Ennis  v.  Hogan,  47  Mo.  513;   Smith  v. 
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not  apply  under  the  practice  of  those  states  where  an  issue  is  formed 


Citv  of  St.  Joseph,  45  Mo.  449;  Moore 
V.  Sauborin,  42  Mo.  490;  Bird  v.  Eow- 
ell,  180  Mo.  App.  421,  167  S.  W.  1172; 
Cordner  v.  Eoberts,  58  Mo.  App.  440. 
Mont. — Code  Civ.  Proc.  §722;  Anaconda 
Copper  Min.  Co.  v.  Thomas,  48  Mont. 
222,  137  Pac.  380;  Matusevitz  f.  Citi- 
zens' Dist.,  M.  &  B.  Tel.  Co.,  19  Mont. 
268,  48  Pac.  552;  State  i:  Quantic,  37 
Mont.  32,  94  Pac.  491,  500.  N,  Y. 
Thomas  v.  Loaners'  Bank,  6  Jones 
■  &,  S.  466;  Bischoff  v.  Packard,  144 
App.  Div.  406,  129  N.  Y.  Supp.  238. 
N.  D. — Heebner  r.  Shephard,  5  N.  D. 
56,  63  N.  W.  892.  Okla.— Peck  v.  First 
Nat.  Bank,  150  Pac.  1039.  Wash.— Port 
i\  Parlit,  4  Wash.  369,  30  Pac.  328.  Wis. 
See  Sloan  f.  Eose,  101  Wis.  523,  77  N. 
W.  895. 

[a]  Where  the  affirmative  matter  in 
a  defendant's  answer  presents  nothing 
of  a  material  character  not  put  in  issue 
by  the  petition  and  answer,  he  is  not 
entitled  to  judgment  on  the  pleadings 
on  plaintiff's  failure  to  replv.  Phil- 
lips V.  Ratliff,  134  Ky.  704,  121  S.  W. 
460. 

[b]  Tn  an  action  against  a  carrier 
for  damages  for  loss  of  a  shipment,  the 
carrier  setting  up  the  (Contract  of  af- 
freightment is  not  entitled  to  judgment 
on  the  pleadings  on  plaintiff's  failure 
to  reply,  as  the  plaintiff  thereby  ad- 
mits the  execution  of  the  contract  only. 
Bowring  r.  Wabash  Ev.  Co.,  90  Mo. 
App.  324. 

[c]  Where  a  plaintiff  fails  to  reply 
to  a  part  of  the  paragraph  of  an  an- 
swer, which  is  good  and  sutiiciont  in  it- 
self, the  defendant  is  entitled  to  a  jxidg- 
ment,  although  a  part  of  the  same  para- 
graph may  be  bad.  Grav  &  Best  r. 
Garrison,  2   Ky.  L.  Eep.   218. 

[d]  Where  an  answer  sets  up  a  de- 
nial of  a  cause  of  action  as  a  distinct 
and  substantive  defense  and  also  sets 
up  new  matter  in  avoidance  or  bar,  it  is 
not  proper  to  give  judgment  for  the  de- 
fendant, on  motion,  because  of  the  want 
of  reply  to  the  new  matter,  for  the  rea- 
son that  there  still  remains  an  issue  of 
fact  to  be  disposed  of.  But  when  the 
distinct  cause  of  defense  is  substan- 
tially new  matter,  and,  in  pleading  it, 
it  becomes  necessary  to  deny  some  of 
the  allegations  in  the  complaint,  and 
there  is  no  other  denial  in  the  plead- 
ing, if  the  plaintiff  omits  to  reply,  judg- 
ment may  be  given  for  want  of  reply. 
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Comstock  r.  Hallock,  2  Edm.  Sel.  Cas. 
(N.  Y.)   69. 

[e]  Where  after  the  filing  of  pleas 
of  the  statute  of  limitations,  a  plaintiff 
files  an  amended  declaration,  he  is  not 
required  to  proceed  further  to  complete 
the  pleadings  under  the  superseded 
pleading,  and  the  defendant  is  not  en- 
titled to  judgment  upon  his  unan- 
swered pleas.  George  B.  Swift  Co.  v. 
GayVrd,   126   111.  App.   281. 

[fj  The  failure  to  reply  to  an 
amended  answer  and  cross-petition  filed 
merely  for  the  purpose  of  making  the 
pleadings  to  conform  to  proof,  setting 
forth  facts  merely  tending  to  establish 
defendant 's  contentions  as  the  main 
issue,  is  not  ground  for  rendition  of 
judgment  on  the  pleadings  against  the 
plaintiff.  Johnson  f.  Johnson,  134  Ky,  ' 
263,  120  S.  W.  303. 

[g]  The  failure  to  reply  to  an  al- 
legation of  contributory  negligence  does 
not  entitle  the  defendant  to  a  judg- 
ment on  the  pleadings.  Pullman  Co.  v. 
Finlcy   (Wyo.),   12.-)   Pac.  380. 

[hj  Where  Defendant  Seeks  Affirm- 
ative Relief  and  Plaintiff  Dismisses  His 
Action. —  Where  a  defendant  in  addition 
to  a  general  denial  pleads  facts  war- 
ranting affirmative  relief,  and  where 
the  plaintiff,  after  answer  and  before 
reply,  with  leave  of  court  dismisses  his 
action,  the  court,  on  motion  of  the 
defendant,  will  either  award  judgment 
on  the  pleadings  for  want  of  a  reply 
or  rule  that  the  plaintiff  file  a  reply  to 
the  affirmative  part  of  the  answer  that 
an  issue  may  be  raised  and  tried  by 
the  court.  Brown  f.  Massey,  19  Okla. 
482,  92  Pac.  246. 

[i]  The  words  "such  statement"  in 
a  statute  providing  that  if  the  answer 
contains  new  matter  and  the  plaintiff 
fails  to  reply  thereto  within  the  time 
allowed  by  law,  the  defendant  may 
move  for  such  judgment  as  he  may  be 
entitled  to  upon  such  statement,  means 
the  statement  of  the  new  matter  relied 
on  as  constituting  a  defense.  State  i". 
Quintic.  37  Mont'.  32.  94  Pac.  491,  500. 
fj]  WTiere  Demurrer  Is  Sustained 
To  Reply. — Where  a  reply  of  confession 
and  avoidance  is  filed  to  a  good  special 
answer,  and  a  demurrer  to  such  reply  is 
sustained,  the  failure  to  reply  further 
entitles  the  defendant  to  a  judgment 
on  the  pleadings.  Hibberd  V.  Trask,  160 
Ind.  498,  67  N.  E.  179. 
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by  operation  of  law  as  to  all  new  matter  set  up  in  an  answer/^  But 
if  a  defendant's  affirmative  defense  is  so  ill  pleaded  that  the  plaintiff 
cannot  reply  thereto,  or  that  it  cannot  be  proved,  and  defendant  does 
not  ask  to  amend  his  pleading,  judgment  on  the  pleadings  may  be 
rendered  against  him.^^  If  the  plaintiff  does  not  reply  to  a  counter- 
claim set  up  by  a  defendant,  he  admits  it,  and  a  judgment  on  the 
pleadings  may  be  rendered  against  him;'^*  but  where  an  issue,  as  to 
the  counterclaim,  is  formed  by  operation  of  law,  a  judgment  on  the 
pleadings  will  not  be  renderedJ^ 

Departure.  —  If  there  is  a  departure  in  the  reply,  the  defendant  may 
have  judgment  on  the  pleadings/^ 


[k]  Where  a  demurrer  to  a  reply  is 
sustained,  a  defendant  is  entitled  to 
judgment  on  the  pleadings  as  they 
stood  at  the  time  of  trial,  although  the 
reply  is  good.  Hill  v.  Thixton,  13  Ky. 
L.   Rep.   333. 

[1]  Where  facts  in  answer  are  ad- 
mitted by  demurrer. — Stratton's  Inde- 
pendence i\  Dines,  126  Fed.  968,  981. 

,[m]  In  New  York. — Construing  §514 
and  515  providing  that  if  plaintiff  fails 
to  reply  or  demur  to  a  counterclaim  the 
defendant  may  apply,  on  notice,  for 
judgment  thereupon,  it  was  held  in 
Crompton  v.  Seaich,  142  App.  Div.  431, 
126  N.  Y.  Supp.  817,  that  it  was  not  the 
purpose  of  the  statute  to  render  judg- 
ment on  the  counterclaim  immediately 
upon  the  expiration  of  the  time  limited 
for  reply.  Where  a  plaintiff's  claim, 
which  is  larger  than  defendant 's  ad- 
mitted counterclaim,  can  be  determined 
only  on  a  trial,  no  proper  judgment  can 
be  entered  till  the  determination  of  the 
controversy.  And  see  also  Sayre  v. 
Progressive  C.  &  L.  Co.,  144  App.  Div. 
799,  44  N.  Y.  Supp.  897. 

Permission  to  file  a  reply,  see  supra, 
VII,  B,  2,  e. 

Waiver  of  right  to  move  on  ground  of 
want  of  reply,  see  infra,  VII,  C,  2. 

Remedy  where  failure  to  reply  is  re- 
sult of  accident,  see  infra,  VII,  C,  6,  i. 

72.  Banzer  v.  Eichter,  123  N,  Y. 
Supp.  678. 

[a]  Where  a  cause  of  action  is 
stated  and  the  answer  pleads  the  bar 
of  the  statute  of  limitations,  a  judg- 
ment on  the  pleadings  cannot  be  rend- 
ered in  favor  of  a  defendant,  even 
though  it  should  appear  to  be  barred,  as 
shown  on  the  face  of  the  complaint. 
Chemung  Min.  Co.  v.  Hanley,  9  Idaho 
786,  77  Pac.  226;  Alspaugh  v.  Eeid,  6 
Idaho  223,  55  Pac.  300. 

[b]  '"'A  reply  not  being  a  necessary 
pleading    in    justice    court    procedure, 


a  motion  for  judgment  on  the  plead- 
ings is  properly  overruled  if  the  bill 
of  particulars  of  the  plaintiff  states  a 
cause  of  action."  Johnson  v.  Johnson, 
43  Okla.  582,  143  Pac.  670. 

73.  McDonald  v.  Pincus,  13  Mont. 
83,  32  Pac.  283. 

[a]  An  allegation  of  a  conclusion 
of  law  presents  no  facts  upon  which  an 
issue  can  be  taken  and  is  bad  on  mo- 
tion for  judgment.  McMurray  v.  Gif- 
fcrd,   5   How.   Pr.    (N.   Y.)    14. 

74.  Minn. — Schurmeier  v.  English,  46 
Minn.  306,  48  N.  W.  1112.  Mo.— Par- 
ker-Washington V.  Meriwether,  172  Mo. 
App.  344,  158  S.  W.  74.  N.  C— Roun- 
tree  v.  Britt,  94  N.  C.  104.  N.  D. 
Christofferson  v.  Wee,  24  N.  D.  506,  139 
N.  W.  689;  Heebner  V.  Shephard,  5  N. 
D.  56,  63  N.  W.  892. 

[a]  The  demand  of  a  defendant  in 
his  counterclaim  being  less  in  amount 
than  the  plaintiff's  demand  and  the 
two  causes  of  action  being  discon- 
nected, a  motion  by  the  defendant  for 
judgment  on  his  counterclaim  for  want 
of  reply  must  be  denied  because  until 
the  issues  arising  upon  the  complaint 
have  been  tried,  it  cannot  be  ascertained 
whether  the  defendant  will  be  entitled 
to  an  affirmative  judgment  against  the 
plaintiff  or  whether  his  claim  will  con- 
stitute merely  an  offset  to  the  plaintiff's 
demand.  Walter  v.  Carroll,  140  N.  Y. 
gupp.  868. 

[b]  Where  Counterclaim  Insufficient. 
A  motion  by  a  defendant  for  judgment 
on  the  pleadings  upon  the  ground  that 
his  counterclaim  is  not  replied  to,  will 
be  denied  where  the  countercJaim  fails 
to  state  a  cause  of  action.  Daggs  v. 
Phoenix  Nat.  Bank,  5  Ariz.  409,  53  Pac. 
201. 

75.  Pfister  v.  Wade,  69  Cal.  133,  10 
Pac.  369;  Cummings  r.  Taylor,  21  Minn. 
366. 

76.  Townsend    v.    Minneapolis    Cold 
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4.  Failm-e  To  File  or  Insufficiency  of  Affidavit  of  Merits  or  De- 
fense. —  This  subject  is  fully  treated  elsewhere  in  this  work." 

C.  How  Obtained.  —  1.  In  General.  —  The  application  for  judg- 
ment on  the  pleadings  is  made  by  motion/^  on  notice.'^ 

2.  Time  for  Motion.  —  A  motion  for  judgment  on  the  pleadings 
cannot  be  made  until  after  issue  joined.^''  This  motion  may  be  made 
either  before,*^  or  at  trial:*-  and  if  at  trial,  it  may  be  made  either 


Storage  &  Freezer  Co.,  46  Minn.  121, 
48  N.  W.  682.  See  however,  Mills  v. 
Hart,  24  Colo.  505,  52  Pac.  680,  65  Am. 
St.  Rep.  241.  See  generally  the  title, 
"Departure." 

[a]  When  the  specific  allegations 
and  denials  in  a  reply  are  inconsistent 
with  the  claim  set  up  in  the  original 
petition  in  replevin,  a  judgment  on  the 
pleadings  may  be  rendered  in  favor  of 
a  defendant  claiming  ownership  in  him- 
self. Keenan  v.  Sic,  91  Neb.  582,  136 
N.  W.  841. 

77.  Summary  judgment  for  failure 
to  file  an  afiidavit  of  merits  or  defense 
or  the  filing  of  an  insufficient  affidavit, 
see  1  Standard  Proc.  714  et  seq. 

78.  Fitzgibbon  f.  Calvert,  39  Cal. 
261;  Brown  r.  Jones,  125  Ind.  375,  23 
N.  E.  452,  21  Am.  St.  Rep.  227.  Sec 
generally  the  cases  throughout  this  sec- 
tion. 

[a]  Motion  for  Affirmance  of  Judg- 
ment.— Where  on  appeal  a  cause  stands 
for  trial  de  novo,  a  motion  for  affirm- 
ance of  a  justice's  judgment  is  in  legal 
ctfect  a  motion  for  judgment  on  the 
pleadings.  Swinehart  v.  Pocatello  Meat 
&  P.  Co.,  8  Idaho  710,  70  Pac.  1054. 

79.  See  infra,  VII,  C,  5. 

80.  Hurt  V.  Ford,  142  Mo.  283,  44 
S.  W.  228,  41  L.  R.  A.  823;  Childs  r. 
Childs,  144  App.  Div.  167,  128  X.  Y. 
Supp.  781;  Schleissner  r.  Goldsticker, 
135  App.  Div.  435,  120  N.  Y.  Supp.  333; 
Milliken  v.  Fidelity  &  Dep.  Co.,  129 
App.  Div.  206,  113  N.  Y.  Supp.  809; 
Hudson  Iron  Co.  v.  Clark,  145  X.  Y. 
Supp.   789. 

[a]  A  motion  made  after  the  filing 
of  an  amended  complaint  to  which  no 
answer  or  demurrer  has  been  filed  is 
premature.  Childs  r.  Childs,  144  App. 
Div.  167,  128  N.  Y.  Supp.  781. 

[b]  At  Special  Term. — A  motion  for 
judgment  on  the  pleadings  under  N.  Y. 
Code  Civ.  Proc.  §547,  is  properly  made 
at  the  special  term  for  motions.  Hig- 
gins  V.  New  York  Dock  Co.,  132  N.  Y. 
Supp.  590. 

[c]  Rule    of    Court    as   to    Setting 
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Cases  on  Docket. — A  rule  of  court  pre- 
scribing when  and  how  actions  may  be  ' 
set  on  the  trial  docket,  requiring  that 
thirty  days  elapse  since  making  up  is- 
sues, has  no  application  to  a  motion, 
for  judgment  on  the  pleadings  for  an 
amount  not  controverted.  National 
Suretv  Co.  r.  Artcrburn,  110  Kv.  832, 
62  S.  W.  862. 

81.  Kime  r.  Jesse,  52  Neb.  606,  72 
N.  W.  1050;  Emanuel  v.  Walter,  138 
App.  Div.  818,  123  N.  Y.  Supp.  491. 

[a]  Under  a  statute  which  provides 
that  where  upon  the  statements  in  the 
pleadings,  one  party  is  entitleil  by  law 
to  judgment  in  his  favor,  judgment 
shall  be  so  rendered  by  the  court, 
though  a  verdict  has  been  found  against 
such  party,  a  motion  for  judgment  on 
the  pleadings  may  be  interposed  be- 
fore trial  or  at  any  time  during  the 
course  of  the  pleadings,  and  if  sus- 
tained and  the  pleading  attacked  is 
open  to  the  objections  urged  against  it, 
the  ruling  will  not  be  reversed  on  the 
ground  that  such  a  motion  was  not 
proper  or  allowable.  Kime  v.  Jesse,  52 
Neb.  606,  72  N.  W.  1050. 

fb]  Where  the  defects  in  the  plead- 
ing are  cixrable  by  amendment,  the  mo- 
tion should  be  made  before  trial. 
Kirschbaum  r.  Eschmann,  205  N.  Y. 
127,  98  N.   E.  328. 

[c]  Where  Denials  Are  of  Knowl- 
edge.— If  the  facts  are  unmistakably 
within  the  knowledge  of  a  defendant 
who  denies  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  with  re- 
gard thereto,  a  motion  for  judgment 
may  be  made  at  trial;  but  if  the  facts 
are  only  presumptively  within  the 
pleader's  knowledge,  the  proper  prac- 
tice is  to  make  a  proper  motion  before 
trial  so  as  to  afford  the  pleader  an  op- 
portunity to  establish  his  good  faith. 
Kirschbaum  r.  Eschmann,  205  N.  Y. 
127,  98  N.  E.  328. 

82.  Hoffman  v.  New  York,  etc.,  R. 
Co.,  18  .Tones  &  S.  403;  Durham  r.  Dur- 
liam,  99  App.  Div.  450,  91  N.  Y.  Supp. 
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before^^  or,  under  some  statutes,  after  verdict.^*  If  the  parties,  without 
objection,  go  to  trial  as  though  a  reply  to  the  new  matter  in  the  an- 
swer had  been  filed,  it  is  too  late  after  the  evidence  is  all  in  to  move 
for  judgment  on  the  pleadings  for  want  of  a  reply.^^  It  has  been 
held  that  a  motion  for  judgment  on  the  pleadings  and  a  demurrer 
may  properly  be  filed  at  the  same  time.^*^     And  it  is  strictly  proper 


295;    Giles,  etc.   Co.   v.  Eeeamier  Mfg. 
Co.,  15  N.  Y.  St.  354. 

[a]  Practice  Condemned. — (1)  The 
practice  of  proceeding  to  trial  on  de- 
fective complaints  and  then  objecting 
because  of  their  insufficiency  is  con- 
demned and  discourageTI  by  the  courts. 
Miller  v.  Houston,  27  Colo.  App.  89,  146 
Pac.  786;  Giles,  etc.  Co.  v.  Eeeamier 
Mfg.  Co.,  15  N.  Y,  St.  354.  (2)  Many 
courts  "almost  as  a  matter  of  course 
deny  such  motions  when  made  at  the 
trial,  or  at  least  reserve  decision  there- 
on and  go  into  the  case  upon  the  mer- 
its and  take  all  the  proofs."  Mitchell 
v.  Dunmore  Eealty  Co.,  112  N.  Y.  Supp. 
659. 

[b]  A  plaintiff  should  make  his  mo- 
tion before  the  cause  has  proceeded  to 
such  a  stage  that  the  defendant  can- 
not amend  his  answer  when  the  defects 
are  pointed  out.  Tevis  v.  Hicks,  41  Cal. 
123,  where  motion  was  made  after  ver- 
dict. 

[e]  After  each  party  has  introduced 
his  evidence,  a  motion  is  too  late.  Cin- 
cinnati Traction  Co.  v.  Dorenkemper, 
13  Ohio  Cir.  Ct.  (N.  S.)  97,  32  Ohio 
Cir.   Ct.   239. 

[d]  Where  the  answer  to  a  verified 
complaint  is  unverified,  a  motion  for 
judgment  on  the  pleadings  made  after 
having  filed  a  replication  to  the  answer 
without  noticing  the  defect,  after  the 
cause  was  called  for  trial  and  a  jury 
waived,  comes  too  late.  Speer  v.  Craig, 
16  Colo.  478,  27  Pac.  891. 

[e]  Where  Part  of  Complaint  Is  Un- 
answered.— The  right  to  an  answer  is 
waived  by  submitting  a  cause  for  trial, 
and  therefore  a  motion  for  judgment 
on  the  pleadings  on  the  ground  there  is 
ne  answer  to  a  portion  of  the  com- 
plaint, made  after  trial  will  be  over- 
ruled.    Hartlep  v.  Cole,  101  Ind.  458. 

83.  Hurt  V.  Ford,  142  Mo.  283,  44 
S.  W.  228,  41  L.  E.  A.  823;  Shearer  v. 
Guardian  Trust  Co.,  136  Mo.  App.  229, 
116  S.  W.  456;  Kime  r.  Jesse,  52  Neb. 
606,  72  N.  W.  1050. 

[a]  A  statute,  providing  that,  when, 
UTJon  the  statement  in  the  pleadings, 
one  party  is  entitled  by  law  to  judg- 


ment in  his  favor,  judgment  shall  be 
so  rendered  by  the  court,  although  a 
verdict  has  been  found  against  such 
party,"  authorizes  a  judgment  upon 
the  pleadings  before  verdict  rendered. 
Humboldt  Min.  Co.  v.  American  M.  M. 
&  M.  Co.,  62  Fed.  356,  10  C.  C.  A.  415, 
Construing  the  same  section,  it  was 
held,  in  Snyder  v.  Phillips,  66  Iowa  481, 
484,  24  N.  W.  6,  7,  that  it  was  quite 
evident  that  this  statute  contemplates 
that  there  has  been  a  trial,  and  that 
one  party  is  entitled  to  judgment  al- 
though the  verdict  of  the  jury  is 
against   him. 

84.  See  generally  the  statutes,  and 
la.— Snyder  v.  Phillips,  66  Iowa  481, 
484,  24  N.  W.  6,  7.  Ky.— Code,  §386; 
Farnsley's  Admr.  v.  Philadel]>hia  L. 
Ins.  Co.,  1.56  Ky.  699,  161  S.  W.  1111. 
Okla. — Curtis  &  Gartside  Co.  V.  Pigg, 
39  Okla.   31,   134   Pac.   112.5. 

See  infra,  VTTT,  B,  1. 

[a]  After  Verdict  Set  Aside.— Mo- 
tion can  only  be  made  either  before 
verdict  or  after  a  verdict  has  been  set 
aside.  Hurt  f.  Ford,  142  Mo.  283,  44 
S.  W.  228,  41  L.  E.  A.  823;  Shearer  V. 
Guardian  Trust  Co.,  136  Mo.  App.  229, 
116   S.   W.  456. 

[b]  A  motion,  after  verdict  for  a 
defendant  and  judgment  thereon,  to 
set  aside  the  judgment  and  for  judg- 
ment on  the  pleadings  is  irregular  and 
properly  denied.  Tibbets  v.  Blade,  60 
Cal.   428. 

85.  Smith  r.  Citv  of  St.  Joseph,  45 
Mo.  449;  Lovell  v.  Wentworth,  39  Ohio 
St.  614. 

[a]  Where  a  defendant  pleaded  gen- 
eral issue  and  new  matter  in  avoid- 
ance of  plaintiff's  cause  of  action  to 
which  plaintiff  failed  to  reply,  and  the 
defendant  goes  to  trial  and  offers  evi- 
dence in  support  of  the  new  matter  in 
avoidance,  he  waives  his  right  to  a 
judgment  for  want  of  reply.  But  if 
he  goes  to  trial  on  the  general  issue 
only  lie  can  still  insist  that  he  is  en- 
titled to  judgment  on  the  pleadings. 
Nelson  r.  Wallace,  48  Mo.  App.  193. 

86.  LaBreton  v.  Stanlev  Contracting 
Co.,  15  Cal.  App.  429,  114  Pac.  1028. 
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to  at  the  same  time  move  to  strike  out  an  answer  and  move  for  judg- 
ment on  the  pleadings.^^  The  motion  may  be  made  even  though  the 
time  in  which  to  serve  an  amended  pleading  has  not  expired,  no  ap- 
plication to  amend  being  made.^^ 

3.  Form  and  Sufficiency  of  Motion.^''  —  A  motion  for  judgment  on 
the  pleadings  may  ])e  either  oral  or  written;  but  the  making  of  oral 
motions  at  the  time  the  case  is  set  for  trial  has  been  condemned  by 
the  courts.^" 

Prayer  for  Alternative  Relief.  —  A  party  moving  for  judgment  on  the 
pleadings  cannot  properly  pray  for  relief  in  the  alternative.^^ 

4.  Nature  and  Effect  of  Motion.^^  —  a.  In  General.  —  Although  a 
motion  for  judgment  on  the  pleadings  bears  a  close  resemblance  to  and 
is  in  the  nature  of  a  demurrer,^^  it  is  more  than  a  mere  demurrer; 
it  is,  in  substance  both  a  demurrer^*  and  a  motion.^^    It  is  a  demurrer 


87.  Steinhauer  v.  Colmar,  11  Colo. 
App.  494,  55  Pac.  291. 

88.  Lee  v.  Jacob,  38  App.  Div.  531, 
56  N.  Y.  Supp.  645. 

89.  Form  and  sufficiency  of  motions 
generally,  see  generally  the  title  "Mo- 
tions. ' ' 

90.  .Tames  River  National  Bank  v. 
Purchase,  9  N.  D.  280,  83  N.  W.  7;  Na- 
tional Bank  v.  Meerwaldt,  8  Wash.  630, 
636,  36  Pac.  763. 

[a]  In  James  River  Nat.  Bank  v. 
Purchase,  9  N.  D.  280,  83  N.  W.  7,  it  is 
said:  "The  method  of  grantinjr  judg- 
ment upon  the  pleadings  upon  oral  mo- 
tion made  at  the  time  of  trial  is  not, 
however,  lookeil  upon  with  favor  by 
the  courts.  Bowles  v.  Dolde,  11  Ore. 
474,  5  Pac.  Rep.  918;  Currv  r.  South- 
ern Pac.  Co.,  23  Ore.  400,  31  Pac.  Rcji. 
963;  Bank  i:  Meerwaldt,  8  Wash.  630, 
36  Pac.  Rep.  763;  Smith  v.  Dennett,  15 
Minn.  81  (Gil  59).  It  was  said  in 
Holmes  v.  Campbell,  12  Minn.  221  (Gil. 
141),  that,  'on  a  motion  for  judgment 
on  account  of  the  insufficiency  of  the 
complaint  at  any  stage  of  the  case,  the 
court  will  not  declare  the  pleading  fat- 
ally defective,  if  it  can  be  sustained  by 
the    most    liberal    construction.'  " 

91.  Chapman  v.  George  R.  Read  & 
Co.,  73  Misc.  401,  133  N.  Y.  Supp.  281. 

92.  See  generally  the  title  "Mo- 
tions." 

93.  U.  S.— Haug  v.  Great  Northern 
Ry.  Co.,  102  Fed.  74,  42  C.  C.  A.  167. 
Cal. — Bergerow  r.  Parker,  4  Cal.  App. 
169,  87  I'ac.  248.  Mo.— State  v.  Sim- 
mons Hdw.  Co.,  109  Mo.  ns,  18  S.  W. 
1125,  15  L.  R.  A.  676.  Mont.— Flovd 
V.  Johnson,  17  Mont.  469,  43  Pac.  631. 
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N.  Y.— Eaton  i".  Wells,  82  N.  Y.  576. 
N.  C— Alston  r.  Hill,  165  N.  C.  255,  81 
S.  E.  291;  Helms  v.  Ilolton,  152  N.  C. 
.';87,  67  S.  E.  1061.  Wash.— Fishburne 
r.  Merchants'  Bank,  42  Wash.  473,  85 
I'ac.  38;   National  Bank  v.  Meerwaldt, 

5  Wash.  630,  36  Pac.  763. 
See  infra,  ^'^T,  C,  6,  a. 

[a]  A  General  Demurrer. — A  motion 
for  judgment  on  the  pleadings  is  equiv 
aleut  to  a  general  demurrer  to  an  an 
swer.  Cal. — Taylor  v.  Palmer,  31  Cal 
240,  257;  Le  Breton  v.  Stanley  Cont 
Co.,  15  Cal.  App.  429,  114  Pac.  1028 
Kan. — Hutchison  v.  Myers,  52  Kan.  290 
34  Pac.  742.  N,  Y.— Switzer  t".  Cora 
missioners,  134  App.  Div.  487,  119  N 
Y.  Supp.  383.  Utah. — Hancock  v.  Luke 
148   Pac.   452. 

As  to  demurrer  generally,  see  the 
title,  "Demurrer." 

94.  U.  S.— llaug  V.  Great  Northern 
R.  Co.,  102  Fed.  74,  42  C.  C.  A.  167. 
Cal.— Salo  V.  Smith,  25  Cal.  App.  295, 
143  Pac.  322.  Kan. — Hutchison  v.  My- 
ers, 52  Kan.  290,  34  Pac.  742.  Mo. 
O'Dav  r.  Sanford,  138  Mo.  App.  .343, 
122  S.  W.  3;  Wcrtheimer-Swartz  Shoe 
Co.  r.  McDonald,  138  Mo.  App.  328,  122 
S.  W.  5.  Mont.— Floyd  r.  Johnson,  17 
Mont.  469,  43  Pac.  031;  Power  v.  Gum, 

6  Mont.  5,  9  Pac.  575.  N.  Y.— Politis 
r.  Times  Square  Imp.  Co.,  168  App.  Div. 
814,  154  N.  Y.  Supp.  466.  Okla.— Peck 
r.  First  Nat.  Bank,  150  Pac.  1039;  C. 
E.  Sharp  Lumber  Co.  r.  Kansas  Ice  Co., 
42  Okla.  6S9,  142  Pac.  1016;  Pugh  V. 
Stigler,  21   Okla.  854,  97  Pac.  566. 

95.  Cal.— Salo  r.  Smith,  25  Cal.  App. 
295,  143  Pac.  322.  Mont. — Power  r. 
Gum,  6  Mont.  5,  9  Pac.  575.  Okla. 
Peck  V.  First  Nat.  Bank,  150  Pac.  1039. 
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m  so  far  as  it  objects  to  a. pleading  on  the  ground  of  insufficiency; 
and  a  motion  in  so  far  as  it  is  an  application  for  an  order  of  iudg- 
ment  m  consequence  of  such  defect.^"^  Like  a  demurrer,  this  motion 
raises  questions  of  law  only.^^  It  is  directed  at  the  substanee,^«  not 
the  form  of  the  pleading  attacked.««  It  differs  from  a  demurrer  in 
tiiat  It  sustained  judgment  is  rendered  at  once/  whereas  if  a  demurrer 
IS  sustained,  the  order  is  not  a  final  judgment;  but  the  party  is  al- 
lowed to  plead  over.2  f      j-        cii 

Searches  the  Record.  -A  motion  for  judgment  on  the  pleadings 
searches  the  record.^  Thus  a  motion  by  a  plaintiff  for  judgment  on 
the  pleadings  must  be  carried  back  to  his  initial  pleading  ;4  if  that  be 
msutlicient,  his  motion  will  not  be  sustained.^ 

b.  ^s  Admission  of  Facts.  — A  party  moving  for  judgment  on  the 
pleadings  is  deemed  not  only  to  admit,  for  the  purposes  of  the  motion, 
the  truth  of  every  fact  well  pleaded,"  but  to  admit  the  untruth  of  his 


96.  Cal.— Salo  r.  Smith,  25  Cal.  App. 
295, 143  Pac.  322.  Mont.— Power  v.  Gum, 
6  Mont.  5,  9  Pac.  575.  Okla.— Peck  v. 
First  Nat.  Bank,  150  Pac.  1039.  Wash. 
State  ex  rel.  Brown  v.  Superior  Court, 
87  Wash.  524,  151  Pac.  1126. 

97.  State  v.  Simmons  Hdw.  Co.,  109 
Mo.  118,  18  S.  W.  1125,  15  L.  E.  A.  676; 
O'Day  V.  Sanford,  138  Mo.  App.  343, 
122  S.  W.  3;  Wertheimer-Swarts  Shoe 
Co.  V.  McDonald,  138  Mo.  App.  328,  122 
S.  W.  5;  N'ational  Park  Bank  f.  Bill- 
ings, 144  App.  Div.  536,  129  N.  Y.  Supp. 
846. 

[a]  A  motion  for  judgment  always 
involves  a  question  of  law — whether  or 
not,  upon  the  undisputed  facts,  the 
party  making  the  motion  is  entitled  to 
judgment.  Godwin  v.  Liberty-Nassau 
Bldg.  Co.,  144  App.  Div.  164,  128  N. 
Y.  Supp.  791. 

See  generally  the  title  "Demurrer." 

98.  Eice  v.  Bush,  16  Colo.  484,  27 
Pac.  720;  Speer  v.  Craig,  16  Colo.  478, 
27  Pac.  891;  Harris  v.  Harris,  9  Colo. 
App.  211,  47  Pac.  841;  Stauffer  v.  Camp- 
bell, 30  Okla.  76,  118  Pac.  391. 

99.  Eice  v.  Bush,  16  Colo.  484,  27 
Pac.  720;  Speer  v.  Craig,  16  Colo.  478, 
27  Pac.  891;  Harris  v.  Harris,  9  Colo. 
App.  211,  47  Pac.  841;  Stauffer  v.  Camp- 
bell, 30  Okla.  76,  118  Pac.  391.  See 
also  supra,  VIT,  B,  2,  c. 

[a]  "Where  the  cause  of  action  is 
informally  or  defectively  stated,  but 
shows  a  good  cause  of  action  if  prop- 
erly stated  and  might  be  made  good  by 
amendment,  judgment  upon  the  plead- 
ings is  not  warranted."  Harris  v.  Har- 
ris, 9  Colo.  App.  211,  47  Pac.  841.  And 
see  Miller  v.  Houston,  27  Colo.  App.  89,  I 


146  Pae.  786,  and  supra,  VII,  B,  2,  e. 

1.  Sternberg  v.  Levy,  159  Mo.  617, 
60  S.  W.  1114,  53  L.  E.  A.  438;  O'Day 
V.  Sanford,  138  Mo.  App.  343,  122  S.  W. 
3;  Wertheimer-Swarts  Shoe  Co.  v.  Mc- 
Donald, 138  Mo.  App.  328,  122  S.  W.  5. 

2.  See  6  Standard  Proc.  989. 

3.  N.  Y. — Howard  v.  Brown,  89 
Misc.  535,  153  N.  Y.  Supp.  702.  Utah. 
Hancock  v.  Luke,  148  Pac.  452.  Wash. 
State  ex  rel.  Brown  v.  Superior  Court, 
87  Wash.  524,  151  Pac.  1126. 

See  infra,  VII,  C,  6,  f. 

4.  People  ex  rel  Carr  v.  Brown,  23 
Colo.  425,  48  Pae.  661;  State  ex  rel. 
Brown  v.  Superior  Court,  87  Wash.  524 
151  Pac.  1126.     See  sttpra,  VII,  B,  2,  a. 

5.  People  ex  rel.  Carr  v.  Brown,  23 
Colo.  425,  48  Pac.  661. 

6.  Cal.— Hibernia  S.  &  L.  Soc.  v. 
Thornonton,  117  Cal.  481,  49  Pac.  573; 
Bradford  Inv.  Co.  v.  Joost,  117  Cal.  204, 
48  Pac.  1083;  McGowan  v.  Ford,  107 
Cal.  177,  40  Pac.  231;  People  v.  John- 
son, 95  Cal.  471,  31  Pae.  611;  De  Tovo 
r.  Eobinson,  91  Cal.  371,  27  Pac.  671; 
Taylor  v.  Palmer,  31  Cal.  240,  257;  La 
Breton  v.  Stanley  Contracting  Co.,  15 
Cal.  App.  429,  114  Pac.  1028;  Daniels 
r.  Daniels,  3  Cal.  App.  294,  85  Pac.  134. 
Colo.— Lorimer  &  W.  E.  Co.  v.  Ft.  Col- 
lins M.  &  E.  Co.,  152  Pac.  1160;  Ep- 
pu-h  v.  Blanchard,  58  Colo.  139,  143  Pac. 
1035;  Eichards  r.  Stewart,  53  Colo.  205 
124  Pac.  740;  Eoberts  v.  Colorado' 
Springs  &  I.  E.  Co.,  45  Colo.  188,  101 
Pac.  59;  Eice  v.  Bush,  16  Colo.  484,  27 
Pac.  720;  Miller  r.  Houston,  27  Colo 
App.  89,  146  Pac.  786.  Del.— Otis  Ele- 
vator Co.  r.  Ford,  4  Boyce  286,  88  Atl. 
465;    Layton    &    Layton    c.    Lawson,    4 
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own  allegations  which  have  been  denied/    The  motion  denies  only  the 
legal  sufficiency  of  the  facts.^ 


Boyce  143,  86  Atl.  520.  Idaho.— Daven- 
port V.  Burke,  27  Idaho  464,  149  Pac. 
511;  Idaho  Placer  Min.  Co.  v.  Green,  14 
Idaho  294,  304,  94  Pac.  161;  Mills  Nov- 
elty Co.  V.  Dunbar,  11  Idaho  671,  83 
Pac.  932;  Walling  v.  Bown,  9  Idaho  184, 
72  Pac.  960.  la.  —  State  ex  rel. 
Freeman  v.  Carvey,  154  N.  W. 
931;  In  re  Kennedy's  Estate,  154 
Iowa  460,  135  N.  W.  53.  Ky.— Miller 
V.  Hart,  122  Ky.  494,  91  S.  W.  698;  Duff 
V.  Hagins,  8  Ky.  L.  Eep.  358.  Minn. 
Weicher  v.  Cargill,  82  Minn.  265,  84  N. 
W.  1007;  Minneapolis  Land  Co.  V.  Mc- 
Millan, 79  Minn.  287,  82  N.  W.  591; 
Tripp  r.  Northwestern  Nat.  Bank,  41 
Minn.  400,  43  N.  W.  60;  Jellison  V. 
Halloran,  40  Minn.  ,485,  42  N.  W.  392; 
Stewart  v.  Erie  &  W.  T.  Co.,  17  Minn. 
372  (348).  Mo.— State  ex  rel.  Federal 
Lead  Co.  v.  Dearing,  244  Mo.  25,  148 
S.  W.  618;  State  ex  inf.  Hadlev  v.  Mis- 
souri Pac.  E.  Co.,  237  Mo.  33*8,  141  S. 
W.  643;  State  ex  inf.  Attv.  Gen.  v. 
Goffee,  192  Mo.  670,  91  S.  W.  486;  Des- 
sauer  v.  Supreme  Tent,  191  Mo.  App. 
76,  176  S.  W.  461;  Farmers'  &  T.  Bank 
V.  Laird,  188  Mo.  App.  322,  175  S.  W. 
116;  Kavanaugh  r.  Supreme  Council, 
158  Mo.  App.  234,  1.38  S.  W.  359;  O'Day 
V.  Sanford,  138  Mo.  App.  343,  122  S. 
W.  3;  State  ex  rel.  Wirt  v.  County 
Court,  137  Mo.  App.  698,  119  S.  W. 
1010.  Mont. — Dailv  v.  Marshall,  47 
Mont.  377,  133  Pac. '681;  Flovd  r.  John- 
son, 17  Mont.  4G9,  43  Pac.  631.  Neb. 
Van  Etten  r.  Kasters,  48  Neb.  152,  66 
N.  W.  1106.  Nev.— Phenix  r.  Bijelieh, 
30  Nev.  257,  95  Pac.  351.  N.  M.— Eeed 
V.  Eogers,  19  N.  M.  177,  141  Pac.  611. 
N.  Y. — Morey  v.  Schuster,  159  App.  Div. 
602,  145  N.  Y.  Supp.  258;  Flatauer  r. 
Loser,  156  App.  Div.  591,  141  N.  Y. 
Supp.  951;  Simon  r.  Bierbauer,  154 
App.  Div.  506,  139  N.  Y.  Supp.  327; 
Emanuel  v.  Walter,  138  App.  Div.  818, 
123  N.  Y.  Supp.  491;  McCarthy  v.  Fitz- 
gerald, 139  N.  Y.  Supp.  950.  N.  C. 
Helms  V.  Holton,  152  N.  C.  587,  67  S. 
E.  1061.  N.  D.— Yancey  v.  Bovce,  28 
N.  D.  187,  148  N.  W.  539.  '  Ohio. 
Wicker  v.  Messinger,  12  Ohio  C.  D. 
425,  22  Ohio  C.  C.  712.  Okla.— C.  E. 
Sharp  Lumber  Co.  v.  Kansas  Ice  Co., 
42  Okla.  689,  142  Pac.  1016;  Pugh  v. 
Stigler,  21  Okla.  854,  97  Pae.  566.  Pa. 
Johnston   v.    Gallery,   173   Pa.    129,    33 
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Atl.  1036.  Wash. — Fishburne  v.  Mer- 
chants Bank  of  Pt.  Townsend,  42  Wash. 
473,  85  Pac.  38;  National  Bank  r.  Meer- 
waldt,  8  Wash.  630,  36  Pac.  763. 

[a]  Affirmative  defenses  set  up  in 
the  answer,  otherwise  than  as  a  coun- 
terclaim, cannot  aid  a  defendant  mov- 
ing for  judgment  on  the  pleadings. 
Seelv  r.  Seelv,  164  App.  Div.  650,  150 
N.  Y.  Supp.  66. 

[b]  Inconsistent  defenses  cannot  be 
regarded  as  vitiating  one  another,  on 
a  motion  for  judgment  on  the  pleadings, 
but  if  any  good  defense  is  stated  it 
must  be  considered  as  true.  Hoover  v. 
Horn,  45  Colo.  288,  101  Pac.  55. 

fc]  Bar  of  Statute  of  Limitations 
Not  Admitted. — A  motion  by  a  plain- 
tiff for  judgment  on  the  pleadings  does 
not  admit  an  averment  of  the  bar  of  the 
statute  of  limitations  in  an  answer  ad- 
mitting the  facts  in  the  complaint. 
Daniels  r.  Daniels,  3  Cal.  App.  294,  85 
Pac.  134;  Chemung  Min.  Co.  V.  Hanley, 
9  Idaho  786,  77  Pac.  226. 

fd]  In  the  case  of  an  application 
for  a  writ  of  prohibition,  a  motion  for 
judgment  admits  the  facts  in  the  re- 
turn. State  V.  Shields,  237  Mo.  329,  141 
S.  W.  585. 

7.  Colo. — Miller  r.  Houston,  27  Colo. 
App.  89,  146  Pac.  786.  Idaho.— Daven- 
port r.  Burke,  27  Idaho  464,  149  Pac. 
511 ;  Idaho  Placer  Min.  Co.  V.  Green, 
14  Idaho  294,  304,  94  Pac.  161;  Mills 
Noveltv  Co.  r.  Dunbar,  11  Idaho  671, 
S3  Pac".  932;  Walling  v.  Bown,  9  Idaho 
184,  72  Pac.  960.  Nev.— Phenix  v.  Bije- 
lieh, 30  Nev.  257,  95  Pac.  351. 

[a]  "Averments  in  the  pleadings  of 
the  moving  party  are  not  necessarily 
to  be  taken  as  true,  unless  there  is  an 
absolute  failure  to  deny  them,  or  un- 
less thev  are  specifically  admitted." 
Alston  V.  Hill,  165  N.  C.  255,  81  S.  E. 
291, 

[b]  All  denials  implied  by  law  are 
embraced  within  the  rule.  Chemung 
Min.  Co.  r.  Hanley,  9  Idaho  786,  77 
Pac.  226. 

[c]  The  affirmative  allegations  in 
the  reply  of  a  moving  plaintiff  are 
deemed  denied.  Helmer  v.  Title  Guar. 
&  S.  Co.,  50  Wash.  411,  97  Pac.  451. 

8.  Helms  v.  Holton,  152  N.  C.  587, 
67  S.  E.  1061. 
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5.  Notice  of  Motion.^  —  The  motion  should  be  made  on  notice  of 
motion/*'  which  should  clearly  set  forth  the  grounds  upon  which  the 
motion  is  based. ^^  The  notice  may,  under  statute,  specify  one  or  more 
kinds  of  relief  in  the  alternative  or  otherwise.^^ 

6.  Hearing  and  Determination.  —  a.  In  General.  —  A  motion  for 
judgment  on  the  pleadings  is  addressed  to  the  discretion  of  the  court. ^^ 
Where  the  motion  is  on  the  ground  that  the  declaration  or  complaint 
is  insufficient,  the  motion  is  determined  upon  the  same  principles  as 
a  demurrer  to  the  complaint  on  the  same  ground.^*  It  has  been  held, 
however,  that  the  test  is  not  whether  a  general  demurrer  would  be 
sustained  ;^^  but  rather,  that  the  motion  will  not  be  denied,  if  the  com- 
plaint can  be  sustained  by  the  most  liberal  construction.^*^    A  motion 


9.  See  generally  the  titles  "Mo- 
tions;" "Notice." 

10.  See  generally  the  statutes,  and 
Mont.— Code  Civ.  Proc.  §722.  N.  D. 
§6864  Rev.  Code,  1905,  on  failure  to  re- 
ply to  counterclaim.  Wash. — Seattle 
Nat.  Bank  v.  Meervaldt.  8  Wash.  630, 
^6  Pac.  763.  See  also  Shaw  v.  Cole- 
man, 22  Jones  &  S.  (N.  Y.)  3,  though 
here  it  was  held  not  to  be  absolutely 
necessary  but  this  was  recommended 
as  the  better  practice. 

[a]  In  New  York,  an  application  for 
judgment  under  §511  Code  Civ.  Proc. 
may  be  ex  parte  although  it  would  be 
better  practice  to  proceed  under  this 
section  on  notice.  Shaw  v.  Coleman,  22 
Jones   &  S.   3. 

11.  Brown  v.  Jones,  125  Ind.  375,  25 
N.  E.  452,  21  Am.  St.  Rep.  227. 

[a]  Where  an  answer  to  a  three 
paragraph  complaint  professes  to  an- 
swer only  the  first  paragraph,  a  motion 
for  judgment  "on  the  pleadings,"  is 
too  vague  and  indefinite.  Holcraft  v. 
King,  25  Ind.  352. 

[bj  A  notice  stating  that  it  would 
be  made  "upon  the  pleadings,  papers, 
files,  and  records  in  said  action,  and 
upon  the  ground  that  the  answer  on 
file  herein  constitutes  no  defense  to  the 
cause  of  action,  or  any  portion  thereof, 
stated  in  said  complaint,"  sufficiently 
states  the  ground  of  the  motion.  Hearst 
i\  Hart,  128  Cal.  827,  60  Pac.  846. 

[c]  A  plaintiff  entitled  to  partial 
relief  should  in  his  motion  limit  his 
right  to  relief  thereto.  Kanne  v.  Kanne, 
119  Minn.  265,  138  N.  W.  25. 

12.  A  statute  authorizing  a  party 
making  a  motion  to  specify  in  his  not- 
ice one  or  more  kinds  of  relief  in  the 
alternative  or  otherwise  presumably  re- 
fers to  a  situation  where  upon  the  same 
state  of  facts  a  person  seeks  two  kinds 


of  relief,  such  as  judgment  on  the 
pleadings  or  in  the  alternative  for  leave 
to  serve  an  amended  pleading  de  novo 
upon  terms.  But  it  does  not  authorize 
a  person  to  move  on  entirely  different 
papers  and  wholly  disconnected  mat- 
ters, thus  it  is  improper  to  move  for 
judgment  on  the  pleadings  or  in  the 
alternative  for  the  vacation  of  an 
order  allowing  a  deposition.  Chapman 
V.  George  R.  Read  &  Co.,  73  Misc.  401, 
133  N.  Y.  Supp.  281. 

13.  Cal.— Fitzgerald  r.  Neustadt,  91 
Cal.  600,  27  Pac.  936.  Okla.— Brown  v. 
Massey,  19  Okla.  482,  92  Pac.  246.  Vt. 
Pierce"^  v.  Mitchell,  87  Vt.  538,  90  Atl. 
577.  Wash. — Mounts  V.  Goranson,  29 
Wash.  261,  69  Pac.   740. 

14.  Cal.— Hibernia  S.  &  L.  Soc.  v. 
Thorontou,  117  Cal.  481,  49  Pac.  573. 
N.  Y.— Pelz  V.  "Pelz,  156  App.  Div.  765, 
142  N.  Y.  Supp.  54;  McCarthy  v.  Heisel- 
man,  140  App.  Div.  240,  125  N.  Y.  Supp. 
13;  O'Rourke  v.  Patterson,  157  App. 
Div.  284,  142  N.  Y.  Supp.  195.  Ohio. 
Wicker  v.  Messinger,  22  Ohio  Cir.  Ct. 
712. 

[a]  A  motion  under  §547  N.  Y.  Code 
Civ.  Proc.  is  not  governed  by  the  same 
rules  as  a  motion  on  the  ground  that 
the  pleading  is  frivolous  under  §537. 
Olsen  r.  Singer  Mfg.  Co.,  143  App.  Div. 
142,   127  N.  Y.  Sui.p.   697. 

Insufficiency  of  pleadings  as  ground 
for  motion  for  judgment  on  pleadings, 
see  supra,  VII,  B,   2. 

15.  Ames  v.  Brandvold,  119  Minn. 
521,  138  N.  W.  786. 

16.  Ames  v.  Brandvold,  119  Minn. 
521,  138  N.  W.  786. 

As  to  construction  of  pleadings,  see 
infra,  VIT,  C.  6,  c. 

[a]  The  rules  in  favor  of  a  pleading 
is  more  liberal  on  motion  for  judgment 
on    the    pleadings    than    on    demurrer. 
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made  after  issue  joined  and  before  trial  is  to  be  determined  by  the 
same  rules  governing  the  court  in  determining  such  a  motion  made  at 
trial.*^ 

Not  a  Trial.  —  The  hearing  of  a  motion  for  judgment  on  the  plead- 
ings is  not  a  trial  of  a  cause/* 

b.  What  blotters  Considered.  —  A  motion  for  judgment  on  the 
pleadings  is  based  upon  and  must  be  determined  solely  upon  the  plead- 
ings/^ as  they  existed  at  the  time  of  the  motion.-"    The  pleadings  can- 


Eobertson  v.  Corcoran,  125  Minn.  118, 
145  N.  W.  812. 

17.  Cunningham  v.  Piatt,  82  Misc. 
486,  144  N.  Y.  Supp.  51;  Dineen  v.  May, 
149  App.  Div.  469,  134  N.  Y.  Supp.  7; 
Olsen  V.  Singer  Mfg.  Co.,  143  App.  Div. 
142,  127  N.  Y.  Supp.  697;  Clark  v.  Lew, 
130  App.  Div.  389,  114  N.  Y.  Supp.  890; 
Longenecker  v.  Longenecker  Bros.,  140 
N.  Y.  Supp.  403. 

[a]  A  motion  for  judgment  on  the 
pleadings,  where  an  answer  has  been 
interposed,  is  to  be  treated  ordinarily 
as  though  made  at  the  beginning  of  the 
trial.  Schleissner  v.  Goldstickcr,  135 
App.  Div.  435,  120  N.  Y.  Supp.  333; 
Howard  v.  Brown,  89  Misc.  535,  153 
N.  Y.  Supp.  702;  O'Rourke  V.  Patter- 
son, 142  N.  Y.  Supp.  195. 

[b]  The  practice  of  moving  for 
judgment  after  issue  joined  and  before 
trial  is  analagous  to  that  on  a  motion 
to  dismiss  at  the  opening  of  the  trial. 
Childs  V.  Childs,  68  Misc.  472,  124  N. 
Y.  Supp.  550. 

18.  Amador  v.  Butterfield,  51  Cal. 
526. 

19.  Mo.— Hurt  V.  Ford,  142  Mo.  283, 
44  S.  W.  228,  41  L.  R.  A.  823.  Neb. 
Mollyneaux  v.  Wittenberg,  39  Neb.  547, 

58  N.  W.  205.  N.  Y.— Emanuel  v.  Wal- 
ter, 138  App.  Div.  818,  123  N.  Y.  Supp. 
491;  Standard  Fashion  Co.  r.  Thompson, 
137  App.  Div.  588,  122  N.  Y.  Supp.  300; 
Ship  V.  Fridenberg,  132  App.  Div.  782, 
117  N.  Y.  Supp.  599;  Chapman  v.  George 
E.  Read  &  Co.,  73  Misc.  4U1,  133  N.  Y. 
Supp.  281;  Northern  Bank  r.  Becker,  65 
Misc.  579,  120  N.  Y.  Supp.  880;  Long- 
enecker V.  Longenecker  Bros.,  140  N. 
Y.  Supp.  403;  Godwin  t:  Liberty  Nas- 
sau Bldg.  Co.,  128  N.  Y.  Supp.  791; 
Hawes  r.  Hawes,  128  N.  Y.  Supp.  50. 
N.  D. — Sigmund   v.  Bank,  4  N.  D.   164, 

59  N.  W.  966.  Pa.— Gross  v.  Eiechezza, 
37  Pa.  Super.  441. 

See  supra,  VII,  C,  4. 

[a]  When  Motion  Directed  At  Com- 
plaint.— Upon  a  motion  for  judgment  on 
the  ground  the  complaint  fails  to  state 
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a  cause  of  action,  "the  court  cannot 
consider  any  matter  outside  of  the  com- 
plaint, or  any  defense  thereto  in  the 
answer,  but  the  motion  is  to  be  deter- 
mined upon  the  same  principles  as 
would  be  a  demurrer  to  the  complaint 
upon  the  same  ground.  All  the  facts 
alleged  in  the  complaint  are  admitted 
for  the  purposes  of  the  motion,  and  the 
court  is  to  determine  whether  these 
facts  constitute  a  cause  of  action.  If 
the  necessary  facts  are  contained  in 
the  complaint,  the  objection  that  they 
are  defectively  set  forth,  or  are  in  an 
ambiguous  or  uncertain  form,  will  be 
unavailing."  There  must  be  an  entire 
absence  of  some  fact  or  facts  essential 
to  constitute  a  cause  of  action.  Hi- 
bernia  S.  &  L.  Soc.  v.  Thornton,  117 
Cal.  481,  49  Pac.  573.  See  also  Pelz  v. 
Pelz,  156  App.  Div.  765,  142  N.  Y.  Supp. 
54,  holding  that  upon  a  motion  by  the 
defendant  an  answer  in  the  case  should 
lie   disregarded. 

[b]  In  rendering  judgment  on  the 
statement  of  new  matter  in  an  answer 
to  which  a  plaintiflf  failed  to  reply,  as 
provided  by  statute,  a  court  has  no  au- 
thority to  look  to  the  complaint  for 
any  purpose,  but  is  confined  to  the  al- 
legations of  new  matter,  which  the 
plaintiff,  by  failure  to  deny,  a<lmitted 
to  be  true,  for  it  may  be  said  that  by 
failing  to  reply,  the  plaintiff  waived 
the  allegations  of  his  complaint.  State 
r.  Quantic,  37  Mont.  32,  94  Pac.  491, 
500. 

[c]  The  summons  and  affidavit,  not 
being  pleadings,  will  not  be  considered 
on  the  hearing  of  the  motion.  Agresta 
c.  Federal  Steam  Xav.  Co.,  169  App. 
Div.  467,   155   N.   Y.   Supp.   343. 

[d]  In  mandamus,  the  court,  in  de- 
termining a  motion  for  judgment,  looks 
to  the  writ  and  the  return,  for  they 
constitute  the  pleadings  in  this  proceed- 
ing. State  ex  rel.  Lowe  v.  Barlow,  129 
Minn.   181,  151   X.  W.  970. 

20.  Longenecker  v.  Longenecker 
140  N.  Y.  Supp.  403. 
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not  in  any  way  be  aided  by  affidavits,^!  or  testimony -^^  t,,,.  _  ^-,1     . 

Krttt"o"7mot^^"^^'^^"^  ?  ^^^^^^  °-  thf  "oS.3'^]:  Ll'Ven 
neicl  tliat  on  a  motion  made  when  a  case  is  called  for  trial    a  oonrt 

sd?.'rmo\in'f:;^  ^^^  ^P--^^  statL'ento?  c^n- 

tions  at  arfJ  n.  ^^^^f  ^f  °°  ^he  pleadings  raises  only  such  ques- 
Ssed  -  f,^;'r/o?  ff.r'^  demurrer.-  Questions  of  law  alone^re 
rcusea ,  issues  of  fact  cannot  be  determined  on  such  a  motion  ^'  Tn 
some  jurisdictions,  an  issue  of  law  raised  by  a  demurrer^  he' whole 
cause  of  action  may  be  brought  on  for  decision  by  a  motion  for  Tudi 
ment  on  the  pleadings  -    Whether  a  court  erred  in^veTru  ing  a  n^o^fon 


_  [a]  A  motion  by  the  plaintiff  for 
judgment  on  the  pleadings  in  a  case  in 
wHieh  there  is  an  amended  complaint 
and  answer,  and  supplemental  com- 
plaint does  not  present  the  question 
whether  the  defendant  should  be  per- 
mitted to  answer  the  supplemental  com- 
plaint where  he  has  not  pleaded  there- 
to m  a  form  authorized  by  law  It 
merely  presents  the  question  whether 
the  plaintiff  is  entitled  to  judgment  on 
the  amended  complaint,  the  answer  an. I 
the  supplemental  facts  not  put  in  issue 
Bilder  V.  Ellis,  148  App.  Div.  647,  133 
N.  Y.  Supp.  425.  ' 

vtT"^®  0°^  making  motion,  see  supra, 

21.  Emanuel  v.  Walter,  138  App. 
I^"^-  818,  123  N.  Y.  Supp.  491;  Stand- 
ard Fashion  Co.  v.  Thompson,  137  App 
Div  588,  122  N.  Y.  Supp.  300;  Longe- 
necker  r.  Longenecker  Bros.,  140  N  Y 
Supp.  403;  Continental  Sec.  Co.  v.  Bel- 
mont, 133  N.  Y.  Supp.  560. 

22.  Ky.— Hurt  r.  Ford,  142  Mo  283 
44  S.  W.  228,  41  L.  E.  A.  823  N  y' 
Emanuel  v.  Walter,  138  App.  Div.  818 
123  N.  Y.  Supp.  491;  Standard  Fashion 
Co.  V.  Thompson,  137  App.  Div.  588,  122 
N.  Y.  Supp.  300;  Longenecker  v.  Longe- 
necker Bros.,  140  N.  Y.  Supp.  403- 
Continental  Sec.  Co.  v.  Belmont,  133 
N.  Y.  Supp.  560.  N.  D.— Sigmund  v. 
Bank,  4  N.  D.  164,  59  N.  W.  966. 

23.  Dineen  v.  May,  149  App.  Div 
469,  134  N.  Y.  Supp.  7;  Wood  v.  Miller, 
/8  Misc.  377,  138  N.  Y.  Supp.  562' 
Butler  V.  Lincoln  Hospital  &  Home,  155 
N.  Y.  gupp.  1001;  Seltzer  v.  Stein,  140 
N.  Y.  Supp.  92.  But  see  Holy  v.  Kil- 
duff,  120  N.  Y.  Supp.  971.  See  gen- 
erally the  title  "Bills  of  Particulars." 

24.  Admissions  and  statements  made 
by  counsel  showing  what  he  expects  to 
prove  may  be  considered.  Scott  v. 
Northwestern  Port  Huron  Co..  17  N  d" 
91,  115  N.  W.  192.  ' 

Rendition  of    judgment    on    opening 


statement    of    counsel,    see    the    title 
"Opening  and  Closing  Statements." 

25.  Daily  v.  Marshall,  4  7  Mont.  377, 
133  Pac.  681.     See  supra,  VII,  C,  4    a 

26.  See  supra,  VII,  C,  4,  a.  ' 
[a]  Important  questions  of  law  can- 
not be  determined  on  a  motion  for 
judgment.  Illinois  Central  E.  Co  r 
Adams,  180  U.  S.  28,  21  Sup.  Ct.  251. 
45  L.  ed.  410.  ' 

27.  Theobald  v.  United  States  Eub- 
ber  Co.,  83  Misc.  627,  146  N.  Y.  Supp. 
597;  Simon  v.  Bierbaur,  1.54  App.  Div 
£06,  139  N.  Y.  Supp.  327;  Continental 
See.  Co.  V.  Belmont,  133  N.  Y.  Supp 
560;  National  Park  Bank  v.  Billings 
144  App.  Div.  536,  129  N.  Y.  Supp. 
846;  Emanuel  v.  Walter,  138  App  Div. 
818,  123  N.  Y.  Supp.  491. 

[a]  If  there  are  issues  of  fact 
formed  by  the  pleadings,  a  motion  for 
judgment  must  be  overruled  .  See 
supra,  VII,  B,  1. 

[a]  Whether  a  defect  in  a  walk  is 
of  sufficient  depth  so  that  negligence 
can  be  charged  should  not  be  disposed 
of  on  a  motion  for  judgment  on  the 
pleadings.  Casey  v.  Auburn  Telephone 
Co.,  131  N.  Y.  Supp.  1. 

28.  National  Park  Bank  r.  Billings 
203  N.  Y.  556,  96  N.  E.  1122,  afflrming 
144  App.  Div.  536,  129  N.  Y.  Supp. 
846;  Eealty  Associates  v.  Haage,  141 
Ap>.  Div.  799,  126  N.  Y.  Supp.  709; 
Hudson  Iron  Co.  v.  Clark,  145  N.  Y 
Supp.  789;  Stirrup  v.  Trafton,  136  N.  Y. 
Supp.  1052. 

[a]  Among  the  advantages  of  this 
practice  is  the  avoidance  of  the  delay 
arising  from  the  interposition  of  a  de- 
murrer to  a  complaint  or  an  answer,  as 
the  ease  can  be  placed  on  the  calendar 
and  be  moving  up  toward  a  position  to 
be_  tried,  and  in  the  meantime  the  suf- 
ficiency of  the  pleadings  niav  be  tested 
by.  motion  for  judgment.  'Mitchell  f. 
Dunmore  Eealty  Co.,  112  N.  Y.  Supp. 
659. 
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to  make  more  definite  and  certain  cannot  he  summarily  disposed  of  on 
motion  for  judgment. ^^  A  charge  that  a  pleader  has  been  guilty  of 
perjury  in  his  pleading  will  not  be  considered  on  this  motion,^" 

c.  Construction  of  Pleadings.  —  On  a  motion  for  judgment  on  the 
pleadings,  every  reasonable  intendment  in  favor  of  the  sufficiency  of 
the  pleadings  will  be  indulged."^  The  pleadings  will  be  liberally  con- 
strued,"^ especially  where  the  motion  is  made  at  the  trial.^^ 

d.  Ascertainment  of  Damages."^  —  In  ascertaining  damages,  it  may 
be  necessary  in  a  proper  case  to  hear  proof  as  to  damages.^° 


[b]  Demurrer  as  Election  of  Reme- 
dy.— His  having  demurred  is  not  deemed 
an  election  of  remedy  by  him  to  pro- 
ceed by  demurrer,  for  the  reason  that 
a  motion  for  judgment  could  not  be 
made  unlii  after  he  had  demurred.  Hud- 
son Iron  Co.  V.  Clark,  145  N.  Y.  Supp. 
789. 

[c]  Procedure  After  Overruling  Mo- 
tion.— Where  the  party  moved  for  judg- 
ment on  complaint  and  demurrer,  the 
court  should  not  thereafter  be  vexed 
unnecessarily  with  a  rehearing  of  the 
same  matter  on  a  trial  of  the  demurrer 
The  party  should  appeal  at  once  from 
the  overruling  of  the  motion.  McDonald 
T.  H.  E.  Tavlor  &  Co.,  14-1  App.  Div. 
329,  128  N.  Y.  Supp.  1048. 

29.  Black  v.  Goodman,  12  Ohio  Cir. 
Ct.    (N.  S.)    287,  32  Ohio   Cir.   Ct.  369. 

30.  Continental  Sec.  Co.  f.  Belmont, 
133   N.   Y.   Supp.   560,   569. 

31.  Minn. — Eobertson  v.  Corcoran, 
125  Minn.  118,  145  N.  W.  812;  Ames 
V.  Brandvold,  119  Minn.  521,  138  N. 
W.  786;  Weicher  v.  Cargill,  82  Minn. 
265,  84  N.  W.  1007;  Malone  r.  Min- 
nesota Stone  Co.,  36  Minn.  325,  31  N. 
W.  170.  N,  D.— Yerkes  r.  Crum,  2  N 
D.  72,  49  N.  W.  422.  Okla.— Cobb  r. 
Renefick  Co.,  23  Okla.  440,  100  Pae. 
545. 

Contra,  Evinger  v.  Moran,  14  Cal. 
App.  328,  112  Pac.  68. 

[a]  Every  intendment  will  be  tak- 
en against  the  party  moving  for  judg- 
ment on  the  pleadings.  Alston  r.  Hill, 
165  N.  C.  255,  81  S.  E.  291.  And  see 
Burns  f.  Chicago,  F.  M.  &  D.  M.  Ev. 
Co.,  110  Iowa  385,  81  N.  W.  794. 

[b]  Unless  it  clearly  and  satisfac- 
torily appear  that  no  material  issues 
are  raised  by  the  pleadings,  a  motion 
for  judgment  should  not  be  granted. 
Davenport  v.  Burke,  27  Idaho  464,  149 
Pac.  511. 

[c]  A  complaint  is  deemed  to  al- 
lege everything  fairly  foreshadowed  by 
its  allegations.     Mis  v.  Charles  P.  Bo- 
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land  Co.,  153  App.  Div.  435,  138  X".  Y. 
Supp.  361. 

32.  Minn.  —  Malone  r.  Minnesota 
Stone  Co.,  36  Minn.  325,  31  N.  W.  170; 
Holmes  v.  Campbell,  12  Minn.  221. 
Mont.— Horskv  r.  Moran,  13  Mont.  250, 
267,  34  Pac.  360.  Neb.— Butts  r.  King- 
man &  Co.,  60  Xeb.  224,  82  N.  W.  854. 
N.  Y.— Mix  V.  Charles  P.  Boland  Co., 
153  App.  Div.  435,  138  N.  Y.  Supp. 
361;  Giles,  etc.  Co.  v.  Eeeamier  Mfg. 
Co.,  15  N.  Y.  St.  3.54.  Ohio.— Wicker  r. 
Messinger,  22  Ohio  Cir.  Ct.  71J.  Okla. 
Earl  V.  Tvler,  36  Okla.  179,  128  Pac. 
269;  Cobb  r.  Kenefick,  23  Okla.  440, 
100  Pac.  545.  Utah. — Hancock  v.  Luke, 
148  Pac.  452. 

Contra,  Bonham  v.  Connor,  113  Cal. 
168,  45  Pae.  258;  Evinger  V.  Moran,  14 
Cal.  App.  328,  112  Pac.  68. 

33.  Ames  r.  Brandvold,  119  Minn. 
521,  138  N.  W.  786;  Roebuck  r.  Wick, 
98  Minn.  1.30,  107  N.  W.  1054;  Weicher 
v.  Cargill,  82  Minn.  265,  84  N.  W.  1007; 
McAllister  v.  Welker,  39  Minn.  535,  41 
N.  W.  107;  Giles,  etc.  Co.  v.  Recamier 
Mfg.  Co.,  15  N.  Y.  St.  354. 

[a]  On  an  objection  to  a  complaint 
made  at  trial,  a  much  more  liberal  con- 
struction will  be  put  on  the  complaint 
than  if  the  objection  had  been  taken 
bv  demurrer.  Kelly  v.  Rogers,  21  Minn. 
146. 

[b]  "If  there  he  any  reasonahle 
doubt  as  to  the  insufficiency  of  the 
pleading,  the  court  should  deny  a  mo- 
tion that  is  sprung  at  the  trial  for 
judgment  on  the  pleadings."  Giles, 
etc.  Co.  V.  Recamier  Mfg.  Co.,  15  N.  Y, 
St.  354;  Peck  V.  First  Nat.  Bank 
(Okla.),  150  Pac.  1039;  Earl  v.  Tyler, 
36   Okla.   179,   128   Pac.   269. 

34.  Assessment  of  damages  on  judg- 
ment by  default,  see  supra,  V,  H. 

35.  In  Salo  r.  Smith,  25  Cal.  App. 
295,  143  Pac.  322,  the  plaintiff  was  ar- 
rested without  a  warrant.  No  charge 
was  brought  against  him  for  nearly  a 
month   under   circumstances   negativing 
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e.  Necessity  for  Findings  of  Fact.^'^  —  Where  judgment  is  rendered 
on  the  pleadings,  findings  of  fact  are  neither  required,^'^  nor  proper.^^ 

f.  Rendition  of  Judgment.^^  —  A  judgment  on  tlie  pleadings  can- 
not be  rendered  at  chambers.^" 

For  Whom  Rendered.  —  The  whole  record  will  be  searched/^  and  judg- 
ment will  be  rendered  for  the  party  entitled  thereto  as  the  record 
then  stands.^-  Thus  if  the  complaint  of  a  plaintiff  moving  for  judg- 
ment on  the  pleadings  is  insufficient  to  state  a  cause  of  action,  the 
court  in  overruling  his  motion  will  render  judgment  dismissing  his 


malice.  The  plaintiff  sued  the  sheriff 
for  damages  for  wrongful  detention  and 
the  answer  of  the  sheriff  admitted  the 
cause  of  action  and  merely  denied  that 
plaintiff  suffered  damage.  On  a  motion 
for  judgment  upon  the  pleadings,  the 
court  awarded  the  plaintiff  nominal 
damages  only.  The  appellate  court  af- 
firming the  action  of  the  court  held  the 
trial  court  having  determined  that  the 
party  was  entitled  to  judgment  on  the 
pleadings  is  then  required  to  determine 
a  mixed  question  of  law  and  fact,  as 
to  the  extent  of  damages  suffered.  .In 
determining  this  question  the  court  acts 
in  place  of  a  jury  and  possesses  the  dis- 
cretion a  jury  would  have  in  such  a 
case. 

[a]  In  an  action  on  an  injunction 
bond,  no  proof  to  determine  the  amount 
of  damages  is  n'ecessary  in  awarding 
judgment  on  the  pleadings.  Montana 
Min.  Co.  V.  St.  Louis  M.  &  M.  Co.,  23 
Mont.  .311,  58  Pac.  870,  citing  §1020  of 
Code    Civ.    Proc. 

[b]  On  Dissolution  of  Injunction. 
A  court  dissolving  a  temporary  injunc- 
tion on  a  motion  for  judgment  on  the 
pleadings  made  on  the  ground  that  the 
complaint  does  not  state  a  cause  of 
action,  has  no  power  to  assess  damages 
resulting  from  the  issuance  of  the  same 
without  hearing  evidence  as  to  the 
character  and  extent  of  the  damage 
suffered.  McCoy  v.  Torrance  Countv 
Sav.  Bank,  19  N.  M.  422,  144  Pac.  28.3. 

[c]  Inquest  of  Damages. — Under  the 
Missouri  statute,  "if  the  answer  con- 
tain a  statement  of  new  matter,  and 
the  plaintiff  fail  to  reply  or  demur 
thereto  within  the  time  prescribed  by 
the  rule  or  order  of  court,  the  defend- 
ant shall  have  such  judgment  as  he  is 
entitled  to  upon  such  statement;  and 
if  the  case  require  it,  a  writ  of  inquiry 
of  damages  mav  issue."  Eev.  St., 
1909,  §1810.  And  see  Smith  v.  City 
of  St.  Joseph,  4.5  Mo.  449,  and  generally 
the  title  "Inquiry,  Writ  of." 


36.  Necessity  for  findings  generally, 

see  8  Standard  Proc.  994,  et  seq. 

37.  Cal.— Taylor  v.  Palmer,  31  Cal. 
240.  Minn. — State  ex  rel.  Lowe  r.  Bar- 
low, 129  Minn.  181,  151  N.  W.  970. 
N.  Y.— Eaton  i:  Wells,  82  N.  Y.  576; 
Martin  v.  Smith,  21  Jones  &  S.  277. 

38.  Ariz.— Miles  r.  MeCallan,  1  Ariz. 
491,  3  Pac.  610.  Minn.— State  ex  rel. 
Lowe  r.  Barlow,  129  Minn.  181,  151 
N.  W.  970.  Wyo.— Iba  v.  Central 
Assn.,  5  Wyo.  355,  40  Pac.  527,  42  Pac. 
20. 

39.  Rendition  of  judgments  general- 
ly, see  infra,  X,  A. 

40.  Aymar  f.  Chace,  12  Barb.  (N. 
Y.)  301,  in  which  a  motion  was  made 
at  chambers  for  judgment  because 
plaintiff  had  not  replied  to  the  answer. 
' '  There  is  but  one  case  in  which  a 
judge  at  chambers  can  grant  a  judg- 
ment, and  that  is  under  §247  of  the 
code,  where  if  a  demurrer,  answer  or 
reply  be  frivolous,  the  party  prejudiced 
thereby  may  apply  to  a  judge,  either 
in  or  out  of  court,  for  judgment  there- 
on, and  judgment  may  be  given  ac- 
cordingly." 

41.  See  supra,  VII,  C,  4,  a. 

42.  See  the  following:  Neb. — Sco- 
field  i:  State  National  Bank,  9  Neb. 
316,  2  N.  W.  888,  31  Am.  Eep.  412, 
wherein  the  motion  for  judgment  by 
a  plaintiff  who  had,  by  failing  to  file 
a  reply,  admitted  the  allegations  of  the 
answer,  was  overruled  and  the  case 
dismissed.  N.  Y. — Banzer  r.  Eichter, 
123  N.  Y.  Supp.  678,  where  a  defend- 
ant moved  for  judgment  on  the  plead- 
ings, the  court  rendered  judgment  for 
the  plaintiff  as  the  answer  was  bad, 
although  plaintiff  had  not  raised  the 
point.  Wash. — State  ex  rej.  Brown  v. 
Superior  Court,  87  Wash.  524,  151  Pac. 
1126. 

[a]  It  was  held  in  Zeikus  v.  Florida 
East  Coast  E.  Co.,  70  Misc.  339,  128 
N.  Y.  Supp.  931,  where  after  defend- 
ant  demurred  to   the   complaint   plain- 
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case.^"  The  question  presented  is  not  who  has  the  burden  of  proof,** 
but,  upon  the  facts  pleaded,  who  should  recover  judgment.*^  This 
motion  cannot  prevail  unless,  upon  the  facts  established  by  the  plead- 
ings, the  court,  as  a  matter  of  law,  can  pronounce  a  judgment  on  the 
merits  for  the  moving  party.*^ 


tiff  moved  for  judgment  on  the  plead- 
ings, that  the  court  could  not  render 
judgment  for  the  defendant  on  his  de- 
murrer as  he  had  not  made  a  cross- 
motion  for  judgment. 

[b]  Cause  Is  Finally  Submitted  by 
Motion. — In  State  ex  rel.  Brown  v. 
Superior  Court,  87  Wash.  524,  151  Pac. 
1126,  on  relator's  motion  for  judgment 
on  the  pleadings  the  court  rendered 
judgment  against  him  dismissing  his 
case  and  denied  him  the  right  to  reply 
and  proceed  to  trial  upon  the  issues 
which  might  be  raised.  On  sustaining 
the  action  of  the  trial  court,  the  su- 
preme court  said,  that  manifestly  the 
motion  "sought  to  avoid  the  right  to 
amend  or  further  plead  which  the 
prosecuting  attorney  would  have  had 
had  his  own  answer  been  attacked  and 
found  insufficient  upon  demurrer  only. 
To  dispose  of  the  motion  in  relator's 
favor  would  of  necessity  end  the  case 
and  prevent  any  amendment  or  further 
pleading  by  the  prosecuting  attorney. 
The  relator  can  have  no  just  ground 
for  complaint  by  being  held  to  be  in 
the  same  position  he  seeks  to  place  his 
opponent  in  by  such  a  motion  so  far 
as  the  opportunity  to  amend  or  further 
plead  is  concerned.  We  think  that  re- 
lator should  be  held  to  have  submitted 
the  case  to  the  court  for  final  decision 
by  his  motion,  whether  such  decision 
be  for  or  against  him.  These  consid- 
,  erations  would  seem  to  answer  the  con- 
tention of  counsel  for  relator  if  they 
were  seeking  to  amend  their  petition, 
which  they  are  not  doing,  but  seeking 
to  present  new  matter  in  a  reply  to 
the  prosecuting  attorney's  answer." 
But  as  to  this  the  principle  is  the 
same. 

[c]  When  a  defendant  denies  gen- 
erally the  allegations  of  a  complaint, 
judgment  in  accordance  with  the  prayer 
of  the  complaint  cannot  be  rendered 
against  him  upon  the  denial  of  his  mo- 
tion for  judgment.  Salisbury  v.  La 
Fitte,  22  Colo.  App.  90,  123   Pac.   12-4. 

[d]  Dissolution  of  Temporary  In- 
junction.— Where  a  temporary  injunc- 
tion issued,  a  court,  on  a  motion  for 
judgment    on    the  ,  pleadings,     properly 
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dissolved  the  injunction  where  the  com- 
plaint stated  no  cause  of  action.  Mc- 
Coy V.  Torrance  Co.  Sav,  Bank,  19  N. 
M.  422,  144  Pac.  2S3. 

[ej  In  an  action  by  a  payee  against 
a  maker  and  an  indorser  of  a  note, 
in  the  absence  of  any  explanation  of 
the  circumstances  of  the  indorsement 
it  is  presumed  that  the  indorser  in- 
tended to  be  liable  subsequent  to  the 
payee,  and  therefore,  where  the  defend- 
ants admit  a  part  of  the  liability  under 
§511,  no  liability  of  the  indorser  ap- 
pears and  judgment  can  be  rendered 
against  the  maker  alone.  Meise  v. 
Doscher,  68  Hun   (N.  Y.)  557. 

43.  People  ex  rel.  Carr  v.  Brown,  23 
Colo.  425,  48  Pac.  661.  See  supra, 
YII,  B,  2,  a. 

44.  Boldt  V.  First  Nat.  Bank,  59 
Neb.  283,  80  N.  W.  905. 

45.  Boldt  V.  First  Nat.  Bank,  59 
Neb.  283,  80  N.  W.  905. 

[a]  Judgment  Against  One  of  Sev- 
eral Defendants.  —  Under  a  statute 
authorizing  the  rendition  of  a  judg- 
ment against  one  or  more  of  several 
defendants,  a  court  may  render  a  judg- 
ment on  the  pleadings  against  one  or 
more  of  several  defendants.  Humboldt 
Min.  Co.  V.  American  M.  M.  &  M.  Co., 
62  Fed.   .356,  10  C.  C.  A.  415. 

46.  Colo. — Fehringer  v.  Martin  Drug 
Co.,  56  Colo.  445,  138  Pac.  1007;  Wil- 
liams V.  Eocky  Mountain  Fuel  Co.,  55 
Colo.  133,  133  Pac.  742;  Kichards  v. 
Stewart,  53  Colo.  205,  124  Pac.  740; 
Thomas  v.  Eav,  48  Colo.  423,  110  Pac. 
77;  Mills  v.  Hart,  24  Colo.  505,  52  Pac. 
680,  65  Am.  St.  Eep.  241;  Eice  r.  Bush, 
16  Colo.  484,  27  Pac.  891;  Moore  V. 
Kline,  26  Colo.  App.  334,  143  Pac.  262. 
N.  Y. — O'Eourke  v.  Patterson,  157  App. 
Div.-  284,  142  N.  Y.  Supp.  195,  by  ex- 
press statute.  Okla. — McCormiek  H. 
M.  Co.  V.  Koch,  8  Okla.  374,  58  Pac. 
626;  Hawkins  V.  Overstreet,  7  Okla. 
277,  54  Pac.  472.  Wyo. — Iba  v.  Cen- 
tral Assn.,  5  Wyo.  355,  40  Pac.  527,  42 
Pac.  20. 

[a]  "Judgments  on  the  pleadings 
should  be  restricted  to  such  cases  as 
would  ultimately  result  in  a  judgment 
in  favor  of  the  moving  party,  regard- 
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g.  Character  and  Form  of  Judgment."  —  A  judgment  on  the  plead- 
ings is  a  judgment  on  the  merits.*^  Such  judgment  may  be  either 
final*^  or  interlocutory  ;^°  but  it  has  been  held  that  a  final  judgment 
for  a  defendant  on  the  pleadings  should  be  that  defendant  go  hence 
without  day.^^ 

Formal  Requisites.  —  It  is  proper  in  a  judgment  on  the  pleadings  to 
recite  the  motion  and  the  grounds  upon  which  made,^-  the  ruling  upon 
it,^^  and  the  entry  of  judgment  as  a  consequence,^^  as  such  recitals  are 
in  the  nature  of  those  contained  in  the  postea  of  a  common-law  judg- 
ment.^^ 

Where  the  judgment  is  entered  upon  an  admission  it  must  follow  the  terms 
of  the  admission.^'^ 

h.  Effect  of  Judgment. ^'^  —  The  final  judgment  on  a  motion  for 
judgments  on  the  pleadings  has  been  held  to  have  the  same  effect  as 
if  a  final  judgment  had  been  rendered  on  demurrer.^^ 


less  of  what  the  findings  might  be  on 
the  facts  upon  which  issue  is  joined." 
Moore  i:  Kline,  26  Colo.  App.  334,  143 
Pac.  262. 

[b]  In  order  to  be  valid,  the  judg- 
ment must  be  sustained  by  the  undis- 
puted facts  appearing  in  the  pleadings. 
Klink  V.  Chicago,  E.  I.  &  P.  R.  Co., 
219  Fed.  457,  135  C.  C.  A.  169;  Bryant 
r.   Davis,   22   Mont.   534,    57    Pac.    143. 

[c]  A  motion  for  judgment  on  the 
pleadings  cannot  i^roperly  be  granted 
as  a  rule  except  in  cases  where  the 
pleadings  are  not  sufficient  to  sustain 
a  different  judgment  notwithstanding 
any  evidence  that  mav  be  produced. 
Mills  V.  Hart,  24  Colo.  505,  52  Pac.  680, 
65  Am.  St.  Rep.  241;  Rice  V.  Bush,  16 
Colo.  484,   27   Pac.  891. 

47.  Form  and  sufficiency  of  judg- 
ment generally,  see  infra,  XI. 

48.  Steinhauer  v.  Colmar,  11  Colo. 
App.  494,  55  Pae.  291;  Maldonado  & 
Co.  V.  Yglesias,  162  App.  Div.  1,  147 
N.  Y.  Supp.  2;  Ship  v.  Fridenberg,  65 
Misc.  308,  120  N.  Y.  Supp.  969.  See 
supra,  VII,  C,  6,  f,  note  46. 

49.  White  v.  Gibson,  113  N.  Y.  Supp. 
983. 

50.  Martin  v.  Smith,  21  Jones  &  S. 
(N  Y.  )277;  Furmans  v.  Gough,  70 
Misc.  337,  128  N.  Y.  Supp.  722;  White 
V.  Gibson,  113  N.  Y.  Supp.  983. 

51.  Williams  v.  Connors,  149  111. 
App.  29. 

52.  Derby  and  Co.  v.  Jackman,  89 
Cal.  1,  26  Pac.  610. 

53.  Derby  &  Co.  v.  Jackman,  89  Cal. 
1,  26  Pac.   610. 

54.  Derbv  &  Co.  V.  Jackman,  89  Cal. 
1,  26  Pac.  610. 


55.  Huse  V.  Moore,  20  Cal.  115. 

56.  N.  Y.— Fish  v.  Hahn,  124  App. 
Div.  173,  108  N.  Y.  Supp.  782.  Pa. 
United  Oil  Cloth  Co.  v.  Dash,  32  Pa. 
Super.  155.  Wis. — Mann  v.  Roberts, 
126  Wis.   142,   105   N.   W.   785. 

[a]  A  judgment  upon  the  pleadings 
in  an  action  to  recover  the  price  of 
goods  sold  to  defendant  upon  a  mutual 
and  open  account,  is  properly  restricted 
to  the  amount  admitted  in  the  answer 
to  be  due,  rather  than  that  claimed  by 
the  claimant,  although  the  reply  may 
set  up  matter  tending  to  show  tlie  cor- 
rectness of  the  complaint  and  the  error 
of  the  answer,  since  the  affirmative 
averments  of  the  reply  are  presumed  to 
be  denied,  and  plaintiff  could  conse- 
quently recover  on  none  of  the  dis- 
puted items  without  proof  of  its  cor- 
rectness. Griffith  V.  Maxwell,  25  Wash. 
658,  66  Pac.  106. 

As  to  judgment  on  pleadings  on  ad- 
mission, see  supra,  VII,  B,  3. 

57.  Operation  and  effect  of  judg- 
ments generally,  see  infra,  XII. 

58.  Haug  V.  Great  Northern  R.  Co., 
102  Fed.  74,  42  C.  C.  A.  167.  See  gen- 
erally the  title  "Demurrer." 

fa]  A  denial  of  a  motion  for  judg- 
ment on  the  pleadings  is  not  an  ad- 
judication of  the  issues  raised  by  a 
demurrer  to  a  separate  defense  on  the 
ground  of  insufficiency  where  the  court 
denied  the  motion  because  the  answer 
raised  an  issue  of  fact  and  therefore, 
where  he  did  not  consider  th'e  suffi- 
ciency of  the  separate  defense.  Busi- 
ness Men 's  Realtv  Co.  v.  Comet  Co., 
152  App.  Div.  941,  137  N.  Y.  Supp. 
823. 
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i.  Opening  and  Vacating  Judgment.^^  —  A  judgment  on  the  plead- 
ings may  be  vacated  on  motion.*^''  "Where  a  judgment  on  the  plead- 
ings is  erroneously  entered  in  a  ease  where  the  pleadings  present  an 
issue,  a  motion  to  set  aside  such  judgment  is  proper.*'^  If  the  failure 
to  reply  to  the  new  matter  is  the  result  of  accident  or  mistake,  a  judg- 
ment rendered  on  that  ground  may  be  set  aside  on  timely  application.®^ 

j.  Costs  as  upon  a  motion  may  be  awarded  upon  an  application  for 
judgment  upon  the  pleadings.*'^ 

VIII.  JUDGMENT  NON  OBSTANTE  VEREDICTO. —A.  Defi- 
NiTiON.^^  —  The  definition  of  a  judgment  non  obstante  veredicto  gen- 
erally given  by  the  early  writers  is  that  it  is  a  judgment  entered,  by 
order  of  the  court,  for  the  plaintiff  in  an  action  at  law,  notwithstanding 
a  verdict  in  favor  of  the  dcfendant.*^^  But  now  the  definition  has  been 
broadened  so  that  it  is  a  judgment  rendered  for  the  party  against  whom 
a  verdict  has  been  returned.*"^ 

B.  Grounds  for  or  Basis  of.  —  1.  In  General.  —  A  judgment  non 
obstante  veredicto  cannot  be  rendered  in  favor  of  a  defendant  upon 
the  plaintiff's  cause  of  action,®^  nor  may  such  a  judgment  be  rendered 
for  the  plaintiff  upon  a  new  and  different  cause  of  action  disclosed  by 
the  defendant's  pleading.*^^ 

2.  Record  and  Pleadings.''^  —  At  common  law,  and  under  the  prac- 
tice in  some  states  at  present,  a  judgment  non  obstante  veredicto,  if 
granted  at  all,  can  be  granted  upon  the  record  alone.^°     In  such  juris- 


59.  Opening  and  vacating  judg- 
ments generally  see  infra,  XIV. 

60.  Laramie  Nat.  Bank  r.  Steinhoff, 
11  Wyo.  290,  71  Pac.  992,  73  Pac.  209. 

61.  Iba  r.  Central  Assn.,  5  Wyo.  .355, 
40  Pac.  527,  42  Pac.  20.  See  also 
stipra,  VII,  B,  1;   VII,  B,  2,  a. 

[a]  A  motion  for  new  trial  is  not 
necessary  (Iba  v.  Central  Assn.,  5  Wvo. 
355,  40  Pac.  527,  42  Pac.  20),  as  there 
has  been  no  examination  of  the  ques- 
tion of  fact  at  issue  in  the  pleadings, 
there  was  no  trial  on  these  issues,  and 
no  motion  for  a  new  trial  is  neces- 
sary. 

62.  Ennis  r.  Hogan,  47  Mo.  513. 

63.  N.  Y.  Code  Civ.  Proc,  §537. 
See  generally  the  title  "Costs." 

64.  Definitions  of  judgments  gen- 
erally, see  supra,  T. 

65.  2  Tidd  Pr.  922;  Williams  v.  An- 
derson, 9  Minn.  50. 

66.  Gould's  Plead.,  ch.   10,   §46. 

67.  Streitweiser  v.  Lightbourn,  87 
Conn.  527,  89  Atl.  186. 

Eight  of  defendant  generally  to  move 
for  judgment  non  obstante  veredicto, 
see  infra,  VIIT,   C,   2. 

68.  Beetz  r.  Strobel,  4  Ohio  N.  P. 
166,  6  Ohio  Dec.  143. 
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69.  Judgment  upon  pleadings  gen- 
erally, see  supra,  VII, 

70.  See  the  following:  U.  S.— United 
States  r.  Gardner,  133  Fed.  285,  66  C. 
C.  A.  663 ;  Friedly  v.  Giddings,  119  Fed. 
438.  Conn.— Fitch  v.  Upson,  1  Eoot 
351.  m.— Aldrich  r.  Mathias,  141  111. 
App.  590.  Mo. — King  r.  Grocer  Co., 
188  Mo.  App.  235,  175  S.  W.  77.  N.  Y. 
Schermerhorn  r.  Schermerhorn,  5  Wend. 
513;  Smith  v.  Smith,  2  Wend.  624. 
Ohio.— Baltimore  &  O.  E.  E.  Co.  v. 
Xobil,  85  Ohio  St.  175,  97  N.  E.  374; 
McCov  v.  Jones,  61  Ohio  St.  119,  55 
N.  E."^  219;  Challen  v.  Cincinnati,  40 
Ohio  St.  113.  Pa.— Act  April  22,  1905, 
P.  L.  286  ("Evidence  certified  and  filed 
so  as  to  become  part  of  the  record"); 
Eeichner  r.  Eeichuer,  237  Pa.  540,  85 
Atl.  877;  Dalmas  r.  Kcmble,  215  Pa. 
410,  64  Atl.  559;  Bucklev  V.  Duff  & 
Sons,  111  Pa.  223,  3  Atl.  823  (question 
reserved  must  be  distinctly  put  upon 
the  record);  Keifer  v.  Eldred,  110  Pa. 
1,  20  Atl.  592;  Wetzel  v.  Pittsburg  Ey. 
Co.,  55  Pa.  Super.  22.  Vt.— Stearn  V. 
Clifford,  62  Vt.  92,  18  Atl.  1045;  Cobb 
V.  Cowderv,  40  Vt.  25;  Snow  r.  Conant, 
8  Vt.  301.'^  Wyo.— Jones  r.  Chicago,  B. 
&  Q.  E.  Co.,  147  Pac.  508. 
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dictions    a  motion  based  upon  depositions  or  affidavits  alone  is  in- 
100*6^0'^-  °°^  ^«  t^e   evidence  considered;  the  pleadings  only  are 

Where  the  issues  joined  by  defendant's  answer  are  immaterial,  and 
the  matter  set  up  therein  fails  to  constitute  a  defense,  but  never- 
theless a  verdict  is  found  in  his  favor,  the  plaintiff  is  entitled  to  iude- 
mentnon  obstante  veredicto."  And  where  the  declaration  or  com- 
plaint fails  to  state  a  cause  of  action,  but  a  verdict  is  nevertheless 
found  m  favor  of  the  plaintiff,  the  defendant  is  entitled  to  such  a 
judgment.       Indeed,  statutes  sometimes  provide  that  the  court  may 


71.  Adams  v.  Munter  &  Bro.,  74  Ala. 
338;  Smith  v.  Smith,  2  Wend.  (N.  Y.) 
624.  ^  ' 

72.  U.  S. — ITnited  States  v.  Gardner, 
133  Fed.  285,  66  C.  C.  A.  663  (under 
Washington  practice);  Cook  v.  Hale  & 
Ward,  210  Fed.  340  (under  Kentucky 
practice).  Conn. — Streitweiser  v.  Light- 
bourn,  87  Conn.  527,  89  Atl.  186.  111. 
Aldrieh  r.  Mathias,  141  111.  App.  590; 
Stein  V.  Chicago,  etc.  Ey.  Co.,  41  111.  App. 
38.  Ind.— Pittsburgh,"  etc.  Ry.  Co.  v. 
Martin,  82  Ind.  476.  Ky.— SteVenson  v. 
Moore,  118  S.  W.  951;  Hill  r.  Ragland, 
114  Ky.  209,  70  S.  W.  634;  Arnold's 
Admr.  v.  Arnold,  5  Ky.  L.  Eep.  696; 
Pfcifer  r.  Ahrens  &  Ot't,  4  Ky.  L.  Rep. 
829.  Neb.— Connor  v.  Becker,  62  Neb. 
856,  87  N.  W.  1065;  Johnston  r.  Spen- 
cer, 51  Neb.  198,  70  N.  W.  982;  Man- 
ning V.  City  of  Orleans,  42  Neb.  712, 
60  N.  W.  953.  N.  C— Baxter  v.  Irvin, 
158  N.  C.  277,  73  S.  E.  882;  Shiyes  v. 
Eno  Cotton  Mills,  151  N.  C.  290,  66 
S.  E.  141;  Lewis  v.  Foard,  112  N.  C. 
402,  17  S.  E.  9;  Walker  r.  Scott,  106 
N.  C.  56,  11  S.  E.  364.  Ohio.— McCoy 
V.  Jones,  61  Ohio  St.  119,  55  N.  E. 
219.  Wyo. — Jones  r.  Chicago,  B.  &  Q. 
R.  Co.,  147  Pac.  508;  Groyer  Irr.  Co.' 
V.  Lovella  Ditch  Co.,  21  Wyo.  204,  131 
Pac.  43. 

fa]  The  motion  for  judgment  not- 
withstanding the  yerdict  "will  not  bo 
granted  unless  it  appears  from  the  plea 
and  the  verdict,  aiid  not  from  the  evi- 
dence, that  the  plaintiff  is  entitled  to 
the  judgment."  Baxter  v.  Irvin,  158 
N.  C.  277,  73  S.  E.  882. 

[b]  Federal  courts  cannot  enter  a 
judgment  non  obstante  veredicto  on  the 
evidence.  Young  v.  Central  R.  Co.,  2.12 
U.  S.  602,  34  Sup.  Ct.  451,  58  L.  ed. 
750;  Pedersen  v.  Delaware,  L.  &  W. 
R.  R.  Co.,  229  U.  S.  146,  33  Sup.  Ct. 
648,  57  L.  ed.  1125;  Slocum  r.  New 
York  Life  Ins.   Co.,  228  U.  S.  364,  33 


Sup.  Ct.  523,  57  L.  ed.  879;  Pacific 
Mills  r.  Farish,  213  Fed.  448,  130  C.  C. 
A.  95. 

Judgment  non  obstante  veredicto 
upon  evidence,  see  generally  infra, 
VIII,  B,  2.  J         I     f 

73.     See  the  following:  Ala. — Central 
of    Georgia    Ry.    r.    Gross,    68    So.    291. 
Ark.— Tatum    v.    Tatum,    19    Ark.    194. 
Conn.— Bliss  r.  Bange,  6  Conn.  78.    111. 
Wootls   V.   Hynes,   2  111.   103;    Strong  v. 
Gunning,   153   HI.   App.   182;   Teehan   v. 
Union    Bridge    Co.,    84    111.    App.    532. 
la. — Bradshaw  v.  Hedge,  10  Iowa  402; 
•Jones,    Scott    &    Co.     v.     Fenniniore,     1 
Greene    134.      Mass. — Dewey    v.     Hum- 
phrey, 5  Pick.  187.     Minn.— Piano  Mfg. 
Co.  V.  Richards,  86  Minn.  94,  90  N.  W 
120;  Fohl  V.  Chicago  &  N.  W.  Ry.  Co, 
84   Minn.    314,    87   N.   W.    919;    Kreatz 
V.  St.  Cloud  School  Dist.,  79  Minn.  14, 
81  N.   W.   522;    Cruikshank  v.  St.   Paul 
Fire   &   M.   Ins.   Co.,   75   Minn.   266,   77 
N.  W.  958;   Lough   v.  Bragg,   18   Minn. 
121.      Miss. — Garrett   r.    Beaumont,    24 
M'"ss.  377.     Mo.— Hurt  r.  Ford,  142  Mo. 
283,   44   S.   W.    228,   41    L.    R.    A.    823; 
King  V.  Grocer  Co.,  188  Mo.  App.  235, 
175    S.    W.    77;    Shearer     v.     Guardian 
Trust  Co.,  136  Mo.  App.  229,  116  S.  W. 
456.      N.   J. — Attorney-General   r.   Fitz- 
simrnons,   78   N.  J.   L.   618,   75   Atl.  924, 
where  immateriality  could  not  be  cured. 
N".  Y.— Burdick  v.  Green,  18  .Johns.  Tl. 
N.   C. — Bank   v.   Moore,   138   N.   C    5^9 
51   S.  E.   79.     Ohio.— Tootle   r.   Clifton' 
22    Ohio   St.    247.     Ore.— Lord's   Laws, 
1910,  §202;  Benecia,  etc.  Wks.  v.  Creigh- 
ton,  21   Ore.  495,  28   Pac.   775,   30   Pac. 
676;    Friendly   r.   Lee,   20   Ore.   202    25 
Pac.    396;    Andros   r.   Childers,    14   Ore 
447,    13   Pac.   65.     R.   I.— Fitz-Simon    r 
Fitz-Simon,    29    R.   I.    358.     Can.— For- 
tune  V.   Cockburn,  22  U.   C.   Q.   B.   359. 
74.     Ky. — Beavers   r.  Bowen,  24  Ky. 
L.  Rep.  S82,  70  S.  W.   195;   Louisville, 
etc.   R.   Co.   V.   Coyne,   17   Ky.   L.   Rep. 
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enter  judgment  where  upon  the  statement  in  the  pleadings,  one  party 
is  entitled  by  law  to  judgment  in  his  favor,  though  a  verdict  has  been 
found  against  him.'^^  But  it  will  only  be  granted  when  it  is  clear  that 
the  cause  of  action  or  defense  put  upon  the  record  does  not  in  point 
of  substance  constitute  a  legal  cause  of  action  or  defense  ;^^  a  mere 
technical  defect  in  the  pleadings  is  not  sufficient  ground  upon  which 
to  grant  a  judgment  non  obstante  veredicto."  Nor  will  a  judgment 
non  obstante  veredicto  be  granted  in  favor  of  a  plaintiff  when  a  mate- 
rial issue  is  raised  by  the  defendant's  pleading/^     Such  a  judgment 


285,  30  S.  W.  970.  Mich.— Plunkett 
V.  Detroit  Electric  Ey.  Co.,  140  Mich. 
299,  103  N.  W.  620.  Minn.— Bennett 
V.  Great  Northern  E.  Co.,  115  Minn. 
128,  131  N.  W.  1066;  Fohl  v.  Chicago 
&  N.  W.  Ey.  Co.,  84  Minn.  314,  87 
N.  W.  919;  kreatz  v.  St.  Cloud  School 
Dist.,  79  Minn.  14,  81  N.  W.  533; 
Cruikshank  r.  St.  Paul  Fire  &  M.  Ins. 
Co.,  75  Minn.  266,  77  N.  W.  958.  Neb. 
Barge  i\  Haslam,  63  Neb.  296,  88  N. 
W.  516.  Ohio.— Trimble  f.  Doty,  16 
Ohio  St.  118.  Ore.— Lord's  Laws,  1910, 
§202;  Benecia,  etc.  Wks.  v.  Creighton, 
21  Ore.  495,  28  Pac.  775,  30  Pac.  676; 
Wyatt  V.  Henderson,  31  Ore.  48,  48 
Pac.  790;  Andros  v.  Childers,  14  Ore. 
447,  13  Pac.  65.  Va.— Bovles  v.  Over- 
by,  11  Gratt.  (52  Va.)  202;  Eoss  v. 
Milne,  12  Leigh  (39  Va.)  204;  Brown 
V.  Shields,  6  Leigh  (33  Va.)  440. 

75.  See  generally  the  statutes  and 
the  following:  U.  S. — Higgins  V.  Mc- 
Crea,  116  U.  S.  671,  6  Sup.  Ct.  557, 
29  L.  ed.  764  (under  Ohio  statute) ; 
Cook  V.  Hale  &  Ward,  210  Fed.  340 
(under  Kentucky  statute) ;  Citv  of  Ft. 
Scott  V.  Eads  Brok.  Co.,  117  Fed.  51, 
54  C.  C.  A.  437  (under  Kansas 
statute).  Ark.  — Kirbv's  Dig.,  1904, 
§6244;  Scharff  Distilling  Co.  r.  Den- 
nis, 113  Ark.  221,  168  S.  W.  141; 
Collier  r.  Newport  Water  Co.,  100  Ark. 
47,  139  S.  W.  635;  Ehodes  v.  Andrews, 

13  S.  W.  422.  Ind.— Burns'  Ann.  St., 
1914,  §592;  Brown  v.  Searle,  104  Ind. 
218,  3  N.  E.  871  (under  Eev.  St.  1881, 
§566) ;  McCloskey  v.  Indianapolis,  etc. 
Union,  67  Ind.  86;  Martindale  v.  Price, 

14  Ind.  115;  Vandalia  Coal  Co.  v.  Al- 
sopp  (Ind.  App.),  109  N.  E.  421;  Penn- 
sylvania Co.  V.  Eeesor  (Ind.  App.),  108 
N.  E.  983.  Kan.— Gen.  St.,  1909, 
§6004.  Ky.— Code,  §386;  Hill  v.  Eag- 
land,  114  Ky.  209,  70  S.  W.  634;  Eyans 
V.  Stone,  80  Ky.  78;  Gore  r.  Illinois 
Cent.  E.  E.  Co.,  17  Ky.  L.  Eep.  799 
Neb.— Eey.  St.,  1913,  §8008;  Connor  v. 
Becker,   62   Neb.   856,  87   N.   W.   1065; 

Vol.  XIV 


Johnston  v.  Spencer,  51  Neb.  198,  70 
N.  W.  982;  Scofield  v.  Clark,  48  Neb. 
711,  67  N.  W.  754;  Manning  i".  City 
of  Orleans,  42  Neb.  712,  60  N.  W.  953. 
Ohio.— P.  &  A.  Ann.  Gen.  Code,  1910, 
§11,601;  McCoy  v.  Jones,  61  Ohio  St. 
119,  55  N.  E.  219.  Okla.— Eev.  Laws, 
1910,  §5140;  Whitaker  v.  Crowder  State 
Bank,  26  Okla.  786,  110  Pac.  776.  Wyo. 
Comp.  St.,  1910,  §4624;  Jones  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  147  Pac.  508; 
Grover  Irr.  Co.  v.  Lovella  Ditch  Co., 
21  Wyo.  204,  131   Pac.  43. 

76.  See  the  following:  Ky.— Hill  v. 
Eagland,  114  Ky.  209,  70  S.  W.  634. 
Minn.— Piano  Mfg.  Co.  v.  Eic hards,  86 
Minn.  94,  90  N.  W.  120;  Cruikshank  v. 
St.  Paul  Fire  &  M.  Ins.  Co.,  75  Minn. 
266,  77  N.  W.  958.  N.  D.— Eichmire 
i:  Andrews  &  Gale  El.  Co.,  11  N.  D. 
453,  92  N.  W.  819. 

[a]  ' '  Judgment  notwithstanding  the 
verdict  can  only  be  granted  when  it 
clearly  appears  that  the  cause  of  ac- 
tion sought  to  be  established  could  not 
in  point  of  substance  constitute  aHegal 
cause  of  action."  Bennett  v.  Great 
Northern  Ey.  Co.,  115  Minn.  128,  131 
N.    W.    1066. 

77.  See  the  following:  Ky.— Hill  v. 
Eagland,  114  Ky.  209,  70  S.  W.  634. 
Minn. — Bennett  f.  Great  Northern  E. 
Co.,  115  Minn.  128,  131  N.  W.  1066; 
Piano  Mfg.  Co.  r.  Eichards,  86  Minn. 
94,  90  N.  W.  120;  Cruikshank  v.  St. 
Paul  Fire  &  M.  Ins.  Co.,  75  Minn.  266, 
77  N.  W.  958;  Lough  v.  Thornton,  17 
Minn.  253.  Neb. — Barge  v.  Haslam,  63 
Neb.  296,  88  N.  W.  516.  N.  Y.— Bel- 
lows V.  Shannon,  2  Hill  86.  N,  D. 
Welch  r.  Northern  Pac.  E.  Co.,  14  N. 
D.  19,  103  N.  W.  396;  Eichmire  V.  An- 
drews &  Gale  Elevator  Co.,  11  N.  D. 
453,  92  N.  W.  819. 

78.  m.— Ambler  v.  Whipple,  139  111. 
311,  28  N.  E.  841;  Goedecke  v.  People, 
125  111.  App.  645;  Price  r.  Art  Print. 
Co.,  112  111.  App.  1.  N.  Y.— Macomb 
V.  Wilber,  16  Johns.  227.     W.  Va.— In- 
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should  be  granted  when  the  pleadings  of  the  party  obtaining  the  ver- 
dict confess  facts  entitling  the  other  party  to  a  judgment.^^  But  the 
granting  of  the  judgment  is  very  restricted  and  is  confined  to  cases 
where  the  plea  confesses  a  cause  of  action  and  the  matter  relied  on 
in  avoidance  is  insufficient,^"  and  where  the  plea  may  be  treated  as 
sham.^^ 

Variance  Between  Pleading  and  Proof.  —  A  judgment  non  obstante 
veredicto  is  not  warranted  because  of  a  variance  between  the  pleading 
and  proof  unless  it  also  appear  that  no  amendment  can  properly  be 
made.^- 

3.  Evidence.  — Wliile  originally  a  judgment  non  obstante  veredicto 
was  based  on  the  pleadings  and  the  record,^^  by  statute  in  some  juris- 
dictions, the  remedy  has  been  extended  to  eases  where,  upon  the  evi- 


diana  &  0.,  etc.  Ins.  Co.  v.  Bowman, 
72  W.  Va.  704,  79  S.  E.  651.  Wis. 
Sheehy  v.  Duffy,  89  Wis.  6,  61  N.  W. 
295. 

[a]  One  of  Several  Issues  Immate- 
rial.— A  judgment  non  obstante  vere- 
dicto is  not  proper  where  all  the  issues 
offered  were  material,  except  one 
(ITartje  v.  Keeler,  133  HI.  App.  461), 
or  where  any  paragraph  of  the  answer 
is  good.^  Musselman  v.  Wise,  84  Ind. 
248. 

79.  Seofield  r.  Clark,  48  Neb.  711, 
67  N.  W.  754;  Manning  v.  City  of  Or- 
leans, 42  Neb.  712,  60  N.  W.  953. 

[a]  If  plaintiff  fails  to  controvert 
or  reply  to  a  plea  of  contributing  neg- 
ligence, defendant  is  entitled  to  judg- 
ment notwithstanding  plaintiff  may 
have  obtained  a  verdict.  Sehulte  v. 
Louisville,  etc.  E.  E.  Co.,  128  Ky.  627, 
108  S.  W.  941;  Louisville,  etc.  E.  E. 
Co.  V.  Mayfield,  18  Ky.  L.  Eep.  224, 
35  S.  W.  924;  Gore  v.  Illinois  Cent.  E. 
E.  Co.,  17  Ky.  L.  Eep.  799,  32  S.  W. 
754. 

80.  See  the  following:  U.  S,— United 
States  V.  Gardner,  133  Fed.  285,  66 
C.  C.  A.  663;  Postmaster  General  v. 
Eeeder,  4  Wash.  C.  C.  678,  19  Fed.  Cas. 
No.  11,311;  Brown  v.  Hartford  Fire 
Ins.  Co.,  4  Fed.  Cas.  No.  2,009.  Mich. 
Plunkett  v.  Detroit  Electric  E.  Co.,  140 
Mich.  299,  103  N.  W.  620.  Minn.— Wil- 
liams v.  Anderson,  9  Minn.  50.  Miss. 
Garrett  V.  Beaumont,  24  Miss.  377. 
Mo. — King  v.  Grocer  Co.,  188  Mo.  App. 
235,  175  S.  W.  77.  Neb.— Connor  r. 
Becker,  62  Neb.  856,  87  N.  W.  1065; 
Gibbon  v.  American  Bldg.  &  L.  Co., 
43  Neb.  132,  61  N.  W.  126;  Manning 
V.  City  of  Orleans,  42  Neb.  712,  60  N. 
W.  953;  Oades  v.  Oades,  6  Neb.  304. 
N.    H.— Eoberts    v.    Dame,    11     N,     H. 


226.  N,  Y.— Bellows  f.  Shannon,  2 
Hill  86;  Gould  r.  Eay,  13  Wend.  633; 
Bronson  r.  Freeman,  8  How.  Pr.  492. 
N,  C— Todd  V.  Mackie,  160  N.  C.  352, 
76  S.  E.  245;  Baxter  v.  Irvin,  158  N. 
C.  277,  73  S.  E.  882;  Doster  v.  English, 
152  N.  C.  339,  67  S.  E.  754;  Audit  Co. 
v.  Taylor,  152  N.  C.  272,  67  S.  E.  582; 
Shives  V.  Eno  Cotton  Mills,  151  N.  C. 
290,  66  S.  E.  141;  Hauser  r.  Harding, 
126  N.  C.  295,  35  S.  E.  586;  Walker 
f.  Scott,  106  N.  C.  56,  11  S.  E.  364; 
Move  r.  Petway,  76  N.  C.  327.  N.  D. 
Eichraire  v.  Andrews  &  Gale  El.  Co.,  11 
N.  D.  453,  92  N.  W.  819.  Ohio.— Sul- 
lonberger  v.  Gest,  14  Ohio  204;  Beetz 
r.  Strobel,  4  Ohio  N.  P.  166,  6  Ohio 
Dec.  143.  S.  C— Bowdre  r.  Hampton, 
6  Eich.  L.  208.  Va. — Ivanhoe  Furnace 
Co.  V.  Crowder,  110  Ta.  387,  66  S.  E. 
63;  Frank  &  Sons  i:  Gump,  104  Va. 
306,  51  S.  E.  358.  Vt.— Trow  v.  Thomas, 
70  Vt.  580,  41  Atl.  652;  Batchelder  v. 
Kinney,  44  Vt.  150;  Stoughton  v.  Mott, 
15  Vt.  162;  French  v.  Steele,  14  Vt. 
479.  W.  Va. — Mason  v.  Harper's 
Ferry  Bridge  Co.,  28  W.  Va.  630.  Wyo. 
Grover  Irr.  Co.  v.  Lovella  Ditch  Co., 
21  Wyo.  204,  131  Pac.  43.  Eng.— Lam- 
bert V.  Taylor,  4  Barn.  &  Cress.  138,  107 
Eng.  Eeprint  1010;  Eickards  r.  Ben- 
nett, 1  Barn.  &  Cress.  223,  107  Eng. 
Eeprint  83;  Eex  r.  Philips,  1  Strange 
394,  93  Eng.  Eeprint  588;  Pim  r.  Graze- 
brook,  52  E.  C.  L.  429;  Atkinson  v. 
Davies,  11  Mees.  &  W.  236. 

81.  Disregarding  pleading  as  sham 
and  entering  judgment,  see  10  Stand- 
ard Proc.   291. 

82.  First  State  Bank  v.  Kelly,  30 
N.  D.  84,  152  N.  W.  125;  Welch  v. 
Northern  Pac.  E.  Co.,  14  N.  D.  19,  103 
N.  W.  396. 

83.  See  supra,  VIII,  B,  2. 
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denee,  either  party  was  clearly  entitled  to  judgment.^*  If  the  evi- 
dence is  undisputed  or  conclusive  and  shows  as  a  matter  of  law  that 
the  judgment  should  be  granted,^^  or  if  there  is  a  failure  of  evi- 
dence by  the  party  having  the  burden  of  proof,^''  the  court  will  grant 
the  judgment  notwithstanding  a  verdict  in  favor  of  the  other  party. 
But  before  a  court  can  grant  such  a  judgment  it  must  be  able  to 
declare  as  a  matter  of  law  that  there  is  neither  evidence  nor  reasonable 
inference  from  evidence  sufficient  to  sustain  the  verdict  in  favor  of 
the  other  party,"  and  it  cannot  so  declare  when  the  evidence  is  con- 
flicting upon  a  material  issue,«»  or  if  the  evidence  reasonably  tends  to 


84.  See  generally  the  statutes  and 
Bennett  v.  Great  Northern  R.  Co.,  115 
Minn.  128,  131  N.  W.  1066;  Cruikshank 
V.  St.  Paul  Fire  &  M.  Ins.  Co.,  75  Minn. 
266,  77  N.  W.  958. 

85.  Ark.— Scharff  I)istmiiig  Co.  r. 
Dennis,  113  Ark.  221,  168  S.  W.  141. 
Minn. — Majavis  v.  Great  Northern  E. 
Co.,  121  Minn.  431,  141  N.  W.  806; 
Stebbins  v.  Martin,  121  Minn.  154,  140 
N.  W.  1029;  Erwin  V.  Shell,  119  Minn. 
496,  138  N.  W.  691;  Larson  f.  Great 
Northern  R.  Co.,  116  Minn.  337,  133 
N.  W.  867;  Anderson  r.  Johnson  Co., 
116  Minn.  56,  133  N.  W.  85;  Bennett 
V.  Great  Northern  R.  Co.,  115  Minn. 
128,  131  N.  W.  1066;  Jones  v.  Min- 
neapolis &  St.  L.  R.  Co.,  91  Minn.  229, 
97  N.  W.  893;  Cruikshank  v.  St.  Paul 
Fire  &  M.  Ins.  Co.,  75  Minn.  266,  77 
N.  W.  958.  Pa.— Second  Nat.  Bank 
f.  Hoffman,  233  Pa.  390,  82  Atl.  463. 
Vt.— Stearn  v.  Clifford,  62  Vt.  92,  18 
Atl.  1045.  "Undisputed  evidence" 
must  appear  of  record  to  be  ground  for 
motion  n.  o.  v.  Wash. — Forsvth  r.  Dow, 
81  Wash.  137,  142  Pac.  490;  Brown  v. 
Walla  Walla,  76  Wash.  670,  136  Pac. 
1166;  Roe  v.  Standard  Furn.  Co.,  41 
Wash.  546,  83  Pac.  1109. 

86.  Ceen  v.  Cramp  &  Sons,  etc.  Co., 
249  Pa.  415,  95  Atl.  101  (no  evidence 
of  negligence  on  part  of  defendant) ; 
Ortliob  V.  Poth,  249  Pa.  270,  95  Atl. 
149;  Charles  v.  Lehigh  Vallev  R.  Co., 
245  Pa.  496,  91  Atl.  890;  Fritz  r.  Sax 
&  Abbott  Co.,  245  Pa.  171,  91  Atl. 
240;  Turney  r.  McKown,  242  Pa.  565, 
89  Atl.  797;  Fisher  r.  Scharadin,  186 
Pa.  565,  40  Atl.  1091;  Fishburne  v. 
Robinson,  49  Wash.  271,  95  Pac.  80, 
where  plaintiff's  case  was  established 
and  defendant's  evidence  was  too 
vague  to  constitute  a  defense.  Contra, 
Kirk  V.  Salt  Lake  City,  32  Utah  143, 
89  Pac.  458,  holding  that  question 
should  be  raised   either  by  motion  for 
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non-suit,   to    direct    a   verdict   or   after 
verdict,  by  motion  for  new  trial. 

As  to  burden  of  proof,  see  generally 
2  Ency.  of  Ev.  773,  et  seq. 

87.  Ark.— Scharff  Distilling  Co.  v. 
Dennis,  113  Ark.  221,  168  S.  W.  141. 
Miun.— Fischer  r.  Sperl,  94  Minn.  421, 
103  N.  W.  502;  Kreuzer  r.  Great  North- 
ern R.  Co.,  87  Minn.  33,  91  N.  W.  27; 
Marquardt  V.  Hubner,  77  Minn.  442,  80 
N  W.  617.  N.  D. — First  State  Bank 
r.  Kelly,  30  N.  D.  84,  152  N.  W.  125; 
Aetna  Indemnity  Co.  r.  Schroeder,  12 
N.  D.  110,  95  N.  W.  436;  Eichmire  r. 
Andrews  &  Gale  Elevator  Co.,  11  N.  D. 
453,  92  N.  W.  819.  Pa.— See  O'Don- 
nell  r.  Phila.,  etc.  Iron  Co.,  249  Pa. 
497,  95  Atl.  Ill,  where  plaintiff  was 
fellow  servant.  Wash.— Walling  r.  El- 
bert, 87  Wash.  4S9,  151  Pac.  1081; 
Caughren  r.  Kahan,  86  Wash.  356,  150 
Pac.  445;  .lohnston  r.  Nichols,  83  Wash. 
394,  145  Pac.  417;  Paich  r.  Northern 
Pac.  R.  Co.,  82  Wash.  581,  144  Pac. 
919;  Brown  r.  Walla  Walla,  76  Wash. 
670,  136  Pac.  1166. 

[a]  "The  fact  that  the  evidence 
may  be  clearly  and  manifestly  against 
a  verdict  furnishes  no  basis  for  a  final 
judgment  notwithstanding  the  ver- 
dict," if  such  evidence  is  not  con- 
clusive. Lvnch  V.  Great  Northern  Ry. 
Co.,  112  Minn.  382,  128  N.  W.  457; 
Magers  v.  Minneapolis,  etc.  Ry.  Co.,  112 
Minn.  435,  128  N.  W.  576.  ^ 

88.  Ark.— Scharff  Distilfing  Co.  V. 
Dennis,  113  Ark.  221,  168  S.  W.  141. 
Minn. — Converse  r.  Vaughn,  130  Minn. 
52,  153  N.  W.  133;  Lynch  r.  Great 
Northern  R.  Co.,  112  Minn.  382,  128 
N.  W.  457;  Hess  V.  Great  Northern  R. 
Co.,  98  Minn.  198,  108  N.  W.  7,  803; 
Kreatz  v.  St.  Cloud  School  District,  79 
Minn.  14.  81  N.  W.  533.  N.  D.— Aetna 
Tndemnitv  Co.  r.  Schroeder,  12  N.  D. 
110,  95  N.  W.  436.  Pa.— Schwarz  v. 
Glenn,  244  Pa.  519,  90  Atl.  921;  Wa^- 
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support  the  verdict,^''  or  if  it  appear  that  on  a  new  trial  the  party  will 
be  able  to  supply  the  defects  in  the  evidence  and  make  a  showing  which 
would  sustain  a  verdict  in  his  favor.^°  Even  though  the  verdict  is 
against  the  weight  of  evidence,  the  court  will  not  render  a  judgment 
non  obstante  veredicto  unless  the  substantial  rights  of  the  party  are 
thereby  affected. ^^  Nor  can  such  a  judgment  be  ordered,  merely  be- 
cause the  evidence  is  such  that  had  the  trial  court  granted  a  new 
trial,  the  appellate  court  would  have  sustained  its  action.^- 

Where  the  plaintiff's  pleadings  support  the  general  verdict,  de- 
fendant cannot  have  judgment  non  obstante  veredicto  on  the  ground 
that  plaintiff's  documentary  e\ddence  shows  that  the  verdict  finds  in- 
consistent facts.^^ 

Where  the  questions  raised  by  the  evidence  are  proper  ones  for  the 
consideration  of  the  jury,  a  judgment  non  obstante  veredicto  is  im- 
proper.^* 


1 


ner  r.  Standard  Mfg.  Co.,  244  Pa.  310, 
91  Atl.  353;  Hobel  v.  M.  &  S.  Ey.  Co., 
233  Pa.  450,  82  Atl.  754;  Duffey  v. 
York  Haven  W.  &  P.  Co.,  233  Pa.  107, 
81  Atl.  908;  Tilburg  v.  Northern  Cent. 
Ry.  Co.,  221  Pa.  245,  70  Atl.  723;  Bond 
t\  Pennsylvania  E.  Co.,  218  Pa.  34,  66 
Atl.  983.  P.  R. — Ubeda  y  Salazar  v. 
San  Juan  L.  &  T.  Co.,  4  Porto  Eico 
Fed.  533.  Wash.— Brown  v.  Walla 
Walla,  76  Wash.  670,  136  Pac.  1166; 
Puget  Sound  Ey.  v.  Carstens  Pack.  Co., 
76  Wash.  364,  136  Pac.  117;  Spokane 
Grain  Co.  v.  Great  Northern  Ex.  Co.,  55 
Wash.  545,  104  Pac.  794. 

89.  Bragg  v.  Chicago,  M.  &  St.  P. 
Ey.  Co.,  81  Minn.  130,  83  N.  W.  511; 
Eichmire  f.  Andrews  &  Gale  Elevator 
Co.,  11   N.  D.  453,  92  N.  W.  819. 

90.  Haw. — Goo  Yee  r-.  Eosenberg,  21 
Haw.  513.  Minn. — Daily  v.  St.  An- 
thonv,  etc.  Power  Co.,  129  Minn.  432, 
152  N.  W.  840;  Stebbins  v.  Martin,  121 
Minn.  154,  140  N.  W.  1029;  Larson  V. 
Great  Northern  E.  Co.,  116  Minn.  337, 
133  N.  W.  867;  Bennett  r.  Great  North- 
ern E.  Co.,  115  Minn.  128,  131  N.  W. 
1066;  Wessel  v.  Gigrich,  106  Minn.  467, 
119  N.  W.  242;  Marengo  v.  Great  North- 
ern Ey.  Co.,  84  Minn.  397,  87  N.  W. 
1117;  Cruikshank  r.  St.  Paul  Eire  & 
M.  Ins.  Co.,  75  Minn.  266,  77  N.  W. 
958;  Baxter  v.  Covenant  Mut.  Life 
Assn.,  81  Minn.  1,  83  N.  W.  459.  N.  D. 
First  State  Bank  v.  Kellv,  30  N.  D. 
84.  1.52  N.  W.  125;  McKenzie  v.  Hille- 
boe,  28  N.  D.  436,  149  N.  W.  342; 
Webster  r.  McLaren,  19  N.  D.  751,  123 
N.  W.  395;  Eieck  v.  Daigle,  17  N.  D. 
365,  117  N.  W.  346;  Kerr  V.  Ander- 
son,   16    N.   D.   36,   111    N.     W.     614; 


Houghton  Imp.  Co.  v.  Vavrosky,  15  N. 
D.  308,  109  N.  W.  1024;  Aetna  Indem- 
nity Co.  V.  Schroeder,  12  N.  D.  110, 
95  N.  W.  436;  Eichmire  V.  Andrews 
&  Gale  Elevator  Co.,  11  N.  D.  453,  92 
N.  W.  819. 

[a]  Where  plaintiff's  negligence  ap- 
pears from  his  own  personal  state- 
ments" and  theory  of  the  accident,  and 
there  is  no  reasonable  probability  of 
a  different  line  of  evidence  or  theory 
being  produced  in  good  faith  at  an- 
other trial,  the  order  for  judgment 
notwithstanding  the  verdict  is  proper. 
Merritt  v.  Great  Northern  Ey.  Co.,  81 
Minn.   496,   84  N.   W.   321. 

91.  Trippe  &  Son  v.  Du  Val,  33  Ark. 
811,  where  plaintiff  could  have  recov- 
ered nominal  damages  only. 

92.  Boyd  v.  City  of  Duluth,  126 
Minn.  33,  147  N.  W.  710;  Marquardt 
t\  Hubner,  77  Minn.  442,  80  N.  W.  617; 
Eichmire  v.  Andrews  &  Gale  Elevator 
Co.,  11  N.  D.  453,  92  N.  W.  819. 

93.  Chapman  v.  Holding,  60  Ala. 
522,  motion  for  new  trial  is  proper  pro- 
cedure to  take. 

94.  U.  S.— Jones  v.  Smith  &  Co., 
170  Fed.  622  (Pennsylvania);  Whit- 
field r.  Hammerstein,  170  Fed.  621. 
Ark. — Scharff  Distilling  Co.  v.  Dennis, 
113  Ark.  221,  168  S.  W.  141.  111. 
Hartje  c.  Keeler,  133  111.  App.  461. 
Minn. — Moe  v.  Kekos,  127  Minn.  117, 
149  N.  W.  8;  Koski  v.  Chicago,  M.  & 
St.  P.  E.  Co.,  116  Minn.  137,  133  N. 
W.  790;  Levine  v.  Barrett  &  Barrett, 
83  Minn.  145,  85  N.  W.  942,  87  N.  W. 
847.  N.  D.— Nelson  v.  Grondahl,  12  N.- 
D.  130,  96  N.  W.  299;  Aetna  Indemnity 
Co.  V.  Schroeder,  12  N.  D.  110,  95  N.  W. 
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4.  Errors  in  or  Refusal  To  Give  Instructions.  —  Errors  in  in- 
structions given  at  the  trial  do  not  constitute  grounds  for  a  motion 
for  judgment  non  obstante  veredicto.^^  Though  a  party  asks  for  a 
peremptory  instruction  which  should  have  been  given,  he  is  not  en- 
titled to  a  judgment  non  obstante  veredicto  on  account  of  the  court's 

refusal  to  give  it.^^  .        ^       •    -i 

5.  Excessive  or  Inconsistent  Verdicts.  —  A  motion  for  judgment 
notwithstanding  the  verdict  is  not  the  proper  remedy  where  an  ex- 
cessive verdict  is  rendered  ;^^  nor  where  the  verdicts  of  the  jury  are 
inconsistent.^^  But  where  the  special  findings  contained  in  the  special 
verdict  of  the  jury  are  inconsistent  with  the  general  verdict,  a  judg- 
ment will  be  entered  in  accordance  with  the  special  verdict,  notwith- 
standing the  general  verdict.^^ 

6.  Where  Question  Reserved.^  —  In  jurisdictions  where  a  verdict 
may  be  taken  subject  to  the  opinion  of  the  court  upon  points  of  law 
reserved,  the  court  may,  upon  the  solution  of  the  law,  questions  thus 
reserved,  render  a  judgment   non  obstante  veredicto.-      Where    the 


436.  Pa.— Wagner  v.  Standard  Mfg. 
Co.,  244  Pa.  310,  91  Atl.  353;  Schaefer 
V.  Consol.  Ice  Co.,  238  Pa.  367,  86  Atl. 
193;  Duffy  v.  York  Haven  W.  &  P. 
Co.,  233  Pa.  107,  81  Atl.  908;  Hardon- 
eourt  V.  North  Penn.  Iron  Co.,  225  Pa. 
379,  74  Atl.  243;  Holland  v.  Kindregan, 
155  Pa.  156,  25  Atl.  1077;  Kamble  V. 
Penna.  Coal  Co.,  53  Pa.  Super.  438. 
Wash. — Mathis  v.  Granger  B.  &  T.  Co., 
85  Wash.  634,  149  Pac.  3;  Lauten- 
schlager  v.  Seattle,  77  Wash.  12,  137 
Pac.  323;  Brown  v.  Walla  Walla,  76 
Wash.  670,  136  Pac.  1166.  Wis.— Slivit- 
ski  V.  Town  of  Wein,  93  Wis.  460,  67 
N.  W.  73a. 

[a]  The  party  making  a  motion  for 
judgment  notwithstanding  the  verdict 
"must  base  it  upon  a  state  of  facts 
that  will  warrant  the  court  in  granting 
it,  w3*t,hout  trespassing  upon  the  prov- 
ince of  the  jury  to  be  the  judges  of 
all  questions  of  fact  in-  the  case." 
Aetna  Indemnity  Co.  r.  Schroeder,  12 
N.  D.  110,  95  N.  W.  436. 

[b]  Wliere  the  trial  judge  submits 
a  specific  question  to  the  jury  to  be 
answered  by  them,  and  the  jury  an- 
swers in  favor  of  the  plaintiff,  it  is 
ilnproper  for  the  trial  judge  to  enter 
judgment  for  defendant  on  the  ground 
that  the  evidence  was  insufficient  to 
sustain  the  finding.  Confer  v.  Pennsyl- 
vania E.  Co.,  209  Pa.  425. 

95.  Pease  v.  Magill,  17  N.  D.  166, 
115  N.  W.  260. 

Exceptions  and  objections  to  in- 
structions, see  generally  the  title  "In- 
structions. ' ' 


96.  Conn.  Fire  Ins.  Co.  f.  Moore,  154 
Ky.  18,  156  S.  W.  867,  but  only  to  a 
neV  trial  for  error  of  the  court  in 
such  refusal. 

97.  Carl  v.  Granger  Coal  Co.,  69 
Iowa  519,  29  N.  W.  437,  motion  for 
new  trial  only  remedy. 

08.  Bell  v.  Northern  Pac.  E.  Co.,  112 
Minn.  488,  128  N.  W.  829;  Awde  V. 
Cole,  99  Minn.  357,  109  N.  W.  812. 

99.  See  generally  the  titles  "Spe- 
cial Interrogatories  to  Juries;"  "Ver- 
dict. ' ' 

1.  See  generally  the  title  "Case  or 
Question  Certified,  Reserved  or  Re- 
ported." 

2.  Goehrig  v.  Stryker,  174  Fed.  897; 
Casey  v.  Pennsylvania  Pav.  Co.,  109  Fed. 
744  (both  under  Pennsylvania  prac- 
tice); Yerkes  v.  Richards,  170  Pa.  346, 
32  Atl.  1089;  Butts  r.  Armor,  164  Pa. 
73,  30  Atl.  357;  Wilde  r.  Trainer,  59 
Pa.  439;  Witman  r.  Smeltzer,  16  Pa. 
Super.  285;  Mechanics'  Sav.  Fund  v. 
Murphy,  1  Walk.  (Pa.)  31.  And  see 
Buehler  v.  Rapp,  2  Woodw.  Dec.  (Pa.) 
443. 

[a]  Where  the  court  in  effect  re- 
served a  question  by  directing  the  jury 
in  an  action  of  trespass,  to  specifically 
find  the  amount  of  compensatory  dam- 
ages and  of  the  punitive  damages,  and 
having  decided  that  there  was  no  evi- 
dence which  entitled  plaintiff  to  re- 
cover punitive  damages,  it  could  enter 
judgment  for  the  defendant,  as  to  the 
punitive  damages,  non  obstante  vere- 
dicto. Gedusky  v.  Rubinsky,  8  Pa. 
Dist.  10. 
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question  whether  there  is  any  evidence  which  entitles  plaintiff  to  re- 
cover is  reserved  by  the  court,  it  may,  upon  deciding  such  point  in 
the  negative,  enter  judgment  for  the  defendant  notwithstanding  the 
verdict  for  the  plaintiff.^ 

C.  Motion  for.  —  1.  Necessity  for. —Where  a  judgment  non 
obstante  veredicto  is  desired,  a  motion  therefor    should    be    made.* 

2.  Who  May  Interpose.  —  The  common-law  rule  that  a  motion  for 
judgment  non  obstante  veredicto  could  not  be  interposed  by  a  de- 
fendant, but  only  by  the  plaintiff,  still  obtains  in  many  jurisdictions,^ 
where  a  motion  in  arrest  of  judgment  is  the  proper  pleading  on  the 


[b]  Where  no  question  of  law  is  re- 
served, such  judgment  cannot  be  en- 
tered. Collins  V.  Smith,  158  Fed.  872; 
Sulzner  v.  Cappeau-Lemley  &  Miller  Co., 
234  Pa.  162,  83  Atl.  103;  Inquirer  P.  & 
P.  Co.  V.  Eiee,  106  Pa.  623;  Wilde  v. 
Trainor,  59  Pa.  439;  Snyder  v.  Penn. 
E.  E.  Co.,  49  Pa.  Super.  67;  Standard 
Wheel  Co.  v.  Phoenix  Ins.  Co.,  13  Pa. 
Dist.  77;  Mechanics'  Sav.  Fund  v. 
Murphy,   1   Walk.    (Pa.)    31. 

[c]  Where  a  verdict  is  for  the  de- 
fendant, no  question  of  law  can  be 
properly  reserved  for  no  judgment  can 
be  entered  in  favor  of  the  plaintiff  non 
obstante  veredicto,  in  case  of  a  decis- 
ion in  his  favor.  Hosier  v.  Hursh,  151 
Pa.  415,  25  Atl.  52;  State  Bank  v.  Mc- 
Coy, 69  Pa.  204. 

[d]  Record. — To  authorize  the  court 
to  enter  such  judgment  the  record  must 
show  the  point  and  the  facts  on  which 
it  arises.  Fayette  City  Borough  r.  Hug- 
gins,  112  Pa.  1,  4  Atl.  927;  Buckley 
V.  Duff  &  Sons,  111  Pa.  223,  3  Atl. 
823;  Keifer  r.  Eldred,  110  Pa.  1,  20 
Atl.  592;  Wilde  r.  Trainor,  59  Pa.  439; 
Witman  v.  Smeltzer,  16  Pa.  Super.  285; 
Irwin  V.  Wickersham,  1  Casey  (Pa.) 
316. 

3.  4  Standard  Proc.  745. 

4.  Coonrod  v.  Benson,  2  Greene 
(Iowa)    179. 

5.  See  the  following:  U.  S. — United 
States  V.  Gardner,  133  Fed.  285,  66  C. 
C.  A.  663;  German  Ins.  Co.  v.  Frederick, 
58  Fed.  144,  6  C.  C.  A.  122  (common- 
law  rule  held  to  apply  in  Kansas); 
Brown  v.  Hartford  Fire  Ins.  Co.,  4  Fed. 
Cas.  No.  2,009.  Colo.— Denver,  etc.  Co. 
V.  Wright,  47  Colo.  366,  107  Pac.  1074 
(not  in  a  law  case) ;  Hall  v.  Linn,  8 
Colo.  264;  Quimbv  v.  Bovd,  8  Colo.  194, 
6  Pac.  462;  Flovd  v.  C.  F.  &  I.  Co.,  10 
Colo.  App.  54,  50  Pac.  864.  Ill._Chi- 
eago  City  Ey.  Co.  r.  White,  110  111. 
App.  23;   Teehan  v.  Union  Bridge  Co., 


84  111.  App.  532  (decision  based  upon 
statute  but  statute  not  cited).  la. 
Bradshaw  v.  Hedge,  10  Iowa  402. 
Minn.— Piano  Mfg.  Co.  v.  Eichards,  86 
Minn.  94,  90  N.  W.  120;  Cruikshank  v. 
St.  Paul  Fire  &  M.  Ins.  Co.,  75  Minn. 
266,  77  N.  W.  958;  Williams  v.  Ander- 
son, 9  Minn.  50.  Mo. — Hurt  v.  Ford, 
142  Mo.  283,  44  S.  W.  228,  41  L.  E.  A. ' 
823;  King  r.  Grocer  Co.,  1S8  Mo.  App. 
235,  175  S.  W.  77;  Shearer  c.  Guardian 
Trust  Co.,  136  Mo.  App.  229,  116  S.  W. 
456.  Nev. — Brown  v.  Eagar  v.  Lillie, 
6  Nev.  177.  N.  H.— Smith  v.  Powers, 
15  N.  H.  546.  N.  D.— Eichmire  v.  An- 
drews &  Gale,  11  N.  D.  453,  92  N.  W. 
819.  N.  Y.— Bellows  v.  Shannon,  2 
Hill  86;  Schermerhorn  v.  Schermerhorn, 
5  Wend.  513;  Smith  v.  Smith,  4  Wend. 
468;  Phoenix  v.  Stagg,  1  Hall  635;  Bell 
V.  Hazard,  1  City  Ct.  108.  N.  C— Bax- 
ter V.  Irvin,  158  N.  C.  277,  73  S.  E. 
882;  Shives  r.  Eno  Cotton  Mills,  151 
N.  C.  290,  66  S.  E.  141;  Christian  v. 
Yarborough,  124  N.  C.  72,  32  S.  E. 
383.  Ohio. — Buckingham  v.  McCracken, 
2  Ohio  St.  287,  294  (rule  before  adop- 
tion of  code).  R.  I. — Burnham  r.  New 
York,  etc.  E.  Co.,  17  E.  I.  544,  23  Atl. 
638;  Tillinghast  v.  McLeod,  17  E.  I. 
208,  21  Atl.  345.  S.  C— Barnes  v. 
Eodgers,  54  S.  C.  115,  31  S.  E.  885; 
Bowdre  v.  Hampton,  6  Eich.  L.  208. 
Vt. — Harrington  r.  Eutland  E.  Co.,  94 
Atl.  431;  Stoddard  v.  Cambridge,  etc. 
Ins.  Co.,  75  Vt.  253,  54  Atl.  284  (at 
least  not  where  the  pleadings  are  as 
in  this  ease) ;  Davis  v.  Streeter,  75  Vt. 
214,  54  Atl.  185;  Trow  v.  Thomas,  70 
Vt.  580,  41  Atl.  652  (distinguisMng 
Hackett  r.  Hewitt,  57  Vt.  442,  52  Am. 
Eep.  132);  Bradley  Fertilizer  Co.  v. 
Caswell,  65  Vt.  231,  26  Atl.  956;  Stough- 
ton  r.  Mott,  15  Vt.  162;  French  v. 
Steele,  14  Vt.  479.  Wis.— Sheehy  v. 
Duffy,  89  Wis.  6,  61  N.  W.  295. 

[a]     In   Hackett    v.   Hewitt,    57    Vt. 
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part  of  the  defendant.^  But  under  statutes,  or  by  judicial  relaxatiou 
of  the  rule  at  common  law,  the  motion  may  now  be  made  in  several 
states  by  the  party  against  whom  the  verdict  is  found,'^  or  by  any  party 
to  the  action,  irrespective  of  the  verdict.* 

3.  Prerequisites  to.  —  It  is  necessary  that  the  moving  party  com- 
ply wdth  all  the  prerequisites  to  the  making  of  the  motion  for  judg- 
ment, notwithstanding  the  verdict  before  making  the  same.^ 

Under  the  provisions  of  some  statutes,  it  is  a  necessary  prerequisite 
that  a  motion  for  a  directed  verdict  be  made  at  the  trial  at  the  close 


442,  52  Am.  Eep.  132,  judgment  for  the 
defendant  was  rendered  on  what  was 
called  a  motion  for  judgment  notwith- 
standing the  verdict;  but,  as  is  pointed 
out  in  Trow  v.  Thomas,  70  Vt.  580,  41 
Atl.  652,  the  motion  on  which  judg- 
ment was  rendered  in  the  Hackett  case 
was  in  reality  a  motion  in  arrest  of 
judgment  on  the  ground  that  it  ap- 
peared by  the  writ  and  declaration 
that  the  plaintiff  had  no  cause  of  ac- 
tion. 

[b]  In  Gage  v.  Barnes,  11  Vt.  105, 
the  replication  tendered  an  immaterial 
issue  upon  which  defendant  joined.  The 
trial  court  excluded  the  evidence  upon 
such  issue  and  upon  appeal  the  court 
said  that  "if  the  evidence  had  been 
admitted  and  the  issue  found  for  the 
plaintiff,  it  would  have  been  the  duty 
of  the  court,  ...  at  once  to  givo 
judgment,  non  obstante  veredicto,  for 
the   defendant. ' ' 

6.  See  2  Standard  Proc.  1027,  et 
seq.  and  the  following:  Brown  r.  Hart- 
ford Fire  Ins.  Co.,  4  Fed.  Cas.  No. 
2,009;  Quimbv  v.  Bovd,  8  Colo.  194,  6 
Pac.  462;  Floyd  f.  "  Colorado  Fuel  & 
Iron  Co.,  10  Colo.  App.  54,  50  Pac. 
864. 

[a]  Such  Was  Rule  at  Common  Law 
Minn. — Piano  Mfg.  Co.  r.  Richards,  86 
Minn.  94,  90  N.  W.  120;  Cruikshank 
V.  St.  Paul  Fire  &  M.  Ins.  Co.,  75  Minn. 
266,  77  N.  W.  958.  Mo.— King  r.  Gro- 
cer Co.,  188  Mo.  App.  235,  175  S.  W. 
77.  N.  H.— Smith  r.  Powers,  15  X.  H. 
546.  N.  Y.— Bellows  r.  Shannon,  2  Hill 
86;  Schermerhorn  r.  Schermerhorn,  5 
Wend.  513.  Ohio. — Buckingham  v.  Mc- 
Cracken,  2  Ohio  St.   287,  294. 

7.  See  generally  the  statutes,  and 
the  following:  U.  S. — United  States  r. 
Gardner,  133  Fed.  285,  66  C.  C.  A.  663 
(Washington  practice) ;  Casey  r.  Penn- 
sylvania Pav.  Co.,  109  Fed.  744  (Penn- 
sylvania statute).  Ark. — Kirbv's  Dig. 
1904,  §6244;  Scharff  Distill.  Co.'  r.  Den- 
nis, 113  Arlc.  221,  168  S.  W.  141;   Col- 
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lier  V.  Newport  Water  Co.,  100  Ark. 
47,  139  S.  W.  635.  Ind.— Burns'  Ann. 
St.,  Rev.  1914,  §592;  Brown  r.  Searle, 
104  Ind.  218,  3  N.  E.  871  (Rev.  St.,  1881, 
§566);  Martindale  v.  Price,  14  Ind.  115. 
Ky.— Hill  V.  Ragland,  114  Kv.  209,  70 
S.  W.  634;  Pfeifer  r.  Ahrens'  &  Ott,  4 
Kv.  L.  Rep.  829.  Neb.— Rev.  St.,  1913, 
§8008;  Connor  v.  Becker,  62  Neb.  856, 
87  N.  W.   1065. 

8.  Minn.  Rev.  Laws,  1905,  §4362. 
See  generally  the  statutes,  and  the  fol- 
lowing: Minn. — Bennett  r.  Great  North- 
ern R.  Co.,  115  Minn.  128,  131  N.  W. 
1066;  Piano  Mfg.  Co.  r.  Richards,  86 
Minn.  94,  90  N.  W.  120;  Cruikshank  V. 
St.  Paul  Fire  &  M.  Ins.  Co.,  75  Minn. 
266,  77  N.  W.  958.  N.  D.— Richmire  r. 
Andrews  &  Gale  Elevator  Co.,  11  N.  D, 
453,  92  N.  W.  819.  Ore.- Lord's  Laws, 
1910,    §202. 

[a]  The  court  in  Shives  v.  Eno  Cot- 
ton Mills,  151  N.  C.  290,  66  S.  E.  141, 
says:  "At  common  law  a  judgement  non 
obstante  could  only  be  granted  upon 
motion  of  the  plaintiff — never  for  a  de- 
fendant. .  .  .  This  rule,  however,  has 
been  relaxed  in  many  jurisdictions,  es- 
pecially where  counterclaims  are 
pleaded  and  where  the  code  system 
prevails,  and  it  is  held  that  such  judg- 
ment may  be  rendered  on  the  plead- 
ings for  either  party  entitled  to  it, 
irrespective  of  the  verdict.  ...  In  no 
case,  however,  can  such  a  judgment  be 
re.ndered  for  any  party,  except  when 
the  pleadings  entitle  the  party  against 
whom  the  verdict  was  rendered  to  a 
judgment. " 

9.  U.  S.— :\rcCord  r.  Baltimore  &  O. 
R.  Co.,  187  Fed.  743,  109  C.  C.  A.  491, 
holding  that  under  the  Pennsylvania 
Act  1905,  p.  286,  it  is  an  indispensable 
requirement  that  the  evidence  be  cer- 
tified and  placed  on  the  record.  N.  D. 
Landis  Mach.  Co.  r.  Konantz  Co.,  17 
N.  D.  310,  116  N.  W.  333;  .Tohns  V. 
Ruff,  12  N.  D.  74,  95  N.  W.  440.  Pa. 
Hauick  v.  Leader,  243  Pa.  372,  90  Atl. 
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of  the  testimony,^"  and  refused.^^  In  Pennsylvania,  a  request  for  such 
a  judgment  will  be  considered  only  when  the  party  has  presented  upon 
the  trial  a  written  request  for  binding  instructions  which  has  been 
reserved  or  refused.^^ 

Verdict.  —  Before  a  court  can  render  a  judgment  non  obstante  vere- 
dicto there  must  be  a  verdict  rendered  by  a  jury  in  the  case.^^ 

4.  How  Made.  —  Under  some  statutes,  it  is  permissible  to  make  the 
motion  in  the  alternative,  for  judgment  non  obstante  veredicto  or, 
where  that  is  denied,  for  a  new  trial."    But  on  a  motion  for  new  trial, 


146;   Sulzner  v.  Cappeau  Lemley  &  M. 
Co.,  234  Pa.  162,  83  Atl.  103. 

10.  See  generallv  the  statutes  and 
Minn.— Eev.  Laws,  1905,  §4362;  Knight 
V.  Martin,  124  Minn.  191,  144  N.  W. 
941;  Sayer  v.  Harris  Pro.  Co.,  84  Minn. 
216,  87  N.  W.  617;  Netzer  v.  City  of 
Crookston,  66  Minn.  355,  68  N.  W. 
1099;  Crane  v.  Knauf,  65  Minn.  447,  68 
N.  W.  79;  Hemstad  r.  Hall,  64  Minn. 
136,  66  N.  W.  366.  N.  D.— Laws,  1901, 
eh.  63,  p.  74;  Landis  Mach.  Co.  f. 
Konantz  Co.,  17  N.  D.  310,  116  N.  W. 
333;  Johns  v.  EufP,  12  N.  D.  74,  95 
N.  W.  440;  Richmire  v.  Andrews  &  Gale 
Elevator  Co.,  11  N.  D.  453,  95  N.  W. 
819.  Wyo.— Laws,  1915,  ch.  134;  Jones 
V.  Chicago,  B.  &  Q.  E.  Co.,  147  Pac. 
508. 

[a]  But  the  court  in  Kieburtz  v. 
Seattle,  84  Wash.  196,  146  Pae.  400, 
says:  "It  is  our  oi3inion,  .  .  .,  that 
a  party  is  not  precluded  from  season- 
ably interposing  a  motion  for  a  judg- 
ment notwithstanding  the  verdict  by 
suffering  the  case  to  go  to  the  jury 
on  the  facts  without  interposing  a  mo- 
tion for  ...  a  directed  verdict.  .   .   ." 

[b]  The  practice  in  New  Jersey- 
permits  the  direction  of  a  verdict  for 
one  party,  and  the  granting  of  a  rule 
to  show  cause  why  the  judgment  should 
not  be  entered  for  the  other  party. 
Hoyt  V.  Kearney  Land  Co.,  7  N.  J. 
L.  J.  121. 

As  to  direction  of  verdict  generally, 
see  the  title  "Verdict." 

11.  See  generally  the  statutes,  and 
Minn.— Eev.  Laws,' 1905,  §4362;  Laws, 
1901,  ch.  63,  D.  74.  N.  D.— Landis  Mach. 
Co.  r.  Konantz  Co.,  17  N.  D.  310,  116  N. 
W.  333;  Johns  v.  Euff,  12  N.  D.  74, 
95  N.  W.  440;  Richmire  v.  Andrews 
&  Gale  El.  Co.,  11  N.  D.  453,  92  N.  W. 
819.  Wyo. — Laws,  1915,  ch.  134;  Jones 
V.  Chicago,  B.  &  Q.  E.  Co.,  147  Pac. 
508. 

12.  Act  of  April  22,  1905,  P.  L.  286; 


Hanick  r.  Leader,  243  Pa.  872,  90  Atl. 
146;  Eeichner  v.  Eeiehner,  237  Pa.  540, 
85  Atl.  877;  Sulzner  v.  Cappeau-Lemley 
&  M.  Co.,  234  Pa.  162,  83  Atl.  103; 
Hobel  V.  Mahoning  &  S.  Ey.  Co.,  233 
Pa.  450,  82  Atl.  754;  Duffy  v.  York 
Haven  W.  &  P.  Co.,  233  Pa.  107,  81 
Atl.  908;  Haley  i'.  Amer.  Chem.  Co., 
224  Pa.  316,  73  Atl.  557. 

[a]  Oral  request  for  binding  in- 
structions is  insufficient.  Act  of  March 
24,  1877,  P.  L.  38,  §1;  Hanick  i\  Lead- 
er, 243  Pa.  372,  90  Atl.  146;  Eeichner 
V.  Eeichner,   237   Pa.   540,   85   Atl.   877. 

[b]  Taking  an  exception  to  the  re- 
fusal of  a  point  for  binding  instruction 
is  not  condition  precedent  to  request 
for  judgment  non  obstante.  Spigel- 
myer  v.  Hess,  55  Pa.  Super.  472. 

13.  McKinnon  v.  Rynkievicz,  145 
Fed.  863  (no  such  judgment  can  be  ren- 
dered where  jury  disagreed) ;  Jones  v. 
Chicago,  B.  &  Q.  R.  Co.  (Wyo.),  147 
Pac.  508    (jury  disagreed). 

Time  for  making  motion  with  refer- 
ence to  verdict,  see  infra,  VIII,  C,  4. 

14.  See  generally  the  statutes,  and 
Minn.  Rev.  Laws,  1905,  §4362;  Awde 
V.  Cole,  99  Minn.  357,  109  N.  W.  812; 
Olson  V.  Minnesota  &  N.  W.  R.  Co., 
89  Minn.  280,  94  N.  W.  871;  Sayer  v. 
Harris  Pro.  Co.,  84  Minn.  216,  87  N. 
W.  617;  Jones  v.  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.,  80  Minn.  488,  83  N.  W. 
446;  Cruikshank  r.  St.  Paul  Fire  &  M. 
Ins.  Co.,  75  Minn.  266,  77  N.  W.  958; 
Netzer  i\  City  of  Crookston,  66  Minn. 
355,  68  N.  W.  1099;  N.  D.  Laws,  1901, 
ch.  63,  p.  74;  Pine  Tree  Lumb.  Co.  v. 
City  of  Fargo,  12  N.  D.  360,  96  N.  W. 
357;  Nelson  v.  Grondahl,  12  N.  D.  130, 
96  N.  W.  299. 

Where  the  motion  for  a  new  trial  is 
granted,  the  motion  for  judgment  non 
obstante  veredicto  will  be  denied. 
Harker  v.  Smith,  5  Ohio  Dec.  (Reprint) 
560. 
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a  party  cannot  he  granted  a  judgment  non  obstante  veredicto.i^ 

5.  Time  for  Making.  — A  motion  for  judgment,  notwithstanding 
the  verdict,  must  be  made  immediately  after  the  verdict  is  received,i° 
and  before  judgment  is  entered  thereon."  It  cannot  be  made  and  con- 
sidered in  vacation  in  the  absence  of  an  express  agreement  of  the 
parties  to  that  effect.^^ 

6.  Determination.  —  At  common  law  it  was  a  matter  of  discretion 
with  the  court  to  grant  a  judgment  non  obstante  veredicto  ;'^  and  this 
is  still  true  under  the  procedure  in  some,-°  but  not  in  all  states.-^ 

The  motion  for  judgment  non  obstante  veredicto  should  be  heard  by 
the  judge  presiding  at  the  trial.-^ 

A  motion  for  judgment  non  obstante  veredicto  made  as  to  all  the 
defendants  must  be  denied  as  to  all  when  the  evidence  shows  that  it 
may  be  granted  with  respect  to  some  only  of  the  defendants.-^ 


15.  Netzer  v.  City  of  Crookston,  66 
Minn.  355,  68  N.  W.  1099. 

[a]  Conversely  a  new  trial  will  not 
be  awarded  on  a  motion  for  judgment 
notwithstanding  the  verdict.  Pine  Tree 
Lumb.  Co.  V.  City  of  Fargo,  12  N.  D. 
360,  96  N.  W.  357;  Johns  v.  Ruff,  12 
N.  D.  74,  95  N.  W.  440.  See  generally 
the  title  "New  Trial." 

16.  Idaho. — Zilka  t*.  Graham,  26 
Idaho  163,  141  Pac.  639.  la.— Mar- 
shalltown  Stone  Co.  v.  Des  Moines  Brick 
Mfg.  Co.,  101  N.  W.  1124,  motion  made 
seventeen  days  after  verdict  is  re- 
turned is  filed  too  late.  Miss. — State 
r.  Commercial  Bank,  6  Smed.  &  M.  218. 
Mo.— Hurt  V.  Ford,  142  Mo.  283,  44 
S.  W.  228,  41  L.  E.  A.  823.  N.  C. 
Baxter  v.  Irvin,  158  N.  C.  277,  73  S.  E. 
882. 

Necessity  for  verdict  as  basis  of  mo- 
tion, see  supra,  YIII,  C,  3. 

17.  Ala. — Ex  parte  Dean  &  Jones, 
154  Ala.  265,  45  So.  152.  Idaho.— Zilka 
V.  Graham,  26  Idaho  163,  141  Pac.  639. 
Ky.— Marshall  v.  Davis,  122  Kv.  413,  91 
S.  W.  714;  Schieble  r.  Hart,  11  Kv.  L. 
Eep.  607,  12  S.  W.  628.  Miss.— State  v. 
Commercial  Bank,  6  Smed.  &  M.  218, 
45  Am.  Dec.  280.  Mo. — State  f.  Brisco, 
135  S.  W.  58;  Hurt  r.  Ford,  142  Mo. 
283,  44  S.  W.  228,  41  L.  E.  A.  823. 
Wash. — Carkonen  v.  Columbia  &  P.  S. 
E.  Co.,  86  Wash.  473,  150  Pac.  1162; 
McDonnell  r.  Shine,  86  Wash.  393,  150 
Pac.  817;  Paich  r.  Northern  Pac.  Ev. 
Co.,  86  Wash.  379,  150  Pac.  814;  Bovee 
V.  Chicago,  M.  &  P.  S.  E.  Co.,  82  Wash. 
204,  144  Pac.  27;  Forsvth  v.  Dow,  81 
Wash.  137,  142  Pac.  490;  Okazaki  v. 
Sussman,  79  Wash.  622,  140  Pac.  904; 
Wagner  /;.  Northern  Life  Ins.  Co.,  75 
Wash.  106,  134  Pac.  685,  70  Wash.  210, 
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126  Pac.  434,  44  L.  E.  A.  (N.  S.)  338. 

[a]  In  Oregon,  the  motion  is  made 
after  judgment  entered  and  seems  to 
be  more  in  the  nature  of  a  motion  to 
set  aside  the  judgment.  Lords  Laws, 
1910,   §202. 

18.  Scribner,  Burroughs  &  Go.  v. 
Euthcrford,  65  Iowa  551,  22  N.  W.  670. 

As  to  right  of  judge  to  act  during 
vacation,  see  gcueraily  the  title  "Ju- 
dicial  Officers." 

19.  I'lauo  Mfg.  Co.  f.  Eichards,  86 
Minn.  94,  90  N.  W.  120;  Cruikshank 
V.  St.  Paul  Fire  &  M.  Ins.  Co.,  75  Minn. 
266,  77  N.  W.  958. 

20.  Frick  r.  Joseph,  2  N.  M.  138; 
Sheehv  r.  Duffv,  89  Wis.  6,  61  N.  W. 
295;  Schweickhart  V.  Stuewe,  75  Wis. 
157.  4  3  X.  W.   722. 

The  court  may  render  judgment  upon 
the  verdict  without  passing  upon  a 
motion  for  juilgmeut  non  obstante  vere- 
dicto; the  entr\'  of  the  judgment  dis- 
poses of  the  motion.  Hard  v.  Harris, 
24  Ohio  Cir.  Ct.  714. 

21.  Caughren  r.  Kahan,  86  Wash. 
356,  1.50  Pac.  445;  Forsyth  v.  Dow,  81 
Wash.  137,  142  Pac.  490;  Brown  V. 
Walla  Walla,  76  Wash.  670,  136  Pac. 
1166. 

[a]  "The  motion  for  judgment  not- 
withstanding the  verdict  invokes  no 
element  of  discretion.  It  invokes  the 
pure  judicial  functions  of  the  trial 
court  and  of  this  court  on  review." 
Forsvth  V.  Dow,  81  Wash.  137,  142  Pac. 
490;  Caughren  v.  Kahan,  86  Wash.  356, 
150  Pac.  445;  Brown  v.  Walla  Walla, 
76  Wash.  670,  136  Pac.  1166. 

22.  See  Aultman,  etc.  Co.  v.  O'Dowd, 
73  INIinn.  58,  75  N.  W.  756. 

23.  Bank  of  Glencoe  r.  Cain,  89 
Minn.  473,  95  N.  W.  308. 
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D,     Opening  and  Vacating. 
where  in  this  work.^* 


This  subject  is  fully  treated  else- 


IX.  JUDGMENT  IN  REM.-^  —  A  judgment  in  rem  is  an  adjudica- 
tion upon  the  status  of  some  particular  subject-matter,  by  a  tribunal 
having  competent  authority  for  that  purpose."*'  Such  adjudication 
concludes  all  persons  from  saying  the  thing  adjudicated  upon  was  not 


24.  See  generally  XIV. 

25.  See  generally  the  title  "Pro- 
ceedings in  Kern." 

26.  Ala.— McCann  v.  Ellis,  172  Ala. 
60,  70,  55  So.  303;  Martin  v.  King,  72 
Ala.  354,  360.  Ga. — Childs  v.  Hayman, 
72  Ga.  791,  797.  Me.— Lord  v.  Chad- 
bourne,  42  Me.  429,  443,  66  Am.  Dec. 
290.  Md.— Svester  v.  Brewer,  27  Md. 
288.  Mont.— Gassert  v.  Strong,  38 
Mont.  18,  31,  98  Pac.  497.  Nev.— State 
V.  Central  Pae.  E.  Co.,  10  Nev.  47,  80, 
quoting  Herman's  Law  of  Estoppel, 
§105.  Okla.— Stiller  v.  Atchison,  T.  etc. 
Ey.  Co.,  34  Okla.  45,  124  Pac.  595, 
quoting  Woodruff  v.  Taylor,  20  Vt.  65. 
Vt.— Woodruff  V.  Taylor,  20  Vt.  65,  73. 
Can. — Sleeth  v.  Hurlbert,  25  Can.  Sup. 
Ct.  620,  630. 

[a]  ' '  Various  definitions  have  been 
given  of  a  judgment  in  rem  but  all 
are  criticised  as  either  incomplete,  or 
comprehending  too  much.  It  is  gen- 
erally said  to  be  a  judgment  declaratory 
of  the  status  of  some  subject-matter, 
whether  this  be  a  person  or  a  thing. 
Thus,  the  probate  of  a  will  fixes  the 
status  of  the  document  as  a  will.  The 
personal  rights  and  interests  which  fol- 
low are  mere  incidental  results  of  the 
status  or  character  of  the  paper,  and 
do  not  appear  on  the  face  of  the  judg- 
ment. So,  a  decree  establishing  or  dis- 
solving a  marriage  is  a  judgment  in  rem, 
because  it  fixes  the  status  of  the  person. 
A  judgment  of  forfeiture,  by  the  proper 
tribunal,  against  specific  articles  or 
goods,  for  a  violation  of  the  revenue 
laws,  is  a  judgment  in  rem.  ...  A 
very  able  writer  says.  'The  distinguish- 
ing characteristic  of  judgments  in  rem 
is  that,  wherever  their  obligation  is 
recognzed  and  enforced  as  against  any 
person,  it  is  equally  recognized  and  en- 
forced as  against  all  persons.  It  seems  to 
us  that  the  true  definition  of  a  judg- 
ment in  rem  is,  ' '  an  adjudication ' ' 
against  some  person  or  thing,  or  "upon 
the  status  of  some  subject-matter, ' ' 
which,  wherever  and  whenever  binding 
upon  any  person,  is  equally  binding 
upon  all  persons.'      Freem.    on    Judg., 


sect.  606. ' '    Barter©  v.  Eeal  Estate  Sav. 
Bank,  10  Mo.  App.  76. 

[b]  Another  Statement.: — "A  judg- 
ment in  rem,  as  the  name  implies,  is 
a  judgment  against  a  thing  as  contra- 
distinguished from  a  judgment  against 
a  person,  and  is  binding  upon  all  the 
world.  It  is  also  a  judgment  in  rem 
when  a  status  has  been  determined." 
Galveston  Chamber  of  Commerce  V. 
Eailroad  Commission  (Tex,  Civ.  App.), 
137  S.  W.  737,  746. 

[c]  It  is  "a  solemn  declaration  pro- 
ceeding from  an  accredited  quarter, 
concerning  the  status  of  the  thing  ad- 
judicated upon,  which  very  declaration 
operates  accordingly  upon  the  status  of 
the  thing  adjudicated  upon,  and  ipso 
facto,  renders  it  such  as  it  is  thereby 
declared  to  be."  Martin  v.  King,  72 
Ala.  354,  360,  quoted  in  McCann  v.  El- 
lis, 172  Ala.  60,  70,  55  So.  303.  See 
also  Hine  v.  Hussey,  45  Ala.  496. 

[d]  The  Following  Have  Been  Held 
Judgments  in  Rem: — (1)  A  judgment 
upon  the  probate  of  a  will.  In  re 
Storey's  Will,  20  111.  App.  183,  190. 
And  see  Ala. — McCann  v.  Ellis,  172 
Ala.  60,  55  So.  303.  Mass.— Gale  v. 
Niekerson,  144  Mass.  415,  11  N.  E. 
714.  Minn.— Morin  v.  St.  Paul  M.  & 
M.  Ey.  Co.,  33  Minn.  176,  22  N.  W- 
251.  Vt.— Woodruff  v.  Taylor,  20  Vt. 
65.  See  generally  the  title  "Probate 
Courts."  (2)  An  adjudication  that  the 
plaintiff  was  entitled  to  participate  in 
the  benefits  of  an  assignment.  Eppright 
V.  Kauft'man,  90  Mo.  25,  1  S.  W.  736. 
(3)  An  adjudication  of  insolvency. 
Brown  v.  Smart,  69  Md.  320,  333,  14 
Atl.  468,  17  Atl.  1101.  (4)  A  judgment 
establishing  a  boundarv  line.  Pitman 
V.  Town  of  Albany,  34  N.  H.  577. 

[e]  The  following  have  been  held 
not  to  be  strictly  judgments  in  rem: 
(1)  A  judgment  in  a  suit  to  recover 
dower.  Bartero  v.  Eeal  Estate  Sav. 
Bank,  10  Mo.  App.  76.  (2)  A  judg- 
ment in  a  suit  to  set  aside  transfers 
of  real  estate  as  fraudulent  and  void 
as  against  creditors.  Collins  i).  Hydorn, 
135  N.  Y,  320,  32  N.  E.  69. 
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such  as  is  declared  by  such  adjudication.-^ 
from  a  judgment  in  personam.^^ 


It  is  to  be  distinguished 


As  to  whether  proceeding  is  one  in 
rem  generally  see  the  title  "Proceed- 
ings in  Rem,"  and  the  specific  titles 
throughout  this  work. 

27.  Ga.— Childs  v.  Hayman,  72  Ga. 
791,  797.  Me. — Lord  v.  Chadbourne,  42 
Me.  429,  443,  66  Am.  Dec.  290.  Md. 
Svester  v.  Brewer,  27  Md.  288.  Minn. 
Morin  v.  St.  Paul  M.  &  M.  Ey.  Co.,  33 
Minn.  176,  22  N.  W.  251.  Vt-— Wood- 
ruff V.  Taylor,  20  Vt.  65,  73.  Can. 
Sleeth  i\  Ilurlbert,  25  Can.  Sup.  Ct. 
620,  630. 

[a]  ''The  character  of  a  judgment 
in  rem  is  very  aptl)''  stated  in  2  Smith 's 
Leading  Cases,  585,  where  the  author 
says,  '  a  judgment  in  rem  I  conceive 
to  be  an  adjudication  pronounced  upon 
the  status  of  some  pai-ticular  subject- 
matter,  by  a  tribunal  having  competent 
authority  for  that  purpose,  such  an  ad- 
judication being  a  most  solemn  declara- 
tion from  the  proper  and  accredited 
quarter,  that  the  status  of  the  thing 
adjudicated  upon  is  as  declared,  con- 
cludes all  persons  from  saying  that  the 
status  of  the  thing  adjudicated  upon 
was  not  such  as  declared  by  the  adjudi- 
cation.' "  Svester  v.  Brewer,  27  Md. 
288. 

28.  "It  differs  from  a  judgment  in 
personam  in  this,  that  the  latter  judg- 
ment is,  in  form  as  well  as  substance, 
between  the  parties  claiming  the  right;, 
and  that  it  is  so  inter  partes  appears 
by  the  record  itself.  It  is  binding  onlj' 
upon  the  parties  appearing  to  be  such 
by  the  record  and  those  claiming  by 
them.  A  judgment  in  rem  is  founded 
on  a  proceeding  instituted,  not  against 
the  person,  as  such,  but  against  or  upon 
the  thing  or  subject-matter  itself, 
whose  state,  or  condition,  is  to  be  de- 
termined. It  is  a  proceeding  to  de- 
termine the  state,  or  condition,  of  the 
thing  itself;  and  the  judgment  is  a 
solemn  declaration  upon  the  status  of 
the  thing,  and  it  ipso  facto  renders  it 
what  it  declares  it  to  be."  Woodruff 
V.  Tavlor,  20  Vt.  65,  73.  See  Mont. 
Gassert  r.  Strong,  38  Mont.  18,  31,  98 
Pac.  497.  Nev. — State  r.  Central  Pac. 
E  Co.,  10  Nev.  47,  80.  Okla.— Stiller 
V.  Atchison,  T.  etc.  Ey.  Co.,  34  Okla. 
45,  124  Pac.  595,  last  two  cases,  quoting 
from  Woodruff  v.  Taylor,  20  Vt.  65. 

[a]     "  'In  rem'  is  understood  to  be 
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a  technical  term,  taken  from  the  Eoman 
law,   and  there  used  to   distinguish   an 
action     against     the     thing     from     one 
against   the   person,    the   terms    in   rem 
and  in  personam  always  being  the  op- 
posite one  of  the  other;  an  act  in  per- 
sonam    being     one     done     or     directed 
against  a  specific  person,  while  an  act 
in    rem    was    one    done    with    reference 
to    no    specific    person,    but    against    or 
with  referenre  to  a  specific   thing,  and 
so   against   whom   it  nright   concern,   or 
'  all  the  world. '     A  proceeding  brought 
to    determine    the    status   of   the    thing 
itself,   the   particular  thing,  and   which 
is    confined    to    the     subject-matter     in 
specie,   is   in   rem,   the   judgment   being 
intended  to  determine  the  state  or  con- 
dition,  and,    ipso   facto,   to   render   the 
thing   what    the    judgment    declares    it 
to   be,  while  a  proceeding  which   seeks 
the  recovery  of  a  personal  judgment  is 
in   personam.      In   the    former,    process 
may  be  served  on  the  thing  itself,  and 
by  such  service  and   making  proclama- 
tion, the  court  is  authorize(l  to  decide 
upon    it    wnthout    other    notice    to    per- 
sons, all  the  world  being  parties,  while 
in    the    latter,    in    order     to     give     the 
court  power  to  adjudge,  there  must  bo 
service    upon    those    whose     rights     are 
sought  to  be  affected.  As  regards  rights, 
the    terms    signify     the     antithesis     of 
'available  against  a  particular  person,' 
and    'available    against    the    world    at 
large.'      Thus    'jura    in    personam    are 
rights  primarily  available  against  spe- 
cific  persons,   jura   in   rem    rights   only 
available   against  the  world   at  large. ' 
Beyond   this,  a  judgment   or   decree   is 
in  rem,  or  in  the  nature  of  a  judgment 
in    rem,   when   it   binds   third    persons, 
such  as  the  sentence  of  a  court  of  ad- 
miralty   on   a    question   of   prize,   or   a 
decree    of    other    courts    upon    the   per- 
sonal  status   or   relation    of   the   party, 
such    as    dissolution    of    marriage    con- 
tract,  bastardy,   etc.,   a   decree    in   pro- 
bate court  admitting  a  will  to  probate 
and     record,     granting     administration, 
etc.,  or  a   decree  of  a  court  of  a  for- 
eign country  as  to  the  status  of  a  per- 
son   domiciled    there.      We    quote    from 
Freeman    on    Judgments    the    definition 
of    judgment    in    rem     given     by     that 
author:   'An  adjudication  against  some 
person  or  thing,  or  upon  the  status  of 
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A  full  discussion  of  proceedings  in  rem  will  be  found  elsewhere  in 
this  work.^^ 

X.  RENDITION,  ENTRY  AND  DOCKETING.  —  A.  Rendition. 
1.  Generally."'^  —  The  rendering  of  judgment  is  a  judicial  act  by 
which  the  court  pronounces  its  conclusions  upon  the  controversy,  as 
ascertained  by  the  pleadings  and  the  verdict  or  finding  of  facts, ^^  and 


some  subject-matter,  which,  wherever 
and  whenever  binding  upon  any  person, 
is  equally  binding  upon  all  persons. ' 
In  contrast,  a  judgment  in  personam  is, 
'in  form,  as  well  as  substance,  between 
the  parties  claiming  the  right;  and  that 
it  is  so  inter  partes  appears  by  the  rec- 
ord itself.'  "  Cross  v.  Armstrong,  44 
Ohio   St.   613,   623,   10   N.   E.   160. 

[b]  ''Judgments  'in  personam'  are 
inter  partes  and  though  conclusive  even 
against  strangers  as  to  the  fact  of  its 
rendition  and  the  resultant  legal  con- 
sequences are  not  binding  as  to  the 
issues  involved  (the  trial  of  which  re- 
sulted in  the  judgment)  except  upon 
parties  and  their  privies;  while  judg- 
ments strictly  '  in  rem '  are  inter  omnes 
by  virtue  of  the  power  and  control  of 
the  state  over  the  res  and  irrevocably 
determine  its  status  or  title  against 
all  persons  irrespective  of  whether 
they  had  any  other  than  constructive 
notice  of  the  litigation  or  whether  they 
were  parties  iu  fact  or  not."  City  of 
Huntsville  v.  Goodenrath  (Ala.  App.), 
6S  So.  676. 

[c]  For  other  cases  where  distinc- 
tions are  pointed  out  between  judg- 
ments in  rem  and  in  personam,  see 
Dulin  r.  CcCaw,  39  W.  Va.  721,  20  S.  E. 
681,  and  generally  the  title  "Proceed- 
ings in  Rem." 

29.  See  the  title  "Proceedings  in 
Eem." 

30.  Eendition  of  judgment  on  plead- 
ings, see  supra,  VII,  C,  6,  f;  of  judg- 
ment by  default,  see  supra,  V,  I;  of 
judgments  by  confession,  see  supra,  IV, 
D,  10,  b,  and  IV,  E,  9. 

31.  U.  S. — United  States  v.  StoUer, 
ISO  Fed.  910;  Goddard  v.  Coffin,  10 
Fed.  Cas.  No.  5,490.  Ariz. — Meade  v. 
Scribner,  10  Ariz.  33,  85  Pac.  729. 
Cal.— First  Nat.  Bank  v.  Busy,  110  Cal. 
69,  74,  42  Pac.  476;  San  Joaquin  L.  & 
W.  Co.  V.  West,  99  Cal.  345,  33  Pac. 
928;  Crim  v.  Kessing,  89  Cal.  478,  26 
Pac.  1074,  23  Am.  St.  Rep.  491;  Mat- 
ter of  Cook,  77  Cal.  220,  17  Pac.  923, 
19  Pac.  431;  Baum  f.  Eoper,  1  Cal. 
App.'  435,   82   Pac.   390.     Colo.— Sieber 


T.  Frink,  7  Colo.  148,  2  Pac.  901.  Conn. 
Brown  v.  Cray,  88  Conn.  141,  89  Atl. 
1123.  IU.— Hall  v.  Marks,  34  111.  358; 
Hunter  v.  Empire  State  Surety  Co.,  191 
111.  App.  634.  See  also  People  v.  Petit, 
260  111.  628,  107  N.  E.  830.  Ind.— Chis- 
som  r.  Barbour,  100  Ind.  1;  Eeily  v. 
Burton,  71  Ind.  118;  Jaqua  v.  Harkins, 
40  Ind.  App.  639,  82  N.  E.  920.  la. 
Burke  v.  Burke,  142  Iowa  206,  119  N. 
W.  129;  Callanan  v.  Votruba,  101  Iowa 
672,  74  N.  W.  13,  65  Am.  St.  Eep.  538, 
40  L.  E.  A.  375;  Taylor  v.  Euuyon,  3 
Iowa  474.  Kan.  —  Columbus  Water 
Wks.  Co.  r.  Columbus,  46  Kan.  666,  26 
Pac.  1046.  La.— State  v.  Judge  of  Civil 
District  Court,  128  La.  914,  55  So.  574. 
Miss. — Wilson  v.  Eodewald,  61  Miss. 
228.  Mo.— Fontaine  v.  Hudson,  93  Mo. 
62,  5  S.  W.  692;  State  r.  Goodrich,  159 
Mo.  App.  422,  140  S.  AV.  629;  Kansas 
City  Pump  Co.  v.  Jones,  126  Mo.  App. 
536,  104  S.  W.  1136.  Mont.— State  v. 
District  Court,  42  Mont.  170,  111  Pac. 
731.  Nev.— Central  Trust  Co.  of  Cal. 
V.  Holmes  Min.  Co.,  30  Nev.  437,  97 
Pac.  390;  California  S.  Tel.  Co.  v.  Pat- 
terson, 1  Nev.  150.  N.  Y. — Eoberts  v. 
White,  7  Jones  &  S.  272,  39  N.  Y. 
Super.  272.  N,  C. — Mathews  v.  Moore, 
6  N.  C.  181.  N.  D.— Crane  v.  First 
Nat.  Bank,  26  N.  D.  268,  144  N.  W.  96. 
Ohio.— Coe  v.  Erb,  59  Ohio  St.  259,  52 
N.  E.  640,  69  Am.  St.  Eep.  764;  Cin- 
cinnati Hotel  Co.  r.  Central  Tr.  &  S.  D. 
Co.,  11  Ohio  Dec.  (Eeprint)  255,  25 
Wklv.  L.  B.  375.  Okla.— Boynton  v. 
Crockett,  12  Okla.  57,  69  Pac.  8b9.  Ore. 
In  re  Young's  Estate,  59  Ore.  348,  116 
Pac.  1060.  Tex.— Coleman  v.  Zapp,  105 
Tex.  491,  151  S.  W.  1040;  Burns  r.  Skel- 
ton,  29  Tex.  Civ.  App.  453,  68  S.  W.  527. 
Wash.— Forsyth  v.  Dow,  81  Wash.  137, 
142  Pac.  490.  W.  Va.— State  r.  Blair, 
63  W.  Va.  635,  60  S.  E.   795. 

[a]  The  "words  "rendered"  and 
"entered"  in  their  strict  sense,  bear 
a  clear  difference  in  meaning  and  in- 
tent. "Giving  to  these  words  such  sig- 
nification, a  judgment  may  be  said  to 
be  'rendered'  by  a  declaration  from 
the  bench;  but  to  enter  it  requires  the 
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is  clearly  distinguishable   from  the   entry  of  judgment,^^   though  in 


act  of  the  clerk  in  writing  it  upon  the 
journal.  It  is  true,  also,  that  for  some 
purposes  a  judgment  may  be  regarded 
as  rendered  so  soon  as  it  is  pro- 
nounced." But  the  word  "rendered" 
in  the  sense  in  which  it  is  used  in  the 
statute  with  relation  to  the  creation  of 
liens  upon  real  estate  means  that  no 
judgment  is  "rendered"  until  it  is 
entered  on  the  journal  of  the  court. 
Coe  V.  Erb,  59  Ohio  St.  259,  52  N.  E. 
640. 

[b]  "Rendition"  and  "entry"  are 
used  in  different  senses,  and  to  express 
the  idea  appropriate  to  those  words 
respectively;  and  that  there  is  a  ren- 
dition of  a  judgment  before  it  is 
actually  entered  in  the  judgment  book. 
' '  Different  stages  of  the  i:>roceeding  are 
recognized  by  the  statute  as  initial 
points  from  which  other  proceedings 
may  be  taken  or  other  rights  acquired. 
Thus  the  right  of  appeal  attaches  and 
the  time  for  taking  it  commences  to 
run  from  the  rendition  of  the  judg- 
ment by  the  court;  the  right  to  issue 
execution,  from  the  time  of  the  entry 
of  the  judgment  rendered;  and  the 
judgment  lien  upon  real  estate  attaches 
from  the  docketing  of  the  judgment 
rendered  and  entered."  In  re  Cook, 
77  Cal.  220,  17  Pac.  923,  19  Pac.  431; 
Gray  v.  Palmer,  28  Cal.  416;  State  v. 
District  Court  of  First  Judicial  District, 
42  Mont.  170,  111  Pac.  731. 

[c]  The  term  "rendered"  in  its 
correct  legal  sense  is  used  to  indicate 
the  giving  of  judgment.  Blatchford  r. 
Newberry,  100  111.  484;  Hunter  r.  Em- 
pire State  Surety  Co.,  191  111.  App.  634. 

[d]  "A  judgment  is  a  judgment 
when  it  is  rendered.  It  is  the  render- 
ing which  makes  it  a  judgment."  State 
r.  District  Court  First  .ludicial  Dist., 
42  Mont.  170,  111  Pac.  731. 

[e]  A  judgment  is  rendered  when 
the  decision  is  announced  officially 
either  orally  in  open  court  or  by  memo- 
randum filed  with  the  clerk.  Brown  V. 
Cray,  88  Conn.  141,  89  Atl.  1123. 

[f]  A  judgment  is  sufficiently  ren- 
dered when  an  entry  is  made  by  the 
justice  in  his  minutes,  or  a  memoran- 
dum of  it  is  made  on  the  papers  or 
copies  thereof.  Walrod  r.  Shuler,  2  N. 
Y.  134;  Hall  r.  Tuttle,  6  Hill  (X.  Y.) 
38;  Risk  v.  Uffelman,  7  Misc.  (N.  Y.) 
133,  27  N.  Y.  Supp.  392. 

[g]  The    more   obvious   and   natural 
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import  of  the  expression  "rendering  of 
judgment,"  is  the  annunciation  or  de- 
claring the  decision  of  the  court  in- 
dicated by  the  rule  for  judgment.  Fleet 
V.  Youngs,  11  Wend.  (N.  Y.)  522,  527. 
See  also  Gray  t.  Palmer,  28  Cal.  416; 
Peck    1-.    Courtis,    31    Cal.    207. 

[h]  "The  words  'enter  judgment,' 
written  by  the  judge  upon  the  papers 
in  a  confession  proceeding  .  .  .  indi- 
cate .  .  .  that  the  court  has  considered 
the  matter  and  intends  by  those  words 
to  render  a  judgment  for  the  amount 
confessed  in  the  cognovit."  Jasper  V. 
Schlesinger,  22  111.  App.  637. 

[i]  In  Connecticut  judgment  is 
"rendered"  when  the  judge  officially 
announces  his  decision  "either  orally 
in  open  court  or  by  memorandum  filed 
with  the  clerk."  Brown  i".  Cray,  88 
Conn.  141,  89  *Atl.  1123;  Hull  r.  Thorns, 
82  Conn.  386,  73  Atl.  793;  Goldreyer 
V.  Cronan,  76  Conn.  113,  55  Atl.  594. 

[j]  Under  the  Michigan  statute 
judgment  may  be  rendered  on  findings 
of  law  filed  by  a  circuit  judge  as  well 
as  on  findings  of  fact  in  cases  tried 
without  a  jurv.  Knack  v.  Wayne  Cir- 
cuit Judge,  147  Mich.  485,  111  N.  W. 
161. 

[k]  In  Wisconsin  there  may  be  an 
oral  announcement  from  the  bench  suffi- 
cient to  constitute  a  rendition  of  judg- 
ment without  either  the  filing  of  find- 
ings of  fact  or  conclusions  of  law  or 
the  making  up  or  signing  of  a  judg- 
ment. Nor  is  a  judgment  irregular  be- 
cause the  findings  and  conclusions  were 
filed  after  the  judgment  is  rendered. 
Wallis  V.  First  Nat.  Bank,  155  Wis. 
533,  145  N.  W.  195;  Zahorka  r.  Geith, 
129  Wis.  498,  505,  109  N.  W.  552. 

As  to  necessity  for  findings,  see  8 
Standard   Proc.    1018. 

32.  The  rendition  and  entry  of  a 
judgment  are  entirely  different  acts — 
one  is  to  be  performed  by  the  court, 
and  must  be  first  in  the  order  of  time, 
and  the  other  by  the  clerk.  Often,  in 
practice,  a  long  period  of  time  elapses 
between  these,  two  events.  Peck  v. 
Courtis,  31  Cal.  207. 

[a]  "Rendering  a  judgment  is  the 
judicial  act  of  the  court  in  pronounc- 
ing a  sentence  of  the  law  upon  the 
facts  in  controversy  .  .  .  and  tech- 
nically the  ministerial  act  of  spreading 
upon  the  record  a  statement  of  the  final 
conclusion  reached  bv  the  court  is  not 
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some  jurisdictions  the  judgment  is  not  rendered  until  it   has  been 
entered  upon  the  records  of  the  court.^^ 

When  a  cause  has  been  heard  upon  its  merits  and  nothing  remains 
to  be  done  except  to  give  judgment,  it  is  the  duty  of  the  court  to  pro- 
ceed at  once  to  render  the  judgment,  unless  the  court  desires  to  take 
time  for  further  consideration.^*  It  is  sometimes  necessary  for  the 
judge,  when  the  case  is  tried  without  a  jury,  to  file  his  decision  with 
the  clerk  as  the  final  step  in  the  rendition  of  the  judgment.^^ 


included  therein."  Callanan  v.  Votru- 
ha,  104  Iowa  672,  74  N.  W.  13,  65  Am. 
St.  Eep.  538,  40  L.  E.  A.  375. 

[b]  The  word  "rendered"  as  used 
in  the  Georgia  code  (§462,  Civ.  Code, 
1910,  §578)  refers  to  the  making  up 
and  announcement  of  the  judgment, 
and  not  to  the  clerical  act  of  reducing 
it  to  writing.  Constitution  Pub.  Co. 
V.  Dean,  11  Ga.  App.  361,  75  S.  E.  335. 

Entry  of  judgment,  see  infra,  X,  B. 

33.  Sievertsen  v.  Paxton-Eckman 
Chemical  Co.,  160  Iowa  662,  142  N.  W. 
424,  afflrm'tng  133  N.  W.  744;  Stutsman 
V.  Sharpless,  125  Iowa  335,  101  N.  W. 
105;  Kennedy  r.  Citizens'  IS  at.  Bank, 
119  Iowa  123,  93  N.  W.  71;  Callanan 
V.  Votruba,  104  Iowa  672,  74  N.  W. 
13,  65  Am.  St.  Rep.  538,  40  L.  R.  A. 
375;  Miller  r.  Wolf,  63  Iowa  233,  18 
N.  W.  889;  Towle  v.  Leaeox,  59  Iowa 
42,  12  N.  W.  764;  Case  v.  Plato,  54 
Iowa  64,  6  N.  W.  128;  Rogers  v.  Mor- 
ton, 51  Iowa  709,  2  N.  W.  262;  West  v. 
Keelton,  17  Tex.  Civ.  App.  139,  42  S. 
Wi  1034  (judgments  in  probate  mat- 
ters). 

[a]  Compare,  Eomayne  v.  Hawkeye 
Commercial  Men's  Assn.  (Iowa),  135 
N.  W.  735,  discussing  the  local  cases 
and  holding  that  a  judgment  is  effective 
from  the  time  it  is  rendered,  even 
though  then  not  recorded  in  so  far  as 
it  affected  the  rights  of  the  parties. 

[b]  No  completed  judgment  exists 
nor  can  it  be  said  to  have  been  ren- 
dered by  the  court  until  the  opinion  of 
the  judge  is  entered  by  the  clerk  upon 
the  records  of  the  court.  "The  opin- 
ion and  judgment  of  the  presiding 
judge  given  in  an  oral  announcement 
...  or  in  memorandum  written  on  his 
calendar,  or  in  a  written  form  of  entry 
though  signed  by  him  and  though  in 
the  form  of  a  judgment,  does  not  con- 
stitute a  judgment  and  not  until  the 
record  is  made  is  there  any  competent 
evidence  of  judgment. ' '  Sievertsen  v. 
Paxton-Eckman  Chemical  Co.,  160  Iowa 
662,  142  N.  W.  424,  affinning  133  N.  W. 
744. 


[c]  Judgment  is  not  rendered  until 
it  is  indexed.  Aetna  Life  Ins.  Co.  v. 
Hesser,  77  Iowa  381,  42  N.  W.  325,  14 
Am.  St.  Rep.  297,  4  L.  R.  A.  122. 

[d]  Where  the  record  book  of  judg- 
ments merely  shows  the  title  of  the 
case  and  contains  a  blank  space  in 
which  a  judgment  might  have  been 
written,  there  is  no  rendition  of  judg- 
ment in  the  case.  Jewett  v.  Boardman, 
181  Mo.  647,  81  S.  W.  186. 

[e]  In  Florida,  a  judgment  in  an 
action  at  law  is  rendered  when  it  is 
entered  or  recorded  in  the  minutes  of 
the  court  during  term  time  or  when  in 
vacation  it  is  put  in  form  for  such 
entry  or  record  and  is  signed  by  the 
judge.  Pittsburg  Steel  Co.  v.  Streety, 
60  Fla.   183,  53  So.  505. 

[f]  In  the  Philippine  Islands,  the 
judgment  is  rendered  in  the  supreme 
court  when  the  clerk  of  that  court 
enters  judgment  in  accordance  with  the 
order  of  the  court,  and  when  the  judg- 
ment is  thus  entered  it  is  legally  pro- 
mulgated. The  trial  courts  have  noth- 
ing to  do  with  the  "rendering"  or 
' '  legal  promulgation ' '  of  the  judg- 
ments of  that  court.  United  States  v. 
Beecham,   23  Phil.   Isl.   258,   279, 

34.  Burgess  v.  Kirby,  94  N.  C.  575; 
Isler  V.  Brown,  67  N.  C.  175.  See  also 
infra,  X,  A,  3,  a. 

[a]  Duty  of  Court. — "A  chief  pur- 
pose of  an  action  is  to  obtain  the  judg- 
ment of  the  law,  in  respect  to  the  mat- 
ter in  litigation,  and  when  the  parties 
have  pleaded,  and  have  been  fully 
heard  according  to  the  course  of  the 
Court,  the  party  entitled,  has  the  right 
to  have  it  granted  and  it  is  error  to 
refuse  it."  Burgess  v.  Kirby,  94  N.  C. 
575. 

[b]  That  the  statutes  do  not  pro- 
vide a  method  for  enforcing  the  judg- 
ment is  no  reason  for  a  refusal  to  ren- 
der the  judgment.  Shurtleff  v.  Wis- 
casset,  74  Mo.  130. 

35.  U.  S. — Anglo-Californian  Bank 
r.  Mahouey  Min.  Co.,  5  Sawv.  225,  ■  1 
Fed.   Cas.   No.   392,  affirmed,   104  U.   S. 
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Judgment  on  Verdict.  —  It  is  the  duty  of  the  court  to  follow  a  gen- 
eral verdict  by  judgment  in  conformity  therewith,  without  motion, 
unless  by  order  the  court  either  sets  aside  the  verdict  or  renders  judg- 
ment in  favor  of  the  party  against  whom  a  general  verdict  was  ren- 
dered,"^ or  unless  the  statute  otherwise  provides.^^  The  judgment  is 
not  rendered,  however,  until  after  the  verclict  is  received  and  recorded.''^ 

2.  By  Whom  Rendered,  —  a.  Generally  a  judgment  must  be  ren- 
dered by  a  lawfully  constituted  court^^  through  the  act  of  the  judge*" 


192,  26  L.  ed.  707.  Cal.— Broder  v. 
Coklin,  98  Cal.  360,  .33  Pac.  211;  Con- 
nolly V.  Ashworth,  98  Cal.  205,  33  Pac. 
60;  Comstock  Quicksilver  Min.  Co.  v. 
Superior  Court,  57  Cal.  625;  Warring  f. 
Freear,  64  Cal.  .54,  28  Pae.  115;  Pol- 
hemus  v.  Carpenter,  42  Cal.  375;  Has- 
tings V.  Hastings,  31  Cal.  75;  Verniule 
r.  Shaw,  4  Cal.  214.  N.  D.— Crane  r. 
First  Nat.  Bank,  26  N.  D.  268,  144  N. 
W.  96.  N.  y.— Adams  v.  Fox,  59  How. 
Pr.  385. 

[a]  In  California,  if  the  trial  of  a 
question  of  fact  is  involved,  the  de- 
cision of  the  court  must  be  given  in 
writing  and  filed  with  the  clerk;  and 
in  such  decision  the  facts  found  and 
the  conclusions  of  law  must  be  separate- 
ly stated  and  the  judgment  upon  the 
decision  must  be  entered  accordingly. 
"The  'decision'  of  the  court  roforrel 
to  in  these  sections,  when  filed,  amounts 
in  law  to  a  rendition  of  the  judgment." 
CSan  Joaquin  L.  &  W.  Co.  v.  West,  99 
Cal.  345,  33   Pac.  928.) 

[b]  When  after  a  trial  and  final 
submission  of  the  cause,  "the  court 
pronounces  a  judgment  in  apt  language, 
which  finally  determines  the  rights  of 
the  parties"  to  the  action,  and  leaves 
nothing  more  to  be  done  except  the 
ministerial  act  of  the  clerk  in  entering 
it,  and  especially  when  what  the  court 
has  pronounced  has  been  entered  in 
the  minutes,  then  the  judgment  has 
been  rendered  and  the  rights  of  the 
parties  established.  In  re  Cook,  77  Cal. 
220,   17  Pac.  923,   19  Pac.  431. 

[c]  "The  findings  of  fact  and  con- 
clusion of  law  (1)  are  the  only  papers 
in  connection  with  a  judgment  that  the 
trial  judge  is  required  to  sign  ami 
file — the  signing  and  filing  of  these 
documents  constituting  the  rendering  of 
the  judgment.  There  is  no  other  judi- 
cial act  required  to  be  performed  by 
the  court  to  make  the  judgment  ef- 
fectual." Hoover  v.  Lester,  16  Cal. 
App.  151,  116  Pac.  382.  (2)  Whenever 
findings  are  required,  there  can  be  no 
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rendition  of  judgment  until  they  are 
made  and  filed  with  the  clerk  or 
waived.  Brownell  r.  Superior  Court, 
157  Cal.  703,  109  Pac.  91;  Crim  v. 
Kessing,  89  Cal,  478,  26  Pac.  1074.  See 
generally  8  Standard  Proc.  995. 

[d]  iSTcrth  Dakota  follows  the  Cali- 
fornia practice.  Crane  v.  First  Nat. 
Bank,  26  N.  D.  268,  144  N.  W.  96. 

36,  Masterson  v.  Southern  Ey,  Co. 
(Tnd.  App.),  81  N.  E.  730. 

[a]  Ministerial  Act. — Rendering  of 
judgment  on  a  verdict  is  ministerial 
act.  Carwile  r.  William  Cameron  Co., 
102  Tex.  171,  114  S.  W.  100. 

[bl  Judgment  on  Motion  of  Party. 
Tn  some  jurisdirtions  judgment  is  ren- 
dered onlv  on  motion  of  the  prevailing 
partv.  Goddard  r.  Coffin,  2  Ware  382, 
10  Fed.  Cas.  Xn.  5,490. 

Effect  of  inconsistency  between  gen- 
eral verdict  and  special  findings,  see 
the  titles  "Special  Interrogatories  to 
Jury;"  "Verdict." 

37,  See    Phillips    r.    Suflfolk    Savings 
Bank,    219    Mass.     597,     Massachusetts  1 
Rev.  L.  ch.  177,  §1. 

38,  Sievertsen  r.  Paxton-Eckman 
Chemical  Co.,  160  Towa  662,  142  N.  W. 
424;  Newton  v.  St.  Louis  &  S.  F.  R.  R. 
Co.,   168   ^lo.   App.   199,   153   S.   W.   405. 

[a]  A  judgment  in  an  action  at  law 
is  rendered  when  it  is  entered  or 
recorded  in  the  minutes  of  the  court 
during  term  time  or  when  in  vacation 
it  is  put  in  form  for  such  entry  or 
record  and  is  signed  bv  the  judge. 
Pittsburg  Steel  Co.  r.  Streety,  60  Fla, 
183,   53   So.   505, 

39,  Ferguson  v.  Crittenden  County, 
6  Ark.  479.     See  supra,  III,  A,  2  and  3. 

[a]  A  judgment  rendered  after  the 
court  was  suspended  bv  statute  is  void. 
Mallory  r.  Hiles,  4  Mete   (Ky.)  53. 

As  to  authority  of  de  facto  judge, 
see  the  title   "Judicial  Officers." 

40,  "The  clerk  has  no  general  juris- 
diction or  power  to  render  or  of  his 
own  motion  to  enter  judgments,  and 
when   in   a  few   exceptional   cases   the 
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thereof,  or,  if  there  be  more  than  one  judge,  by  a  majority  of  them.^^ 
When  issues  are  sent  from  one  court  to  another  to  be'  tried,  the  court 
in  which  the  main  issue  is  pending  is  alone  authorized  to  render 
judgment.^- 

b.  Judge  Wliose  Term  Has  Expired.  —  A  judgment  rendered  by 
a  judge  after  expiration  of  his  term  of  office,  unless  it  be  under  cir- 
cumstances making  him  a  judge  de  facto  is  an  absolute  nullity  ;^''  but 
a  judgment  rendered  by  a  judge  who  continues  to  act  although  his  term 
of  office  has  expired,  under  circumstances  making  it  the  act  of  a  judge 
de  facto,  is  valid.^* 

c.  By  Tribunal  Other  Than  Courts.  —  Judgments  may  also  be  ren- 
dered by  tribunals  other  than  courts,  when  authorized  by  statute ;  such 
authority  is,  however,  limited  by  the  provisions  of  the  statute.^^  And 
m  some  jurisdictions  the  allowance  of  a  claim  by  an  assignee  for  the 
benefit  of  creditors  is  to  all  intents  and  purposes  a  judgment,'**' 

3.  Time  of  Rendition."*^  —  a.  Generally.  — Ab  soon  as  the  facts  of 
a  case  are  determined,  whether  by  the  pleadings,  a  case  agreed,  by 


statute  confers  a  power  of  this  sort, 
as  he  looks  to  the  statute  for  the  source 
of  his  authority,  so  he  must  pursue  at 
least  substantially,  the  directions  of  the 
statute,  in  order  to  impart  vairdity  to 
his  acts."  Crane  v.  Hirschf elder,  17 
Cal.  585;  Kelly  v.  Van  Austin,  17  Cal. 
565. 

[a]  An  entry  by  the  clerk  on  the 
record  "  'Now,  on  motion  of  J.  M.  W., 
plaintiff's  attorney,  it  is  hereby  ad- 
judged that  W —  L— ,  the  plaintiff,  do 
recover  of  W.  E.  C — ,  the  said  de- 
fendant, the  sum  of,  etc.  (Indorsed.) 
W.  E.,  Cleric,'  "  show  a  rendition  of 
judgment  by  the  court  and  not  by  the 
clerk.     Thompson  r.  Cook,  21  Iowa  472. 

[b]  The  transfer  of  a  judge  from 
a  civil  division  to  a  criminal  division 
does  not  preclude  him  from  rendering 
judgment  in  an  equity  case  previously 
heard  by  him  and  taken  under  advise- 
ment. State  V.  Allen,  235  Mo.  298,  138 
S.   W.   339. 

As  to  default  judgment,,  see  supra, 
V. 

41.  In  re  Kings  County  El.  R.  Co., 
78  N.  Y.  383.  See  also  6  Standard 
Proc.  79,  et  seq. 

[a]  When  a  court  consisting  of  a 
plurality  of  judges  is  equally  divided 
no  judgment  can  be  rendered.  Goddard 
V.  Coffin,  2  Ware  382,  10  Fed.  Cas.  No. 
5,490. 

42.  Conrades  v.  Heller,  119  Md.  448 
462,  87  Atl.  28;  Hubbard  i:  Barcus,  38 
Md.  166;  Levy  v.  Levy,  28  Md.  25; 
Browne  v.  Browne,  22  Md.  103.  See 
also   Bennett   v.   Wright,    77    Hun    331, 


28    N.    Y.    Supp.    453;    an<l     the     title 
"Issues  in  Pleading  and  Practice." 

43.  Mace  r.  O'Reilley,  70  Cal.  231, 
11  Pac.  721;  Cromer  v.  Boinest,  27  S, 
C.  436,  3   S.  E.   849. 

[a]  The  successor  in  office  of  the 
judge  who  heard  the  case  cannot  ren- 
der the  judgment  on  the  former's  order 
for  judgment.  Broder  r.  Coklin,  98  Cal. 
360,  33  Pac.  211;  Connollv  v.  Ashworth, 
98  Cal.  205,  33  Pac.  60;  Mace  v.  O'Eeil- 
ly,  70  Cal.  231,  11  Pac.  721. 

44.  Me.— Woodside  r.  Wagg,  71  Me. 
207.  Mass.— Sheehan 's  Case,  122  Mass. 
445.  Minn.— Carli  r.  Rhener,  27  Minn. 
292,  7  N.  W.  139.  N.  Y.— Read  v.  City 
of   Buffalo,   4   Abb.   Dec.   22. 

See  svpra.  III,  A,  2  and  3,  and  the 
title  "Judicial  Officers." 

45.  Longfellow  r.  Quimby,  29  Me. 
196,  48  Am.  Dec.  525,  proceedings  of 
road  commissioners.  See  also  the  stat- 
utes of  the  several  states,  particularly 
those  in  which  Workmen's  Compensa- 
tion Acts  are  in  force,  and  Western 
Metal  Supply  Co.  r.  Pillsbury,  51  Cal. 
Dec.  447;  Pacific  Coast  Casualtv  Co.  v. 
Pillsbury  (Cal.),  153  Pac.  24;  Western 
Indemnity  Co.  v.  Pillsbury  (Cal.),  151 
Pac.  398. 

46.  Nanson  r.  .lacob,  93  Mo.  331,  6 
S.  W.  246;  Eppright  v.  Kauffman,  90 
Mo.  25,  1  S.  W.  736. 

47.  Time  of  rendition  of  judgment 
by  default,  see  supra,  V,  I,  1. 

Time  when  judgment  may  be  rend- 
ered against  garnishee,  see  10  Standard 
Pkoc.   568. 
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special  verdict,  or  in  any  other  manner,  it  is  as  a  general  rule,  the 
duty  of  the  court  to  render  the  appropriate  judgment.*^ 

Within  Prescribed  Time.  —  In  some  jurisdictions  the  statutes  require 
that  the  judgment  be  rendered  within  a  specified  time  after  the  sub- 
mission of  the  ease;*^  such  statutes  have  been  held  to  be  directory, 
rather  than  mandatory,  however,  and  not  to  affect  the  validity  of  a 
judgment  rendered  thereafter.^"  In  the  absence  of  a  penalty  for  failure 
to  render  a  decision  within  a  prescribed  time,  it  may  be  done  at  any 
time.^^ 

b.  Premature  Judgment.  —  The  rendition  of  a  judgment  before  the 
Time  provided  by  law  is  error.^-  The  rendition  of  a  judgment  upon 
a  trial  on  the  merits  without  joinder  of  issue  is  error,^^  unless  a  formal 


48.  Isler  v.  Brown,  67  N.  C.  175. 
See  also  Daly  v.  Daly,  80  Conn.  609,  69 
Atl.  1021;  Crusel  v.  Houssiere — Lat- 
veille  Oil  Co.,  122  La.  913,  48  So.  322. 

[a]  When  no  continuance  is  asked 
for,  judgment  may  be  rendered  at  the 
first  term  after  the  commencement  of 
the  action  (Holt  v.  Smith,  9  Iowa  373), 
or  at  the  same  term  at  which  a  declar- 
ation is  amended.  Quartier  v.  Univer- 
sity of  St.  Mary,  18  111.  300. 

49.  See  generally  the  statutes, 

50.  Cal. — McLennan  v.  Bank  of  Cali- 
fornia, 87  Cal.  569,  25  Pac.  760;  Mc- 
Quillan V.  Donahue,  49  Cal.  157;  Broad 
V.  Murray,  44  Cal.  228;  Vermule  v. 
Shaw,  4  Cal.  214.  Compare  Cargnani  v. 
Cargnani,  16  Cal.  App.  96,  116  Pac.  3'06, 
in  which  it  is  said  that  the  decision 
must  be  filed  within  thirty  days  after 
the  cause  is  submitted.  Idaho. — Idaho 
Comstock  etc.  Co.  v.  Lundstrum,  9  Idaho 
257,  269,  74  Pac.  975.  Utah.— Lvnch  v. 
Coviglio,  17  Utah  106,  53  Pac.  983. 

See  also  Crane  v.  First  Nat.  Bank,  26 
N.  D.-  268,  144  N.  W.  96,  and  8  Stand- 
ard Proc.  1017. 

[a]  In  Texas  the  rule  (rule  66)  that 
judgment  must  be  rendered  during  the 
term  at  which  the  cause  is  submitted, 
and  at  least  two  days  before  the  end 
of  the  term,  unless  it  is  continued  by 
consent  of  the  parties,  does  not  apply 
to  judgments  upon  a  verdict.  Saxton  v. 
Corbett  (Tex.  Civ.  App.),  122  S.  W.  75. 

51.  Koon  i:  Munroe,  11  S.  C.  139. 
[a]     Mandamus  To  Compel  l)ecision. 

When  by  statute  a  court  is  required  to 
render  its  decision  within  a  specific 
time  from  the  submission  of  the  case, 
and  it  fails  to  comply  with  such  pro- 
vision, a  writ  of  mandate  will  issue  to 
compel  the  filing  thereof.  McGary  v. 
Steele,  20  Idaho  753,  119  Pae.  448. 

52.  Ala.— Teat  v.  Cook,  42  Ala.  336; 
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Ex  parte  Northeast  &  S.  W.  Alabama 
E.  R.  Co.,  37  Ala.  679;  Walker  v.  Mas- 
sey,  10  Ala.  30;  Dupree  r.  Smith,  3  Ala. 
736.  Ga.— Booth  v.  State,  131  Ga.  750, 
63  S.  E.  502;  Toomer  v.  Warren,  123 
Ga.  477,  57  S.  E.  393;  State  v.  Gaskill, 
68  Ga.  518.  See  also  Stewart  v.  Stew- 
art, 89  Ga.  138,  15  S.  E.  23.  Ky. 
Stockholders'  First  Nat.  Bank  v.  First 
State  Bank's  Recvr.,  163  Ky.  790,  174 
S.  W.  473;  Passmore  v.  Moore,  1  J.  J. 
Marsh  591.  Mo. — See  Cosgrove  v.  Tebo 
&  Neosho  R.  Co.,  50  Mo.  270.  Tex. 
Tobar  v.  Losano,  6  Tex.  Civ.  App.  698, 
25  S.  W.  973 ;  Rowan  v.  Shapard,  2  Tex. 
Civ.  Cas.  §295. 

[a]  The  judgment  is  not  void,  the 
objection  not  affecting  the  jurisdiction 
of  the  court.  Cal. — California  Cream- 
eries Co.  V.  Crescent  City  L.  W.  &  P. 
Co.,  22  Cal.  App.  Dec.  1003.  Ky. 
Stockholders  First  Nat.  Bank  v.  First 
State  Bank's  Receiver,  163  Ky.  790, 
174  S.  W.  473.  Tex.— Tobar  v.  Losano, 
6  Tex.  Civ.  App.  698,  25  S.  W.  973. 
Wash. — Main  r.  Johnson,  7  Wash.  321, 
35  Pac.  67.  Wis.— Marshall  etc.  Bank 
V.  Milwaukee  Worsted  Mills,  84  Wis. 
23,  53  N.  W.  1126. 

See  also  Com.  r.  Massi,  225  Pa.  548, 
74  Atl.  419. 

53.  Ind. — Becovitz  r.  Saperstein,  46 
Ind.  App.  339,  92  N.  E.  551.  La. 
Braunsdorff  r.  Fay  &  Mason,  18  La. 
Ann.  187;  Slark  r.  Broom,  10  La.  Ann. 
21.  Md.— Herbert  v.  Wieh,  45  Md.  474. 
Miss.— Porterfield  v.  Butler,  47  Miss. 
165;  Buck  v.  Mosley,  24  Miss.  170.  But 
see  Armstrong  v.  Barton,  42  Miss.  506; 
Steele  v.  Palmer,  41  Miss.  88  (judgment 
is  a  nullity).  Tenn. — Doyle  v.  Smith,  1 
Coldw.  15.  Va.— Colby  v.  Reams,  109 
Va.  308,  63  S.  E.  1009.  W.  Va.— Shires 
V.   Boggess,   68   W.   Va.   137,   69   S.   E, 
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joinder  has  been  waived.^*  Nor  can  a  judgment  be  rendered  until  all 
the  issues  raised  or  tendered  in  the  eause,^^  or  the  pleas  filed,^*'  be  dis- 
posed of,  unless  the  determination  of  such  issues  has  been  waived  or 


466;  Baltimore  &  O.  E.  Co.  r.  Faulkner, 
4  W.  Va.  180. 

But  see  Hall  v.  Law,  2  Watts  &  S. 
(Pa.)   121. 

54.  See  the  title  "Issues  in  Pleading 
and  Practice." 

55.  Ark. — Williams  r.  Perkins,  21 
Ark.  18;  Mandel  v.  Peet,  18  Ark.  236; 
Hammond  v.  Freeman,  9  Ark.  62.  Cal. 
Krug  V.  Brewing  Co.,  129  Cal.  322,  61 
Pac.  1125;  Brison  v.  Brison,  90  Cal. 
323,  27  Pac.  186;  Spotts  v.  Hanley,  85 
Cal.  155,  24  Pac.  738.  Fla.— Paul  V. 
Commercial  Bank  of  Ocala,  66  Fla.  83, 
63  So.  265.  Idaho. — Sandstrom  v.  Smith, 
12  Idaho  446,  86  Pac.  416.  111.— Dow 
V.  Eattle,  12  111.  373;  Bell  v.  Sheldon,  12 
111.  372.  Ind.— Barret  v.  Thompson,  5 
Ind.  457;  Osboru  v.  Dodd,  8  Blaekf. 
467;  Cook  v.  Brown,  6  Blaekf.  220;  Bu- 
fcrd  V.  Ganson,  5  Blaekf.  585;  Ewing  v. 
Codding,  5  Blaekf.  433;  Barker  v.  Mc- 
Clure,  2  Blaekf.  14.  Iowa. — Conrad  i). 
Baldwin,  3  Iowa  207.  Ky. — Lash  v. 
Hardin,  6  J.  J.  Marsh.  451  (issues  raised 
by  a  cross-bill) ;  Thomas  V.  Bank  of  the 
Commonwealth,  5  J.  J.  Marsh.  667; 
Gray  v.  Gorin,  3  A.  K.  Marsh.  556; 
Jackson  f.  Motley,  Sneed  133.  Md. 
Souder  v.  Home  Friendly  Soc.,  72  Md. 
511,  20  Atl.  137.  Mich.— Bosman  v. 
Akeley,  39  Mich.  710.  Minn. — Cobb  v. 
Cole,  51  Minn.  48,  52  N.  W.  985.  Miss. 
EodgeTs  V.  Hunter,  8  Smed.  &  M.  640; 
Heyfron  v.  Mississippi  Union  Bank,  7 
Smed.  &  M.  434.  Mo. — Alt  r.  Dines,  227 
Mo.  418,  126  S.  W.  1035;  Mauifee  v. 
D'Lashmutt,  1  Mo.  258;  Ehodes  v.  Guh- 
man,  156  Mo.  App.  344,  137  S.  W.  88; 
Feldman  v.  Kiefer,  137  Mo.  App.  609, 
119  S.  W.  44;  Boothe  v.  Loy,  83  Mo. 
App.  601.  N.  Y.— Bay  v.  Gunn,  1  Denio 
108;  Sayre  v.  Progressive  Const.  & 
Leas.  Co.,  159  App.  Div.  799,  144  N.  Y. 
Supp.  897.  Okla. — General  Electric 
Co.  V.  Sapulpa,  etc.  Ey.  Co,  153 
Pac.  189.  Tex.— Webb  v.  Eevnolds 
(Tex.  Civ.  App.),  160  S.  W.  152;"'Bus1i- 
ong  V.  Aldersou  (Tex.  Civ.  App.),  143 
S.  W.  200;  First  State  Bank  of  Teague 
r.  Harris  (Tex.  Civ.  App.),  138  S.  W. 
1162.  Utah.— Everett  v.  Jones,  32  Utah 
489,  91  Pae.  360;  Dillon  Imp.  Co.  v. 
Cleaveland,  32  Utah  1,  88  Pac.  670. 
Wash. — Gross  r.  Bennington,  52  Wash. 
417,   100   Pac.  846.     Wis.— Gage  v.   Al- 


len, 84  Wis.  323,  54  N.  W.  627.  Can. 
Maedonald  v.  Fairchild  Company,  19 
Man.  129. 

See  also  Cal. — Greer  v.  Greer,  135  Cal. 
121,  67  Pae.  20;  Knight  v.  Eoche,  56 
Cal.  15.  Mo. — Kansas  City  v.  Woeri- 
shoeffer,  249  Mo.  1,  155  S.  W.  779; 
Piper  V.  Boston  M.  E.  E.  Co.,  75  N.  H. 
435,  75  Atl.  1041.  S.  C— Whitcomb  V. 
Manderville,  90  S.  C.  384,  73  S.  E.  775. 
Tex.— Payne  v.  Elwood  (Tex.  Civ. 
App.),  163  S.  W.  93. 

[a]  Disposal  of  Demurrer. — It  is  er- 
ror to  render  final  judgment  in  the  case 
without  disposing  of  a  demurrer  that 
has  been  interposed.  Cal. — Hestres  v. 
Clement?,  21  Cal.  425;  Huse  v.  Moore, 
20  Cal.  115.  lU.— Sammis  v.  Clark,  17 
111.  39S;  Clark  r.  People,  15  111.  213; 
Bradshaw  v.  Iloblett,  5  111.  53.  Miss. 
Hatch  V.  Eoberts,  41  Miss.  92.  See 
generally  the  title  "Demurrer." 

[b]  Failure  to  pass  on  a  motion  is 
immaterial.  Ferris  v.  Commercial  Nat. 
Bank,  158  111.  237,  41  N.  E.  1118;  Wash- 
ington Park  Club  v.  Baldwin,  59  111. 
App.  61;  Trenton  Eubber  Co.  v.  Small, 
3  Pa.  Super.  8,  39  W.  N.  C.  281.  See 
generally  the  title  "Motions." 

[c]  Where  there  is  a  special  verdict, 
and  the_  jury  fails  to  pass  upon  some 
of  the  issues  presentee!  by  the  plead- 
ings, and  no  general  verdict  or  finding 
which  included  those  issues  is  made,  no 
judgment  can  be  rendered.  Armstrong 
V.  Hinds,  9  Minn.  356. 

[d]  Mere  moot  questions  need  not 
be  passed  on.  City  Loan  &  Banking  Co. 
V.  Byers,  1  Ala.  App.  583,  55  So.  951. 

[e]  If  the  judgment  in  fact  passes 
on  all  the  issues,  that  it  does  not  do  so 
in  terms  is  immaterial  (Williams  v.  Na- 
tional B.  &  L.  Assn.,  22  Ky.  L.  Eep. 
962,  59  S.  W.  321);  and  it  is  not  es- 
sential that  the  judgment  show  what 
evidence  the  court  acted  upon.  Coats  V. 
Barrett,  49  111.  App.  275. 

56.  Ark. — Hollis  v.  Moore,  25  Ark. 
105;  Fesmire  v.  Brock,  25  Ark.  20;  Finn 
v.  Crabtree,  12  Ark.  597.  lU.— Bell  v. 
Sheldon,  12  111.  372.  Ind.— Burton  v. 
Johnson,  2  Ind.  339;  Eichardson  v.  Ad- 
kins,  6  Blaekf.  141;  Fischli  v.  Cowan, 
1  Blaekf.  350.  Ky.— McGuflfin  v.  Helm, 
5  Litt.  47.  N.  C— Nesbitt  v.  Ballen,  10 
N    C.   57.     Pa.— Beale  v.  Buchanan,   9 
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rendered  unnecessary.^''  But  a  defendant  may  have  judgment  if  he 
establishes  a  plea  in  bar,  interposed  by  him,  regardless  of  the  dis- 
position of  the  others.^^ 

c.  During  Time  Set  For  Holding  Court.  —  A  judgment  rendered  at 
a  time  not  appointed  by  law  for  the  holding  of  the  court,  is  void  for 
want  of  jurisdiction.^^  Thus,  a  judgment  rendered  on  Sunday  is 
void.*'''    Under  some  statutes,  a  judgment  cannot  be  rendered  on  a  legal 


Pa.  123.  Tenn. — Gatewood  v.  Palmer, 
10  Humph.  4G6.  Va. — Gee  v.  Hamilton, 
6  Munf.  (20  Va.)  32.  W.  Va.— Shires 
V.  Boggess,  68  W.  Va.  137,  69  S.  E. 
466. 

See  generally  the  title_  "Pleas." 
It  is  error  to  render  judgment  leav- 
ing   a    plea    of    set    off    undisposed    of. 
Sientes  v.  Odier,  17  La.  Ann.  153.    Com- 
pare Essex  V.  Day,  52  Conn.  4S3,  499. 

57.  See  generally  the  title  "Issues 
in  Pleading  and  Practice." 

[a]  When  a  demurrer  is  filed  and 
no  judgment  is  rendered  thereon  and 
the  parties  afterwards  go  to  trial,  it 
will  be  presumed  that  the  demurrer 
was  withdrawn.  Dickey  v.  Malechi,  0 
Mo.  177;  Sweeney  v.  Willing,  6  Mo.  174. 
See  also  Csllderwood  r.  Tevis,  23  Cal. 
335,  and  6  Standard  Proc.  1011. 

[b]  Where  an  executor  filed  like 
answer  to  a  suit  both  in  his  representa- 
tive capacity  and  individually,  it  is  not 
error  to  render  judgment  against  him 
as  executor  while  a  demurrer  to  the 
other  answer  is  still  pending.  Mosnat 
V.  Uchytil,  129  Iowa  274,  105  N.  W. 
519. 

58.  Ala. — Horan  v.  Grav  &  Dudlev 
Hdw.  Co.,  159  Ala.  159,  48  So.  1029. 
ni.— McClure  v.  Williams,  65  111.  390; 
MacLachlan  r.  Pease,  66  111.  App.  634; 
Leiter  v.  Day,  35  111.  App.  248.  Me. 
Pejepscot  Proprietors  v.  Nichols,  10  Me. 
256.  Can.— Hope  v.  Stewart,  35  U.  G. 
Q.  B.  89. 

[a]  "When  the  defendant's  plea 
goes  to  bar  the  action,  if  the  plaintiff 
demur  to  it  and  the  demurrer  is  deter- 
mined in  favor  of  the  plea,  judgment  of 
7nl  capint  should  be  entered,  notwith- 
standing there  may  be  also  one  or  more 
issues  in  fact;  because,  upon  the  whole, 
it  appears  that  the  plaintiff  had  no 
cause  of  action."  Tidds'  Practice  (4 
Am.  ed.)  741,  742;  Clearwater  v.  Mere- 
dith, 1  Wall.  (U.  S.)  25,  43,  17  L.  ed. 
604. 

59.  Ala.— Louisville  &  N.  R.  E.  Co. 
V.  Grant,  153  Ala.  112,  45  So.  226;  Kidd 
V.  Burke,  142  Ala.  625,  38  So.  241;   T. 
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J  Mattox  Cigar  etc.  Co.  f.  Gato  Cigar 
Co.,  39  So.  777;  McMillan  v.  Citv  of 
Gadsden,  39  So.  569;  Berlin  Machine 
Wks.  V.  Marbury  Lumb.  Co.,  38  So. 
1033;  Ex  parte  Branch,  63  Ala.  383; 
Garlick  r.  Dunn,  42  Ala.  404.  Ark.— Ex 
parte  Osborn,  24  Ark.  479;  Brumley  V. 
State,  20  Ark.  77.  Cal. — Norwood  V. 
Kenfield,  34  Cal.  329;  Wicks  r.  Ludwig, 
9  Cal.  173;  Smith  i:  Chichester,  1  Cal. 
409.  But  see  Coffinberry  r.  Horrill,  5  Cal. 
493,  that  such  a  judgment  is  merely 
erroneous.  Colo. — Francis  r.  Wells,  4 
Colo.  274;  Kirtlev  f.  Marshall  Silver 
Min.  Co.,  4  Colo,  ill;  Filley  v.  Cody,  4 
Colo.  109;  Cooper  v.  American  Central 
Ins.  Co.,  3  Colo.  318  (these  cases  are 
under  the  old  svstem  of  practice).  111. 
Baxter  v.  People,  8  111.  368,  388;  Ga- 
lusha  V.  Butterfield,  3  HI.  227.  Ind. 
See  Smithson  c.  Dillon,  16  Ind.  169.  la. 
Davis  V.  Fish,  1  G.  Gr.  406,  413,  48  Am. 
Dec.  387.  Kan.— Earls  r.  Earls,  27  Kan. 
538.  La.— Richardson  r.  Hunter,  23  La. 
Ann.  255.  Me. — White  r.  Riggs,  27  Me. 
114.  Nev.— Dalfon  r.  Libby,  9  Nev. 
192;  State  v.  Roberts,  8  Nev.  239.  N.  M. 
Atlantic  &  Pac.  R.  R.  Co.  v.  Staab,  3 
N.  M.  430.  Okla. — American  Fire  Ins. 
Co.  r.  Pappe,  4  Okla.  110,  43  Pac.  1085. 
Tex. — Doss  r.  Waggoner,  3  Tex.  515; 
Ho.lges  r.  Ward,  ITex.  244. 

See  also  Mo. — State  r.  Ross,  118  Mo. 
23,  23  S.  W.  196.  Neb.— Horn  r.  Mil- 
ler, 20  Neb.  98,  29  N.  W.  260.  Can. 
Wilson  v.  Hutton,  23  Ont.  29. 

[a]  Failure  To  Comply  With  Statute 
in  Convening  Term. — When  a  judge 
fails  to  comjily  with  the  necessary  stat- 
utory steps  in  convening  a  special  term 
of  the  court  judgments  rendered  there- 
at are  invalid.  Jowell  r.  Coffee  (Tex. 
Civ.  App.),  132   S.  W.   886. 

[b]  Presumption  of  Regularity. 
When  the  record  shows  the  rendition 
of  judgment  at  a  legal  term  of  court, 
there  is  a  presumption  that  such  was 
the  fact.  Baldridge  v.  Penland,  68  Tex. 
441,  4  S.  W^  565;  Nesquallv  Mill  Co.  v. 
Tavlor,  1  Wash.  Ter.  1. 

60.     m.— Baxter  v.  People,  8  111.  368. 


JUDGMENTS 


979 


holiday;''^  but  when  the  statute  is  permissive,  rather  than  mandatory, 

in  its  language  a  valid  judgment  may  be  rendered  on  such  day.^^ 

d'.     During   Term  Time.  —  When  the  statute  provides  for  regular 

terms  of  court,  a  judgment  can  only  be  rendered  during  term  time.^' 


la. — Bishop  v.  Carter,  29  Iowa  165; 
Davis  V.  Fish,  1  G.  Gr.  406,  48  Am, 
Dec.  391.  Kan. — City  of  Parsons  v. 
Lindsay,  41  Kan.  336,  21  Pac.  227,  13 
Am.  St.  Eep.  290,  3  L.  E.  A.  658.  Ky. 
Arthur  V.  Mosby,  2  Bibb  589.  Mass. 
Pearce  v.  Atwood,  13  Mass.  324,  347. 
Nev. — FjX  parte  White,  15  Nev.  146,  37 
Am.  Rep.  466.  N.  J. — York  v.  Acker- 
man,  3  N.  J.  L.  460.  N.  Y.— Allen  v. 
Godfrey,  44  N.  Y.  433;  Hoghtaling  v. 
Osborn,  15  Johns.  119;  Maxson  v.  An- 
nas, 1  Denio  204  (common  law  rule) ; 
Story  i:  Elliot,  8  Cow.  27;  Merritt  v. 
Earle,  31  Barb.  38;  Rice  V.  Mead,  22 
How.  Pr.  445.  Tenn.— Styles  v.  Har- 
rison, 99  Tenn.  128,  41  S.  W.  333,  63 
Am.  St.  Rep.  824.  Tex. — Shearman  v. 
State,  1  Tex.  Civ.  App.  215,  28  Am. 
Rep.  402.  Vt.— Blood  v.  Bates,  31  Vt. 
147,  void  at  common  law.  Wash. — Fox 
V.  Nachtsheim,  3  Wash.  684,  29  Pac. 
140.  Eng. — Swann  v.  Broome,  3  Burr. 
1595,  97  Eng.  Reprint  999;  Mackal- 
lev's  Case,  9  Coke  61b,  66,  77  Eng.  Re- 
print 821. 

See  generally  the  title  "Sunday  and 
Holidays. ' ' 

[a]  Award  of  Arbitrators. — When 
an  award  is  a  judgment  conclusive  be- 
tween the  parties,  such  award  cannot 
be  made  and  published  on  Sunday 
(Story  v.  Elliott,  8  Cow.  (N.  Y.)  27); 
but  when  an  award  is  not  a  judgment 
the  rule  is  otherwise.  Blood  v.  Bates, 
31  Vt.  147;  Sargeant  v.  Butts,  21  Vt. 
99. 

[b]  An  appeal  will  be  entertained 
from  a  judgment  rendered  on  Sunday, 
although  such  judgment  is  a  nullity,  in 
order  that  the  legality  of  the  judgment 
may  be  judicially  determined.  Fox  v. 
Nachtsheim,  3  Wash.  684,  29  Pac.   140. 

[c]  When  Day  Other  Than  Sunday 
Observed. — Statutes  prohibiting  the 
service  and  execution  of  writs,  process, 
judgments  etc.,  on  Saturday  upon  any 
person  who  keeps  that  day  as  the  sab- 
bath, does  not  affect  a  judgment  rend- 
ered against  such  person  on  that  day. 
Maxson  v.  Annas,  1  Denio   (N.  Y.)  204. 

As  to  authority  of  justice  of  the 
peace  to  render  judgment  on  Sunday, 
see  the  title  "Justices  of  the  Peace." 

61.     Hemmens    v.    Beutley,    32    Mich. 


89,  (that  judgment  cannot  be  rendered 
on  days  which  the  statute  provides 
shall  be  treated  as  Sunday.  Such  a 
judgment  would  be  void).  To  same  ef- 
fect Spiedel  Grocery  Co.  v.  Armstrong, 
8  Ohio  Cir.  Ct.  489.  See  also,  Orban 
V.  Northwestern  F.  &  M.  Ins.  Co.,  169 
INIich.  404,  135  N.  W.  252;  and  the  title 
"Sunday  and  Holidays." 

[a]  In  Lampe  v.  Manning,  38  Wis. 
G73,  it  was  held  that  under  the  Wis- 
consin statute  a  judgment  rendered  on 
a  legal  holiday  is  void,  and  is  not 
waived  by  the  filing  of  appeal  papers 
from  the  judgment  so  rendered. 

[b]  But  in  Rice  v.  Mead,  22  How. 
Pr.  (N.  Y.)  445,  where  the  court  in 
sustaining  a  judgment  rendered  on  elec- 
tion day  said,  that  though  the  statute 
forbade  the  courts  from  transacting  any 
business  of  a  civil  nature  on  that  day, 
the  act  complained  of  was  not  within 
the  spirit  or  meaning  of  the  statute 
and  therefore  not  prohibited  by  it. 

[c]  When  a  case  is  adjourned  to  a 
legal  holiday,  and  the  statute  provides 
that  on  such  day  no  court  shall  be 
opened  or  transact  business,  the  case 
must  fall.  It  cannot  be  adjourned  or 
held  open  to  the  next  day  and  a  judg- 
ment rendered  on  such  subsequent  day 
is  void.  It  is  furthermore  immaterial 
that  the  holiday  was  not  designated 
until  after  the  cause  had  been  ad- 
journed. Milwaukee  Harvester  Co.  v. 
Teasdale,  91  Wis.  59,  64  N.  W.  422. 

[d]  Taking  of  evidence  on  a  holi- 
day will  not  avoid  a  judgment  rendered 
on  a  secular  day.  Houston  E.  &  W.  T. 
Ry.  Co.  f.  Harding,  63  Tex.  162. 

62.  Judgment  is  not  void  because 
rendered  on  legal  holiday  (Washing- 
ton 's  Birthday)  statute  providing  that 
public  business  ' '  may ' '  be  suspended 
on  that  day.  Elrod  r.  Gray  Lumb.  Co., 
92  Tenn.  476,  22  S.  W.  2.  To  same 
effect,  Hamer  v.  Sears,  81  Ga.  288,  6 
S.  E.  810;  Paine  v.  Fesco,  17  W.  N.  C. 
502,  1  Pa.  Co.  Ct.  562. 

63.  Ala.— Wynn  v.  McCranev,  156 
Ala.  630,  46  So.  854;  Adams  v.  Wright, 
129  Ala.  305,  30  So.  574;  Rogers  v. 
Torbut,  58  Ala.  523.  Compare,  Johnson 
V.  Johnson,  182  Ala.  376,  62  So.  706, 
that    a    decree     rendered     in     vacation 
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It  cannot  be  rendered  in  vacation,  even  by  consent  of  the  parties,  ac- 


signed  by  the  judge  and  filed  by  Him 
for  enrollment  as  such,  is  at  least  po- 
tentially the  decree  of  the  court. 
Ark, — Fiddyment  v.  Bateman,  97  Ark. 
76,  133  S.  W.  192;  Jackson  v.  Becktold 
Pri;it.  Book  Mfg.  Co.,  86  Ark.  591,  112 
S.  W.  161,  20  L.  E.  A.  (X.  S.)  454; 
Biffle  V.  Jackson,  71  Ark.  226,  72  S.  W. 
5C0;  Ex  parte  Osborn,  24  Ark.  479; 
Brumley  v.  State,  20  Ark.  77.  Ariz. 
Meade  v.  Scribncr,  10  Ariz.  33,  85  Pac. 
729.  Cal. — Coffinbcrry  r.  Horrill,  5  Cal. 
493;  Smith  i:  Chichester,  1  Cal.  409. 
Compare,  Ex  parte  Bennett,  44  Cal.  84. 
Colo.— McGan  r.  O'Xeil,  5  Colo.  58; 
Filley  v.  Cody,  4  Colo.  109;  Cooper  r. 
American  Central  Ins.  Co.,  3  Colo.  318; 
Scott  V.  Stuttheit,  21  Colo.  App.  28, 
121  Pac.  151.  ni.— Bruce  v.  Doolittle, 
81  111.  103.  Ind.— Backer  v.  Eble,  144 
Ind.  287,  43  N.  E.  233.  la.— Laughlin 
V.  Peckham,  66  Iowa  121,  23  N.  W. 
294;  Spear  r.  Pitch patriek,  37  Iowa 
127;  McClure  V.  Owens,  21  Iowa  133; 
Townsley  v.  Morehead,  9  Iowa  565; 
Sheppard  v.  Wilson,  Morris  448.  Ean. 
Nason  v.  Patten,  88  Kan.  472,  129  Pac. 
138;  State  v.  Start,  62  Kan.  Ill,  61  Pac. 
394;  Packard  v.  Packard,  34  Kan.  53, 
7  Pac.  628;  Earls  v.  Earls,  27  Kan.  538; 
Dodge  V.  Coffin,  15  Kan.  277.  La. 
State  ex  rel.  Dixon  v.  Judge  of  Fifth 
Dist.  Ct.,  26  La.  Ann.  119;  Hernandez 
V.  James,  23  La.  Ann.  483;  Culver  v. 
Levoy,  21  La.  Ann.  306.  Mass. — Green- 
wood*^  V.  Bradford,  128  Mass.  296,  judg- 
ment cannot  be  rendered  in  vacation, 
unless  record  shows  case  has  been  con- 
tinued nisi.  Mich. — Steele  v.  Matteson, 
50  Mich.  313,  15  N.  W.  488.  Miss. 
Wilson  V.  Eodewald,  61  Miss.  228. 
ISTeb. — Gamble  v.  Buffalo  County,  57 
Neb.  163,  77  N.  W.  341;  Hodgin  r. 
Whitcomb,  51  Neb.  617,  71  N.  W.  314; 
Sharp  V.  Brown,  34  Neb.  406,  51  N.  W. 
1030.  Compare,  Havward  r.  Fisher,  78 
Neb.  364,  110  N.  W.  984,  holding  that 
although  a  statute  provides  that  the 
terms  of  the  county  court  shall  begin 
on  the  first  and  end  on  the  third  Mon- 
day of  each  month,  a  judgment  ren- 
dered by  consent  of  parties  in  a  term 
case,  outside  the  statutory  term  is  not 
for  that  renson  void  for  want  of  juris- 
diction. Nev. — Champion  r.  Sessions, 
1  Nev.  478.  Ohio.— Coe  r.  Erb,  59  Ohio 
St.  259,  52  N.  E.  640,  69  Am.  St.  Eep. 
764.  Okla.— Dunn  v.  Carrier,  40  Okla. 
214,     135     Pac.     337;     Lookabaugh     v. 
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Okeene  Hdw.  &  Imp.  Co.,  25  Okla.  474, 

106  Pac.  844;  American  Fire  Ins.  Co. 
v.  Pappe,  4  Okla.  110,  43  Pac.  1085; 
Irwin  V.  Irwin,  2  Okla.  180,  37  Pac. 
548.  Tex.  —  Lyons-Thomas  Hdw.  Co. 
V.  Perry  Stove  Mfg.  Co.,  88  Tex.  468, 
27  S.  W.  100;  Aiken  r.  Carroll,  37  Tex. 
73;  Accousi  i",  G.  A.  Stowers  Fur- 
niture Co.  (Tex.  Civ.  App.),  83  S.  W. 
1104;  West  v.  Keeton,  17  Tex.  Civ. 
App.  139,  42  S.  W.  1034;  Robbiu  l\ 
Lewis,  1  Tex.  Civ.  Cases,  §346.  W.  Va. 
Kinsports  r.  Eawson,  29  W.  Va.  487,  2 
S.  E.  85;  Rollins  r.  Fisher,  17  W.  Va. 
578;  Johnson  v.  Young,  Carson  &  Brj'- 
ant,  11  W.  Va.  673;  Monroe  v.  Bartlett, 
6  W.  Va.  441. 

See   also  Ark. — Burbridge  v.  Gotsch, 

107  Ark.  136,  154  S.  W.  200.  La.— City 
of  New  Orleans  r.  Gauthreaux,  32  La. 
Ann.  1126.  Utah.— Russell  r.  Hank,  9 
Utah  309,  34  Pac.  245,  and  eases  cited 
supra,  X,  A,  3,  c. 

[a]  A  decree  In  chancery  rendered 
in  vacation,  though  entered  on  the 
judgment  record  in  a  blank  space  left 
for  the  purpose,  is  a  nulljtv.  Jackson 
r.  Becktold  Print.  &  Book  Mfg.  Co.,  86 
Ark.  591,  112  S.  W.  161,  20  L.  R.  A. 
(N.  S.)  454;  BifHe  r.  Jackson,  71  Ark. 
226,  72  S.  W.  566.  See  also  McGan  v. 
O'Neil,  5  Colo.  433;  Francis  v.  Wells, 
4  Colo.  274;  Kirtley  r.  Marshall  Silver 
Min.  Co.,  4  Colo,  fll;  Toomer  r.  War- 
ren, 123  Ga.  477,  51  S.  E.  393;  Reynolds 
&  Hamby  Mortg.  Co.  r.  Kingsbery,  118 
Ga.   254,  45   S.   E.   235. 

[b]  In  Kentucky  while  a  special 
judge  may  take  the  papers  and  go  to 
another  county,  and,  there  consider  the 
case  and  prepare  such  judgment  as  he 
may  think  proper,  it  is  absolutely  neces- 
sary for  him  to  hold  court,  either  at 
a  regular  or  special  term  in  order  to 
render  judgment.  Sublett  r.  Gardner, 
144   Ky!    190,   137   S.   W.   864. 

[c]  If  a  judgment  be  ordered  and 
its  terms  prescribed  by  the  court  dur- 
ing a  term,  it  is  a  judgment  rendered 
in  term-time,  although  the  entry  there- 
of be  not  in  fact  prepared  and  tran- 
scribed on  the  journal  until  after  the 
close  of  the  term.  Tliff  i".  Arnott,  31 
Kan.    672,   3   Pac.   525. 

fd]  Rendition  of  Judgment  at  Term 
Improperly  Begmi. — When  by  misunder- 
standing court  was  convened  the  week 
before  the  time  appointed  by  law,  and 
the  first  week  of  the  term  proper  was 
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cording  to  some''*  but  not  all  authorities,^'^  unless  the  statute  expressly 
authorizes  a  judgment  in  vacation,''^  as  is  sometimes  the  case.*'^     Such 


regarded  as  the  second,  a  judgment  ren- 
dered on  the  second  day  of  the  second 
week  is  valid.  Garlick  v.  Dunn,  42  Ala. 
404. 

[e]  The  fact  that  a  judgment  on  a 
demurrer  was  rendered  during  vacation 
and  therefore  void,  has  no  effect 


on  the  validity  of  a  final  judgment 
subsequently  rendered  during  a  regular 
term  of  court.  Champion  v.  Sessions, 
1   Nev.   478. 

[f  ]  Unconstitutional  Statute. — Judg- 
ment rendered  at  a  term  of  court  held 
under  an  unconstitutional  statute  is 
void.  Hammond  i'.  Louisville  &  Nash- 
ville R.  Co.,  145  Ala.  666,  39  So.  736. 

[g]  When  by  statute  (1)  the  term 
time  is  changed,  but  in  ignorance  of 
the  change  court  is  held  under  the  old 
statute,  a  judgment  rendered  thereat  is 
void.  Galusha  v.  Butterfield,  3  111.  227; 
Goodsell  V.  Boynton,  2  111.  555.  Contra, 
Venable  v.  Curd,  2  Head  (Tenn.)  582. 
(2)  But  when  a  term  of  court  was  com- 
menced at  a  time  then  authorized  by 
law,  and  a  new  law  was  enacted  dur- 
ing the  term  changing  the  terms  of 
court,  such  law  did  not  interfere  with 
nor  encroach  upon  the  term  previously 
commenced  and  judgments  rendered 
during  such  term  are  valid.  Clare  V. 
Clare,  4  G.  Gr.    (Iowa)   411. 

64.  Ala. — Garlick  v.  Dunn,  42  Ala. 
404.  But  see  King  v.  Green,  2  Stew. 
133.  Ark. — Ex  parte  Osborn,  24  Ark. 
479;  Brumley  v.  State,  20  Ark,  77. 
Colo.— Filley  v.  Cody,  4  Colo.  109,  111. 
Galusha  v.  Butterfield,  3  111.  227, 

[a]  Reason  for  Rule.— "The  numer- 
ous decisions  which  >  hold,  in  the  ab- 
sence of  statute  authorizing  it,  that  a 
judgment  rendered  in  vacation  is  void, 
are  based  upon  the  proposition  that 
the  authority  to  hear  and  determine  is 
vested  by  law  in  the  court,  sitting  at 
stated  times  and  places,  and  not  in 
the  judge."  Filley  v.  Cody,  4  Colo. 
109. 

65.  Conn. — Lawrence  v.  Cannavan, 
76  Conn.  803,  56  Atl.  556.  la.— O 'Hagen 
■?'.  O 'Hagen,  14  Iowa  264;  Hattenback 
V.  Hoskins,  12  Iowa  109;  Townsley  v. 
Morehead,  9  Iowa  565.  La. — City  of 
New  Orleans  v.  Gauthreaux,  32  La. 
Ann.  1126;  Green  v.  Reagan,  32  La. 
Ann.  974;  Morrison  v.  Citizens  Bank, 
27  La,  Ann.  401;  Rust  v.  Faust,  15  La, 


Ann.  477.  N.  C— National  Bank  v.  Gil- 
mer, 118  N.  C.  668,  24  S.  E.  423;  Coates 
V.  Wilkes,  94  N.  C.  174;  McDowell  v. 
McDowell,  92  N.  C.  227;  Shackelford  v. 
Miller,  91  N.  C.  181;  Hardin  v.  Ray,  89 
N.  C.  364;  Molyneux  v.  Huey,  81  N.  C. 
181,  Va. — Morriss  V.  Virginia  Ins.  Co., 
85  Va.  588,  8  S.  E.  383. 

[a]  Such  judgment  is  valid  even  as 
to  third  parties  in  the  absence  of  fraud 
and  collusion.  City  of  New  Orleans  V. 
Gauthreaux,  32  La.  Ann.  1126. 

[b]  When  a  cause  is  submitted  at 
a  regular  term  of  court  and  held  under 
advisement  until  vacation  on  request 
of  defendant 's  counsel,  defendant  will 
not  be  permitted  to  urge  the  rendition 
of  judgment  in  vacation  as  an  irreg- 
ularity. Abraham  v.  Levy,  72  Fed.  124, 
18  C.  C.  A.  469;  Bank  of  St.  Marys 
V.  St.  John,  25  Ala.  566,  624.  See  also 
Ex  parte  Bennett,  44  Cal.  84. 

66,  Jackson  v.  Becktold  Print.  & 
Book  Mfg.  Co.,  86  Ark.  591,  112  S.  W. 
161,  20  L.  R.  A.  (N.  S.)  454;  Kinports 
V.  Rawson,  29  W.  Va.  487,  2  S.  E.  85, 

[a]  A  judgment  cannot  independ- 
ently of  the  statute  be  rendered  in 
vacation,  McDonald  v.  Bunn,  3  Denio 
(N.  Y.)   45. 

67.  See  generally  the  statutes. 

[a]  In  Florida,  provision  is  made 
for  rendering  judgments  in  vacation. 
Pittsburg  Steel  Co,  v.  Streety,  60  Fla, 
183,  53  So,  505, 

Jb]  In  Georgia,  (1)  the  statute  per- 
mits a  cause  to  be  heard  and  judgment 
rendered  in  vacation  upon  an  order  per- 
mitting such  action  after  notice.  Lott 
V.  Wood,  135  Ga.  821,  70  S.  E.  661; 
Sapp  V.  Williamson,  128  Ga.  743,  58 
S.  E.  447;  Walker  v.  Turner,  58  Ga. 
114.  (2)  Without  such  notice  and  an 
order  passed  in  term  time,  in  the  ab- 
sence of  a  waiver  or  estoppel,  a  vaca- 
tion hearing  is  coram  non  judiee  and 
the  judgment  rendered  thereat  is  void. 
Lott  r.  Wood,  135  Ga.  821,  70  S.  E. 
661.  To  same  effect,  Tucker  v.  Huson 
Ice  &  Mach.  Wks.,  142  Ga.  83.  82  S.  E. 
496. 

[c]  In  North  Carolina  a  judge  hp«! 
no  power  to  render  judgment  after  tb<^, 
expiration  of  the  term  of  court  withnv* 
the  consent  of  parties,  except  in  cases, 
where    the   law   permits    him    to    do    "f 
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statutes  authorize  this  to  be  done  only  by  agreement  of  the  parties,  in 

some  jurisdictions.*^^ 

A  judgment  rendered  in  vacation  without  authority  of  law  is  void.'^^ 
e.     Bendition  After  End  of  TermP  —  In  jurisdictions  where  there 

are  terms  of  court,  a  judgment  cannot  be  rendered  as  of  that  term, 

after  the  term  has  expired."     But  where  an  adjournment  has  been 


at  chambers.  Hardin  r.  Eay,  89  N.  C. 
364. 

[d]  Cases  Taken  Under  Advisement. 
Where  a  statute  authorizes  cases  heard 
in  term  to  be  taken  "under  advise- 
ment," judgment  may  be  rendered  in 
vacation;  but  such  judgment  does  not 
become  final  until  after  the  expiration 
of  the  next  term  thereafter,  and  then 
only  as  modified  and  approved  at  that 
term.  Hook  r.  Eicheson,  115  HI.  431,  5 
N.  E.  98.  See  also  Wingfield  v.  Mc- 
Ghee,  108  Va.  120,  60  S.  E.  755.  See 
infra,  X,  A,  3,  e,  note  — . 

68.  See  generally  the  statutes,  and 
the  following:  U.  S. — Doggett  v.  Emer- 
son, 1  Woodb.  &  M.  1,  7  Fed.  Cas.  No. 
3,961.  Ala. — Ex  parte  Holding,  56  Ala. 
458.  Idaho. — Sehenk  i\  Birdseye,  2 
Idaho  141,  6  Pac.  128.  la.— Western 
Land  Co.  v.  English,  75  Iowa  507,  39 
N.  W.  719;  O'Hagen  v.  O'llagen,  14 
Iowa  264;  Hattenback  v.  Hoskins,  12 
Iowa  109;  Townsley  v.  Moorehead,  9 
Iowa  565.  La. — City  of  New  Orleans 
V.  Gauthreaux,  32  La.  Ann.  1126;  Green 
V.  Reagan,  32  La.  Ann.  974;  Morrison 
v.  Citizens  National  Bank,  27  La.  Ann. 
401.  Neb. — Hayward  r.  Fisher,  78  Neb. 
364,  110  N.  W".  984;  Cozine  r.  Hatch, 
17  Neb.  694,  24  N.  W.  389;  Hansen  v. 
Bergquist,  9  Neb.  269,  2  N.  W.  858. 
N.  C. — Clark  v.  Crompton  &  Knowles 
Loom  Wks.,  150  N.  C.  789,  64  S.  E. 
180;  Clark  v.  Saco-Pettee  Mach.  Co., 
150  N.  C.  372,  64  S.  E.  178;  Hervev  r. 
Edmunds,  68  N.  C.  243.  Va.— Wingfield 
V.  McGhee,  108  Va.  120,  60  S.  E.  755, 
consent  must  appear  of  record. 

[a]  Consent  not  sufficient  without 
an  order  being  entered  thereon  in  term 
time  authorizing  judgment  in  vacation. 
Walker  v.  Turner,  58'  Ga.  114. 

[b]  Authority  Limited  by  Stipula- 
tion.— When  a  consent  order  is  taken 
allowing  the  judge  to  decide  the  cause 
within  thirty  days  from  the  date  of 
the  order,  time  is  of  the  essence  of 
the  consent,  and  a  judgment  rendered 
in  chambers  after  the  time  allowed 
had  expired  was  coram  non  judice  and 
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void.      Patterson    r.    Hendrix,     72     Ga. 
204. 

[e]  Consent  may  be  inferred  from 
the  acts  of  the  parties.  Shenamloah 
Nat.  Bank  r.  Read,  86  Iowa  130,  53  N. 
W.  96;  Babcock  v.  Wolf,  70  Iowa  676, 
23  N.  W.  490;  Mvcrs  r.  Funk,  51  Iowa 
92,  50  N.  W.  72;  Havward  r.  Fisher, 
78  Neb.  364,  110  N.  W.  984;  Hansen 
f.  Bergquist,  9  Neb.  269,  2  N.  W.  858. 

69.  Colo.— Filley  r.  Cody,  4  Colo. 
109.  Ga.— Sapp  f.  Williamson,  128  Ga. 
743,  58  S.  E.  447.  HI.- Blair  r.  Read- 
ing, 99  111.  600;  Bruce  v.  Doolittle,  81 
111.  103.  Ind.— Backer  v.  Eble,  144  lud. 
287,  43  N.  E.  233;  Pond  f.  Simons,  17 
Ind.  App.  84,  45  N.  E.  48,  46  N.  E. 
1;')3  (construing  Illinois  practice).  Kan. 
Earls  r.  Earls,  27  Kan.  538.  La.— Hor- 
nnndez  v.  James,  23  La.  Ann.  4S3. 
Okla.— Dunn  v.  Carrier,  40  Okla.  214, 
l;!5  Pac.  337;  Irwin  r.  Irwin,  2  Okla. 
180,  37  Pac.  54S.  Va.— Tyson  v.  Glaize, 
23   Gratt.    (64  Va.)    799. 

[a]  An  agreement  that  the  cause 
may  be  hoard  in  vacation,  not  sufficient 
to  authorize  rendition  of  jmlgniont  in 
vacation.     Blair  r.  Reading,  99  Til.  600. 

70.  Rendition  in  vacation,  see  supra, 
X,   A,   3,    .1. 

71.  Ariz. — Meade  r.  Scribner,  10 
Ariz.  33,  85  Pac.  729.  Cal.— Smith  v. 
Chichester,  1  Cal.  409.  Conn.— Rich- 
ards 7-.  Wav,  Kirbv  269.  la.— Grable 
V.  State,  2  G.  Gr.  559.  Compare,  State 
V.  Knight,  19  Iowa  94.  N.  C— Ferrell 
7-.  Hales,  119  N.  C.  199,  25  S.  E.  8'21. 
Okla. — Lookabaugh  7'.  O'Keene  Hard- 
ware &  Imp.  Co.,  25  Okla.  474,  106 
Pac.  844;  Irwin  v.  Irwin,  2  Okla.  180, 
37  Pac.   548. 

As  to  terms  of  court  and  their  dura- 
tion, see  the  title  "Courts." 

[a]  Exception  in  Some  Cases. — A 
judge  has  no  power  to  render  judg- 
ment after  the  expiration  of  the  term 
of  court  without  the  consent  of  the 
parties,  except  in  cases  where  the  law 
clothes  him  with  jurisdiction  at  cham- 
bers.    Hardin  v.  Ray,  89  N.  C.  364. 

[b]  In  Connecticut  (1)  by  statute, 
a  trial  unfinished  at  the  expiration  of 
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taken,  a  judgment  may  be  legally  rendered  as  of  the  original  term," 
provided,  of  course,  that  the  adjournment  is  not  forbidden  by  or  is 
pursuant  to  statute/^  When  the  court  has  the  cause  under  advisement 
at  the  expiration  of  the  term,  judgment  may  be  rendered  as  of  the 
subsequent  term  at  which  the  court  acted/* 

f .  Presumption  as  to  Time  of  Rendition.  —  At  common  law,  it  was 
presumed  that  all  judgments  M'ere  rendered  on  the  first  day  of  the 
termj^    And  this  is  the  rule  which  has  been  followed  in  some  of  the 


a  term  of  court,  may  be  continued  and 
judgment  rendered  before  the  close  of 
the  next  term;  but  a  judgment  rendered 
after  the  close  of  the  latter  term  is 
irregular  and  erroneous,  unless  rendered 
with  the  express  or  implied  consent  of 
both  parties.  Lawrence  v.  Cannavan, 
76  Conn.  303,  56  Atl.  556.  (2)  When 
a  cause  is  taken  under  advisement,  it 
is  continued  upon  the  dockets  of  suc- 
ceeding terms,  and  is  in  a  sense  under 
the  control  of  the  several  judges  hold- 
ing them,  and  if  for  any  reason  the 
judge  who  tried  the  cause  becomes,  un- 
able or  does  not  render  any  judgment 
therein,  the  court,  at  any  one  of  those 
terms  will,  upon  being  informed  of  the 
fact,  if  it  deems  such  course  necessary 
to  the  due  administration  of  justice,  re- 
sume control  of  such  cause,  hear  it  and 
render  judgment  therein  as  if  no  trial 
thereof  had  previously  commenced. 
Sturdevant  r.  Stanton,  47  Conn.  579. 

[c]  In  Indiana  when  the  trial  of 
the  ease  is  in  progress  when  the  term 
ends  it  may  be  continued  beyond  such 
time  and  judgment  rendered.  In  such 
cases  the  term  is  deemed  not  to  end 
until  the  cause  has  been  fully  disposed 
of.  Watts  V.  Watts,  176  Ind.  334,  95 
N.  E.   1107. 

72.  Mechanics  Bank  of  Alexandria 
V.  Withers,  6  Wheat.  (U.  S.)  106,  5 
L  ed.  217;  Eoudebush  v.  Eay,  3  Mont. 
188;  Mayne  v.  Creighton,  3  Mont.  108; 
Higley  v.  Gilmer,  3  Mont.  90. 

[a]  That  the  judge  has  in  the  mean- 
time held  another  term  of  court  in  a 
different  county  is  not,  in  the  absence 
of  statute,  material.  Higley  v.  Gilmer, 
3  Mont.  90. 

[b]  When  a  court  is  without  power 
to  adjourn  a  term  of  court  to  a  date 
subsequent  to  the  opening  of  a  new 
term,  a  judgment  rendered  at  such  ad- 
journed term  is  void.  Coulson  v.  State, 
13  Ga.  App.  148,  78  S.  E.  1108. 

73.  See  generally  6  Standard  Proc. 
31,  39. 

74.  U.  S.— Abraham  v.  Levy,  72  Fed. . 


124,  18  C.  C.  A.  469.  Ariz.— Mead  v. 
Scribner,  10  Ariz.  33,  85  Pac.  729.  Conn. 
Sturdevant  r.  Stanton,  47  Conn.  579. 
Ind. — Hufford  v.  Lewis,  29  Ind.  App. 
202,  64  N.  E.  99.  la.— Eeed  v.  Lane,  96 
Iowa  454,  65  N.  W.  380;  Trulock  v. 
Merte,  72  Iowa  510,  34  N.  W.  307. 
Kan. — Tarpenning  v.  Cannon,  28  Kan. 
665. 

[a]  This  is  also  the  rule  when  a 
cause  is  continued,  for  decision,  as  by 
curia  advisare  vult.  Ala.- — Charles  v. 
State,  3  Port.  440.  111.— Ditch  v.  Shurt- 
leff  College,  8  111.  App.  294.  Kan. 
Tarpenning  v.  Cannon,  28  Kan.  665. 
Ohio. — Lyons  v.  Geddes,  8  Ohio  Dec. 
(Eeprint)   197,  6  W.  L.  B.  247. 

[b]  When  a  verdict  was  returned 
at  the  .January  term  and  a  motion  for 
a  new  trial  filed  at  the  same  term  and 
overruled  at  the  March  term,  a  judg- 
ment rendered  at  the  September  term 
is  not  invalid,  it  being  presumed  in 
the  absence  of  some  showing  to  the 
contrary  that  the  cause  was  regularly 
continued  until  such  time.  Hufford  V. 
Lewis,   29   Ind.   App.   202,   64   N.   E.   99. 

[c]  In  Mississippi  when  the  cause 
is  taken  under  advisement,  judgment 
cannot  be  rendered  in  vacation,  but 
must  be  given  at  the  next  term  after 
the  submission  of  the  case.  Wilson  V. 
Eodewald,  61  Miss.  228.  But  see  Abra- 
ham V.  Levy,  72  Fed.  124,  18  C.  C.  A. 
469. 

[d]  In  New  Jersey  if  judgment  be 
continued  by  curia  advisare  vult  and 
be  not  given  until  the  term  succeeding 
that  at  which  the  verdict  was  rendered, 
the  judgment  must  be  entered  and 
signed  as  of  such  succeeding  term. 
Thorpe  v.  Corwin,  20  N.  J.  L.  311. 

75.  Under  the  common  law  (1)  it 
was  the  general  rule  that  all  judgments 
rendered  during  the  term  relate  back 
to  the  first  day  of  the  term,  so  that 
no  priority  as  between  them  could  be 
claimed.  Anderson  v.  Tuck,  33  Md. 
225;  Porchester  v.  Petrie,  3  Douglas 
261,  99  Eng.  Reprint  644.      (2)   By  the 
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states,'^^  though  in  others  the  judgment  is  considered  rendered  on  the 
last  day  of  the  term,  unless  a  special  judgment  be  entered."  But  the 
general  rule  now  is  to  give  to  a  judgment  the  exact  date  of  its  ren- 
dition.''^ 

4.  Place  of  Rendition."^  —  a.  PUce  Appointed  by  Law.  —  A  judg- 
ment must  ordinarily  be  rendered  at  the  place  appointed  by  law,  as 
a  judgment  rendered  at  a  place  other  than  that  so  appointed  is  void.^° 
Unless  otherwise  provided  by  statute,  judgment  must  be  rendered  in 
the  county  where  the  case  is  pending.^^    But  there  is  authority  to  the 


statute  of  frauds,  this  was  changed  so 
that  the  judgment  only  became  ef- 
fective from  the  date  of  signing.  Under 
the  practice  at  present,  even  in  juris- 
dictions where  the  judgment  is  not 
signed,  the  date  of  rendition  is  entered 
on  the  docltet  and  is  a  part  of  the 
judgment  itself.  Anderson  v.  Tuck,  33 
Md.  225.  And  see  Wright  V.  Mills,  4 
H.  &  N.   (Eng.)  488. 

[a]  "It  is  a  settled  rule  of  the 
English  law,  that  all  terms  of  their 
courts  are  considered  as  one  day,  and 
all  judgments  rendered  during  any  one 
session  are  treated  as  rendered  on  the 
same  day, — the  first  day  of  the  term. 
This  was  with  them  only  a  fiction, 
sometimes  regretted,  but  followed  be- 
cause of  its  antiquity.  Heapy  r.  Par- 
vis,  6  T.  E.  368;  Bragner  r.  Longmead, 
7  T.  E.  20.  This  fiction,  however,  was 
never  allowed  to  prevail  over  the  sub- 
stantial equities  of  outsiders."  Powe 
V.  McLeod,  76  Ala.  418. 

76.  Withers  v.  Carter,  4  Gratt.  (45 
Va.)   407. 

[a]  The  rule  of  court  in  North 
Carolina,  that  all  judgments  docketed 
during  the  term  shall  be  held  and 
deemed  to  be  docketed  on  the  first  day 
of  the  term,  is  simply  an  afiirmance  of 
the  common-law  rule.  Norwood  v. 
Thorp,  64  N.  C.  682.  See  also  Farley 
V.  Lea,  20  N.  C.  169. 

77.  Me. — Chase  v.  Oilman,  15  Me. 
64.  Mass. — Hildreth  r.  Thompson,  16 
Mass.  191;  Portland  Bank  v.  Maine 
Bank,  11  Mass.  204.  N.  H.— Haynes  v. 
Thorn,  28  N.  H.  386;  Lovell  f.  Sabin, 
15  N.  H.  29.  Vt.— Bradish  v.  State,  35 
Vt.  452;  Day  v.  Lamb,  7  Vt.  426;  Hoar 
f.  Jail  Delivery  Comrs.,  2  Vt.  402. 

78.  Powe  V.  McLeod,  76  Ala.  418; 
Ex  'parte  Dillard,  68  Ala.  594;  Alabama 
Coal,  etc.  Co.  v.  State,  54  Ala.  36; 
Quinn  v.  Wiswall,  7  Ala.  645;  Pope  V. 
Brandon,  2  Stew.  401;  Morgan  t.  Sims, 
26   Ga.   283. 

[a]     When  it  does  not  appear  from 
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the  record  on  what  day  judgment  was 
rendered,  and  when  the  court  adjourned 
(if  necessary  to  sustain  a  judgment) 
an  appellate  court  will  intend  that  it 
continued  in  session  up  to  the  latest 
period  authorized  by  law.  Sauford  & 
Carter  v.  Eichardson,  1  Ala.  182. 

79.  Justice's  judgment,  see  the  title 
"Justices  of  the  Peace." 

80.  Cooper  r.  American  Central  lus. 
Co.,  3  Colo.  318;  Dalton  v.  Libby,  9 
Nev.    192. 

[a]  Temporary  Place  of  Holding 
Court. — Thouyli  ordinarily  a  judgment 
cannot  be  rendered  except  at  a  place 
appointed  by  law,  still  the  law  does 
not  require  impossibilities;  and  where 
all  the  houses  in  the  county  seat  in- 
cluding tlie  place  where  court  was  held 
are  destroyed  by  fire,  a  judgment  ren- 
dered at  a  place  temporarily  used  for 
liolding  court  is  valid.  Herndon  v. 
Hawkins,  65  Mo.   265. 

[b]  When  the  statute  is  silent  as 
to  the  place  where  the  probate  court 
must  be  held,  the  court  may  sit  any- 
where in  the  county  and  the  judgments 
rendered  are  valid.  Le  Grange  v.  Ward, 
11   Ohio   257. 

[c]  Error  as  to  Proper  County  Seat. 
When  a  court  is  mistaken  in  liis  con- 
clusions as  to  which  of  two  places  is 
the  legal  county  seat,  the  judgments 
rendered  by  him  at  the  place  which 
he  believed  to  be  the  county  seat  are 
valid.     Eobinson  t.  Moore,   25  111.   118. 

81.  Conover  v.  Wright,  3  Neb. 
(Unof.)  211,  91  N.  W.  545  (judgment 
rendered  in  county  other  than  that  in 
which  case  is  tried  is  invalid);  Dunu 
r.  Carrier,  40  Okla.  214,  135  Pac.  337; 
Lookabaugh  v.  O'Keene  Hdw.  &  Imp. 
Co.,  25  Okla.  474,  106  Pac.  844.  See 
also  Horn  v.  Miller,  20  Neb.  98,  29 
N.  W.  260. 

[a]  A  judge  sitting  at  chambers  in 
one  county  has  no  authority  to  direct 
judgment  in  a  cause  pending  in  an- 
other county.     The   order   is  voi3,  not- 
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effect  that  a  judgment  is  not  irregular  because  the  decree  or  order 
therefor  is  signed  outside  of  the  county  wherein  the  cause  is  tried.^^ 

Decision  in  Wrong  Judicial  District.  — Where  owing  to  a  change  in  ju- 
dicial districts  a  judgment  has  been  inadvertently  rendered  in  the 
wrong  district,  such  judgment  is  at  most  only  voidable.®^ 

b.  Open  Session  of  Court.  —  It  is  the  rule  in  some  jurisdictions 
that  judgment  must  be  rendered  in  open  court,  and  cannot  be  rendered 
at  chambers.^* 


withstanding  it  appear  from  the  record 
that  the  act  was  done  in  open  court  in 
the  county  in  which  the  action  was 
pending.  Scott  v.  Watkins,  25  Colo. 
App.  340,  138  Pac.  432. 

[b]  Judgment  rendered  in  a  county 
other  than  that  in  the  venue  of  the 
action  is  laid,  though  without  the  con- 
sent of  the  parties,  is  a  mere  irregular- 
ity. In  re  Ellis,  55  Minn.  401,  56  N, 
W.  1056;  Spiehler  v.  Asiel,  83  Hun  223, 
31  N.  Y.  Supp.  584.  Compare,  Southern 
By.  Co.  V.  Brock,  115  Ga.  721,  42 
S.  E.  65;  Thaxter  v.  Weston,  2  Mass. 
445. 

[c]  By  consent  of  the  parties,  a 
judgment  may  be  rendered  in  a  county 
other  than  that  in  which  the  action  is 
ponding.  Clark  v.  Crompton  &  Knowles 
Loom  Wks.,  150  N.  C.  789,  64  S.  E. 
180;  Clark  v.  Saco-Pettee  Mach.  Co., 
150  N.  C.  372,  64  S.  E.  178;  McDowell 
i\  McDowell,  92  N.  C.  227. 

82.  Estudillo  V.  Security  L.  &  Tr. 
Co.,  158  Cal.  66,  109  Pac.  884;  Walter 
V.  Merced  Academy  Assn.,  126  Cal.  582, 
59  Pac.  136.  See  also  Sublett  v.  Gard- 
ner, 144  Ky.  190,  137  S.  W.  864. 

83.  Bruegger  v.  Cartier,  20  N.  D.  72, 
126  N.  W.  491. 

84.  Colo.— Scott  V.  Stutheit,  21  Colo. 
App.  28,  121  Pac.  151.  N.  J.— Clark  v. 
Eead,  5  N.  J.  L.  486;  Penn  v.  Weeks, 
2  N.  J.  L.  141.  N.  Y.— Aymar  v.  Chace, 
12  Barb.  301.  S.  C— Atlantic  Coast 
Line  E.  Co.  v.  Moise,  85  S.  C.  530,  67 
S.  E.  785;  Lyles  r.  Bolles,  8  S.  C.  258. 
Tex. — Aiken  v.  Carroll,  37  Tex.  78; 
West  r.  Keeton,  17  Tex.  Civ.  App.  139, 
42  S.  W.  1034. 

See  also  Scott  v.  Watkins,  25  Colo. 
App.  340,  138  Pac.  432;  Horn  r.  Miller, 
20  Neb.  98,  29  N.  W.  260.  Compare, 
Meisenheimer  f.  Meisenheimer,  55 
Wash.  32,  42,  104  Pac.  159. 

[a]  In  Louisiana  it  is  essential  that 
a  judgment  rendered  should  be  read  in 
open  court.  Eichardson  v.  Turner,  52 
La.  Ann.  1613,  28  So.  158;  Woodlief 
v.  Logan,  50  La.  Ann.  438,  23  So.  716; 


State  V.  Judges  Fourth  Cir.  Ct.  of  Ap- 
peals, 48  La.  Ann.  905,  19  So.  932; 
Ex  parte  Gay,  20  La.  Ann,  176.  And 
in  application  to  set  aside  a  judgment 
because  it  was  rendered  in  chambers, 
the  applicant  must  deny  under  oath 
that  either  he  or  his  counsel  consented 
that  the  judgment  might  be  so  ren- 
dered.    Eust  V.  Faust,  15  La.  Ann.  477. 

[b]  In  Nebraska  the  statute  does 
not  authorize  a  judge  to  render  a  judg- 
ment or  decree  foreclosing  a  mechanic  's 
lien  at  chambers.  Conover  v.  Wright, 
3   Neb.   (Unof.)    211,  91  N.  W.   545. 

[c]  In  South  Carolina,  because  of 
statute  a  circuit  judge  is  without  pow- 
er to  pass  a  fiual  order  for  judgment  on 
the  merits  at  chambers.  See  Atlantic 
Coast  Line  E.  E.  Co.  v.  Moise,  85  S.  C. 
530,  67  S.  E.  785,  citing  Segars  v.  Par- 
rctt,  54  S.  C.  1,  31  S.  E.  677;  Simma 
r.  Phillips,  46  S.  C.  149,  24  S.  E.  97; 
Hornesby  ;;.  Burdell,  9  S.  C.  303.  See 
also  Lyles  v.  Bolles,  8  S.  C.  258. 

[d_]  In  Washington,  a  judgment  is 
not  improperly  rendered  in  a  non  jury 
case,  because  the  cause  was  heard  and 
judgment  rendered  in  chambers  instead 
of  in  the  court  room  sitting  as  a  court, 
the  ju<lge  having  jurisdiction  of  the 
subject-matter  and  the  day  being  one 
for  the  transaction  of  the  business  of 
the  court.  Meisenheimer  v.  Meisen- 
heimer, 55  Wash.  32,  104  Pac.  159. 

[e]  Cause  Tried  at  Chambers. — When 
the  court  has  jurisdiction  of  the  parties 
and  subject-matter  and  a  cause  is  tried 
at  chambers  by  consent  of  the  parties 
the  judgment  rendered  would  not  "for 
that  reason  necessarily  be  void  in  tlie 
absolute  sense,"  and  will  be  sustained 
on  collateral  attack.  Ex  parte  Bennett, 
44  Cal.    84. 

[f]  To  give  effect  to  a  trial  by 
stipulation  at  chambers,  the  stipulation 
must  contain  provision  for  the  ren- 
dition of  judgment  on  the  finding  of 
the  judge  in  open  court.  Hills  v. 
Passage,  21  Wis.  294.  Compare,  Dins- 
more   V.    Smith,    17   Wis.    20;    Beach   v. 
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5.     Plurality  of  Judgments.  —  Unless  otherwise  provided  by  statute, 
but  one  judgment  can  ordinarily  be  rendered  in  a  eause.^°     When, 


Beckwith,    13    "Wis.    21.      See    generally  I 
the  titles   "Stipulations;"    "Trial." 

85.  Cal. — Stockton,  etc.  Works  v. 
Glen's  Falls  Ins.  Co.,  98  Cal.  557, 
33  Pac.  633;  Street  v.  Hazzard,  27 
Cal.  App.  263,  149  Pac.  770.  Colo. 
Tootle  V.  Cook,  4  Colo.  App.  Ill, 
35  Pac.  193.  D.  C.  —  Overland 
Washington  Motor  Co.  f.  Alexander,  43 
App.  Cas.  282.  111. — Morrison  f.  City 
of  Chicago,  142  111.  660,  32  N.  E.  172; 
Gould  r.  Sternburg,  69  111.  531;  Tosetti 
Brewg.  Co.  v.  Wagner,  168  HI.  App.  27; 
Brewer  v.  Christian,  9  111.  App.  57.  But 
see  Mester  Coal  Co.  v.  Pope,  155  111. 
App.  667,  that,  under  §55  of  the  Prac- 
tice Act  two  judgments  may  be  ren- 
dered when  the  defendant  by  an  affi- 
davit of  merits  or  defense  admits  to 
be  due  and  owing  a  part  of  the  amount 
which  plaintiff  claims.  la. — Seevers  r. 
Cleveland  Coal  Co.,  158  Iowa  574,  138 
N.  W.  793.  Ky.— Smith  v.  Belmont  & 
Nelson  Iron  Co.,  11  Bush  390;  Harris 
V.  Beaven,  11  Bush  254;  Bethel  v. 
Bethel,  6  Bush  65;  Kennedy  v.  Ald- 
ridge,  5  B.  Mon.  141,  144;  Allen  V. 
Beal,  3  A.  K.  Marsh.  554;  Shepherd  r. 
Harvey,  19  Ky.  L.  Rep.  1478,  43  S.  W. 
456;  Brown  r.  Vancleave,  13  Ky.  L. 
Rep.  462.  Mo.— Mann  r.  Doerr,  2"22 
Mo.  1,  121  S.  W.  86;  Mc Adams  V.  Mc- 
Henrv,  22  Mo.  413;  Dunnevant  V.  Mock- 
soud,"  122  Mo.  App.  428,  99  S.  W.  515; 
Murphy  v.  De  France,  23  Mo.  App.  337. 
N.  Y.-^Aebv  v.  Rapelyea,  1  Hill  371; 
La  Forge  r.  Chilson,  3  Sandf.  752; 
Savre  r.  Progressive  Constr.  &  Log  Co., 
159  App.  Div.  799,  144  N.  Y.  Supp. 
897;  Delano  v.  Rice,  26  Misc.  502,  57 
N  Y.  Supp.  678;  Holler  v.  Apa,  18 
N.  Y.  Supp.  588.  Pa.— O'Xeal  v.  O'Neal, 
4  Watts  &  S.  130.  Wash.— Wagner  v. 
Northern  Life  Ins.  Co.,  70  Wash.  210, 
126  Pac.  434;  Buffalo  Pitts  Co.  r.  Doar- 
ing,  37  Wash.  501,  79  Pac.  1104.  W.  Va. 
^nos  r.  Stansburv,  18  W.  Va.  477; 
Tinvder  r.  Snvder,  9  W.  Va.  415.  Wis. 
Egaard  r.  Dahlke,  109  Wis.  306,  85  N. 
W.  369;  Adkins  r.  Loucks,  107  Wis. 
587,  83  N.  W.  934;  Heindhausen  r. 
Bond,  36  Wis.  29;  Phillips  v.  Geesland, 
2  Finn.  120,  1  Chand.  57. 

See  also  infra,  X,  B,  7,  and  the 
following:  Cal. — Darlington  V.  Butler, 
8  Cal.  App.  448,  86  Pac.  194.  Fla. 
State    r.   .Tacksonville   Pom.  R.   Co.,   16 
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Fla.'  708.  Kan.— West  r.  Ela,  42  Kan. 
334,  21  Pac.  1043.  La.— Hennen  i: 
Wood,  16  La.  Ann.  263.  Mo.— Smith  v. 
Kiene,  231  Mo.  215,  132  S.  W.  1052; 
Stone  V.  Perkins,  217  Mo.  586,  117  S. 
W.  717.  N.  J.— Cottentin  r.  Mever,  80 
N.  J.  L.  52,  76  Atl.  341.  Pa.— Con- 
rad r.  Commercial  Mut.  Ins.  Co.,  81* 
Pa.   66. 

Compare,  Plummet  v.  Park,  62  Neb. 
665,  87  N.  W.  534;  Hoe  v.  Sanborn,  24 
How.  Pr.  (N.  Y.)   26. 

[a]  "At  common  law  but  one  final 
judgment  could  be  rendered  in  a  single 
cause  of  action  between  the  same 
parties.  This  is  the  rule  generally  fol- 
lowed in  this  country  in  the  absence 
of  any  rule  or  statute  to  the  con- 
trary." Overland  Washington  Motor 
Co.  V.  Alexander,  43  App.  Cas.  (D.  C.) 
282. 

[b]  When  an  original  and  cross- 
suit  are  tried  together,  but  one  judg- 
ment should  V>e  rendered.  Simpson  V. 
McKay,   3   Thomp.   &   C.    (N.   Y.)    65. 

[c]  When  several  causes  of  action 
are  separately  stated,  there  should  bo 
a  verdict  as  to  each  cause  of  action, 
and  these  all  be  blended  in  the  one 
judgment.  ^looney  v.  Kennett,  19  ]\Io. 
551.  See  also  Seay  v.  Sanders,  88  Mo. 
App.  478. 

[d]  When  the  judgment  entered  is  a 
nullity,  a  comi)lete  and  final  judgment 
mav  be  thereafter  rendered.  Bludworth 
r.  Poole,  21  Tex.  Civ.  App.  551,  53 
S.  W.   717. 

[e]  Where  the  judgment  roll  shows 
two  judgments,  and  the  record  is  silent 
in  reference  to  the  reason  therefor,  the 
later  in  point  of  time  must  be  deemed 
the  true  and  final  judgment  in  the 
case.  Haese  v.  Heitzeg,  159  Cal.  569, 
114  Pac.  816;  Galvin  v.  Palmer,  134 
Cal.  426,  66  Pac.  572;  Von  Schmidt  v. 
Von  Schmidt,  104  Cal.  547,  38  Pac. 
361;  Paige  r.  Roeding,  96  Cal.  388,  3i 
Pac.  264. 

[f]  When  Additional  Judgment  Re- 
quired.— Ordinarily  there  should  be  but 
one  final  judgment  in  a  case,  but  when 
upon  a  separate  trial  between  certain 
of  the  parties  judgment  is  rendered 
which  is  final  as  to  them  but  does  not 
dispose  of  the  case  as  to  the  remaining 
parties,  more  than  one  judgment  file 
may    be    required.      This    may   al&d    be 
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however,  there  are  separate  actions  which  are  for  convenience  heard 
together,  a  separate  judgment  should  be  rendered  in  each  case.**' 

When  two  defendants  are  sued  jointly,  there  should  be  but  one  .judg- 
ment, though  the  verdict  is  against  one  and  in  favor  of  the  other.*^ 
But  the  statutes  sometimes  permit  the  rendition  of  separate  judgments 
against  different  defendants  when  their  lialjility  is  several  or  joint  and 
several.*®  Several  judgments  are  also  proper  in  cases  where  the 
liability  of  each  defendant  differs  in  extent.*^  "When  in  an  action 
against  joint  tort  feasors  judgment  is  recovered  against  both,  and  a 
new  trial  is  granted  to  one,  of  them,  a  separate  judgment  for  a  different 
amount  may  be  rendered  against  him.^'^ 

6.  Compelling  Rendition.  —  In  a  proper  case  the  rendition  of  judg- 
ment may  be  compelled  by  writ  of  mandate.^^ 


necessary  when  the  final  judgment  is 
reversed  or  modified  as  the  result  of 
an  appeal  or  writ  of  error,  or  when 
a  supplemental  judgment  is  rendered 
in  certain  proceedings.  Cos  t\  Me- 
Clure,  73  Conn.  486,  47  Atl.  757. 

86.  ni.— Kitter  v.  The  People,  25 
111.  27.  N.  Y.— New  York  Security,  etc. 
Co.  t'.  S|iratoga  &  Light  Co.,  88  Hun 
569,  34  N.  Y.  Supp.  890,  affirmed,  157 
N.  Y.  689,  51  N.  E.  1092.  S.  C— Bogan 
V.  Sprott,  37  S.  C.  605,  16  S.  E.  35. 

See  also  American  Steel  &  Wire  Co 
V.  Tynan,  183  Fed.  949,  106  C.  C.  A. 
289. 

[a]  "Ordinarily,  where  separate  ac- 
tions are  brought,  each  proceeds  to  an 
appropriate  judgment  upon  the  record. 
There  may  be  cases,  where  an  action 
is  brought  to  restrain  the  prosecution 
of  another  then  pending,  and  where 
the  relief  prayed  for  is  granted,  in 
which  a  single  judgment,  ...  is 
proper.  ...  As  a  matter  of  con- 
venience, it  may  be  proper  where  cases 
are  practically  tried  together,  .  .  . 
that  a  single  decision  and  order  for 
judgment  in  both  cases  should  be  ren- 
dered, but  on  such  decision  and  order 
separate  judgments  should  be  entered." 
New  York  Security  Co.  v.  Saratoga  Gas 
Co.,  88  Hun  569,  595,  596,  34  N.  Y. 
Supp.  890. 

[b]  When  actions  are  consolidated 
by  order  of  court,  there  should  be  but 
one  judgment.  Willamette,  etc.  Mfg. 
Co.  V.  Los  Angeles  College  Co.,  94  Cal. 
229,  29  Pac.  629.  See  generally  5 
Standard  Proc.   276. 

[c]  When  two  causes,  one  sounding 
in  tort  and  the  other  in  contract  are 
tried  together,  separate  judgments  may 
be  rendered  in  each.     Keep  v.  Indian- 


apolis &  St.  L.  E.  Co.,  3  McCrary  302, 
10    Fed.    454. 

87.  It  is  error  to  render  two  several 
judgments.  Hundhausen  v.  Bond,  36 
Wis.  29. 

88.  U.  S.— Berry  v.  St.  Louis  &  S.  F. 
R.  Co.,  118  Fed.  911.  Colo.— Irwine  v. 
Wood,  7  Colo.  477,  4  Pac.  783,  several 
judgment  are  proper  and  may  in  some 
cases  be  necessary  whenever  a  several 
suit  might  have  been  brought.  Ind. 
Corneille  v.  PfeifPer,  26  Ind.  App.  62, 
59  N.  E.  188.  But  see  Lawrence  v. 
Beecher,  116  Ind.  312,  19  N.  E.  143; 
Pollvek  r.  Glazier,  20  Ind.  262.  Kan. 
Gen.  St.,  1901,  §4845.  Ky.— Saad  v. 
Brown,  144  Ky.  178,  137  S.  W.  834, 
35  L.  R.  A.  (N.  S.)  1165.  Mass.— Cos- 
tigan  V.  Lunt,  104  Mass.  217.  Ohio. 
Hempy  v.  Ransom,  33  Ohio  St.  312; 
Cloon  V.  City  Insurance  Co.,  1  Handy 
32.  Pa.— City  of  Philadelphia  v.  Sec- 
ond &  Third  Sts.  Pass.  Ry.  Co.,  2  Pa. 
Dist.  705.  See  also  Stedman  i\  Poterie, 
139  Pa.  100,  21  Atl.  219;  Drake  r.  Ir- 
vine, 10  Pa.  Co.  Ct.  486.  S.  C— Trim- 
mier  v.  Thomson,  10  S.  C.  164.  Wis. 
Van  Ness  v.  Corkins,  12  Wis.  186. 

See  also  Arthur  v.  Griswold,  60  N. 
Y.  143;  Knapp  r.  Mills,  20  Tex.  123; 
and  infra,  XI,  K,  2  and  3. 

[a]  In  New  York  the  statute  per- 
mits a  several  judgment  whenever  a 
several  suit  might  have  been  brought. 
Parker  i:  Jackson,  16  Barb.  (N.  Y.) 
33. 

89.  Irwine  v.  Wood,  7  Colo.  477,  4 
Pac.  783;  City  Savings  Bank  v.  Whittle, 
63  N.  H.  587.  See  infra,  XI,  K,  2 
and  3. 

90.  Dawson  v.  Schloss,  93  Cal.  194, 
29  Pac.  31. 

91.  U.  S.— Life  &  Fire  Ins.  Co.  v. 
Adams,  9  Pet.  573,  9  L.  ed.  234.     N.  M. 
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B.  Entry  of  Judgment.^^^  —  1.  Generally.  —  The  entry  of  judg- 
ment is  clearly  distinguishable  from  its  rendition;^-  the  latter  as 
hereinbefore  indicated  being  a  judicial  act,^^  while  the  former 
is  a  purely  clerical  or  ministerial  act.^^     It  consists  of  placing  the 


Territory  v.  Ortiz,  1  N.  M.  5.  Utah. 
Benson  v.  Eitchie,  44  Utah  59,  138  Pac. 
136. 

See  generally  the  title  "Mandamus." 

[a]  This  is  especially  so  when  tha 
act  to  be  performed  by  the  judge  is 
merely  ministerial,  as  where  he  is  to 
enter  judgment  in  conformity  to  a  gen- 
eral verdict.  Carwile  v.  Cameron,  102 
Tex.  171,  114  S.  W.  100;  Lloyd  v. 
Brinck,  35  Tex.  1. 

[b]  When  Writ  Improper.— A  writ 
of  mandate  will  not  issue  to  compel 
the  rendition  of  a  particular  form  of 
judgment.  U.  S. — Life  &  Fire  Ins.  Co. 
of  N.  Y.  r.  Adams,  9  Pet.  573,  9  L. 
ed.  234.  Mont.— State  v.  District  Court 
Silver  Bow  Countv,  44  Mont.  318,  119 
Pac.  1103.  N.  M.— Territory  v.  Ortiz, 
1  N.  M.  5.  Utah. — Benson  v.  Eitchie, 
44  Utah  59,  138  Pac.  136. 

911/2.  Entry  of  decrees,  see  6  Stand- 
ard Proc.  780. 

92.  See  supra,  X,  A,  1,  note  32. 

93.  See  supra,  X,  A,  1,  g. 

94.  U.  S.— Slicer  v.  Bank  of  Pitts- 
burg, 16  How.  571,  14  L.  ed.  1063. 
Ariz. — Meade  v.  Scribner,  10  Ariz.  33, 
85  Pac.  729.  Cal.— Old  Settlers  Inv. 
Co.  V.  White,  158  Cal.  236,  110  Pac. 
922;  City  and  County  of  San  Francisco 
V.  Brown,  153  Cal.  644,  96  Pac.  281; 
First  Nat.  Bank  v.  Dusv,  110  Cal.  69,  42 
Pac.  476;  Holt  f.  Holt,  107  Cal.  258, 
40  Pkc,  390;  San  Joaquin  L.  &  W.  Co. 
V.  West,  99  Cal.  345,  33  Pac.  928;  Mar- 
shall V.  Tavlor,  97  Cal.  422,  32  Pac. 
515;  Crim  r.  Kessing,  89  Cal.  478,  23 
Am.  St.  Eep.  491;  Kelly  v.  Van  Austin, 
17  Cal.  564  (judgment  by  default) ; 
Hoover  v.  Lester,  16  Cal.  App.  151,  116 
Pac.  382;  Baum  v.  Eoper,  1  Cal.  App. 
435,  82  Pac.  390.  Colo.— Sieber  v. 
Frink,  7  Colo.  148,  2  Pac.  901.  D.  C. 
Hutchinson  v.  Brown,  8  App.  Cas.  157. 
m.— Blatchford  v.  Newberry,  100  111. 
484;  American  Exch.  Nat.  Bank  r.  Mox- 
ley,  50  111.  App.  314.  Ind. — Jaqua  v. 
Harkins,  40  Ind.  App.  639,  82  N.  E. 
920.  la.— Puekett  v.  Guenther,  142 
Iowa  35,  120  N.  W.  123;  Burke  v. 
Burke,  142  Iowa  206,  119  N.  W.  129. 
Kan. — Columbus  Water  Wks.  Co.  v. 
Columbus,  46  Kan.  666,  26  Pac.  1046. 
Ky. — Montgomery    r.    Viers,     130    Ky. 
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694,  114  S.  W.  251.  La.— State  v.  Judge 
of  Civil  District  Court,  128  La.  914, 
55  So.  574.  Mass. — Washington  Nat. 
Bank  v.  Williams,  188  Mass.  103,  74 
N.  W.  470.  Minn. — Eamaley  v.  Eam- 
aley,  69  Minn.  491,  72  N.  W.  694.  Mo. 
State  f.  Goodrich,  159  Mo.  App.  422, 
140  S.  W.  629;  Kansas  City  Pump  Co. 
V.  Jones,  126  Mo.  App.  536,  104  S.  W. 
1136.  Mont. — State  r.  District  Court 
of  First  .Judicial  Dist.,  42  Mont.  170, 
111  Pac.  731.  Nev.— Central  Trust  Co. 
of  Cal.  V.  Holmes  Min.  Co.,  30  Nev. 
437,  97  Pac.  390;  Berry  v.  Equitable 
Gold  Min.  Co.,  29  Nev.  451,  91  Pac. 
537;  Kehoe  v.  Blethen,  10  Nev.  445; 
Cal.  S.  Tel.  Co.  v.  Patterson,  1  Nev. 
150.  N,  y.— Collins  V.  Davis,  114  N.  Y. 
Supp.  792;  Dalton  v.  Loughlin,  4  Abb. 
N.  C.  187;  Pinkney  v.  Childs,  15  Abb. 
Pr.  137,  note.  N.  D. — Crane  v.  First 
Nat.  Bank,  28  N.  D.  268,  144  N.  W. 
90.  Ohio.— I^Iiller  v.  Albright,  12  Ohio 
Cir.  Ct.  533,  5  Ohio  Cir.  Dec.  585;  Cin- 
cinnati Hotel  Co.  r.  Central  Tr.  &  S.  D. 
Co.,  11  Ohio  Dec.  (Eeprint)  255,  25 
W.  L.  B.  375.  Okla.— De  Watterville 
V.  Sims,  146  Pac.  224;  Hirsh  r.  Twy- 
ford,  40  Okla.  220,  139  Pac.  313.  Ore. 
In.  re  Young's  Estate,  59  Ore.  348,  116 
Pac.  95,  1060.  C!.  D.— Locke  v.  Hub- 
bard, 9  S.  D.  364,  69  N.  W.  588.  Tex. 
Coleman  v.  Zapp,  105  Tex.  491,  151 
S.  W.  1040;  Burns  V.  Skelton,  29  Tex. 
Civ.  ■  App.  453,  68  S.  W.  527.  Utah. 
Utah  Assn.,  etc.  v.  Bowman,  38  Utah 
326,  113  Pac.  63,  Ann.  Cas.  1913B,  334. 
Wash. — Paich  r.  Northern  Pac.  Ey.  Co., 
86  Wash.  379,  150  Pac.  814;  Forsyth  V. 
Dow,  81  Wash.  137,  142  Pac.  490. 
W.  Va.— State  r.  Blair,  63  W.  Va.  635, 
60  S.  E.  795.  Wyo.— Bertagnolli  Bros. 
V.  Bertagnolli,  148  Pac.  374. 

[a]  The  clerk  has  no  judicial  power 
to  enter  a  judgment.  Livingston  Coun- 
ty B.  &  L.  Assn.  r.  Keach,  213  111. 
.59,  72  N.  E.  769.  But  the  entry  of 
judgment  by  him  especially  in  default 
cases  is  to  be  taken  as  the  action  of 
the  court.  Dillon  v.  Porter,  36  Minn. 
341,  31   N.  W.   56.     Sec  supra,  \. 

[b]  "If  the  trial  has  been  had  by 
the  court,  judgment  must  be  entered  by 
the  clerk,  in  conformity  to  the  decision 
of  the  cou'-t-  immediately  upon  the  fiJ- 
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judgment  on  record,  or,  in  other  words  enrolling  or  recording  it,"^ 


ing  of  such  decision."  Hoover  v.  Les- 
ter, 16  Cal.  App.  151,  116  Pac.  382. 

[c]  The  entry  of  the  judgment  of 
an  appellate  court  is  a  mere  ministerial 
duty  imposed  by  the  statute  upon  the 
clerk  of  the  lower  court.  McMillan 
V.  Eichards,  12  Cal.  467;  Mayor  of 
Marysville  v.  Buchanan,  3  Cal.  212; 
State  V.  District  Court  of  First  Ju- 
dicial District,  42  Mont.  170,  111  Pac. 
731;  Kimpton  v.  Jubilee  Placer  Miu. 
Co.,  22  Mont.  107,  55  Pac.  918. 

95.  Cal. — Foss  v.  Johnstone,  158  Cal. 
119,  110  Pac.  294.  Ga.— Powell  v.  Perry, 
68  Ga.  417.  HI.— Blatchford  v.  New- 
berry, 100  111.  484;  Hunter  V.  Empire. 
State  Surety  Co.,  191  HI.  App.  634. 
Kan. — Columbus  Water  Wks.  Co.  v. 
Columbus,  46  Kan.  666,  26  Pac.  1046. 
Minn. — Maurin  v.  Cairnes,  71  Minn.  308, 
74  N.  W.  139.  Mont.— State  v.  District 
Court,  42  Mont.  170,  111  Pac.  731. 
N.  C— See  Davis  v.  Shaver,  61  N.  C. 
18,  91  Am.  Dec.  92.  Ohio.— Coe  v.  Erb, 
59  Ohio  St.  259,  52  N.  E.  640.  Okla. 
De  Watterville  v.  Sims,  146  Pac.  224. 
Tex.— Coleman  v.  Zapp,  105  Tex.  491, 
151  S.  W.  1040;  Burns  V.  Skelton,  29 
Tex.  Civ.  App.  453,  68  S.  W.  527. 

[a]  ''The  entry  of  judgment  ordi- 
narily consists  of  the  ministerial  act  of 
spreading  the  same  upon  the  proper 
judgment  record  or  writing  it  at  large 
in  the  book  of  judgments."  De  Wat- 
terville V.  Sims    (Okla.),  146  Pac.  224. 

[b]  To  take  a  judgment  is  not  to 
enter  it.  Uhe  f.  Chicago,  M.  &  St.  P. 
Ky.  Co.,  4  S.  D.  505,  57  N.  W.  484. 

[c]  "A  judgment  is  not  what  is 
entered,  but  what  is  ordered  and  con- 
sidered." State  V.  Blair,  63  W.  Va. 
635,  60  S.  E,  795. 

[d]  The  entry  of  a  judgment  pre- 
supposed the  existence  of  a  judgment 
having  been  rendered.  Gray  v.  Palmer, 
28   Cal.  416. 

[e]  The  entry  of  the  judgment  is 
what  makes  the  judgment  a  record. 
Foss  V.  Johnstone,  158  Cal.  119,  110 
Pac.  294. 

[f]  An  order  of  the  judge  on  his 
docket  is  not  an  entry  of  the  judgment. 
Edwards  v.  Evans,  61  111.  492. 

[g]  In  California  (1)  the  entry  of 
judgment  consists  of  recording  it  in 
the  judgment  book  required  to  be  kept 
by  the  clerk.  Wilson  v.  Durkee,  20 
Cal.  App.  492,  129  Pac.  617.     (2)  There- 


j  upon  the  judgment  roll  is  made  up  and 

[immediately  after  the  filing  of  the  roll 

j  the   clerk   makes   the  proper   entries   in 

:  the     "  docket ' '     kept     by     him.       This 

I  "docket"    is    not    the    book    in    which 

judgments   are  to   be   "entered."      Old 

Settlers  Inv.  Co.  v.  White,  158  Cal.  236, 

110  Pac.  922. 

[h]  In  New  York  the  statute  (Code 
Civ.  Proc,  §1236)  provides  that  the 
judgment  shall  be  signed  by  the  clerk 
and  filed  in  his  office;  such  signing  and 
filing  constitutes  the  entry  of  the  judg- 
ment. -Selley  v.  Irish  Industrial  E.  & 
A.  Co.,  102  N.  Y.  Supp.  1006. 

[i]  The  filing  of  a  decision  by  the 
general  term  of  the  supreme  court  af- 
firming a  judgment  on  condition  that 
plaintiff  stipulate  to  reduce  the  amount, 
is  not  an  entry  of  judgment,  the  memo- 
randum being  merely  authority  on 
which  the  clerk  may  enter  the  judg- 
ment.    Knapp  V.  Eociie,  82  N.  Y.  366. 

[j]  Under  the  South  Dakota  statute 
(Comp.  Laws,  §5102)  providing  that  a 
judgment  "shall  be  entered  in  the 
judgment  book,"  a  judgment  so  entered 
is  the  original  judgment,  and  a  form 
of  judgment  signed  by  the  judge  is 
only  an  order  for  judgment.  Locke  V. 
Hubbard,  9  S.  D.  364,  69  N.  W.  588. 

[k]  A  decree  though  signed  and  ap- 
proved by  the  judge  and  placed  on  file 
is  not  a  final  adjudication  until  record- 
ed. King  V.  Dickson,  114  Iowa  160,  86 
N.  W.  263. 

[1]  An  order  of  the  judge  on  his 
docket  for  judgment  on  the  verdict  of 
a  jury,  not  entered  upon  the  record,  is 
not  a  judgment.  Edwards  v.  Evans,  61 
111.  492. 

[m]  A  lien  docket  is  not  the  record 
of  judgments,  but  only  their  essential 
index;  and  the  entry  in  the  lien  docket 
does  not  make  the  judgment,  but  only 
refers  to  one  supposedly  made.  Fer- 
guson V.  Staver,   40   Pa.   213. 

[n]  Admiralty. — The  words  "entry 
of  judgment"  in  the  rules  of  the 
United  States  district  court  in  admiral- 
ty "mean,  entry  of  the  judgment  or 
decree  on  the  stipulation,  and  not  the 
entry  of  the  main  decree  in  the  cause." 
The  Belle,  5  Ben.  57,  3  Fed.  Cas.  No. 
1,270. 

[o]  Surrender  of  Evidence  of  Debt. 
In  some  jurisdictions  judgment  will  not 
be  entered  unless  the  evidence  of  the 
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and  this  act  is  ordinarily  performed  by  the  clerk    of    the    court.^^ 
2.     Necessity  for  Entry.  —  Although  there  is  authority  to  the  con- 
trary,^ the  general  rule  is  that  until  the  judgment  is  entered  on  the 
record  it  is  not  capable  of  being  docketed  or  enforced.^  But  as  between 


debt  which  was  merged  into  the  judg- 
ment be  produced  and  cancelled.  Utah 
Commercial  &  Sav.  Bank  V.  Fox,  44 
Utah  32.-?,  140  Pac.  660. 

96.  Gal.— In  re  Cook,  77  Cal.  220,  17 
Pac.  923,  19  Pac.  431,  1  L.  E.  A. 
567;  Hoorer  v.  Lester,  16  Cal. 
App.  151,  116  Pac.  382;  Baum  v.  Roper, 
1  Cal.  App.  435,  82  Pac.  390.  D.  C, 
Hutchinson  r.  Brown,  8  App.  Cas.  157. 
Ind. — Chissom  v.  Barbour,  100  Ind.  1; 
Reily  v.  Burton,  71  Ind.  118.  Kan. 
State  V.  Linderholm,  90  Kan.  489,  135 
Pac.  564.  Ky. — Montgomery  V.  Viers, 
130  Ky.  694,  114  S.  W.  251.  N.  Y. 
Heineman  f.  Waterbury,  5  Bosw.  686. 
N.  D.— Crane  v.  First  Nat.  Bank,  26  N. 
D.  268,  144  N.  W.  96.  Okla.— Hirsh  v. 
Twyford,  40  Okla.  220,  139  Pac.  313; 
Boynton  v.  Crockett,  12  Okla.  57,  69 
Pac.  869. 

[a]  That  the  entry  (1)  is  by  a 
deputy  clerk  and  not  by  the  clerk  in 
person  does  not  aflfect  its  validity. 
John  V.  Fritchey,  39  Md.  258;  State 
ex  rel.  Kickbush  r.  Hoeflinger,  35  Wis. 
393.  (2)  This  is  also  true  of  a  .judg- 
ment entered  by  one  who  was  acting 
for  the  clerk  in  his  absence,  though  not 
a  regularly  appointed  deputy.  King  f. 
Belcher,  30  S.  C.  381,  g~S.  E'  359. 

[b]  It  is  the  duty  of  the  clerk  to 
make  a  true  record  of  the  judgment. 
The  entry  of  the  judgment  does  not 
depend  upon  the  whim  or  caprice  of 
an  attorney  upon  one  side  or  the  other 
of  a  cause  or  upon  the  failure  of  the 
attorneys  on  opposing  sides  to  agree  to 
the  form  of  the  judgment.  State  v. 
Linderholm,  90  Kan.  489,  135  Pac.  564. 

[c]  Place  of  Making  Entry. — When, 
by  written  consent  of  the  attorneys 
filed  in  the  case,  the  amount  for  which 
judgment  is  to  be  entered  is  specified, 
and  the  order  of  the  judge  to  make 
the  entry  accordingly  is  made  in  open 
court,  the  mere  fact  that  the  entries 
were  not  made  in  the  court  room,  but 
in  the  clerk  's  office,  does  not  invalidate 
the  judgment.  Johns  V.  Fritchey,  39 
Md.  258. 

1.     Ark.— Chatfield     v.    Jarratt,    108 
Ark.    523,    158    S.    W.     146;     Ex     parte 
Morton,   69    Ark.     48,     60     S.     W.     307. 
Cal. — Los  Angeles  County  Bank  v.  Ray- 
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nor,  61  Cal.  145;  Nolte  v.  Nolte,  21  Cal. 
App.  Dee.  797;  Foster  r.  Young,  20  Cal. 
App.  Dec.  939;  Baum  f.  Roper,  1  Cal. 
App.  435,  82  Pac.  390.  And  see  Peo- 
ple V.  Petit,  266  111.  628,  107  N.  E. 
830;  Otto  r.  Long,  144  Cal.  144,  77 
Pac.  885;  Bell  r.  Staacke,  137  Cal.  307, 
70  Pac.  171.  la. — See  Burke  v.  Burkft, 
142  Iowa  206,  119  N.  W.  129  (save  for 
some  statute,  entry  of  record  is  not  in- 
dispensable to  a  judgment,  though  a 
judgment  is  essential  to  the  validity  of 
an  entry). 

[a]  Neither  Entry  Nor  Docketing 
Is  Necessary  to  the  Enforcement  of  a 
Judgment. — These  are  ministerial  acts 
the  first  of  which  is  required  to  be 
done  for  putting  in  motion  the  right 
of  appeal  from  the  judgment  itself 
and  of  limiting  the  time  within  which 
the  right  may  be  exercised,  or  in  which 
the  judgment  may  be  enforced,  and  the 
other,  for  the  purpose  of  creating  a 
lien  by  the  judgment  upon  the  real 
property  of  the  debtor.  But  neither  is 
necessary  for  the  issuance  of  an  execu- 
tion upon  a  judgment  which  has  been 
dulv  rendered.  Los  Angeles  County 
Bank  v.  Raynor,  61    Cal.   145. 

[b]  A  proceeding  to  determine  heir- 
ship (Code  Civ.  Proc,  §1664)  is  a  spe- 
cial proceeding  and  not  a  civil  action, 
and  the  final  determination  while  hav- 
ing features  in  common  with  a  judg- 
ment, is  not  a  judgment  in  a  civil 
action.  The  final  order  or  decree  in 
such  a  proceeding  need  not  be  entered 
in  the  judgment  book.  In  re  Blythe, 
110  Cal.'  226.  42  Pac.  641. 

2.  U.  S. — ]\rahoney  Min.  Co.  V.  An- 
glo-Californian  Bank,'  104  U.  S.  192,  26 
L.  ed.  707;  Gunn  r.  Plant,  94  U.  S. 
664,  24  L.  ed.  304;  In  re  Borg,  184  Fed. 
6-10.  Ala. — Wvnn  r.  MeCranev,  156  Ala. 
630,  46  So.  8.54.  Cal.— City  and  County 
of  San  Francisco  v.  Brown,  153  Cal. 
644,  96  Pac.  281;  Broder  V.  Conklin,  98 
Cal.  360,  33  Pac.  211;  Condee  r.  Bar- 
ton, 62  Cal.  1;  Wilson  v.  Durkee,  20 
Cal.  App.  492,  129  Pac.  617;  Hoover 
r.  Letter,  16  Cal.  App.  151,  116  Pac. 
382;  June  r.  Superior  Court,  16  Cal. 
App.  126,  116  Pac.  293.  Fla.— Pitts- 
burg Steel  Co.  r.  Streetv,  60  Fla.  183. 
53  So.  505.     lU.— Horn  v.  Metzger,  234 
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the  parti-es  it  is  held  that  the  judgment  is  not  deprived  of  any  of  its 
force  or  validity  by  reason  of  the  failure  of  the  clerk  to  enter  sarae.^ 
Entry  of  the  judgment,  however,  is  essential  before  the  judgment  roll 


111.  240,  84  N.  E.  893;  Edwards  t: 
Evans,  61  111.  492.  la.— Sievertsen  v. 
Paxton-Eckman  Chemical  Co.,  160  Iowa 
662,  133  N.  W.  744,  142  N.  W.  424; 
Stutsman  v.  Sharpless,  125  Iowa  335, 
101  N.  W.  105;  King  v.  Dickson,  114 
Iowa  160,  86  N.  W.  263;  Callanan  v. 
Votruba,    104   Iowa   672,   74   N.   W.    13, 

65  Am.  St.  Rep.  538,  40  L.  E.  A.  375. 
Ky.— Ewell  v.  Jackson,  129  Ky.  214, 
110  S.  W.  860.  La.— Dorsey  v.  Hills, 
4  La.  Ann.  106.  N.  Y.— 1  Code  Eep. 
(N.  S.)  Ill;  Stevens  v.  Central  Nat. 
Bank,  162  N.  Y.  253,  56  N.  E.  628; 
Knapp  r.  Eoche,  82  N.  Y.  366;  Lentil- 
hon  V.  New  York,  3  Sandf.  721;  Led- 
better  v.  Mandell,  124  App.  Div.  854, 
109  N.  Y.  Supp.  602.  N.  H.—In  re 
Weber,  4  N.  D.  119,  59  N.  W.  523; 
Gould  V.  Duluth,  etc.  El.  Co.,  3  N.  D. 
96,  54  N.  W.  316.  S.  D.— Locke  r.  Hub- 
bard, 9  S.  D.  364,  69  N.  W.  588.  Tex. 
Green  v.  White,  IS  Tex.  Civ.  App.  509, 
45  S.  W.  389.  Wash.— Cline  Piano  Co. 
V.  Sherwood,  57  Wash.  239,  106  Pae. 
742;   Quareles  v.  Seattle,  26  Wash.  226, 

66  Pae.  389.  And  see  Paich  v.  North- 
ern Pac.  Ey.  Co.,  86  Wash.  379,  150 
Pae.  814.  Can. — In  re  Joyce,  6  Mani- 
toba 281. 

[a]  Entry  in  Judgment  Book, 
Though  a  judgment  roll  is  filed  and 
contains  what  purports  to  be  a  copy 
of  the  judgment,  there  is  no  judgment 
until  it  is  entered  in  the  judgment 
book.  Maurin  v.  Cairnes,  71  Minn.  308, 
74  N.  W.  139. 

[b]  Decree  and  Judgment  Distin- 
guished.— Under  the  old  practice,  and 
in  the  absence  of  statute  it  seems  that 
there  was  a  radical  difference  between 
the  entries  of  judgments  and  decrees. 
A  judgment  can  speak  but  by  the  rec- 
ord, while  a  decree  takes  effect  im- 
mediately after  being  pronounced  by 
the  court.  Its  enrollment  adds  nothing 
to  its  force.  Burke  r.  Burke,  142  Iowa 
206,  119  N.  W.  129.  See  also  Butler 
V.  Lee,  1  Abb.  Dec.  (N.  Y.)  279,  3 
Keyes  70,  33  How.  Pr.  251.  But  see 
Horn  V.  Metzger,  234  111.  240,  84  N.  E. 
893. 

[c]  Judgment  Inchoate  Until  Entry. 
"The  requirement  that  all  judgments 
must  be  entered  on  the  journal  carries 
the  implication  that  until  that  is  done 


the  judgment  is  inchoate  only;  it  is 
incomplete.  Though  possessing  the 
character  of  potentiality  it  lacks  the 
character  of  actuality,  and  hence  is 
without  probative  force."  Coe  v.  Erb, 
59  Ohio  St.  259,  263,  52  N.  E.  640. 
To  same  effect  Eldridge  v.  Barrere,  74 
Ohio  St.  389,  78  N.  E.  516.  Compare, 
Newnam  v.  Cincinnati,  18  Ohio  323,  331. 
[d]  When  the  judgment  is  filed  by 
the  clerk  it  becomes  effective  as  a 
judgment.  The  fact  that  the  clerk 
fails  to  actually  transcribe  it  on  the 
journal  does  not  avoid  the  judgment. 
Quareles  v.  Seattle,  26  Wash.  226,  66 
Pac.  389.  See  also  as  to  judgments 
in  municipal  courts  in  New  York  City, 
Electric  Carriage  C.  &  S.  Co.  v.  Her- 
man, 67  Misc.  394,  123  N.  Y.  Supp. 
231. 

3.  Ark.— Chatfield  v.  Jarratt,  108 
Ark.  523,  158  S.  W.  146.  Cal.— Wilson 
V.  Durkee,  20  Cal.  App.  492,  129  Pac. 
617.  Ga.— Bridges  v.  Thomas,  50  Ga. 
378.  ni.— Chicago  Gt.  Western  E.  E. 
Co.  V.  Ashelford,  268  111.  87,  108  N.  E. 
761;  People  v.  Petit,  266  111.  628,  107 
N.  E.  830.  Mo.— State  r.  Goodrich,  l.^y 
Mo.  App.  422,  140  S.  W.  629.  Okla. 
Cockrell  v.  Schmitt,  20  Okla.  207,  94 
Pac.  521.  Wash. — Paich  v.  Northern 
Pac.  Ey.  Co.,  86  Wash.  379,  150  Pac. 
814. 

[a]  The  failure  of  the  clerk  to  enter 
the  judgment  does  not  take  away  or 
delay  the  effect  of  the  adjudication,  ex- 
cept where  some  statute  expressly  or 
by  implication  so  provides.  Otto  V. 
Long,  144  Cal.  144,  77  Pac.  885. 

[b]  Where  in  the  lower  and  appel- 
late courts  counsel  on  both  sides  have 
treated  the  verdict  as  serving  the  office 
of  judgment,  any  objection  on  account 
of  the  failure  to  enter  up  judgment 
may  be  considered  as  waived.  Webster 
V.  Dundee  Mtg.  &  Tr.  Co.,  93  Ga.  278, 
20   S.  E.   310. 

[c]  The  statutes  governing  the  en- 
try of  judgments  are  merely  directory 
to  effect  notice  and  not  to  enable  the 
parties  to  avoid  the  consequences  of 
judicial  proceedings.  Connor  v.  McCoy, 
83  S.  C.  165,  65  S.  E.  257. 

[d]  The  judgment  becomes  effective 
when  it  is  pronounced  by  the  judge  in 
court,  and  not  from  the  date  of  entry. 
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can  be  made  up  ;^  nor  may  an  appeal  be  taken  from  a  judgment  until 
after  its  entry.^ 

3.  Basis  of  or  Prerequisites  to  Entry.*^  —  a.  Authority  or  Order. 
(I.)  Generally.  —  The  authority  of  the  clerk  to  enter  the  judgment  must 
appear  from  the  judgment  roll.''  Judgment  cannot  be  entered  without 
an  order  or  authority,  actual  or  constructive  from  the  judge,  to  make 
the  entry.^    This,  however,  does  not  prevent  the  entry  of  judgment  by 


Lang  V.  Victoria  City,  6  Brit.  Col.  104. 
Holtby  V.  Hodgson,  24  Q.  B.  Div.  107; 
Salaman  v.  Warner  (1891),  1  Q.  B,  734; 
In  re  Eisca  Coal  Co.,  31  L.  J.  Ch.  (N. 
S.)   429. 

[e]  .Judgment  will  not  be  reversed 
because  the  clerk  failed  to  enter  it. 
Hubbell  r.  Claiinon,  13  La.  494. 

[f]  Naturalization  Proceeding. 
When  judgment  has  been  rendered  ad- 
mitting an  alien  to  citizenship  the  fact 
that  the  cleric  issue  a  naturalization 
certificate  before  the  signing  and  enTry 
of  the  judgment  does  not  make  the 
proceeding  void.  United  States  v. 
Stotter,  180  Fed.  910. 

4.  See  the  title  "Judgment  Bec- 
ords. ' ' 

5.  The  time  to  appeal  dates  from 
the  entry  of  judgment,  before  which  no 
right  of  appeal  exists.  Cal. — Los  An- 
geles County  Bank  v.  Eaynor,  61  Cal. 
145.  la. — Sicvertsen  r.  Paxton-Eek- 
man  Chem.  Co.,  160  Iowa  662,  133  N. 
W.  744,  142  N.  W.  424;  Stutsman  v. 
Sharpless,  125  Iowa  335,  101  N.  W.  105. 
Okla. — Schriebar  v.  State,  6  Okla.  Crim. 
119,  116  Pac.  348.  Te^:.— Trotti  r.  Kin- 
near    (Tex.   Civ.   App.),   144  S.  W.   326. 

See  also  2  Standard  Proc.  156,  305, 
362. 

[a]  Appeal  Before  Judgment  En- 
tered.— Until  judgment  is  entered  the 
trial  court  retains  complete  jurisdiction 
of  the  case,  of  which  it  cannot  be 
divested  by  an  unauthorized  appeal. 
If  the  attention  of  the  appellate  court 
be  called  to  the  fact  that  it  had  be- 
fore it  an  appeal  from  a  judgment 
which  had  never  been  entered  the  ap- 
peal will  be  dismissed  and  the  lower 
court  may  enter  the  judgment  regard- 
less of  the  attempted  appeal.  An  af- 
firmance of  the  supposed  judgment  on 
appeal  will  not  change  the  rule  above 
stated  the  appellate  court  never  hav- 
ing acquired  jurisdiction.  Brady  v. 
Burke,  90  Cal.  1,  27  Pac.  52.  See  also 
2  Standard  Proc.   148. 

6.  Rendition  as  prerequisite  to  en- 
try, see  supra,  X,  A. 
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7.  Martin  v.  Barnhart,  39  111.  9; 
Thomas  v.  Tanner,  14  How.  Pr.  (N.  Y.) 
426. 

8.  U.  S.— Eehfeld  v.  Baltimore  &  O. 
E.  Co.,  187  Fed.  810,  109  C.  C.  A.  570. 
Cal.— Old  Settlers'  Inv.  Co.  v.  White, 
158  Cal.  236,  110  Pac.  922;  Crane  v. 
Hirshf elder,  17  Cal.  582;  Kelly  v.  Van 
Austin,  17  Cal.  565;  Stearns  v.  Aguirre, 
7  Cal.  443.  Fla. — Cosmopolitan  Fire 
Ins.  Co.  V.  Boatwright,  59  Fla.  232,  51 
So.  540.  Md.— Lee  r.  Carrolton  S.  &  L. 
Assn.,  58  Md.  301;  Carrolton  Sav.  &  L. 
Assn.  v.  Kerngood,  51  J\ld.  416;  Truett 
V.  Legg,  32  Md.  147.  Mass. — See  Far- 
ris  V.  St.  Paul's  Baptist  Church,  220 
Mass.  356,  107  N.  E.  955.  Mich.— Good- 
speed  r.  Smith,  101  Mich.  688,  126  N. 
W.  975,  17  Dot.  Leg.  N.  424.  Mo. 
Kansas  Citv  Pump  Co.  v.  Jones,  126 
Mo.  App.  536.  104  S.  W.  1136.  Neb. 
Nuckolls  7-.  Irwin,  2  Neb.  60.  Nev. 
Berry  r.  Equitable  Gold  Min.  Co.,  29 
Nev.  451,  91  Pac.  537.  N.  Y.— Edinger 
r.  McAvoy,  134  App.  Div.  869,  119  N. 
Y.  Supp.  327;  Van  Nostrand  r.  Van 
Nostrand,  125  App.  Div.  718,  110  N.  Y. 
Supp.  142,  126  App.  Div.  926,  110  N. 
Y.  Supp.  665;  Straus  r.  Guilhou,  80 
App.  Div.  50,  80  N.  Y.  Supp.  180; 
]VIaicas  v.  Leonv,  50  Hun  178,  2  N.  Y. 
Supp.  831.  N.  "D.- Gould  r.  Duluth  & 
Dakota  El.  Co.,  3  N.  D.  96,  54  N.  W. 
316.  Wis. — Stahl  r.  Gotzenberger,  45 
Wis.    121. 

[a]  "All  judgments  presume  an  or- 
der of  court  for  their  entry."  Mayor 
of  Frostburg  v.  Tiddv,  63  Md.  514, 
519. 

[b]  In  the  federal  courts  the  rules 
as  to  the  entry  of  judgment  are  con- 
trolled by  the  United  States  statutes 
and  the  practice  of  the  United  States 
courts.  Alder  v.  Edenborn,  198  Fed. 
928.  See  generally  the  title  "United 
States  Courts." 

[c]  A  minute  entry  by  the  clerk  on 
the  record  of  a  criminal  prosecution, 
without  an  order  of  court,  is  unauthor- 
ized  and    ineffective    for   any   purpose. 
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confession  without  there  being  an  action  actually  pending,^  nor  does 


Doekstader  v.  People,  43  Colo.  437,  97 
Pac.   254. 

[d]  Forfeited  Recognizances.  —  In 
New  York  by  statute  it  is  provided 
that  upon  forfeitvire  of  a  recognizance 
the  recognizance  with  a  certified  copy 
of  the  order  forfeiting  the  same  shall 
be  filed  by  the  district  attorney  in  the 
office  of  the  clerk  of  the  county  who 
is  thereupon  required  to  doclcet  the 
same  in  the  book  kept  by  him  for  dock- 
eting judgments.  The  duties  imposed 
upon  the  district  attorney  and  the  coun- 
ty clerk  are  mandatory.  People  V. 
Cowan,  146  N.  Y.  348,  41  N.  E.  26; 
People  V.  Quigg,  59  N.  Y.  83;  People 
V.  Bellando,  137  App.  Div.  777,  783,  122 
N.  Y.  Supp.  543,  affirmed,  92  N.  E. 
1095   (opinion  of  Scott,  J.). 

[e]  In  Maryland  the  clerk  is  author- 
ized by  statute  (Act  1890)  to  enter  any 
judgment  which  under  the  code  of  1888 
the  judge  was  authorized  to  order  him 
to  enter.  Tyrrell  v.  Hilton,  92  Md. 
176,  188,  48  Atl.  55. 

[f]  In  New  York  a  certified  copy 
of  an  order  of  the  appellate  division 
modifying  a  judgment  must  be  annexed 
to  the  record  transmitted  to  the  clerk 
of  the  supreme  court  and  on  this  order 
the  clerk  musj;  enter  judgment  as  pre- 
scribed by  §1355,  Code  Civ.  Proc. 
Jackson  v.  Smith,  154  App.  Div.  883, 
138  N.  Y.  Supp.  914. 

[g]  Under  a  conditional  order  of  the 
court,  the  clerk  has  the  power  (1)  to 
enter  judgment  upon  proof  of  non- 
compliance with  the  order.  Hanna  v. 
Dexter,  15  Abb.  Pr.  (N.  Y.)  135.  (2) 
But  where  an  order  is  made  sustaining 
a  denuirrer  to  a  complaint  but  giving 
leave  to  plaintiff  to  amend  his  com- 
plaint within  twenty  days,  it  does  not 
authorize  the  clerk  to  enter  a  judg- 
ment on  such  order  in  the  event  of 
failure  to  comply  with  the  condition, 
without  being  directed  to  do  so  by  the 
court.  Bode  v.  New  England  Invest. 
Co.,  1  N.  D.  121,  45  N.  W.  197. 

[h]  Eminent  Domain. —  (1)  Under 
the  Idaho  statutes  judgment  condemn- 
ing the  land  should  not  be  entered 
until  the  award  of  compensation  has 
been  paid.  It  is,  however,  proper  to 
enter  a  personal  judgment  for  the 
amount  of  the  award  rendered  by  the 
jury.  Weiser  Valley  L.  &  W.  Co.  r.  Ryan, 
190  Fed.  425,  111  C.  C.  A.  229.  (2) 
Though  there  is  no  specific  authority  to 


enter  a  decree  or  a  final  judgment  on 
the  award  of  commissioners  in  eminent 
domain  proceedings,  such  authority  suf- 
ficiently exists  under  the  general  pro- 
vision conferring  all  necessary  power  on 
courts  or  judicial  officers  to  carry  the 
statutes  into  effect,  and  judgment  on 
the  award  may  be  entered  without  the 
necessity  of  a  trial  by  jury  and  entry 
of  judgment  on  the  verdict.  Pyle  V. 
Woods,  18  Idaho  674,  686,  111  Pac  674. 

[i]  In  an  equitable  action,  where 
the  court  by  its  written  conclusions  of 
law  on  file  in  the  action,  declares  a 
party  is  entitled  to  judgment  and  what 
judgment  he  is  entitled  to,  a  judgment 
entered  by  the  clerk  in  accordance  with 
such  decision  will  not  be  reversed  for 
want  of  a  formal  order  directing  its 
entry.  Seymour  r.  Laycock,  47  Wis. 
272,  2  N.  W.  297,  distinguishing  Stahl 
r.  Gotzenberger,  45  Wis.  121,  and 
Wadsworth   v.   Willard,   22   Wis.   238. 

[j]  In  Ohio  the  court  rule  requiring 
counsel  for  the  party  in  whose  favor 
a  judgment  is  rendered  to  present  a 
journal  entry  to  counsel  for  the  ad- 
verse party  for  his  approval  or  re- 
jection before  giving  the  same  to  the 
clerk  for  entry  does  not  apply  to  a 
case  where  no  counsel  has  appeared  and 
the  adverse  party  is  in  default.  Inter- 
state Life  Assur.  Co.  v.  Eaper,  78  Ohio 
St.  113,  84  N.  E.   754. 

[k]  In  Wisconsin  (1)  ''to  authorize 
the  entry  of  judgment  by  the  clerk,  an 
action  must  have  been  commenced  by 
personal  service  of  the  summons  and 
complaint,  or  of  the  summons;  or  the 
defendant  must  by  ansirer,  either  ex- 
]tressly  or  by  not  denying,  have  ad- 
mitted the  whole  or  some  part  of  the 
plaintiff's  claim  to  be  just;  in  vrhich 
case,  also,  at  least  five  days'  previous 
notice  of  the  intended  application  for 
judgment  must  have  been  gi\en  to  the 
defendant.  E.  S.,  eh.  132,  sec.  27,  subd. 
1  and  4.  In  no  other  case  can  the 
clerk  enter  a  judgment  without  ex- 
press direction  from  the  court,  a  judge, 
or  a  court  commissioner. ' '  Wadsworth 
V.  Willard,  22  Wis.  238.  (2)  An  ap- 
pearance by  a  defendant  is  equivalent 
to  personal  service  and  will  authorize 
the  entry  of  judgment  by  default  in  a 
proper  case  without  api^lication  to  the 
court.     Egan   v.  Sengpiel,  46  Wis.   703. 

9.  Manson  v.  Eawlings,  112  Va.  384, 
71  S.  E.  564;  Saunders  V.  Lipscomb,  90 
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it  preclude  the  right  of  the  clerk  to  enter  judgment  in  certain  actions 
upon  a  default  for  failure  to  answer.^"  A  judgment  entered  by  the 
clerk  without  authority  may  be  vacated  at  any  time."  The  clerk  must 
enter  the  judgment  in  accordance  with  the  judgment  rendered  or  the 
order  for  judgment  and  cannot  include  anything  not  thereby  author- 
ized.^^  Unless  there  be  a  general  order  directing  the  entry  of  judg- 
ment in  all  cases  ripe  for  judgment,  a  special  order  directing  judg- 


Va.  647,  19  S.  E.  450;  Sharlrack's 
Admr.  v.  Woolfolk,  32  Gratt.  (73  Va.) 
707;  Pickett  v.  Claiborne,  4  Call.  99. 
See  also  supra,  IV. 

10.  Hodgson  f.  Goodspeed,  60  Ore. 
1.  118  Pac.  167;  Hecia  Consol.  Gold 
Min.  Co.  r.  O'Neal,  23  N.  Y.  Code  Civ. 
Proc,  §143.  See  also  supra,  V;  and  6 
Standard  Proc.  828. 

[a]  This  is  a  purely  ministerial 
duty,  the  clerk  exercising  no  judicial 
functions.  Hodgdon  v.  Goodspeed,  60 
Ore.  1,  118  Pac.  167. 

[b]  "The  practice  of  allowing 
clerks  and  prothonotaries  to  enter  judg- 
ments by  default  and  on  confession  in 
vacation  without  direction  of  court  or 
judge  is  of  very  ancient  origin.  .  .  . 
It  now  prevails  in  many  states  where 
judgments  so  rendered  are  treated  as 
those  ordered  by  the  court."  When 
the  clerk  is  authorized  to  act  in  such 
capacity  his  action  is  the  action  of  the 
court,  he  in  such  instance  merely  enters 
in  form  the  inevitable  decision  of  the 
law,  resulting  from  certain  ascertained 
facts.  Miller  Brewing  Co.  r.  Capital 
Ins.  Co.,  Ill  Iowa  590,  82  N.  W.  1032, 
82  Am.  St.  Ecp.  529.  To  same  effect 
Cal. — Providence  Tool  Co.  v.  Prader,  32 
Cal.  634,  91  Am.  Dec.  598;  Bond  v. 
Pacheco,  30  Cal.  530.  Minn.— Heinrich 
r.  Englund,  34  Minn.  395,  26  N.  W. 
122;  Kipp  r.  Fullorton,  4  Minn.  473. 
Ore.— Crawford  r.  Board,  12  Ore.  447, 
8  Pac  537.  See  also  Frankfurth  v.  An- 
derson, 61  Wis.  107,  20  N.  W.  662; 
Washington  Nat.  Bank  r.  Williams,  188 
Mass.  103,  74  N.  E.  470. 

11.  U.  S.— Rehfeld  r.  Baltimore  &  O. 

B.  Co.,  187  Fed.  810,  109  C.  C.  A.  570; 
United  States  v.  McKnight,  1  Cranch  C. 

C.  84,  26  Fed.  Cas.  No.  15,695.  Cal. 
Wharton  v.  Harlan,  68  Cal.  422,  9  Pac. 
727.  Md. — Merrick  V.  Baltimore,  43 
Md    219. 

See  i7ifra,  XTV. 

[a]  ^  Statutes  limiting  the  time  with- 
in which  to  move  to  set  aside  a  judg- 
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ment  have  no  application.  Wharton  f. 
Harlan,  68  Cal.  422,  9  Pac.  727. 

12.  U.  S.— Robostelli  r.  New  York, 
etc.  R.  R.  Co.,  34  Fed.  507.  CaJ.— City 
and  County  of  San  Francisco  r.  Brown, 
153  Cal.  644,  96  Pac.  281.  Minn.— Rani- 
alev  r.  Ramalev,  69  Minn.  491,  72  N. 
W."  694.  Miss.— Claughton  r.  Black,  24 
Miss.  185.  Mo. — Kansas  Citv  Pump 
Co.  V.  Jones,  126  Mo.  App.  536,  104 
S.  W.  1136.  N.  Y.— Maldonado  V. 
Yglesias,  162  App.  Div.  1,  147  N.  Y. 
Supp.  2;  Van  Nostrand  v.  Van  Nos- 
trand,  125  App.  Div.  718,  110  N.  Y. 
Supp.  142,  126  App.  Div.  926,  110  N.  Y. 
Supp.  665;  Card  r.  Meincke,  70  Hun 
382,  24  N.  Y.  Supp.  375;  Brusie  r.  Peck 
Bros.  Co.,  62  Hun  248,  16  N.  Y.  Supp. 
645;  Paine  r.  Aldrich,  59  Hun  623,  13 
N.  Y.  Supp.  455,  36  N.  Y.  St.  999,  13 
N.  Y.  Supp.  455. 

fa]  Findings  Indicate  Judgment. 
Where  the  action  is  tried  by  the  court, 
the  findings  should  indicate  clearly  the 
character  of  the  judgment  to  be  en- 
tered; and  such  findings,  without  fur- 
ther direction  from  the  court  or  judge, 
will  authorize  the  entrv  of  judgment. 
Gould  r.  Duluth,  etc.  El."  Co.,  3  N.  D.  96, 
54  N.  W.  316.  See  also  Loeschigk  r.  Ad- 
dison, 3  Robt.  (N.  Y.)  331;  Chamber- 
lain V.  Dempsev,  14  Abb.  Pr.  (N.  Y.) 
241. 

[b]  An  erroneous  entry  upon  the 
court  calendar  of  the  word  "dis- 
missed," not  made  in  the  presence  of 
the  court  nor  in  consequence  of  its 
order  is  not  effective  as  a  final  judg- 
ment dismissing  the  case.  Lcdbetter 
r.  Mandell,  124  App.  Div.  854,  109  N. 
Y.   Supp.   602. 

fc]  In  a  contested  case  the  clerk  in 
making  up  the  final  record,  has  no 
authority  to  enter  a  judgment,  he  can 
only  transcribe  on  the  record  such  judg- 
ment as  was  entered  by  the  courts. 
Claughton  v.  Black,  24  Miss.  185. 

[d]  The  clerk  has  no  authority  to 
construe  the  orders  or  decisions  of  the 
court  and  has  no  authority  to  insert  in 
the  judgment  the  words  * '  upon  the  mer- 
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ment  to  be  entered  is  usually  required,"  No  special  form  of  order  is 
necessary,  so  long  as  the  intention  of  the  court  to  order  the  judgment 
is  plain  from  the  language  used.^^  When  an  order  of  court  is  required 
to  authorize  the  clerk  to  enter  judgment,  an  entry  by  him  without 


its"  notwithstanding  the  fact  that 
they  do  not  change  its  legal  effect. 
Maldonado  v.  Yglesias,  162,  App.  Div. 
1,  147  N.  Y.  Supp.  2. 

[e]  When  a  party  enters  a  judg- 
ment not  warranted  by  the  verdict,  the 
proper  remedy  is  by  an  appeal  to  the 
court  in  which  it  is  entered  to  correct 
the  record  or  vacate  the  erroneous  judg- 
ment. Piper  f.  Johnston,  12  Minn.  60; 
Eaton  r.  Caldwell,  3  Minn.  134. 

[f  ]  Erroneous  Entry  by  Clerk. — The 
court  may  correct  an  entry  made  by 
the  clerk  not  in  conformity  with  the 
judgment   rendered.      Electric    Carriage 

C.  &  S.  Co.  V.  Herman,  67  Misc.  394, 
123  N.  Y.  Supp.  231. 

[g]  When  the  entry  is  not  in  accord- 
ance with  the  court's  direction,  the 
practice  is  to  have  its  meaning  defin- 
itely determined  or  to  move  to  vacate 
the  entry.  Gersman'  v.  Levy,  58  Misc. 
174,  108  N.  Y.  Supp.  1107,  appeal  dis- 
missed, 126  App.  Div.  83,  110  N.  Y. 
Supp.    236. 

[h]  Change  by  Act  of  Parties. 
When  the  statute  requires  that  the 
clerk  include  interest  in  the  amount  of 
the  judgment  entered  by  him  upon  a 
verdict,  he  must  do  so  notwithstanding 
the  filing  of  a  waiver  by  the  person  in 
whose  favor  judgment  is  rendered.  Rob- 
cstelli  V.  New  York,  etc.  R.  R.  Co.,  34 
Fed.   507. 

[i]  Assessment  of  Damages. — ^Where 
the  damages  are  unliquidated,  no  judg- 
ment can  be  entered  until  thev  are  as- 
sessed. Stone  V.  Foley,  15  N.  Y.  St.  398. 

13.  City  of  Somerville  v.  Fiske,  137 
Mass.  91. 

[a]  The  entry  of  a  judgment  is  a 
mere  formal  matter  and  may  be  ord- 
ered by  the  court  without  notice  to  any- 
one. Long  V.  Stafford,  103  N.  Y.  274, 
8  N.  E.  522. 

[b]  A  judge  may  order  the  entry  of 
a  judgment  in  an  action  tried  before 
his  predecessor,  where  such  predecessor 
had  directed  the  reporter  to  take  down 
in  shorthand  the  findings  of  the  court 
and  its  conclusions  of  law,  and  the  suc- 
cessor in  office  may  adopt  such  findings 
and  conclusions  as  his  own  and  sign 
the    same.      Edmonds    v.    Riley,    15    S. 

D.  470,  90   N.  W.  139. 


[c]  In  an  action  at  law  the  verdict 
disposes  of  the  whole  case  and  judg- 
ment follows  as  a  matter  of  course. 
In  such  cases,  unless  a  different  order 
or  direction  be  made  by  the  court,  it  is 
implied  that  the  court  directs  judgment 
in  conformity  with  the  verdict  without 
any  formal  order  appearing  upon  the 
record.  But  in  equitable  actions,  the 
clerk  has  no  authority  to  enter  judg- 
ment until  the  court  has  in  some  way 
declared  what  the  nature  of  the  judg- 
ment shall  be  and  then  the  clerk  as 
the  mere  hand  of  the  court,  enters 
upon  the  records  the  judgment  so  de- 
clared. Stahl  V.  Gotzenberger,  45  Wis. 
12L 

[d]  In  Massachusetts  (1)  the  entry 
of  the  judgment  by  the  clerk  without 
a  special  order  of  the  court  is  in  ac- 
cordance with  the  statutes  and  the 
rvile  which  requires  the  entry  of  judg- 
ments under  the  general  order  of  the 
court  at  stated  times  in  all  cases  which 
are  ripe  for  judgment.  Rothschild  v. 
Knight,  176  Mass.  48,  afftnned,  184  U. 
S.  334,  22  Sup.  Ct.  391,  46  L.  ed.  573. 
(2)  But  when  a  judgment  is  not  en- 
tered at  such  a  stated  time,  a  special 
order  is  necessary,  and  the  clerk  has  no 
authority  to  enter  judgment  without  it. 
Washington  Nat.  Bank  r.  Williams,  188 
Mass.  103,  74  N.  W.  470. 

14.  Henlein  v.  Graham,  32  S.  C.  303, 
10  S.  E.  1012. 

[a]  Indefinite  Order. — In  an  action 
by  two  plaintiffs,  an  order  directing 
judgment  for  ' 'plaintiff,"  without  fur- 
ther designation,  is  too  indefinite.  Ault- 
man  v.  Wirth,  45  111.  App.  614. 

[b]  When  the  statute  requires  a 
specific  designation  when  costs  are 
awarded,  an  order  merely.  "Judgment 
for  the  defendants,  with  costs,"  is  not 
sufficient  to  authorize  the  entry  of  judg- 
ment. Reynolds  v.  Aetna  Life  Ins.  Co., 
6  App.  Div.  254,  39  N.  Y.  Supp.  885. 

[c]  No  particular  form  is  required 
in  the  proceedings  of  an  inferior  court 
to  render  its  order  a  judgment.  It  is 
sufficient  if  it  is  final.  .Johnson  V.  Gil- 
lett,  52  El.  358;  Wells  v.  Hogan,  1  El. 
337;  People  v.  Crowe,  130  111.  App.  349, 
353;  Brown  v.  Owens,  64  111.  App.  345. 
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such  order  is  a  usurpation  of  authority/^  and  in  such  cases  in  some 
jurisdictions  the  judgment  is  void,^^  though  in  others  such  a  judg- 
ment is  merely  erroneous  and  not  void.'^  There  is  no  prejudicial 
error  in  the  giving  of  two  orders  for  judgment  in  a  ease.^^ 

(II.)  Judgment  on  Verdict.    —Judgment   may  be  entered  on  the  ver- 
dict of  a  jury,  without  any  special  order  to  that  effect.^^ 


15.  Decker  v,  St.  Louis  &  S.  E.  Co., 
92  Mo.  App.  50;  Aspdeu's  Appeal,  24 
Pa.  182.  But  see  Seymour  v.  Laycock, 
47  "Wis.  272,  as  to  when  clerk  may  en- 
ter judgment  without  express  order. 

[a]  Unliquidated  Damages. — Under 
some  statutes  application  to  the  court 
is  necessary  when  the  action  is  for  un- 
liquidated damages.  In  re  Scharman, 
49  App.  Div.  278,  63  N.  Y.  Supp.  207. 

16.  Cal. — Lacoste  f.  Eastland,  117 
Cal.  673,  49  Pac.  1046;  Junkaus  r.  Ber- 
gin,  64  Cal.  203,  30  Pac.  627;  Kelly  r. 
Van  Austin,  17  Cal.  564;  Stearns  v. 
Aguirre,  7  Cal.  443.  Fla. — Cosmopoli- 
tan Fire  Ins.  Co.  r.  Boatwright,  59  Fla. 
232,  51  So.  540;  King  v.  Dekle,  53  Fla. 
940,  43  So.  586.  Md.— Lee  v.  Carrol- 
ton  Sav.  &  Loan  Asso.,  58  Md.  301. 
Nev,— Long  V.  Tighe,  36  Nev.  129,  133 
Pac.  60;  Berry  v.  Equitable  Gold  Min. 
Co.,  29  Nev.  451,  91  Pac.  537. 

See  also,  Livingston  County  B.  &  L. 
Assn.  V.  Keach,  213  111.  59,  72  N.  E. 
769. 

[a]  Where  a  judgment  was  entered 
by  the  clerk  without  authority,  the 
court  has  jurisdiction  to  vacate  it  and 
expunge  the  judgment  from  the  record 
at  a  term  subsequent  to  the  one  at 
which  it  was  so  entered.  Sackett  r. 
Price  County,  130  Wis.  637,  110  X.  W. 
82L 

[b]  It  must  appear  that  the  judg- 
ment entered  by  the  clerk  was  within 
the  authority  conferred  by  the  statute, 
otherwise  the  judgment  will  be  void. 
*'It  is  held  however,  that  where  the 
authority  of  the  clerk  is  conceded,  but 
there  is  a  mere  mistake  in  exercising 
it,  the  judgment  will  not  be  void  .  .  . 
but  an  error  to  be  corrected  on  motion 
timely  made  or  on  appeal."  Bertag- 
nolli  V.  Bertagnolli  (Wyo.),  148  Pac. 
374. 

17.  Ky. — Samples  r.  Rankins,  30  Ky. 
L.  Rep.  845,  99  S.  W.  908.  Minn.— Dil- 
lon v.  Potter,  36  Minn.  341;  Skillman 
V.  Greenwood,  15  Minn.  102;  Reynolds 
V.  La  Crosse,  etc.  Co.,  10  Minn.  178; 
Kipp  V.  Fullerton,  4  Minn.  473.  Mo. 
Kansas    City    Pump    Co.   v.   Jones,    126 
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Mo.  App.  536,  104  S.  W.  1136.  N.  H. 
Claggett  V.  Simes,  31  N.  H.  56. 

See  also  Hall  v.  Boston,  13  App.  Div. 
116,  43  N.  Y.  Supp.  304. 

[a J  On  a  verdict  subject  to  the 
opinion  of  the  court,  a  judgment  can- 
not be  entered  until  a  determination  of 
the  question,  and  if  entered  will  be  set 
aside.  Jackson  v.  Fitzsimmons,  6  Wend. 
(N.   Y.)    546. 

18.  Carolina  Grocery  Co.  v.  Moore, 
63  S.  C.  184,  41  S.  E.  88. 

19.  Sievertsen  v.  Paxton-Eekm^n 
Chemical  Co.,  160  Iowa  662,  133  N.  W. 
744,  142  N.  W.  424.  See  Berry  v. 
Equitable  Gold  Min.  Co.,  29  Nev.  451, 
91  Pac.  537;  Paich  v.  Northern  Pac. 
Rv.  Co.,  86  Wash.  379,  150  Pac.  814; 
Forsvth  V.  Dow,  81  Wash.  137,  142  Pac. 
490.' 

[a]  A  verdict  is  equivalent  to  an 
express  direction  by  the  court  to  the 
clerk  to  enter  judgment  in  accordance 
with  the  verdict.  Marshall  V.  Taylor, 
97  Cal.  422,  32  Pac.  515. 

[b]  "The  warrant  for  entering 
judgment  in~an  action  tried  before  a 
jurv  is  the  clerk's  minutes."  Jones  V. 
Gould,  145  App.  Div.  271,  129  N.  Y. 
Supp.    1038. 

[c]  In  Minnesota  it  is  competent 
for  the  clerk  to  enter  judgment  on  a 
\  erdict,  decree  of  court  or  report  of 
referee  without  any  special  order  of  the 
court  to  that  effect.  Leyde  r.  Martin, 
16  Minn.  38;  Piper  v.  Johnston,  12 
Minn.   60. 

[d]  In  Montana,  after  verdict  the 
prevailing  party  is  entitled  prima  facie 
to  enter  up  judgment;  a  case  may  after 
verdict  be  reserved  for  argument  only 
when  the  judgment  docs  not  necessarily 
follow  the  verdict,  as  for  instance  in 
equity  suits,  or  where  the  discharge 
of  the  jury,  the  verdict  is  claimed  to 
be  unresponsive  to  the  issues  or  so  am- 
biguous or  informal  that  no  judgment 
proper  under  the  issues  could  be  en- 
tered in  conformity  with  it.  State  ex 
rel.  Jones  r.  District  Court,  50  Mont.  1, 
144  Pac.  564.  And  see  Consolidated  G. 
&  S.  Min.  Co.  V.  Struthers,  41  Mont. 
565,  111  Pac.  152. 
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(III.)  On  Report  of  Referee.  —  When  the  order  of  reference  directs 
that  upon  filing  of  the  referee's  report,  judgment  in  accordance  there- 
with is  to  be  entered,  no  further  order  is  necessary  to  authorize  the 
clerk  to  enter  judgment,-"  but  in  the  absence  of  such  express  authority, 
entry  of  judgment  by  the  clerk  does  not  follow  of  course  upon  the 
report  of  a  referee.^^ 


[e]  In  New  York  the  statute  (Code 
§1189  formerly  §264)  prescribes  the 
procedure  upon  the  coming  in  of  a  ver- 
dict in  a  trial  by  jury,  and  unless  a 
different  direction  be  given  by  the 
court  it  is  made  the  duty  of  the  clerk 
to  enter  a  judgment  in  conformity  with 
the  verdict.  "The  only  direction  of 
the  court  at  variance  with  the  general 
directions  of  the  statute,  ...  is  an 
order  reserving  the  cause  for  argument 
or  fuller  consideration."  Morrison  v, 
New  York  &  N.  H.  E.  E.  Co.,  32  Barb. 
(N.  y.)  568;  Overton  v.  National  Bank, 
3  N.  Y.  St.  169. 

[f]  On  the  coming  in  of  a  verdict, 
an  order  for  judgment  entered  in  the 
minutes  or  subsequently  written  out 
signed  by  the  judge  and  filed  wall  give 
the  cleik  authority  to  enter  judgment 
jiursuant  to  the  order.  Gould  v.  Du- 
luth,  etc.  Elevator  Co.,  3  N.  D.  96,  54 
N.  W.  316. 

[g]  Under  the  Pennsylvania  statute 
(Act  of  April  20,  1911,  P.  L.  70)  the 
court  has  power  to  enter  judgment  for 
the  plaintifP  or  defendant  upon  the 
whole  record  where  there  has  been  a 
disagreement  of  the  jury,  provided 
there  is  no  conflict  of  evidence  and 
where  binding  instructions  should  have 
been  given  on  the  trial.  Lipsky  v. 
Stolzer,  236  Pa.  151,  84  Atl.  688. 

[h]  On  a  verdict  subject  to  the  opin- 
ion of  the  court,  judgment  cannot  regu- 
larly be  entered  until  the  determina- 
tion of  the  question.  Jackson  v.  Fitz- 
simmons,  6  Wend.   (N.  Y.)   546. 

20.  U.  S.— Grant  v.  National  Bank 
of  Auburn,  221  Fed.  1007.  Cal.— Bowie 
r.  Borland,  68  Cal.  233,  9  Pac.  79.  Minn. 
Leyde  v.  Martin,  16  Minn.  38;  Piper  v. 
Johnston,  12  Minn.  60. 

[a]  Upon  a  reference  on  stipulation 
to  hear  and  determine  the  issues,  judg- 
ment may  be  entered  directly  by  the 
clerk  upon  the  report,  with  the  implied 
order  of  the  court.  Hecker  v.  Fowler, 
2  Wall.  (IT.  S.)  123,  17  L.  ed.  759; 
Alder  v.  Edenborn,  198  Fed.  928.  But 
see  Hills  v.  Passage,  21  Wis.  298;  Dins- 
more  V.  Smith,  17  Wis.  20. 


[b]  Though  in  some  districts  (1) 
the  practice  is  for  the  court  to  make 
an  order  for  judgment  upon  the  re- 
port of  the  referee,  instead  of  allow- 
ing the  clerk  to  enter  judgment  with- 
out direction  of  the  court,  such  order 
is  pro  forma  only.  Alder  v.  Edenborn, 
198  Fed.  928;  Kilduff  v.  John  A,  Eoe- 
bling-s  Sons  Co.,  150  Fed.  240.  (2)  The 
rules  as  to  the  entry  of  judgment  in 
such  cases  is  governed  by  the  United 
States  statutes  and  the  practice  of  the 
United  States  courts.  Alder  v.  Eden- 
born, 198  Fed.  928. 

I  c]  In  New  York  the  clerk  may  en- 
ter judgment  upon  the  report  of  a  ref- 
eree without  notice.  Crook  r.  Crook,  14 
Daly  (N.  Y.)  298,  12  N.  Y.  St.  663;  Ee- 
nouil  V.  Harris,  2  Sandf.  (N.  Y.)  641. 
See  also  Heinemann  v.  Waterbury,  5 
Bosw.  (N.  Y.)  686;  Paget  v.  Melche'r,  26 
App.  Div.  12,  16,  49  N.  Y.  Supp.  922 
{reversed,  156  N.  Y.  399,  51  N.  E.  24) ; 
Bentley  v.  Gardner,  27  Misc.  674,  58  N. 
Y.  Supp.  824.  Compare  Dederick's 
Admr.  v.  Eichley,  19  Wend.  108;  Green 
V.  Patchin,  13  Wend.  293;  Ex  parte 
Wright,  6  Cow.  399;  Camp  r.  Eoot,  18 
Johns.  22;  Yates  v.  Eussell,  17  Jolins. 
461. 

[d]  Entry  of  Interlocutory  Judg- 
ment.— The  clerk  can  only  enter  judg- 
ment on  the  report  of  a  referee  when 
the  whole  issue  has  been  tried,  and  has 
no  power  to  enter  an  interlocutory 
judgment  unless  upon  an  order  of  the 
court.  Maicas  v.  Leouy,  50  Hun  178, 
2  N.  Y.  Supp.  831. 

[e]  In  condemnation  proceedings, 
when  an  answer  is  interposed  and  an 
order  made  appointing  a  referee  to  hear 
and  determine  the  issues  under  the 
New  York  statute,  and  the  referee 's 
report  disposes  of  the  issues  and  ord- 
ers judgment  to  be  entered  accordingly, 
judgment  may  be  entered  upon  filing 
of  the  report  without  further  applica- 
tion to  the  court.  Erie  &  Jersey  E.  E. 
Co.  V.  Brown,  57  Misc.  161,  107  N.  Y. 
Supp.   981. 

21.  Bowie  V.  Borland,  68  Cal.  233,  9 
Pac.  79. 
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(IV.)    Presumptions When  the  record  shows  the  entry  of  a  juilg- 

ment  it  will  be  presumed  that  the  same  was  regularly  entered  and  by 
the  proper  authority,  especially  after  a  considerable  period  of  time  has 
elapsed.^^ 

b.  Necessity  for  Written  Decision.  —  In  some  jurisdictions  it  is  pro- 
vided by  statute  that  in  cases  tried  by  the  court  without  a  jury,  judg- 
ment cannot  be  entered  without  the  filing  of  a  decision  in  writing,^' 


[a]  "When  upon  exceptions  having 
been  filed  to  the  report  of  a  referee, 
the  report  is  in  effect  set  aside,  and 
the  cause  allowed  to  remain  pending, 
no  judgment  being  authorized  or  di- 
rected to  be  entered;  the  entry  of  judg- 
ment by  a  prothonotary  without  an 
order  of  court  is  unauthorized  and  will 
on  motion  be  stricken  from  the  record. 
McGlue  r.  Philadelphia,  105  Pa.  236. 

22.  Ga. — American  Mortg.  Co.  V. 
Hill,  92  Ga.  297,  18  S.  E.  425.  lU. 
Ward  V.  White,  66  111.  App.  155.  La. 
Hubbell  f.  Clannon,  13  La.  494.  N.  Y. 
Burke  v.  Kaltenbach,  125  App.  Div. 
261,  109  N.  Y.  Supp.  225;  Pcetsch  v. 
Quinn,  6  Misc.  50,  26  N.  Y.  Supp.  728. 
S.  C— Woody  v.  Dean,  24  S.  C.  499. 

[a]  Presumption  as  to  Order. — When 
the  docket  entry  shows  the  entry  of 
judgment  it  will  be  presumed  that  such 
entry  was  made  upon  an  order  of  the 
court.  Washington  Nat.  Bank  r.  Will- 
iams, 190  Mass.  497,  77  N.  E.  383. 

[b]  Presumption  That  Duty  Per- 
formed.— When  by  statute  the  clerk  of 
the  court  is  required  to  enter  in  the 
record  books  all  judgments  where  the 
title  to  land  is  involved,  within  a  pre- 
scribed time  after  the  determination 
thereof,  it  will  be  presumed  after  the 
lapse  of  such  time  that  the  duty  has 
been  performed.  Jenkins  v.  Parkhill, 
25   Ind.   473. 

[c]  Where  the  abstract  of  the  judg- 
ment contains  an  endorsement  by  the 
clerk  that  he  has  duly  recorded  it,  the 
presumption  must  obtain  that  the  clerk 
complied  with  a  statutory  requirement 
providing  for  the  immediate  recording 
of  same  in  the  judgment  record,  and 
that  the  day  and  hour  of  such  record- 
ing was  therein  noted.  Gunter  r.  Buck- 
ler (Tex.  Civ.  App.),  32  S.  W.  229. 

[d]  It  cannot  be  presumed  that  a 
judgment  has  been  regularly  entered 
merely  because  a  suit  has  been  insti- 
tuted, or  because  a  jury  has  found  a 
verdict  in  the  case,  or  because  the 
clerk  made  a  recital  that  judgment  for 
an  amount  stated  had  been  entered  upon 
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the  verdict.  Martin  r.  Barnhardt,  39 
111.  9. 

23.  Cal.— Shirrau  r.  Dallas,  21  Cal. 
App.  405,  132  Pac.  4.54,  462;  Hoover  r. 
Lester,  16  Cal.  App.  151,  116  Pac.  382. 
N.  Y. — Roberts  r.  White,  7  Jones  ^  S. 
272.  See  Lewis  v.  Jones,  13  Abb.  Pr. 
427.  N.  D.— Garr  v.  Spaulding,  2  N.  D. 
414,  51  X.  W.  867. 

8eo  generally  the  title  "Findings  and 
Conclusions." 

(nj  In  California,  (1)  the  "decis- 
ion" upon  which  a  judgment  is  to  be 
entered  must  be  given  in  writing  and 
filed  with  the  clerk;  and  until  so  given 
there  is  no  "decision"  upon  which 
judgment  can  be  entered  and  conse- 
quently no  authority  for  entering  any 
judgment.  Crim  v.  Kessing,  89  Cal.  478, 
4S7,  26  Pac.  1074,  23  Am.  St.  Rep.  491. 
(2)  The  statute  refers  only  to  civil 
actions  and  not  to  special  proceedings. 
Lvons  r.  Marcher,  119  Cal.  382,  51  Pac. 
559. 

fb]  The  decision  is  a  very  different 
thing  from  the  opinion  which  the  judge 
jiiav  think  it  i)ro]ier  to  write.  Thomas 
r.  Tanner,  14  How.  Pr.    (N.  Y.)   426. 

[c]  When  the  decision  is  made  dur- 
ing the  judge's  term  of  office,  the  clerk 
may  enter  judgment  thereupon  even 
after  the  expiration  of  the  judge's 
term.  Roberts  v.  White,  7  Jones  &  S. 
(X.  Y.)  272. 

[d]  A  judgment  cannot  be  entered 
on  an  opinion,  but  only  on  a  decision 
as  such.  Wevman  r.  National  Broad- 
way Bank,  59  How.  Pr.  (N.  Y.)  331; 
Thomas  v.  Tanner,  14  How.  Pr.  (N.  Y.) 
426. 

[e]  Where  a  judge  in  his  lifetime 
rendered  an  opinion  concluding  with 
the  words  that  "the  plaintiff  is  entitled 
to  a  judgment,"  etc.,  but  does  not 
therein  separately  state  the  facts  and 
fonclusions  of  law  and  does  not  direct 
judgment  to  be  entered  thereon,  this  is 
not  such  a  decision  as  to  authorize  the 
entry  of  a  judgment  by  another  judge 
after  the  death  of  the  judge  before 
whom  the  cause  was  tried.    Weyman  v. 
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and  these  statutes  have  been  construed  to  be  mandatory.^*  But  the  pro- 
visions of  the  statutes  regulating  the  time  within  which  the  filing  must 
occur  have  been  held  directory.^^ 

c.  Payment  of  Fees.  —  When  the  statute  provides  for  the  payment 
of  fees  to  the  clerk  for  entering  the  judgment,  he  is  not  required  to 
make  the  entry  until  such  fees  are  paid.-*^ 

4.  Time  for  Entry.^^^  —  a.  Generally.  —  In  the  absence  of  statute 
the  time  for  entering  judgment  is  ordinarily  a  matter  of  practice  within 
the  discretion  of  the  court ;  it  being  usual  to  permit  judgment  to  be 
entered  at  any  time  after  it  is  rendered,^^  subject  to  the  limitations 


Nat.  Broadway  Bank,  59  How.  Pr.   (N. 
Y.)   331. 

[f]  Remedy. — When  the  judgment 
has  been  irregularly  entered  the  rem- 
edy is  by  motion  in  the  court  below. 
The  appellate  court  will  presume  that 
the  judgment  is  regular,  and  unless  it 
affirmatively  appear  from  the  record 
that  no  decision  was  filed,  the  judgment 
will  be  affirmed.  The  absence  of  the 
decision,  from  the  record  is  not  suffi- 
cient affirmative  proof.  Garr  r.  Spauld- 
ing,  2  N.  D.  414,  51  N.  W.  867.  See 
also  Lewis  v.  Jones,  13  Abb.  Pr.  (N. 
Y.)  427. 

24.  Garr,  Scott  &  Co.  v.  Spaulding, 
2  N.  D.  414,  51  N.  W.  867.  See  Lewis 
V.  Jones,  13  Abb.  Pr.  (N.  Y.)  427  (the 
judgment  is  not  void);  Sackett  v.  Price 
County,  130  Wis.  637,  110  N.  W.  821. 
Compare  Wallis  v.  First  Nat.  Bank,  155 
Wis.  533,  145  N.  W.  195;  Zahorka  v. 
Geith,  129  Wis.  498,  505,  506,  109  N. 
W.   552. 

25.  McLennan  v.  Bank  of  California, 
87  Cal.  569,  25  Pac.  760;  Broad  v.  Mur- 
ray, 44  Cal.  228;  Vermule  v.  Shaw,  4 
Cal.  214.  And  see  Kepfler  v.  Kepfler, 
134  Cal.  205,  66  Pac.  208;  Crim  v.  Kee- 
sing,  89  Cal.  478,  26  Pac.  1074,  23  Am. 
St.  Rep.  491;  Wallis  v.  First  Nat.  Bank, 
155  Wis.  533,  145  N.  W.  195;  Klatt  v. 
Mallon,  61  Wis.  542,  21  N.  W.  532; 
Cramer  v.  Hanaford,  53  Wis.  85,  10  N. 
W.  15;  Williams  r.  Ely,  13  Wis.  1. 

26.  Ommen  v.  Talcott,  180  Fed.  925; 
Purdy  V.  Peters,  15  Abb.  Pr.  (N.  Y.) 
160. 

[a]  The  clerk  cannot  however  in- 
sist that  before  performing  the  service 
required  of  him  that  he  shall  be  paid 
fees  for  some  previous  service  for 
which  he  has  given  credit.  Purdy  v. 
Peters,  15  Abb.  Pr.  (N.  Y.)  160. 

fb]  In  Pennsylvania  the  provision 
of  the  statute  requiring  payment  of  the 
jury  fee  on  entering  judgment  does  not 
apply  when  judgment  is  entered  on  the 


decision  of  the  court.  Jones  v.  Marion 
Coal  Co.,  227  Pa.  509,  76  Atl.  248. 

26V2.  Time  for  entry  of  judgments 
by  confession,  see  supra,  IV,  D,  10,  b, 
(II),  and  E,  9,  c;  of  judgments  by  con- 
sent,  see  supra,  VI,  E. 

27.  Fla.— Barnes  v.  Carr,  65  Fla.  87, 
61  So.  184.  La. — Hardy  r.  Stevenson, 
26  La.  Ann.  236.  Mich.— Harvey  r.  Mc- 
Adams,  32  Mich.  472.  Mont. — Harvey 
r.  Whitlatch,  1  Mont.  713.  N.  H. 
Havues  v.  Thorn,  28  N.  H.  386;  Hack- 
ett  V.  Pickering,  5  N.  H.  19,  24.  N.  Y. 
Rose  V.  Rock,  6  Johns.  330;  Lynde  v. 
Cowenhoven,  4  How.  Pr.  327;  Puis  V. 
New  York,  L.  &  W.  R.  R.  Co.,  54  Misc. 
303,  101  N.  Y.  Supp.  374  (judgment  en- 
tered 20  years  after  rendition).  Pa. 
Murray  v.  Cooper,  6  Serg.  &  R.  126.  Va. 
Shadrack's  Admr.  v.  Woolfolk,  32 
Gratt.   (73  Va.)   707. 

[a]  Unless  regulated  by  statute  or 
rule  of  court  a  judgment  may  by  con- 
sent of  the  parties  be  entered  at  any 
time.  Shackleford  v.  Miller,  91  N.  C. 
181;  Molyneux  v.  Huey,  81  N.  C.  106; 
Harrell  v.  Peebles,  79  N.  C.  26;  Her- 
vey  V.  Edmunds,  68  N.  C.  243. 

[b]  Where  the  verdict  was  rendered 
in  1860  and  by  reason  of  the  war  no 
further  proceedings  were  had  until 
1867,  judgment  was  then  ordered  en- 
tered. Baldwin  v,  Lamar,  2  Fed.  Cas. 
No.   800. 

[c]  Under  the  common-law  rule,  (1) 
judgment  should  not  be  entered  on  a 
verdict  until  after  the  lapse  of  four 
days,  and  if  a  motion  for  a  new  trial 
is  made,  not  until  the  disposition  there- 
of. Hutchinson  r.  Brown,  8  App.  Cas. 
(D.  C.)  157,  162;  Walter  v.  Baltimore 
&  Ohio  R.  R.  Co.,  6  App.  Cas.  (D.  C.) 
20.  See  Erie  Railway  Co.  f.  Jauk- 
son,  33  N.  J.  L.  33.  (2)  The 
successful  party  after  the  expiration  of 
the  time  for  motion  in  arrest  of  judg- 
ment might  enter  up  his  judgment  on 
verdict    at    any     time     within     reason. 
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hereinafter  set  forth.  In  jurisdictions  where  there  are  no  terms  of 
court,  judgment  may  be  entered  on  any  judicial  day.^*  The  neglect 
of  the  clerk  to  enter  the  judgment  does  not  affect  the  rights  of  the 
prevailing  party  to  have  the  judgment  entered  unless  the  rights  of 
third  parties  are  prejudiced.^^ 

b.  Entry  Within  Statutory  Period.  —  Provision  is  made  in  some 
states  for  the  entry  of  judgment  forthwith  or  within  a  specified  time 
after  rendition,  and  a  penalty  is  provided  for  failure  to  do  so.^°  But, 
though  there  are  authorities  to  the  contrary,^^  such  provisions  are  held 
to  be  directory  merely,  and  a  judgment  entered  after  the  lapse  of 
such  time  is  nevertheless  regular  and  valid."- 


Weinberger  v.  Erie  R.  R.  Co.,  86  N.  J. 
L.  259,  90  Atl.  1013,  citing  May  V. 
Wooding,  3  Maule  &  S.  500,  105  Bug. 
Reprint   698. 

[d]  In  New  York  the  judgment  may 
be  entered  immediately  upon  the  filing 
of  the  decision  of  the  judge,  or  verdict 
of  the  jury,  or  at  any  time  thereafter 
(Lynde  v.  Cowenhoven,  4  How.  Pr.  [N. 
Y.j  327;  Roberts  V.  White,  7  Jones  & 
S.  [N.  Y.]  272;  Droz  v.  Lakey,  2  Sandf. 
[N.  Y.]  681),  except  when  exceptions 
are  ordered  to  be  heard  at  a  terra  of 
the  appellate  division  of  the  supreme 
court.  Code  Civ.  Proc,  §1227,  and  see 
Marvin  V.  Marvin,  75  N.  Y.  240;  Alfaro 
v.  Davidson,  7  Jones  &  S.  (N.  Y.)  408. 
As  to  early  practice  in  New  York  see 
the  following:  Dart  r.  Fitch,  23  Hun 
(N.  Y.)  365;  De  Laney  v.  Blizzard,  7 
Hun  (N.  Y.)  66;  Kidd  r.  Phillips,  13 
Jones  &  S.    (X.  Y.)    6;!3. 

[e]  Judgment  of  Appellate  Court. 
A  judgment  of  the  court  of  appeal  is 
presumed  to  be  entered  upon  the  min 
utes  the  day  it  was  rendered  and  filed. 
Landry  r.  Ramos  Lbr.  &  Mfg.  Co.,  124 
La.  599,  50  So.  593. 

28.  State  v.  Steiner,  58  Wash.  578, 
109  Pac.  57. 

^  29.  U.  S.— Gunn  r.  Plant,  94  U.  S. 
664,  24  L.  ed.  304.  Ga.— Ligon  v.  Rog 
ers,  12  Ga.  281,  la.— Craig  v.  Alcorn, 
46  Iowa  560;  Shephard  v.  Brenton,  20 
Iowa  41.  N.  Y. — Carpenter  v.  Simmons, 
1  Rob.  360.  28  How.  Pr.  12.  Ohio. 
Newnara  v.  Cincinnati,  18  Ohio  323. 

30.    See  cases  in  following  notes. 

[a]  A  statutory  provision  requiring 
a  justice  to  deliver  his  judgment  with 
in  a  prescribed  time  does  not  include 
the  entry  of  the  judgment,  which  may 
nevertheless  be  accomplished  after  the 
expiration  of  the  period  limited  for 
rendering    the    judgment.      Walrod     i". 
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Shuler,  2  X.  T.  134;  Risk  i:  Uffelman, 
7  Misc.  133,  27  X.  Y.  Supp.  392. 

31.  la. — Worrall  v.  Chase,  144  Iowa 
665,  123  N.  W.  338,  where  the  statute 
requires  the  justice  to  act  within  a 
specified  number  of  days,  entry  after 
the  time  fixed  is  void.  Mont. — State  v. 
District  Court,  96  Pac.  337,  such  a  pro- 
vision is  mandatory.  W.  Va. — McClain 
V.  Davis,  37  W.  Va'.  330,  16  S.  E.  629,  18 
L.  R.  A.  634,  a  statute  directing  the 
entry  of  judgment  within  fwenty-four 
hours,  is  mandatory. 

32.  Cal. — Churchill  V.  Loine,  135  Cal. 
60S,  67  Pac.  1052;  San  Jose  Ranch  Co. 
V.  San  Jose  Land  etc.  Co.,  126  Cal.  322, 
58  Pac.  824;  Xeihaus  r.  Morgan,  45 
Pac.  255;  Edwards  c.  Hellings,  103  Cal. 
204,  37  Pae.  218;  Marshall  r.  Tavlor,  97 
Cal.  422,  32  Pac.  515;  Rosenthal  r.  Mc- 
Mann,  93  Cal.  505;  Gardner  v.  Tatum, 
77  Cal.  458,  19  Pac.  879;  Bundv  r.  Ma- 
giness,  76  Cal.  532,  IS  Pac.  668;  Waters 
■V.  Dumas,  75  Cal.  563,  17  Pac.  685;  Rit- 
ter  V.  Braash,  11  Cal.  App.  258,  104  Pac. 
592.  N.  Y.— Hall  v.  Tuttle,  6  Hill  38, 
40  Am.  Dec.  382;  Lyons  v.  Gavin,  43 
]Misc.  659,  88  N.  Y.  Supp.  252.  S.  D. 
Carney  v.  Twitchdl,  22  S.  D.  521,  118 
X.  W.'  1030;  Edmonds  v.  Rilev,  15  S.  D. 
470,  90  X.  W.  139.  Wash.— Harris  v. 
Fidalgo  Mill  Co.,  38  Wash.  169,  80  Pac. 
289;  Quareles  ;;.  Seattle,  26  Wash.  226, 
66  Pac.  389;  Brown  v.  Porter,  7  Wash. 
327,  34  Pac.  1105;  Voorhies  v.  Ilen- 
nessy,  7  Wash.  243,  34  Pac.  931.  Can. 
Doiiige  V.  Mimms,  12  Manitoba  618. 

[a]  Under  a  statute  required  a 
judgment  to  be  entered  the  day  it  is 
rendered,  an  entry  within  twenty-four 
hours  is  sufificieut  (Skelton  v.  City  of 
Xewberg  (Ore.)  148  Pac.  53;  Casner  r. 
Hoskins,  64  Ore.  254,  128  Pac.  841,  130 
Pac.  55),  such  provision  being  direc- 
torv  onlv.  Skelton  v.  City  of  Xewberg 
(Ore.),  148  Pac.  53. 
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e.     Entry  Dunng  Term  or  in  Vacation.  —  The  prevailing  practice 
permits  a  judgment  that  has  been  duly  rendered  in  term  time  to  be 


[b]  Such  a  provision  is  merely  di- 
rectory; the  failure  of  the  clerk  to  en- 
ter the  judgment  within  the  prescribed 
time  is  punishable  by  a  fine.  People  v. 
Petit,  266  111.  628,  i07  N.  E.  830. 

[c]  The  rights  of  a  party  who  is 
blameless  are  not  affected  because  the 
clerk  of  the  court  was  negligent.  Gard- 
ner V.  Tatum,  77  Cal.  458,  19  Pac.  879. 

[d]  A  provision  (^i)  requiring  the 
clerk  to  enter  judgment  on  a  verdict 
within  twenty-four  hours  is  merely  di- 
rectory, and  a  judgment  entered  there- 
after is  valid.  First  Nat.  Bank  r.  Wolff, 
79  Cal.  69,  21  Pac.  551,  748.  (2)  Such 
provision  is  for  the  benefit  of  the  party 
in  whose  favor  the  judgment  is  given 
and  his  adversary  cannot  invoke  such 
failure  for  the  purpose  of  annulling  the 
judgment.  Edwards  V.  Hellings,  103 
Gal.  204,  37  Pac.  218;  Eitter  v.  Braash, 
11  Cal.  App.  258,  104  Pac.  592.  (3)  The 
statute  does  not  apply  to  questions  of 
purely  equitable  cognizance  which  the 
court  alone  could  determine,  and  the 
submission  of  specific  questions  to  a 
jurv  does  not  affect  the  issue.  Churchill 
V.  Louie,  135  Cal.  608,  67  Pac.  1052. 

[e]  The  Kentucky  statute  requires 
the  clerk  to  draw  up  and  record  the 
judgments  at  the  end  of  each  day.  Kay- 
mond   V.  Smith,  1   Mete.    (Ky.)    65. 

[f]  In  New  York,  final  judgment  in 
an  action  to  annul  a  marriage  must  be 
entered  within  thirty  days  after  the  ex- 
piration of  three  months  from  the  en- 
try of  the  interlocutory  judgment  and 
cannot  be  entered  thereafter  except  by 
order  of  the  court  on  apiilication  and 
sufl&cient  cause  .  being  shown  for  the 
delay;  and  as  such  a  statute  relates 
wholly  to  procedure  it  is  both  retroac- 
tive and  prospective  in  its  application, 
without  affirmative  provision  to  that  ef- 
fect. Brown  v.  Brown,  63  Misc.  110, 
315  N.  Y.  Supp.  1039. 

[g]  The  New  Jersey  statute  requir- 
ing that  the  court  before  whom  a  Su- 
preme Court  issue  is  tried  shall  return 
the  transcript  and  proceedings  thereon 
to  the  Supreme  Court  at  the  next  term 
is  directory  and  the  Supreme  Court 
may  in  its  discretion  permit  the  filing 
of  the  transcript  and  poster  and  entry 
of  judgment  thereon  at  a  later  time. 
Weinberger  r.  Erie  E.  E.  Co.,  86  N.  J. 
L.  259,  90  Atl.   1013. 

[h]     In  Washington,  (1)  the  statute 


provides  that  when  a  trial  by  jury  is 
had  judgment  in  conformity  to  the 
verdict  shall  be  entered  within  five 
days  after  filing  the  verdict,  unless  a 
motion  for  a  new  trial  is  filed  or  the 
court  reserves  the  case  for  further  con- 
sideration or  grants  a  stay.  In  all 
other  cases  judgment  is  to  be  entered 
on  the  day  when  it  is  given.  Forsyth 
V.  Dow,  81  Wash.  137,  142  Pac.  490; 
Quareles  v.  Seattle,  26  Wash.  226,  66 
Pac.  389.  (2)  Nor  is  it  ground  for  er- 
ror that  judgment  was  not  entered  un- 
til ten  days  after  the  overruling  of  the 
motion  for  a  new  trial.  Voorhies  V. 
Henncssy,  7  Wash.  243,  34  Pac.  931. 
(3)  When  the  judgment  on  the  verdict 
is  entered  immediately  the  only  remedy 
of  the  defeated  party  is  to  move  for  a 
new  trial,  he  cannot  after  such  entry 
move  for  judgment  non  obstante  ver- 
edicto. Forsyth  v.  Dow,  81  Wash.  137, 
142   Pac.   490. 

[i]  It  is  the  practice  in  many  courts, 
in  states  having  statutes  of  this  char- 
acter not  to  enter  judgment  until  mo- 
tions for  a  new  trial  and  in  arrest  of 
judgment  have  been  disposed  of.  Sev- 
ering V.  Smith,  121  Iowa  607,  96  N.  W. 
1110. 

[j]  Undue  Delay.— (1)  While  the 
terra  "forthwith"  may  not  require  im- 
mediate entry  of  the  judgment  it  must 
be  entered  within  a  reasonable  time, 
and  in  the  event  of  failure  to  do  so 
jurisdiction  is  lost  and  the  entry  of 
the  judgment  void.  Tomlinson  v.  Litze,  82 
Iowa  32,  47  N.  W.  1015;  Harper  v.  Al- 
bee,  10  Iowa  389.  See  Deuel  v.  Hawke,  2 
Minn.  50.  (2)  See  also  as  to  "forth- 
with ' '  meaning  in  a  reasonable  time.  HI. 
Iglehart  V.  Chicago  Marine  &  Fire  Ins. 
Co.,  35  111.  515.  la. — Worrall  v.  Chase, 
144  Iowa  665,  123  N.  W.  338;  Burchett 
r.  Casady,  18  Iowa  342.  Minn.— Soren- 
son  V.  Swensen,  55  Minn.  58,  56  N.  W. 
350,  43  Am.  St.  Eep.  472. 

[k]  Entry  of  Judgment  in  Con- 
demnation Proceedings. — In  Washing- 
ton there  is  no  requirement  that  the 
appropriator  of  the  property  shall  cause 
judgment  to  be  entered  immediately 
upon  the  verdict  assessing  the  dam- 
ages, the  condemning  party  having  the 
right  to  a  reasonable  time  in  which  to 
elect  whether  it  will  abandon  the  pro- 
ceedings or  appropriate  the  property. 
North    Coast    E.    Co.    r.    Aumiller,    61 

Vol.  XIV 


1002 


JUDGMENTS 


entered  either  in  term  time  or  vacation  f^  and  it  is  a  matter  of  common 
practice  for  the  court  to  permit  a  judgment  to  be  entered  at  a  term 
subsequent  to  the  one  at  which  it  is  rendered,  provided  the  rights  of 
third  parties  are  not  thereby  prejudiced,"*  though  in  some  jurisdictions 


■Wash.  271,  112  Pac.  384;  Port  Town- 
send  South.  E.  Co.  V.  Barbare,  46  Wash. 
275,  89  Pac.  710;  Port  Angeles  Pac.  E. 
Co.  V.  Cooke,  38  Wash.  184,  80  Pac. 
305. 

[1]  Entry  of  Judgment  on  Overrul- 
ing Demurrer. — A  delay  of  two  or  three 
weeks  before  entering  judgment  on  de- 
murrer instead  of  entering  it  imme- 
diately is  not  prejudicial  error.  Barnes 
V.  Carr,  65  Fla.  87,  61  So.  184. 

33.  Ariz. — Meade  v.  Scribner,  10 
Ariz.  33,  85  Pac.  729;  Woffenden  v. 
Charonleau,  2  Ariz.  89,  11  Pac.  61.  CaL 
Wakelec  v.  Davis,  62  Cal.  514;  Ex  parte 
Bennett,  44  Cal.  84;  Casement  v.  Eing- 
gold,  28  Cal.  335;  People  v.  Jones,  20 
Cal.  50;  McMillan  r.  Eiehards,  12  Cal. 
467;  Mavor,  etc.  of  IMarvsville  v.  Buch- 
anan, 3  Cal.  214.  Colo.— Wilson  v.  Col- 
lin, 45  Colo.  412,  102  Pac.  21;  Sieber  v. 
Frink,  7  Colo.  148,  2  Pac.  901;  Phelan 
r.  Ganebin,  5  Colo.  14.  Fla.— Tvlee  v. 
Hyde,  60  Fla.  389,  52  So.  968;  McGee 
V.  Ancrum,  33  Fla.  499,  15  So.  231 
(These  cases  under  a  statute  passed 
subsequent  to  Sedgwick  i).  Dawkins,  16 
Fla.  198).  Ind. — Jaqua  v.  Harkins,  40 
Ind.  App.  6.39,  82  N.  E.  920.  But  see 
Mitchell  r.  St.  John,  98  Tnd.  598;  State 
V.  Thistlethwaite,  83  Tnd.  317;  Pass- 
water  V.  Edwards,  44  Ind.  343  (that 
judgment  cannot  be  entered  in  vaca- 
tion.) Kan.— Iliff  r.  Arnott,  31  Kan. 
672,  3  Pac.  525;  Earls  r.  Earls,  27  Kan. 
538.  Md.— Mavor  of  Frostburg  v.  Tid- 
dv,  63  Md.  514,  519.  Mich.— Hoffman 
V.  Flint  Land  Co.,  144  Mich.  564,  108 
N.  W.  356.  Mo.— Gibbs  v.  Southern, 
116  Mo.  204,  22  S.  W.  713.  Nev. 
Schultz  v.  Winter,  7  Nev.  130.  N.  Y. 
McDonald  r.  Bunn,  3  Den.  45.  Com- 
pare  Hogclboom  r.  Genet,  6  Johns.  325. 
N.  C. — Osborne  v.  Toomer,  51  N.  C.  440; 
Pa,— Beverle  v.  Hain,  61  Pa.  226.  Utah. 
Eussell  'r.  Hank,  9  Utah  309,  34  Pac. 
245.  Wis. — Manitowoc  County  Board 
of  Supervisors  v.  Sullivan,  51  Wis.  115, 
8  N.  W.  12;  Seymour  v.  Layeock,  47 
Wis.  272,  2  N.  W.  297. 

See  also  Pittsburg  Steel  Co.  v. 
Streety,  60  Fla.  183,  53  So.  505;  Earls  i\ 
Earls,  27  Kan.  538.  Compare,  Peabody  v. 
Phelps,  7  Cal.  53;  Coflfinberry  v.  Horrill, 
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5  Cal.  493;  Smith  r.  Chichester,  1  Cal. 
409.  This  rule  also  prevailed  in  Florida. 
Sedgwick  i-.  Dawkins,  16  Fla.  198,  203. 

[a]  Judgment  may  be  entered  in 
vacation  when  no  good  <lefense  is  inter- 
posed. Paducah  Land  C.  &  I.  Co.  v. 
Cochran,  18  Ky.  L.  Eep.  465,  37  S.  W. 
67. 

[b]  Judgment  on  Demurrer. — Where 
a  demurrer  to  a  complaint  is  overruled 
and  defendant  declined  to  plead  over, 
a  judgment  on  the  complaint  may  be 
entered  in  vacation.  Hereford  r.  Ben- 
ton, 20  Colo.  App.  500,  80  Pac.  499. 

fc]  In  Iowa,  under  the  Code  (§242) 
when  a  judgment  is  rendered  in  term  it 
may  be  entered  in  vacation.  Burke  t". 
Burke,  142  Iowa  206,  119  N.  W.  129; 
Traer  r.  Whitman,  56  Iowa  443,  9  N. 
W.  339;  Smith  v.  Cummins,  52  Iowa 
143,  2  N.  W.  1041.  See  Farley  v.  O'Mal- 
lev,  77  Iowa  5?A,  42  X.  W.  435.  But 
see  Sapp  v.  Williamson,  128  Ga.  743, 
58  S.  E.  447;  Miller  Brewing  Co.  V. 
Capital  Ins.  Co.,  Ill  Iowa  590,  82  N. 
W.  1023,  82  Am.  St.  Eep.  529  (constru- 
ing Wisconsin  statute) ;  First  Nat. 
Bank  of  McGregor  v.  Hostetter,  61  Iowa 
395,  16  N.  W.  289;  Hattenback  v.  Has- 
kiiis,  12  Iowa  109;  Townsley  v.  More- 
head,  9  Iowa  565. 

[d]  In  Massachusetts,  the  statute 
(St.  1859,  ch.  237,  Gen.  St.  113)  au- 
thorizes the  entry  of  decrees  in  equity 
irrespective  of  the  regular  terms  on 
the  law  side  of  the  court,  the  judgment 
to  boar  date  as  of  the  cTay  when  it  is 
actually  entered  by  the  clerk.  Thomp- 
son r.  Goulding,  5  Allen  (Mass.)   81. 

34.  Fla. — Hagler  v.  Mercer,  6  Fla. 
721.  Kan.— Iliflf  r.  Arnott,  31  Kan.  672, 
3  Pac.  525.  Mass. — Taber  v.  Wilcox, 
136  Mass.  56;  Marshall  v.  Merritt,  103 
Mass.  45.  Minn. — Stai  v.  Selden,  87 
Minn.  271,  92  N.  W.  6.  Mo.— Pelz  v. 
Bollinger,  180  Mo.  252,  79  S.  W.  146. 
N.  H. — Winnipiseoggee  Lake  Cotton, 
etc.  :\rfg.  Co.  v.  Gilford,  67  N.  H.  326, 
36  Atl.  254.  N.  C— Ferrell  V.  Hales, 
119  N.  C.  199,  25  S.  E.  821.  And  see 
Fisher  v.  Fisher,  164  N.  C.  105,  80  S. 
E.  395.  Pa. — Murray  r.  Cooper,  6  Serg. 
&  E.  126,  judgment  entered  eight  years 
after  rendition.     S.  C. — Koon  v.  Munro, 
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the  judgment  must  be  entered  during  the  term  at  which  it  is  rendered,-^^ 
and  cannot  be  entered  in  vaeation,^*^  except  by  consent  of  the  parties 


11   S.   C.    139;   Lynch   v.   Inglis,    1   Bay 
449. 

[a]  The  regular  judge  of  a  circuit 
caunot  at  a  subsequent  term  order  the 
entry  of  a  decree  which  another  judge 
attempted  to  make  without  authority 
at  a  time  previous  thereto.  Johnson  v. 
Young,  11  W.  Va.  673. 

[b]  In  the  federal  courts  when  the 
judgment  is  not  entered  at  the  term 
at  which  the  verdict  is  rendered,  it 
passes  over  to  the  next  term  for  entry 
of  judgment.  Walker  v.  Moser,  117 
Fed.  230,  54  C.  C.  A.  262. 

[c]  In  Kentucky  the  clerk  is  with- 
out authority  to  enter  judgment  at  a 
term  subsequent  to  the  one  at  which  it 
is  rendered,  without  the  consent  of  the 
presiding  judge.  Shepherd  v.  Shep- 
herd, 128  Ky.  87,  107  S.  W.  273;  John- 
sou  V.  Com.,  80  Ky.  377, 

[d]  Where  it  was  agreed  that  judg- 
ment should  be  entered  in  vacation  as 
of  the  last  day  of  the  preceding  term, 
but  it  was  not  entered  until  a  few 
days  after  the  opening  of  the  next 
term,  the  defendant  is  not  prejudiced 
and  no  ground  for  reversal  is  presented. 
Farley  v.  O'Malley,  77  Iowa  531,  42 
N.  W.  435.  See  also  Louisville  &  N.  E. 
Co.  V.  Elizabethtown  Dist.  Pub.  School, 
105  Ky.  358,  49  S.  W.  34. 

[e]  When  by  an  omission  of  the 
clerk,  judgment  was  not  entered  upon 
a  verdict  at  the  term  at  which  it  was 
rendered,  it  is  competent  for  the  court 
at  a  subsequent  term,  both  parties  ap- 
pearing and  being  heard,  to  enter  the 
judgment.  Shephard  v.  Brenton,  20 
Iowa   41. 

[f  ]  Where  by  consent  a  judge  is  au- 
thorized to  render  judgment  in  vaca- 
tion, the  judgment  must  be  entered  as 
of  the  term  of  court  at  which  the  mat- 
ter was  presented  to  the  court  and  the 
day  of  entry  should  be  noted  on  the 
record.  McDowell  v.  McDowell,  92  N. 
C-   227. 

[g]  If  judgment  be  continued  by 
curia  advisare  vult,  and  be  not  given 
until  the  term  succeeding  that,  at  which 
the  verdict  was  rendered,  the  judgment 
must  be  entered  as  of  such  succeeding 
term.  Thorpe  v.  Corwin,  20  N.  J.  L. 
311. 

[h]  In  a  criminal  cause  it  is  not 
necessary  unless  the  statute  so  requires, 


that  sentence  be  pronounced  and  judg- 
ment entered  at  the  same  term  at  which 
a  plea  of  guilty  is  entered;  and  the 
entry  of  judgment  at  a  subsequent  term 
does  not  alter  or  conflict  with  anything 
done  by  the  court  at  the  previous  term. 
Greene  r.  State,  88  Ark.  290,  114  S.  W. 
477;  Thurman  v.  State,  54  Ark.  120,  15 
S.  W.  84.  See  more  fully  the  title 
"Sentence  and  Judgment." 

35.  Wynn  v.  McCranev,  156  Ala.  630, 
46  So.  854;  Palmer  r.  State,  2  Ala.  App. 
265,  56  So.  53. 

[a]  In  _  Illinois  the  statute  directs 
that  the  judgment  be  entered  before 
the  final  adjournment  of  the  term  or  as 
soon  thereafter  as  practicable  and  pro- 
vides for  the  imposition  of  a  fine  for 
failure  to  do  so  by  or  before  the  next 
term  after  it  is  rendered  (Hurds  St., 
1913,  eh.  25,  §S14,  15).  People  v.  Petit, 
266  111.   628,   107  N.  E.   830. 

[b]  In  Missouri  if  the  judgment  is 
not  entered  during  the  term  at  which 
it  is  rendered  it  loses  its  vitality.  State 
V.  Goodrich,  159  Mo.  App.  422,  140  S. 
W.  629. 

[c]  In  some  jurisdictions  a  judg- 
ment cannot  be  entered  by  the  clerk 
after  the  expiration  of  the  term  at 
which  it  is  rendered,  but  the  court  may 
order  it  entered  nunc  pro  tunc.  Ferrell 
V.  Hales,  119  N.  C.  199,  212,  25  S.  E. 
821;  Hubbart  v.  Willis  State  Bank,  55 
Tex.  Civ.  App.  504,  119  S.  W.  711;  Ac- 
cousi  V.  Stowers  Fur  Co.  (Tex.  Civ. 
App.),  83  S.  W.  1104;  Lake  v.  Hood, 
35  Tex.  Civ.  App.  32,  79  S.  W.  323. 

[d]  Judgments  signed  out  of  term 
are  entered  as  of  the  term  of  the  court 
at  which  the  question  to  be  decided  or 
the  matter  to  be  acted  upon  was  pre- 
sented to  the  court  and  the  day  of  en- 
try should  be  noted  on  the  record. 
Fisher  v.  Fisher,  164  N.  C.  105,  110,  80 
S.  E.  395;  McDowell  v.  McDowell,  92 
N.  C.  227;  Shackelford  v.  Miller,  91  N. 
C.  181;  Harrell  v.  Peebles,  79  N.  C.  26, 
32. 

[e]  Entry  During  Adjournment. 
Entry  of  a  decree  on  the  day  after 
court  adjourned  to  a  later  day"  in  the 
term  does  not  render  it  subject  to  col- 
lateral attack.  Temple  v.  Preston,  150 
Mich.  486,  114  N.  W.  336. 

36.  Ala. — Campbell  v.  Bevers,  189 
Ala.    307,    66    So.    651;    Wynn    v.    Mc- 
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thereto.-^'^  But  the  clerk  may  extend  his  docket  entries  at  any  time 
when  the  entry  on  the  docket  or  minutes  of  the  court  was  made  at 
the  proper  time.^^ 


Craney,  156  Ala.  630,  46  So.  854.  Ark. 
Fiddyment  v.  Bateman,  97  Ark.  76,  133 
S.  W.  192;  Vv'illiams  v.  Eitehie,  77  Ark. 
303,  91  S.  W.  183;  Lyon  v.  Bass,  76 
Ark.  534,  89  S.  W.  849;  ArkadelpMa 
Lumb.  Co.  r.  Asman,  72  Ark.  320,  79  S. 
W  1060.  And  see  Burbridge  v.  Gotsch, 
107  Ark.  136,  154  S.  W.  200;  Smith  V. 
Egner,  28  Ark.  475.  111. — Cameron  r. 
Clinton,  259  111.  599,  102  N.  E.  1000; 
Bruce  v.  Doolittle,  81  111.  103.  But  see 
Weigley  v.  Matson,  125  111.  64,  16  N.  E. 
881,  affirming  24  111.  App.  178,  that  it 
is  immaterial  when  the  judgment  is 
actually  written  up.  Ga. — Thomas 
County  r.  Hopkins,  119  Ga.  909,  47  S.  E. 
319.  Ohio.— Coe  r.  Erb,  59  Ohio  St.  259, 
52  N.  E.  640.  Tex. — Hubbart  f.  Willis 
State  Bank,  55  Tex.  Civ.  App.  504,  119 
S.  W.  711. 

[a]  Statutory  Authority. — "A  judg- 
ment cannot  be  entered  in  vacation  un- 
less in  pursuance  of  a  positive  statute, 
whose  provisions  must  be  complie<l 
with."  Bonnell  v.  Weaver,  5  Biss,  22, 
3  Fed.  Cas.  No.  1,630. 

[bj  Where  the  statute  provides 
that  the  clerk  of  the  court  may  during 
vacation  receive  a  certificate  of  a 
judgment  pronounced  in  another  coun- 
ty, the  clerk  is  required  to  enter  it  up 
as  of  the  preceding  term.  Billings  V. 
Berry,  50  Me.  31. 

37.  Bruce  r.  Doolittle,  81  HI.  103; 
Wells  t:  ]\rorton,  10  Wis.  468. 

[a]  In  Kentucky  judgment  may,  by 
consent  of  the  parties,  be  entered  in 
vacation  as  of  the  last  day  of  the  pre- 
ceding term.  Louisville,  etc.  E.  Co.  v. 
Elizabethtown  Dist.  Pub.  Schools,  105 
Ky.  358,  49  S.  W.  34. 

[b]  In  North  Carolina  there  is  no 
statute  or  rule  preventing  the  entry  of 
judgments  and  decrees  at  any  time  with 
the  consent  of  the  parties  to  the  ac- 
tion, hence  a  judgment  entered  during 
vacation  bv  consent  is  not  irregular. 
Shackelford  r.  Miller,  91  N.  C.  181; 
Molvneux  r.  Huev,  81  N.  C.  106;  Har- 
rellr.  Peebles,  79  N.  C.  26;  Hervey  v. 
Edmunds,  68  N.  C.  243. 

[c]  Where  a  verdict  was  received 
by  consent  in  the  absence  of  the  judge 
on  the  last  day  of  the  term,  but  no 
judgment  was  entered,  a  judgment  en- 
tered thereupon  after  the  term  had  ex- 
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pired  is  a  nullity.  But  judgment  nunc 
pro  tunc  might  be  entered.  Ferrell  v. 
Hales,  119  X.  C.  199,  25  S,  E.  821. 

[dj  When  findings  of  fact  and  con- 
elusions  of  law  filed  during  the  term 
sufficiently  state  the  nature  of  the  judg- 
ment awarded,  the  clerk  may  enter 
same  during  vacation  as  of  the  term 
at  which  the  action  was  tried.  Mani- 
towoc County  Board  of  Supervisors  v. 
Sullivan,  51  Wis.  115,  8  N.  W.  12. 

[e]  In  Michigan  where  a  trial  takes 
place  before  the  court  without  a  jury, 
the  statute  expressly  permits  the  judge 
to  take  the  case  under  advisement  and 
to  file  his  findings  of  fact  and  law  in 
vacation  and  provides  that  the  clerk 
shall  at  once  enter  a  judgment  upon 
the  findings.  Knack  r.  Wavne  Circuit 
Judge,  147  :Mich.  485,  111  N.  W.  161. 

[f J  In  Maryland  in  order  to  justify 
the  completion  of  an  entry  during 
vacation,  the  minute  entry  must  be 
sufficient  to  show  the  disposition  of  the 
cause,  and  an  entry  simply  of  "judg- 
ment," without  a  showing  whether  it 
was  for  the  plaintiff  or  defendant  is 
insufficient.  ^Niontgomery  r.  Murphy,  19 
]*Id.  576.  But  the  making  of  entries 
by  a  dejiuty  clerk  in  the  office  and 
not  in  the  court  room  does  not  invali- 
date the  act.  .Johns  r.  Fritchey,  39  Md. 
218,  264.  And  see  Stern  r.  Benning- 
ton, 100  Md.  344,  60  Atl.  17,  as  to 
the  riizht  of  the  court  to  rubsequently 
order  the  judgment  in  the  absence  of  a 
minute  entry. 

38.  Gallowav  v.  Rochester  Loan  & 
Banking  Co.,  74  Neb.  695,  104  N.  W. 
922;  .Jacobs  r.  Burgwyn,  63  N.  C.  193; 
Osborne  v.  Toomer,  51  N.  C.  440.  See 
Burke  r.  Burke,  142  Iowa  206,  119  N. 
W.  129. 

[a]  This  may  be  done  even  on  Sun- 
dav.  Puckett  r.  Guenther,  142  Iowa 
35,'  120  N.  W.  123. 

[b]  Date  of  Decree.  —  When  the 
court  has  made  findings  and  pronounced 
judgment,  the  clerk  may  enter  the  de- 
cree as  of  that  date  although  the  form 
thereof  is  not  prepared  until  long  after, 
and  the  judge  may  date  the  decree  as 
of  the  time  announced.  Austin  v. 
Austin,  42  Colo.  130,  94  Pac.  309. 

[c]  When  a  decree  is  prepared  in 
accordance    with    the    "court    docket" 
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d.  Entry  on  Non-Judicial  Day.  —  A  valid  judgment  cannot  be 
entered  on  Sunday,'^  or  a  holiday/"  where  they  are  non- judicial  days.*^ 
But  the  mere  clerical  act  of  spreading  the  judgment  on  the  record 
may  be  performed  on  that  day.*-  And  where  the  law  contemplates  tlie 
immediate  entry  of  judgment  on  a  verdict  received  on  a  Sunday  or 
holiday,  a  judgment  entered  upon  such  a  day  immediately  following 
the  verdict,  is  valid.*^ 

e.  Entry  Prior  to  Disposition  of  Cause.  —  Judgment  should  not  be 
entered  until  all  the  issues  tendered  are  disposed  of,**  and  in  an  action 
of  contract,  it  is  erroneous  to  enter  judgment  against  one  defendant 
\\dthout  disposing  of  the  -case  as  to  co-defendants.*^  Wliere  a  reference 
has  been  ordered,  judgment  should  not  be  entered  pending  the  refer- 
ence.*^ 


or  tlie  minutes  of  the  clerk  made  at 
the  time  of  the  rendition  of  the  final 
judgment  in  the  cause,  there  is  nothing 
improper  in  the  clerk  spreading  it  on 
the  record  after  the  adjournment  of 
the  court  for  the  term.  Pelz  v.  Bol- 
linger, 180  Mo.  252,  79  S.  W.  146.  To 
same  effect  Earls  v.  Earls,  27  Kan.  538. 

[d]  In  an  equity  proceeding  where 
upon  the  return  of  a  verdict  the  court 
orally  announced  its  findings  and  di- 
rected the  entry  of  a  decree  which  was 
afterwards  done  in  accordance  with  the 
court's  finding,  though  somewhat  more 
in  detail,  the  fact  that  the  decree  was 
prepared  and  entered  upon  the  record 
after  the  court  had  adjourned  for  the 
term  would  not  invalidate  the  decree. 
Buckers  Irr.  Co.  v.  Farmers  Ditch  Co., 
31  Colo.  62,  72  Pae.  49. 

[e]  But  where  there  is  no  entry  on 
the  judge 's  docket  showing  that  judg- 
ment had  ever  been  pronounced,  the 
judgment  cannot  properly  be  entered 
after  the  adjournment  of  the  court. 
Lake  v.  Hood,  35  Tex.  Civ.  App.  32,  79 
S.  W.  323. 

[f]  In  North  Carolina  an  entry  on 
the  trial  docket  of  the  word  "judg- 
ment" is  sufficient  to  permit  an  ex- 
tended entiy  to  be  made  thereafter. 
Davis  V.  Shaver,  61  N.  C.   18. 

[g]  Entry  After  Expiration  of 
Term. — A  judgment  becomes  such  at 
the  term  at  which  it  is  rendered,  and 
the  clerk  may  perform  the  ministerial 
duty  of  entering  it  in  the  judgment 
book  after  the  expiration  of  the  term. 
In  re  Cook,  77  Cal.  220,  17  Pac.  923, 
19  Pac.  431;  Estate  of  Nevvnnan,  75  Cal. 
213,  16  Pac.  887;  McLaughlin  v.  Doher- 
ty,  54  Cal.  519;  Genella  v.  Eelyea,  32 
Cal.   159;   Peek  v.  Courtis,  31   Cal.   209. 

39.     U,  S.— Ball  V.  United  States,  140 


U.  S.  118,  11  Sup.  Ct.  761,  35  L.  ed. 
377.  N.  Y.— Hoghtaling  v.  Osborn,  15 
Johns.  119.  Tex. — Shearman  v.  State, 
1  Tex.  App.  215.  Va. — Lee  v.  Willis, 
99  Va.  16,  37  S.  E.  826. 

See  Eeid  v.  State,  53  Ala.  402,  and 
the  title  "Sunday  and  Holidays." 

[a]  A  vacation  decree  only  becomes 
effective  from  the  time  it  is  entered 
in  the  chancery  order-book  of  the  clerk 
of  the  court  in  which  the  case  is  pend- 
ing. Such  entry  made  on  Sunday  is  a 
void  entry,  and  the  decree,  signed  by 
the  judge,  remains  as  if  it  had  not 
been  copied  into  the  order-book.  Lee, 
Taylor  &  Sneed  r.  Willis,  99  Va.  16,  37 
S.    E.   826. 

40.  In  re  Worthington,  7  Biss.  455, 
30  Fed.  Cas.  No.  18,051,  reversing  30 
Fed.  Cas.  No.  18,052. 

41.  See  Euss  r.  Gilbert,  19  Fla.  54, 
that  July  4th  is  not  dies  non  as  to 
courts  and  judgment  may  be  entered 
on  that  day. 

42.  Puekett  v.  Guenther,  142  Iowa 
3.5,  120  N.  W.  123. 

43.  Taylor  v.  Ervin,  119  N.  C.  274, 
25  S.  E.  875;  Perkins  v.  Jones,  28  Wis. 
243. 

44.  Anthony  v.  Ward,  22  111.  181; 
Dow  V.  Eattle,  12  111.  373. 

[a]  A  judgment  entered  by  inad- 
vertence, when  there  are  issues  still 
undetermined  will  be  set  aside  upon 
the  facts  being  brought  to  the  atten- 
tion of  the  court  within  a  reasonable 
time.  Cummings  i".  Boss,  90  Cal.  68,  27 
Pac.  62. 

45.  Faulk  r.  Kellums,  54  111.  188; 
Dow  V.  Eattle,  12  111.  373;  Schmelzer 
V.  Chicago  Ave.  S.  &  D.  Mfg.  Co.,  85 
III.  App.  596.     See  supra,  X,  A,  3,  b. 

46.  McMahpn  r.  Allen,  27  Barb.  (N. 
Y.)   335j  to  take  an  account. 
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f.  Entry  Tending  Motion  for  New  Trial.  —  Statutes  sometimes  pro- 
vide that  judgment  cannot  be  entered  until  after  a  ruling  on  a  motion 
for  a  new  trial,  or  immediately  after  the  expiration  of  the  time  al- 
lowed by  law  for  the  filing  of  such  a  motion.^^  Generally,  however, 
the  entry  of  judgment  need  not  be  delayed  to  allow  the  filing  of  a 
motion  for  a  new  trial,  nor  does  the  entry  of  judgment  deprive  the 
party  of  a  right  to  make  such  a  motion,*^  and  if  there  be  no  question 
as  to  the  proper  judgment  to  be  entered  on  a  verdict,  judgment  should 
be  entered  at  once,  without  waiting  for  a  motion  for  a  new  trial  or 
any  proceedings  to  set  aside  the  verdict.*^  But  a  judgment  entered  be- 
fore the  disposition  of  a  motion  for  a  new  trial  is  not  a  finality  until 


4.7.  Ohio. — Dellenbarger  v.  Hunger, 
24  Ohio  Cir.  Ct.  722,  1  Ohio  Cir.  Ct. 
(N.  S.)  94.  And  see  Bradley  v.  Her- 
ron,  20  Ohio  Cir.  Ct.  (N.  S.)  282.  Ore. 
Lewis  r.  First  Nat.  Bank,  46  Ore.  182, 
78  Pac.  990.  Pa.— Britton  v.  Stanley, 
1  Whart.  267. 

[a]  A  judgment  cannot  be  entered 
during  the  pendency  of  a  motion  for  a 
new  trial  unless  the  court  has  ordered 
it  to  stand  as  security.  Britton  v.  Stan- 
ley, 1  Whart.  (Pa.)  267.  See  also  Van 
Viiet  V.  Conrad,  95  Pa.  494. 

[b]  "Where  the  judgment  entered  was 
"right,"  its  entry  before  expiration 
of  the  statutory  time  allowed  for  mak- 
ing a  motion  for  a  new  trial  is  harm- 
less. Gosline  r.  Dryfoos,  45  Wash.  .396, 
86  Pac.  634.  See  "also  Warren  r.  Chi- 
cago, B.  &  Q.  R.  Co.,  122  Mo.  App. 
254,  99  S.  W.  16. 

48.  Cox  r.  Baker,  11.3  Tnd.  62,  14 
N.  E.  740;  Hinkle  r.  Margerum,  50  Ind. 
240;  Beals  r.  Beals,  20  Ind.  163;  Har- 
vey r.  Adams,  32  Mich.  472;  People 
ex  rel.  Gibson  v.  Bay  County  Circuit 
Court,  14  Mich.  169. 

[a]  The  pendency  of  a  motion  for 
new  trial  at  the  time  of  the  entry  of 
judgment  does  not  affect  the  validity 
of  the  judgment  if  the  motion  be  over- 
ruled. New  Albanv,  etc.  Mills  Co.  v. 
Senior,  53  Tnd.  App.  453,  101  N.  E. 
1025;  Hasted  v.  Dodge  (Towa),  35  N.  W. 
462. 

[b]  Not  Bar  To  Granting  New 
Trial. — "If  the  court  should  have  been 
of  the  opinion  that  the  defendants 
were  entitled  to  a  new  trial,  the  fact 
that  a  judgment  had  been  entered  a 
day  or  two  before  the  ruling  on  the 
motion  would  not  deprive  the  court  of 
the  power  to  grant  the  new  trial." 
Hasted  r.  Dodge  (Iowa),  35  N.  W.  462. 

49.  Hutchinson    v.    Bours,     13     Cal. 
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50.     And  see  Estate  of  Moss,  24  Civ. 
Proc.  (N.  Y.)  438. 

[a]  In  New  York  the  statute  pro- 
vides for  the  entry  of  judgment  by  the 
clerk  in  conformity  with  the  verdict. 
"The  only  direction  of  the  court  at 
variance  with  the  general  directions  of 
the  statute,  ...  is  an  order  reserving 
the  cause  for  argument  or  fuller  con- 
sideration." "Indeed  those  cases  iu 
which  the  entry  of  judgment  has  been 
stayed  to  allow  a  review  of  the.  trial 
have  constituted  the  exceptions  to  the 
ordinary  practice,  and  that  form  of 
ytrocedure  has  been  resorted  to  when 
it  has  been  supposed  there  were  rea- 
sons for  making  the  case  an  exception, 
and  excusing  the  unsuccessful  party 
from  the  costs  and  trouble  of  an  ap- 
peal in  the  first  instance."  Morrison 
r.  New  York  &  N.  H.  E.  R.  Co.,  32 
Barb.    (N.   Y.)    568. 

[b]  When  a  general  verdict  is  re- 
turned by  the  jury,  the  clerk  may  enter 
judgment  upon  it  immediately,  and  it 
is  his  duty  to  do  so  unless  otherwise 
ordered  by  the  court;  and  such  a  judg- 
ment is  regular  and  valid  though  en- 
tered before  the  expiration  of  the 
statutory  time  for  filing  a  motion  for 
a  new  trial.  Young  r.  Shallenberger, 
53  Ohio  St.  291,  41  N.  E.  518. 

[c]  In  Tennessee  the  judgment  is 
usually  entered  on  the  verdict  when 
the  latter  is  recorded  on  the  minutes, 
unless  a  motion  for  new  trial  be  made 
before  that  occurs.  Dunn  v.  State,  127 
Tenn.  267,  154  S.  W.  969;  Louisville 
&  N.  R.  Co.  V.  Ray,  124  Tenn.  16,  134 
S.  W.  858,  Ann.  Cas.  1912D,  910; 
Greenfield  r.  State,  7  Baxt.  (Tenn.)  18. 
"If  a  motion  for  new  trial  be  made 
before  judgment,  the  latter  remains  un- 
entered until  that  motion  is  finally  dis- 
posed of,  even  if  that  be  at  the  suc- 
ceeding or  any  subsequent  term."     If 
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such  motion  is  disposed  of,^"  though  it  has  been  hekl  that  the  entry 
of  judgment  during  the  pendency  of  a  motion  for  a  new  trial,  m  effect, 
overrules  the  motion.^^ 

g.  Entry  as  Affected  hy  Motion  in  Arrest  of  Judgment.  —  The  pre- 
mature and  unauthorized  entry  of  judgment  will  not  prevent  a  timely 
application  in  arrest  of  judgment,^-  and  a  judgment  entered  pending 
a  motion  in  arrest  does  not  become  final  until  the  motion  is  disposed 
of.^^ 

h.  Entry  While  Proceedings  Stayed.  —  The  entry  of  a  judgment 
while  a  stay  of  proceedings  is  in  force  is  irregular.^* 


the  judgment  be  entered  before  the  en- 
try of  a  motion  for  a  new  trial,  the 
making  of  the  motion  suspends  the 
judgment  until  the  motion  is  finally 
disposed  of  and  if  it  be  overruled,  the 
judgment  stands  as  of  the  date  of  such 
motion  or  of  its  disposition  whether 
overruled  or  sustained.  The  better 
practice  being  to  formally  set  aside  the 
judgment  upon  entry  of  the  motion  for 
new  trial.  Dunn  v.  State,  127  Tenn. 
267,  154  S.  W.  969. 

50.  D.  C— Walter  v.  Baltimore  &  O. 
E.  Co.,  6  App.  Cas.  20,  operation  of 
judgment  is  suspended  for  the  purposes 
of  appeal.  Ind. — Colchen  v.  Ninde,  120 
Ind.  88,  22  N.  E.  94;  New  York,  etc. 
E.  E.  Co.  V.  Doane,  105  Ind.  92,  4 
N.  E.  419;  New  Albany,  etc.  Mills  Co. 
r.  Senior,  53  Ind.  App.  453,  101  N.  E. 
1025;  Pittsburgh,  C.  C.  &  St.  L.  E.  Co. 
V.  Johnson,  52  Ind.  App.  457,  99  N.  E. 
508.  Mich.— Harvey  v.  Adams,  32  Mich. 
472.  Mo.— State  r.  Smith,  104  Mo.  419, 
16  S.  W.  415;  Thomas  r.  Thomas,  64 
Mo.  353;  Warren  v.  Chicago,  B.  &  Q. 
E.  Co.,  122  Mo.  App.  254,  99  S.  W. 
16.  Tenn.— Dunn  v.  State,  127  Tenn. 
267,    154   S.   W.   969. 

[a]  When  a  judgment  is  entered  on 
two  counts  pending  the  decision  of  a 
motion  for  a  new  trial,  and  a  new  trial 
is  granted  on  one  count,  the  judgment 
remains  in  abeyance  until  a  final  judg- 
ment is  rendered.  Gann  v.  Dearborn 
Mfg.  Co.,  129  Mo.  App.  425,  107  S.  W. 
15. 

[b]  If  the  motion  for  new  trial  be 
granted  the  judgment  will  be  deemed 
to  have  been  set  aside.  Ind. — New  Al- 
bany, etc.  Mills  Co.  V.  Senior,  53  Ind. 
App.  453.  Mo.— St.  Louis  D.  &  S.  Loan 
Assn.  f.  Augustin,  2  Mo.  App.  123,  132. 
Wash. — Paieh  v.  Northern  Pacific  Ey. 
Co.,  86  Wash.  379,  150  Pac.  814. 

[c]  It  is  error  for  a  judge  on  grant- 
ing a  new  trial  to  permit  a  judgment 


absolute  on  its  face  to  be  entered, 
though  such  entry  was  merely  for  the 
purpose  of  perfecting  the  record.  Haber- 
sham V.  Wetter,  59  Ga.  11. 

51.  Ferris  v.  Commercial  Nat.  Bank, 
158  HI.  237,  41  N.  E.  1118,  affirming 
55  111.  App.  218;  Mclntyre  r.  People, 
38  111.  514;  Com.  r.  Gabor,  209  Pa.  201, 
58  Atl.  278;  Pennsylvania  Salt  Mfg. 
Co.  r.  Neel,  54  Pa.  9;  Weaver  v.  Com., 
29  Pa.  445;  Com.  v.  Grow,  48  Pa.  Super. 
373. 

52.  Hartridge  r.  Wesson,  4  Ga.   101. 
Effect  of  entry  of  judgment  on  right 

to  move  in  arrest  of  judgment,  see  2 
Standard  Proc.  1030,  et  seq. 

53.  State  v.  Smith,  104  Mo.  419,  16 
S.  W.  415;  Thomas  v.  Thomas,  64  Mo. 
353;  Warren  v.  Chicago,  B.  &  Q.  E. 
Co.,  122  Mo.  App.  254,  99  S.  W.  16; 
Com.  V.  Gabor,  209  Pa.  201,  58  Atl.  278; 
Pennsylvania  Salt  Mfg.  Co.  v.  Neel,  54 
Pa.  9;  Weaver  r.  Com.,  29  Pa.  445; 
Com.  V.  Grow,  48  Pa.  Super.  373  (that 
the  entry  of  judgment  pending  a  mo- 
tion in  arrest  of  judgment  overrules 
the  motion).  See  also  2  Standard 
Proc.  1031. 

54.  Uhe  r.  Chicago,  etc.  Ey.  Co.,  3 
S.  D.  563,  .54  N.  W.  601,  4  S.  D.  505, 
57  N.  W.  484;  Nau  r.  Suelflohn,  45  Wis. 
438;  Ackerman  r.  Horicon  Iron  Mfg. 
Co.,  16  Wis.   155. 

[a]  The  entry  of  judgment  pending 
a  stay  of  proceedings  is  a  mere  ir- 
regularity, the  judgment  not  being  void 
for  that  reason,  even  where  it  is  en- 
tered by  the  clerk  in  vacation.  Davison 
V.  Brown,  93  Wis.  85,  67  N.  W.  42; 
Egan  V.  Sengpiel,  46  Wis.  703,  1  N.  W. 
467. 

[b]  When  a  judgment  is  entered 
while  a  stay  of  proceedings  is  pending, 
such  judgment  may  be  set  aside  as 
irregular.  Danner  v.  Capehart,  41 
Minn.  294,  42  N.  W.  1062. 

[c]  Where   after   a  general  verdict. 
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i.  Entry  of  Judgment  After  Expiration  of  Judge's  Term.  —  Where 
the  entry  of  judgment  is  a  mere  ministerial  act,  it  may  be  made  after 
the  expiration  of  a  judge's  term  of  ofdce,  if  the  judgment  was  rendered 
before  such  time.^^  But  this  rule  only  applies  to  judgments  whose 
entry  involves  nothing  more  than  clerical  or  ministerial  duties,  such 
as  a  judgment  for  the  recovery  of  specific  real  or  personal  property, 
or  a  fixed  amount  of  damages,  or  one  which  is  rendered  generally,  as 
that  the  plaintiff  is  not  entitled  to  recover  his  demand  from  the  de- 
fendant.^^   And  it  has  been  held  that  a  judgment  not  filed  until  after 


a  motion  to  set  aside  the  vcrflict  and 
for  a  new  trial  was  entertained,  and 
the  court  ordered  that  in  the  event  of 
his  denial  of  the  motion,  the  defend- 
ant should  have  a  thirty  days'  stay, 
such  stay  did  not  prevent  the  entry  of 
the  judgment  on  the  verdict  but  af- 
fected only  the  proceedings  subsequent 
to  such  entry.  Stern  v.  Wabash  E.  R. 
Co.,  52  Misc.  12,  101  N.  Y.  Supp.  181. 

55.  Ala. — Hamill  v.  Gibson,  61  Ala. 
261.  Cal.— nolt  V.  Holt,  107  Cal.  258, 
40  Pac.  390.  la.— Tracy  v.  Beeson,  47 
Iowa  155.  N.  Y.— Roberts  v.  White,  7 
Jones  &  S.  272.  N.  C— McDowell  v. 
McDowell,  92  N.  C.  227. 

[a]  Where  a  cause  is  submitted  to 
a  judge  and  he  makes  his  decision  and 
deposits  it  in  the  express  office  the  day 
before  his  term  expired,  properly  di- 
rected to  the  clerk  of  the  court,  the 
decision  is  then  complete,  and  is  not 
invalidated  because  it  was  not  filed  in 
the  clerk's  office  before  the  expiration 
of  the  judge's  term.  Shenandoah  Nat. 
Bank  v.  Read,  86  Iowa  136,  53  N.  W. 
96;  Babcock  v.  Wolf,  70  Iowa  676,  28 
N.  W.  490. 

[b]  When  parties  in  vacation  con- 
sent to  the  rendition  of  judgment,  and 
before  entry  the  judge  before  whom 
the  action  was  pending  went  out  of 
office,  it  may  be  entered  by  his  suc- 
cessor at  a  subsequent  term.  McDow- 
ell V.  McDowell,  92  N.  C.  227, 

[c]  When  the  cause  has  been  fully 
tried  and  decision  rendered  before  the 
judge  went  out  of  office,  the  entry 
thereof  by  the  clerk  can  be  performed 
after  the  expiration  of  the  judge 's 
term  of  office  with  as  much  effect  as 
before.  Grim  v.  Kessing,  89  Cal.  478, 
489,  26  Pac.  1074.  But  see  Mace  v. 
O'Reilley,  70  Cal.  231,  11  Pac,  721, 
when  findings  have  neither  been  filed 
nor  waived. 

[d]  Adopting  Reporter's  Notes. 
When  a  judge  enters  upon  his  minutes 
his  findings  and  conclusions  of  law  and 
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through  inadvertence  fails  to  write 
them  out  in  full  and  file  them  with 
the  clerk,  the  judge  subsequently  sit- 
ting in  the  court  is  authorized  to  re- 
gard those  findings  as  constituting  a 
decision  in  the  case  and  enter  a  judg- 
ment thereon,  and  the  reporter's  short- 
hand notes  may  be  regarded  as  equiv- 
alent to  the  judge's  minutes  for  this 
purpose  and  be  made  the  basis  of  a 
judgment.  Edmonds  v.  Riley,  15  S.  D. 
470,  90  N.  W.   139. 

[e]  In  Indiana  it  is  provided  by 
statute  ($1451,  Burns  1908,  §1331  Rev. 
St.,  1881)  that  any  record  left  un- 
signed by  a  judge  who  has  died  or 
resigned,  etc.,  may  be  signed  by  his 
successor  at  any  subsequent  term  as 
if  such  record  had  been  made  by  such 
judge.  Pittsburgh,  etc.  R.  Co.  v.  John- 
son, 52   Tn.l.   App.  457,  99  N.  E.  508. 

[f]  Necessity  for  Direction  for 
Judgment. — A  judge  cannot  render  a 
decision  or  order  the  entry  of  judg- 
ment in  a  case  heard  by  his  predecessor, 
in  the  absence  of  a  direction  for  judg- 
ment. Wevman  v.  National  Broadway 
Bank,  59  How.  Pr.   (N.  Y.)   331. 

[g|  Decision  Filed  After  Expiration 
of  Term. — No  judgment  can  be  entered 
on  a  decision  filed  after  the  expiiution 
of  the  judge's  term,  such  filing  being 
an  element  in  the  rendition  of  the  judg- 
ment. Crane  r.  First  Nat.  Bank,  26 
N.  D.  268,  144  N.   W.  96. 

56.  Broder  v.  Conklin,  98  Cal.  360, 
33  Pac.  211. 

[a]  In  many  other  actions  and  es- 
pecially those  of  an  equitable  nature, 
the  form  of  the  judgment  and  the  char- 
acter of  relief  to  be  granted  are  a 
matter  for  the  exercise  of  judicial 
power,  and  in  such  cases  a  judgment 
cannot  be  entered  after  the  expiration 
of  the  term  of  office  of  the  judge  grant- 
ing the  judgment.  Broder  v.  Conklin, 
98  Cal.  360,  33  Pac.  211. 

[b]  Though  an  orfler  for  judgment 
be    entered    before    the    expiration    of 


JUDGMENTS 


1009 


the  expiration  of  judge's  term  of  office,  is  invalid.^^ 

j.  After  Death  of  Party.  —  The  propriety  and  effect  of  the  entry 
of  judgment  for  or  against  a  deceased  party  is  discussed  elsewhere 
in  this  article.^® 

k.  Premature  Entry.  — A  judgment  that  is  prematurely  entered  is 
not  a  nullity,  the  error  not  being  jurisdictional,  but  at  most  is  erroneous 
and  irregular.^^_  Under  some  circumstances,  the  premature  entry  of 
judgment  merely  suspends  the  judgment  and  it  becomes  perfected 
when  the  proceedings  are  completed.*^" 

5.  Proceedings  on  Entry.  —  a.  At  Whose  Instance  Entry  Made. 
It  is  the  duty  of  the  successful  party  to  cause  the  clerk  to  enter  the 
formal  judgment,  and  in  the  event  of  the  former's  failure  to  do  so, 
the  statutes  usually  provide^^  that  this  may  be  done  by  the  defeated 


the  term  of  office  of  the  judge,  but  no 
findings  are  filed,  no  valid  judgment 
can  be  entered  in  the  action,  unless 
agreed  findings  are  filed  or  waived  by 
the  parties.  Mace  v.  O  'Eeilley,  70  Cal. 
231,  11  Pae.  721. 

57.  Where  a  decree  is  prepared  by 
the  judge  during  his  term  of  office,  but 
did  not  receive  the  file  mark  of  the 
clerk  until  after  the  judge 's  term  had 
expired  and  his  successor  had  been 
elected  and  qualified,  such  decree  is  in- 
operative and  a  nullity.  Eussell  v.  Sar- 
gent, 7  111.  App.  98. 

[a]  Death  of  Judge. — Where  a  judge 
had  taken  a  cause  under  advisement 
during  vacation,  had  drawn  and  signed 
the  judgment  and  deposited  same  with 
the  clerk  of  the  court  to  be  filed  at 
the  next  term,  but  had  died  previous 
to  the  beginning  of  the  term,  such 
judgment  cannot  be  entered  under  di- 
rection of  his  successor  and  is  a  nul- 
lity.   Wilson  V.  Eodewald,  61  Miss.  228. 

58.  See  siqyra,  III,  B,  2-  and  infra, 
X,  C,  3,  b. 

59.  Ala. — Ex  parte  Allen,  166  Ala. 
Ill,  52  So.  44.  Cal.— Haley  v.  Amestoy, 
44  Cal.  132  (where  judgment  was  en- 
tered before  exceptions  to  findings 
vver.e  overruled) ;  California  Casket  Co. 
V.  McGinn,  10  Cal.  App.  5,  100  Pac. 
1077,  1079.  Ga. — See  Ilorrigan  v.  Savan- 
nah Grocery  Co.,  12G  Ga.  127,  54  S.  E. 
961,  Tex.— Tobar  i:  Losano,  6  Tex. 
Civ.  App.  698,  25  S.  W.  973.  Wis. 
Horning  r.  Griesbach  Brew.  Co.,  84 
Wis.  71,  54  N.  W.  105;  Marshall  & 
Osley  Bank  r.  Milwaukee  Worsted 
Mills,  84  Wis.   23,  53   N.   W.   1126. 

See  also  Oliver  v.  Kinney,  173  Ala. 
593,  56  So.  203.  Compare,  Wavmire  v. 
Shipley,  52  Ore.  464,  97  Pac.  807,  that 


a  judgment  that  is  prematurely  entered 
is  void. 

[a]  When  the  party  against  whom 
jurlgment  was  prematurely  entered  is 
not  prejudiced  thereby,  it  will  not  be 
set  aside  for  such  irregularity.  Kidd 
V.  Phillips,   13  Jones  &  S.   (N.  Y.)   633. 

[b]  When  a  judgment  is  entered  by 
a  prothonotary  on  the  report  of  a 
referee,  before  the  time  provided  by 
statute,  and  the  parties  though  aware 
of  the  mistake  made  no  objection,  and 
subsequently  filed  exceptions  to  the  re- 
port, an  objection  to  such  irregular 
entry  cannot  for  the  first  time  be  pre- 
sented on  appeal.  Pittsburgh  &  C.  R. 
Co.  V.  Shaw  (Pa.),  14  Atl.  323. 

60.  When  written  findings  are  neces- 
sary a  judgment  entered  up  previously 
is  to  be  regarded  as  in  the  nature  of 
provisional  action,  which  only  becomes 
perfected  when  the  findings  are  com- 
pleted. People  ex  rel.  O'Blinskie  v. 
Judge  of  Kent  County  Circuit  Court, 
34  Mich.   62. 

61.  Ark.— Chatfield  v.  Jarratt,  108 
Ark.  523,  158  S.  W.  146.  Ga.— Ogletree 
1-.  Bray,  135  Ga.  34,  68  S.  E.  789. 
N.  Y.— Wilson  v.  Simpson,  84  N.  Y. 
674;  Skinner  v.  Quin,  43  N.  Y.  99; 
Thompson  r.  Schieflfelin,  4  Civ.  Proc. 
270,  66  How.  Pr.  235.  See  Eichmond 
V.  Hamilton,  9  Abb.  Pr.  71,  note.  Can. 
Lang  t\  Corporation  of  Victoria,  6  Brit. 
Col.   104. 

[a]  At  common  law  in  actions  upon 
the  case,  the  defendant  might  have  the 
judgment  entered  when  plaintiff  failed 
to  do  so.  Vin.  Abr.  "Judgment"  Tit. 
(A) ;  Lang  v.  City  of  Victoria,  6  Brit. 
Col.   (Can.)  104. 

[b]  A  rule  of  court  sometimes  exists 
permitting  the  defeated  party  to  apply 
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party.     Entry  of  the  juclgmerit  by  the  sncoessfnl  party  may  in  some 
jurisdictions  be  compelled  by  his  adversary /'- 

b.  Notice  of  Application  for  Entry.  —  "Wlien  an  application  to  the 
court  for  the  entry  of  judgment  is  necessary,  notice  thereof  to  the  ad- 
verse party  is  ordinarily  required,''^  though  in  some  jurisdictions  notice 
of  such  application  is  not  required  to  be  given,*'*  and  generally  the 
clerk  may  enter  judgment  on  a  verdict,  decree  of  court,  or  report  of 
referee  -wdthout  notice. ''^ 


to  haA-e  judgment  entered  when  the  suc- 
cessful party  neglects  to  do  so.  Lang 
V.  Corporation  of  Victoria,  6  Brit.  Col. 
(Can.)    104. 

62.  Furlong  r.   GViffin,   .3   Minn.   207. 

[a]  Right  of  Defeated  Party  To 
Compel  Entry. — A  defeated  party  has 
the  ri.cjht  to  insist  upon  an  entry  of 
the  judgment,  though  such  right  is  not 
created  by  statute  and  is  only  a  right 
incidental  to  appeal,  and  such  entry 
mav  be  enforced  by  mandamus.  In  re 
Watts,  214  Fed.  80,"  130  C.  C.  A.  520. 

[b]  The  court  may  by  order  compel 
the  successful  party  to  perfect  his 
judgment.  Lentilhon  v.  New  York,  3 
Sandf.  (N.  Y.)  721;  Jackson  r.  Parker, 
2  Caines  (N.  Y.)  385. 

[c]  Dismissal  on  Failure  To  Enter 
Judgment. — Where  tlie  prevailing  party 
is  dilatory  in  perfecting  his  judgment, 
the  court  may  order  that  he  proceed 
at  once  and  perfect  the  judgment  or 
his  action  will  be  dismissed.  Sherrerd 
V.  Frazer,  6  Minn.  572;  Deuel  v.  Hawke, 
2  Minn.  50. 

[d]  Showing  on  Application. — On  a 
motion  to  compel  the  entry  of  judg- 
ment, the  facts  may  be  sufficiently 
shown  by  affidavit.  Sherrerd  v.  Frazer, 
6  Minn.' 572. 

63.  Goddard  r.  Coffin,  2  Ware  382, 
110  Fed.  Cas.  No.  5,490;  Warwick  r. 
Cox,  36  N.  ,J.  L.  392.  See  also  White 
V.  Sydenstricker,  6  W.  Va.  46. 

[a]  When  a  party  has  a  representa- 
tive present  at  the  time  of  entry  of 
judgment,  failure  to  give  notice  of  such 
application  is  waived.  Alder  v.  Eden- 
born,  198  Fed.  928.  See  also  Wagner 
V.  Tice,  36  Iowa  599. 

[b]  In  Pennsylvania  when  the  case 
is  tried  by  the  court  without  a  jury, 
notice  of  filing  the  decision  must  be 
given  and  if  no  exceptions  be  filed 
within  thirty  days  after  such  notice  be 
given,  judgment  is  entered  by  the 
prothonotarv  or  clerk.  Smyers  V.  Al- 
bert, 52  Pa."  Super.  163. 
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[c]  In  Wisconsin  (1)  it  is  necessary 
in  some  instances  that  notice  of  the 
intended  application  for  jmlgment  must 
be  given.  Headly  v.  Miller,  63  Wis. 
173,  23  N.  W.  428;  Massing,  f.  Ames, 
36  Wis.  409;  Wadsworth  v.  Willard, 
22  Wis.  238.  Compare,  Egan  r.  Seng- 
piel,  46  Wis.  703,  1  N.  W.  467.  (2) 
The  entry  of  a  judgment  without  notice 
when  notice  should  have  been  given, 
would  not  make  the  judgment  void  for 
that  reason.  Egan  r.  Sengpiel,  46  Wis. 
703,  1  N.  W.  467..  See  also  Pormann 
r.  Frede,  72  Wis.  226,  39  N.  W.  385. 
(3)  Nor  will  the  judgment  be  set  aside 
for  a  mere  irregularitv  in  the  notice. 
Pormann  f.  Frede,  72  Wis.  226,  39  N. 
W.   385. 

64.  Mace  v.  O'Reilley,  70  Cal.  231, 
11  Pac.  721;  ^lacnevin  v.  Macnevin,  63 
Cal.  186;  Whitaker  v.  McClung,  14 
Minn.   170. 

[a]  The  court  may  order  judgment 
to  be  entered  without  notice  to  either 
partv.  Long  r.  Stafford,  103  N.  Y.  274, 
8  N".  E.  522. 

[b]  An  application  for  an  order  di- 
recting entry  of  a  judgment  may  be 
made  ex  parte.  Notice  of  the  applica- 
tion is  unnecessary  unless  there  is  a 
stay  or  the  court  or  jud^e  specially 
directs  that  notice  be  given.  Gould  V. 
Duluth  &  Dakota  Elev.  Co.,  3  N.  D.  96, 
54  N.  W.  316. 

65.  Leyde  r.  Martin,  16  Minn.  38; 
Whitaker'  r.  McClung,  14  Minn.  170; 
Piper  r.  .Johnston,  12  Minn.  60. 

[a]  The  rule  is  the  same  in  equit- 
able as  in  legal  proceedings.  Piper  v. 
Johnston,   12   ^Tinn.   60. 

[b]  In  New  Jersey  unless  the  postea 
be  filed  within  the  time  provided  by 
the  court  rules,  the  party  holding  the 
postea  cannot  after  that  time  move  for 
the  filing  and  judgment  without  notice 
to  his  opponent.  Warwick  r.  Cox,  36 
N.  J.  L.  392. 

[c]  In  an  action  on  contract  for 
money  a  defendant  after  default  is  not 
entitled  to  notice  of  entry  of  judgment. 
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c.  Signing.  —  The  matter  of  signing  the  judgment  or  entry  thereof 
is  discussed  elsewhere  in  this  article.*^*^ 

d.  Beading  the  Entry.  —  Some  statutes  require  all  entries  of  judg- 
ments to  be  read  in  open  court  before  being  signed  by  the  judge.°^ 

e.  Entry  in  Separate  Book.  —  Judgments  are  usually  required  to 
be  entered  in  a  separate  book  kept  for  that  purpose, ^^  but  the  entry 
thereof  in  a  wrong  book  does  not  impair  the  validity  of  the  judgment.'^'^ 

f.  Form  and  Contents  of  the  Entry.  —  The  entry  must  comply  with 
all  the  statutory  requirements/"  and  be  authorized  by  the  judgment 


and  if  it  be  a  case  where  he  is  entitled 
to  notice  the  entry  of  judgment  with- 
out notice  is  merely  an  irregularity. 
Egan  V.  Sengpiel,  46  Wis.  703,  1  N.  W. 
467. 

66.  See  iirfra,  XI. 

67.  Indiana,  B.  &  W.  Ey.  Co.  V.  Bird, 
116  Ind.  217,  222,  18  N.  E.  837.  See 
also  Catterlin  v.  City  of  Frankfort,  87 
Ind.  45;  and  the  preceding  section. 

68.  Cal.— Matter  of  Blythe,  110  Cal. 
226,  42  Pac.  641.  Md.— Bond  v.  Cit- 
izens' Nat.  Bank,  65  Md.  498,  4  Atl. 
893.  Minn.— Thompson  r.  Bickford,  19 
Minn.  17;  Jorgensen  v.  Griffin,  14  Minn. 
464;  Brown  v.  Hathaway,  10  Minn.  303. 
N.  Y.— Knapp  t\  Eoche,  82  N.  Y.  366; 
Butler  V.  Lee,  3  Keyes  70,  76;  Artisans' 
Bank  v.  Treadwell,  34  Barb.  553;  Be 
Laney  r.  Blizzard,  7  Hun  66;  Appleby 
r.  Barry,  2  Eobt.  689;  Lentilhon  v.  New 
York,  3  Sandf.  721;  Blvdenburgh  r. 
Northrop,  13  How.  Pr.  289;  Schenec- 
tady, etc.  Plank  Eoad  Co.  v.  Thatcher, 
6  How.  Pr.  226;  Overton  v.  National 
Bank,  3  N.  Y.  St.  169.  N.  C— Logan 
r.  Harris,  90  N.  C.  7.  S.  D.— Locke  v. 
Hubbard,  9  S.  D.  364,  69  N.  W.  588. 
Wis. — Lathrop   v.   Snyder,  17  Wis.   110. 

[a]  In  New  York  the  "judgment 
book"  is  a  separate  and  distinct  book 
from  the  "docket  book;  "  both  of  which 
the  statute  requires  to  be  kept.  Sheri- 
dan v.  Linden,  81  N.  Y.   182. 

[b]  What  Constitutes  Book.— Where 
the  clerk  makes  a  practice  of  writing 
up  the  judgments  upon  separate  sheets 
of  paper  of  uniform  size  numbered  in 
chronological  order,  such  entries  being 
written  up  promptly  after  the  order  for 
judgment  is  made,  which  sheets  are 
kept  securely  in  an  inclosed  box  until 
there  are  enough  of  them  to  make  a 
bound  volume  when  they  are  perma- 
nently bound  together  in  the  same  order 
with  the  same  paging,  there  is  a  suffi- 
cient compliance  with  a  statute  requir- 
ing the  clerk  to  keep  a  judgment  book, 


and  to  enter  therein  the  judgments  ren- 
dered. Lynch  v.  Burt,  132  Fed.  417,  67 
C.   C.  A.  305. 

69.  la. — Carr  v.  Bosworth,  72  Iowa 
530,  34  N.  W.  317.  Mont.— Wolf  v. 
Great  Falls  W.  P.  &  T.  S.  Co.,  15  Mont. 
49,  38  Pac.  115;  Work  v.  Northern  Pac. 
E.  E.  Co.,  11  Mont.  513,  29  Pac.  280. 
N.  Y.— Whitney  v.  Townsend,  67  N.  Y, 
40. 

[a]  A  judgment  is  not  void  (1)  be- 
cause by  reason  of  the  neglect  or  omis- 
sion of  the  clerk  it  is  entered  in  the 
wrong  book.  Sprigg  v.  Stump,  8  Fed. 
207;  State  v.  MacElrath,  49  Ore.  294, 
89  Pac.  803.  (2)  As  where  a  judg- 
ment is  entered  in  the  "Decree  Book" 
instead  of  the  "Judgment  Book." 
Thompson  v.  Bickford,  19  Minn.  17. 
See  also  Bond  v.  Citizens  Nat.  Bank, 
65  Md.  498,  4  Atl.  893. 

[b]  Though  the  statute  Tecpiire  the 
clerk  to  enter  judgments  in  a  separate 
book  kept  for  that  purpose  the  entry 
thereof  in  his  register  of  action,  that 
book  being  kept  for  both  purposes,  does 
not  impair  the  validity  thereof.  Jor- 
gensen V.  Griffin,  14  Minn.  464. 

[c]  Separate  Books  for  Law  and 
Chancery. — The  mere  inadvertence  of 
entering  a  judgment  at  law  in  the  book 
used  for  the  entry  of  chancery  orders 
and  decrees  by  the  same  court,  does 
not,  as  between  the  parties,  invalidate 
or  affect  such  judgment.  It  is  a  suffi- 
cient memorial  for  the  enforcement  of 
the  judgment.  State  r.  Blair,  63  W. 
Va.  635,  60  S.  E.  795.  See  also  Md. 
Bond  r.  Citizens  Nat.  Bank,  65  Md. 
498.  Minn.— Thompson  r.  Bickford,  19 
Minn.  17.  Mont. — Work  v.  Northern 
Pac.  E.  Co.,  11  Mont.  513,  29  Pac. 
280.  Neb.— Kolterman  v.  Chilvers,  82 
Neb.  216,  117  N.  W.  405. 

70.  See  Baker  v.  State,  3  Ark.  491; 
Taylor  v.  Eunyon,  3  Iowa  474. 

[a]  In  the  absence  of  statute  no  par- 
ticular form  for  the  entry  of  judgment 
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which  was  rendered.^^     A  defective  or  inaccurate  entry  of  the  jndor- 
ment  by  the  clerk  does  not  affect  its  validity.'-      The    entry    must 


is    required.      Humboldt    Mill.    &    Min. 
Co.  v.  Terrv,  11  Nev.  237. 

[b]  The  provisions  of  the  Nebraska  , 
statute  requiring  the  clerk  in  entering  I 
a  judgment  against  principals  and  j 
sureties  to  designate  who  are  principals 
and  who  are  sureties  do  not  apply  to  | 
a  judgment  against  parties  who  execute  j 
an  appeal  undertaking.  Flannagan  r. 
Cleveland,  44  Neb.  oS,  62  N.  W.  297. 

[c]  Special  findings  of  fact  need 
not  be  included  in  the  judgment  entry, 
though  the  judgment  be  based  on  them. 
Springfiel.l  F.  &  M.  Ins.  Co.  f.  Hamby, 
65  Ark.  14,  45  S.  W.  472. 

[d]  Folios. — The  entry  of  a  judg- 
ment is  not  invalid  because  the  judg- 
ment did  not  comply  with  a  court  rule 
requiring  it  to  be  folioed,  the  statute 
(Code  Civ.  Proc,  §721)  providing  that 
no  judgment  shall  be  affected  or  im- 
paired for  informalities  in  entering  the 
judgment.  New  York  City  Baptist  Mis- 
sion Soc.  r.  Tabernacle  Baptist  Church, 
17  Misc.  733,  40  N.  Y.  Supp.  1032,  10 
App.  Div.  2S,S,  41  "NT.  Y.  vSupp.  976,  75 
N.  Y.  St.  1352,  41  N.  Y.  Supp.  976. 

[ej  An  entry  in  the  "rough  min- 
utes of  the  court"  by  the  clerk  does 
not  constitute  an  ofhcial  record  of  the 
court,  and  is  not  sufficient  to  constitute 
an  entrv  of  the  judgment.  Brownell 
V.  Supe'rior  Court,  157  Cal.  703,  109 
Pac.  91. 

[f]  A  docket  entry  in  the  minutes 
of  proceedings  in  the  action  kept  by 
the  dork  rcailing  "Judgment  entered 
against  defendants  in  favor  of  plain- 
tiff for  $328.50,"  is  not  an  entry  of 
the  judgment.  Brown  v.  Hathaway,  10 
Minii.   303. 

[gj  Judgment  Bond. — An  entry  by 
the  prothonotary  on  his  docket  of  a 
suit,  and  that  a  judgment  bond  was 
filed  of  record  therein,  stating  the  par- 
ticulars of  it  and  the  date  of  entry  is 
a  good  entrv  of  a  judgment.  Helvete 
V.  Kapp,   7  Serg.   & 'e.    (Pa.)    306. 

71.  Stevens  r.  Solid  Muldoon  P.  Co., 
7  Colo.  86,  1  Pac.  904;  Alvord  v.  Mc- 
Gaugiiev,  5  Colo.  244;  Geery  v.  Geerv, 
79  N.  Y.  565. 

[a]  When  it  is  sought  to  have  a 
judgment  entered  directing  the  pay- 
ment of  a  juilgmcnt  out  of  a  special 
fund,  the  judgment  must  so  specify, 
otherwise  it  will  be  deemed  a  general 
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judgment.  Town  of  Cicero  r.  People, 
105   111.   App.  406. 

72.  U.  S.— Bird  r.  McClelland  Stumpf 
&Pelzer  Brick  Mfg.  Co.,  45  Fed.  458. 
Cal. — Mann  f.  Haley,  45  Cal.  653; 
Eousset  r.  Boyle,  45  Cal.  64.  Ga. 
Bridges  v.  Thomas,  50  Ga.  378.  La. 
Thomas  r.  Goodwin,  120  La.  504,  45 
So.  406.  Mo. — Kansas  City  First  Nat. 
Bank  c.  Landis,  34  Mo.  App.  433.  N.  Y. 
Renouil  r.  Harris,  2  Samlf.  641;  Cook 
V.  Dickerson,  1  Duer  679;  New  York 
Citv  Baptist  Mission  Soc.  v.  Tabernacle 
Baptist  Church,  10  App.  Div.  288,  41 
N.  Y.  Snpp.  976.  Ohio. — Newnam  v. 
Cincinnati,  IS  Ohio  323.  Pa.— Lewis 
r.  Smith,  2  Serg.  &  R.  142.  Tex.— Low- 
don  r.  Fisk  (Tex.  Civ.  App.),  27  S.  W. 
ISO.  Va.— Roa.h  r.  Blakey,  89  Ya.  767, 
17  S.  E.  228.  Wis.— Lath rop  v.  Snyder, 
17  Wis.   110. 

[a J  An  obviously  clerical  error  in 
the  entry  which  is  not  material,  will 
be  disregarded.  Camplioll  r.  Wolf,  33 
Mo.  459. 

fb]  The  use  of  imtechnical  or  inap- 
propriate words  in  making  the  entry 
^^i^  not  avoid  it.  Ark. — Ware  r.  Pen- 
nington, 15  Ark.  226.  111. — Mapes  v. 
Scott,  94  111.  379,  385;  Wiggins  r.  Chi- 
cago, 68  111.  372,  376;  .lohnson  r.  Gil- 
lett,  52  111.  358;  Minkhart  r.  Hankler, 
19  111.  47;  Chestnut  r.  Marsh,  12  111. 
173;  Coats  r.  Barrett,  49  111.  App.  275. 
Mass. — Inhab.  of  Buckfield  r.  Tnhab.  of 
Gorham,  6  Mass.  445.  Miss. — Butler 
V.  Benton,  46  Miss.  118.  Neb.— Black 
r.  Cabon,  24  Neb.  248,  38  N.  W.  779; 
McNamara  r.  Cabon,  21  Neb.  589,  33 
N  W.  259;  Marsh  r.  Snyder,  14  Neb. 
8,  14  N.  W.  804;  Lewis"  r.  Watrus,  7 
Neb.  477;  Crowell  r.  Johnson,  2  Neb. 
146,  155.  Nev. — Terrv  r.  Berry,  13  Nev. 
514;  Humboldt  Mill".  &  Min.  Co.  r. 
Terrv,  11  Nev.  237.  N.  Y.— Fish  v. 
Emerson,  44  N.  Y.  37C).  Pa.— Hartley 
r.  White,  94  Pa.  31.  Wash. — Hunting- 
ton  r.  Blakeney,   1    Wash.   Ter.    111. 

[c]  The  title  of  the  cause  is  not  a 
necessary  part  of  the  entry,  therefore 
the  insertion  of  a  wrong  name  in  the 
title  may  be  disregarded.  Grimball  V. 
Mississippi  &  Alabama  R.  R.  Co.,  3 
Smed.  &  M.  (Miss.)  38. 

[d]  Where  in  an  action  by  a  guard- 
ian, the  judgment  entry  erroneously 
gives   the   middle   initial   letter   of   the 
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specify  clearly  the  relief  granted  or  other  determination  of  the  action/'^ 
The  names  of  the  parties  against  M^hom  judgment  is  entered^*  should  / 


ward's  name,  no  notice  of  the  error 
will  be  taken  as  the  name  of  the  ward 
might  be  omitted  altogether  without 
affecting  the  judgment.  Crawford  v. 
Wilcox,  68  Tex.  109,  3  S.  W.  695.  See 
also  Robinson  r.  Moore,  1  Tex.  Civ. 
App.  93,  20  S.  W.  994. 

[e]  A  separate  placita  for  each 
judgment  is  not  indispensable  to  a 
proper  record.  MacVeagh  v.  Locke,  23 
111,   App.   606. 

[f]  Limitation  of  Rule.— ''The  en- 
try of  a  judgment  must  either  be  per- 
fect in  itself  or  be  capable  of  being 
made  perfect  by  reference  as  to  other 
parts  of  the  record  in  the  case,  or  to 
the  papers  on  file  in  the  particular  ac- 
tion." Haines  r.  The  People,  19  HI. 
App.  354,  359, 

[g]  An  entry  merely  irregular  in 
form  is  not  void;  such  irregularity  must 
be  taken  advantage  of  by  motion.  Ben- 
nett V.  Couchman,  48  Barb.  (N.  Y.) 
73. 

[h]  Persons  who  were  not  parties  to 
the  action  cannot  avail  themselves  of 
any  irregularities  in  the  entry  of  the 
judgment.  Gilmore  r.  Ham,  29  N.  Y. 
8t.  751,  10  N.  Y.  Supp.  48.  See  also 
White  V.  Bogart,  73  N.  Y.  256;  Bulger 
V.  Rosa,  47  Hun  435,  14  N.  Y.  St.  278. 

[i]  When  it  is  plainly  apparent 
from  the  face  of  the  record  that  the 
entry  is  inaccurate  or  defective,  such 
mistake  may  be  rectified  at  any  time. 
See  infra,  XITT,  and  also  the  following: 
San  Joaquin  L.  &  W.  Co.  r.  West,  99 
Cal.  345,  33  Pac.  928;  Egan  V.  Egan, 
90  Cal.  15,  21  Pac.  22. 

[j]  When  a  judgment  has  been  en- 
tered by  the  clerk  in  the  judgment 
docket,  but  he  omits  to  recorcl  it  upon 
the  journal  as  the  statute  also  requires, 
the  clerk  may  at  any  time  complete  the 
record  without  notice.  Cal. — Franklin 
7-.  Merida,  50  Cal.  289.  Kan.— Pleasant 
View  Twp.  r.  Shawgo,  54  Kan.  742,  39 
Pac.  704;  Church  r.  Goodin,  22  Kan. 
527;  Selders  r.  Bovle,  5  Kan.  App.  451, 
49  Pac.  320.  Ohio.— Young  v.  Shallen- 
berger,  53   Ohio  291,  41   N.  E.  518. 

73.  Ala. — Spence  r.  Simmons,  16  Ala. 
828.  Colo. — Dusing  v.  Nelson,  7  Colo. 
184,  2  Pac.  922.  III.— Coats  v.  Barrett, 
49  HI.  App.  275.  la.— Callanan  v.  Vo- 
truba,  104  Iowa  672,  74  N.  W.  13. 
Minn. — Rockwood     v.     Davenport,     37 


^linn.  533,  35  N.  W.  377,  5  Am.  St. 
Rep.  872.  Mo.— Moody  v.  Deutsch,  85 
Mo.  237.  N.  Y.— Appleby  v.  Barry,  2 
Robt.  689;  Overton  r.  National  Bank, 
3  N.  Y.  St.  169;  Schenectady,  etc.  Plan k 
Road  v.  Thatcher,  6  How.  Pr.  226.  S.  C. 
Harrison  v.  Manufacturing  Company,  10 
S.  C.  278. 

See  also  Luttrell  v.  Reynolds,  63  Ark. 
254,  37  S.  W.  1051;  Taylor  r.  Runyon, 
3  Iowa  474, 

[a]  The  record  must  not  only  indi- 
cate that  an  adjudication  took  place, 
but  the  entry  must  have  been  intended 
as  an  entry  of  judgment.  Stevens  v. 
Solid  Muldoon  P.  Co.,  7  Colo.  86,  1  Pac. 
904;  Alvord  v.  McGaughey,  5  Colo.  244. 

[b]  An  entry  "Judgment  given  by 
default  by  order  of  the  court"  fol- 
lowed by  a  statement  that  the  plaintiff 
filed  a  note  of  a  certain  amount,  is 
nothing  more  than  memoranda.  Hoehne 
V.   Trugillo,    1    Colo.    161. 

[cj  Sufficient  Entry. — An  entry  giv- 
ing the  name  of  the  plaintiff  and  the 
defendant,  reciting  that  the  court  had 
theretofore  made  its  findings  of  fact 
and  conclusions  of  law,  and  stating  the 
amount  of  money  ordered  to  be  recov- 
ered by  the  plaintiff  from  the  defend- 
ant, sufficiently  sets  forth  the  sub- 
stance of  the  judgment.  Hoover  v.  Les- 
ter, 16  Cal.  App.  151,  116  Pac.  382. 

[d]  Imperfect  Entry.— "The  failure 
of  the  minute  entry  to  correctly  or 
fully  recite  what  tlie  court  judicially 
determined  does  not  annul  the  act  of 
the  court,  which  remains  the  judgment 
of  the  court  notwithstanding  its  im- 
perfect record."  Coleman  v.  Zapp,  105 
Tex.  491,  151  S.  W.  1040.  But  see  Mont- 
gomery V.  Murphy,  19  Md.  576. 

[e]  A  memorandum  entry  by  the 
clerk  indicating  a  judgment  is  suffi- 
cient, the  full  entry  being  made  up  at 
any  time  thereafter.  Ferrell  (;.  Hales, 
119  N.  C.  199,  212,  25  S.  E.  821;  Jacobs 
V.  Burgwvn,  63  N.  C.  193;  Davis  v. 
Shaver,  61  N.  C.  18;  Cross  v.  Gall,  65 
W.  Va.  276,  64  S.  E.  533. 

74.  Luttrell  r.  Revnolds,  63  Ark.  2.54, 
37  S.  W.  1051;  Leviston  v.  Swan,  33 
Cal.  480;  Hoover  v.  Lester,  16  Cal.  App. 
151,  116  Pac.  382.  See  Rigglesworth 
V.  Reed,  Morris    (Iowa)    27. 

See   also   infra,  XI,  F. 

[a]     Judgment      entry      must      show 
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appear,  and  it  must  show  the  date  when  it  is  entered,"  and  the 
amoimt.'''  Wlien  a  judgment  entry  is  obscure  it  will  be  construed  in 
the  liiiht  of  the  pleadings  and  the  entire  record." 

6.     Notice  of  Entry.  —  In  some  jurisdictions  notice  of  entry  of  the 
judgment  must  be  given  when  the  adverse  party  has  appeared/^ 


against  who  and  for  whom  judgment 
is  rendered.  Bennett  V.  Nicholson,  187 
111.    App.    538. 

[b]  It  is  sufficient  if  the  entry  of 
the  style  of  the  cause  indicate  with 
reasonable  certainty  to  what  suit  it  re- 
lates. The  names  of  the  parties  need 
not  be  set  out  in  full  therein  and  a 
description  by  a  firm  name  or  partner- 
ship designation  therein  is  sufficient. 
Collins  r.  Hyslop,  11  Ala.  508.  See 
also  Tewalt  v.  Irwin,  164  111.  592,  46 
N.   E.   1.3. 

75.  Brown  r.  Hathawav,  10  Minn. 
303.     See  also  infra,  XT.  B,  .3. 

[a]  The  true  date,  of  entry  should 
be  shown  bv  the  record.  Grcazel  v. 
Price,   135   Towa  .'56 1,   112   N.  W.  827. 

[b]  Priority  of  Entry. — Where  two 
judgments  are  rendered  on  the  same 
day  and  entered  in  the  same  record 
book,  it  will  be  presumed  that  the 
clerk  entered  them  in  the  order  of 
their  rendition.  Eagle  Gold  Min.  Co. 
r.  Bryarly,  28  Colo.   262,  65   Pac.   52. 

76."  See  Hoover  r.  Lester,  16  Cal. 
App.  151,  116  Pac.  382. 

[a]  A  judgment  entered  in  figures 
and  not  in  words  at  length,  will  be 
reversed.  Sayre  r.  High,  3  N.  J.  L. 
528. 

[b]  Entering  the  amount  in  words, 
but  omitting  the  word  dollars  does  not 
invaliilate  the  entry  when  the  amount 
also  appears  in  figures  preceded  by  the 
dollar  sign.  Allport  V.  Meutsch,  166 
111.   App.    172. 

[c]  An  entry  in  which  the  damages 
and  costs  are  left  blank  is  defective. 
Rigglesworth  v.  Eeed,  Morris  (Iowa) 
27. 

[d]  In  New  York,  the  amount  of 
the  costs  may  be  left  blank  in  the 
entry  and  be  inserted  after  the  costs 
are  taxed.  Cotes  r.  Smith,  29  How.  Pr. 
(K  Y.)  326;  Stimson  r.  Huggins,  16 
Barb.  (N.  Y.)  658;  Heinemann  r. 
Waterburv,  5  Bosw.  (N.  Y.)  686;  Dress- 
er V.  Shufeldt,  7  How.  Pr.  (N.  Y.)  85. 

[e]  As  to  rule  in  California,  see 
Janes  r.  Bullard,  107  Cal.  130,  40  Pac. 
108. 

[f]  Form  of  Entry. — Where  a  ver- 
dict for  $1250  was  rendered  and  plain- 
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tiff  afterward  remitted  $600  of  the 
verdict,  an  entrv  bv  the  clerk  of  a 
judgment  for  .$1250 '"less  .$600  to  be 
remitted,"  was  a  valid  entry  of  a  judg- 
ment for  $1250.  Rothgerber  r.  Won- 
derlv,  66  111.  390. 

77.  Ala.— Fla(dv  r.  Andrews,  86  Ala. 
395,  5  So.  452.  Idaho.— Moore  r.  Tav- 
lor,  1  Idaho  630.  Hi.- lloffebert  V. 
Klinkhardt,  58  HI.  450;  Benedict  r. 
Dillehunt,  4  111.  287.  Ind.— Gentry  v. 
Purccll,  84  Ind.  83;  Foot  r.  Glover,  4 
Blackf.  313;  Furry  r.  O'Connor,  1  Ind. 
App.  573,  580,  28  N.  E.  103.  la.— Red- 
head r.  Baker,  86  Iowa  251,  53  X.  W. 
114;  American  Em.  Co.  f.  Fuller,  83 
Iowa  599,  606,  50  N.  W.  48;  Fowler 
■r.  Doyle,  16  Iowa  534;  Finnagan  r. 
Manchester,  12  Iowa  521.  Kan. — Hous- 
ton r.  Clark,  36  Kan.  412,  13  Pac.  739; 
Clav  r.  Ilildebran.l,  34  Kan.  695,  9  Pac. 
466".  Ky.— Mudd  r.  Carrico,  4  Litt.  16. 
La.— Barus  r.  Bidwell.  23  La.  Ann.  296; 
Peniston  r.  Somers,  15  La.  Ann.  679; 
Bell  r.  Massey,  14  La.  Ann.  831;  Mc- 
^fanus  ?•.  Stevens,  10  La.  Ann.  177. 
Mich.- First  Nat.  Bank  r.  Garland,  109 
:vrich.  515,  67  X.  W.  559,  33  L.  R.  A. 
S3.  Tex. — Torrev  r.  Cameron,  73  Tex. 
583,  11  S.  W.  S40;  Dunlap  r.  Souther- 
lin,  63  Tex.  38;  Luter  r.  Rose,  16  Tex. 
52. 

78.  La.— Brown  r.  Trent,  12  La.  600; 
Gravicr  r.  Carvabv,  12  La.  127.  Mont. 
State  r.  District  Court,  38  Mont.  119, 
99  Pac.  139.  N.  Y.— Kilmer  r.  Hathorn, 
78  X.  Y.  228;  Patterson  r.  McCunn,  38 
Hun  531,  9  Civ.  Proc.  122;  Harnett  V. 
Westcott,  24  .Jones  &  S.  129,  2  X.  Y. 
Supp.  10,  14  Civ.  Proc.  360;  Crook  f. 
Crook,  14  Dalv  298,  20  Abb.  X.  C.  249, 
12  X.  Y.  St.  663;  People  r.  Albany  & 
S.  R.  Co.,  39  How.  Pr.  49;  Harnett  r. 
Westcott,  24  .Tones  &  S.  129,  2  X.  Y. 
Supp.  10,  14  Civ.  Proc.  360;  Crook  v. 
Crook,  20  Abb.  X.  C.  249,  14  Dalv  298. 
12  X.  Y.  St.  663;  People  r.  Albany  & 
S.  R.  Co.,  39  How.  Pr.  49,  8  Abb.  Pr. 
(X.  S.)  122:  Ladd  r.  Ingham,  3  How. 
Pr.  90.  Wash.— Mollov  r.  Union  Trans- 
fer M.  &  S.  Co.,  60"  Wash.  331,  111 
Pac.  160. 

See  also  Hoffman  r.  Flint  Land  Co., 
144    Mich.    564,    lOS    N.    W.    356.      As 
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7.  Plurality  of  Judgments.  —  There  can  be  as  a  rule  but  one  final 
judgment  entered  in  a  ease^^  but  there  may  be  several  interlocutory 
judgments  partially  adjudicating-  the  matters   in   difference   between 


to  notice  generally,  see  the  title   "No- 
tice. ' ' 

[a]  In  California  if  notice  of  the 
entiy  of  judgment  is  not  served  as 
provided  by  statute,  the  sufficiency  of 
the  evidence  may  be  considered  on  ap- 
peal, and  although  the  statute  does  not 
direct  that  the  notice  be  filed,  or  put 
on  record,  the  proper  practice  is  to  do 
so.      Foss    r.    Johnstone,    158    Cal.    119, 

110  Pac.  294. 

[b]  A  garnishee  who  has  no  inter- 
est in  the  judgment  is  not  entitled  to 
notice  of  entry  thereof.  Taber  v.  Wayne 
Circuit  Judge,  156  Mich.  652,  121  N. 
W.  481. 

[c]  In  New  York  the  notice  of  en- 
try of  judgment  must  come  from  the 
prevailing  party;  no  other  party  nor 
the  attorney  representing  another  party 
has  the  right  to  serve  a  notice  for  the 
prevailing  party.  Such  notice  must 
contain  among  other  things  the  ofSee 
address  or  place  of  business  of  the 
attorney  who  served  it;  an  omission  to 
do  so  unless  waived  is  fatal  to  its  suf- 
ficiency. Kilmer  r.  Hathorn,  78  Hun 
228;  Patterson  v.  McCunn,  38  Hun  (N. 
Y.)   531. 

[d]  Where  due  and  proper  service 
of  the  notice  of  entry  is  admitted,  for- 
mal defects  in  the  form  thereof  are 
waived.  Patterson  r.  MeCunn,  38  Hun 
(N.  Y.)  531,  9  Civ.  Proe.  122. 

[e]  A  notice  of  entry  of  judgment 
on  a  separate  sheet  of  paper  but  se- 
curely fastened  to  the  copy  of  the  judg- 
ment sufficiently  complies  with  the 
New  York  court  rules.  Harnett  v. 
Westcott,  24  Jones  &  S.  129,  2  N.  Y. 
Supp.  10,  14  Civ.  Proc.  360. 

[f]  In  Washington  the  defeated 
party  is  chargeable  with  notice  of  the 
date^  of  entry  of  judgment,  without 
special  notice  thereof  being  given. 
Lindsay  v.  Scott,  56  Wash.  206,  105 
Pac.  462.  But  see  Molloy  v.  Union 
Transfer   M.    &    S.    Co.,   60'  Wash.    331, 

111  Pac.  160,  as  to  defeated  party  be- 
ing entitled  to  notice. 

[g]  Actual  notice  sufficient.  Notice 
need  not  be  in  writing.  Langlade  Real- 
ty Co.  e.  Magee,  156  Wis.  457,  145  N. 
W.  1101. 

[h]  Written  Notice.  —  When  the 
statute    is    silent    with    respect    to    the 


manner  of  notification,  written  notice 
is  understood,  and  when  no  particular 
form  is  prescribed,  an  informal  notice 
in  a  letter  may  be  sufficient.  Tooele 
M.  &  S.  Co.  r.  Morse,  43  Utah  515,  136 
Pac.   9G5. 

[i]  Service  of  Notice. — When  the 
statute  requires  personal  service  of 
notice  on  an  attorney  or  by  leaving 
same  in  his  office,  or  if  the  office  be 
not  open  by  leaving  the  notice  at  the 
attorney's  residence,  or  if  his  residence 
be  not  known  by  sending  notice  through 
the  mail,  a  notice  of  entry  of  judgment 
is  not  properly  served  by  mail,  where 
the  places  of  attorney's  office  and  resi- 
dence were  both  known  to  the  opposing 
counsel  and  they  all  resided  in  the 
same  town.  State  r.  District  Court,  38 
Mont.  119,  99  Pac.  139. 

79.  Cal.— Stockton  C.  H.  &  Agr. 
Wks.  V.  Glens  Falls  Ins.  Co.,  98  Cal. 
557,  33  Pac.  633.  Ind.— Western  Union 
Tel.  Co.  r.  Locke,  107  Ind.  9,  7  N.  E. 
579.  Mo. — Gann  v.  Dearborn  Mfg.  Co., 
129  Mo.  App.  425,  107  S.  W.  15.  Nev. 
Low  r.  Crown  Point  Min.  Co.,  2  Nev. 
75.  N.  Y. — Delano  r.  Rice,  26  Misc. 
502,  57  N.  Y.  Supp.  678.  See  also  Simp- 
son V.  McKay,  3  Thomp.  &  C.  65;  Sel- 
lev  V.  Irish  Industrial  E.  &  A.  Co.,  102 
N.  Y.  Supp.   1006.  • 

See  supra,  X,  A,  5,  and  infra,  XI.  But 
see  Harrison  c.  Southern  Porcelain  Mfg. 
Co.,  10  S.  C.  278,  296.  "There  may  be 
several  separate  and  distinct  judgments 
in  the  same  case  determining  the  rights 
of  the  several  parties." 

[a]  When  the  complaint  contains 
two  counts,  and  a  verdict  is  rendered 
for  plaintiff  on  both  counts,  and  sub- 
sequently a  motion  for  a  new  trial  is 
granted  on  one  of  the  counts,  proceed- 
ings on  the  other  count  stop  at  the 
verdict  and  remain  suspended  or  in 
abeyance  until  a  final  judgment.  Gann 
V.  Dearborn  Mfg.  Co.,  129  Mo.  App. 
425,  107  S.  W.  15. 

[b]  If  there  are  any  cases  which 
can  be  taken  out  of  the  general  rule 
above  stated  they  must  be  exceptional 
and  dependent  upon  some  special  con- 
siderations. Fox  V.  Hale  &  Norcross 
S.   M.   Co.,  112   Cal.  568,  44  Pac.   1022. 

[c]  Two  judgments  should  not  be 
entered    against     the     same     defendant 
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the  parties.80    Provision  is  sometimes  made  by  statute  authorizing  the 
entry  of  more  than  one  judgment  in  the  cause.*^ 

8  Mandamus  To  Compel  Entry.  —  Wlien  after  a  verdict  a  judge 
refuses  to  enter  any  judgment  in  the  case,  mandamus  will  issue  to 
compel  the  entry  of  judgment  on  the  verdict,^^  and  when  an  order  has 


upon  one  claim.  Ernest  Tosetti  Brew. 
Co.  V.  Wagner,  168  111.  App.  27;  Ben- 
nett V.  Karasik,  164  111.  App.  362. 

[d]  In  an  action  of  assumpsit  vrhen 
one  defendant  is  in  default  and  a  jury 
trial  is  demanded  by  the.  other,  the 
judgment  on  the  default  should  not  be 
entered  until  the  issue  joined  by  the 
other  defendant  be  determined  and  one 
juilgment  then  entered.  Ernest  Tosotti 
Brew.  Co.  v.  Wagner,  168  111    App.  27. 

[e]  "There  can  be  but  one  judg- 
ment in  a  judgment  roll,  ...  if  two 
are  found  therein  the  last  in  point  of 
time  is  the  only  one  which  can  be  con- 
sidered as  a  part  thereof  ...  If 
necessary,  therefore  it  will  be  assumed 
that  the  former  ju<lgnient  was  va- 
cated." Colton  L.  &  W.  Co.  f.  Swartz, 
90  Cal.  278,  33  Pac.  878;  Ilulbcrt  r.  All 
Night  &  Day  Bank,  22  Cal.  App.  Dec. 
435. 

[f]  Under  the  New  York  statute 
permitting  a  severance  in  certain  cases, 
soi>arate  judgments  may  be  entered 
where  there  is  a  severance.  Dehino  r. 
Kice,  26  Misc.  502,  57  X.  Y.  Sui.p.  ti78. 

[g]  When  plaintiff  obtains  a  judg- 
ment, and  costs  are  awarded  defendant, 
the  amoiuit  of  such  co^its  are  to  be 
set  off  against  plaintiSf's  recovery,  ami 
juilgment  entered  for  the  excess  in 
plaintiff's  favor.  Johnson  r.  Farrell, 
10  Abb.  Pr.  (N.  Y.)  384;  Warden  r. 
Frost,    35    Hun    (N".    Y.)    141,    1    How. 

.  Pr.  (N".  S.)  364,  7  Civ.  Proc.  242;  Crim 
r.  Cronkhite,  15  How.  Pr.  (N.  Y.) 
250. 

[h|  When  a  judgment  is  recovered 
by  plaintiff  upon  an  account  and  dam- 
ages are  awarded  di  fondant  for  the 
wrongful  suing  out  of  an  attachment  in 
the  action,  the  latter  are  to  be  de- 
duced and  judgment  entered  for  the 
balance.  Union  Mercantile  Co.  v. 
Chandler,  00  Iowa  650.  57  N.  W.  .595. 
fi]  When  a  judgment  has  been 
vacated  but  allowed  to  stand  as  secur- 
ity, it  does  not  prevent  a  judgment  to 
be  thereafter  entered  which  finally 
determines  the  rights  of  all  parties. 
Mott  r.  Union  Bank,  8  Bosw.  (N.  Y.) 
591. 
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[]]  In  an  action  against  several  de- 
fendants on  several  promissory  notes, 
if  a  verdict  be  rendered  against  all  of 
the  defendants  on  some  of  the  notes, 
and  against  only  one  upon  one  of  the 
notes,  separate  judgments  cannot  be  en- 
tered, but  the  plaintiff  may  elect 
whether  he  will  take  judgment  against 
all  of  the  defendants  for  the  amount 
on  which  they  have  been  found  jointly 
liable,  or  against  only  one  of  the  de- 
fendants for  the  amount  of  the  note 
on  which  he  alone  has  been  found 
liable.  Leonard  r.  Bobbins,  13  Allen 
(Mass.)  217. 

80.  Watson  v.  Sutro,  77  Cal.  609,  20 
Pac.  88;  Thompson  r.  White,  63  Cal. 
505;  Hoe  r.  Sanborn,  24  How.  Pr.  (X. 
Y.)   26. 

fa]  When  a  demurrer  to  a  counter- 
claim sot  up  in  an  answer  containing 
other  issues  is  sustained,  the  judgment 
should  l>e  interlocutory;  a  final  judg- 
ment cannot  be  entered  until  the  case 
is  readv  for  final  judgment  upon  all  the 
issues."  Burnett  r.' Burnett,  86  App.  Div. 
386,  83  X.  Y.  Supp.  760;  Biershenk  c. 
Stokes,  IS  X.  Y.  Supp.  854. 

81.  When  a  nonsuit  is  granted  which 
apidies  to  but  one  branch  of  the  cause, 
the  party  in  whose  favor  it  is  granted 
may  enter  a  judgment  thereon,  prior 
to  the  final  determination  of  the  ac- 
tion. /»!  rr  Rick's  Estate,  160  Cal. 
450,  117  Pac.  532.     See  also  X,  5. 

82.  Mo. — State  r.  Bidwell,  136  Mo. 
App.  50:',,  lis  S.  W.  122.  Ore.— State 
r.  Bradshaw,  59  Ore.  279.  117  Pac.  284. 
Tex. — Carwiie  r.  William  Cameron  Co., 
102  Tex.  171,  114  S.  W.  100;  Aycock 
r.  Clark,  04  Tex.  375.  60  S.  W.  665; 
Llovd   r.  Brinck,  35  Tex.   1. 

See  also  the  title  "Mandamus,"  and 
the  following  cases:  Cal. — .Tune  r.  Supe- 
rior Court  of  Sonoma  County,  16  Cal. 
App.  126.  116  Pac.  293.  111.— Lay  i. 
Illinois  Cent.  R.  R.  Co.,  183  111.  App. 
589.  Mont. — State  ex  rcl.  Jones  r. 
Superior  Court,  50  Mont.  1,  144  Pac 
564. 

[al  When  by  statute  the  judge  is 
required  to  enter  up  the  judgment  after 
its  rendition,  his  doing  so  is   merely   a 
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been  made  for  a  judgment  and  tlie  clerk  refuses  or  neglects  to  enter 
it,  he  may  be  compelled  to  do  so  by  writ  of  mandate. ^^ 
.  9.  Injunction  To  Restrain  Entry.  —  An  injunction  to  restrain  entry 
of  judgment  will  not  ordinarily  be  granted,  but  such  writ  may  issue 
if  necessary  for  the  proper  protection  of  the  judgment  debtor  when 
ordinary  remedies  do  not  reach  the  case  at  all  or  do  so  inadequately.^* 
C.  Entry  Nunc  Pro  Tunc.  —  1.  Power  To  Enter.  —  A  judgment 
may  by  direction  of  the  court  be  entered  nunc  pro  tunc.^^     Courts 


ministerial  act,  the  doing  of  which  may 
be  compelled  by  writ  of  mandate. 
Montgomery  v.  Viers,  130  Ky.  694,  114 
S.  W.  251.  See  also  Lynch  v.  Kelly,  41 
Cal.  232. 

[b]  Mandamus  will  not  issue  to  com- 
pel a  court  or  judge  thereof  to  enter 
a  judgment  when  such  duty  is  imposed 
by  law  on  another  officer.  State  r.  Dis- 
trict Court,  42  Mont.  170,  111  Pac.  731. 

[e]  While  mandamus  will  issue  to 
compel  the  entry  of  some  judgment, 
the  court  issuing  such  writ  will  not  at- 
tempt to  dictate  what  particular  de- 
termination shall  be  spread  upon  the 
record.  Cal. — California  Pine  Box  &, 
Lumb.  Co.  f.  Superior  Court,  13  Cal. 
App.  65,  108  Pae.  882.  Mo.— State  ex 
rel  St.  Louis,  etc.  Rv.  Co.  r.  Klein,  140 
Mo.  502,  41  S.  W.  895.  Ore.— State  v. 
Bradshaw,  59  Ore.  279,  117  Pac.  284. 

[d]  "While  a  motion  to  vacate  the 
verdict  is  pending,  mandamus  to  com- 
pel entry  of  judgment  on  the  verdict 
will  not  issue.  State  v.  Kimes,  30  Ohio 
Cir.  Ct.  403,  11  Ohio  Cir.  Ct.  (N.  S.) 
77. 

83.  Oliver  v.  Kootenai  Countv,  13 
Idaho  281,  90  Pac.  107.  See  also  Havens 
f.  Stewart,  7  Idaho  298,  (52  Pac.  682. 

[a]  Either  party  may  applj'  for  the 
writ.  Oliver  v.  Kootenai  Countv,  13 
Idaho   281,  90   Pae.   107. 

[b]  When  it  is  the  duty  of  the  clerk 
to  enter  judgment  on  an  arbitration 
award,  he  may,  in  the  event  of  his 
refusal  to  act,  be  compelled  by^  man- 
damus to  enter  the  judgment.  Bishop 
V.  Valley  Falls  Mfg.  Co.,  78  S.  C.  312, 
58  S.   E.   939. 

_  [c]  The  circuit  court  of  appeals  in 
aid  of  its  appellate  jurisdiction  may  is- 
sue a  writ  of  mandate  to  the  clerk  of 
the  district  court  requiring  him  to 
enter  a  judgment  that  has  been  ren- 
dered. In  re  Watts,  214  Fed.  80,  130 
C.  C.  A.  520. 

[d]  A  count  of  concurrent  jurisdic- 
tion has  no  jurisdiction  to  issue  a  writ 
of  mandamus  to  the  clerk  of  the  other 


court  requiring  him  to  enter  a  judg- 
ment on  the  records  of  that  court. 
Hirsh  V.  Twyford,  40  Okla.  220,  139 
Pac.  313. 

84.  Eller  v.  Miller,  141  Wis.  225,  124 
N".  W.  258.  See  also  Hubbart  v.  Willis 
State  Bank,  55  Tex.  Civ.  App,  504, 
119  S.  W.   711. 

85.  U.  S.— Borer  r.  Chapman,  119  U. 
S.  587,  7  Sup.  Ct.  342,  30  L.  ed.  532; 
Mitcliell  r.  Overman,  103  U.  S.  62,  26 
L.  ed.  369;  Sheppard  i:  Wilson,  6  How. 
260,  12  L.  ed.  430;  Matteson 's  Admrs. 
V.  Grant's  Admrs.,  2  How.  263,  11  L. 
ed.  261;  Doe  v.  Litherberry,  4  McLean 
442.  Ala.— Mavs  v.  Hassell,  4  Stew. 
&  P.  222;  Wilkerson  r.  Goblthwaite,  1 
Stew.  &  P.  159.  Ark.— Citizens'  Bank 
V.  Commercial  Nat.  Bank,  118  Ark.  497, 
177  S.  W.  21.  Cal.— Fox  y.  Hale,  etc. 
Co.,  108  Cal.  478,  41  Pac.  328;  Holt  v. 
Holt,  107  Cal.  258,  40  Pac.  390;  Eich- 
ardson  r.  Loupe,  80  Cal.  490,  22  Pac. 
227;  Swain  v.  Naglee,  19  Cal.  127. 
Colo.— Wolflev  V.  Lebanon  Min.  Co.,  3 
Colo.  296.  Fla.— Hagler  v.  Mercer,  6 
Fla.  721.  Ga.— Walden  v.  Walden,  128 
Ga.  126,  57  S.  E.  323;  Johnson  v. 
Wright,  27  Ga.  555.  Ind.— Chissom  v. 
Barbour,  100  Ind.  1.  la. — Fuller  v. 
Stebbins,  49  Iowa  376;  Shephard  v. 
Brenton,  20  Iowa  41.  Kan. — Aydelotte 
r  Brittain,  29  Kan.  98.  Ky.— Chester 
r.  Graves,  159  Ky.  244,  166  S.  W.  998; 
^Montgomery  r.  Viers,  130  Ky.  694,  114 
S.  W.  251.  Me.— Billings  r.  Berry,  50 
We.  31.  Md.— Stern  r.  Bennington,  100 
Md.  344,  60  Atl.  17.  Mo.— Neil  v. 
Tubb,  241  Mo.  666,  145  S.  W.  766; 
Young  V.  Young,  165  Mo.  624,  65  S. 
W.  1016,;  Bclkin  v.  Rhodes,  76  Mo.  643; 
Mead  v.  Brown,  65  Mo.  552;  State  v. 
Clark,  18  Mo.  432;  Dawson  v.  Wald- 
heim,  89  Mo.  App.  245.  Mont. — Work 
V.  Northern  Pae.  R.  Co.,  13  Mont.  438, 
34  Pac.  726;  Harvey  v.  Whitlatch,  1 
Mont.  713.  Neb.— Hvde  r.  Miehelson, 
52  Neb.  680,  72  N.  W.  1035;  Fisk  v. 
Osgood,  2  Neb.  (Unof.)  100,  96  N.  W. 
237.     Nev. — Ewing  v.  Jennings,  15  Nev. 
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possess  the  inherent  power  to  enter  such  judgments  independent  of 
statute,*^  and  the  exercise  of  this  power  is  not  barred  by  the  lapse 


379.  N.  J.— Hess  v.  Cole,  23  N.  J.  L. 
116.  N.  Y.— Wood  v.  Keyes,  6  Paige 
478;  Chichester  v.  Cande,  3  Cow.  39,  15 
Am.  Dec.  238;  Jewett  r.  Schmidt,  45 
Misc.  471,  92  N.  Y.  Supp.  737.  N.  C. 
Ferrell  v.  Hales,  119  N.  C.  199,  25  S.  E. 
821;  McDowell  r.  McDowell,  92  N.  C. 
227;  Shackelford  v.  Miller,  91  N.  C. 
181;  Long  r.  Long,  85  N.  C.  415;  State 
V.  McAlpin,  26  N.  C.  140.  Ohio.— Dial 
V.  Holter,  6  Ohio  St.  228.  Pa.— Irvin 
V.  Hazleton,  37  Pa.  465.  S.  C— State 
Bank  r.  Kennerly,  3  Rich.  L.  195;  Hall 
V.  Moreman,  3  McCord  477;  Denoon  v. 
O'Hara,  1  Brev.  500.  Tex. — Coleman 
r.  Zapp,  105  Tex.  491,  151  S.  W.  1040; 
El  Paso  &  N.  E.  Rv.  Co.  r.  Campbell, 
55  Tex.  Civ.  App.  231,  100  S.  W.  170; 
Smith  r.  Wofiford  (Tex.  Civ.  App.),  97 
S.  W.  143;  Texas  L.,  etc.  Co.  r.  Winter, 
93  Tex.  560,  57  S.  W.  39,  rcvcrsuui  54 
S.  W.  802;  Burnett  r.  State,  14  Tex. 
455,  65  Am.  Dec.  131;  Ward  r.  Ringo, 
2  Tex.  420,  47  Am.  Dec.  654.  Va. 
Weatherman  r.  Com.,  91  Va.  796,  22 
S.  E.  349.  W.  Va.— Schoonover  r.  Bal- 
timore &  Ohio  R.  Co.,  69  W.  Va.  560, 
73  S.  E.  266.  Eng.— Evans  r.  Roes,  12 
Ad.  &  El.  167,  113  Eng.  Reprint  774, 
9  L.  J.  Q.  B.  317,  4  P.  &  D.  36.  40 
E.  C.  L.  91 ;  Hodges  r.  Templor,  6  ^fod. 
191,  87  Eng.  Reprint  945;  Mayor  of 
Norwich  r.  Berry,  4  Burr.  2277,  98  Eng. 
Reprint  187;  Lord  Mohun 's  Case,  6 
Mod.  59,  87  Eng.  Reprint  819. 

[a]  "The  authority  of  the  court  to 
amend  its  record  by  nunc  pro  tunc 
order,  is  to  make  it  speak  the  truth, 
but  not  to  make  it  speak  what  it  did 
not  speak  but  ought  to  have  spoken." 
Lourance  v.  Lockwood,  106  Ark.  470, 
153  S.  W.  592;  St.  Louis  &  N.  Ark. 
Ry.  Co.  r.  Bratton.  93  Ark.  234,  124 
S.  W.  752;  Bouldin  r.  Jennings,  92 
Ark.  299,  122  S.  W.  639;  Tucker  t'. 
Hawkins,  72  Ark.  21,  77  S.  W.  902, 

[b]  Tf  the  court  is  made  aware  that 
through  mistake  or  omission  its  records 
do  not  recite  its  judgment  as  actually 
rendered,  it  is  not  only  the  right  but 
the  duty  of  the  court  to  order  tha 
proper  entry.  Coleman  r.  Zapp,  105 
Tex.  491,  151  S.  W.  1040. 

[c]  Criminal  Cases.  —  This  power 
may  be  exorcised  in  criminal  as  well 
as  in  civil  cases.  Ala. — E.r  partr  Jones, 
61  Ala.  399.     Cal.— People  v.  Lenon,  79 
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Cal.  625,  631,  21  Pae.  967.  Okla.— Ex 
parte  Riggert,  33  Okla.  303,  125  Pac. 
485;  III  re  McQuown,  19  Okla.  347,  91 
Pac.  689,  11  L.  R.  A.  (X.  S.)  1136;  Ex 
parte  Howland,  3  Okla.  Crim.  142,  104 
Pac.  927,  Ann.  Cas.  1912A,  840.  Tex. 
El  parte  Beard,  41  Tex.  234;  O'Connell 
V.  State,  18  Tex.  343;  Smith  v.  State,  1 
Tex.  App.  408.  Va.— Flint  i:  Com.,  114 
\a.  820,  76  S.  E.  308;  Weatherman's 
Case,  91  Va.  796,  22  S.  E.  319. 

[d]  Disbarment  Proceedings. — Power 
may  be  exercised  in  disbarment  pro- 
ceedings. 7)1  rr  Shepard,  109  Mich,  631, 
G7  N.  W.  971. 

fe]  Decree  in  foreclosure  of  mort- 
gage action  may  be  entered  nunc  pro 
tunc.  Powell  r.  Pierce,  168  Mich.  427, 
134   X.  W.  447. 

[f]  Divorce.  —  Under  a  statute 
authorizing  the  recording  and  enroll- 
ing of  decrees  nunc  pro  tunc,  the  court 
may  order  the  recor<ling  and  enroll- 
ing of  a  decree  of  divorce  nunc  pro 
tunc.  Austin  r.  Austin,  173  Mich.  47, 
138  N.   W.   237. 

fg]  After  Appeal. — Tn  some  juris- 
dictions such  power  may  be  exercised 
]iv  the  appellate  court,  to  save  the  ver- 
dict and  the  judgment.  Steers  v. 
Holmes,  79  Mich.  430,  44  X.  W.  922. 

[h]  The  lower  court  may  onler  the 
entry  of  a  judgment  nunc  pro  tunc  and 
the  cancellation  of  an  incorrect  judg- 
ment, though  an  appeal  from  the  lat- 
ter .iudgniciit  be  ponding.  Rousset  r. 
Boyle,  45  Cal.  64. 

fi]  Amendment  of  Defective  Judg- 
ment.— There  is  a  considerable  differ- 
ence liotwoen  an  order  to  enter  a  judg- 
ment nunc  jiro  tunc  and  one  to  correct 
an  imperfect  or  defective  judgment. 
An  order  for  the  former  relief  will 
not  be  granted  on  an  application  for 
the  latter.  Pollard  r.  King,  62  Ga.  103. 
As  to  amendment  and  correction,  see 
i)>frn.  XI IT. 

86.  U.  S.— Mitchell  r.  Overman,  103 
V.  S.  62,  26  L.  ed..369.  Ala.— Ware 
r.  Kent,  123  Ala.  427.  26  So.  208,  82 
Am.  St.  Rep.  132.  Cal.— Fox  r.  Hale, 
etc.  Co.,  108  Cal.  478,  41  Pac.  328; 
Richardson  r.  Loupe,  80  Cal.  490,  22 
Pac.  227;  Swain  r.  Naglee,  19  Cal.  127. 
Ga.— Ogletree  r.  Brav,  135  Ga.  34,  68 
S.  E.  789;  Walden  r'.  Walden,  128  Ga. 
126,  57  S.  E.  323.      111.— Reid   v.  Mor- 


i 


JUDGMENTS 


1019- 


of  time,"  though  the  court  may  require  an  explanation  of  apparent 


ton,    119    111.    118,    6   N.    B.    414.      Ind. 
Chissom    v.    Barbour,    100    Ind.    1,      la, 
Risser  v.  Martin,  86  Iowa  392,  53  N.  W. 
270;   Shephard   v.  Brenton,  20  Iowa  41. 
Kan.— Aydelotte    r.    Brittain,    29    Kan. 
98.     Me.— Billings  r.  Berry,  50  Me.  31. 
Md. — Stern  v.  Bennington,  100  Md.  344, 
60  Atl.  17.    Mo.— Henrv  County  V.  Sal- 
mon, 201  Mo.  136,  100  S.  W.  20;  Mead  v. 
Brown,   65   Mo.   552;    Dawson   v.    Wald- 
heini,  89  Mo.  App.  245.     Mont.— Work 
V.    Northern    Pac.   R.   R.   Co.,    13    Mont. 
438,    34    Pac.    726.      Neb.— Reynolds    r. 
Adams,    90   Neb.    343,    133    N.^W.    401; 
Gund   V.  Harrigan,   53   Neb.   794,   74   N. 
W.    257;    Van    Etten   v.    Test,   49   Neb. 
725,    68    N.    W.    1023;    Fisk   v.   Osgood, 
2    Neb.    (Unof.)    100,    96    N.     W.     237 
N.   J.— Hess  V.   Cole,   23   N.   J.   L.    116. 
N.   Y. — Wood    r.    Keyes,    6    Paige    478- 
Jewett    r.    Schmidt,    45    ]\risc.    471     92 
N.  Y.  Supp.  737.     Tex.— Smitli  r.  State 
1    Tex.    App.    408,    416.      See    also    Ex 
parte   Beard,   41   Tex.    234. 

[a]  The  power  of  the  courts  to  order 
nunc  pro  tunc  entries  of  their  judcr- 
ments  is  derived  chiefly  from  8  lleury 
yi,  ch.  12.  Chissom  V.  Barbour,  100 
Ind.  1;  Reily  r.  Burton,  71  Ind.  118, 

[b]  Even  in  Criminal  Cases.— Palmer 
V.  State,  2  Ala.  App.  265,  56  So.  50. 
See  also  Burnham  v.  Dalling,  16  N.  J. 
Eq,  310,  also  cases  in  previous  note. 

[e]  Both  courts  of  law  and  equity 
possess  inherent  power  to  enter  judg- 
ments or  decrees  nunc  pro  tunc.  Ky. 
Chester  v.  Graves,  159  Ky  "44  166 
?.  Tt-  ^?^-  ^-  J— Burnham  \:  Dalling, 
16  N.  J.  Eq.  310.  N.  Y.-Jewett  r. 
Schmidt,  108  App.  Div.  322,  95  N  Y 
Supp.  631,  afjlrmcd,  185  N.  Y.  608!  77 
N.   E.   1189.  ' 

[d]  Probate  courts  possess  such 
P^!^er.     Dabney  v.   Mitchell,    54    Ala. 

[e]  Appellate  courts  possess  such 
power.  Steers  v.  Holmes,  79  Mich  430 
44  N.  W.  922;  Ximines  v.  Ximines,  43 
Tex.    458.  ' 

[f]  The  municipal  court  of  Chicago 
has  the  power  to  direct  the  entry  of 
judgment  nunc  pro  tune.  Hunter  v 
Empire  State  Surety  Co.,  191  111.  App. 
o34.  ^^ 

fg]  By  Another  Court  Succeeding 
to  the  Jurisdiction.— Work  r.  Northern 
Pac.  R.  R.  Co.,  13  Mont.  438,  34  Pac. 
726. 


[h]  Inherent  Right  of  Court  To  En- 
ter Judgment.— The  power  to  enter 
judgment  nunc  pro  tunc  after  the  death 
of  one  of  the  parties  to  the  litigation, 
has  been  exercised  by  courts,  both  of 
law  and  equity,  from  time  immemorial, 
and  has  been  frequently  said  to  be  an 
inherent  power,  one  which  need  not  be 
conferred  by  legislative  enactment.  It 
has  even  been  questioned  whether  the 
legislature  has  power  to  take  it  away 
Mitchell  V.  Overman,  103  U.  S.  62-  Reid 
r.  Morton,  119  111.  118;  Long  v.  Long 
85  N.  C.  415;  Shephard  v.  Brenton,  20 
Towa    41."      Hocks    v.    Sprangers,    113 

w 'ii3      '^^^'  ^'  ^"  ^*  ^^^^'  ^^  ^• 


87.  Ala.— Mays  r.  Hassell,  4  Stew. 
&  P.  222,  24  Am.  Dec.  750.  Ark.-Sloan 
r.  ^Williams,  118  Ark.  593,  177  S.  W. 
427;  Citizens'  Bank  v.  Commercial  Nat 
Bank,  118  Ark.  497,  177  S.  W.  21-  Mel- 
ton r.  St.  Louis  L  M.  &  S.  R.  Co.,  99 
Ark  433,  139  S.  W.  289;  St.  Louis  & 
N.  Ark.  Ry.  Co.  V.  Bratton,  93  Ark. 
234,  124  S.  W.  752;  Liddell  r.  Boden- 
heimer,  78  Ark.  364,  95  S.  W.  475  Cal 
Marsliall  v.  Taylor,  97  Cal.  422,  32  Pac. 
515.  la.— Locher  v.  Livingston,  168 
Iowa  457,  150  N.  W.  614;  Risser  r.  Mar- 
tin, 86  Iowa  392,  53  N.  W.  270;  Fuller 
V.  Stebbins,  49  Iowa  376.  Me.— Lim- 
erick Petitioners,  18  Me.  183.  Md. 
Stern  v.  Bennington,  100  Md.  344,  60 
Atl.  17.  Neb.— Central  West  Inv.  Co. 
r.  Barker  Company,  79  Neb.  47    112  N 

7no  ??^i^^''^^P-'  '■•  ^«^ff'  74  Neb.  44,' 
103  N.  W.  1062;  Hyde  v.  Michelson  52 
Neb.  680,  72  N.  W.  1035;  Van  Etten  v. 
Test,  49  Neb.  725,  68  N.  W.  1023.  N.  Y. 
Diefendorf  v.  House,  9  How.  Pr.  243." 
N.  C— State  r.  Warren,  95  N.  C.  674 
Pa.— Herring  r.  Philadelphia,  1  Walk! 
4.      S.    C— Galpin    v.    Fisburne,    3    Mc- 

Cord  22,  15  Am.  Dec.  614.  Tenn Rush 

r.  Rush,  97  Tenn.  279,  37  S.  W.  13.  Tex. 
Coleman  v.  Zapp,  105  Tex.  491,  151  S 
W.  1040;  Burnett  v.  State,  14  Tex  455* 
65  Am.  Dec.  131;  Trotti  v.  Kinnear 
(Tex.  Civ.  App.),  144  S.  W.  326.  Va. 
Weatherman's  Case,  91  Va.  796,  22  S. 
E.  349;  Van  Gunden  v.  Kane,  88  Va! 
591,  14  S.  E.  334.  Eng.— Lawrence  v. 
Richmond,  1  Jacob  &  W.  241,  37  Eng. 
Reprint  367;  Donne  v.  Lewis,  11  Ves. 
Jr.  601,  32  Eng.  Reprint  1221.  Can. 
Drummond  v.  Anderson,  3  Grant  Ch. 
150. 
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laches,^^  or  refuse  to  order  the  entry  because  of  laches.®^ 

A  special  order  of  court  is  necessary  to  authorize  the  entry  nunc 
pro  tunc.^° 

2.  When  Entry  Proper.  —  An  application  to  enter  judgment  nunc 
pro  tunc  is  one  addressed  to  the  discretion  of  the  court,  and  should 
be  granted  or  refused  as  justice  may  require,  in  view  of  the  circum- 
stances of  the  particular  case.''^     A  judgment  nunc  pro  tunc  should 


But  see  Willis  r.  Blivins,  76  Ga.  745; 
Ludlow  V.  Johnston,  3  Ohio  541,  553, 
575. 

[a]  There  is  no  limitation  upon  the 
time  when  a  judgment  may  be  entered 
■nunc  pro  tunc  unless  such  be  found  in 
the  statutes  of  limitation.  Montgomery 
V.  Viers,  130  Ky.  691,  114  S.  W.  251. 

[bj  A  proceeding  to  enter  judg- 
ment nunc  pro  tunc,  is  not  an  action 
to  vacate  or  modify  a  judgment  rend- 
ered, therefore  a  statute  providing  that 
an  action  to  vacate  or  modify  a  Judg- 
ment must  be  brought  within  throe 
years  has  no  application.  Ilydc  r. 
Michclson,  52  Neb.  680,  72  N.  W.  1035. 
See  also  Risser  v.  Martin,  86  Iowa  392, 
53  N.  AV.  270. 

[c]  There  being  no  terms  in  the 
Chicago  Municipal  Courts,  the  court  has 
authority  to  set  aside  a  judgment  rend- 
ered by  it  within  thirty  days  from  its 
entry  and  enter  a  judgment  nunc  pro 
tunc  for  a  lesser  amount.  Ilantman  r. 
Metcoflf,  176  111.  App.  203. 

88.  .Tobe  r.  Kitchen,  22  Pa.  Dist. 
841,  that  a  judgment  will  not  be  en- 
tered seventeen  years  after  verdict  in 
the  absence  of  explanation  for  the  de- 
lay. 

Showing  of  Diligence. — Unless  it  ap- 
pears by  the  record  that  the  applicant 
was  required  to  exercise  diligence  in 
making  the  apjdication,  no  such  show- 
ing is  required.  Risser  v.  Martin,  86 
Iowa  392,  53   N.  W.   270. 

89.  Mahaska  Countv  r.  Bennett,  150 
Iowa   216,   129   N.  W.   838. 

[a]  Laches  in  Returning  Award. 
When  by  statute  an  award  on  a  stat- 
utory submission  must  be  returned  to 
the  next  term  of  the  court  after  it  is 
made,  and  application  to  enter  judg- 
ment on  the  award  nunc  pro  tunc 
eleven  months  after  the  award  is  prop- 
erly denied.  Train  i'.  Emerson,  134  Ga. 
589,   68   S.   E.   425. 

90.  Ark.— Citizens'  Bank  v.  Com- 
mercial Nat.  Bank,  118  Ark.  497,  177 
S.  W.  21.  Minn. — Rockwood  r.  Daven- 
port,  37    Minn.    533,   35    N.    W.    377,    5 
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Am.  St.  Rep.  872.  N.  J.— Erie  Ry.  Co. 
V.  Ackerson,  33  N.  J.  L.  33;  Burnham 
V.  Dalling,  16  N.  J.  Eq.  310.  This  was 
the  practice  at  common  law.  McNa- 
mara  v.  New  York,  L.  E.  &  W.  E.  R. 
Co.,  56  N.  J.  L.  56,  2S  Atl.  313. 

[a J  The  clerk  has  no  power  of  his 
own  motion  to  enter  a  judgment  nunc 
pro  tunc;  such  an  entry  by  him  is  with- 
out effect  anil  absolutely  voiil  (Pressed 
Steel  Car  Co.  v.  Steel  Car  Forge  Co., 
149  Fed.  182,  79  C.  C.  A.  1.30),  and  a 
temporary  injunction  may  issue  to  re- 
strain the  entry  by  him  of  such  a  judg- 
ment without  an  order  of  court.  Rock- 
wood  r.  Davenport,  37  Minn.  533,  35 
N.  W.  377,  5  Am.  St.  Rep.  872. 

[b]  Entry  in  Term  Time.— "While 
an  order,  judgineut  or  decree  may  be 
entered  nunc  pro  tunc  under  certain 
conditions,  this  must  be  done  in  term 
time,  except  in  those  cases  where  the 
judge  is  authorizeil  to  act  in  vacation. 
Sapp  r.  Williamson,  128  Ga.  743,  58  S. 
E.  447.  To  the  same  effect  Accousi  v. 
Stowers  Furniture  Co.  (Tex.  Civ.  App.) 
S3  S.   W.   1104. 

[cj  Order  Unnecessary. — In  Illinois 
it  is  not  necessary  that  tiiere  should  be 
an  order  for  the  clerk  to  enter  the  judg- 
ment nunc  pro  tunc.  People  r.  Petit, 
266  111.  628,  634,  107  N.  E.  830. 

91.  U.  S.— Borer  r.  Chapman,  119  U. 
S.  587,  7  Sup.  Ct.  342,  30  L.  ed.  532; 
Coughlan  r.  District  of  Columbia,  106 
U.  S.  7,  1  Sup.  Ct.  37,  27  L.  ed.  74; 
Mitchell  r.  Overman,  103  U.  S.  62,  26 
L.  ed.  369.  Ark.— Lowe  r.  Hart,  93 
Ark.  54S,  125  S.  W.  1030.  CaL — Osmont 
r.  All  Persons,  165  Cal.  587,  133  Pac. 
480.  Me.— Webber  v.  Stanton,  1  Mich. 
N.  P.  97.  Mass.— Tapley  v.  Goodsell, 
122  Mass.  176.  Minn.— Rockwood  v. 
Davenport,  37  Minn.  533.  .35  N.  W.  377, 
5  Am.  St.  Rep.  872.  Mo. — Dawson  r. 
Waldheim,  89  Mo.  App.  245.  Mont. 
Harvey  r.  Whitlatch,  1  Mont.  713.  Neb. 
Central  West  Inv.  Co.  r.  Barker  Com- 
panv,  79  Neb.  47,  112  N.  W.  291.  N.  H. 
Hall  r.  Brown,  59  N.  H.  198.  N.  Y. 
Long  V.  Stafford,  103  N.  Y.  275,  8  N. 
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stS  ri.hT v'nnfl  1°  ^f'rT^.  '^  ^'^^*^^^   ^^^^   -^^ere   some   sub- 
stantial right  v.ould  be  defeated  if  it  were  not  granted  ^^ 

,    3      Grounds  for  Entry.  — a.     Generanij.  — The    authorities    dividp 
into  two  general  classes  the  cases  in  which  it  is  propei       en  e?a1u^g 
ment  or  decree  nunc  pro  tunc.     In  the  one  is  embraced  those  casfs 
m  which  the  suitors  have  done  everything  possible  to  ^  ace  the  cause 


E.  522.  N.  C— Beard  r.  Hall,  79  N.  C. 
506.  Pa.— Irvin  v.  Hazletou,  37  Pa. 
465;  Griffith  r.  Ogle,  1  Binney  172; 
Jobe  r.  Kitchen,  22  Pa.  Dist.  841.  S.  C. 
Galpm  V.  Fisburne,  3  MeCord  221  15 
Am.  Dee.  614.  Tex.— Coleman  v.  Zapp 
105  Tex.  491,  151  S.  W.  1040.  Va! 
Powers  v.  Carter  Coal  &  Iron  Co.,  100 
^a.  450,  41  S.  E.  867;  Van  Guu.len  -r. 
Kane,  88  Va.  591,  14  S.  E.  334.  Wash. 
State  v.  Si]i)erior  Court  of  Kitsap  Coun- 
ty, 46  Wash.  395,  90  Pae.  258. 

[a]  The  exercise  of  a  sound  discre- 
tion, requires  that  such  application  be 
granted  except  in  cases  where  it  would 
be  unjust  to  the  defendants  or  to  inno- 
cent third  parties  to  do  so.  Stai  t: 
belden,   87  Minn.  271,  92  N.  W.   6. 

[b]  The  court  must  be  satisfied, 
nrst,  that  there  was  some  goo<I  reason 
for  the  delay,  second,  that  the  rights  of 
others  shall  not  be  affected.  Galpin  v 
Fisburne,  3  McCord  22,  15  Am.  Dec! 
bl4, 

[c]  The  court  cannot  in  an  action 
for  an  injunction  order  the  entry  of  a 
judgment  nunc  pro  tunc  which  was 
rendered  in  an  ejectment  suit  between 
the  same  parties.  Bridges  v.  Sargent,  1 
Kan.  App.  442,  40  Pac.  823. 

[d]  The  Alabama  statute  (Eev. 
Code,_§^69,  subd.  5a)  authorizing  pro- 
bate judges  to  complete  minute  entries 
and  decrees  in  their  courts,  is  merely 
declaratory  of  the  common  law  and  does 
not  authorize  their  entry  mnic  pro  tunc 
except   upon   application  and  proof  re- 

Mitchell,  54  Ala.   198. 

[ej  Upon  an  application  to  amend 
the  record  of  judgment  by  making  a 
new  party,  such  party  when  brought 
into  court  should  be  ruled  to  plead,  be- 
fore he  IS  adjudged,  and  the  ju.lgilient 
when    entered    should    not    be    entered 

Iir'206'"''       "'•     ^''''°"'  ''•  ^'^^"''   17 

q  ^?87  ^"  f'~^9,^^^  ^'-  Chapman,  119  U. 
MuA'l/  ®"A'-  ^*-  ^^2,  30  L.  ed.  532; 
Mitchell  v.  Overman,  103  U.  S    62    26 

Wall.  752,  18  L.  ed.  212;   Sheppard  v.  I 


Wilson,  6  How.  260,  12  L.  ed.  430; 
Matheson's  Admrs.  v.  Grant's  Admrs., 
2  How.  263,  11  L.  ed.  261;  Doe  v.  Lith- 
erberry,  4  McLean  442;  In  re  Finks 
224  Fed.  92,  139  C.  C.  A.  648.  ArS 
bherman  v.  Western  Inv.  Baukinff  Co 
6  Ariz.  33,  52  Pac.  1126.  Cal.-Osmont 
^'o^  i^'^'"^''"^'  1^^  Cal.  587,  133  Pac. 
480;  Fox  V.  Hale  etc.  Min.  Co.,  108  Cal. 
4<8,  41  Pac.  328;  Swain  v.  Naglee,  19 
Cal.    127.      Colo.— Wolfley    v.    Lebanon 

Mm.  Co.,  3  Colo.  296.     Fla Hagler  v 

Mercer,    6   Fla.    721.      Ga.— Ogletree   v. 
Bray,  135  Ga.  34,  68  S.  E.  789;  Johnson 
V.    \\  right,    27    Ga.    555.      111.— Reid   v. 
Morton,  119  HI.  118,  6  N.  E.  414.     Ind. 
Urbanski   v.    Manns,    87   Ind,    585.      la. 
Fuller  V.  Steblnns,  49  Iowa  376.     Kan. 
Moore  r.  IMeek,  8  Kan.  153.  Ky.— Ches- 
ter  V.   Graves,   159  Ky.   244,   166  S    W 
998.      Mo.— Saxton    v.    Smith,    50    Mo 
490;  State  v.  Clark,  18  Mo.  432;  Hyde 
/■.Curling,  10  Mo.  359;  Page  v.  Chapin, 
80  Mo.  App.   159.     Neb.— Central   West 
Inv.    Co.   V.   Barker   Company,    79    Neb. 
47,  112  N.   W.   291;    Gund  v.  Horrigan, 
53  Neb.  794,  74  N.  W.  257.     N.  J.— Mc- 
Namara  v.  New  York  L.  E.  &  W   E    R 
Co     56  N.  J.  L.  56,  28  Atl.  313;   Hess 
r.  Cole,  23  N.  J.  L.   116.     N.  Y.— Chi- 
chester V.  Caude,  3  Cow.  39,  15  Am.  Dec. 
238;  Wood  v.  Keyes,  6  Paige  478;  Jew- 
ett  V.   Schmidt,   108   App.   Div.   322,   95 
N.    Y.    Supp.    631,   affirmed,    185    n'  Y. 
608,  77  N.  E.  1189.    N.  C— State  v.  Mc- 
Alpin,    26    N.    C.    140.       Ohio.— Dial    v 
Holter,    6    Ohio     St.     228;     Ludlow    v 
Johnston,    3    Ohio   553;    Aurora   Fire    & 
Marine   Ins.    Co.   v.   Texas    BIdg.    Assn. 
No.   2,  7  Ohio   Dec.    (Reprint)    469,  af 
firmed,   34    Ohio   St.   291.     Ore.— Tomp- 
kins V.  Clackamas  County,  11  Ore    364 
4  Pac.  1210.     S.  C— Gal]dn  v.  Fisburne' 
3  McCord  22,  15  Am.  Dec.  614;  Denoon 
i:    O'Hara,    1    Brev.    500.      Tex Cole- 
man V.  Zapp,   105  Tex.  49i,  151  S.  W. 
1040;  Burnett  v.  State,  14  Tex.  455,  65 
Am.   Dec.   131;   Ward   V.   Ringo,   2   Tex 

420,  47  Am.  Dec.  654.     Va Powers  v. 

Carter  Coal  &  Iron  Co.,  100  Va.  450,  41 
S.  E.  867;  Weatherman's  Case,  91  Va. 
796,  22  S.  E.  349.    Wash.— Hays  v.  Mil- 
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in  a  condition  to  be  decided  by  the  court,  but  in  which  owing  to  the 
delay  of  the  court,  no  final  judgment  has  been  rendered.^^    The  other 


ler,  1  Wash.  Ter.  143.  W.  Va.— Cole  r. 
State,  73  W.  Va.  410,  80  S.  E.  487.  Eng. 
Evans  r.  Rees,  12  Ad.  &  El.  167,  113 
Eng.  Eeprint  774;  Mayor  of  Norwich  v. 
Berrv.  4  Burr.  2277,  98  Eng.  Reprint 
187; "Hodges  v.  Templer,  6  Mod.  191,  87 
Eng.  Reprint  94.5;  Lord  Mohun's  Case, 
6  Mod.  59,  87  Eng.  Reprint  819. 

[a]  A  court  has  power,  in  order  to 
obviate  any  embarrassment  by  reason 
of  the  birth  of  a  child  to  one  of  the 
parties  to  the  action  during  the  time 
the  cause  was  subniittod  pending  the 
granting  of  final  .i"'lK"i<^"t)  to  direct 
that  such  final  judgment  be  entered 
nunc  pro  tunc  as  of  the  date  of  the 
submission  of  the  case.  Jewett  r. 
Schmidt,  108  App.  Div.  322,  95  N.  Y. 
Supp.  631,  afjirmed,  184  N.  Y.  608,  77 
N.  E.  1189. 

[bj  While  usually  the  occasion  for 
entering  judgment  nunc  pro  tunc  is 
where  the  death  of  one  of  the  parties 
occurs  pending  the  proceedings,  it  by 
no  means  follows  that  it  is  confined  to 
such  cases.  It  may  also  be  granted 
when  a  delay  in  giving  judgment,  which 
was  caused  by  the  court,  affects  the 
rights  of  the  parties,  and  when  neces- 
sary to  effe<t  justice  such  right  will  bo 
granted.  McNamara  r.  New  York  L. 
E.  &  W.  R.  R.  Co.,  56  N.  J.  L.  56,  28 
Atl.   313. 

fc]  Properly  Refused. — Where  no 
issuable  plea  was  filed  by  an  adminis- 
tratrix in  an  action  against  her  an<l 
]*biintiff  took  judgment  against  her  per- 
sonally and  at  a  subsequent  term  an 
!)])plication  was  made  to  set  the  judg- 
ment aside  and  to  enter  a  judgment 
against  the  a<lministratrix  as  such,  and 
when  on  such  ajiplication  it  was  made 
to  appear  that  since  the  original  judg- 
ment facts  constituting  a  good  defense 
had  come  to  the  knowledge  of  the  a<l- 
ministratrix,  and  that  she  desired  to 
file  a  plea  in  the  action,  an  application 
to  enter  judgment  nunc  pro  tunc  should 
be  denied.  Emorv  r.  Smith,  51  Ga. 
455. 

93.  U.  S.— Cuebas  Y  Arredondo  r. 
Cuebas  Y  Arredondo,  223  U.  8.  376.  32 
Sup.  Ct.  277,  56  L.  ed.  476;  Mitchell  r. 
Overman.  103  U.  S.  62,  26  L.  ed.  369. 
Ala, — :\remphis,  etc.  R.  R.  Co.  r.  Whor- 
ley,  74  Ala.  264;  Whorley  l',  ^Memphis, 
etc.,  R.  R.  Co.,  72  Ala.  20;  Wilkerson 
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r.  Goldthwaite,  1  Stew.  &  P.  159.  Ark. 
Lourance  r.  Lankford,  106  Ark.  470, 
153  S.  W.  592.  Cal.— Osmont  f.  All 
Persons,  165  Cal.  587,  133  Pac.  480; 
Fox  r.  Hale  &  Norcross  S.  M.  Co.,  108 
Cal.  478,  41  Pac.  328;  Dreyfuss  r.  Tomp- 
kins, 67  Cal.  339,  7  Pac.  732;  Swain 
r.  Naglee,  19  Cal.  127.  Fla.— Hagler  f. 
Mercer,  6  Fla.  721.  111.— Chicago  B.  & 
Q.  R.  Co.  r.  Wingler,  165  111.  634,  46  N. 
E.  712;  Howell  r.  Morlan,  78  111.  162; 
Ives  r.  Hulce,  17  HI.  App.  30.  la. 
Shephar<l  r.  Brenton.  20  Iowa  41.  Md. 
Stern  v.  Bennington,  100  Md.  344,  60 
.\tl.  17,  108  Am.  St.  Rep.  433.  Miss. 
Forbes  &  Beck  r.  Navra,  63  Miss.  1 ; 
Cotton  r.  :M(r,ehoe,  54  Miss.  621.  Mo. 
Belkin  r.  Rhodes.  76  Mo.  643;  Mead  r. 
Brown,  65  Mo.  552;  Fletcher  r.  Coombs, 
58  Mo.  430;  .Tillett  V.  Union  Nat.  Bank, 
56  Mo.  30 1;  Priest  r.  McMaster,  52  Mo. 
60;  Turner  r.  Christv,  50  Mo.  145; 
Groner  r.  Smith,  49  Mo.  318;  Gibson  f. 
Chouteau,  45  Mo.  171,  100  Am.  Dec. 
366;  Evans  r.  Fisher,  26  Mo.  App.  541. 
Neb. — Clark  &  Leonard  Inv.  Co.  r.  Rich, 
81   Nob.  321,  115  N.  W.  1084,  15  L.  R. 

A.  (N.  S.)  682.  N.  Y.— Chichester  f. 
C'ande,  3  Cow.  .39,  15  Am.  Dec.  238; 
Kissam  r.  Hamilton,  20  How.  Pr.  .369; 
Clapp  r.  Graves,  2  Hilt.  317;  Stapler  r. 
Hoffman,  1  Dem.  Sur.  63.  N.  C— Long 
r.  Long,  85  N.  C.  415;  State  r.  McAl- 
pin,  26  N.  C.  140;  Bright  r.  Sugg,  15  N. 
C.  492.  Ohio.— Hammer  r.  McConnell, 
2  Ohio  31.  Okla.— Schriebar  r.  State, 
6  Okla.  Crim.  119,  116  Pac.  .348.  Pa. 
Schaeffer  r.  Coldren,  237  Pa.  77,  85  Atl. 
08.  W.  Va. — Vance  r.  Ravenswood  S. 
&  G.  R.  Co.,  53  W.  Va.  338,  44  S.  E. 
461.  Wis.— Hocks  r.  Sprangers,  113 
Wis.  123,  87  N.  W.  1101,  89  N.  W.  113. 
Can. — Daw    r.    Cameron,    14    U.    C.    Q. 

B.  483. 

fal     Whenever   Justice   Eequlres  It. 

"As  to  mnir  pro  lime  or>iers.  it  is  true 
that  certain  courts  in  treating  of  them 
feel  themselves  bound  by  narrow,  tech- 
nical and  rigid  rules.  Such  courts  hold 
that  the  sole  office  of  a  "inir  pro  tunc 
order  is  to  supply  a  deficiency  in  the 
record  under  a  previous  order,  judg- 
ment or  decree  actually  given,  so  as  to 
make  that  previous  order,  judgment  or 
decree  conform  to  verity.  Such  indeed 
is  an  imjiortant  function  performed  by 
a  mine  pro  tunc  order.    But  in  the  view 


JUDGMENTS 


1023 


class  embraces  those  eases  in  which  judgment,  though  rendered  bv  the 
court  has  from  accident,  mistake  or  neglect  of  the  clerk  never  "been 
entered.^*  In  the  latter  class  of  cases,  in  order  to  authorize  such  an 
entry,  judgment  must  as  a  rule  have  been  previously  rendered  and 
some  minute  or  memorial  thereof  appear  in  the  record.''^  But  by  an 
entry  nunc  pro  tunc,  the  court  cannot  lawfully  change  a  judo'ment 


of  this  court  it  is  not  its  sole  or  exclu- 
sive function.  Whenever  justice  re- 
quires it,  if  no  express  statute  prohib- 
iting stands  in  the  way,  the  courts  of 
this  state,  unrler  the  guidance  of  this 
court,  have  always  countenanced  the 
entry  of  nunc  pro  tunc  orders  to  pre- 
serve substantial  rights,  and  such  ord- 
ers are  made  nunc  pro  tunc  not  alono 
to  supply  deficiencies  in  the  record  of 
previous  orders  or  judgments,  but  they 
are  entered  nunc  pro  tunc  when  no  prev- 
ious judgment  or  order  upon  the  matter 
has  been  made,  though  always,  as  has 
been  said,  to  preserve  and  never  to  im- 
pair the  rights  of  litigants."  Osmont 
V.  All  Persons,  IGo  Cal.  587,  133  Pac. 
480.  See  also  De  Leonis  v.  Walsh,  140 
Cal.  175,  73  Pac.  813;  Fox  v.  Hale  & 
Norcross  S.  M.  Co.,  108  Cal.  478,  41 
Pac.  328. 

[b]  "There  is  a  long  and  consistent 
line  of  authorities  which  hold  that 
courts  may  exercise  the  power  to  enter 
judgments  7iunc  pro  tunc  for  the  pur- 
pose of  preventing  injustice  to  the 
suitor  where  the  delay  is  not  attribut- 
able to  his  negligence,  but  was  occas- 
ioned by  the  action  of  the  court."  Daw- 
son r.  Waldheim,  89  Mo.  A  pp.  245.  See 
also  U.  S.— Mitchell  v.  Overman,  103  U. 
S.  62,  26  L.  ed.  369.  Cal.— flatter  of 
Page's  Estate,  50  Cal.  40.  Ga.— Skida- 
way  Shell-Road  Co.  r.  Brooks,  77  Ga. 
136.  Me.— Goddard  v.  Bolster,  6  Me. 
427,  20  Am.  Dec.  320.  Mass.— Tapley 
r.  Goodsell,  122  Mass.  176.  Mo.— Wit- 
ten  V.  Robison,  31  Mo.  App.  525.  N  Y. 
Long  V.  Stafford,  103  N.  Y.  274,  8*  N. 
E.  522.  N.  C— Beard  f.  Hall,  79  N.  C. 
506.  Ore.— Mitchell  v.  Schoonover,  16 
Ore.  211,  17  Pac.  867,  8  Am.  St.  Rep. 
282. 

[c]  ''Strictly  speaking  a  nunc  pro 
time  judgment  is  one  entered  at  a  sub- 
sequent term  as  and  for  one  which  was 
actually  rendered  at  a  former  term  but 
which  the  clerk  omitted  to  enter  of 
record  or  recorded  the  wrong  judgment. 
In  practice,  however,  judgments  have 
been  rendered  to  relate  back  to  the 
term  when  they  might  or  should  have 


been  entered,  but  were  not  entered  on 
account  of  delay  occasioned  by  the 
court."  Dawson  v.  Waldheim,  89  Mo 
App.  245. 

[d]  When  entry  of  judgment  after 
verdict  was  delayed  by  an  improper 
order,  judgment  n«wc  pro  tunc  will  be 
ordered  upon  vacating  the  order.  State 
cjj  rel.  Jones  r.  District  Court,  50  Mont. 
1,  144  Pac.  564. 

94.  Ky.— Chester  r.  Graves,  159  Kv. 
244,  166  S.  W.  998.  Neb.— Clark  "& 
Leonard  Inv.  Co.  v.  Rich,  81  Neb.  321, 
115  N.  W.  1084,  15  L.  R.  A.  (N.  S.) 
682.  W.  Va. — A^ance  v.  Ravenswood  S. 
&  G.  R.  Co.,  53  W.  Va.  338,  44  S.  E. 
461. 

95.  U.  S. — Cuebas  Y  Arredondo  v.  Cue- 
bas  Y  Arredondo,  223  U.  S.  376,  32  Sup. 
Ct.    277,   56   L.   ed.   476;    Gray   v.   Brig- 
nardello,    1    Wall.    627,    17    L.    ed.    693. 
Ala.— Nabers  r.  Meredith,  67  Ala    333- 
McEjitire  r.  Paffe,  12  Ala.  App.  507,  67 
So.   713.     111. — Cameron  r.  Clinton,   259 
HI.  .599,  102  N.  E.  1000;   Chicago,  B.  & 
Q    R.  R.  Co.  r.  Wingler,  165  HI.  6.34,  46 
N.  E.  712;  Howell  r.  Morlan,  78  HI.  162; 
Littleiohn  r.  Arbogast,  86  111.  App.  505. 
la. — Cassidy  v.  Woodward,  77  Iowa  3-54 
42  N.  W.  319.     Ky.— Chester  v.  Graves 
159   Ky.   244,  166  S.   W.  998.     Me.— In- 
hab.    of    Limerick,    Petitioners,    18    Me 
183.     Mich.— Whitwell     r.     Emorv      3 
Mich.  84.     Mo.— Neil  v.  Tubb,  241  Mo. 
666,  145  S.  W.  766;  Gibson  v.  Chouteau, 
45  Mo.  171,  100  Am.  Dec.  366;  Hvde  v. 
Curling.    10    Mo.    359.      Neb.— Garrison 
r.  People,  6  Neb.  274.     N.  C— Bank  of 
Glade  Spring  r.  McEwen,  160  N.  C.  414 
76   S.    E.    222;    Creed    v.   Marshall,    160 
N.  C.  394,  76  S.  E.  270;  Long  v.  Long, 
85  N.  C.  417.     Ohio.— Cleveland  Leader 
Prtg.  Co.  V.  Green,  52  Ohio  St.  487,  40 
N.  E.  201;   Torbet  v.  Coffin,  6  Ohio  33. 
Ore.— National    Council    r.    McGinn,    70 
Ore.  457,  138  Pac.  493;  Grover  v.  Haw- 
thorne,   62    Ore.    65,    116    Pac.    100,    121 
Pac.  804.     Pa.— Smith  v.  Hood,  25  Pa. 
218.     Tex. — Perkins  v.  Dunlavy,  61  Tex. 
241;  Lyon-Taylor  Co.  v.  Johnson    (Tex. 
Civ.    App.),    147    S.    W.    605.      W.    Va. 
Schoonover    f. '  Baltimore   &  O.    R.   Co., 
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actually  rendered,^^  even  for  the  purpose  of  correcting  substantial 
errors  therein.^^  Thus  errors  of  law  in  the  judgment  cannot  be  cor- 
rected by  an  entry  nunc  pro  tunc,®^  nor  can  such  an  entry  be  made 


69  T7.  Va.  560,  73  S.  E.  266,  Ann.  Cas. 
191 3B,  964.  See  Cole  v.  State,  73  W. 
Ya.  410,  80  S.  E.  487;  McClain  v. 
Davis,   37   W.   Va.   330,   16   S.   E.   629, 

18  L.  R.  A.  634. 

[a]  The  mere  announcement  by  a 
judge  in  court  of  his  opinion  to  sus- 
tain a  flcmurror  to  evidence,  without 
an  order  or  direction  to  the  clerk  to 
enter  judgment  accordingly,  is  not  a 
sufficient  rendition  of  judgment  to  war- 
rant the  entry  of  it  as  final  judgment 
nunc  pro  tunc,  it  appearing  further  that 
absence  of  counsel  was  the  reason  for 
not  ordering  it  to  be  entered  at  the 
time  of  the  announcement.  Vance  v. 
Ravenswood  S.  &  G.  R.  Co.,  53  W.  Va. 
338,  44  S.  E.  401. 

See  infra,  X,  C,  4,  c. 

[b]  The  object  and  effect  of  direct- 
ing the  entry  of  judgment  nunc  pro 
tunc  is  to  furnisli  proper  evidence  of 
acts  properly  done  by  the  court,  but 
not  properly  exhildted  bv  its  record. 
Fla.— A.lams  r.  Higgins,  23  Fla.  13,  31, 
1  So.  321.  Ky.— Graham  r.  Lynn,  4 
B.  Mon.  17.  Neb. — Garrison  r.  People, 
6  Neb.  274. 

[c]  Before  the  entry  of  a  judgment 
nunc  pro  tunc  will  be  ordered,  it  must 
ajipear  that  the  court  had  rendered  a 
judgment  intended  as  a  final  disposition 
of  the  issue  considered.  Central  West 
Tnv.  Co.  r.  Barker  Companv,  79  Neb. 
47,   112   N.   W.   291. 

[d]  Judgment  Previously  Entered 
in  Vacation. — Where  a  decree  was 
illegally  rendered  during  vacation,  the 
court  cannot  at  the  next  term  order 
the  entry  nunc  pro  tunc  of  a  judgment, 
even  with  consent  of  the  parties.  Puget 
Sound  Agricultural  Co.  v.  Pierce  Coun- 
ty, 1  Wash.  Ter.   75. 

96.  Ala.  —  Wilmerding  r.  Corbin 
Banking  Co.,  120  Ala.  268,  28  So.  640. 
Ark.— Sloan  r.  Williams,  177  S.  W. 
427;  Citizens  Bank  r.  First  Nat.  Bank, 
177  S.  W.  21;  Lourance  r.  Lankford, 
106  Ark.  470,  153  S.  W.  592,  Ann.  Cas. 
191 5 A,   520.      Ga.— Printup    r.   Mitchell, 

19  Ga.  586.  Me.— 7/!  re  Limerick  Peti- 
tioners, 18  Me.  183.  Mo.— Ross  r.  Ross, 
83  Mo.  100;  Fetters  v.  Baird,  72  Mo. 
389;  Page  r.  Chapin,  80  Mo.  App.  159. 
N.  C— Bank  of  Glade  Spring  v.  Mc- 
Ewen,    160    N.    C.    414,    76    S.    E.    222; 

Vol.  XIV 


Creed  r.  Marshall,  160  N.  C.  394,  76 
S.  E.  270.  N.  C— Creed  v.  Marshall, 
160  N.  C.  394,  76  S.  E.  270.  Ohio. 
Cleveland  Leader  Prtg.  Co.  r.  Green,  52 
Ohio  St.  487,  40  X.  E.  201.  Ore.— Na- 
tional Council  Knights  &  Ladies  of  Se- 
curity V.  McGinn,  70  Ore.  457,  138  Pac. 
493. 

fa]  A  nunc  pro  tunc  order  is  in- 
tended to  state  what  it  did  and  not 
wliat  it  should  have  done.  Lowe  v. 
Hart  (Tex.  Civ.  App.),  125  S.  W.  1030. 
See  to  same  effect,  Citizens  Bank  r. 
Commercial  Nat.  Bank  (Ark.),  177  S. 
W.  21;  Lourance  r.  Lankford,  lOfi  Ark. 
470,  153  S.  W.  592,  Ann.  Cas.  1915A, 
520. 

97.  U,  S.— Gray  r.  Brignardello,  1 
Wall.  627,  17  L. "  ed.  693.  HI.— Stein 
r.  Meyers.  253  111.  199.  97  N.  E.  295; 
Birdsoll  Mfg.  Co.  r.  Independent  Fire 
Sprinkler  Co.,  87  111.  App.  443.  Ind. 
Wilson  r.  Vance,  55  Ind.  394.  Me. 
Limerick  Petitioners,  18  Me.  183. 
Mich.— Whitwell  r.  Emory,  3  Mich.  84. 
Mo. — Young  r.  Young,  165  Mo.  624,  65 
S.  W.  lOK);  Fetters  r.  Baird,  72  Mo. 
389;  Wooldridge  r.  Quinn.  70  Mo.  370; 
Priest  r.  MrMaster,  52  Mo.  60;  Sax- 
ton  r.  Smith,  50  Mo.  490;  Gibson  V. 
Chouteau,  45  Mo.  171,  100  Am.  Dec. 
r{66;  Hyde  r.  Curling.  10  Mo.  3.59; 
Evans  r.  Fisher,  26  Mo.  App.  541.  Sco 
nlso  Hansl.rough  r.  Fu-lge,  SO  Mo.  307. 
Neb. — Garrison  r.  People,  6  Nrh.  274. 
N.  C— Creed  r.  Marshall,  160  N.  C. 
."'.94,  76  S.  E.  270.  Pa.— Smith  r.  Hood, 
25  Pa.  218,  64  Am.  Dec.  692.  Tex.— Per- 
kins r.  Dunlavy,  61  Tex.  241. 

[a]  The  failure  of  the  court  to  ren- 
der a  judgment  cannot  be  treated  as  a 
clerical  error  so  as  to  permit  the  entry 
of  juflgment  nunc  pro  tunc.  Garrison 
f.  People,  6  Neb.  274. 

[b]  Where  there  is  no  mistake  in 
the  judgment  as  originally  entered,  the 
court  should  not  after  the  lapse  of  sev- 
eral years  enter  another  fuller  judg- 
ment nunc  pro  tunc.  Willis  f.  Bivins, 
76  Ga.   745. 

As  to  amending  and  correcting  both 
substantial  and  clerical  errors  in  the 
judgment,  see  infni,  XHT. 

98.  U.  S. — Brignar<lollo  r.  Grav,  1 
Wall.  627,  17  L.  ed.  693.  Me.— Limer- 
ick Petitioners,  18  Me.  183.  Mo. — Wool- 
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by  the  court  for  the  purpose  of  reversing  its  action  in  the  case.^° 
^  b.  Death  of  Party.  —  The  eases  falling  within  the  first  class  men- 
tioned, nearly  always  arise  from  the  death  of  one  of  the  parties,  after 
submission  of  the  cause  and  before  judgment  is  actually  rendered; 
it  being  necessary  to  enter  judgment  nunc  pro  tunc  in  order  to  pre- 
vent the  other  party  from  being  prejudiced  by  the  delay.^  Judgment 
nunc  pro  tunc  will  be  ordered  after  the  death  of  a  party,  where  the 
cause  was  submitted  during  his  lifetime  and  his  death  occurs  while  the 
cause  is  under  submission,-  or  after  the  case  has  proceeded  so  far  as 


dridge  v.  Quinn,  70  Mo.  370;  Gibson 
V.  Chouteau,  45  Mo.  171,  100  Am.  Dee. 
366;  Hyde  v.  Curling,  10  Mo.  359; 
Evans  r.  Fisher,  26  Mo.  App.  541.  Neb. 
Nuckolls  r.  Irwin,  2  Neb.  60.  N.  C. 
Bank  of  Glade  Springs  v.  M'Ewen,  160 
N.  C.  414,  76  S.  E.  222.  Pa.— Smith 
V.  Hood,  25  Pa,  218,  64  Am.  Dec,  bl)2. 
Tex.— Perkins  i:  Dunlavy,  61  Tex.  241. 

See  infra,  XTTT. 

[a]  Where  the  judgment  entered 
■was  the  one  that  was  rendered,  the  fact 
that  such  judgment  was  not  authorized 
by  law  will  not  warrant  the  entry  of 
a  proper  judgment  at  a  -subsequent 
term,  nunc  pro  tunc.  Wooldridge  v. 
Quinn,  70  Mo.  370. 

99.  Moore  v.  State,  63  Ga.  165;  Bank 
of  Glade  Springs  v.  McEwen,  160  N.  C. 
414,  76  S.  E.  222;  Creed  ;;.  Marshall, 
160  N.  C.  394,  76  S.  E.  270, 

1.  U.  S. — Citizens  Bank  v.  Brooks, 
23  Fed.  21.  Haw. — Lowrey  v.  Terri- 
tory, 20  Hawaii  112.  Mass. — Inhab- 
itants of  Springfield  v.  Inhabitants  of 
Worcester,  2  Cush.  52.  Neb. — Clark  & 
Leonard  Inv.  Co.  v.  Rich,  81  Neb.  321, 
115  N.  W,  1084,  15  L.  R.  A.  (N,  S.) 
682.  W.  Va.— Vance  v.  Ravenswood  S. 
&  G.  R.  Co.,  53  W.  Va.  338,  44  S.  E. 
461. 

See  cases  cited  in  preceding  section. 

Judgment  against  deceased  party 
generally,  see  supra,  III,  C,  2,  b. 

[a]  The  court's  discretion  is  prop- 
erly exercised  when  the  death  of  a 
party  has  intervened  and  the  applicant 
was  guilty  of  no  laches,  whatever  delay 
there  was  having  been  caused  either  by 
the  action  of  his  adversary  or  by  the 
necessary  delavs  of  litigation.  Borer 
V.  Chapman,  119  U.  S.  587,  7  Sup.  Ct. 
342,  30  L.  ed.  532.  See  also  Tynan 
V.  Weinhard,  153  HI.  598,  38  N.  E. 
1014. 

[b]  Where  in  a  foreign  attachment 
the  trustee  had  disclosed,  but  in  a  man- 
ner  not     satisfactory,    and    a    further 


examination  was  ordered  to  be  had  be- 
fore a  justice  of  the  peace,  to  which 
the  trustee  refused  to  submit,  and  be- 
fore the  next  term  the  principal  debtor 
and  the  trustee  died,  judgment  was 
ordered  against  both  as  of  the  preced- 
ing term.  Patterson  v.  Buckminster,  14 
Mass.  144. 

2.  U.  S. — Cuebas  Y  Arredondo  v. 
Cuebas  Y  Arredondo,  223  U.  S.  376,  32 
Sup.  Ct.  277,  56  L.  ed.  476;  Bell  f. 
Bell,  181  U.  S.  175,  21  Sup.  Ct.  551, 
45  L.  ed.  804,  afflrming  157  N.  Y.  719, 
53  N.  E.  1123;  City  of  New  Orleans 
■r.  Warner,  176  U.  S.  92,  20  Sup.  Ct.  280, 
44  L.  ed.  385;  Borer  v.  Chapman,  119 
U.  S.  587,  7  Sup.  Ct.  342,  30  L.  ed. 
532;  Mitchell  v.  Overman,  103  U.  S. 
62,  26  L.  ed.  369;  Citizens  Bank  v. 
Brooks,  23  Fed.  21;  Griswold  v.  Hill, 
1  Paine  483,  11  Fed.  Cas.  No.  5,834. 
Ala. — Powe  v.  McLeod,  76  Ala.  418. 
Ark. — Jennings  v.  Ashley,  5  Ark.  128; 
Pool  V.  Loomis,  5  Ark.  110.  Cal. 
Fox  v.  Hale  &  Norcross  S.  M.  Co.,  108 
Cal.  478,  41  Pac.  328;  In  re  Page's  Es- 
tate, 50  Cal.  40.  Conn.— Brown  v. 
Wheeler,  18  Conn.  199;  Collins  v.  Pren- 
tice, 15  Conn.  •123.  HI. — Seymour  v. 
Richardson  Fueling  Co.,  205  111.  77,  68 
N.  E.  716  (reversing  103  111.  App.  625); 
Tynan  r.  Weinhard,  153  111.  598,  35  N. 
E.  1014;  Merchants  L.  &  Tr.  Co.  v. 
Egan,  143  111.  App.  572;  McReynolds 
r.  Brown,  121  111.  App.  261.  la.— Flock 
V.  Wyatt,  49  Iowa  466.  Me.— Goddard 
v.  Bolster,  6  Me.  427,  20  Am.  Dec.  320. 
Mass. — Wilkins  v.  Wainwright,  173 
Mass.  212,  53  N.  E.  397;  Tapley  v. 
Goodsell,  122  Mass.  176;  Springfield  V. 
Worcester,  2  Cush.  52;  Perry  v.  Wilson, 
7  Mass.  393.  Neb.— Clark  &  Leonard 
Inv.  Co.  r.  Rich,  81  Neb.  321,  115  N. 
W.  1084,  15  L.  R.  A.  (N.  S.)  682. 
N,  H.— Blaisdell  v.  Harris,  52  N.  H. 
191.  N.  J.— Clark  v.  Van  Cleef,  75  N. 
J.  Eq.  152,  71  Atl.  260;  McNamara 
V.   New   York   L.   E.   &   W.   R.    Co.,   56 
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to  be  ripe  for  judgment  without  further  inquiry  into  the  matters  in 


N.  J.  L.  56,  28  Atl.  313;  Hess  v.  Cole, 
23  N.  J.  L.  116.     N.  Y.— Long  v.  Staf- 
ford,   103    N.    Y.  ^274,    8     N.     E.     522; 
Campbell  v.  Mesier,  4  Johns.   Ch.   335, 
8    Am.    Dec.    570;    Wood    v.    Keyes,    6 
Paige  478;  Arthur  v.  Schriever,  28  Jones 
&  S.   59,   16   N.  Y.   Supp.   610;    Kissam 
V.  Hamilton,  20  How.  Pr.  369;   Holmes 
V.   Honie,    8    How.    Pr.    383;    Fulton    r. 
Fulton,  8  Abb.  N.  C.  210;   De  Agrcda 
V.   Mantel,    1   Abb.    Pr.    130;     Ehle    r. 
Moyer,  8  How,  Pr.  244.     But  see  North 
V.  Pepper,  20  Wend.  677  (that  this  rule 
does    not    apply    when    the    death    oc- 
curred  while    a     demurrer    was    under 
submission,  and  the  court  sustained  the 
demurrer  with   leave   to   amend,   under 
such  circumstances  the  action  abates); 
Bennet  f.  Davis,  3  Cow.  68,  that  where 
a  bond  and  warrant  of  attorney  to  con- 
fess   judgment    was    executed    by    two 
persons  on  April  10th  and  one  of  them 
died  four   days  thereafter,  a  .iudgment 
entered   thereon   during  the  subsequent 
May    term    as    of    the    preceding    Feb- 
ruarv  term  was  irresjiilar.  N.  C. — Beard 
r.  Hall,  79  N.  C.  506;  Isler  f.  Brown, 
66  N.  C.  556;  Wilson   r.  Myers,  11   N. 
C.   73,   15   Am.   Dec.   510.    Ohio.— Zn  re 
Jarrett's  Estate,  42  Ohio  St.  199;  Dial 
V.   Holter,   6   Ohio    St.    228;    Manuix   r. 
Elder,  1   Ohio   Cir.  Ct.  59,  1  Ohio  Cir. 
Dec.  36.     Ore. — Mitchell  r.  Schoonovor, 
16    Ore.    211,    17    Pac.    867,    8    Am.    St. 
Eep.   282.     Pa.— Stilwell    r.   Smith,   219 
Pa.  36,  67  Atl.  910;  Jobe  r.  Kitchen,  22 
Pa.  Dist.  841.  S.  0. — Denoon  r.  O'Hara, 
1  Brev.  500;  Allston  i:  Sing,  Kilev  199. 
S.   D.— Todd  r.  Todd,  7   S.  D.   174,  63 
N.   W.   777.     Tenn. — McLean  r.   State, 
8  Heisk.   22.     Vt. — Snow   v.   Carpenter, 
54  Vt.   17.     Wis. — Hocks   v.  Sprangers, 
113  Wis.   123,  89  N.  W.  113,  87   N.  W. 
nOl.     Eng. — Turner  r.  London,  etc.  R. 
Co.,  43  L.  J.  N.  S.  Eq.  430;  Mayor  of 
Norwich  v.  Berrv,  4  Burr.  2277,  98  Eng. 
Reprint  187;  Astlev  r.  Revnolds,  2  Str. 
915,  93  Eng.  Repriiit  939;  Key  r.  Good- 
win,   4    Moore    &    S.    620;    Harrison    r. 
Heathorn,   1    Dowl.   &   L.    529,   6    Scott 
N.   R.   735;   Hemming   V.   Batchelor,   33 
L.    T.    N.    S.    16.      Can.— Neil     r.     Mc- 
Millan,  27   TJ.    C.   Q.   B.   257;    Davy  v. 
Cameron,  15  U.  C.  Q.  B.  175. 

[a]  Compare,  Webber  r.  Stanton,  1 
Mich.  N.  P.  97,  that  judgment  could 
not  be  rendered  after  the  death  of  a 
party  if  the  court  was  aware  of  the 
death,  and  citing  Lamberth  i\  Barring- 
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ton,  2  Bing.  N.  C.  149,  132  Eng.  Re- 
print 59,  and  Swan  x.  Broome,  3  Burr. 
1595,  97  Eng.  Reprint  999,  to  the 
proposition  that  when  the  statute  re- 
quires the  date  of  the  judgment  entry 
to  be  expressed  and  the  court  had 
knowledge  of  the  defendant 's  death 
judgment  could  not  be  rendered.  See 
also  :McClain  r.  Davis,  37  W.  Va.  330, 
16  S.  E.  629,  18  L.  R.  A.  634,  as  to 
entrj'  of  judgment  when  statute  limits 
time  for  entry. 

[b]  Where  a  defendant  dies  while 
a  suit  is  continued  under  advisement, 
the  plaintiff  may  enter  his  judgment  as 
of  the  former  term,  or  of  the  term 
after  the  death,  at  his  option  without 
noticing  the  death.  McLean  r.  State, 
S  Heisk.  (Tenn.)  22.  See  also  Sevmour 
r.  Richardson  Fueling  Co.,  205  111.  77, 
68  N.  E.  716,  reversing  103  HI.  App. 
625. 

[c]  Judgment  is  sometimes  entered 
as  of  the  time  when  tlic  last  evidence 
was  submitted.  Citizens  Bank  f. 
Brooks,  23  Fed.  21;  In  re  Jarrett's  Es- 
tate,  42   Ohio    199. 

[d]  Death  of  one  of  several  defend- 
ants, rule  also  applies.  Harrison  v. 
Heathorn,   1    Dowl.   &  L.    (Eng.)    529. 

[p]  In  chancery  the  same  practice 
13  in  force,  under  the  same  conditions. 
Burnham   r.   Didling.   16   X.   J.   Eq.   310. 

ff]  Dissolved  Corporation.  —  This 
rule  applies  where  a  corporation  is  dis- 
solved or  its  charter  expires  while  the 
cause  is  under  submission.  State  t'. 
Waldo  Bank,  20  Me.  470;  Shakman 
r.  ITnited  States  Credit  Svstcm  Co.,  92 
AVis.  366,  66  N.  W.  528,  53  Am.  St. 
Rep.  920,  .12  L.  R.  A.  383. 

fg]  After  Hearing  on  Exceptions. 
Where  judgment  was  suspendo<l  until 
the  hearing  of  exceptions  by  tlie  appel- 
late court,  which  court  overruled  the 
exceptions  and  ordered  judgment  on  the 
verdict,  and  tlpe  defendant  died  before 
the  decision  was  rendered,  plaintiff 
may  enter  up  judgment  in  the  name 
of  the  original  parties.  Tuomy  v. 
Dunn,  77  N.  Y.  515. 

[h]  Whether  Plaintiff  or  Defend- 
ant.— The  rule  stated  in  the  text  ap- 
plies M'hether  the  party  who  dies  be 
jilaintiff  (Springsted  r.  Jayne,  4  Cow. 
fN.  Y.]  423;  Turner  r.  London,  etc. 
R.  Co.,  L.  R.  17  Eq.  [Eng.]  561,  43  L. 
J.  Ch.  430;  Jackson  v.  Berwick,  1  Mod. 
36,    86    Eng.    Reprint    713),    or    defend- 
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controversy.^  If  the  death  of  a  party  occurs  after  verdict,  the  court 
on  suggestion  of  that  fact,  will  order  the  entry  of  judgment  as  of  a 
preceding  term,*  but  if  the  death  occurs  before  the  verdict  is  actually 


ant.  Mass. — Perry  t\  Wilson,  7  Mass. 
393.  Ore. — Mitchell  v.  Schoonover,  16 
Ore.  211,  17  Pac.  867.  Eng.— Harrison 
V.  Heathorn,  1  Dowl.  &  L.  529. 

[i]  Whether  or  Not  the  Cause  of 
Action  Survives.— Brown  r.  Wheeler, 
IS  Conn.  199.  Compare,  Brvon  V.  Brv- 
on,  134  App.  Div.  320,  119  IST.  Y.  Supp. 
41;  Ireland  r.  Champneys,  4  Taunt.  884, 
128  Eng.  Eepriut  580. 

3.  111. — McReynolds  v.  Brown,  121 
111.  App.  261.  Ore. — Mitchell  f.  Schoon- 
over, 16  Ore.  211,  17  Pac.  867,  8  Am. 
St.  Rep.  282.  Tex. — Perkins  v.  Dun- 
law,  61  Tex.  241.  Irish.— O 'Riordan 
r.  Walsh,  8  Tr.  Rep.  C.  L.    (1874)    158. 

[a]  Judgment  on  demurrer,  with 
leave  to  amend  is  not  sufficient  to 
authorize  such  entry.  North  v.  Pep- 
per, 20  Wend.  (N.  Y.)  677;  Kissam  f. 
Hamilton,  20   How.  Pr.    (N.  Y.)    375. 

[b]  There  is  no  precedent  for  a  de- 
cree pro  confesso  or  for  a  nil  die  it 
judgment  nunc  pro  tunc  against  a  de- 
fendant, after  his  decease,  when  no 
motion  for  it  had  either  been  heard  or 
made  during  his  lifetime.  Hazard  v. 
Durant,   14  R.  I.  25,  33. 

[c]  Two  tests  are  generally  applied: 
"first  the  delay  must  have  been  caused, 
.  .  .  otherwise  than  by  the  act  of 
the  party  seeking  the  relief.  , 
Second:  the  cause  must  have  been  sub- 
stantially ready  for  judgment,  or  so 
judgment  might  have  been  rendered  be- 
fore death  occurred."  Hocks  v.  Spran- 
gers,  113  Wis.  123,  143,  144,  87  N.  W. 
1101,  89  N.  W.  113. 

[d]  When  (1)  an  interlocutory  judg- 
ment has  been  entered,  and  pending 
the  issuance  of  a  writ  of  inquiry  one 
of  the  parties  dies,  judgment  nunc 
pro  tunc  cannot  be  ordered.  Jennings 
V.  Ashley,  5  Ark.  128;  Ireland  v.  Champ- 
neys, 4  Taunt.  884,  128  Eng.  Reprint 
580.  (2)  But  see  Emery  v.  Parrott, 
107  Mass.  95,  which  was  an  action 
against  two  defendants  whom  the  court 
held  to  be  partners,  one  died  after  the 
entry  of  an  interlocutory  decree  and 
while  the  case  was  before  a  master 
"to  state  the  account,"  the  court  di- 
rected that  a  final  decree  be  entered 
as  of  the  date  of  the  interlocutory 
decree.  (3)  In  Hazard  v.  Durant,  14 
R.    I.    25,    35,    the    court,    referring    to 


the  decision  in  Emory  v.  Durant,  said: 
"The  decision  goes  further  than  any 
other  decision  with  which  we  are  ac- 
quainted, and  is  not  supported  by  the 
cases  cited  as  authority  for  it." 

[e]  The  provisions  of  the  New  York 
statute  (Code  Civ.  Proc,  §763)  provid- 
ing for  the  automatic  entry  of  final 
judgment  in  the  names  of  the  original 
parties,  where  a  party  dies  after  the 
entry  of  an  interlocutory  judgment,  ap- 
plies exclusively  to  cases  in  which  the 
cause  of  action  surA-ives.  Therefore 
such  a  judgment  cannot  be  entered 
after  the  death  of  a  party  in  a  divorce 
action.  Brvon  r.  Brvon,  134  App.  Div. 
320,   119  N".  Y.  Supp.  41. 

[f]  Reference.  —  In  an  action  of 
ejectment  or  for  possession  of  real  prop- 
erty, against  a  sole  defendant,  who 
dies  before  the  report  of  the  referee 
is  made,  or  verdict  rendered,  no  judg- 
ment or  verdict  can  be  entered  nunc 
pro  tunc.  Kissam  v.  Hamilton,  20  How. 
Pr.  (N.  Y.)  369. 

4.  Cal.— Marshall  t\  Taylor,  97  Cal. 
422,  32  Pac.  515,  whethe/  the  failure 
to  enter  the  judgment  was  the  fault 
of  the  clerk  and  not  of  the  court  is 
immaterial.  Ga. — Spencer  v.  Peake,  73 
Ga.  803.  Me.— Lewis  v.  Soper,  44  Me. 
72;  Goddard  v.  Bolster,  6  Me.  427,  20 
Am.  Dec.  320.  Mass. — Tapley  r.  Mar- 
tin, 116  Mass.  275.  N.  Y. — Springsted 
V.  Javne,  4  Cow.  423;  Arthur  v.  Schrie- 
ver,  28  Jones  &  S.  59,  16  N.  Y.  Supp. 
610;  Diefendorf  v.  House,  9  How.  Pr. 
243. 

See  Green  v.  Watkins,  6  Wheat.  (U. 
S.)  260,  5  L.  ed.  256;  Hatch  r.  Eustis, 
1  Gall.  160,  11  Fed.  Cas.  No.  6,207. 

[a]  When  a  party  dies  after  ver- 
dict and  before  entry  of  judgment, 
judgment  is  rendered  on  the  verdict, 
and  the  judgment  entered  against  the 
decedent  bj'  name.  The  statute  does 
not  contemplate  any  substitution  of 
executors  or  administrators  prior  to  the 
entry  of  judgment.  Estate  of  Page,  50 
Cal.  40. 

[b]  Where  a  party  after  having 
obtained  a  verdict  or  nonsuit,  dies 
while  the  cause  is  sub  judice,  the  court 
will,  in  all  such  cases  without  regard 
to  lapse  of  time  allow  the  judgment 
to   be   entered   up   as    of   a    time   when 
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rendered  judgment  nunc  pro  tunc  cannot  be  entered.^  Judgment  nunc 
pro  tunc  will  also  be  ordered  entered  when  the  entry  of  judgment 
was  delayed  because  of  the  pendency  of  a  motion  for  a  new  trial  or 
other  motion,  and  the  death  of  a  party  occurs  before  the  determination 
of  the  motion."    When  a  party  dies  during  the  pendency  of  an  appeal, 


the  party  was  alive.     Ehle  f.   Moyer, 
8  How.  Pr.   (X.  Y.)   24i. 

[c]  After  Verdict. — "The  power  of 
the  court,  ...  to  allow  judgment  to 
be  perfected  after  the  death  of  oue  of 
the  parties  to  the  litigation,  where  the 
right  to  recover  prior  thereto  was  es- 
tablished by  the  verdict  of  a  jury  or 
decision  of  the  court,  leaving  no  neces- 
sity for  further  proceedings  in  that 
regard,  and  the  delay  is  in  any  reason- 
able view  attributable  to  the  court,  is 
an  old  common-law  principle  which 
cannot  be  found  questioned  anywhere. 
Spalding  v.  Congdon,  18  Wend.  543; 
Dial  V.  Holter,  G  Ohio  St.  228;  Perry 
i;.  Wilson,  7  Mass.  'd9?j."  Hocks  v. 
Sprangers,  113  Wis.  123,  143,  87  N.  W. 
1101,  89  N.  W.  113. 

[d]  When  Questions  Reserved. 
Where  after  a  verdict  for  plaintiff 
questions  of  law  Avcre  reserved  and 
ponding  their  determination  the  stat- 
ute upon  which  the  action  was  based 
was  repealed,  the  court  will  upon  the 
determination  of  the  reserved  question 
in  favor  of  plaintiff,  order  a  judgment 
on  the  verdict  as  of  a  day  previous  to 
the  repealing  act  going  into  effect. 
Inhabitants  of  Springfield  r.  Inhab- 
itants of  Worcester,  2  Gush.  (Mass.) 
52. 

fe]  When  a  delay  of  seventeen 
years  occurred  between  the  verdict  and 
the  application  for  judgment  nunc  pro 
tunc,  leave  will  be  refused  in  the  ab- 
sence of  an  cxi)lanation  for  the  delay. 
Jobe  r.  Kitchen,  22  Pa.  Dist.  841. 

[f]  It  is  error  to  render  jmlgment 
after  a  party 's  death  as  of  a  date  prior 
to  the  finding  of  the  verdict.  Bunker 
t\  Green,  48  111.  243. 

5.  Jennings   V.   Ashley,   5  Ark.   128. 

6.  Ark. — .lennings  r.  Ashley,  5  Ark. 
128.  Conn.— Brown  r.  Wheeler,  18 
Conn.  199;  Collins  r.  Prentice,  15  Conn. 
423.  D.  C— Hutchinson  v.  Brown,  8 
App.  Cas.  157.  Ga. — Watson  c.  Jones, 
1  Ga.  300.  111.— Danforth  v.  Danforth, 
111  111.  23(1;  Bell  r.  Bell,  182  111.  App. 
496;  Kuechle  v.  Springer,  177  111.  App. 
616.  Ind.— Citv  cf  Valparaiso  v.  Ches- 
ter, 176  Ind.  636,  96  N.  E.  76oj  Hilker 
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V.  Kelley,  130  Ind.  356,  30  N.  E.  304. 
Me. — Buss  V.  Dow,  32  Me.  590.  Mass. 
Willdns  V.  Wainwright,  173  Mass.  212, 
53  N.  E.  397;  Cowley  r.  McLaughlin,  137 
Mass.  221;  Tapley  v.  Martin,  116  Mass. 
275;  Currier  v.  Lowell,  16  Pick.  170; 
Terry  v.  Briggs,  12  Cush.  319;  Spring- 
field V.  Worcester,  2  Cush.  52.  Mo. 
Witteu  V.  Eobison,  31  Mo.  App.  525. 
Neb. — Clark  &  Leonard  luv.  Co.  r.  Rich, 
81  Neb.  321,  115  N.  W.  1084,  15  L.  R. 
A.  (N.  S.)  682.  N.  H.— Blaisdell  r. 
Harris,  52  N.  H.  191;  Hall  r.  Harvev, 
3  N.  H.  61.  N.  J.— McNamara  r.  New 
York  L.  E.  &  W.  R.  Co.,  56  N.  J.  L. 
50,  28  Atl.  313;  Den  r.  Tomlin,  18  N.  J. 
L,  14,  35  Am.  Dec.  525.  See  al.so 
Teneick  v.  Plagg,  29  X.  J.  L.  25.  N.  Y. 
Spalding  r.  Congdon,  18  Wend.  543; 
Ryghtmyer  v.  Durham,  12  Wend.  245; 
Diefondorf  r.  House,  9  How.  Pr.  243; 
Holmes  r.  Honie,  8  How.  Pr.  383;  Gur- 
nev  V.  Parks,  1  How,  Pr,  140.  Ohio, 
Dial  r,  Holter,  6  Ohio  St.  228.  Pa. 
Fitzgerald  r.  Stewart,  53  Pa.  343; 
Irviu  V.  Hazleton,  37  Pa.  465;  Grillith 
f.  Ogle,  1  Binn.  172;  Rotlistein  f. 
Brooks,  6  Pa.  Co.  Ct.  411.  S.  C— Do- 
noon  r.  O'Hara,  1  Brev,  500.  Tenn. 
McLean  r.  State,  8  Hoisk.  22.  Tex. 
Carwile  r.  Cameron,  102  Tex.  171,  114 
S,  W.  100,  Eng, — Seymour  r.  Green- 
wood, 30  L.  J.  Ex,  'lS9;  Evans  f. 
Reos,  12  Ad.  &  El,  167,  113  Eng.  Re- 
print 774;  ^loor  r.  Roberts,  3  Com.  B. 
N.  S.  671;  Bridges  r.  Smvth,  8  Bing. 
29.  131  Eng.  Reprint  311;  Miles  r.  Wil- 
liams, 9  Q.  B.  47,  115  Eng.  Reprint 
1193. 

[a]  When  during  the  pendency  of  a 
motion  for  a  new  trial  the  sole  defend- 
ant dies,  the  court,  if  it  overrules  the 
motion  should  enter  judgment  on  the 
verdict  nunc  pro  tunc  as  of  the  time 
of  the  return  of  the  verdict.  Linn  V. 
Brecher,  90  111.  App.  7.  To  same  effect, 
I11.—0 'Sullivan  r.  People,  144  HI.  604, 
32  X.  E.  192;  Danforth  r.  Danforth, 
111  111.  236.  Mass.— Cowley  f.  Mc- 
Laughlin, 137  Mass.  221;  Patterson  r. 
Buckminster,  14  ]Mass.  144;  Perry  v. 
Wilson,  7  INEass.  393;  Currier  r.  Lowell, 
16  Pick.  170.    N.  J.— Den  v.  Tomlin,  18 
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judgment  is  to  be  entered  as  of  a  time  prior  to  the  death/ 

c.  Failure  To  Enter  or  Erroneous  Entry.  —  The  second  class  of 
cases  inehides  those  in  which  formal  judgment  has  been  pronounced 
by  the  court,  but  not  entered  in  the  record  by  reason  of  some  accident 
or  mistake,  or  through  the  neglect,  omission  or  misprision  of  the  clerk,^ 


N.  J.  L.  14.  N.  Y.— Spalding  v.  Con- 
don, 18  Wend.  543;  Ryghtmyer  v.  Dur- 
ham, 12  Wend.  245;  Smith  v.  Miller,  3 
How.  Pr.   132. 

7.  U.  S. — Richardson  v.  Green,  130 
U.  S.  104,  9  Sup.  Ct.  443,  32  L.  ed. 
872;  Borer  f.  Chapman,  119  U.  S.  587, 
7  Sup.  Ct.  342,  30  L.  ed.  532  (judg- 
ment ordered  by  appellate  court  may 
be  directed  as  of  the  date  of  the  judg- 
ment appealed  from) ;  Citizens  Bank 
V.  Brooks,  23  Fed.  21  (judgment  should 
be  entered  as  of  the  day  in  the  term 
when  the  last  of  the  evidence  was  sub- 
mitted). Ala. — Powe  v.  M'Leod,  76 
Ala.  418,  judgment  should  be  entercdi 
as  of  the  day  when  the  cause  was  sub- 
mitted. HI.— Peters  v.  Harris,  245  111. 
419,  92  N.  E.  281  (date  of  sub- 
mission) ;  Seymour  i'.  Richardson 
Fueling  Co.,  205  111.  77,  68  N. 
E.  716  (judgment  as  of  term  when 
cause  taken  under  advisement);  Tynan 
V.  Weinhard,  153  111.  598,  38  N.  E. 
1014;  Bell  f.  Bell,  182  111.  App.  496 
(date  prior  to  death) ;  Kuechle  r. 
Springer,  177  111.  App.  616  (date  prior 
to  death);  Leonard  V.  Springer,  174  111. 
App.  516  (entry  as  of  a  date  prior  to 
the  death).  Ind. — Decker  v.  Yohe,  179 
Ind.  243,  100  N.  E.  756;  Steiert  v. 
Coulter,  54  Ind.  App.  643,  103  N.  E. 
117,  modifying  102  N.  E.  113;  Ashwell 
t\  Miller,  54  Ind.  App.  381,  103  N.  E. 
37;  Barton  f.  Barton,  52  Ind.  App. 
537,  100  N.  E.  870;  Town  of  Knox  v. 
Golding,  46  Ind.  App.  634,  91  N.  E. 
857,  92  N.  E.  986  (date  of  submis- 
sion); United  States  H.  &  A.  Ins.  Co. 
f.  Clark,  41  Ind.  App.  345,  83  N.  E. 
760.  Ky.— Wallace  v.  Wallace,  150  Ky. 
33,  150  S.  W.  13;  Mutual  Life  Ins. 
Co.  f.  Prewitt,  127  Kv.  399,  407,  105 
S.  W.  463  (date  of  submission).  N.  J. 
Clark  V.  Van  Cleef,  75  N.  J.  Eq.  152, 
71  Atl.  260.  N,  Y.— Tuomy  t:  Dunn, 
77  N.  Y.  515;  Peetsch  v.  Quinn,  6  Misc. 
52,  26  N.  Y.  Supp.  729.  Okla.— Boyes 
V.  Masters,  114  Pac.  710  (date  of  sub- 
mission) ;  Goldsborough  v.  Hewitt,  26 
Okla.  859,  99  Pac.  907,  110  Pac.  906 
(date  of  submission).  Vt. — Snow  V. 
Carpenter,  54  Vt,  17;  Adams  v.  Newell, 


8  Vt.  190.  Wash.— Case  v.  San  Juan 
County,  59  Wash.  222,  109  Pac.  809 
(date  of  submission).  Eng. — Trelaw- 
ney  v.  Bishop  of  Winchester,  1  Burr. 
219,  97  Eng.  Reprint  281. 

[a]  When  judgment  rendered  upon 
a  verdict  in  favor  of  plaintiff  was  er- 
roneously set  aside,  the  subsequent 
final  judgment  for  defendant  will  be 
reversed  and  the  former  judgment  for 
plaintiff  affirmed  as  of  the  date  when 
it  was  rendered,  the  plaintiff  having 
died  in  the  meantime.  Coughlin  f.  Dis- 
trict of  Columbia,  106  U.  S.  7,  11,  1 
Sup.  Ct.  37,  27  L.  ed.  74. 

[b]  The  entry  of  a  judgment  nunc 
pro  tunc  after  the  death  of  a  party 
as  of  the  date  of  rendering  the  ver- 
dict, can  harm  no  one,  it  being  pay- 
able only  in  the  due  course  of  admin- 
istration. Long  V.  Stafford,  103  N.  Y. 
274,  8  N.  E.  522. 

[c]  An  order  directing  that  the 
judgment  take  effect  as  of  the  date 
of  submission  is  unnecessary  when  the 
death  of  a  party  occurs  after  submis- 
sion of  the  cause  and  before  the  court 
renders  its  decision.  Wallace  v.  Wallace, 
150  Ky.  33,  150  S.  W.  13. 

8.  XJ.  S. — Gray  v. "  Brignardello,  1 
Wall.  627,  17  L.  ed.  693;  Baldwin  v. 
Lamar,  Chase  432,  2  Fed.  Cas.  No. 
800.  Ala.— Campbell  v.  Beyers,  189 
Ala.  307,  66  So.  651;  Whorley  v.  Mem- 
phis, etc.  R.  Co.,  72  Ala.  20;  Bentley 
v.  Wright,  3  Ala.  607;  Wilkerson  v. 
Goldthwaite,  1  Stew.  &  P.  159;  Palmer 
V.  State,  2  Ala.  App.  265,  56  So.  50. 
Ark.— Wnlff  v.  Claibourne,  107  Ark. 
325,  155  S.  W,  497;  St.  Louis,  etc.  R. 
Co.  V.  Winfrey,  16  S.  W.  572.  Cal. 
Fox  V.  Hale  &  Norcross  S.  M.  Co.,  108 
Cal.  478,  41  Pac.  328;  Marshall  v.  Tay- 
lor, 97  Cal.  422,  32  Pac.  515;  In  re 
Cook,  83  Cal.  415,  23  Pac.  392;  Matter 
of  Cook,  77  Cal.  220,  17  Pac.  923,  19 
Pac.  431,  11  Am,  St.  Rep.  267;  Drey- 
fuss  v.  Tompkins,  67  Cal.  339,  7  Pac. 
732;  Franklin  i:  Merida,  50  Cal.  289; 
Swain  v.  Naglee,  19  Cal.  127.  Colo. 
People  ex  rel.  Fitzpatrick  v.  Thirteenth 
Judicial  District  Court,  33  Colo.  77,  79 
Pac.    1014.     Fla. — Hagler  v.   Mercer,   6 
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or  where,  owing  to  the  omission  or  neglect  of  the  clerk  an  erroneous 


Fla.  721.  Ga.— Kelsoe  t:  Hill,  58  Ga. 
364;  Mountain  r.  Eowland,  30  Ga.  929; 
Foster  v.  Justices  Court  Cherokee  Coun- 
ty, 9  Ga.  185.  And  see  Thompson  v. 
Dean,  15  Ga.  App.  757,  84  S.  E.  205. 
Haw. — Lowrey  v.  Territory,  20  Hawaii 
112.  111.— Cameron  v.  Clinton,  259  111. 
599,  102  N.  E.  1000;  Stein  f.  Meyers, 
253  111.  199,  97  N.  E.  295;  Metzger  r. 
Morley,  197  HI.  208,  64  N.  E.  280 
(afflnning  99  111.  App.  280);  Chicago, 
B.  &  Q.  R.  E.  Co.  V.  Wengler,  165  311. 
634,  46  N.  E.  712;  Tvnan  r.  Weinhard, 
153  111.  598,  38  N.  E.  1014;  Gebbie  v. 
Mooney,  121  Til.  255,  12  N.  E.  472; 
Howeli  V.  Morlan,  78  111.  162;  Hunter 
V.  Empire  State  Surety  Co.,  191  111.  App. 
634;  Fitzsimmons  r.  Munch,  79  111.  App. 
538;  Ives  r.  Hiilce,  17  111.  App.  30.  And 
see  Dentsch  Roemisch,  etc.  Verein  r. 
Lartz,  94  111.  App.  255.  Ind. — Security 
Co.  of  Hartford  r.  Arbuckle,  123  Ind. 
518,  24  N.  E.  329.  Ind.  Ter.— Snv.liT 
t\  Sherrell,  7  Ind.  Ter.  35,  103  S.'  W. 
756;    Barringcr   r.   Booker,   1   Ind.   Ter. 

432,  35  S.  W.  246.  la.— Locher  f.  Liv- 
ingston, 368  Iowa  457,  150  N.  W.  614; 
Day  r.  Goodwin,  104  loAva  374,  73  N. 
W.  864;  Flock  r.  Wyatt,  49  Iowa  466: 
Shephard  r.  Brenton,  20  Iowa  41.  Kan. 
Miller  r.  Phillips,  92  Kan.  662,  141  Pac. 
297;  Iliff  r.  Arnott,  31  Kan.  672,  3  Pac. 
525;  Aydclotte  r.  Brittain,  29  Kan.  98; 
Jackson  r.  Latta,  15  Kan.  216.  And 
pee  Plnmmor  v.  Ash,  90  Kan.  40,  133 
Pac.  157.  Ky. — Chester  v.  Graves,  159 
Kv.  244,  166  S.  W.  998;  Ralls  r.  Sharp, 
140  Ky.  744,  131  S.  W.  908;  Mont- 
gomery V.  Viers,  130  Kv.  694,  114  S.  W. 
251;  Monarch  r.  Brcv,"  106  Kv.  6S8,  51 
S.  W.  191.  La.— State  r.  Cox,  33  La. 
Ann.  1056;  Hardy  v.  Stevenson,  26  La. 
Ann.  236;  State  V.  Smith,  12  La.  Ann. 
349.  Md.— Stern  r.  Bennington,  100 
Md.  344,  00  Atl.  17,  108  Am.  St.  Rep. 

433.  Mich. — Xowton  r.  Newton,  166 
Mich.  421,  132  IST.  W.  91;  Taber  v.  Cir- 
cuit Judge,  156  ]\rich.  652,  121  N.  W. 
481;  In  re  Shephard.  109  Wich.  631,  67 
N.  W.  971.  Miss. — Forbes  v.  Navra,  63 
Miss.  1;  Colten  r.  IMcGehee,  54  Miss. 
621;  Gray  r.  Thomas,  12  Smed.  &:  M. 
111.  Mo. — llenry  County  v.  Salmon, 
201  Mo.  136,  100  S.  W.  20;  Burnside 
V.  Wand,  170  Mo.  531,  71  S.  W.  337, 
62  L.  R.  A.  427;  Smith  v.  Steel,  81 
Mo.  455;  Belkin  r.  Rhodes,  76  Mo.  643; 
State  r.  Jeffors,  64  Mo.  376;  Priest  r. 
McMaster,  52  Mo.  60;  Turner  v.  Christy, 
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50  Mo.  145;  Gibson  r.  Chouteau,  45  Mo. 
171,  100  Am.  Dec.  366;  State  v.  Good- 
rich, 159  Mo.  App.  422;  Gormley  r.  St. 
Louis  Transit  Co.,  126  Mo.  App.  405. 
Mont. — State  ex  rel.  Jones  v.  District 
Court,  50  Mont.  1,  144  Pac.  564;  Power 
&  Bro.  V.  Turner,  37  Mont.  521,  97 
Pac.  950;  Parrott  v.  McDevitt,  14 
Mont.  203,  36  Pac.  193;  Barber  v. 
Briscoe,  9  Mont.  341,  23  Pac.  726; 
Territory  r.  Clavton,  8  iMont.  1,  19  Pac. 
293;  Harvey  r.  Whitlatch,  1  Mont.  713. 
Neb. — Clark  &  Leonard  Inv.  Co.  r.  Rich, 
81  Xeb.  321,  115  N.  W.  1084,  15  L.  R. 
A.  (X.  S.)  682;  Reynolds  r.  Adams,  90 
Xeb.  343,  133  X.  "W.  401;  Morrill  r. 
INFcX^eill,  3  Xeb.  (Fnof.)  220,  91  X.  W. 
602;  Gund  r.  Horrigan,  53  Xeb.  794,  74 
X'.  W.  257;  Hvde  r.  Michelson,  52  Xeb. 
680,  72  N.  W.  1035;  Hamer  r.  Mc- 
Kinlev-Lanning  L.  &  T.  Co.,  51  Xeb. 
496,  71  X.  W.  51;  Van  Etten  r.  Test, 
49  X>b.  725,  68  X.  W.  1023.  N.  J. 
St.  Vincent's  Church  r.  Borough  of 
Ma.lison,  86  X.  J.  L.  567,  92  Atl.  348; 
^tcXamara  r.  Xew  York  L.  E.  &  W. 
R.  Co.,  56  N.  J.  L.  .56,  28  Atl.  313. 
N.  Y.— People  r.  Central  City  Bank, 
35  How.  Pr.  428;  Chichester  r.  Cande, 
3  Cow.  39,  15  Am.  Dec.  238;  Fulton 
r.  Fulton,  8  Abb.  X.  C.  210.  N.  C. 
Creed  r.  Marshall,  160  X.  C.  394,  76 
S.  E.  270;  McDowell  r.  McDowell,  92 
X.  C.  227;  Long  r.  Long,  85  N.  C. 
415;  Gresrory  r.  Haughton,  12  X.  C. 
442;  Bright  r.  Sugg,  15  X.  C.  492; 
Davis  r.  Shavers,  61  X.  0.  18,  91  Am. 
Dec.  92.  Ohio. — Benedict  r.  State,  44 
Ohio  St.  679,  11  X.  E.  125;  Hubor  Mfg. 
Co.  r.  Sweny,  57  Ohio  169;  Ludlow  r. 
.Tohnston,  3  Ohio  553;  Hammer  r.  Mc- 
Connel,  2  Ohio  31;  Miller  r.  Albright, 
12  Ohio  Cir.  Ct.  533,  5  Ohio  Cir.  Dec. 
585;  Cincinnati  Hotel  Co.  v.  Central 
Trust,  etc.  Co.,  11  Ohio  Dec.  (Reprint) 
255,  25  Circ.  L.  Bui.  375;  Ladd  r.  State, 
5  Ohio  Cir.  Ct.  273,  3  Ohio  Cir.  Dec. 
137.  Okla.— Mooney  r.  First  State 
Bank,  149  Pac.  1173;  Hirsh  r.  Twvford, 
40  Okla.  220,  139  Pac.  313;  Ex' parte 
Riggert,  33  Okla.  303,  125  Pac.  485; 
Ex  parte  Howland,  3  Okla.  Crim.  142, 
104  Pac.  927;  Boynton  r.  Crockett,  12 
Okla.  57,  69  Pac'  869.  Ore.— Xational 
Council  v.  IMcGinn,  70  Ore.  457,  138 
Pac.  493;  Grover  v.  Hawthorne,  62  Ore. 
65,  116  Pac.  100,  121  Pac.  804;  Quartz 
Gold  Min.  Co.  r.  Patterson,  53  Ore.  85, 
96  Pac.  551;  Douglas  County  Road  Co. 
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or  incorrect  judgment  has  been  entered.^     Such  relief  will,  however, 


V.  Douglas  County,  5  Ore.  406.  Pa. 
Irvin  V.  Hazleton,  37  Pa.  465;  Herriug 
V.  Philadelphia,  1  Walk.  4;  Murray  v. 
Cooper,  6  Serg.  &  E.  126;  Jobs  v.  Kitch- 
en, 22  Pa.  Dist.  841.  S.  C— State  v. 
Fullmore,  47  S.  C.  34,  24  S.  E.  1026. 
Tex. — Lyon-Tavlor  &  Co.  f.  Johnson 
(Tex.  CiV.  App.),  147  S.  W.  605;  Trotti 
V.  Kinnear  (Tex.  Civ.  App.),  144  S.  W. 
326;  Carwile  v.  William  Cameron  Co., 
114  S.  W.  100;  Smith  r.  Wofford  (Tex. 
Civ.  App.),  97  S.  W.  143;  Texas  Land, 
etc.  Co.  v.  Winter,  93  Tex.  560,  57  S. 
W.  39;  Palmo  v.  Slavden,  100  Tex.  13, 
92  S.  W.  796;  Whittaker  v.  Gee,  63 
Tex.  435;  Burnett  V.  State,  14  Tex. 
455,  65  Am.  Dec.  131;  Johnson  v.  Smith, 
14  Tex.  412;  Ward  v.  Kingo,  2  Tex. 
420,  47  Am.  Dec.  654;  Orr  f.  Wright 
(Tex.  Civ.  App.),  45  S.  W.  629;  Smith 
r.  State,  1  Tex.  App.  408.  Utah. 
Oberndorfer  v.  Mover,  30  Utah  325,  84 
Pac.  1102.  Va.— Flint  v.  Com.,  114  Va. 
820,  76  S.  E.  308;  Van  Gunden  v.  Kane, 
88  Va.  591,  14  S.  E.  334;  Shadrack's 
Admr.  r.  Woolfolk,  32  Gratt.  (73  A^a.) 
707.  Wash.— Hale  r.  Finch,  1  Wash. 
Ter.  517.  W.  Va.— Cole  v.  State,  73 
W.  Va.  410,  80  S.  E.  487;  Schoonover 
V  Baltimore  &  Ohio  E.  Co.,  69  W.  Va. 
560,  73  S.  E.  266,  Ann.  Cas,  1913B, 
964;  Vance  v.  Eavenswood  S.  &  G.  E. 
Co.,  53  W.  Va.  338,  44  S.  E.  461. 
Wis.— Zahorka  v.  Geith,  129  Wis.  498, 
109  N.  W.  552;  Williams  V.  Ely,  13 
Wis.  1.  Eng. — Trelawnev  r.  Bishop  of 
Winchester,  1  Burr.  219!|  226,  97  Eng. 
Eeprint  281;  Tooker  r.  Duke  of  Beau- 
fort, 1  Burr.  146,  97  Eng.  Eeprint  238; 
Craven  v.  Hanley,  Barnes  255,  94  Eng. 
Eeprint  902;  Astlev  V.  Eevnolds,  2 
Strange  915,  93  Eng.  Eeprint  939; 
Hodges  V.  Templer,  6  Mod.  191,  87  Eng. 
Eeprint  945. 

[a]  "The  court  which  has  ordered 
a  judgment  which  the  clerk  has  failed 
or  neglected  to  enter  in  the  record, 
has  power,  even  after  the  term  at 
which  it  was  rendered  has  passed,  to 
order  the  judgment  so  rendered  to  be 
entered  nunc  pro  tunc,  provided  there 
be  satisfactory  evidence  that  the  judg- 
ment was  rendered  as  alleged  and  of 
the  nature  and  extent  of  the  relief 
granted  by  it.  Vance  t\  Eavenswood 
S.  &  G.  E.  Co.,  53  W.  Va.  338,  44  S.  E. 
461.  See  also  Chester  v.  Graves,  159 
Ky.  244,  166  S.  W.  998. 

[b]  Where  the  court  has  omitted  to 


make  an  order  which  it  might  or  ought 
to  have  made,  it  cannot  at  a  subse- 
quent term  be  made  nunc  pro  tunc. 
But  whereithe  clerk  fails  to  enter  judg- 
ment or  enters  up  the  wrong  judgment, 
the  court  may  correct  the  error  ami 
order  the  proper  entries  to  be  made 
at  any  time.  State  r.  Jeffors,  64  Mo. 
376;  Priest  v.  McMaster,  52  Mo.  60; 
Turner  v.  Christy,  50  Mo.  145;  Hyde 
V.  Curling,  10  Mo.  359. 

[c]  Where  a  verdict  was  by  con- 
sent of  the  i)arties  received  by  the 
clerk  in  the  absence  of  the  judge  on 
the  last  day  of  the  term,  but  no  judg- 
ment was  entered,  judgment  nunc  pro 
tunc  may  be  ordered  at  the  next  term. 
Ferrell  V.  Hales,  119  N.  C.  199,  25  S.  E. 
821. 

[d]  Where  judgment  was  recovered 
against  a  party  and  his  sureties,  and 
the  clerk  omitted  to  include  the  sureties 
in  entering  the  judgment,  a  nunc  pro 
tune  judgment  may  be  entered  against 
Jhem.     Freeman  t\  Mears,  35  Ark.  278. 

Entry  of  judgment  by  default  nunc 
pro  tunc,  see  supra,  V,  I,  1,  note  16. 

Judgment  by  Confession.  —  Entry 
nunc  pro  tunc  of  judgment  by  confes- 
sion, see  supra,  IV,  D,  10,  b,  (II),  note 
50,  and  IV,  E,  9,  c,  (III). 

[e]  In  Probate  Proceedings. — Brooks 
V.   Brooks,   52    Kan.    562,    35    Pac.    215. 

[f]  In  Divorce  Proceedings. — Long 
r.  Long,  85  N.  C,  415;  Eush  v.  Eush, 
97  Tenn.  279,  37  S.  W.  13. 

9.  U.  S.— Sheppard  t:  Wilson,  6 
How.  280,  12  L.  ed.  430;  Matheson 's 
Admr.  v.  Grant's  Admr.,  2  How.  263, 
11  L.  ed.  261.  Cal.— Kowalsky  r.  Nich- 
olson, 23  Cal.  App.  160,  137  Pac.  607. 
Colo. — People  ex  rel.  Fitzpatrick  v. 
Thirteenth  .ludieial  Dist.  Ct.,  33  Colo. 
77,  79  Pac.  1014.  111. — Bloom  v.  Geanes, 
160  HI.  App.  34,  judgment  for  amount 
different  than  that  intended  by  the 
court.  Mo. — Turner  v.  Christy,  50  Mo. 
145.  N.  Y. — Sing  v.  Annin,  10  Johns. 
302;  Jones  v.  Merchants'  Nat.  Bank,  1 
N.  Y.  Supp.  578.  N.  C— Creed  v.  Mar- 
shall, 160  N.  C.  394,  76  S.  E.  270. 

See  also  infra,  XIII. 

[a]  Where  a  judgment  should  have 
been  entered  against  a  partnership  and 
a  member  of  the  jirm  individually,  and 
the  clerk  omitted  to  enter  same  against 
the  individual,  a  judgment  nunc  pro 
tunc    against    him     may     be     directed. 
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not  be  granted  when  the  neglect  or  error  was  due  to  the  carelessness 
or  neglect  of  the  party  interested  in  the  judgment  or  of  his  attorney.^" 
Nor  when  it  is  sought  to  have  the  court  aid  one  party  in  obtaining 
an  advantage  over  his  adversary  to  which  he  was  not  entitled  at  the 
time  the  judgment  should  liave  been  entered.^^ 

4.  Proceedings  on  Application.  —  a.  Notice.  —  Wlien  the  failure 
to  enter  up  the  judgment  is  because  of  the  default  of  the  court  or  its 
officials/-  or  if  the  record  itself  affords  conclusive  data  as  to  the  judg- 
ment to  be  entered,"  notice  is  not  required.     Where  the  proof  upon 


Kisser  v.  Martin,  86  Iowa  392,  53  N. 
W.  270. 

10.  U.  S.—In  re  Finks,  224  Fed.  92, 
139  C.  C.  A.  648.  Ark.— Jennings  r. 
Ashley,  5  Ark.  128.  Cal.— Fox  r.  Hale 
&  Norcross  S.  M.  Co.,  108  Cal.  478,  41 
Pae.  328.  El.— Tvnan  v.  Weiuhard,  JoS 
ni.  598,  38  N.  E.  1014.  Mo.— Dawson 
r.  Waldheim,  89  Mo.  App.  245.  N.  Y. 
Diefendorf  r.  House,  9  How.  Pr.  243; 
Stapler  v.  Hoffman,  1  Dem.  Surr.  63. 
Pa.— .Jobe  V.  Kitchen,  22  Pa.  Dist.  841. 
S.  C— Allston  r.  Sing,  Riley  199.  Eng. 
Lawrence  r.  Hodgson,  1  Young  &  J.  16; 
Freeman  v.  Tranah,  12  C.  B.  406;  Fish- 
mongers' Co.  r.  Robertson,  3  C.  B.  970, 
4  D.  &  L.  656,  16  L.  J.  C.  P.  118,  54 
E.  C.  L.  970;  Wilkes  r.  Perks,  7  Jur. 
68,  12  L.  J.  C.  P.  145,  5  M.  &  G.  376, 
6  Scott  N.  E.  42,  44  E.  C.  L.  202; 
Heathcote  v.  Wing,  11  Exch.  355. 

But  see  Kelsoe  v.  Hill,  58  Ga.  364, 
where  judgment  nunc  pro  tunc  was 
ordered  where  counsel  by  inadvertence 
failed   to    enter   up   jmlgment    in    time. 

[a]  "There  are  well  known  limita- 
tions upon  the  authority  of  a  court  to 
enter  a  judgment  nunc  pro  tunc.  The 
party  who  asks  it,  .  .  .  must  show 
that  he  was  absolutely  entitled  to  its 
entry  at  tlie  earlier  date,  and  that  the 
delay  in  entering  it  has  been  due,  not 
to  his  own  negligence,  carelessness  or 
misapprehension,  but  to  some  act  or 
omission  of  the  court.  Stapler  r.  Hoff- 
man, 1  Dem.  Sur.   (N.  Y.)   63. 

[b]  Delay  of  Party.— "  Courts,  as  a 
rule,  have  rofusoil  to  exercise  the  pow- 
er to  enter  judgment  nunc  pro  tunc 
merely  to  save  a  prevailing  party  from 
loss  in  the  event  of  the  death  of  his 
adversary  occurring  subsequent  to  the 
verdict  and  during  a  period  of  delay 
caused  by  such  prevailing  party  him- 
self, although  such  delay  was  not  at- 
tributable to  negligence,  confining  re- 
lief to  the  cases  where  delay  was 
caused  by  the  law,  either  directly  and 
solely  by  the   act   of  the   court  "or   by 
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the  law  being  set  in  motion  to  that 
effect  bv  the  adverse  party."  Hocks 
r.  Sprangers,  113  Wis.  123,  144,  87  N. 
W.  1101,  89  X.  W.  113. 

11.  N.  H.— Hall  r.  Brown,  59  X.  H. 
198.  N.  Y.— Moore  r.  Westervelt,  14 
How,  Pr.  279.  S.  C— Allston  i-.  Sing, 
Riley  199. 

12.  Ala.— Ware  r.  Kent,  123  Ala. 
427,  26  So.  208,  82  Am.  St.  Rep.  132; 
Glass  f.  Glass,  24  Ala.  468.  CaL— 7n  re 
Cook,  83  Cal.  415,  23  Pac.  392.  Ga. 
Davis  r.  Barker,  1  Ga.  559.  Kan. 
ScMers  r.  Boyle,  5  Kan.  App.  451,  49 
Pac.  320.  Ky.— Monarch  r.  Brey,  106 
Ky.  6S8,  51  S.  W.   191. 

[a]  "We  know  of  no  reason  why  a 
person  interested  in  a  judgment  of  a 
court  of  record  should  not  appear  be- 
fore the  court  at  any  time  and  ask  to 
have  the  journal  of  the  court  made  cor- 
rect ami  complete  as  of  the  date  such 
record  should  have  been  made;  and, 
we  think,  the  court  should  entertain 
and  hear  ami  determine  such  motion 
upon  due  notice  to  those  adversely  in- 
terested, and  where,  as  in  this  case, 
the  default  originally  was  that  of  the 
court  and  its  ofii^inl,  and  not  of  the 
party,  we  think  it  the  duty  of  the  court 
to  make  its  recor>ls  complete  at  any 
subsequent  date  when  the  default  is 
tailed  to  the  court's  attention,  and  that 
this  may  and  should  be  done  when  jus- 
tice demands,  without  the  formality  of 
a  motion,  as  the  court  upon  its  own 
motion  may  and  should  make  its  record 
complete."  Board  of  Comrs.  of  Day 
Countv  V.  State  of  Kansas,  19  Okla. 
375,   91   Pac.   699,   708. 

13.  Cal.— 7/1  re  Cook,  83  Cal.  415,  23 
Pac.  392;  Estate  of  Cook,  77  Cal.  220, 
17  Pac.  923,  19  Pac.  431,  11  Am.  St. 
Rep.  267.  Ala. — Naber's  Admr.  v. 
Meredith,  67  Ala.  333;  Fugua  r.  Car- 
riel,  Elinor  170;  Allen  &  Dean  r.  Brad- 
ford, 3  Ala.  281,  37  Am.  Dec.  689; 
Bentley  r.  Wright.  3  Ala.  607.  Miss. 
Stokes   r.  Shannon,  55  Miss.  583.     Mo. 
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which  the  judgment  to  be  entered  depends  upon  parol  or  extrinsic 
proof  derived  from  other  sources  than  the  record,  notice  is  to  be  given 
the  adverse  party."  In  some  cases  also,  in  order  to  prevent  fraud, 
it  becomes  necessary  to  give  notice/^  And,  where  plaintiff  attempts 
to  declare  on  a  judgment,  he  may,  upon  notice  to  the  adverse  party, 
be  allowed  to  have  such  judgment  made  up  and  entered  nunc  pro 
tunc.^^ 

Amendment  at  Subsequent  Term.  — Where  the  amendment  nunc  pro 
tunc  is  sought  to  be  made  after  the  expiration  of  the  term  at  which 
the  original  judgment  was  rendered,  notice  should  be  given  to  the 
adverse  party." 

Third  Persons  Affected.  —  Where  the  rights  of  innocent  strangers  may 
be  affected  by  the  amendment  nunc  pro  tunc,  they  should  be  given 
notice.^^ 


Collier  v.  Catherine  Lead  Co.,  208  Mo. 
246,   106  S.  W.  971. 

[a]  Where  the  rule  prevails  that  no 
nunc  pro  tunc  entry  can  be  made  ex- 
cept from  some  written  memoranda 
upon  the  records  or  files  in  the  case, 
no  notice  of  the  application  to  enter 
judgment  nunc  pro  tunc  after  the  term 
at  which  final  judgment  is  rendered 
need  be  given.  Collier  r.  Catherine 
Lead  Co.,  208  Mo.  246,  275,  106  S.  W. 
971. 

14.  Mo. — Collier  v.  Catherine  Lead 
Co.,  208  Mo.  246,  106  S.  W.  971.  Neb. 
Eeynolds  r.  Adams,  90  Neb.  .^4.3,  1:^3 
N.  W.  401;  Phelps  r.  Wolff,  74  Neb. 
44,  103  N.  W.  1062;  Gund  &  Co.  v. 
Horrigan,  53  Neb.  794,  74  N.  W.  257; 
Hvde  V.  Michelson,  52  Neb.  680,  72 
N".  W.  1035;  Van  Etten  r.  Test,  49  Neb. 
72.5,  68  N.  W.  1023.  Okla.— Hirsh  t: 
Twyford,  40  Okla.  220,  139  Pac.  313; 
Board  of  Comrs.  r.  Kansas,  19  Okla. 
375,  91  Pac.  699,  708;  Moonev  f.  First 
State  Bank,  149  Pac.  1173.  Tex. 
Cowart  V.  Oram,  1  Tex.  Civ.  Cas.,  §183. 

[a]  Thus,  if  the  entry  on  the 
judge's  docket,  when  considered  in 
connection  with  the  other  papers  in  the 
cause,  does  not  contain  enough  to  jus- 
tify a  valid  judgment,  notice  should 
be  given  of  such  motion.  Womack  v. 
Sanford,  37  Ala.  445. 

[b]  Notice  need  not  be  given 
parties  as  to  whom  there  was  a  dis- 
missal before  th'e  rendition  of  judg- 
ment. Reynolds  v.  Adams,  90  Neb.  343, 
133  N.  W.  401. 

[e]  The  record  need  not  show  that 
notice    was    given,    although    notice     is 


necessarv.      Clemens    v.   Judson,   Minor 
(Ala.)  395. 

15.  Thus,  when  the  parties  are  at 
issue,  in  one  court,  in  an  action  in- 
volving title  to  real  property,  and  it 
becomes  necessary  to  perfect  any  muni- 
ment of  title  or  link  in  its  chain  by 
a  proceeding  in  another  court  to  alter 
or  amend  the  record  thereof  touching 
such  muniment  or  link,  fairness  and 
the  prevention  of  fraud  demand  notice 
to  the  adverse  party.  Wimberly  ;;. 
Mansfield,  70  Ga.  783;  Jackson  v.  Latta, 
15  Kan.  216. 

16.  King  V.  Burnham,  129  Mass.  598. 

17.  Ark. — Citizens'  Bank  v.  Com. 
Nat.  Bank,  118  Ark.  497,  177  S.  W. 
21.  Conn. — Weed  v.  Weed,  25  Conn, 
337.  Ga.— Kelsoe  v.  Hill,  58  Ga.  364. 
Minn. — Berthold  v.  Fox,  21  Minn.  51. 
W.  Va.— McClain  v.  Davis,  37  W.  Va. 
3:^0,  16  S.  E.  629,  18  L.  E.  A.  634. 
Wis.— Hill  r.  Hoover,  5  Wis.  386. 

[a]  Service  of  notice  upon  attorney- 
is  not  a  service  upon  the  adverse 
party,  where  the  attorney's  only  author- 
ity to  represent  his  client  expired  at 
the  entry  of  judgment  and  the  ap- 
plication for  the  amendment  was  made 
more  than  two  years  after  entry  of 
the  judgment.  Berthold  v.  Fox,  21 
Minn.  51.  And  see  Long  v.  Stafford, 
103  N.  Y.  274,  8  N.  E.  522,  service  of 
notice  upon  attorney  of  deceased  party 
held   irregular  but  not  fatal. 

18.  Ky.— Chester  r.  Graves,  159  Ky. 
244,  166  S.  W.  998;  Montgomery  v. 
A^iers,  130  Kv.  694,  114  S.  W.  251.  Mo. 
Koch  r.  Atlantic  &  Pac.  E.  E.  Co.,  77 
Mo.  354.  Neb,--Eeynolds  t\  Adams,  90 
Neb.  343,  133  N.  W.  401,  heirs  at  ^  law 
of  deceased  adverse  party  given  notice^ 
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Waiver  of  Notice.  —  Appearance  in  court  and  objection  to  the  motion 
by  the  adverse  party  waives  notice. ^^ 

b.  Application.  —  In  some  jurisdictions  the  application  is  by  peti- 
tion, upon  which  a  summons  may  be  ordered  to  issue,  requiring  the 
party  named  therein  to  plead,  and  in  the  event  of  a  failure  to  answer 
or  otherwise  plead  the  relief  prayed  for  may  be  taken  as  confessed.-" 
Generally,  however,  the  application  is  by  motion,-^  The  motion  is 
disposed  of  in  a  summary  manner,  and  cannot  be  tested  by  demurrer 
nor  by  motion  to  strike.--  Nor  can  the  facts  already  found  and  entered 
upon  the  record  be  controverted.-^  The  application  to  enter  judgment 
nunc  pro  tunc  may  be  made  by  any  party  whose  rights  are  injuriously 
affected  by  the  omission  to  enter  the  judgment,-*  and  any  person  whose 
rights  may  be  affected  by  the  entry  of  the  judgment  is  entitled  to 
appear  and  be  heard.-^     The  court  may  on  its  own  motion  order  a 


19.  Citizens     Bank     r.     Commercial  i 
Nat.    Bank,    318    Ark.    497,    177    S.    W. 
21.     And  see  Millett  r.  Millett,  .3   Kv. 
Op.  431. 

[a]  Waiver  of  Want  of  Notice. 
When  a  party  moves  to  set  asiile  the 
entry  of  jmlgmeiit  nunc  pro  tunc  and 
to  quash  an  execution  issued  thereon, 
and  on  denial  of  such  motion  fdos  an 
appeal,  he  has  waived  all  want  of  no- 
tice of  the  application  for  entry  of 
such  iudgnient.  Sniitli  r.  Kiene,  231 
Mo.  215,   132  S.  W.  in.^2. 

20.  King  r.  Burnham,  129  Mass.  59H; 
Rush  r.  Rush,  97  Tenn.  279,  37  S.  W. 
13. 

21.  Cal.— Crim  v.  Kessinp,  89  Cal. 
478,  486,  26  Pac.  1074.  Kan.— Ayde- 
lotte  r.  Brittain  &  Co.,  29  Kan."  98. 
Mo.— Koch  r.  Atlantic  &  Pac.  R.  R.  Co., 
77  Mo.  354. 

See  Tynan  r.  Weinhard,  153  111.  598, 
38  N.  E.  1014;  Stokes  r.  Shannon,  55 
Miss.   583. 

[a]  Application  may  be  by  motion 
on  the  return  of  which  objections  may 
be  filed  and  a  trial  had  thereon.  Phelps 
v.  Wolff,   74   Neb.   44,   103   N.   W.    1062. 

[b]  Statutory  provisions  limiting 
the  time  in  which  to  make  application 
to  vacate  or  modify  a  .iudfjniout  are 
not  applicable  to  proceedings  for  the 
entry  of  .iudgment  nunc  pro  tunc. 
Hvde  r.  Miche'lson,  52  Neb.  680,  72  N. 
W.  1035. 

22.  Urbanski  r.  Manns,  87  Ind.  585; 
Latta  r.  Griffith,  57  Ind.  329. 

[a]  On  such  a  motion  the  only  ques- 
tion before  the  court  is  whether  it 
should  grant  or  refuse  the  entry,  the 
court  is  not  called  upon  to  decide  other 
questions  in  the  case.  Uland  v.  Carter, 
34  Ind.   344. 
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[bj  Effect  of  Order. — All  ob.iections 
relative  to  the  projiriety-of  making  the 
order  must  be  presented  on  the  applica- 
tion for  the  order,  and  such  or<ler 
when  matle  is  not  open  to  collateral 
attack.  Montgomery  Countv  r.  Auch- 
lev,   103  [Nfo.  492,  1.5  S.  W.  626. 

23.  Hebel  r.  Scott,  .36  Ind.  226; 
IJlaii.l   r.  Carter,  34  Tnd.  344. 

24.  Kan. — Plummer  r.  Ash,  90  Kan. 
40,  133  Pac.  l.")7.  Okla.— Board  of 
Comrs.  r.  Kansas,  19  Okla.  375,  91  Pac. 
699,  708.  Ore.- Douglas  County  Road 
Co.  r.  Douglas  Countv,  5  Ore.  406.  Tenn. 
Rush  r.  Rush,  97  Tenn.  279,  37  S.  W. 
13.  Tex.— Whittaker  r.  Gee,  63  Tex. 
435. 

See  also  In  re  Cook,  83  Cal.  415,  23 
Pac.   392. 

[a]  Application  by  Representative 
of  Deceased  Party. —  If  the  ])erson  in- 
.iuriously  affected  by  the  failure  to 
enter  the  judgment  dies,  his  legal  rep- 
resentatives may  maintain  the  j)roceed- 
ing  in  their  names.  Reynolds  f.  Adams, 
90  Neb.  343.   133  N.  W.  401. 

[b]  Estoppel. — A  party  is  not  es- 
topped from  moving  for  the  entry  of 
judgment  nunc  pro  tunc  because  he  had 
previously  moved  to  dismiss  an  appeal 
iiecause  of  the  failure  of  the  clerk  to 
enter  a  formal  judgment.  Met/.ger  t". 
Morlev,  197   111.  208,  64  N.  E.  280. 

25.  '  Ogletree  r.  Brav,  135  Ga.  34,  68 
S.  E.  789;  Clark  &  Leonard  Tnv.  Co. 
r.  Rich,  81  Neb.  321,  115  N.  W.  1084, 
15  L.  R.  A.   (N.  S.)   682. 

fa]  When  a  party  who  claims  to 
have  acquired  rights  in  good  faith 
without  knowledge  of  the  judgment, 
seeks  to  be  heard  on  an  application  to 
enter  judgment  nunc  pro  tunc,  and  the 
court  refuses  to  consider  his  rights,  the 
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nunc  pro  tunc  entry, 
the  clerk." 


The  proceeding  should  not  be  directed  against 

e.  Proofs  Necessary.  — In  cases  in  which  the  application  for  an 
Lf'!^''  P^°  *"°c  IS  based  upon  the  previous  rendition  of  a  iudo-- 
ment,-  the  courts  are  not  in  accord  as  to  the  character  and  suiTiciency 
!,  .7'^o^'''^  ^l  T^"^^  '"'^'  previous  action  of  the  court  mav  be 
proved.-  Some  of  them  have  held  that  in  determining  the  question 
of  fact  the  courts  should  resort  to  all  sources  of  infornfat  on  ?hat  are 
competent  under  the  general  rules,  including  the  oral  tes^imonv  of 
T^atnesses  who  have  personal  knowledge  upon  the  sul^ject  ThTamount 
of  evidence  required  being  a  matter  of  discretion.^o    The  more  ^enera 


order  will  be  reversed.  Clark  &  Leon- 
ard Inv.  Co.  V.  Eich,  81  Neb.  321,  115 
N.  W.   1084,   15  L.  R.  A.    (N.   S.)    682. 

[b]  The  only  necessary  parties  to 
the  application  are  the  parties  to  the 
original  judgment,  if  others  (such  as 
sureties  on  a  bond  to  release  an  at- 
tachment) are  made  parties,  thev  are 
affected  by  a  proper  entry,  and  the 
order  may  so  specify.  Urbanski  v. 
Manns,  87  Ind.  585. 

[c]  Intervention  by  Stranger.— On 
a  motion  to  enter  nunc  pro  tunc  a  judg- 
ment which  had  been  previously  ren- 
dered, a  stranger  to  a  proceeding  in 
which  the  judgment  had  been  rendered 
cannot  intervene  and  question  its  cor- 
rectness. Hillens  V.  Brinsfield,  113  Ala 
304,  21   So.  208. 

26.  Crim  v.  Kessing,  89  Cal  478 
486,  26  Pac.  1074.  ' 
^,^^]  ^  juf^lge  having  knowledge  of 
the  facts  may  enter  an  order  for  judo'- 
ment  nunc  pro  tunc  on  his  own  motion. 

S-r5'''*''n  *  ^-  ^-  ^y-  C«-  *■•  Roberts, 
98  Tex.  42,  81  S.  W.  25;  Blum  r.  Neil- 
son,  59  Tex.  378;  State  r.  Larkin,  41 
Tex.  Civ.  App.  253,  90  S.  W.  912;  Slav- 

loV-w^.t8: ''  ^'"  '''■  ^'^- '''' 

27.  Douglas  County  Eoad  Co.  v. 
Douglas  County,  6  Ore.  299,  though  his 
failure  to  make  the  proper  entry  was 
the  ground  of  the  application. 

28.  See  sv^jra,  X,  C,  3,  c. 

o-?^\^P'^''^*^^  '■•  Graves,  159  Ky.  244, 
250,  166  S.  W.  998. 

A  ^°'  ^;^rk.— Sloan  v.  Williams,  118 
Ark  593  177  S.  W.  427;  Lourakce  t: 
Lankford,  106  Ark.  470,  158  S.  W  599- 
^nZ^  '^  ^^^*'  ^^  ^^k-  548,  125  S.  W'. 
iSq  i  w°^o."-  S'oonier,  85  Ark.  334, 
108  S.  W.  221;  Bobo  V.  State,  40  Ark! 
lit-  Conn^Weed  v.  Weed,  25  Conn. 
337.  Ga.-See  Short  v.  Kellogg,  10  Ga. 
180.      Kan.— Aydelotte   v.   Brittain,    29 


J:?n'-.n'T?^''''^^^  ''•  ^^^y'  <5  Kan.  App. 
t\f  l^'-J^^-  S^^  ^1««  Plummer 
M.«  V^'^  ^^''-  ^^'  133  Pac.  157. 
Mass.— Rugg  r.  Parker,  7  Gray   172    9 

?rr  *\r^^-  ^JJi^^.-Newton  v.  Newton, 
166  Mich.  421,  132  N.  W.  91.  N  H 
Frink  r  Frink,  43  N.  H.  508,  80  Am. 
?«n\T^n  o^  C.-Creed  r.  Marshall, 
3  60  N.  C.  394,  76  S.  E.  270;  Jacobs  v. 
Burgwyn,  63  N.  C.  193;  Davis  v.  Shav- 
er, 61  N.  C.  18,  91  Am.  Dee.  92.  Ohio. 
ir^  L  A^^amson,  56  Ohio  397,  47 
N.  E  98,  60  Am.  St.  Rep.  749,  '  dis- 
l'>>f'uishing  Ludlow  v.  Johnson,  3  Ohio 
•j53,  1/  Am.  Dec.  609.  N.  C— Creed 
I-:    Marshall,    100    N.    C.    394     76    S     E 

^7«"  Q?f~^'".^  '■  ^^^^^^«°'  59  Tex! 
^/»;    fetate   v.    Womack,    17    Tex      '^38- 

7.?'^^!;'^  ^''  M^lone,  49  Tex.  Civ.  App 
440,  130  S.  W.  1013;  Gonzales  ..  Sta^te,' 
A  ^of  ^"™-  339,  33  S.  W.  363,  60 
Am.  St  Rep.  51;  Slayden  v.  Palmo,  13 
Tex.    Ct.    Rep.    964,   90    S.   W.    908-    Ft 

Tt  ^^.-  S-  ^-  ^-  ^«-  ^'-  Roberts; 
10  Tex.  Ct.  Rep.  290.  See  also  Car- 
wue  V.   Cameron,  102   Tex.   171,   II4  g 

?r'  l^^'  S!"^^^  Cameron  v.  Thurmond! 
06  Tex.  22;  Wheeler  r.  Duke,  29  Tex 
Cm  App.  20,  67  S.  W.  909;  Trotti  v. 
Kinnear  (Tex.  Civ.  App.),  144  S.  W. 
46.3'      ^'^^'^^^  '■•  ^imenes,  43  Tex.  458, 


[a]  In  Shockey  t:  Akey,  6  Kan 
App.  920,  49  Pac.  694,  it  wa^s' held  that 
the  minutes  on  the  court  docket  and 
the  testimony  of  the  presiding  iudee 
are  ordinarily  controlling. 

[bj  In  Smith  v.  Wofford  (Tex  Civ 
App),  97  S.  W.  143,  and  lical  cases 
cited  the  court  based  its  order  on  the 
record  evidence  produced  together  with 
the  testimony  of  the  witnesses 

\jl  In  Maryland,  parol  evidence  is 
sufficient  to  prove  the  facts.  Stern  v 
Bennington,  100  Md.  344,  60  Atl  17 
108   Am.   St.   Rep.  433.  ' 
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rule  however,  is  that  a  nunc  pro  tunc  entry  can  onlj'  be  made  upon 
^jhowinc'  some  entry  or  memorandum  on  or  among  the  records  or  quasi 
records°of  the  court,  and  that  parol  evidence  of  the  rendition  of  the 
judgment  and  its  terms  cannot  be  received." 


f(l]  The  memory  of  the  presiding 
judge  or  other  proper  showing  sufficient 
to  authorize  order.  In  re  McQuown, 
19  Okla.  347,  91  Pac.  689,  11  L.  K.  A. 
(N  S.)  1136.  And  see  Mooney  f.  First 
State  Bank  (Okla.),  149  Tac.  1173. 

[e]  Insufficient  Evidence,  —  Parol 
testimony  alone  is  insufficnent,  unaided 
bv  the  judge's  recollection  where  coun- 
sel for  one  of  the  parties  denies  on 
oath  all  knowledge  of  the  allego.l 
judgment,  and  the  only  positive  aflinna- 
tive  eviflence  is  that  of  counsel  making 
the  application  (Robertson  r.  Pharr,  56 
Ga.  245;  Carter  f.  McBroom,  85  Tcnn. 
377,  2  S.  W.  803);  and  it  is  not  error 
for  the  court  to  refuse  to  allow  a  nunc 
pro  tunc  judgment  of  nonsuit  founded 
upon  an  entry  on  the  juilge's  docket 
and  parol  proof  of  what  was  onlered 
to  be  done,  ten  years  having  inter- 
vened.    Short  V.  Kellogg,  10  Ga.  ISO. 

[fj  When  there  is  nothing  in  the 
record  nor  in  the  testimony  produced 
in  support  of  an  application  to  enter 
judgment  nunc  pro  tunc  indicating  what 
were  the  terms  of  the  judgment  actual- 
ly rendered,  the  application  will  not 
be  granted.  I'helps  v.  Wolff,  74  Neb. 
44,    103   N.   W.    10(i2. 

[g]  In  New  Mexico  the  practice  is 
for  the  court  to  rely  only  upon  the 
records  and  the  officers  in  immediate 
connection  with  the  court.  Secou  V. 
Leroux,  1  N.  M.  388;  Waldo  v.  Beck- 
with,  1  X.  M.  97. 

31.  Ala. — Campbell  r.  Beyers,  189 
Ala.  307,  66  So.  651;  Ex  parte  Gilmer, 
64  Ala.  234;  Herring  r.  Cherry,  75  Ala. 
376;  Ex  parte  Jones,  61  Ala.  399;  Sum- 
mersett  r.  Summersett 's  Admr.,  40  Ala. 
596,  91  Am.  Dec.  494;  Sims  v.  Boynton, 
32  Ala.  353,  70  Am.  Dee.  540;  Perkins 
r.  Perkins,  27  Ala.  479;  Dickens  r. 
Bush,  23  Ala.  849;  Yonge  v.  Broxson, 
23  Ala.  684;  Hudson  r.  Hudson,  20  Ala. 
364,  56  Am.  Dec.  200;  Metcalf  r.  Met- 
calf,  19  Ala.  319,  54  Am.  Dec.  190; 
Draughan  v.  Tombeckbee  Bank,  1  Stew. 
60,  18  Am.  Dec.  38;  Palmer  V.  State, 
2  Ala.  App.  265,  56  So.  50.  Cal.— Mat- 
ter of  Cook,  77  Cal.  220,  17  Pac.  923, 
19  Pac.  431,  11  Am.  St.  Eep.  267; 
Hegeler  r.  Ilenckell,  27  Cal.  491;  Swain 
V.  Naglee,  19  Cal.   127.     See  also  Holt 
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V.    Holt,    107    Cal.    258,    40     Pac.     390. 
Fla.— Adams  r.  Re  Qua,  22  Fla.  250,  1 
Am.    St.    Rep.     191.      111.— Cameron     r. 
Clinton,   259   111.   599,    1U2    N.    E.    1000; 
Stein  r.  Meyers,  253  111.  199,  97  N.  E. 
295;  Chicago,  B.  &  Q.  R.  Co.  f.  Wingler, 
165    111.    634,    46    N.    E.    712,    reversing 
07   111.   App.   377;    Tynan    r.   Weinhard, 
1-3    111.    59S,    38    X.'E.    1014;    Aver   f. 
City  of  Chicago,  149  111.  262,  37  N.  E. 
57;    Cairo,   etc.    R.   R.    r.    Ilolbrook,    72 
111.  419;  McCormick  r.  Wheeler,  36  111. 
114;  Coughran  r.  Gutcheus,  IS  111.  390; 
IFunter  r.  Empire  State  Surety  Co.,  191 
111.   App.  634;   Bour  r.  Illinois  Cent.  R. 
Co.,    176    111.    App.    185;    Rothermel    V. 
Rothermel,    166    111.    App.    577;    Bloom 
r.   Geanes,  IGO   111.   App.  34;   Littlejohn 
r.    Arl)ogast,    86    111.     App.     505.       la. 
Mahaska  Countv  r.  Bennett,  150  Iowa 
216,    129    N.   W".    838;    Cad  well    r.    Dul- 
l:ii,'han,    74    Iowa    239,    37    N.    W.     178. 
Ky. — Ralls    r.    Sharps    Admr.,    140    Ky, 
744,    131    S.    W.    99S;     Montgomery     v. 
Viers,    1.30    Kv.    694,    114    S.    W.    251; 
Bovd   Countv    r.   Ross,   95   Kv.    167,   25 
S.  *W.   8,   44   Am.   St.   Rep.   210    (recol- 
lection  of  judge  alone  not   sufficient); 
Raymond  r.  Smith,  1   ^letc.  65,  71  Am. 
Dec.   458.     See   Chester    r.    Graves,    159 
Kv.  244,  166  S.  W.  99fi.     Miss.— Shack- 
elford   r.   Lew,   63   Miss.    125;    Boon   r. 
Boon,    8    Smed.    &    :M.    318;    Rhodes    r. 
Sherrod,  8  Smed.  &   M.  97.     Mo.— Xeil 

r.   Tubb,   241    Mo.   666.   145   S.   W.   766; 

Collier   r.  Catherine  Lead  Co.,  208   Mo. 

246,  106  S.  W.  971;  Burnside  f.  Wand, 

170  Mo.  531,  71  S.  W.  3.3.7,  62  L.  R.  A. 

427;  Young  r.  Young,  165  Mo.  624,  65 

S.    W.    1016;    Missouri,    etc.    R.    Co.    r. 

Holschlag,  144  Mo.  253,  45  S.  W.  1101; 

Ross  r.  Kansas  Citv  Ft.  S.  &  M.  R.  R. 

Co.,  141   Mo.   390,   .38  S.   W.   926,   42   S. 

W.   957;    Atkinson   r.   Atchison,   etc.   R. 

R.    Co.,   81    Mo.   50;    Beekin    r.    Rhodes, 

76   Mo.   643;    Gamble    r.   Dnusrherty,    71 

Mo.    599;    State    r.    Goodrich,    159    Mo. 

App.   422,   140   S.  W.   629;     Sperling    r. 

Stubblefield,   105   Mo.    App.    489,    79   S. 

W.  1172;  Dawson  v.  Waldheim,  89  Mo. 

App.  245;  Page  r.  Chapin,  80  Mo.  App. 

159;  Evans  r.  Fisher,  26  Mo.  App.  541; 

Blize  r.  Castlio,  8  Mo.  App.  290.  Mont. 

Parrott  r.  McDevitt,   14   ^font.   20,-^.   .-^6 
1  Pac.  193.    N.  C— Creed  v.  Marshall,  160 
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5.     Form  of  Judgment  Ilunc  Pro  Tunc.  —  Such  a  judgment  must 
conform  to  and  be  identical  in  its  terms  with  the  one  originally  ren- 


N.  C.  394,  76  S.  E.  270.  Tenn.— Carter 
V.  McBroom,  85  Tenn.  377,  2  S.  TV. 
803. 

See  also  Wight  v.  Nicholson,  134  U. 
S.  136,  10  Sup.  Ct.  487,  33  L.  ed.  865. 

[a]  Whether  the  application  be 
based  on  a  statute  or  the  inherent  pow- 
er of  the  court  the  evidence  on  which 
it  can  be  supported  must  be  of  record. 
Dabney  v.  Mitchell,  54  Ala.  198. 

[b]  A  record  or  quasi  record  evi- 
dence of  the  rendition  of  a  judgment 
at  the  prior  time,  and  of  the  failure 
of  the  clerk  to  make  proper  entry 
thereof  on  the  minutes  supplies  every 
fact  necessary  to  the  entry  of  a  per- 
fect judgment.  Ware  V.  Kent,  123  Ala. 
427,   26   So.   208,   82   Am.   St.   Eep.   132. 

[c]  "The  fact,  that  a  judgment  has 
been  ordered  by  the  court,  or  has  been 
rendered  at  a  previous  term,  cannot  be 
proven  by  oral  testimony.  It  must  be 
shown  by  the  production  of  some  note 
or  memorandum  from  the  records  or 
quasi  records  of  the  court,  or  by  the 
judges  minutes,  or  some  entry  in  some 
book  required  to  be  kept  by  law  or  in 
the  papers  on  file  in  the  cause.  It 
cannot  be  determined  from  the  mem- 
ory of  witnesses,  or  by  the  recollection 
of  the  judge  himself."  Tynan  v.  Wein- 
hard,  153  111.  598,  38  N.  E.  1014.  To 
same  effect,  Chicago,  B.  &  Q.  E.  Co. 
i:  Wingler,   165   111.   634,  46  N.   E.   712. 

[d]  Where  there  appeared  of  record 
exceptions  to  a  report  in  partition,  and 
assignments  of  error  to  the  overruling 
of  exceptions  to  the  report  and  show- 
ing also  that  there  had  been  a  judg- 
ment confirming  the  report  and  that  a 
supersedeas  Lond  was  filed,  the  evi- 
dence is  sufficient  to  warrant  the  entry 
of  judgment  nunc  pro  tunc.  Wade  v. 
Bryant,  9  Kv.  L.  Eep.  875,  7  S.  W. 
397. 

[e]  A  judgment  of  divorce  nunc 
pro  tunc  cannot  be  entered  after  de- 
fendant's death  unless  there  is  record 
evidence  of  the  rendition  of  the  judg- 
ment. Young  V.  Young,  165  Mo.  624, 
65  S.  W.  1016. 

[f]  The  pleadings,  the  minutes  of 
the  court  and  the  verdict  are  sufficient 
record  evidence  on  which  to  base  an 
entry  of  judgment  nunc  pro  tunc.  Mar- 
shall V.  Taylor,  97  Cal.  422,  32  Pae. 
515. 


[g]  Written  opinion  of  judge  filed 
among  the  papers  is  sufficient,  when 
the  law  requires  ah  opinion.  State 
ex  rel.  Waring  v.  Mayor  of  Mobile,  24 
Ala.  701. 

[h]  When  the  law  requires  a  motion 
docket  book  to  be  kept,  entries  therein 
are  sufficient  evidence.  Yonge  v.  Brox- 
son,  23  Ala.  684.  Also  memorandum 
by  juilge  on  motion  docket.  Harris  v. 
Bradford,  4  Ala.  214. 

[i]  A  memorandum  of  costs  which 
the  clerk  is  required  to  tax  may  be 
the  basis  for  the  entry  of  a  judgment 
nunc  pro  tunc.  Ex  parte  Jones,  61  Ala. 
399. 

[jl     The    judge's    minutes    and    an 

I 'attempted"  entry  by  the  clerk  show- 
ing the  judgment  are  sufficient  to 
authorize  the  entry  of  judgment  nunc 
pro  tunc.  Metzger  v.  Morlev,  197  111. 
208,  64  N.  E.  280.  See  also  Bour  v. 
Illinois  Cent.  R.  Co.,  176  111.  App.  185, 
197,  that  judge's  minutes  are  the  best 
possible  evidence.  Compare,  Boon  v. 
Boon,  8  Smed.  &  M.  (Miss.)  318,  that 
the  judge 's  minutes  are  not  part  of  the 
record  and  not  sufficient  to  amend  by. 

[k]  When  the  judge's  notes  and  the 
indorsement  of  the  clerk  on  the  papers, 
show  that  the  judgment  was  rendered, 
judgment  nunc  pro  tunc  is  properly 
ordered.  Graham  r.  Lynn,  4  B.  Mon. 
(Ky.)  17,  39  Am.  Dec.  493.  To  same 
effect,  Kuethau  v.  State,  92  Ala.  91,  9 
So.  394;  Monarch  v.  Brey,  106  Kv.  688, 
51   S.  W.  191. 

[1]  A  memoranda  on  the  judge's 
docket  that  a  verdict  was  for  plaintiff 
and  on  the  file  of  papers  in  the  cause 
and  upon  the  writ  that  ''we  the  jury 
find  for  the  plaintiff  one  thousand  dol- 
lars and  twenty-five  cents  with  inter- 
est and  costs  of  suit,"  is  not  sufficient 
to  authorize  judgment  nunc  pro  tunc. 
Moody  V.  Keener,  9  Port.  (Ala.)  252. 
To  same  effect,  Dickens  v.  Bush,  23  Ala. 
849;  Metcalf  r.  Metcalf,  19  Ala.  319, 
54  Am.  Dee.  190. 

[m]  In  Indiana  (1)  it  is  the  rule 
that  nunc  pro  tunc  entries  cannot  be 
made  on  parol  evidence  alone;  they  can 
only  be  made  when  there  is  some  rec- 
ord from  which  what  occurred  can  be 
ascertained.  Boyd  v.  Schott,  152  Ind. 
161,  52  N.  E.  752;  Perkins  V.  Havward, 
132  Ind.  95;  Kelly  r.  Adams,  120  Ind. 
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dered.32  In  jurisdictions  ^vher.e  record  e\ndence  must  be  produced," 
a  judgment  nunc  pro  tunc  must  conform  to  the  record,  docket  or 
minutes  of  the  judge  or  clerk,  or  other  papers  in  the  case  made  or 
existing  when  tlie  judgment  was  rendered.^'* 


340;  Williams  v.  Henderson,  90  Ind. 
577;  Schoonover  v.  Reed,  65  Ind.  313; 
Makepeace  r.  Lukens,  27  Ind.  435.  (2) 
But  when  record  evidence  is  produced 
showing  facts  upon  which  the  order 
may  be  made,  oral  testimony  may  be 
admitted  showing  the  correctness  of 
such  entries.  Pittsburgh,  etc.  R.  R. 
Co.  r.  Johnson,  52  Ind.  App.  457,  476, 
99  N.  E.  508.  See  also  Boyd  v.  Schott, 
152   Ind.   161,  52   N.   E.   752. 

[n]  Entries  of  the  clerk  in  a  docket 
called  the  "clerk's  issue  docket," 
showing  the  title  of  the  case  and  the 
various  steps  therein,  including  the  sub- 
mission of  the  cause  to  the  court,  the 
finding  thereon  and  references  to  vari- 
ous other  entries  of  orders  therein  is 
sufficient  upon  which  to  predicate  a 
nunc  pro  tunc  entry,  though  the  only 
entry  showing  the  rendering  of  a  .iu<lg- 
ment  was  in  the  "clerk's  issue  docket." 
Chissom  r.  Barbour,  100  Ind.  1. 

[o]  A  statement  in  a  verified  mo- 
tion for  entry  of  judgment  nunc  pro 
tunc  that  a  memorandum  was  made,  is 
merely  parol  evidence  and  unless  the 
record  shows  the  memorandum  itself  as 
basis  for  the  entry,  the  application 
must  be  refused.  Crystal  Ice,  etc.  Co. 
V.  Marion  Gas  Co.,  35  Ind.  App.  295, 
74  N.  E.  15. 

fp]  In  Missouri  notations  on  the 
judge's  docket  or  the  clerk's  minute 
book  as  well  as  the  papersand  liles  in 
the  cases  are  admissible  in  evidence, 
but  parol  evidence  is  excluded.  Mis- 
souri, etc.  Rv.  Co.  r.  Holschlag,  144  Mo. 
253,  45  S.  W.  1101,  66  Am.  St.  Rep. 
417. 

[q]  When  it  appeared  from  the 
record  that  there  was  a  verdict,  a  mo- 
tion in  arrest  of  judgment  and  an 
order  overruling  that  motion,  such  evi- 
dence is  sufficient  to  support  a  finding 
that  a  judgment  had  been  renderol 
and  a  nunc  pro  tunc  entry  is  proper. 
Sperling  r.  Stubblefield,  105  Mo.  App. 
489,  79  S.  W.  1172;  Witten  r.  Robinson, 
31    Uo.    App.   525. 

[r]  A  paper  purporting  to  be  a  final 
decree  signed  by  the  judge  of  the  or- 
phan's court  and  filed  among  the  papers 
in  the  case  is  insufficient  to  authorize 
the   rendition   of   a   decree   at   a   subse- 
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quent  term  nunc  pro  tunc,  when  it  does 
not  appear  that  it  was  ever  recorded 
or  entered  on  the  minutes  of  the  court, 
or  that  any  note  or  memorandum  of 
any  final  decree  had  been  ma<le  in  any 
book  of  the  office.  Hudson  v.  Hudson, 
20   Ala.  364. 

[s|  A  judgment  roll  containing  an 
agreement  and  order  for  judgment,  and 
tlie  min\itcs  of  the  court  is  competent 
evidence  tending  to  establish  the  facts 
necessary  to  authorize  the  entry  of  a 
judgment  nunc  pro  tunc.  Ewing  V.  Jen- 
nings, 15  Nov.  :?7n. 

[tj  When  the  verdict  of  a  jury  is 
the  basis  of  the  application  for  the 
entry  of  judgment  nunc  ])ro  tunc,  the 
ai)plication  will  be  tlonie<l  when  the 
record  fails  to  sliow  that  a  verdict  had 
in  fact  been  had.  Gray  v.  Thomas,  12 
Smed.  &  M.  (Miss.)   111. 

32.  Mo.— Page  r.  Chapin,  SO  Mo. 
App.  159.  Neb.— Phelps  r.  Wolff,  74 
Neb.  44,  lO.S  X.  W.  1062.  Ore.— Na- 
tional Council  r.  McGinn,  70  Ore.  457, 
138  Pac.  493. 

fa]  The  office  of  a  nunc  pro  tunc 
entry  is  to  make  a  record  of  what  was 
previously  done,  but  not  then  entered; 
not  to  niake  an  order,  now  for  then, 
but  to  enter  now  for  then,  an  order 
previouslv  made.  Wilson  f.  Vance,  55 
Ind.  394.' 

[b]  Where  two  counts  are  contained 
in  a  petition,  one  asking  a  personal 
judgment  and  the  other  for  an  enforce- 
ment of  a  specific  lien,  and  the  entry 
on  the  judge's  docket  ami  the  clerk's 
memorandum  was  "judgment  for  plain- 
tiff as  her  decree,"  etc.,  and  no  decree 
was  ever  prepared  or  furnished,  the 
judgment  to  be  rendered  on  an  applica- 
tion for  entry  nunc  pro  tunc  must  be 
the  identical  judgment  which  the  court 
rendered  and  the  entry  of  a  decree 
nunc  pro  tunc  for  the  enforcement  of 
the  lien  only,  is  irregular.  Page  V. 
Chapin,  80  Mo.  App.  159. 

33.  See  supra,  X,  C,  4,  c. 
As  to  presumptions  from  recitals  in 

the  entry  nunc  pro  tunc,  ms  to  the  evi- 
dence supporting  the  entrv,  see  infra, 
X,  C,  7. 

34.  Page   r.   Chapin,    80    Mo.    App. 
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6.    Retrospective  Effect  of  Entry  Nunc  Pro  Tunc  -The  Pntrv  .f 
a  judgment  nunc  pro  tunc  is  usually  made  is  Ji\L  r  i    ^  ?^ 

Judgment   should  properly  have   bee'nTntS.af   ButT  tle'^m'; 


159;   Phelps  v.  Wolff,   74  Neb.  44    103 
I^\   W.   1062.  ■ 

[a]  When  passing  on  an  applica- 
tion for  an  order  to  enter  a  judgmeut 
nunc  pro  tunc  the  question  is  not  as 
to  the  correct  judgment  to  enter,  but 
what  was  the  judgment  that  the  court 
rendered.     Page  v.  Chapin,  80  Mo.  App. 

159.  ^^ 

35.  U.  S.— Borer  v.  Chapman,  119  U 
S.  587,  7  Sup.  Ct.  342,  30  L 
ed.     532;     Hatch     v.     Eustis,     1     Gall 

160,  11    Fed.    Cas.    No.    6,207.      Ala* 
Palmer    v.    State,    2    Ala.     App.     265* 
56  So.  50;  Nabers  v.  Meredith,  67  Ala' 
III'  o¥^r    ^-    Hassell,    4    Stew.    &    P. 
222    24  Am.  Dec.   750.     Cal.— Marshall 
i\   Taylor,    97   Cal.   422,   32    Pac.    515; 
hi   re  Cook,  83   Cal.  415,   23   Pac    39^' 
In  re  Estate  of  Page,  50  Cal.  40.  "  Com- 
Vare,  Franklin  v.   Mcrida,  50   Cal    "so 
PP^V ^''^^'^V-  ^i^^trict  Court,  33  Colo.' 
J'l^J^''-  ^^^^-     ria.-.Jordan  v.  Pet- 
iAc^-^^t    G^— Walden  ..  Waldo, 
128    Ga.   126,   57   S.    E.    323.      See   also 
perdue  v.  Bradshaw,  18  Ga.  287-   Har- 

^^\f-  %''^^^  ^  ^^-  ^-'  K''^"^  ^■'  Hills 
R.   M.,   Charlt.     103.      El.— Metzcrer    r 
Morley,  197  111.  208,  64  N.  E.  280      Ind 
a/''^^'"!!"-  Broughton,  120  Ind.  536,  22 
JN.  E.  731,   16  Am.   St.   Rep.  347;   Chis- 
som   t;.    Barbour,    100    Ind.    1;    Bush    ' 
Bush,  46  Ind.  70.     la.-Maha'ska  Coui-' 
oL'"-  ^^°°^"'  i^O  Iowa  216,  129  N.  W  ' 
T     '    ^1^   °^   Burlington    v.    Tear     116 
Iowa  299,   89   N.   W.   1074.     Ky-Gra 
ham    V.   Lvnn,   4   B    Mon     17    ^o    a 
Dec.  493      Me'.-Lewi?'rSop'e'r,\'4  M^ 
72,    Goddard  r    Bolster,   6   Greenl.   427, 
20  Am.  Dec.  320.     Md.-Stern   v    Bon- 
mngton     100   Md    344,   60   Atl.    17,   108 
Am.    St.    Rep.    433.      Mass.— Taplev    f 
Goodsell    122  Mass.  176;  Perrv  ?    Wn.' 

Se  iT-^'f.  ^'^''^'  ordered  afof 
date    of   verdict   ;    Rugg    r.    Parker     9 

f^7^\  Mich.-Xewton  ^  i^C 
166  Mich.  421,  132  N.  W.  91.  mS' 
Dawson  fWaldheim,  89  Mo.  App.  245.' 

fisn  Va^ ix?''^'^«  ^^  -^liehelson,  52  Neb 
680,  ,2  N.  W.  1035;  Van  Ettcn  v  Test 
49  Neb  725,  68  N.  W.  1023.  N  h' 
ri«rt        \r  ^^"^^'  ^2  N.  H.  191.    N.  J. 

ji  AtJ  260,  ,i"<lgment  as  of  date  of 
submission.  N.  Y.-Chichester  t;.  Cande, 


In  inM^  ^"^^   ^^'^^   238;    Sing  v. 

Annin,  10  Johns.  302.     N.  C— Davis  v 
Shaver,   61   N.   C.   18,   91   Am.   Dec.   92." 

1 44  N    w   ^aIT  ?5i>.^^t^'  26  N.  D.  380, 
144  N.  W.  445.     Ohio.— Dial  r    HnUpr 
6   Ohio   St     228    (entry   as    of   te^m   of 
verdict);    Miller   v.    Albright,    12    Ohio 
Cir.  Ct.  533,  5  Ohio  Cir.  Dec.  585;  Man 
nix  V.  Elder,  1  Ohio  Cir.  Ct.  59   (judg- 
ment order  as  of  date  of  verdict)     Cn- 
eiunati  Hotel  Co.  v.  Central  Tr.  &  S   D 
\\'\a}\     \''.^^'-    (Reprint)     255,'  25 
r     i'y.     I   ^"^o   i'5-     ^"t   «ee   Ludlow 
/.Johnston,    3    Ohio    553,    575.      Okla. 
Board    of    Comrs.   v.   Kansas,    19    Okla 
-o    91  Pac.  699,  708.     Tex.-Texas,  L.' 

^  w  oA  "-■■  ^'"**'^'  ^3  Tex.  560,  57 
te.  W.  39,  reversing  54  S.  W.  802- 
Aimenes  v.  Ximenes,  43  Tex.  458;  Bur- 
Sec  \\^^^t^'  ^^  ^'^-^-  45^'  65  Am. 
Dec.  131;  Burns  v.  Skelton,  29  Tex 
Civ  App.  453,  68  S.  W.  527;  Orr  v 
Wright   (Tex.  Civ.  App.),  45  S.' W.  629.' 

14    S"    F°  ?qT   ?/•  ^/""'  ^^  ^^-  591' 
TT    r  o'^^'    '^^^^    of    verdict.      Wis. 

■K^'}^   ^'^   Sprangers,    113    Wis.   123,   87 
K  W.   1101,  89  N.  W.  113. 

[a]  As  between  the  parties  a  iudff- 
ment    nunc    pro    tunc    is    entered   as    of 

,  the  date  when  it  should  have  been 
docketed;    as    to    third    parties    it    can 

I  only  be  a  lien  from  the  docketing. 
E    821    ""'       ^^'^''  ^^^  ^-  ^'  199'  25  S. 

[b]  A  judgment  rendered  nunc  pro 
tune,  at  a  term  of  court  succeeding  that 
at  which  the  record  was  complete  up 
to  and  including  verdict,  is  as  oper- 
ative as  between  the  parties,  as  if  it 
had  been  rendered  at  the  previous 
term  but,  as  to  other  parties,  it  is 
effective  as  a  lien,  only  from  the  first 
<lay  of  the  term  at  which  it  was 
actually  entered.  Eeirell  v  Haves  11 Q 
N.    C.    199     95   o     p    SOI.    -Ho    -1    ' 

v^     i..^,      J   (5^    jH^.   j,^2;    Davidson   v. 

Richardson,  50  Ore.  323,  91  Pac.  1080. 
IpJ  If  judgment  be  continued  bv 
curia  advisare  cult  and  be  not  given 
until  the  term  succeeding  that  at  which 
the  verdict  was  rendered,  the  judgment 
must  be  entered  and  signed  as  of  such 
succeecling    term.       Thorpe    v.    Corwin, 

[d]  Criminal  Cause.— When  in  a 
criminal  cause  the  defendant  appeals 
before  judgment  against  him  is  entered, 
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nunc  pro  tunc  will  not  be  permitted  to  affect  the  rights  of  third  parties 
whose  rights  were  acquired  without  knowledge  of  the  judgment,^^  and 
such  conditions  as  may  be  deemed  necessary  to  protect  the  rights  of 
third  parties  may  be  inserted  in  the  judgment.^^  In  some  instances  m 
order  that  such  parties  may  not  be  affected,  the  judgment  will  only 


the  court  may  enter  final  judgment 
nunc  pro  tunc,  though  a  term  has  in- 
tervened since  the  verdict.  Ex  parte 
Beard,  41  Tex.  234. 

[e]  Where  a  case  is  held  in  a  court 
of  intermediate  appeal  pending  a  de- 
cision of  a  higher  court,  judgment  will 
be  entered  as  of  the  date  of  submis- 
sion.   Lester  v.  People,  54  111.  App.  252. 

[f]  The  court  having  at  the  Decem- 
ber term  directed  the  entry  of  a  de- 
cree in  the  minutes  of  the  last  day 
of  the  term,  it  could  afterwards  in  the 
January  term,  have  ordered  it  en- 
tered upon  the  minutes  of  the  January 
term,  nunc  pro  tune  as  of  the  last  day 
of  the  December  term.  Cincinnati 
Hotel  Co.  V.  Central  Tr.  &  S.  D.  Co., 
11  Ohio  Dec.  (Reprint)  255,  25  Wkly. 
li.  Bui.  375,  citing  Benedict  f.  State, 
44  Ohio  679,  11  N.  E.  125;  Elliott  v. 
riattor,  43  Ohio  St.  198,  205,  1  N.  E. 
222;  Potter  r.  Myers,  31  Ohio  St.  103; 
Lambert  r.  Mustard,  18  Ohio  St.  419; 
Landon  r.  Reid,  10  Ohio  202. 

[g]  Parties  may  consent  to  entry  of 
judgment  nunc  pro  tunc  as  of  the  term 
when  it  sliould  have  been  entered. 
Shackelford  v.  Miller,  91  N.  C.  181. 

36.  Ala. — Xabcrs  v.  ^Meredith,  67 
Ala.  333;  Acklen  r.  Acklen,  45  Ala. 
609.  Fla. — Jordan  r.  Petty,  5  Fla.  326. 
6a. — Perdue  r.  Bradshaw,  IS  Ga.  2S7; 
Ligon  v.  Rogers,  12  Ga.  281.  HI.— i^lc- 
Cormick  r.  Wheeler,  36  111.  114,  85  Am. 
Dec.  388;  Shirley  v.  Phillips,  17  111.  471. 
Ind. — Leonard  r.  Broughton,  120  Ind. 
536,  22  N.  E.  731,  16  Am.  St.  Rep.  347; 
Urbanski  r.  Manns,  87  Ind.  5S.3.  la. 
]\riller  r.  Wolf,  63  Iowa  233,  18  N.  W. 
889.  Kan.— Small  v.  Douthitt,  1  Kan. 
317.  Ky.— Chester  r.  Graves,  159  Kv. 
244,  166  S.  W.  998;  Graham  f.  Lvnii, 
4  B.  Mon.  17,  39  Am.  Dec.  493.  Mich. 
Ninde  r.  Clark,  62  Mich.  124,  28  N.  W. 
765,  4  Am.  St.  Rep.  823.  Mo.— Koch 
r.  Atlantic  &  Pac.  R.  R.  Co.,  77  Mo. 
354;  McClannahan  v.  Smith,  76  Mo. 
428.  Mont.— Harvey  v.  Whitlateh,  1 
Mont.  713.  Neb.— Clark  &  Leonard 
Inv.  Co.  r.  Rich,  81  Neb.  321,  115  X.  W. 
1084,  15  L.  R.  A.  (N.  S.)  682.  Compare , 
Hyde    v.    Michelson,    52    Neb.    680,    72 
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N.  W.  1035.     N.  Y.— Yroom  r.  Ditmas, 

5  Paige  528;  Bank  of  Newburgh  v.  fcjey 
mour,  14  Johns.  219;  Chichester  v. 
Caude,  3  Cow.  39,  15  Am.  Dec.  238. 
Ohio. — Mather  f.  Cincinnati  R}'.  Tunnel 
Co.,  2  Ohio  Cir.  Dee.  161,  3  Ohio  Cir. 
Ct.  2S4.  Ore. — Davidson  v.  Richardson, 
50  Ore.  323,  89  Pac.  742,  91  Pac.  1080. 
Pa.— Smith  r.  Hood,  25  Pa.  218,  64  Am. 
Dec.  692;  Murray  r.  Cooper,  6  Serg.  & 
R.  126.  S.  C— Galpin  r.  Fisburne,  3 
:\[cCord  22,  15  Am.  Dec.  614.  Tex. 
Coleman  v.  Zapp,  105  Tex.  491,  151  S. 
W.   1040.     Va.— Powers   v.  Carter  Coal 

6  Iron  Co.,  100  Va.  450,  41  S.  E.  867. 
Wash.— Havs  t.  Miller,  1  Wash.  Ter. 
143. 

[al     Where     the     rights     of     third 

•  parties  may    bo   affected   leave  will    be 

denied.     Moore  r.  Westervelt,  14  How. 

Pr.    (N.   Y.)    279;    Roberts   v.   White,   7 

Jones  &  S.    (N.  Y.)    272. 

[hj  "Where  it  appears,  .  .  .  that 
a  stranger  to  the  original  judgment  is 
8ought  to  bo  affected  by  the  nunc  pro 
tunc  entry,  in  order  to  bind  such  party, 
it  must  also  appear  tliat  he  had  notice 
of  the  judgment  really  rendered  by  tho 
court  at  the  time  his  rights  were  ac- 
quired or  his  liability  was  fixed  there- 
under, or  that  he  had  notice  of  the 
a])plication  to  have  such  judgment  en- 
tered, and  an  opportunitv  to  appeal." 
Ko.h  r.  Atlantic  &  Pac.'R.  K.  Co.,  77 
Mo.  354. 

[c]  In  a  proceeding  to  have  a  judg- 
ment of  adoption  entered  nunc  pro 
tunc,  the  heirs  of  the  adopting  parent 
do  not  fall  within  the  rule  that  the 
entry  nunc  pro  tune  will  not  be  al- 
lowed to  injuriously  affect  the  rights 
of  innocent  third  parties.  Chester  f. 
Graves,  159  Ky.  244,  166  S.  W.  998. 

37.  Perdue  r.  Bradshaw,  18  Ga.  287; 
Urbanski   r.  !Manns,   87   Ind.   585. 

[a]  The  law  will  presume  such  con- 
ditions whether  they  are  expressed  in 
the  order  or  not.  Urbanski  i\  Manns, 
87  Ind.  585. 

[b]  Such  order,  when  made,  is  an 
entirety,  and  is  not  valid  as  to  the 
judgment  and  void  as  to  the  condition. 
The   two   provisions    are    dependent    on 
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be  entered  as  of  the  date  when  the  application  was  made.^^  However, 
when  third  parties  have  not  in  good  faith  acquired  rights  without 
notice  of  the  rendition  of  any  judgment,  they  are  bound  thereby  as  if 
entered  as  of  the  former  date.^^ 

7.  Appeal  and  Review.  —  While  the  entry  of  judgment  is  minis- 
terial, the  action  of  the  court  in  granting  or  refusing  permission  to 
enter  a  judgment  nunc  pro  tunc  is  usually  reviewable  on  appeal.**^ 
When  the  court  orders  the  entry  of  judgment  nunc  pro  tunc,  it  is 
presumed  that  such  action  was  based  upon  competent  and  sufficient 
evidence,  yet  when  the  facts  fully  appear  the  appellate  court  will 
judge  of  their  competency  and  sufficiency,  and  review  any  error  that 
may  appear  to  have  been  made.^^  The  entry  of  a  judgment  nunc  pro 
tunc  will  not  be  reversed  without  a  showing  that  the  appellant  was 
harmed  by  such  action.*^  The  appellate  court  may  reverse  a  judg- 
ment and  remand  the  cause  to  permit  an  application  for  the  entry  of 
a  proper  judgment.*" 

D.    Docketing  Judgment.  —  1.     Generally.  —  A  docket  is  a  brief 


each  other.     Powers   v.  Carter   Coal   & 
Iron  Co.,  100  Va.  450,  41  S.  E.  867. 

38.  Ala. — Acklen  v.  Acklen,  45  Ala. 
609.  Ky. — Graham  v.  Lynn,  4  B.  Mon. 
17,  39  Am.  Dec.  493.  Ohio.— Ludlow 
f.  Johnston,  3  Ohio  553,  576. 

[a]  English  Practice. — ' '  When  leave 
was  given  to  enter  up  judgment  as  of 
a  preceding  nunc  pro  tunc,  the  court 
of  King's  Bench,  in  order  that  it  might 
not  affect  purchasers  and  mortgagees, 
ordered  it  to  be  docketed  of  the  term 
in  which  the  application  was  made. 
Tidd's  Prac.  939;  Baker  r.  Baker,  H. 
35,  George  III,  K.  B.;  2  Kent,  442." 
Acklen  v.  Acklen,  45  Ala.  609.  New 
Jersev  follows  this  rule.  McXamara  i". 
New  "York,  L.  E.  &  W.  E.  E.  Co.,  56 
N.  J.  L.  56,  28  Atl.   313. 

39.  Leonard  v.  Broughton,  120  Ind. 
536,  22  N.  E.  731,  16  Am.  St.  Eep.  347. 

[a]  A  subsequent  creditor  who  had 
notice  of  the  judgment  cannot  defeat 
the  application.  Chichester  v.  Cande, 
3  Cow.   (N.  Y.)  39,  15  Am.  Dee.  238. 

[b]  Sureties. — When  after  a  ver- 
dict for  plaintiff  the  defendant  dies,  a 
judgment  nunc  pro  tunc  as  of  the  term 
when  the  verdict  was  rendered  is,  in 
the  absence  of  fraud  or  collusion,  con- 
clusive against  a  surety  on  a  bond  to 
dissolve  an  attachment.  Tapley  v. 
Goodsell,  122  Mass.  176. 

40.  Belkin  v.  Ehodes,  76  Mo.  643; 
Douglas  County  Eoad  Co.  v.  Douglas 
County,  6  Ore.  299. 

41.  ■'  Belkin  v.  Ehodes,  76  Mo.  643. 
[a]     On  review  questions  of  fact  will 


not  be  tried.  The  facts  found  by  the 
inferior  court  ought  to  be  before  the 
sujjerior  court  and  by  those  facts  alone 
can  the  superior  court  pronounce  the 
law  concerning  jurisdiction,  or  error  in 
the  court  below.  Douglas  County  Eoad 
Co.  V.  Douglas  County,  5  Ore.  406. 

[b]  A  recital  in  a  judgment  nunc 
pro  tunc,  that  sufficient  matter  to 
authorize  it  to  be  entered  was  disclosed 
to  the  court,  "by  sufficient,  competent 
and  satisfactory  evidence,"  will  sus- 
tain it,  if  the  parties  appeared  on  the 
motion  and  there  is  no  showing  by  bill 
of  exceptions  or  in  some  other  appro- 
priate manner  that  the  recital  is  un- 
true. Price  V.  Gillespie,  28  Ala.  279; 
Eains  v.  Ware,  10  Ala.  623.  But  see 
Stein  V.  Meyers,  253  111.  199,  97  N.  E. 
295,  holding  a  recital  insufficient  to 
sustain  an  entry  nunc  pro  tunc,  where 
the  recital  set  forth  a  previous  ab- 
breviated entry  insufficient  on  its  face 
to  justify  a  nunc  pro  tunc  judgment 
and  there  was  no  evidence  in  the  bill 
of  exceptions  as  to  an  alleged  order 
authorizing  the  abbreviation  in  ques- 
tion. 

[c]  Several  Defendants. — If  judg- 
ment nunc  pro  tunc  is  rendered  im- 
properly as  to  one  defendant,  it  is 
equally  void  as  to  others,  and  they  may 
have  advantage  of  it  on  error.  Jen- 
nings V.  Ashley,  5  Ark.   128. 

42.  Sherman  v.  Western  Inv.  Bkg. 
Co.,  6  Ariz.  33,  52  Pac.  1126. 

43.  Littlejohn  v.  Arbogast,  86  111. 
App.  505. 
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writing  or  statement  of  a  judgment  made  from  the  record  or  roll  and 
kept  by  the  clerk,  generally  in  books  alphabetically  arranged.**  The 
docket  is  no  part  of  the  judgment,  nor  of  the  action  in  which  the 
judgment  was  given,*^  nor  is  it  the  record  of  the  judgment,  but  as  a 
general  rule  merely  an  index  of  judgments.*®  It  is  a  record  quifft 
apart  and  distinct  from  any  that  precedes  it,  wholly  unnecessary  to 
a  valid  judgment,  but  absolutely  essential  to  the  creation  of  a  valid 
lien,  in  so  far  at  least,  as  it  concerns  strangers  to  the  record,*^  although 
in  some  jurisdictions  docketing  does  not  seem  to  be  necessary  to 
create  a  lien.*^  The  judgment  may  be  docketed  in  every  county  in 
the  state  and  a  lien  thereby  created  upon  all  the  lands  of  the  judg- 


44.  Stevenson  v.  Weissor,  1  Bra<lf. 
Sur.  (N.  Y.)  .343.  See  Fulkerson 's 
Admx.  V.  Taylor,  100  Va.  426,  46  S.  E. 

;i09. 

[a]  "The  dooket  was  at  first  a  mere 
alphabetical  record  of  .iudgments,  made 
by  the  clerk  of  the  court."  De  Agneda 
r.  Mantel,  1  Abb.  Pr.  (N.  Y.)   1.30. 

[b]  The  "docket  book"  and  the 
".judgment  book"  are  two  separate  and 
distinct  records  and  an  entry  in  the 
latter  is  not  a  docketing  of  the  .1"''^- 
ment.  Sheridan  v.  Lintlen,  81  N.  Y. 
182. 

45.  hi  re  Boyd,  4  Sawy.  262,  3  Fed. 
Oas.  No.  1,746;  Booth  r.  Farmers'  & 
Mechanics  Ts^at.  Bank,  4  Lans.  (X.  Y.) 
301,  the  docket  is  no  part  of  the  record 
of  the  court.  See  also  Townshend  t'. 
Wesson,  4  Duer   (X.   Y.)    .312. 

fa]  "Docketing  a  judgment  is  no 
part  of  a  suit,  nor  a  step  in  one.  It 
may  follow  upon  the  termination  of  a 
suit,  or  may  not,  at  the  election  of 
the  party.  The  suit  ends  with  the 
.iiidgment,  whether  that  is  docketed  or 
not."  McDonald  v.  Bunn,  3  Denio  (X. 
Y.)    45. 

46.  Ind. — Johnson  v.  S<hloesser,  146 
Ind.  o09,  45  N.  E.  702.  N.  C— Holman 
r.  Miller,  103  N.  C.  118,  9  S.  E.  429. 
Pa.— Ferguson  v.  Staver,  40  Pa.  213. 

47.  TTolman  v.  INIiller,  103  X.  C.  IIS, 
9  S.  E.  429;  Williams  r.  Weaver,  04 
N.  C.  134;  Sawvers  r.  Sawvers,  93  X.  C. 
321;  Iloppock  r.  Shober,  69  N.  C.  153; 
Tfoss  r.  Alexander,  65  N.  C.  576;  Harris 
r.  Eicks,  63  X.  C.  653;  Western  Savings 
Co.  r.  Currey,  39  Ore.  407,  65  Pac.  360, 
87  Am.  St.  Eep.  660.  See  also  la. 
Cushing  V.  Edwards,  68  Iowa  145,  25 
X.  W.  940.  Minn.— Fuller  v.  Xelson, 
35  Minn.  213,  28  X".  W.  511.  N.  Y. 
Buchan  r.  Sumner,  2  Barb.  Ch.  165, 
47  Am.  Dec.  305.  Va. — Guruee  v.  John- 
son, 77  Va.  712. 
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[a]  The  fact  that  a  judgment  dock- 
eted in  one  county  is  afterwards  dock- 
eted in  another,  does  not  ilestroy  the 
lien  created  by  it  on  defendant's  land 
in  the  first  county.  Perry  v.  Morris, 
65  N.  C.  221. 

[b]  The  purpose  of  the  judgment 
docket  is  to  create  a  lien  upon  the 
debtor's  real  property,  and  to  impart 
and  afford  convenient  iiotice  and 
knowledge  of  such  lien  to  those  deal- 
ing with  the  property  thus  encum- 
bered. Booth  r.  Farmers  &  ^fechanics 
Xat.  Bank.  4  Lans.  (X.  Y.)  301.  See 
also  Townshend  r.  Wesson,  4  Duer  (N. 
Y.)  342,  354;  Stevenson  r.  Weisser,  1 
P.radf.  Sur.  (X.  Y.)  343.  Compare,  In  re 
Bovd,  4  Sawy.  262,  3  Fed.  Cas.  No. 
1,746. 

[c]  "Docketing  is  only  required  for 
the  purpose  of  making  a  money  judg- 
ment a  lien  on  the  real  estate  of  the 
delitor  and  as  a  preliminary  to  the 
issuing  of  an  execution.  Sheridan  r. 
Andrews,  49  X.  Y.  478.  See  also  Whit- 
nev  r.  Townsend,  67  X.  Y.  40;  Van 
Orman  r.  Phelps,  9  Barb.   (X.  Y.)   500. 

[d]  A  mistake  in  the  docket  entry 
as  to  the  initials  of  tlie  defendant  does 
not  invalidate  the  judgment  which  con- 
tains the  correct  initials.  Preston  V. 
Wright,  60   Iowa   351,.  14  X.  W.   352. 

fe]  An  interlocutory  judgment  for 
costs  need  not  be  docketed.  Bleja  V. 
Mager,  SO  Misc.  679,  141  N.  Y.  Supp. 
1016. 

48.  Dav  r.  Graham,  6  111.  435;  John- 
son V.  Schloesser,  146  Ind.  509,  45  N.  E. 
702. 

[a]  In  Canada,  judgments  arc  not 
docketed  but  may  be  registered,  the 
lien  becoming  effective  upon  registrj'. 
Bank  of  Montreal  v.  Thompson,  9  Grant 
Ch.  (Can.)  51;  Doe  v.  Boulton,  9  U.  C. 
Q.    B.    532. 
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ment  debtor  therein,'*^  but  the  docketing  of  the  judgment  is  not  es- 
sential to  its  enforcement  in  the  county  wherein  it  is  rendered,^"  As 
between  the  parties  the  statutes  requiring  docketing  have  no  applica- 
tion.^^ 

2.  What  Judgments  Docketed.  —  Judgments  requiring  docketing 
are  those  in  which  the  judgments  direct  in  whole  or  in  part  the  pay- 
ment of  money.^-  A  decree  in  equity  directing  the  payment  of  a  sum 
of  money  should  be  doeketed.^^ 

3.  Conditions  Precedent  to  Docketing.  —  Before  a  judgment  is 
docketed  it  must  be  entered  in  the  judgment  book,^*  and  the  judgment 
roll  filed.55 


49.  U.  S.—In  re  Bovd,  4  Sawy.  262, 
3  Fed.  Cas.  No.  1,746."^  Ind.— Berry  v. 
Eeed,  73  Ind.  235.  N.  C— Perry  v. 
Morris,  65  N.  C.  221.  Okla.— Lowen- 
stein  V.  Youno:,  8  Okla.  216,  57  Pae. 
164.  S.  C. — Harrison  r.  Southern  Por- 
celain Mfg.  Co.,  10  S.  C.  278. 

50.  Ark. — Lowenstein  v.  Caruth,  59 
Ark.  588,  28  S.  W.  421.  Cal.— Los  An- 
geles County  Bank  v.  Ray  nor,  61  Cal. 
145;  Hastings  v.  Cunningham,  ?9  Cal. 
137,  144.  Ga.— Rice  v.  Warren,  91  Ga. 
759,  17  S.  E.  1032.  N.  Y.— Kupper  v. 
Frank,  30  Hun   74. 

See  also  N.  Y. — Dunham  r.  Reilly, 
110  N.  Y.  366,  371,  18  N.  E.  89;  Sher- 
idan V.  Andrews,  49  N.  Y.  478;  Wheeler 
r.  Heermans,  3  Sandf.  Ch.  597.  N.  C. 
Sawyers  v.  Sawyers,  93  N.  C.  321; 
Dougherty  v.  Logan,  70  N.  C.  558; 
Harris  v.  Eicks,  63  N.  C.  653.  W.  Va. 
Eenick   v.    Ludington,    14    W.    Va.    367. 

Compare,  Belfer  v.  Ludlow,  69  IMise. 
486,  126  N.  Y.  Supp.  130;  Perry  v.  Mor- 
ris, 65  N.  C.  221. 

[a]  Docketing  in  another  county  as 
a  prerequisite  to  enforcement  in  that 
county,  see  the  title  "Judgments  and 
Decrees,  Enforcement  of." 

fb]  As  to  necessity  for  docketing 
judgment  before  enforcement  on  judg- 
ment rendered  in  justice 's  court  see  the 
title  "Justices  of  the  Peace,"  also  Mc- 
Aden  r.  Banister,  63  N.  C.  478. 

51.  Eenick  r.  Ludington,  14  W.  Va. 
367,  and  the  cases  generally  through- 
out this  section. 

[a]  As  between  the  immediate 
parties,  to  the  judgment,  and  as  to 
all,  who  have  notice  fhe  judgment  con- 
stitutes a  lien  from  the  time  of  filing 
a  copy  of  the  iudgineTit  and  as  to  them 
the  failure  of  the  clerk,  to  docket  the 
judgment  cannot-tlefeat  the  lien.  Berry 
V.  Eeed,  73  Tnd.  235. 

[b]  In  West  Virginia,    as    between 


the  judgment  creditor  and  the  debtor, 
the  statute  requiring  the  judgment  to 
be  docketed  has  no  application  or  force. 
Eenick  v.  Ludington,  20  W.  Va.  511; 
McCalskey  v.  O'Brien,  16  W.  Va.  791; 
Eenick   r.  Ludington,  14  W.  Va.  367. 

52.  See  the  various  state  statutes; 
also  Harris  v.  Elliott,  163  N.  Y.  269, 
57  N.  E.  406,  reversing  84  App.  Div. 
98,  62  N.  Y.  Supp.  632;  De  Agreda  V. 
Mantel,  1  Abb.  Pr.   (N.  y.)   130. 

[a]  RedockTeting  After  Affirmance. 
When  a  judgment  is  affirmed  on  appeal, 
it  need  not  be  re-docketed  for  the 
original  amount,  but  if  the  successful 
party  desires  to  make  that  portion  of 
his  judgment  which  is  for  damages  and 
costs  recovered  in  the  appellate  court 
a  lien,  it  is  necessary  to  docket  the 
judgment  for  such  damages  and  costs. 
Daniels  v.  Winslow,  4  Minn.  318;  Alsop 
r.  Moseley,  104  N.  C.  60,  10  S.  E.  124. 
Compare,  McClung  v.  Beirne,  10  Leigh 
(37  Va.)    394. 

53.  Lynch  v.  Eome  Gas  Light  Co., 
42  Barb.    (N.  Y.)    591. 

54.  Old  Settlers'  Inv.  Co.  r.  White, 
158  Cal.  236,  110  Pac.  922;  Eockwood 
r.  Davenport,  37  Minn.  533,  35  N.  W. 
377,  5  Am.   St.  Eep.   872. 

55.  Blashfield  v.  Smith,  27  Huu  (N. 
Y.)    114. 

[a]  The  docketing  of  a  judgment 
before  the  judgment  roll  has  been  filed 
is    an    unauthorized     and     illegal     act. 

jTownshend  v.  Wesson,  4  Duer  (N.  Y.) 
342.  Compare,  Young  v.  Connelly,  112 
N.  C.  646,  17  S.  E.  424. 

[b]  In  New  York  the  clerk  is  re- 
quired by  statute  to  docket  the  judg- 
ment when  he  files  a  judgment  roll. 
Harris  v.  Elliott,  163  N.  Y.  269,  57 
N".  E.  406,  reversing  48  App.  Div.  98, 
62  N.  Y.  Supp.  632. 

[e]  The  judgment  is  docketed  in 
the  county  where  it  is  rendered  after 
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4t.  How  and  by  Whom  Docketed.  —  a.  Generally.  —  Docketing  the 
judgment  is  a  ministerial  act  to  be  performed  by  the  clerk-^*^  The 
statutes  usually  require  the  clerk  to  enter  in  the  judgment  docket, 
in  regular  order  and  according  to  priority,  each  judgment  required  by 
law  to  be  docketed  by  him."  Unless  specially  required  by  statute  the 
clerk  is  not  required  to  docket  judgments  in  the  order  in  which  he 
receives  the  judgment  rolls.^^  Under  some  statutes  a  judgment  dock- 
eted any  time  during  the  term  is  deemed  docketed  as  of  the  first  day 
of  the  term,°^  and  it  is  sometimes  necessary  that  the  judgment  be 
docketed  within  a  specified  time  after  the  term  of  court  at  which  it 
is  rendered."*^ 

b.  Form  of  Docket  Entry.  —  The  statutory  requirements  must  be 
substantially  observed,  and  the  docket  contain  all  the  essential  matters" 


entry  of  the  judgment,  but  in  other 
counties  a  transcript  of  the  juilgracnt 
must  be  filed  for  the  purpose  of  hav- 
ing the  judgment  docketed.  De  Agre<la 
f.  Mantel,  1  Abb.  Pr.  (N.  Y.)  130.  See 
also  Sears  v.  Burnham,  17  N.  Y.  44o. 
56.  U.  S. — In  re  Worthington,  7  Biss. 
455,  30  Fed.  Cas.  No.  18,051;  In  re 
Bovd,  4  Sawy.  262,  3  Fed.  Cas.  No. 
1,746.  Cal.— Old  Settlers'  Inv.  Co.  r. 
White,  158  Cal.  23(5,  110  Pac.  922. 
Ind. — Berry  r.  Eeed,  73  Ind.  235.  Minn. 
Eockwood  r.  Davenport,  37  Minn.  533, 
35  N.  W.  377,  5  Am.  St.  Rep.  872. 
N.  Y.— Harris  r.  Elliott,  163  N.  Y. 
269,  57  N.  E.  406,  rcvnsing  48  App. 
Div.  98,  62  N.  Y.  Supp.  632;  Booth 
V.  Farmers'  &  Merchants'  Nat.  Bank, 
4  Lans.  301;  Bclfer  v.  Ludlow,  69  Misc. 
486,  126  N.  Y.  Supp.  130,  a/firmcd,  143 
App.  Div.  147,  127  N.  Y.  Supp.  623; 
Risk  r.  Uffelman,  7  Misc.  133,  27  N.  Y. 
Supp.  392.  See  also  Buchan  r.  Sumner, 
2  Barb.  Ch.  165,  196.  N.  C— Ilolman 
r.  Miller,  103  N.  C.  118,  9  S.  E.  429. 
Pa. — Hance's  Appeal,  1  Pa.  408;  Bear 
t:  Patterson,  3  Watts  &  S.  233;  Crutch- 
er  r.  Com.,  6  Whart.  340.  Wis.— Hesse 
r.  Mann,  40  Wis.  560. 

[a]  It  is  the  duty  of  the  holder  of 
the  judgment  to  see  that  it  is  properly 
docketed.  Ind. — Bell  r.  Davis,  75  Ind. 
314;  Berrv  r.  Reed,  73  Ind.  235.  N.  O. 
Holman  r.  INIiller,  103  N.  C.  118,  9 
S.  E.  429.  Pa.— Heir's  Appeal,  40  Pa. 
453,  80  Am.  Dee.  590;  Ridgway's  Ap- 
peal, 15  Pa.  177;  Wood  r.  Revnolds,  7 
Watts  &  S,  406.  But  see  Hosse  r. 
Mann,  40  Wis.  560;  Old  Dominion 
Granite  Co.  V.  Clarke,  28  Gratt.  (69 
Va.)   617. 

57.  Harris  v.  Elliott,  163  N.  Y.  269, 
57  N.  E.  406,  reversing  48  App.  Div. 
98,  62  N.  Y.  Supp.  632, 
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fa]  The  usual  practice  is  to  docket 
juflgments  in  the  or<ler  of  liling,  and 
for  the  purpose  of  fixing  priority  notice 
is  taken  of  the  fractional  parts  of  a 
day.     Bates  r.  Hinsdale,  65  xV.  C.  423. 

[b]  The  order  of  actual  entry  and 
not  the  date  on  which  it  appears  de- 
termines the  legal  priority.  A  judg- 
ment regularly  entered  on  the  judg- 
ment docket  cannot  be  deprived  of  its 
position  then  acquired  by  any  act  of 
the  prothonotary  in  putting  an  earlier 
date  to  an  entry  lower  down  on  the 
page  and  in  fact  made  afterwards.  Glas- 
gow r.  Kann,  171  Pa.  262,  32  Atl.  1095. 
See  also  Mann's  Appeal,  1  Pa.  24. 

[c]  Jutigment  becomes  a  lien  from 
the  time  of  its  tlock»'ting.  RoiJd  V. 
Ramev,  31  Gratt.  (72  Va.)  265;  Renick 
r.  Ludington,  14  W.  Va.  367. 

[dj  The  entry  of  the  jurlgment  on 
the  docket  of  judgments  at  a  place 
other  than  where  such  docket  is  usually 
kept,  aud  in  the  nighttime  is  not  ir- 
regular. Johnston  r.  Danville  M.  &  S. 
W.  R.  Co.,  106  X.  C.  322,  11  S.  E. 
5."5;   Sharp  r.  Danville  M.  &  S.  W.  R. 

Co.,  106  X.  c.  3(is,  11  s.  E.  5;;o. 

[e]  When  judgments  are  docketed 
by  the  clerk  out  of  office  hours,  al- 
though some  may  he  entered  before 
others,  they  take  eflfect  at  the  next 
cllico  hour  after  such  docketing.  France 
r.  Hamilton,  26  How.  Pr.  (N.  Y.)  180; 
WardoU  &  McCoon  r.  Mason,  10  Wend. 
(X.  Y.)   573. 

58.  Hesse  v.  Mann,  40  Wis.  560. 

59.  Dewev  r.  Sugg,  109  N.  C.  328, 
333,  13   S.   E.   923. 

60.  Berrv  r.  Reed,  73  Ind.  235;  An- 
derson V.  Xagle,  12  W.  Va.  98.  See 
also  Grantham  r.  Lucas,  24  W.  Va. 
231. 

61.  N.  C— Dewey  r.  Sugg,  109  N.  C. 
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the  statutes  requires  to  be  shown.  The  docket  must  be  complete  in 
itself,  and  must  impart  all  the  information  which  the  statute  con- 
templates, without  reference  to  any  proceeding  which  has  gone  before.^- 
The  names  of  the  judgment  debtors  are  usually  required  to  be  entered 
alphabetically,  and  the  entry  must  also  show  the  names  of  the  parties 
in  whose  favor  judgment  was  rendered,  the  sum  recovered  or  directed 
to  be  paid,  the  date  of  the  judgment,  the  time  when  the  judgment  roll 
or  transcript  was  filed  and  also  the  time  when  the  judgment  was 
docketed,  the  page  in  the  judgment  book  where  the  same  is  entered, 
the  name  of  the  court  in  which  the  judgment  was  rendered  and  the 
names  of  the  attorneys.*'^    If  there  are  two  or  more  judgment  debtors. 


328,  13  S.  E.  923.  Ore.— Western  Sav- 
ings Co.  v.  Currev,  39  Ore.  407,  65  Pae. 
360,  87  Am.  St.  Kep.  660.  S.  D.— Mul- 
ler  r.  Flavin,  13  S.  D.  59.5,  613,  83  N. 
W.  687.  Wis.— Davis  f.  Steeps,  87  Wis. 
472,  58  N.  W.  769,  41  Am.  St.  Eep. 
51;  Hesse  v.  Mann,  40  Wis.  560. 

Compare,  Day  r.  Graham,  6  111.  435 
(that  such  statute  is  merely  directory) ; 
Caldwell  v.  Prindle,  19  W.  Va.  604,  666  j 
White  V.  Crump,  19  W.  Va.  583. 

[a]  By  reason  of  statute  in  some 
jurisdictions  the  rule  of  strict  con- 
struction is  abrogated  and  it  is  pro- 
vided that  the  statutes  are  to  be  liberal- 
ly construed  with  a  view  to  effect  their 
object  and  to  promote  justice.  New 
England  L.  &  Tr.  Co.  f.  Avery  (Tex. 
Civ.  App.),  41  S.  W.  673. 

[b]  When  the  statute  requires  the 
judgment  docket  to  contain  a  column 
showing  the  date  "when  docketed,"  a 
column  headed  "Entered  in  Judgment 
Book,"  is  not  a  substantial  compliance. 
Western  Saving  Co.  V.  Currev,  39  Ore. 
407,  65  Pac.  360,  87  Am.  St."  Eep.  660. 

[c]  If  the  statute  be  substantially 
complied  with,  immaterial  inaccur- 
acies of  the  clerk  in  making  the  entry 
will  not  defeat  the  lien  of  a  judgment 
(Hesse  v.  Mann,  40  Wis.  560;  Lathrop 
V.  Snyder,  17  Wis.  110;  Sexton  v. 
Ehames,  13  Wis.  99);  but  the  clerk 
should  not,  when  he  discovers  the  er- 
ror, attempt  to  correct  the  mistake  by 
docketing  the  judgment  anew.  Hesse 
■;;.  Mann,  40  Wis.   560. 

[d]  When  the  statute  requires  a 
cross-index  to  be  kept  a  judgment  not 
so  docketed  does  not  serve  the  purpose 
of  the  statute  and  is  not  docketed  in 
contemplation  of  law.  Dewev  v.  Sugg, 
109  N.  C.  328,  334,  13  S.  E.  923.  Com. 
pare,  Valentine  v.  Britton,  127  N.  C. 
57,  37  S.  E.   74. 

[e]  A    judgment    entered    on    the 


transcript  of  a  judgment  of  a  justice's 
court  must  be  docketed  in  the  same 
manner  as  the  judgments  of  a  court  of 
record.  Blossom  v.  Barry,  1  Lans.  (N. 
y.)  190.  See  generally  the  title  "Jus- 
tices of  the  Peace." 

62.  In  re  Boyd,  4  Sawy.  262,  3  Fed. 
Cas.  No.  746;  Buehan  v.  Sumner,  2 
Barb.  Ch.  165,  196,  47  Am.  Dec.  305. 

63.  See  the  various  state  statutes, 
and  Muller  v.  Flavin,  13  S.  D.  595,  83 
N.  W.  687;  Caldwell  v.  Prindle,  19  W. 
Va.  604. 

[a]  When  the  names  of  Ihe  judg- 
ment debtor  and  judgment  creditor 
properly  appear,  also  the  time  when 
judgment  was  entered,  the  amount  of 
the  judgment,  the  time  when  the  docket 
entry  was  made^  there  is  sufficient  to 
impart  constructive  notice  and  the 
statute  is  substantially  complied  with 
though  there  be  omitted  the  hours  and 
minute  when  judgment  was  entered, 
the  hour  and  minute  when  the  docket 
entry  was  made,  the  book  and  page 
where  the  judgment  was  entered  and 
the  title  of  the  court  in  which  judg- 
ment was  recovered.  Muller  v.  Flavin, 
13  S.  D.  595,  615,  83  N.  W.  687. 

[b]  T,he  failure  of  the  docket  to 
contain  the  Christian  name  of  the  debt- 
ors invalidates  such  docketing  as  to 
subsequent  purchasers  or  judgment 
creditors.  Ridgway's  Appeal,  15  Pa. 
177,  53  Am.  Dec.  202.  See  also  Holman 
f.  Miller,   103   N.   C.   118,  9   S.   E.   429. 

[c]  Docketing  the  judgment  against 
the  Christian  name  of  the  judgment 
debtor  instead  of  his  surname  is  in- 
sufficient. Holman  i:  Miller,  103  N.  C. 
118,  9  S.  E.  429;  Buehan  V.  Sumner,  2 
Barb.  Ch.  (N.  Y.)  165,  47  Am.  Dec. 
305. 

[d]  An  error  by  the  clerk  in  writ- 
ing "Rhenbotton"  instead  of  "Rhen- 
bottom"  will  be  corrected  by  ordering 
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such  entry  must  be  repeated  under  the  initial  letter  of  the  surname  of 
each.***  Under  statutes  requiring  entries  in  the  judgment  docket  to 
set  forth  the  names  of  the  parties,  it  is  sufficient  to  describe  a  person 
by  the  name  by  which  he  is  commonly  known. "^^ 


au  amendment  nunc  pro  tunc.     Sanders 
V.  Ehewbottom,  7  N.  Y.  St.  167. 

[e]  Where  a  judgment  is  docketed 
against  "Mrs.  Dr.  Annie  Maurer,  first 
name  fictitious,  real  name  unknown  to 
plaintiff,"  it  will  not  be  deemed  dock- 
eted against  Aurora  Maurer,  though 
the  latter  be  the  party  served  in  the 
action.  Bernstein  r.  Schocnfeld,  81 
Ap.p..  Div.  171,  81  N.  Y.  Supp.  11, 
affirming  37  Misc.  610,  76  N.  Y.  Supp. 
140. 

[f]  Though  the  statute  may  not  de- 
clare in  express  terms  that  the  judg- 
ment be  docketed  alphabetically  under 
the  letter  corresponding  with  the  sur- 
name of  the  judgment  debtor,  su<-h  has 
been  the  practical  construction  uni- 
A'ersallv  given.  Buchan  r.  Sumner,  2 
Barb.  Ch.  (N.  Y.)  165,  lOG,  47  Am. 
Dec.   30.5. 

[g]  Where  in  making  the  entry  un- 
der the  heading  "Amount  of  Judg- 
ment," the  clerk  plated  on  one  line 
the  figures  .^94/82  and  directly  under- 
neath 34/40,  that  entry  being  immedi- 
ately after  the  word  "Costs,"  the 
figures  being  divided  by  a  red  line,  it 
sufficiently  appears  that  those  figures 
indicate  the  amount,  those  to  the  left 
representing  dollars,  and  those  on  the 
right  represent  cents.  Dvke  r.  Bank 
of  Orange,  90  Cal.  397,  27  Pac.  304. 
To  same  ^ffect:  111. — Elston  r.  Kenni- 
cott,  46  Til.  187,  202.  Ind.— Midland 
R.  Co.  V.  State,  11  Ind.  App.  4.^3,  38 
N.  E.  57.  Mich.— Bird  r.  Perkins,  33 
Mich.  28.  Minn. — Gutzwillor  r.  Crowe, 
32  Minn.  70,  19  X.  W.  344.  Miss.— Carr 
r.  Anderson,  24  Miss.  ISS.  N.  H. 
Cahoon  r.  Coe,  52  N.  H.  518.  Nev. 
State  r.  Eureka  Consol.  IMin.  Co.,  8  Nev. 
15.  Ore. — De  Lashmutt  r.  Sellwood,  10 
Ore.  319.  Tex.— New  England  L.  &  T. 
Co.  V.  Averv  (Tex.  Civ.  App.),  41  S.  W. 
673;  Gulf,  C.  &  S.  F.  R.  Co.  r.  Fink, 
4  Tex.  Civ.  App.  269,  23  S.  W.  3.30. 

[h]  In  Alabama  the  docket  must 
also  show  the  name  of  the  owner  of 
the  judgment.  Ivy  Coal,  etc.  Co.  v. 
Alabama  Nat.  Bank,  123  Ala.  477,  26 
So.  213;  Appling  r.  Stovall,  123  Ala. 
398,  26  So.  212;  Duncan  r.  Ashcraft, 
121   Ala.  552,  25  So.  735. 

[ij     The  fact  that  there  was  no  word 
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or  dollar  mark  attached  to  the  figures 
in  the  columns  for  "costs"  and 
"amount  of  judgment,"  in  the  docket 
entry  creates  no  inference  that  it  was 
not  a  monev  judgment.  Therme  f. 
Bethenoid,  i06  Iowa  697,  77  N.  W. 
497. 

64,  la. — Cummings  v.  Long,  16  Iowa 
41,  85  Am.  Dec.  502.  Miss. — Hughes  r. 
Lacock,  63  Miss.  112.  S.  D.— Muller 
r.  Flavin,  13  S.  D.  595,  613,  83  N.  W. 
687. 

But  see  Ilibberd  r.  Smith,  50  Cal. 
511. 

[a]  The  addition  of  ct  al.  to  the 
name  of  one  of  the  defendants  is  not 
sufficient.  Cummings  r.  Long,  16  Iowa 
41,  85  Am.  Dec.  .502. 

[b]  When  there  are  two  or  more 
judgment  debtors,  and  the  clerk  only 
(lockets  the  judgment  as  to  some  of 
them,  the  entry  is  good  as  to  those 
against  whom  the  juilgment  is  docketed 
but  will  not  bind  the  others.  De  Lash- 
mutt V.  Stdhvoo.l,  10  Ore.  319. 

\c  I  A  judgment  docketed  against 
"S'ewberry  ami  Brother,"  without 
naming  or  giving  any  suffi<'ient  desig- 
nation of  the  persons  constituting  that 
firm,  by  the  aildition  of  the  Cliristian 
names  is  defective.  Hamilton's  Appeal, 
103  Pa.  368.  See  also  Smith's  Ap- 
peal, 47  Pa.  128;  York  Bank's  Appejil, 
36  Pa.  458. 

[d]  Judgment  against  firm  of  "Wil- 
son, Green  and  Mitchell,"  dockete<l 
under  "  W^ "  as  aforesaid,  under  "G" 
as  "Green,  Wilson  &  Mitchell,"  and 
under  "M"  as  "Mitchell,  Green  & 
Wilson,"  is  insufficient  to  give  any 
notice.  Ridgway's  Appeal,  15  Pa.  177, 
53  Am.  Dec.  586.  Compare,  Hibberd  f. 
Smith,  50  Cal.  511. 

fe]  When  there  are  several  defend- 
ants, the  judgment  docket  ought  to  set 
forth  the  name  of  one  defendant  "with 
others"  and  also  a  similar  docketing 
alphabetically  under  the  letter  of  each 
defendant's  name.  Dav  r.  Graham,  6 
111.  435;  Dowev  f.  Sugg,  109  N.  C.  328, 
13  S.  E.  923. 

65.     Jones'  Estate,  27  Pa.  336. 

[a]  Judgment  docketed  against  a 
person  known  commonly  as  "A.  Jones" 
is  sufficient,  though  such  person 's  real 
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5.  Docketing  Nunc  Pro  Tunc.  —  Courts  have  the  po^yer  to  order 
a  judgment  docketed  nunc  pro  tunc.^'^  But  such  order  cannot  prejudice 
the  rights  of  those  whose  judgments  had  been  duly  docketed  subsequent 
to  such  judgment  and  before  the  entry  of  the  order.*^^ 

6.  Correction  of  Docket.  —  The  courts  have  power  to  amend  or 
correct  the  docket  entry  when  the  error  is  caused  by  the  act  of  an 
officer  of  the  court.^« 


name  was  "Abel  Jones;"  there  being 
no  other  person  in  the  county  for  whose 
name  it  would  answer.  Jones'  Estate, 
27  Pa.  336. 

[b]  When  the  statute  (1)  requires 
"the  name  at  length  of  each  judgment 
debtor"  to  be  set  out,  docketing  judg- 
ment as  against  Edward  Davis  is  not 
notice  as  against  E.  A.  Davis  or  Edward 
A.  Davis.  Davis  v.  Steeps,  87  Wis.  472, 
58  N.  W.  769,  41  Am.  St.  Rep.  51.  (2) 
See  also  Johnson  v.  Hess,  126  Tnd.  298, 
25  N.  E.  445,  where  judgment  was 
docketed  against  "William  Manke- 
dick"  instead  of  "H.  W.  Mankedick." 
(3)  Docketing  judgment  against  Henry 
Hackman  is  sufficient  as  against  Henry 
Heckman.  Bergman 's  Appeal,  88  Pa. 
120.  See  also  where  Bu])p  was  written 
for  Bopp.  Myer  v.  Fegalv,  39  Pa. 
429,  80  Am.  Dec.  534.  (4)  "But  writ- 
ing "Jocst"  for  "Yoest"  is  a  mate- 
rial variance.  Heil  &  Lauer's  Appeal, 
40  Pa.  453,  80  Am.  Dee.  590.  (5)  See 
also  the  following:  Aetna  Life  Ins,  Co. 
V.  Hesser,  77  Iowa  381,  42  N.  W.  325, 
14  Am.  St.  Rep.  297  (writing  ''Hesse" 
for  "Hesser");  Thomas  v.  Desney,  57 
Iowa  58,  10  N.  W.  315  (writing  "El- 
len" Desney  instead  of  "Helen"  Des- 
ney); Anthony  v.  Tavlor,  68  Tex.  403, 
4  S.  W.  531  (writing^"Burkhead"  for 
"Bankhead"). 

[e]  Docketing  judgment  against  S. 
T.  Ward  not  notice  of  judgment  against 
J.  T.  Ward.  Aultman  v.  Ward,  50  Neb. 
442,  69  N.  W.  935. 

[d]  The  omission  (1)  of  an  initial 
letter  in  a  name  which  distinguishes  one 
person  from  others  of  the  same  name 
makes  the  entry  defective  as  to  third 
parties.  Grouse  v.  Murphy,  140  Pa. 
335,  21  Atl.  358,  23  Am.  St.  Eep.  232; 
Hutchinson's  Appeal,  92  Pa.  186.  See 
also  Wicker  v.  Jenkins,  49  Tex.  Civ. 
App.  366,  108  S.  W.  188.  (2)  In  Wood 
ty.  Reynolds,  7  Watts  &  S.  (Pa.)  406, 
judgment  docketed  against  John  Gra- 
ver was  held  not  notice  that  such  judg- 
ment was  a  lien  against  Johii  M.  Gra- 
ver, there  being  a  John  Gruver  in  the 


same  county.  (3)  But  see  Preston  v. 
Wright,  60  Iowa  351,  14  IST.  W.  352; 
Clute  V.  Emmerich,  26  Hun  (N.  Y.) 
10;  Geller  v.  Hoyt,  7  How.  Pr.  (N.  Y.) 
265,  that  error  in  or  omission  of  initial 
of  middle  name  is  immaterial. 

[e]  The  addition  "Junior"  forms 
no  part  of  a  man 's  name  and  is  not 
essential  to  the  docketing  of  a  judg- 
ment. Its  omission  is  therefore  im- 
material though  there  be  more  than 
one  person  of  the  same  name  in  the 
countv.  Bidwell  v.  Coleman,  11  Minn. 
78. 

[f]  Idem  sonans  does  not  apply  to 
judgments  entered  in  different  initials 
from  the  usual  and  ordinary  form  in 
which  the  name  was  spelled  in  the 
English  language.  The  acts  requiring 
juilgment  dockets  to  be  kept  j^rovides 
for  notice  rather  to  the  eye  than  to 
the  ear,  although  it  may  not  wholly 
exclude  the  latter.  Bergman's  Appeal, 
88  Pa.  120;  Heil  &  Lauer's  Appeal,  40 
Pa.  453,  80  Am.  Dec.  590. 

66.  Hunt  V.  Grant,  19  Wend.  (N. 
Y.)  90;  Buchan  r.  Sumner,  2  Barb.  Ch. 
(N.  Y.)  165,  197,  47  Am.  Dec.  305; 
Drake  r.  Harrison,  69  Wis.  99,  114,  33 
N.  W.  81. 

[a]  Judgment  may  be  ordered  dock- 
eted nunc  pro  tunc  for  the  purpose  of 
A"alidating  an  execution.  Drake  v.  Har- 
rison,  69   Wis.   99,   33   N.   W.   81. 

[b]  As  to  entry  of  judgments  nunc 
pro  tunc,  see  supra,  X,  C. 

67.  Buchan  v.  Sumner,  2  Barb.  Ch. 
(N.  Y.)  165,  197,  47  Am.  Dec.  305. 
See  also  Bernstein  v.  Sehoenfeld,  81 
App.  Div.  171,  81  N.  Y.  Supp.  11,  af- 
firming 37  Misc.  610,  76  N.  Y.  Supp. 
140. 

68.  Hunt  V.  Grant,  19  Wend.  (N.  Y.) 
9T);  Geller  r.  Hoyt,  7  How.  Pr.  (N.  Y.) 
265.  See  also  Hart  v.  Reynolds,  3  Cow. 
(N.  Y.)   42,  note. 

[a]  The  statutes  relating  to  the 
docketing  of  judgments  by  transcript 
are  directory;  and  an  error  which  would 
be  amendable  by  the  court  in  which  the 
judgment    was    rendered    may    be     cor- 
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7.  Cancellation  on  Judgment  Docket.  —  The  clerk  may  be  required 
by  statute  to  cancel  the  docket  of  a  judgment  upon  the  filing  with  him 
of  an  aclmowledgment  of  satisfaction  in  the  form  provided  by  law.^^ 

8.  Remedies  for  Failure  To  Docket,  —  If  the  oiScer  charged  with 
making  the  docket  entry  fail  to  perform  such  duty,  the  person  wronged 
or  injured  thereby  has  an  action  against  him.^°  It  has  also  been  held 
that  mandamus  will  issue  t©  compel  the  docketing  of  a  judgment  by 
the  clerk/^ 

E.  Index  to  Judgments.  —  Some  statutes  provide  that  in  addition 
to  the  judgment  docket  an  index  be  kept  of  all  judgments  dockcted/- 
and  make  the  index  a  part  of  the  record,  providing  for  the  entry  there- 
in of  such  matters  as  are  usually  required  in  the  judgment  doeket.^^ 


rected  by  the  court  in  which  an  er- 
roneous docket  entry  is  made.  Sears  v. 
Burnham,  17  N.  Y.  445. 

[b]  The  rights  of  innocent  third 
parties  who  have  acted  on  the  assump- 
tion of  the  correctness  of  the  entry 
cannot  be  affected  thereby.  Hunt  v. 
Grant,  19  Wend.  (N.  Y.)  90.  But  see 
Geller  v.  Hoyt,  7  How.  Pr.  (X.  Y.) 
265,  in  which  the  middle  initial  of  the 
judgment  debtor  was  corrected  and  the 
judgment  permitted  to  retain  its  prior- 

ity. 

69.  Booth  f.  Farmers'  &  Mechanics' 
Nat.  Bank,  4  Lans.  (N.  Y.)  301,  re- 
versed on  other  grounds,  50  N.  Y.  396. 
See  generally  the  title  "Judgments, 
Satisfaction  of."  Compare,  Lownds  r. 
Eemsen,  7  Wend.  (N.  Y.)  35,  decided 
under  an   earlier  and  different  statute. 

70.  Ind. — Johnson  f.  Schloesser,  146 
Ind.  509,  45  N.  E.  702;  Berry  r.  Eeed, 
73  Ind.  235.  N.  Y.— Blossom  v.  Barry, 
1  Lans.  190;  Buchan  r.  Sumner,  2 
Barb.  Ch.  165,  47  Am.  Dec.  305.  N.  C. 
Holman  v.  Miller,  103  N.  C.  118,  9  S. 
E.  429.  Pa. — Kidgway's  Appeal,  15 
Pa.  177,  53  Am.  Dec.  586.  W.  Va. 
Calwell  V.  Prindle,  19  W.  Va.  604,  669. 

[a]  Under  some  statutes  an  action 
will  lie  against  the  officer  personally 
and  also  on  his  official  bond.  Johnson 
V.  Schloesser,  146  Ind.  509,  45  N.  E. 
702. 

71.  Belfer  r.  Ludlow,  69  Misc.  486, 
126  N.  Y.  Supp.  130,  affirmed,  143  App. 
Div.  147,  127  N.  Y.  Supp.  623. 

72.  See  Nye  v.  Moodv,  70  Tex.  434; 
8  S.  W.  606;  New  England  L.  &  Tr. 
Co.  V.  Avery  (Tex.  Civ.  App.),  41  S.  W. 
673;  Old  Dominion  Granite  Co.  V. 
Clarke,  28  Gratt.   (68  Ya.)   617. 

[a]  The  North  Carolina  statute  re- 
quires an  index  and  cross-index,  and 
when  there  are  several  judgment  debt- 
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ors  in  a  docketed  judgment  the  index 
must  specify  the  name  of  each  one. 
It  is  not,  however,  necessary  to  cross- 
iiidex  when  there  are  several  plaintiffs, 
indexing  against  one  name  being  suffi- 
cient. Hahn  v.  Mosely,  119  N.  C.  73, 
25  S.  E.  713. 

[b]  When  two  judgments  are  re- 
covered against  a  defendant,  it  is  neces- 
sary that  the  index  show  both  though 
they  are  both  recovered  on  the  same 
day  and  both  arc  entered  on  the  judg- 
ment docket.  Valentine  r.  Britton,  127 
N.  C.  57,  37  S.  E.  74. 

[c]  The  Texas  statute  only  requires 
the  index  to  show  the  names  of  the 
plaintiff  and  defendant.  New  England 
L.  &  Tr.  Co.  r.  Avery  (Tex.  Civ.  App.), 
41  S.  W.  673. 

[dj  In  Virginia  (1)  the  code  (§3561) 
directs  that  every  judgment  shall  as 
soon  as  docketed  be  indexed  in  the 
name  of  each  defendant  and  shall  not 
be  regarded  as  docketed  as  to  any  de- 
fendant in  whose  name  it  is  not  so  in- 
dexed. Fulkerson  's  Admx.  v.  Taylor, 
100  Va.  420,  436,  46  S.  E.  309.  (2) 
Prior  to  the  passage  of  this  statute  it 
was  held  that  "The  index  is  a  guide 
to  the  docket;  .  .  .  but  is  not  the 
docket  itself,  nor  a  part  of  it."  In  the 
iridex  the  names  of  each  debtor  in  al- 
phabetical order  is  all  that  need  be  sot 
out.  Old  Dominion  Granite  Co.  v. 
Clarke,  28  Gratt.  (68  Va.)  617;  Cal- 
well V.  Prindle,  19  W.  Va.  604,  669. 

73.  Hamilton  v.  Whitney,  19  Neb. 
303,  27  N.  W.  125;  Metz  v.  State  Bank, 
7  Neb.  165. 

[a]  Indexing  the  judgment  in  the 
manner  required  by  statute  is  sufficient; 
the  clerk  is  not  required  to  use  an- 
other method  of  indexing  which  would 
simply  provide  a  more  ready  means  of 
finding  the   name   of   plaintiff   and   de- 
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Such  indexing  is  a  necessary  step  in  the  creation  of  a  lien,  and  a  sub- 
stantial compliance  with  the  statutory  direction  is  essential^*  The 
names  in  the  index  should  correspond  with  those  in  the  judgment  itself, 
but  a  variance  will  not  defeat  the  lien  if  the  names  used  are  sufficiently 
alike  to  put  any  one  on  inquiry J^ 

F.     Filing  Transcript  of  Judgment.  —  Statutes  generally  permit 
the  docketing  of  judgments  in  counties  other  than  where  the  judg- 


fendant.  Bowles  v.  Belt  (Tex.  Civ. 
App.),  159  S.  W.  885. 

[b]  The  use  of  ditto  marks  (1)  is 
r.ot  objectionable  when  they  are  used 
to  indicate  two  judgments  for  and 
against  the  same  parties,  and  though 
the  statute  requires  that  the  index  must 
show  the  names  of  the  parties.  New 
England  L,  &  Tr.  Co.  v.  Avery  (Tex. 
Civ.  App.),  41  S.  W.  673.  (2)  The 
use  of  the  word  ' '  same ' '  has  also  been 
sustained.  Fulkerson's  Admx.  v.  Tay- 
lor, 102  Va.  314,  46  S.  E.  309. 

[e]  The  marginal  letters  placed  on 
the  index  constitute  no  part  thereof, 
they  being  merelv  for  convenience. 
Bowles  V.  Belt  (Tex.  Civ.  App.),  159 
S.  W.  885. 

74.  Sterling  Mfg.  Co.  v.  Early,  69 
Iowa  94,  28  N.  W.  458;  Burnett  v.  Cock- 
shatt,  2  Tex.  Civ,  App.  304,  21  S.  W. 
950. 

[a]  Indexing  a  judgment  against 
"J.  L.  Mott  Iron  Works,"  as  "Mott, 
J.  L.,  Iron  Works,"  is  sufficient.  Bur- 
nett V.  Cockshatt,  2  Tex.  Civ.  App.  304, 
21   S.   W.   950. 

[b]  The  judgment  must  be  indexed 
under  the  appropriate  letter  beginning 
the  name  of  the  juclgment  debtor,  re- 
gardless of  whether  or  not  it  is  prop- 
erly indexed  against  the  judgment  cred- 
itor. Central  Coal  &  Coke  Co.  v.  South- 
ern Nat.  Bank,  12  Tex.  Civ.  App.  334, 
34  S.  W.   383. 

[c]  When  the  name  of  the  judg- 
ment debtor  is  correctly  indexed,  and 
has  placed  after  it  the  name  of  the 
judgment  creditor  the  statute  is  sub- 
stantially complied  with;  the  omission 
of  ' '  against "  or  "  versus ' '  or  any- 
thing to  indicate  which  was  plaintiff  or 
which  was  defendant  is  immaterial.  "Von 
Stein  V.  Trexlfer,  5  Tex.  Civ.  App.  299, 
23  S.  W.  1047. 

[d]  Judgment  against  "B.  F.  Avery 
&  Sons"  should  be  indexed  under  "A.'" 
and  not  under  "B."  Avery  &  Sons 
r.  Texas  Loan  Agency  (Tex.  Civ.  App.), 
63  S.  W.  793. 

[e]  In  a  judgment  against  a  firm  or 


copartnership,  the  index  must  show  who 
composed  the  firm.  Oppenheimer  v. 
Eobinson  (Tex.  Civ.  App.),  26  S.  W. 
320. 

[f  ]  If  the  judgment  be  properly  in- 
dexed against  the  judgment  debtor  and 
the  individual  names  of  the  persons  in 
whose  favor  judgment  was  rendered,  a 
mistake  in  indexing  the  firm  name  of  the 
parties  iu  whose  favor  the  judgment  is 
rendered  is  immaterial.  Semple  v.  Eu- 
banks,  13  Tex.  Civ.  App.  418,  35  S.  W. 
509. 

[g]  "When  there  are  several  judg- 
ment debtors  in  a  docketed  judgment, 
the  index  should  and  must  specify  the 
name  of  each  one."  Dewev  v.  Sugg, 
109  N.  C.  328,  334,  13  S.  E.'923. 

75.  Burns  v.  Eoss,  215  Pa.  293,  -64 
Atl.  526,  L.  R.  A.  (N.  S.)  415;  Work 
V.  Darby,   13  Pa.   Co.  Ct.   269. 

[a]  Judgment  indexed  against 
Frank  Ross  held  sufficient  notice  of 
judgment  against  Francis  Ross.  Burns 
v.  Ross,  215  Pa.  293,  64  Atl.  526,  7 
L.  R.  A.  (N.  S.)  415.  But  see  Crouse 
V.  Murphy,  140  Pa.  335,  21  Atl.  358,  23 
Am.  St.  Rep.  232,  12  L.  R.  A.  58  (judg- 
ment against  Daniel  J.  Murphy,  insuffi- 
ciently indexed  against  Daniel  Murphy, 
though  it  might  have  been  sufficient  if 
indexed  D.  J.  Murphy)  ;  Bankers '  Loan 
&  Inv.  Co.  V.  Blair,  99  Va.  606,  39 
S.  E.  231,  86  Am.  St.  Rep.  914  (that 
indexing  judgment  against  "Mrs.  T. 
Frank  Simmons"  is  not  notice  of  a 
judgment  against  "May  M.  Sim- 
mons"). 

[b]  "J.  Mizell "  or  " Jo.  Mizell ' '  is 
a  sufficient  cross-indexing  of  a  judg- 
ment against  "Josiah  Mizell."  Val- 
entine V.  Britton,  127  N.  C.  57,  37 
S.  E.   74. 

[c]  A  judgment  in  the  direct  index, 
reading  in  favor  of  "Webb-Frey  Schlog 
Mer.  Co.,"  and  in  the  cross-index  ap- 
pearing as  "  Webb-Freyscholg  Mercan- 
tile Co.,"  sufficiently  shows  a  judg- 
ment in  favor  of  Webb-Prej^schlag  Mer- 
cantile Company  and  that  such  concern, 
is   a   corporation;   the   objection  to   the 
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ment  was  rendered  by  the  filing  of  a  transcript  of  the  judgment/^ 
The  main  object  in  permitting  judgments  to  be  docketed  m  counties 
other  than  that  in  which  the  judgment  was  rendered,  is  to  give  notice 
to  the  world  of  the  existence  of  the  lien  of  the  judgment  in  the  county 
wherein  it  is  filed."  The  original  judgment  does  not  thereby  become 
a  judgment  of  the  court  of  the  county  in  which  the  transcript  is  filed/« 
It  cannot  be  docketed  unless  it  has  previously  been  docketed  m  the 
county  where  it  was  rendered.^^  It  is  not  permissible  to  file  a  tran- 
script of  a  transcript,  so  that  if  it  be  sought  to  docket  the  judgment 
in  a  third  county,  it  is  necessary  to  procure  a  transcript  from  the 
county  where  the  judgment  is  originally  entered.^"  The  transcript  is 
practically  a  copy  of  the  judgment,^^  and  must  contam^^  substantially 


abbreviation  and  misspelling  being  also 
without  merit.  Bradley  v.  Janssen  (Tex. 
Civ.  App.),  9.3   S.   W.  506. 

76.  See  the  various  state  statutes, 
also,  U.  S.— Cooke  v.  Avery,  147  U.  S. 
375,  13  Sup.  Ct.  340,  37  L.  ed.  209,  re- 
ferring to  Texas  statute.  Md.— Parker 
r.  Bratton,  120  Md.  428,  87  Atl.  756. 
Okla.— Hudson  v.  Ely,  36  Okla.  576,  129 
Pac.  11.  Pa. — Nelson  r.  Guffey,  131 
Pa.  273,  288,  18  Atl.  1073;  Updergraff 
V.  Perry,  4  Pa.  291.  S.  C— Harrison  r. 
Southern  Porcelain  Mfg.  Co.,  10  S.  C. 
278. 

[a]  The  Nebraska  statute  (Code 
§429a)  provides  that  the  transcript  of 
a  judgment  of  any  district  court  may 
be'  filed  in  the  office  of  the  clerk  of  the 
district  court  of  any  county,  and  such 
transcript  shall  be  a  lion  on  the  prop- 
erty of  the  debtor  in  such  county  where 
it  is  filed,  in  like  manner  as  in  the  coun- 
ty where  such  judgment  was  rendered. 
Hastings  School  District  i'.  Caldwell,  16 
Neb.  68,  19  N.  W.  634. 

[b]  The  statutes  usually  make  it 
necessary  that  the  transcript  be  not 
only  filed,  but  also  recorded  and  entered 
in  the  judgment  docket  in  order  to  con- 
stitute notice  of  lien.  Berry  v.  Eeed, 
73  Ind.  235. 

[c]  In  the  absence  of  prohibitory 
legislation,  the  docketing  of  a  tran- 
script on  a  holiday  is  not  void,  though 
it  is  doubtful  whether  this  may  be  done 
on  Sunday.  In  re  Worthington,  16  Nat. 
B.  E.  52,  55.  See  the  title  "Sunday 
and  Holidays." 

[d]  As  a  prerequisite  to  the  enforce- 
ment in  another  county,  see  the  title 
"Judgments  and  Decrees,  Enforcement 
of." 

77.     Wilson  v.  Patton,  87  N.  C.  318. 

[a]     When  a  transcript  of  judgment 

is   filed    in    another    county    no   lien    is 
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created  until  it  is  recorded  and  entered 
in  the  judgment  docket.  Berry  v. 
Reed,  73  Ind.  235. 

78.  It  is  not  an  independent  and 
self-sustaining  judgment  and  if  the 
original  be  set  aside,  the  judgment  en- 
tered on  the  transcript  falls  with  it. 
Nelson  r.  Guffev,  131  Pa.  273,  18  Atl. 
1073;  Beck  r.  Church,  113  Pa.  200,  6 
Atl.  57;  Brandt's  Appeal,  16  Pa.  343. 

[a]  The  court  to  which  it  is  trans- 
ferred has  no  power  over  it  except 
for  purposes  of  execution,  and  cannot 
inquire  into  its  validity,  or  make  any 
order  affecting  its  operation.  Nelson 
r.  Guffev,  131  Pa.  273,  289,  18  Atl.  1073; 
King  i\  Nimick,  34  Pa.  297.  See  Par- 
ker r.  Brattan,  120  Md.  428;  Hudson  V. 
Elv,  36  Okla.  576,  129  Pac.  11. 

79.  McAden  v.  Banister,  63  N.  C. 
478. 

fa]  That  the  judgment  had  previ- 
ously been  indexed  need  not  appear 
from  the  abstract^  Gullett  Gin  Co.  r. 
Oliver,  78  Tex.   182,  14  S.  W.  451. 

80.  Nelson  r.  Guffey,  131  Pa.  273, 
289,  IS  Atl.  1073;  Mellon  v.  Guthrie,  51 
Pa.  116.  And  see  Beck  v.  Church,  113 
Pa.  200,  6  Atl.  57. 

81.  Hastings  School  District  v.  Cald- 
well, 16  Neb.  68,  19  N.  W.  634.  And 
see  Jones  v.  Luck,  7  Mo.  552. 

82.  People  ex  rel.  Crittenden  v. 
Keenan,  31  Hun   (N.  Y.)   625. 

[a]  The  transcript  must  be  in  writ- 
ing, and  nothing  can  be  docketed  ex- 
cept what  appears  in  the  transcript. 
McAden  v.  Banister,  63  N.  C.  478. 

[b]  The  object  of  the  statute  is  not 
to  encumber  the  registry  with  full  in- 
formation, but  to  excite  inquiry  and  in- 
dicate the  source  of  such  information. 
Willis  V.  Smith,  66  Tex.  31,  17  S.  W. 
247  But  see  Bank  of  Chester  County 
r    Olwine,   3   Clark    (Pa.)    507;    Upder- 
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all  the   facts   prescribed   by  the   statute, 
script  will  not  affect  its  validity.^^ 


Clerical    errors    in    tran- 


gruff  V.  Perry,  4  Pa,  291,  1  Clark  (Pa.) 
365  (that  certified  copy  of  the  whole 
record  must  be  sent  up  as  required  by 
statute). 

[c]  A  transcript  stating  when  judg- 
ment was  rendered,  the  name  of  the 
parties  to  the  suit,  the  amount  of  the 
debt  and  the  costs  of  the  action  is  suffi- 
cient. Wilson  V.  Patton,  87  N.  C.  318. 
To  same  effect  Harrison  v.  Southern 
Porcelain  Mfg.  Co.,  10  S.  C.  278. 

[d]  A  transcript  or  abstract  should 
contain  the  individual  names  of  the 
persons  against  whom  the  judgment 
was  rendered,  the  use  of  a  partnership 
name  is  insufficient.  Gullett  Gin  Co.  v. 
Oliver,  78  Tex.  182,  14  S.  W.  451;  Pierce 
V.  Wimberley,  78  Tex.  187,  14  S.  W. 
454.  But  see  Cooke  v.  Avery,  147  U.  S. 
375,  13  Sup.  Ct.  340,  37  L.  ed.  209,  that 
use  of  the  partnership  name  is  sufficient 


as  to  the  parties  in  whose  favor  judg- 
ment was  rendered. 

[c]  An  abstract  stating  the  date  of 
the  judgment,  the  amount,  principal  and 
costs,  the  rate  of  interest  and  that 
there  are  no  credits,  sufficiently  shows 
the  amount  due  at  the  time  of  the  ab- 
stract. Willis  r.  Sommerville,  3  Tex. 
Civ.  App.  509,  22  S.  W.  781. 

[d]  Omitting  the  amount  of  costs 
does  not  vitiate  the  abstract  for  failing 
to  show  the  amount  of  the  judgment 
rendered;  the  abstract  showing  the 
amount  exclusive  of  costs  and  contain- 
ing all  the  other  necessary  facts.  First 
Nat.  Bank  v.  Cloud,  2  Tex.  Civ.  App. 
627,  21  S.  W.  770. 

83.  Lamprey  r.  Pike,  28  Fed.  30; 
Thompson  r.  Bickford,  19  Minn.  17. 
And  see,  Harrison  v.  Southern  Porce- 
lain Mfg.  Co.,  10  S.  C.  278,  297. 
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